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Master  of  the  Rolls    ..JE.  CHARLBS,  k  1%  KEY,  H119.,  Barxisterf-at-Law. 

Vice-ChanceUor  Kindersley    OLIVER  ROUND,  Esq.,  Barrister-at-Law. 

Vice- ChanceUor  Stuart JOHN  EDWARDS,  Esq.,  Barrister-at-Law. 

Vice-Chancellor  Wood F.  G.  A.  WILLIAMS,  &  W.  B.  HEATH,  Esq.. 

Barristera-at-Law. 

(  Queen's  Bench  W.  F.  FINLASON,  E.  BULLOCK,  H.  C.  MARINDIN. 

W.  GURNEY  &  ARTHUR  CHARLES,  Esqs.,  Barristers-at-Law. 

Baa  Court    O.  B.  C.  HARRISON,  Esq.,  Barrister-at-Law. 


COMMON  LAW. 


Common  Heas  ...J.  REES,  H.  R.  MANSELL  JONES,  &  R.  H.  B.  MARSHAM,  Esqs. 

Barristers-at-Law. 

Exchequer    E.  BULLOCK  and  H.  C.  MARINDIN,  Esqs. 

Barristera-at-Law. 


^Exchequer  Chamber  and  Crown  Cases  Reserved O.  B.  C.  HARRISON,  Esq. 

PROBATE,     DIVORCE,     MATRIMONIAL     and  |T.  H.  TRISTRAM,   Eaq.,  D.GX.,  Adyocate,  and 

ADMIRALTY J        RICHARD  S£ARLE,  Esq.,  Barrister-at-Law. 

BANKRUPTCY  J.  C.  BROUGH,  Esq.,  Barristcra-at-Law. 


ERRATA  FOR  VOL.  XI. 


Page  23,  2ad  paragraph,  line  3,  dele  "will,"  and  line  4,  read  •*  defendant"  for  " gift." 

27,  line  8  froni  head-note,  for  "  Jovellasno  "  read  "  Jovellanos." 

70,  read  the  head-note  and  first  paragraph  thos:^*^  Executor i  being  by  their  testator  auihorited  and  directed  to  eeU 
and  convey  copyhold  tenements^  the  purchaser  U  entitled  to  admiation  without  the  previous  admission  of  the  heir  or 
executors, 

"  Rule  for  mandamns  to  lord  or  steward  of  the  manoi  of  H.  to  admit  one  C.  as  tenant.  The  late  tenant 
authorised  and  directed  his  executors  to  sell  and  convey  the  copyhold  tenement.  They  sold  to  C.  and  con- 
veyed to  him,  without  hariog  been  admitted  themselves,  the  conveyance,  purporting  to  he  in  pursuance  of  the 
power  in  the  wilL  When  the  conveyance  was  presented  by  the  purchaser  to  the  steward  for  admission  it  was 
declined,  on  the  ground  that  there  was  no  such  title  in  C.  as  entitled  him  to  he  admitted  in  the  first  instance 
without  the  previous  admission  of  the  heir  or  executors." 

120, 2nd  paragraph,  line  20,  for  **  defendant  **  read  "  plaintiff; "  line  21,  for  <'  He  "  read  "  Defendant." 

146,  3rd  paragraph,  line  3,  afler  "lay,"  insert  *•  not." 

268,  In  re  An  Attorney,  the  last  catch-word,  for  "  rule*'  read  "  writ." 

310,  head-note,  2nd  paragraph,  for  *'c,  102*'  read  "  105f  last  paragraph,  2nd  column,  line  17,for  "  s.  14"  read  "  10  8." 

313,  2nd  column,  line  12,  after  •< closes,**  insert  "not" 

314,  read  the  judgment  of  Pollock,  C.B. — "  Thus  Rale  discharged  with  leaye  to  plaintiffs  to  have  a  new  trial,  on  pay- 
ment of  costs  of  the  first  trial  and  of  the  rule. 

"  Rule  accordingly." 
330  and  386,  in  Re  The  Agricultural  Cattle  Assurance  Company^  the  application  was  made  on  behalf  of  the  creditors* 

representative,  not  of  the  official  manager^  as  stated  in  the  report. 
408,  in  Attorney-General  y.  The  Conservators  of  the  River   Thames,  the  application  was  made  on  behalf  of  the 
relators,  not  of  the  dtfendants,  as  stated  in  the  report    The  names  of  the  counsel  and  solicitors  have  also  been 
transposed. 
Rolt,  Q.C*9  and  FreeUng  (instructed  by  J.  B.  Towse),  appeared  for  the  relators,  and 
Sir  U.  Cairns,  Q^C,  and  Cotton  (instructed  by  Frere,  Goodford,  jf  Co,),  for  the  defendants. 
638,  colunm  1,  in  Moorhouse  y.  Lord,  the  names  of  tne  counsel  for  the  respondents  are  erroneously  given;   they 
should  he  as  follows:— TAe  Solicitor- General,  Anderson,  Q.C,  Giffard,   Q.C,  E.  F.  Smith,  W,  Pearson, 
W,  M.  Jackson,  W,  Morris,  and  Lord, 
669,  2nd  column,  read  "  Fray  y.  Vowles.** 
700,  1st  column,  for  "rule  absolute  "  read  "  discharged.** 
830,  note  to  2nd  column,  last  line,  read  *M  1  W.  R.  757." 

935,  col.  2,  line  1,  in  Reed  y.  Dom  Pedro  North  del  Rey  Gold  Mining  Company,  for  **W*  M,  Jamei,  Q»C^"  read 
"  Turner,  L.J." 

936,  column  2,  line  12,  in  Stevenson  y.  AbingUm  (2),  after  **  appeared  separately,**  insert  **  on  an  adjourned  summons." 

In  same  oolumn,  line  16,  after  **  consideration,**  insert  **  of  the  cause  and  of  an  adjourned  summons;**  and  in 

line  21,  after  "  one  set  of  costs,"  insert  *'  cf  the  appearance  on  the  adjourned  summons.*' 
999,  head-note,  from  7th  line  in  Ist  paragraph,  strike  out  to  the  end  of  the  sentence}  and  add  "  was  now  tenant  for 

life  under  his  brother's  will  of  a  portion  of  the  Gardiner  Estates.** 
1048,  column  1,  line  36,  in  the  case  of  Moss  v.  Syers  (2)«  for  ** ought  to  have  been  made  on  an  ex  parte  application/* 

read  '*  ought  not  to  have  been  made,*'  &o.    In  the  same  page,  column  2,  line  27,  the  word  '*  meanwhile  '*  has 

slipped  out  in  some  copies. 


1097,  in  the  Index  of  Cases  (Chancery),  **  Re  Pollard*s  Estate,  p.  1083,**  has  been  omitted. 

1098,  in  the  Index  of  Cases  (Common  Law)  add — 

Attomey-Oeneral  v.  McClean,  292. 

Cox  9.  Bnrbidge,  435. 

Great  Western  Railway  Co.  v,  Tooner,  464. 

Laoon  v,  Liffan,  Ch.,  135. 

Morgan  v,  Harding,  65. 

Morrish  v.  Hall,  960. 

Westwood  V.  Secretary  of  State  for  India,  261. 
To  Moleneux,  Ex  parte,  add  687. 
To  Reg.  V,  Metropolitan  Board  of  Works,  add  492. 


Houn  OF  LoBos  Dzattr,  column  6 

columns 


.—The  reference  to  Eyre  y.  MDowell  should  be  '*  9  H.  of  Lds,  Csa,  619." 
,  line  8.— The  case  referred  to  is  '*  Fisher  y.  BrierUy,  Ho.  Lds.  404." 
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Baylis  v  Watkins 
Beale's  Assignment,  Re 
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BeaTan  9  The  Attorney-General 

Beauolerk,  Re   , 

Bedford  and  Cambridge  RaiL  Co.  v  Stanley 

Beesley,i7e 

Beeston  9  Marriott 

Bell,  Ex  parte;  Re  Laforest     . 

""■^^■^*  •  .  • 

Bellamy's  Trust,  Re 

Bent  V.  Buckley 

Benthall,  iSe  .  .  . 

Bentley  v  Bentley 

Benyan  v  Amphlett;  Re  Sydney 

Bernard  y.  Dayies 

Bioknell  9  Bicknell  • 

Bidder  9  Croydon  Local  Board  of  Ilealtk 

BiddOlph  9,  The  Vestry  of  St.  George, 

Hanoyer-aqnare     . 
"~"^^^^~"  •  • 

Bidwell's  Settlement,  Re 
Bingley  9  Marshall 
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Bird  9  Ldce 

Birtle*s  Settled  Estates,  Re 
Bishop  9  Scott  . 
Bttnmenised  Iron  Co.,  Re 
Blaohford  «.  Woolly 
Blaokmore,  Re 
Blackburn  BsHwayAmalgamatlon  Act,  Re 
Blake  9,  Peters 
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170 

8  L. T.  N.  S.  73;  9  Jur.  N.  S.  421 
31  Beav.  193 

2  N.  R.  502 

2N.R.dl0 

See  Re  Angerstein 

8L.T.N.a447;2N.R.5 

8L.T.N.S.566;2N.R.151 

31  Beav.  209 

7 L.  T.  N.  S.494;  32 L.  J.  Ch.  7;  9  Jur.  N.  S.  61;  1  N.  R.« 

8  L.  T.N.  S.  80;  32  L.  J.  Ch.35, 198;  2  Jur.N. S.  294;  1  N.  U. 

306 
2N.R.571 
31  Bear.  241 
7L.T.N.S.724 

1  N  R.  231 

7  L.  T.  N.  S.  544 ;  9  Jur.  N.  S.  220 

lHem.&MilL69 

7  L.  T.  N.  S.  617;  82  L.  J.  Ch.  143;  I  N.  R.  257 

7  L.  T.  N.  S.488;  32  L.  J.  Bkcy.  41 ;  9  Jur.  N.  S.  286 
2J.&H.680 

2  N.  R.  547 

See  Re  Mid-Kent  Railway  Co 
2  N.  K.  265 
32L.J.Ch.6 

8  L.  T.  N.  S.623:  2  N.  R.  257 
2  N.  R.  265 

8  Jur.  N.  S.  1163;  7  L.  T.  N.  S.  297 
See  Re  Hooper 
See  Ex  parte  Law 

7  L.  T.  N.  S.  207 ;  3  Giff.  683;  9  Jur.  N.  S.  273;  31 L.  J.  Ch. 
892 
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8L.T.N.S.685 
2  N.  R.  52 
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1  N.  R.  191. 
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7  L.  T.  N.  S.  569 
7L.T.N.S.819;  1N.R.390 

8  Jur.  N.  S.  759 
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8L.T.N.S.377;  9 Jur.N. S. 633;  2N.R.98 

6  L.  T.  N.  S.  778. 
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8L.  T. N.8.  232;  9  Jur.  N.S.568;  1 N.  R.  507 

8  L.  T.  N.  8.  264, 476 ;  9  Jur.  N.  S.  90;  32  L.  J.  Ch.  486 

5e«12«Shuttleworth*s  Estate  Act 

32  L  J.  Ch.  200;  1  N.  R.503 
8  L.  T.  N.  S.  343 
8L.T.N.S.603;SN.R.386 

1N.R.119. 

7L.T.N.S.812;  32 L.  J.Ch.219;  2  Jor.  N.a506;  1  N.  R. 

248 
8lL.J.Bk<;y.46 
6L.T.N.S.794 


in 


NAMES  OF  CAS£S>-€HANCEBY,  &c 


Hameof  Gaa^ 


Cbuiibcrs  v  The  Londim,  Chathaniy  and 

Dover  Railway  Co. 
Chapman's  WiU,  Be         •  • 

Chapman  v  Bradley  • 

■  V  Harria  .  . 

Charlesworth  v.  Canted 
Charlton  v  Coomhes  (1)  • 


(2) 


Cheshire  Patent  Salt  Ca,  Be 
Chipchase,  Ex  forte;  Be  Stiff 
Chowne  v  Baylis 
Churchill,  Ex  parte;  Be  Griffiths;  Thor- 
nycroft  v.  Qriffitha 
■     9  CoUer  • 

City  of  London  Improrement  Act,  Be 
Clark,  J2e 
-^— •  V  Leach.       •  • 


vMalpas      • 


Clarke,  Re 

y  Ex  parU;  Be  Copeland 
■     V  Macintosh 


vWatkins 


Clay  Gross  Waterworks  Act    • 
Clowes  V  Garrawar  •  • 

Cohden  V  Maynard.  »  « 

Coe  V  Bigg         •  •  • 

G<4e,iit   . 

t  Ex  partes  iZeXW.Attwaterand 
J.  T.  Attwater     • 
Coleman,  £s  parte  •  • 

Collins  V  Collins ;    Downes  v  Downes 
Colyer  v  Colyer  . 


Fi^iiejv^CdDSsr 


Commerdal  Discount  Co.,  B§^ 
Compressed  Coal  Co.,  Re 
Conver's  Case    •  • 

Cooky  Ex  parte        • 
—  •Drew 
Cooke  9  Greeres 

■  9  Williams  • 

Cookes  9  Cookes 
Cookney  «.  Anderson       • 


Cooper  9  Gostling 

— —  9  Jenkins     • 
■     ■    9  Purton  • 

Copeland,  Be  ^ 

vWebb 

Cory  V  The  Thames  Iron  Works  and  Ship- 
building Co.         •  • 

Cotching  9  Basset  •  • 

Cottrrell,  Ex  parte   •  • 

Coventry  v  Barclay  • 

^— -—  9  Coventry  • 

Cowen  9  .niillips  • 

Cox  V  Stephens 

»  Wright 

Oroft,  Re  •  •. 

CroesvCross  •  • 

QroMe!sWiU,i2^ 

Crosskill  v  Bower  •  • 

Croskey  9  The  Bank  of  Wales 

—  .  .  , 

Croiilsor  t-StomiBl 

Grossman  v  The  Bristol  and  South  Wales 

Union  Railway  COi        • 
Currie,  Em  parte     • 
CnrttiSyiJ^       •  •  «. 


T.C.W. 


T.C.W. 


T.CA 

T.C.8. 
T.CJt. 


L^ 


FMein 

W.R. 

1862-69, 


479 
578 


504 

1038 

U 
5 


BKOT. 


M.B. 

T.aw. 

L.O. 
T.C.8. 

L.J. 
V,CJB. 

T.aw. 

T.CW. 


L.a 


T.O.K. 
▼.OK. 


BXCT. 


T.G.& 


T.OS. 


T.0.8. 


▼.O.W. 


T.OJL 
▼.CJt. 

Y.O.X* 


T.0.8. 
▼.CW. 


•  < 


ColQlBD 

in 
Difnt. 


878 
851 
237 
251 

871 

652 
183 
319 
253 


989 
127 


79 

355 

587 

1051 

358 


504 
871 
628 


931 


134 

589 
197 


898 
868 
706 
929 
870 

797 
396 

4U 

636 


981 


58 
136 
92 
73 
78 
100 

36 

142 

18 

26 

7 
74 

13 

66 

66 

108 

130 

9 

116 

116 

40 

40 

101 

86 

136 

13 

18 

119 
30 
77 
64 
64 
145 
140 


135 
22 
36 
29 

48 

48 

48 
61 
87 

68 

101 
40 


66 
96 
58 
79 
81 
56 
86 
137 

6 
45. 

80 
69 

22 

8 


Bfitaeooes  to  OooteoiponiMMH  BspsrtSb 


8  L.T.N.  S.235;  IN.  R.517 

9  Jv.N.657 
2N.R.476 

8L.T.N.&306;   2N.R.56 
2KR.584 

8  L.  T.  N.  S.  81;  9  Jur.  K.  S.  534;  32  L.  J.  Ch.  284;  1  N.  R» 
547 

1N.R.583 

7L.T.N.S.290 

8lL.J.Ch.757;  8  Jur. N.S.  1028;  8 L.  T.N. S.  739 

7  L.  T.  N.  S.  408 ;  9  Jur.  N.  S.  33 }  1 N.  R.  140 
1N.R.82 

■  See  Ex  parte  Hardy 
2N.R.418 
8L.T.N.S.40;32L.J.Ch.291;9JuB.N.a612 

9  Jur.  N.  S.  165;  32  L.  J,  Ch.  291 ;  1 N.  R.155 

7  L. T.N.  a  659;  9  Jur.  N.  S.  612;  32  L.  J.Ch.  313;  1 N.  R» 

221 

8  L.T.N.  S.  5U;  2  N.  R.386 
2DeG.F.&J.63l 

7  L.  T.  N.  8. 559 ;  9  Jur .  N.  S.  114 ;  1 N.  R.  160 

8  L.  T.  N.  S.  8;  9  Jur. N.  S.143.  1  N.R.342 
7L.T.N.S.616;1N.R.227 

S^e  Sidney  o  WHmer 
7  L.  T.N.  S.  243 
1N.R.354 
1 N.  R.  536 


7  L.  T. N.  S.406;  32  L.  J.  Bkey. U;  9  Jur.  N.  S.  33 

See  Be  Bridab  Provident  Life  and  Fire  Assusanoe  Co. 

31  Beav.  346 

7  L.  T.  N.  8. 522;  32 L.  J.  Ch.  lOl 

9  Jur.N.  a294;  1  N.R.385 


7L.T.N.S.816;1N.R.416 

8L.T.N.S.59 

See  Be  State  Fire  Insurance  Co. 

SeeBe  Whitn^  Railway  Co. 

2  N.  R.  437 

30  Beav.  378 

8  L.  T.  N.  8. 145 ;  9  Jur.  N.  S.  658 ;  1 N.  R.  548 

8  L.  T  N  S  532 

8 L.  T.N.  S.  295;  32 L.  J.  Ch.427;  9  Jur.N.B.  736;  2  N. 

140 
8  Jur.  N;  S»  1220;  7  L.  T.  N.  S.  491 ;  32  L.  J.  Ch.30&{  IN. 

77 

1 N.  R.383 

1N.R.468 

See  Ex  parte  Clarke 

1N.B.119 


8L.T.N.a237s2N.B.16 

32  L.  J.Ch.  286;  9  Jur.N.  S.  590 

SeeRe  The  National  Tnsiifmnoa  and  layeshnanl  Aisiniiit8iH> 

(Bank  of  Deposit) 
2  N.  R.  375 

9  Jur.  N.  8. 613;  2  N.  B.  349 
9Jur.N.S.657;  8L.T.N.S.622 
2N.R.436,506 
8  L.T.N.S.  631;  2N.R.436 
32L.  J.Ch.481;  1N.B.185 
2N.B.351 
8L. T.N. 8. 299;  9  Jur. N.S. 429;  32 L.  J.  Ok 344;  1  N^  B. 

409 
8  L.  T.  N.  S.135;  9  Jur.  N.  8.267;  1  N.B.  379 
8L.  T.N. 8. 301;  9  Jur.  N.S.  595 
8L.T.N.S.269;2N.B.57 
7L.T.N.&848«1N.B.426 


5esi2e  Great  NorOflni  and  liidland  Coid  Co. 
8L.T.N.S.60 


Vl 


NAMES  OF  CASES— CHANCERY,  &c. 


Kameof  OMe. 


£Dgli8b,  Scottish,  and  Aastralian  Bank 
9  Bojal  Mail  St«am  Packet  Co,  and 
European  and  Australian  Bojal  Mail 
Co.  •  .  . 

EnovTatham 


£m  Aflsoranoe  Co^  i26 


William's  case;  Anchor  Co*8  case 
Exparte 


Ernest  V  Gonrett 
p  Partridge 


V  Vivian 

V  Weiss 


Essex  V  Clement 
Erans'  Be  « 

V  Evans 
■■  V  Jennings 

Fagg  V  James 

Furhead  &  Co*s  Inspectorship,  He 
—  V  Sonthee 
Fane  v  Richards 
Fairant  v  Blanchford 


Fanlkner  v  Llewellin 
FeUdnvLewis 

Feignsson  v  The  London,  Brighton,  and 
Sonth  Coast  RaUwaj  Co 

Field'a  Estate,  i^e     '        .      '        .       ' 
Fire  Annihilator  Co,  i^e 
Firth  9  Bosh    . 
Fisher  v  Brierlj  (1) 

=s •  .  •  .  •  . 

Fishmongers' Co,  £r|Mrl« 

Fleetwood  &&,  Bailway  Co^  J^xjiarle   . 

Flood,  J8< 

Floyer  v  Bankes  (1)        • 

(2) 

Ford,12e  •  •  • 

—  V  Tennant 


Forhes  v  Tanner 
Foster  v  Bonner 
'    V  Eantj  (1) 

(2)       . 

Fonter  V  Davies 

Folder  V  Uaynes 

Fox,  ExparUi  R$  Moseley  Green  Coal  Co 

"~'^"^~  •  •  . 

Frampton  p  Wehb 

Frassr  v  Eraser 

Frith  V  Forbea 

Fryer  V  Ward 

Fnrber  V  Tnrber 

Fhller  v  Taylor 

Gadbory,  Re     , 

Gamer  v  Gamer      . 

Garrard  v  Frankel 

Garratt  v  Lanoefield 

Gashion,  He     • 

Gibbons  V  Snape 

Gibbt  9  Daniel  . 

Gibson  v  The  Hanmiersmith  Railway  Co 

Gilbert  v  Lewis  « 


Giraud,  Re 

Gladstone  v  Mnsoros  Bey 


V  The  Ottoman  Bank 


Gleaves,/?* 

V  Paine 

Glorer  v  Danbeny 


whom 

Puein 
W.IL 

dadded. 

186S.^>8. 

v.aw. 

L^. 

476 

▼.C.8. 

277 

L^. 

320 

v.aw. 

204 

— 

— 

Colnmn 

in 
Chancy. 


v.aw. 

V.C.W. 
▼.C.W. 
V.C.K. 
V.CJt. 


K.R. 

M.n. 

V.C.W. 

L.a 

MJL 

M.B. 

L.O. 

K.B. 
V.OK. 
V.C.K. 

M.II. 

L.J. 
T.CJL. 

ILB. 
▼.OK. 

M,R. 

MJU 

MJL 


ICJt. 
MJU 
M.B. 


y.0JL 

T.OJL 
▼.CW. 

V.aw. 


▼.C8. 

L.a 

BKOT. 
V.C.W. 

v.aw. 

L.J. 

KB. 

M.B« 

V.O.W. 

T.aK. 

MJt. 
M.B. 

T.ax. 

BKCT. 
X..J. 

v.aK. 

L.O. 
V.O.W. 

MJt. 
V.C.W. 

V.C.W. 


I..C. 
L.J. 


715 


206 


739 
524 
294 
178 
1055 
981 

925 
1088 
927 
654 
611 


630 
708 
845 
275 
324 
414 
742 
899 
899 
813 

577 

551 

1018 

4 
104 

532 
895 


869 
810 
1087 
653 
299 

223 

607 
180 

460 


273 


2 
129 
129 
146 

44 

82 
109 

70 

80 
145 

80 
136 

53 
140 

96 

62 

117 
85 
112 
112 
102 
73 

52 

52 

80 

146 

88 

131 

131 

54 


38 

106 
34 
80 

100 

27 

4 

75 

59 

108 
82 

140 

140 
82 

131 
57 

124 
79 
81 
37 
98 
58 
89 
7 
23 
76 
53 

71 

71 

114 

47 

47 


35 
76 


Beferenees  to  Contemponneoas  Beports. 


7L.  T.N.S.211 

8L.T.N.ai27;9Jnr.N.a481;82L.J.Ch.311;lNR.529 
7L.T.N.S.664;32L.J.Cb.l59;9Jar.N.S.225;lN.R.256 
8  L.  T.  N.  S.   126;  32  L.  J.  Ch«  206;  9  Jnr.  N.  S.  163; 
1  N.  R.  343 

7  L.  N.  N.  S.  595 

See  Re  The  Saxon  Life  Assurance  Society 
2  N.  R.  486 

8  L.  T.  N.  a  655;  2  N.  R.  232 
1  N.  R.  425 

2N.R.545 

7  L.  T.N. 613;  32L.  J.Ch.113;  9  Jor.N.  S.145;  IN.  B.1S» 

1N.R.6 

30Beav.525 

30  Beav.  232 

2N.R.409 

1 N.  R.  178 

8L.T.N.S.5 

5m  Re  Henley,  Thnrgood,  &  Co. 

9  Jar.  N.  S.  764 
1  N.  R.  563. 

7  L.  T.  N.  S.  770;  32  L.  J.Ch.237;  9  Jor.N.  S.42» 
7  L.  T.  N. S.607;  32 L.  J. Ch.  107 ;  9  Jar.N.B.90 


9  Jar.  N.  8.  764;  2  N.  R.  503. 
2N.a566 

8L.T.N.8.412;9Jar.N.S.633;2N.B.99 

9  Jar.  N.  S.  430 

30  Beav.  265 

30  Beav.  267 

30  Beav.  268 

See  Re  London  Bridge  Acts 

i20  Singleton's  Estate 

See  Lnbbock,  Ex  parte 

8  L.  T.N.  S.  483;  2  N.  11.7 

8  L.  T.  N.  S.  483;  9  Jar.  N.  S. 684;  2  N. R.  217 

8  L.  T.  N.  S.  625;  9  Jor.N. S. 740;  2  N.B.349 

7  L  T  N  S  733 

9  Jor.N. S.  292,  32  L.  J.  Ch. 465;  1 N.  R.  303 
9  Jar.  N.  a  455;  1 N.  B.  464 

8  L.  T.  N.  a  530;  2N.  R.  226 
8L.T.N.S.656;2N.B.443 
8 L.  T.  N.  a  656;  2  N.E.  443 
8L.T.N.a626|9Jor.N.S.741;2N      85 
2N.R.156 
2N.E.1;8L.T.N.S.223 

2N.B.547 

8L.T.N.S.20;1N.R.430 

8Jar.N.S.1115;7L,T.N.a26l;32L.  J.Ch.ia 

9  Jar.  N.  S.  164;  32 L.  J.  Ch.  433 
30  Beav.  513 

8  L.T.N.S.  69;  32 L.  J.  Ch.  376;  9  Jar.  N.S.  743 

7  L  T.  N.  S.  182 

8  Jar.  N.  a  985 ;  30  Beav.  445 :  31 L.  J.  Ch.  604 

8L,T.N.8.522 

2N.B.563 

8  L.  T.  N.  S.  374;  9  Jar.  N.  8. 632 

8  L.T.N.a43;9Jar.N.S.221;32L.  J.Ch.337;  1  K.R. 

305 
7  L.  T.  N.  8. 541;  9  Jar.  N.  a  187 
2  J.  &  H.452;  32  L.  J.  Ch.347 
2  N  R.  9 

7  L.  T.  N.  8.  477 ;  32 L.  J.  Ch.  155;  9  Jur.  N.  S.  71 ;  1 N.  R. 

178 

8  L.T.  N.S.  162;  32  L.  J.  Ch.  228;  9  Jor.  N.  S. 246;  1 N.  R. 

512 
See  Ex  parte  Paine 
7 L.  T.  N.  8.811;  32  L.  J.Ch.  182;  9  Jar.  N.  a366;  1  N.  R. 

249 
9Jnr.N.S.90;lN.B.186 


vm 


NAIvmS  OT  DAISES— CHANCERY,  fee. 


Itftmo  of  Cue. 


Hooper,  lU;  Baylis  v  Wfttkins 

Hope'Mattud  Life  Assurance  Ck>.,  i2^ 

Hopkins,  /?e 

Hortoo,  lie  • 

Hotten  V  Arthur 

Howard  and  Dolman^s  Casa 

Howard  v  Barnwell 


— — •  V  (chaffers 

;  Howard  v  Robinson 

V  Gann 

V  Robinson   . 

Howe  V  McKeman 
Howells  V  Jenkins    • 


Hudson,  JRt 
Hudson  V  King 
Hughes  V  Jones 


V  Young 

Hunt's  Case  • 

Hnrd  v  Hard    .  • 

Hutchinson  v  Smith 

HuttQQ  V  Hutton 

Hyam,   Be  •- 

Hyatt  V  HyaU 

Isles  V  Fowler 

Ingram's  Trust,  lU 

Ives,  Be 

Izod  V  Izod  •• 

Jaoobson  v  Blackhurst 

Jaoomb  v  Knight 

^^~^"^^"      •  • 

Jeanad  v  Tracey 

Jeffeiys  v  Smith 

Jenkins  v  Gethin  • 

Jenner  v  Morris;  Webster  v  Jenner 

Jennings,  ExparU  • 

— • — ;  E6  Stiff     ♦ 

lU        .  • 

Jerrad  v  Spioer        • 
J'ohnson  v  Wyatt 
Jones  V  Southall      • 


V  Thomas 


Jordan's  Trusts,  Me  • 

Josephs,  lU      * 

Keeler's  Mortgage  Trust,  Re    . 

Kell  V  Nokes     . 

Kemp  V  Bum  • 

Kendall,  Re 

Kennedy  v  May 

Kenrick,  ExparU  ;  Re  Sleigh 

Kemot  V  Potter 

Keynsham  Co.,  Re  • 

King,  Re 

King  V  Bellord  • 

Kingsford,  ExparU 

Klnsey,  Re 

Knight  9  Cory 

Laoon  v  Liffen  • 


Laforest,  i{e 

Lake  Bathurst  Australasian  Gold  Mining 

Co.,  Re        •  • 

Lamb  v  Orton  •  • 

Lambert  v  Turner  • 

Iiane's  Case  •  « 

Lansdown,  i20  •  • 

Laurie  v  Crush         .  • 

Laurence,  ExparU  • 

Layer  v  Fielder        •  •  • 

Iiswrenoe,  EmjmrU ;  Re  Beale^  Aiigmt. 
Leader  V  MoEwtik    .  • 


WhOQI 

doektod* 


PaKeln 
W.B. 
1868-63 


v.as. 

L.J. 


V.C.W. 

V.C.8. 

V.CX. 

T.CJL. 

M.II. 

KJl. 

v.aw. 

BKCT. 
VX.W. 
T,CW. 
V.C.W. 
L.J. 

v.aw. 

V.CJL. 

VX.W. 

BKCT. 

KJl. 

L.C. 
V.C.K. 

L.J. 

M.B. 
V.CW. 

M.R. 

L^. 
V.CK. 
V.CJt. 

r.cw. 

V.C.K. 
BKCT. 
BKCT. 
BKCT. 
V.OK. 
V.C.W. 
K.B. 

V.C.W. 
V.CW. 

V.C.K. 
V.C.K. 

V.C.S. 
BKCT. 
T.C.W. 
BKCT. 

M.B. 

M.B. 
BKOT. 
TX,W. 
BKOT. 

M.R. 
V.C.W. 

L.C. 
V.C.8. 


V,C.K. 
V.C.K. 

BKCT. 
M.B. 

KOL 

if.m. 

L.J. 


130 


934 


585 
1057 


1050 
441 
898 


50 
417 


980 
578 
452 

585 

812 

97 

479 

943 


683 
634 
852 
247 

50 


62 
978 

278 

358 


926 
748 
900 


254 

474 
135 


1043 
51 


275 
245 
705 


Colamn 

in 
Chancy 
Digest. 


78 

62 

145 


23 

65 
65 
80 
125 
43 

69 
28 
28 
8 
96 
66, 133 
83 
83 
96 

39 
132 

16 

2 

4 

80 

56 

128 
71 
40 
49 
80 
74 
49 
47 
13 
18 
16 
29 
39 

122 

62 
136 

115 

116 

111 

18 

104 

19 

67 

146 

15 

73 

16 

50 

87 

6 

6 


30 

4 

16 
86 

34 

14 
58 
58 


JUteenoes  to  Cootemporuiemis  Bepocts. 


7L.T.l^.S.347;32L.J.Ch.l06;lN.R.46 

8  Jur.N.S.1165;7L.T.N.S.848;82L.J.Gh.55;lK.B.lU 
lK.It.542 

See  ExparU  Dudley  and  West  Bromwich  Banking  Co. 

See  Ex  parU  Barney 

2  N.  R.  485 

See  Fboeniz  Life  Assurance  Co. 

1  N.B.  172 
2K.R.414 

9  Jur.  N.  S.  634;  2  K.  R.  10 
2K.R.381 
2N.R.256 

See  Howard  v  Chaffers 
30  Beav.  547 
2K.R.5d9 

2  Joh.  &  Hem.  706 ;  I N.  R.  17, 469 

6  L.  T.  N.  S.  856 

32  L.  J.  Ch.  487 ;  21^.  R.  417 

1N.R.124 

1N.R.458 

32  L.  J.  Ch.  137 ;  9  Jur. N.  S.  376 ;  1  N.  R.  105 
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Metiers  v  Brown 
Middlebrook  v  Bromley 
Middloton  v  Cbiuhester 
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^Hockt  V  Hammond  . 
Stockton  and  Darlington  Railway  Co. 
Story  V  The  Nation^  Assnranoe  Invest- 
ment Associattoa 
Strange  v  Fooks        •  • 

Street  v  Street  •  •  • 

Strickland's  TmsU,  He 
Stubbin  v  Fisher  •  • 

Soffield  V  Brown       .  • 

Suffolk,  Barl  of,  v  Sir  G.  C.  Lewis 
Snter,  lie  .  •  • 

Satton,  Re;  Sntton  v  Rees 
Swainston  v  Clay     .  • 

■"""■^^^■*  •  • 

Sweet  V  Meredith     •  • 

Swift  V  Swif^    . 
Sykes*  Trusts,  JU   « 
Sykes  v  Sheard  • 

Tampier  v  Ingle        • 
Tann  i;  Tann 
Tapply  V  Sbeather    . 
Tarbntt's  Settled  Estates,  Re 
Tarbottom  v  Earle    •  • 

Taylor  r  mil    . 
Terry,  Re 

Thackeray  v  Parker 
Tharp,  R6  »  , 

Thin,  Re 

Thomas's  Wm,  lie   . 
Thomas  v  Jones 


V  Wilbttdbioe 

Thompson  v  Bowyer 
'  ■  V  Cartwright 
—  V  Thompson         • 
Thornton  v  Kendall . 

V  M'Kewan 

Thomeycroft  v  Griffiths  • 

Thoigood  V  Cane 
Tiel,  Re  ;  Mills  v  Barlow . 
TUleard  hOo^Re    , 
^"^'^^*"""  •  • 

Timpson  o   The  London  and  North- 
western Railway  Co.    . 
Tinsley  v  Iolcj 
Toker  v  Toker 


ToUet,  Re. 

Topham  9  The  Doke  of  PortUnd 


Torquay  Bath  Co^  Re 
Tosland,  Ex  parte  • 

Tottenham  v  Green  . 
Townshcnd  Lord  George,  Re 

Townsend  v  EZarly    . 

Towscy  V  Groves 
Tracey  v  Smith        • 
Tregellas,  Re     • 
Troop  V  Ricardo 
I'rott,  Re 

Trust  Deed,  Re  A     . 
Tuckey  v  Henderson 
Tookniss  v  Alexander 
Tumbull  V  Wolfe  . 
Turner  v  Bryans 
^— —  V  Burkenshaw 
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Tylden's  Trust,  Re  , 

Tynter  Hodge 

Tyson  v  Jaokson 

Tyrwhitt  v  T>rwhitt 

T.  W,,  Re         •  •  , 

Unity  General  Aararaaoe  Astooiation,  Re 

VaUanoe  v  VsHmsi     « 

TanGroMmo 
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BKCT. 
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L.L.J  ( 
V.OK. 

V.CS. 
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M.R. 
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Wollheim,  Re    . 
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Woodhoose,  In  re 
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See  Ex  parte  Morgan 

Woodlev,  i?e 

BKTCY. 
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2N.R.17 

Woodward  v  Woodward     . 

L.C. 

1007 

37 

Woottoii*8  Trusts,  Re 

V.C.W. 

_ 

23 

7  L.  T.  N.  S.  620 

Wragg,  Re               .               ,               . 

L  J. 

— 

114 

2N.R.49 

Wright »  Wilkin    . 

V.C.K. 

253 

85 

32  L.  J.  Ch.  227 ;  9  Jur.  N.  S.  195 ;  t  N.  K.  227 

'  V 

V.C.K. 

851 

89 

»  Wrio-lit 
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2  J.  &  Hem.  647 

Wrigley    v    Lancashiro    aud     Yorkshire 

Railway  Co. 

j  V.C.8. 

-— ' 

92 

8  L.  T.  N.  S.  267;  9  Jur.  N.  S.  710 

Wylde  V  Arnold 
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See  Re  Sarton 

Wyllie  V  PoJlen 
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1081 
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2  N.  R.500   • 

Yates,  Re          .                , 

~~~               — 
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See  Bradley  v  Stelfos 

Yetts  V  Palmer         • 

M.R.   j     765 

36 

8  L.T.  N.  S.  528;  2  N.  R.  855 

Young,  Re         , 

BKTCY.          

9 

7  L.  T.  N.  S.  534 

'  t;  Davics 

'   V.O.K. 

452 

132 
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419 

v.cw. 
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THE  PRECEDmO  CASES  AHRANGED  IN  THE  ALPHABETICAL  ORDER  OF  THE 

DEFENDANTS'  NAMES. 


AbingtOD,  Stevenson  v 
Adams,  Elsey  y 

,  Sharpies  r 

American  Leather  Cloth  Co.,  The  Leather 

Cloth  Co.  V 
Amphlett,  Benyon  ▼ 
Anderson,  Cookney  v 
Armitage,  Calvert  v 
Arnold,  Wylde  v 
Arthur,  Hatten  y 
Attorney-General,  Beavan  v 
Anldjo,  Wallace  v 
Bagshawe,  Barnard  v 
Baines,  Messag^ries  Impdriales  v 
Bakefi  Marshall  y 
Bank  of  Wales,  Croskey  v 
Bankes,  Floyer  y 
Barclay,  Coventry  y 
Barlow,  Mills  y 
Barnes,  Eager  y 

,  Postgate  y 

Barnwell,  Howard  y 
Barrows,  Hall  v 
Bascombe,  Pelley  y 
Basset,  Cotchmg  y 
BayldoD,  Baker  y 
Baylis,  Ciiowne  v 
Beattie,  Pince  y 

Beck,  Stem  y 

Bective,  Lord,  Hodgson  y 

Bedford,  Bury  y 

Bellord,  King  y 

Berndge,  Nesbitt  v 

Bibby,  Hodgson  v 

Bigg,  Coe  y 

Biggs,  Bond  y 

Birch,  Leigh  y 

BlacUiorst,  Jacobson  y 

Blanohfbrd,  Farrant  y 

Board,  Haznilton  v 

Bonner,  Foster  y 

Banitead,  Price  y 

Bower,  Croeskill  y 

Bowie,  Selby  y 

Bowyer,  Thompson  v 

^yd,  Boyd  y 


Bradford,  Mayor  of,  Slee  v 

Bradley,  Chapman  v 

Braithwaite,  Banks  v 

Brakell,  Scheile  v 

Bray,  Hennessey  v 

Brierlev,  Fisher  v 

Brighton,  Uckfield,  &  Tunbridgc  Wells 
Railway  Co.,  Peto  v 

Bristol,  Mayor  of,  Wedmore  v 

Biistol  &  South  Wales  Union  llaihvny 
Co.,  Crossman  v 

Bromley,  Middlebrook  v 

Brotheridge,  Lech  mere  v 

Broughton,  Edwards  v 

Brown,  Metters  v 

,  Shepard  v 

,  Suffield  V 

Browne,  Nash  v 

Bryans,  Turner  v 

Buckley,  Bent  v 

Bull,  Pratt  y 

Burkenshaw,  Turner  v 

Burn,  Kemp  y 

Burton,  Ashwin  v 

Bush,  Firth  y 

Bustard,  Braham  y 

Campbell,  Hemsworth  v 

Cane,  Thurgood  v 

Cann,  Bashfbrd  v 

Carew,  Palairet  v 

Carleton,  Measure  v 

Carstairs,  National  Provident  &  Invest- 
ment Association  y 

Carter,  Beaumont  v 

,  Hodson  v 

Cartwright.  Thompson  v 

Causton,  Elwes  v 

Cbadwidc,  Sanderson  y 

Chaffers,  Howard  v 

Charles,  Attorney-General  v 

Chichester,  Middleton  v 

Clamp,  Lechmere  y 

Clarke,  Dicker  v 

Clay,  Swainston  y 

Clement,  Essex  y 

Clifton,  Attorney-General  v 


Cobb*  Steel  v 

Cockill,  Nickisson  v" 

Coller,  Churchill  v 

Collins,  Littlewood  v 

Cook,  Caddick  v 

Cooke,  Perkins  v 

Cookes,  Cookes  v 

Coombes,  Charlton  v 

Coorg,  Princess  of,  Login  v 

Cornwrtll  Lewis^  Earl  of  SalFolk  v 

Cory,  Knight  v 

Cowan,  Bush  v 

Cowne,  Spaight  v 

Cox,  Hales  v 

Crackles,  Durham  v 

Croall,  McVeagh  v 

Crossland,  North  Eastern  Railway  Co  v 

Croydon  Local  Board  of  Health,  Bidder  y 

Crushj  Laurie  y 

Damer,  Portarlington  v 

Daniel,  Gibbs  v 

Daubeny,  Glover  v 

Davies,  Bernard  v 

,  Davies  v 

,  Forster  v 

,  Millet  V 

— — — ,  Young  V 

Dawson,  Hall  v 

Deal  Pier  Co ,  Hall  v 

De  Beauvoisin,  Webb  v 

De  Held,  Richardson  v 

Digby,  Van  Grutten  v. 

Dom  Pedro  North  Del  Rey  Gold  Min'ng 

Co.,  Reed  v 
Downes,  Downts  y 
Drakeford,  Drakeford  v 
Drew,  Cook  v 
Early,  Townjend  v 
Earle,  Tarbottom  y 
Eistem   ITnion    Railway  Co.,   EaUern 

Counties  Railway  Co.,  v 
Easton,  Rawlatt  v 
Edelsten  Ventilation  and  Sanitary   Im- 

Srovement  Co.,  y 
son,  MaUmenx  v 
Etheiidgi,  Attoraey-General  y 


XVIU 
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Scholefield,  Ruoker  r 

Scottish  Union  Fire  mnd  Life  Insurance 

Company,  Siayaon  v 
Selfe,  Broad  r 

,  Newman  t 

Sewell,  Wainwiight  r 
Sbarrod,  Rose  ▼ 
Sheard,  Sjkea  v 
Slieather,  Tapply  ▼ 
Shore,  Patch  y 
Sibley,  AVUkmi  ▼ 
Skeel,  Baakett  y 
Smith,  Hatchimon  t 

,  Jeffurya  v. 

,  Partridge  r 

,  Tracey  y 

— — ,  Warner  y 

-^,  Windoyer  y 

Snape,  Gibbons  y 

Snead,  Molesworth  y 

Snowden,  Dunn  y 

Soath- Western  Railway  Company,  Weld  v 

SonthaU,  Jones  y 

Sonthee,  Fairhead  y 

Speight,  Edwards  y 

Sparks,  Weloh  y 

Spicer,  Jerrad  y 

Stain  too,  Walsham  y 

Standisb,  Salt  y 

Staniland,  Seaton  y 

Stanley,  Bedford  and  Cambridge  Rail* 

way  Co.  y 
Stear,  Ponsardin  y 
Stelfox,  Bradley  y 
Stephens,  Cox  y 
Stewart,  Crossley  y 
Stoddart,  Sanderson  y 
Stokes  Boy  Pier  &  Rail  Co.,  Mason  y 
Stotbert,  Perks  y 
burton,  Lonsigan  y 


Stow,  Noble  y 
Sworder,  Adams  y 
Syers,  Moss  y 
Tanner,  Forbes  y 
Tatham,  Eno  y 
Taylor,  Domyile  y 

,  Fuller  y 

— ,  Moses  y 

Teasdale,  Dickinson  y 

Tennant,  Ford  y 

Tewkesbury  and  MaWern  Raihrmy  Ca, 

Attorney-General  y 
Thames  River,  Consery.  of,  Att*Gen.,  y 
Thames  Iron  Works  &  Shipbuilding  Co., 

Cory  y 
Thomas,  Ellison  y 
— ,  Jones  y 
Thompson,  Lyne  y 
Thomson,  Arnold  y 
Tollemaobe,  Bord  t 
Tracey,  Gearrad  y 
Trayers,  Postlethwaite  y 
Tredennick,  Matnrin  y 
Trcdwell,  Bcardmore  t 
Treeby,  Phillips  y 
Turner,  Lambert  y 
Turvey,  Davies  v 
Varley,  Warbrick  y 
Venables,  Stephens  y 
Vivian,  ErneHt  v 
Wniland,  Custic  y 
Wallasc,  Auldjo  v 
Walton,  Moore  v 
Ward,  Fryer  v 

Patch  y 

Warton,  Saunders  y 
Watkins,  Baylis  y 

Clarke  y 

Waugh,  Edmunds  y 
Webb,  Copeland  y 
Frampton  y 


Weedon,  Rndge  y 

Weiss,  Ernest  y 

Wells,  Watney  y 

West-End  and  Crystal  PaUce  Railway 

Co.,  Alexander  y 
West  Midland  Railway  Co.,  Bfaxendale  y 
Westbrooke,  Martyn  y 
Weston,  Watkins  y 
Whalley,  Bnokeridge  y 
White,  Barrow  y 

,  Hakewell  v 

,  Parker  y 

,  Rolt  V 

Whitley,  Whitley  v 

Whitmore,  Reeye  y 

Wickham,  Graham  y 

Wight,  Isle  of,  Ferry  Company,  Rydo 

Commissioners  y 
WHberforce,  Thomas  y 
WUkhis,  Wtlcoxon  y 

,  Wright  y 

WillUms,  Bromley  y 

,  Cooke  y 

,  Edwards  v 

Wilmer,  Sidney  y 
Wilson,  Newman  y 
Witbey,  Boll  y 
Wonham,  Dally  y 
Wood,  Davidson  v 

,  Draycott  v 

Woolfe,  Tumbull  v 

Woollev,  blflchford  v 

Workman,  Stephens  v 

Wren,  Waugh  y 

Wright,  Cox  v 

^—  Gossip  y 

Wyatt,  Johnson  v 

Wycombe  Railway  Co.,  Perks  r 

Wyman,  Catholic  Printing  and  Pnbtish- 

ing  Co.  y 
Young,  Hnghes  v 


II-COMMOlSr  LA  TV. 


Name  of  Case. 


Abthorp  V  Bedfd.  and  Cambrdg.  RaiL  Co. 
Ackroyd  v  Oildersomo  Overseers 
Adams  v  McKenzie         •  • 

Allen  V  Clark 


V  Smith 


Allwood  V  Haywood 

Anderton  Birkenhead  CommiBsioners 

vRigby 

Anonymous      .  • 

Andrew  v  Motley 
Andrews  v  Martin 
Appleton,  In  re 
Arbor  v  Fnsscll  • 

Ashpital  V  Bryan 
Attack  V  Bramwell 
Attorney,  /»  rs       •  ' 

Ex  parte 


Attorney-General  v  Abdy 

u  Brackenbnry     . 

V  Gardner    • 

V  McLean  , 

V  Wyndhan 

Auberl  v  Gray  • 

Bailey  v  Edwarda    • 


By 

■whom 
decided. 


Q.B. 

Q.B. 
C.P. 
Q.B. 

EX.C. 

EX. 

Q.B. 

Q.B. 

EX. 

CP. 

CP. 

Q.B. 

EX. 

Q.B. 

Q.B. 

EX. 

B.C. 

EX. 
EX. 
EX. 

EX. 
SX.C. 

Q.B. 


PSAttin 
W.R. 

Cdamn 

in 

C.  L. 

Digest. 

186^3. 

156 

264 

136 

342 

67 

304 

11 

440  1 

54,64, 
88 

291 

152 

293 


S5 

21,26 

279 

309 

268 

(  268. 

■(  780 

380 
378 

185 

S7 

3100 


92 

02 
123 
161 
163 

10 
3,150 

22 
84,157 

11 


} 


12 

151 
139 
151 

88 
C7 

28 


Befiuenees  to  Contcmporancoiu  Reports. 


8  L.  T.  N.  S.  20O 

13  C.  B.  N.  S.  442j  32  L.  J.  K.S.  92;  7L,T.N.S,  7lX 
7  L.  T.  N.  S.  781 


} 


9  Jur.  N.  S.  C.  P.  300 

32  L.J.  N.  S.  Ex.  153;  9  Jur.  N.  8. 108;  7  L.  T.  N.  &  640 

32L.J.N.  S.  M.  C.  137 

13  C.  B.  N.  8.  603 

32  L.  J.  N.  S.  Ex.  88;  7  L.  T.  N.  S,  718 

13  C.  B.  N.  S.  514;  32  L.  J.  N.  S.  C  P.  1S8 

12  C.  a  N.  S.  371 

9  Jur.  N.  S.  703;  7  L.  T.  N.  S.  283 

32  L.  J.  N.  S.  91 ;  9  Jur.  N.  S.  791 ;  7  L.  T.  K.  S.  707 

32  L.  J.  N.  a  Q.  B.  146;  7  L.  T.  N.  S.  740 

7L,T.N.S.7U 

32  L.  J.  N.  S.  Ex.  9 

32  L.  J.  N.  S.  Ex.  108;  8  L.  T.  N.  S.  22 
32  L.  J.  N.  S.  Ex.  84;  9  Jur. N. S.,  281 ;  7L.T.  11.3^663 
See  Beg. «  McLean 
32  L.  J.  N.  S.  Ex.  1;  7  L.  T.  N.  S.  386 
3  B.  &  S.  163,  169;  32  L.  J,  N.  &  50;  9  Jnr^  H.  S.  n4( 
7UT.N.S.469 


XX 


NAMES  OF  CASES— COMMON  LAW. 


. _    1  _ 


Kame  of  Case. 


Cavey  V  Ledbitter 

Cawthorn  v  Cordrey 

Chamberlain  v  West  End  of  London  and 

Crystal  Palace  Railway  Co. 
Chambers  v.  Millers  • 

Channon  v  Parkhonse  • 

Chapman  v  Adams  • 

Chartered  Bank  of  India,  Australia,  and 
China  v  Rich        .  .  • 

Cheney  v  Corister  .  • 

Chowne  r  Parrott     •  • 

Clark  V  Holmes  •  • 

Clay  V  Roberts         •  , 

Clayton  v  Best  .  •  • 

Cockbnm  v  Erewasb  Canal  Company     . 

Cockrill  9  Sparke  • 

Cole  V  Hnll  Dock  Co. 

CoUingwood  r  Berkley     .  • 

CoUinsr  Cliff 

Constable  v  Nicholson      •  • 

Cook  V  Sherwood     .  • 


V  Lister 


Cooke  V  Bell 

Combe  Boyce,  and  the  London,  Chat- 
ham, and  Dover  Railway  Co. 

CoombSy  In  re  •  , 

Cooper  V  Aspray      ,  ,  , 

p  Hubbnck 

V  Wandsworth  District  Board  of 

Works  .... 

Copenuin  v  Hart  «  • 

Corderoy  v  Calvert  •  • 

Cork  V  Lister    •  •  , 

Cornwall  V  Sanders  •  • 

Consens  v  Mitcheson  • 

Cox  V  Burbidge 

-IT  The  Lord  Mayor,  &c  of  L<mdon 

Creeke,  In  re 
Crippe  V  Hartnoll 

Croft  V  London  and  North-Westem  Rail- 
way Co.  ,  , 
Cross  V  Cross    •               .  , 
IT  Watts        .               ,  , 

Cumberland  v  Copeland   •  • 

Dailey  v  De  Fries     .  • 

Dalton  V.  Halley  .  « 

Davifl  V  Bowan  •  « 

Dawson  v  Vansandau       •  , 

Day  V  Bather  • 

Dean  9  Millard 
De  Mattoi  v  Calcutta  and  Bormah  Steam 

Navigation  Co. 
Denton  v  Marshall   • 
De  Boo  V  Foster 
Bavenish,  app.,  v  Digby,  resp. 
Dewhorst  v  Kershaw         .  , 

Dickinson  v  Angell  « 

Dickson  v  Wilton,  Earl  of 
Dimsdale  v  London,  Brighton,  and  South 

Coast  Railway  Co.  .  , 

Dixon  V  The  Queen 
Dodd  V  Burohdl       • 
Dolman  v  Telt 

Dresser  v  Bosanquet  « 

—  9  Norwood 

Droitwich     Union,    apps.,  v  Woroester 

Union,  reaps.  • 

Dunn  V  Norwood     ,  • 

Dust  9  Dowte    •  •  • 

Earle  v  Maughan     . 
Eastern    Countiea  Railway  Co.,  apps.,  v 

Gream  Ajnwell,  resps.  . 


By 

Page  In 

Goltunn 

in 

C.  L. 

Digest. 

whom 

W.R. 

decided. 

1863-63 

ap. 

25 

C.P. 

— 

164 

KX.C. 

472 

130 

CP. 

236 

29, 156 

CJ. 

_ 

1.59 

CP. 

— 

148 

QB. 

830 

65 

C.B. 

— 

25 

C  P. 

668 

10 

£X. 

— 

101 

EX. 

649 

f  89, 
(.109 

Q.B. 

888 

/83, 
\109 

Q.B. 

34 

100 

BX. 

428 

91 

Q.B. 

284 

123 

— 

— 

47 

EX. 

784 

20 

CP 

698 

157 

CP. 

595 

(96, 
1163 

CP. 

369 

21 

BX. 

732 

19 

B.a 

441 

88 

Q.B. 

114 

16 

Q.B. 

641 

119 

CP. 

— 

49 

CP. 

646 

M7. 
X   93 

— . 

14 

... 

... 

— 

21 

CP. 

369 

21 

Q.B. 

87 

81 

EX. 

_^ 

144 

CP. 

43.1 

100 

EX.C 

969 

45 

Q.B. 

234 

37 

BX.C 

953 

59 

Q.B. 

360 

•«■• 

CP. 

— 

5 

CP. 

210 

75 

EX. 

__ 

37 

Q.B. 

376 

22 

QB. 

— 

7 

QB. 

282 

10 

Q.B. 

516 

54 

EX. 

575 

64 

CP, 

913 

128 

Q.B. 

1024 

35 

EX. 

268 

127 

EX. 

61 

113 

CP. 

— 

138 

EX. 

315 

14 

Q.B. 

667 

121 

QA 

365 

122 

Q3. 

729 

38,159 

QB. 

— 

108 

EX. 

— 

60 

CP. 

— 

28 

EX. 

fll6 
\840 

[91 

CP. 

624 

125 

Q.B. 

663 

116 

Q.B. 

— 

53 

QB. 

— 

146 

CJP, 

911 

97 

Q.B. 

694 

137 

ReliBrences  to  Contemporaneoos  Reports. 


13  C.  B.  N.  S.  470;  9  Jur.  N.  S. 798 ;  32  L.  J.  N,  S.  104 
32L  J.N.  S.  CP.  152 

32L.J.N.  S.  Q.B.  173;8L.T.N.  S.Ex.  Ch.  149 

13  C.  B.  N.  S.  125 : 32  L.  J.  N. S.  30;  2  Jur. N.  S.  626 ;  7  L.  T, 

N.  S.  856 
13  C.  B.  N.  S.  341 
2  N.  R.  243 

8L.T.  N.S.454 

13  C.  B.  N. a  634;  32  L.  J.N.  S.  116;  7  L.  T.  N.  S.  680 

8L.T.  N.  S.391 

7H.&N.937 

}  9  Jur.  N.  S.  580;  8  L.  T.  N.  S.  397 


} 


8L,T.N.S.502 


32  L.  J.N.S.  118;  9  Jur.N.  S.307;  7  L.T.N.S.752 

2N.E.491 

8  L.  T.  N.  S.  466 


1 


1  N.  R.  28 


13  C.  B.  N.  S.543, 565j  32 L.  J.  N.  S.  121 ;  7  L.  T.  N.  S.  715 
8  L.  T.N.  S.  431 


32  L.  J.  N.  S.  65;  9  Jur.  N.  S.  572;  7  L.T.  N.S.  379 

8L.T.N.S.355 

12  C.  B.  N.  S.  456 ;  9  Jur.  N*S.  575 

8  L.  T.N.  8. 278 


} 


IN.R.  126 

IN.  R.30 

13 C. B.  N.  S.543;  32  L.  J.N.S.  121;  7L.T.N.S.715 

3B.&S.  206; 32 L.  J.  N.  S.  Q.  B.  16,  BIC  6;9  Jur.N.S.540; 

7  L.  T.  N.  S.  356 
2N.R.240 

13  C.  B.  N.  S.  430;  7  N.  S.  90 
9  Jur.  N.  S.  800 
32  L.  J.  N.  S.  89 ;  9  Jur.  N.  &  647 


32  L.  J.  N.S.  113;  7  L.  T.N.  S.  741 

13  C.  B.  N.  S.  253 

32  L.  J.  N.S.  88,  M.  C.  73;  13C.B.N.S.  239 ;  9  Jur.  N.  S. 

776;  7  L.T.  N.S.  463 
9  Jur.  N.  S 253;  7  L.  T.  N.  S, 334 


9  Jur.  N.  S.  99;  7  L.  T. N.a  527 
7  L.  T.  N.  S.  739 

32  L.  J.  N.S.  171 


32  L.  J.K.  S.89;  9  Jur.N.  S.  337:  7 L.  T.  N.  8.  275 

12  C.  B.  N.  S.  272 

13  C.  B.  N.  8.  28 

32  L.  J.  N.  S.  146;  7  L.  T.  N.  8.  720 
32  L.  J.  N.  S.  183;  8  L.T.  N.  8. 313 

8  L.  T.N.  8.453 

Norn.  Dickson  v  Quin,  8  L.  T.  N.  S.  578 

1H.&C.113 

2  N.  B.  29 

32  L.  J.N.S.  57;  9  Jur.  N. 8.458;  7  L.  T.  N.  8.  419 


8  L.T.  N.  8. 276 

8  L.  T.  N.  8. 247 

32  L.  J.  N.  8. 179;  8  L. T.  N.  8.244 

8  L.  T.  N.  8.  637 

32  L.  J.  N.  8.  M. C.  174;  8  L.  T.  N.  8. 419 


NAMES  OF  CASES— COMIiON  LAW. 


-^.ri— rf> 


££ 


J  fc  ^  i  1    , 1  I .  ii  II  I. 


-*„,*• 


'  ' 


Kameof  Gni. 


Hancock  9  Anslia  •  • 

Hardcastle  v  Jones  •  « 

Hardman  v  Boolh     . 
HargraTe  v  Taylor  • 

Harris,  In  re  «  • 

Harrison,  Ex  parte         $ 

•  V  Lay 
Hart  V  Duke 

Hartland,  P.  O^&o^tf  JbkM,  EseoHtor  . 
Hartnell  o  Ryde  Commissioners 
Hanrey  v  Clongh      • 
Hawkins,  Rer.  John,  In  re,  and  H.  R. 
Seymour,  Esqrs.,  Justices  of  Wiltshire 
Haysman  9  Flewker 
Hayward,  In  re        • 
— ^— •  tf  JSower  « 

— -^  Ex  parte;  Prale,  In  re  . 

Hawley,  app.,  v  Sentance,  resp. 
Hebden  9  West 

Hemming  9  Pugh  •  • 

Herman  9  Lester 
Heftnta  »  Senesckal  • 

Heyman  9  Flewker  •  • 

HiU  9  Tupper  •  • 

Hodgkinson  9  Enner        .  • 

Hodgson,  app.,  9  LitA»,  rAp^  • 

Hodgson  9  Wightman  • 

Holdway  9  Ray  • 

Holdsworth  9  Wilson        •  • 

Holdswbrthy  9  Barsbaoi,  Clerk  of  the 
Looal  Board  of  Health 

Holden  9  Hold<Hi      «  *  • 

Exparte;  Re  Mary  Eleanor  Holden 
Holland  9  Russell 
Hopkins  9  Hitche^ck 
Hopper  9  Warburton  • 

Horrocks,  In  re,  9  Metropolitan  Rlwy.  Co. 

Howard  9  Brown  • 

Howarth  9  Brown     •  •  . 

,  app.,  9  Colesy  resp.  . 

Howells  9  Wynn      •  « 

wftyte,  4p^,  9  OmA),  tttp*  % 

Hushes  9  Griffith     . 

WlH9»l^liMmrt  « 

Hunt  9  Grimm  • 

— —  9  Gunn  • 

Hurst  9  Sheldon       • 

Hyde  #  Gf  ahun  » 

■  «  ■■  »Pilmef     4 

Hderton  9  Castrique         • 

Ingelbach  9  Nlch^k 

lonides  9  UniTersal  Marine  Insurance  Co. 

Irwin  9  Grey,  Sur  Oeorge, 

ItetD  9  Boulnols 

Isle  of  Wight  Ferry  9.  Ryde  Commis- 
sioners •  •  •  « 

Jacomb  9  Clerk  of  Local  Board  of  Health 
of  Mold,  West  Riding,  9  Dobson 

Jardine  9  Leathley  •  • 

Jay  9  Amphlett       •  • 

Johnson,  Exparte  «  • 

Jonassobn  9  Young  .  • 

Jones  9  Jones    .  •  • 

^"■^■■^  9  Wilson      •  •  • 

,  In  r«,  9.  Young    .  • 

Jordon  9tj(ibbon      •  • 

Josling  9  Kingsford  •  4 

Kelsey  9  Stupples     .  • 

Kennedy  9  Broun  •  « 

Kenwick  9  Dale 

Kerkings,  app.,  9  Jenkins,  resp.        • 
9  Jukte      •  • 


C.P. 


Q3. 

EX. 
C.B. 
B.O. 


Q.1k 


C.P. 
Q3. 

Q.B. 

ev. 
€r.p. 


Q.B. 
C.F. 

O.P. 


Bx.a 
eip. 


.0. 

dip. 

B.C. 
l|(B. 


C.P. 

ttp. 

C.P. 

«ip* 


CJ?. 
tf.B. 


*p. 

ep. 

C.P. 
itB. 
B.& 
Q.B. 

kx. 

Q.B. 
BX. 

Bx.a 

tt^B. 
Q.B. 
C.P. 
*X. 

C.P. 


QP. 
Q3. 


Fuse In 

W.R. 

18C1-63 


6SA 
S6 

239 

562 

S6 

467 

75 
519 
963 


594 

67 
169 
259 
811 
493 


184 

7S6 
775 
782 
576 

-{ 


{ 


738 
467 


rA7 

597 

884 
910 


170 
807 

^71 


119 

438 
755 
697 
858 

341 


308 

482 

75 

6^ 
962 

952 
1079 

87t 
121 

284 


618 
690 


84 

77 

157 
60,128 
9 
17 
6 
5 
91 
61 


80 
125 
9 
1 
82 
125 
65 
15 
61 
54 
54 
63 
160 
141 
15 
99,164 
128, 
189 
6,88, 
128, 
129 
82,74 

15S 

41, 1^5 
88 

no 

si 

78 
12s 

78 

119 

90 

78 

8 

51 

111 

106 

14 

15 

70 

108 

82 

87 

68 
18,95 

4 

112 

156 

155 

90 

8 

83 

5 


t,90 

15 

77 

105 


ts  OoateBiponaeoM  Btpwti* 


8L.  T.  K.  S.429 

3 B.  A S.  153;  32  L.  J. K. S.M.C.  49;  9  Jnr.  K.8. 19;  rL.1t. 

N.  S  322 
32  li.  J.  N.  S.  Ex.  105;  9  Jur.  N.  S.  81 ;  ^T  L.  T.  K S.  6S9 
32L.J.N.&M.C.lll,aB.121;8L.T.N.S.  149 

32  L.  J.  N.  8. 159;  9  Jur.  N.  S.  338;  7  L.  T.  %  S.  82tl 

13  C.  B.  N.  8.  528 

32  L.  J.  X.  8.  Q.  a  55;  9  Jur.  N.  8. 119 

32  L.  J.  N.  S.  Ex.  162;  9  Jur.  N.  a  180;  7  L.  T.  K.  S.  iri2 

8  L.  T.  N.  S.  574 
8L.  T.Ka821 

8L.T.N.S.442 

13  C.  B.  N.  S.  509;  32 L.  J.N.  &  C.  P.  132 

7L.T.N.S.562 

1 3  C  B.  K.  B.  4i8 

32  L  t.  N.  8. 85;  9  Jur.  N.  S.  747;  7  L.  T.  N.  8. 854 

1  N.  R.  239 

12  C.  B.  N.  8. 776;  9  Jur.  N.  S. 601 

13  C.  B.  N.  S.  392;  32 L.  J. N.  S  4i 
1  N.  R.  479 

9  Jur.  N.  S.  7*5 
8  L.  T.  N.  S.  451 
8  L.  T.  N.  S.  858 

32L  J.  K.at49;9Jur.N.S.309;7L.T.  K.  S  832 
1 N.  R.  273 

8L.T.N.S.434 


1 


13C.B.N.8.64l;8»L.J.!r.aa*.llt;7L.T.K.S.Wl 

8 L.  T.N.  8.468 

32  L.  J.N.  a  C.  P.  154;  8  L.  T.  N.  a  204 

32  L.  J.  K.  8. 104;  7  L.  T.  N.  8. 722 

NbM.  keg.  9  Metropolitan  Railway  Co.;  J^jr  /stills  Ilorr6dt«; 

8 L.  T.N. 8. 668 
7LT.N.8.6»8 

32  L.  j.  N.  S  99;  «ism.  Howard 9  Brown;  7  L.  1*.  K.  S.  tS^ 
12c.  B.N.ai43;  9Jttr.N.a25l 
8  L.  T.  N.  a  577 
l2C.tt.N.ai38 

13  C.  B.  N.  a  a24;32  L.  J.N.  a  C.  P.  47 
32  L.  J  N.  a  Ex.  193;  8  L.  T.  N.  $.  539 
13 C.  B.  N.  8. 226}  7  L.  T.  N.  S.  277 
7LT.N.a277 
13  C.  B.  N.  8. 760 

32  L.  J.  N.  a  Ex.  27;  7  L.  T.  N.  a  563 
32  L  J.  N.  a  a  B.  126;  8  L«  T.  N.  8.  823 
8  L.  T.  N.  a  M7 
8L.T.N.a8lB 
32  L.  J.N.  a  C.P.  170 
1 K.  R.  237 


7L.T.N.a3dl 

32 L.  T.N.a  QBw  125,  M.C.lld:7  L.  T.  K.aQ.B.«r4 
32L,J.Kai82j7L.T.N.a783 
Nev^,  Ex  patte  Batter;  7h  re  Jt^  0  Attphfetl)  82  L.  J.  H.  & 
Ex.  176;  7  L.  T.N.  8. 862 


iH.ftC.  I 
7L.T.N.a421 

8  L.  T.  N.  8. 391 

13  C.  B.  N.  a  447 ;  32  L.  J.  N.  S.  94 ;  7  L.  T.  N.  S.  7190 

32  L.  J.  N.  8.  Ex.  6;  9  Jur.  N.  a  286;  7  L  T.  N.  S.  3^; 

1  N.  R.  104 
13  C.  B.  N.  8.  677;  32  L.  J.  N.  S.  l37,  9  Jur.  N.  a  119; 

7 L. T.N.  a 626 
8  L  T  N.  S  366 

32  L  J.  N.  a  M.  a  140,  Q.  B.  1«4;'8 1.  T.  N.  a  843 
8L.T.N.S.887 
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Name  of  Case. 


Oakley  v  Glenpool  Slate  Co. 
Ouster  v  Round 
Offord  V  Davis 
O^eil  V  Longman 
OppoDheim  v  Fry     • 

OrmsoQ  V  Clarke 


i 


Ornamental  Wdwrk  Co.,  Lmtd.}  v  Broun. 

Owens  V  Pizey 

Oxlad«  V  North-Eattem  Bailway  Co. 

Fddngtn.,  Chchwdns.  v  Wlsdn.  Chchwdns 

Fape  V  Meek  • 

Pamter  v  Abel 

Parker,  app^  v  Boughey,  resp.    • 

Parr  v  Lilleyorapp 

Paul  V  Best  •  • 

Peacock  v  Porsell 

Pearce  v  Preston      • 

Pearson  v  Spencer 

Pease  v  Cbayter 

Pedder  t;  Preston  Corporation 

Penfold  9  Abbott      . 

Penball  v  Littlejobns 

PhOpott  V  Adams     . 

Pbipps,  William,  In  re 

PilloU  9  Wilkinson    . 

Pinder,  i^>p.,  v  Barton,  resp. 

Pinnai^d  «  Klockman 

Polden  V  Baftard 

Pnston  V  Blackburn 

Price,  Sarah,  Be 

Prowse  9  Loxdale 

I^,  Adminstrtr ,  9  Great  Northern  RaiL 

Co.       •  •  • 

Qoilter  9  Jones 

Badnor(City)  Roads  Bd.ofWks.v  Evans 
Randall  9  Lopes 
Bayson  v  Adcook 
BeAd   9  Victoria   Station  and  Pimllco 

Railway  Co.  • 

— —  r  Wggins  • 

Beardon  v  Klngdon  . 

Beeoe  9  Chaffers 

Reg.  and  Amersham  Burial  Board  9  Coles- 
hill  Oveneeri  . 

-^i-  V  Ardaley,  West;  West  Ardaley 
Overseers  v  Battey  Overseers 

—  V  Barton-npon-Irwell  Inhabitants 
V  Barratt . 

9  Belford 

9  Berwick  Recorder 

V  Blackburn,  Justices  of  Cinque 

Ports,  and  Crofts  . 

— -  V  Bloomsbury,  St  George,  Church- 
wardsnf         •  •  • 

—  9  Boteler         ,  » 
V  Bray 

—  V  BroAdhurst   .  • 

—  9  Burgess,  Elizabeth 

9  Burgess,  William 

9  Cambridge  Union  Guardians . 

9  Combe 

-; —  V  Olothrop  » 

—  V  Deer,  Edmund 

— —  9  Derbyshire,  Justices  of 
«—  9  Dickson 

—  V  East  Retford  Union,  Guardians  of 

—  V  Epsom  Unipn,  Guardians  of 

—  V  Essex,  Justices  of. 

—  9  Exeter,  Archdeacon  of  • 
-^  V  Evans,  Isaac  Mark 

—  V  Fisher,  Stafibrdshire  Jxutices 


whom 

Page  in 
W.R. 

Colnmn 

in 

C.  L. 

IHgeat. 

decided 

1863-C3 

Q3. 

^^^ 

40, 137 

Q.B. 

518 

59 

C.P. 

— 

59 

Q3. 

947 

83 

QA 

725 

68 

OP. 

118 

— 

BZCH. 

787 

— 

BX. 

6O0 

72 

a.B. 

31,24 

23,111 

O.P. 

.. 

122 

Q.B. 

— . 

ll7 

QB. 

23 

107 

EX. 

651 

99 

— 

80 

— . 

EX. 

94 

5,39 

Q.B. 

280 

18 

C.P, 

834 

21 

— 

35 

91,119 

EX.C. 

471 

50 

Q.B. 

563 

132 

C.P. 

.^ 

112 

Q.B. 

169 

86 

— 

— 

16 

EX. 

— 

111 

Q.B. 

790 

79 

BX. 

— 

158 

Q.B. 

25 

35 

Q.B. 

260 

21 

03. 

778 

49 

Q.B. 

— 

114 

C.P. 

— 

95 

Q.B. 

643 

124 

BX.C. 

922 

100 

OJP. 

888 

141 

QB. 

— 

158 

B.C. 

652 

70 

Q3. 

— 

36 

BX. 

1032 

88 

C.P. 

148 

18 

C.P. 

366 

58 

Q.B. 

307 

120 

Q.B. 

— 

27 

Q.B. 

777 

118 

Q.B. 

— 

117 

C.CR. 

124 

41 

Q.B. 

^H^ 

117 

Q.B. 

265 

114 

B.C. 

— 

133 

Q.B. 

801 

116 

B.C. 

— 

118 

Q3. 

7 

28, 107 

QA 

425 

82 

CC.R. 

96 

44 

CCR. 

602 

43 

Q.B. 

— 

114 

B.C. 

— 

88 

Q.B. 

826 

117 

C.C.B. 

43 

44 

B.C. 

780 

79 

EX.0. 

919 

108 

Q.B. 

25 

116 

Q3. 

593 

80 

Q.B. 

— . 

20 

Q.B. 

262 

29 

C.CJL 

125 

42 

Q  B. 

i 

69 

82 
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Name  of  Case. 


Ba^  V  Flintshire,  Justices  of;  Ex  parte 
JchmoD*  .  .  • 

—  V  Gtrdner  » 

—  V  Gtirald  &  Ost 

—  t  Glossop 

—  fGrtfes 

9  ^mpshire,  Jstcs.  of,  Isle  of  Wight 

Ferry  Co.,apps.,  r  Ryde  Corns.,  resps. 

—  vHartie 

9  Hawkhnrst  Parish 

9  Hazlemere 

V  Hendoo,  Inhabitants 

9  Hettesbnry 

—^  9  Henchlej,  Inhabitants 

vHorley 

viogbam  . 

9  Lms  of  Court  Hotel  Co..  Limited ; 

Exparte  Radolf 
-^  V  Isaacs,  Louisa 

—  9  UingtOD,  Overseers 

—  9  Itei,  St,  Coleshill,  Orerteers. 
—^  V  Jenkins 

— —  V  Jones  ... 

— ^  7aaxhall  Bridge  Co.  v  Lambeth 
VestiT  •  •  • 

—  9  Knox,  Justices  of  Suffolk  • 
— —  9  Lee                ... 

—  9  IJangian  • 

—  sM'Athey 

—  9  McLean 

vlttMJ  m 

—  9  Maxwell  • 

—  9  Meaney         •  • 

—  9  HetropolUan  Board  of  Works 

—  9  Hyrehoose,  Justice 
-^9Morrish 

—  9  MyoU 

—  9  Niewchurch  Parish 

— •9Peak 
— -9Pe8roe 

— •9PearMD 

—  9  Peel 

—  9  Poyntoo,  Thos. 

—  9  Ptetton,  Inhabt.    . 

—  9  Richmond  Jostices 
- — 9  Roberts  and  Jnstioes  of  Surrey 

and  River  Mersey 

■""— 9RlIXt0O 

—  sSoott      . 

- —  9  Sheffield  Gms  Light  Company 

—  9  Snape 

' —  9  Stockton  and  Darlington  Railway 
CompsDy 

—  9  Stretfield  and  Dixon,  Justices,  and 
Baynton,  in  re,  of  a  Church-rate  of  St 
Mitthew,  Bethaal  Green 

*-*  9  St  Alkmonds,  Derby 

— 9  St  Clemeofs  Danes  • 

- —  9  St  George's,  Hanover  Square,  In- 

iMhitsnts 
"-^1  Keith  London  BaHway  Ca,  i4>ps.,  v 

8t  Pineras    Parish,  Churchwardens. 


By 

Fafcein 

whom 

W.R. 

decided. 

186S.63 

Q.B. 

620 

CC.B. 

96 

C.C.R. 

787 

B.C. 

345 

Q.B. 

— 

B.C. 

123 

CC.R. 

293 

QB. 

116 

Q.B. 

115 

Q.B. 

639 

Q.B. 

— 

Q.B. 

663 

Q.B. 

433 

Q.B. 

855 

B.C. 

806 

C.C.R. 

95 

B.C. 

760 

Q.B. 

67 

Q.B. 

20 

Q.B. 

— 

Q.B. 

..^ 

Q.B. 

703 

C.CR. 

761 

Q.B. 

776 

CC.R, 

73 

EX. 

292 

CC.R. 

42 

Q.B. 

308 

\/*C*R« 

41 

1 

Q.B. 

339, 
492 

BC. 

316 

Q.B. 

960 

Q.B. 

424 

Q.B. 

24 

Q.B. 

— 

Q.B. 

235 

Column 

In 

C.  L. 

Digest. 
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""**  9  StiDpeoo 


CCR 

C.C.R. 

Q.B. 
Q3. 

Q3. 

Q3. 

Q.B. 

Q.B. 

Q3. 

Q.B. 


B.C. 
Q.B. 

Q.B. 


Q.B. 


Q.B. 
QB. 


4 
43 

44 

97 

7 

76 
41,57 

60,61 

60 

115 

60,61 

52 

60 

136 

72 
41 

1.34 
120 
104 


—        129 


25 
132 
41 
81 
44 

140 
42 

129 
45 

94, 
160 

76 
134 

20 
115 

151 
41 


40 

73 

644 
65 


209 

1064 
434 


736 
262 

63 
722 
615 


43 

43 

114 
99 

135 
45 
80 

134 

82 

134 

132 
114 

117 
97 


137 
151 
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3  B  &  S.  143;  32  L.  J.  N.*S.  M.  C.  ^5;  9  Jur.  N.  8.  Q.  B. 

437;  7  L.  T.N.  S.  a  B.  316, 324 

32LuJ.N.S.  Q.B.  160 


32L.  J.N.S.M.C.  146;  <l.  B.  182;  8  L.  T.N.  S.  273 
8L.T.N.a6S6 


NAMES  OF  CASES— COMMON  LAW. 


R«g.  V  Sorrej,  Jostioes,  and  R.  May 

V  Thomas 

w  TbompvB,  6«oige        • 

^— -  w  Tbompfion  (HamiltOB)  • 


V  Tombleaon 

V  Vauxhall  Bridge  Company  «  Lam 


beth  VetHy  . 

—  V  Walton  and  Ogden       • 

—  9  Warton 

—  9  West  Midland  Railing  Co. 
— ^  »  WhitClMea 

—  V  Wkittlotey,  St  Maryft  St  Andrew 

—  V  Willesden  OrerBeen  • 

—  9  Wilton 


9  Wright  William 


}  Retford  K&9t  Union  v  Strand  Union 
Uicliardft  v  Danes 

Ulchcn?,  app.,  v  Wigens,  reap. . 

Ridgway  t'  Wahber 

Uidlcy  V  Sutton 

i Nippon  9  Prieat 

Kist  r  Frtux 

J.'obtrte  r  lloberts 

V  Shaw 

V  Watkins 

Kobertson  v  Sterne   . 

I :  ocliester,  Er  parte  Clerk  of  the  Pence 

-,    St.     Nicholas,    Church  wardens, 

apps.,  V  St  Botoli^  without,  Bishops- 
gate,  Churchwardens,  reaps. 

Kogors  9  Hadley 

I  toyal  Exohange  laiuraaee  Co.  v  Moore 

I  lumscy  9  North-Eastem  Railway  Ca 

Ktisscll  9  Sa  da  Bandeira,  Yisootmt 

ilusftian  Steam  Navigation  Co.  9  Silva 

^abey  v  Stephens 

Sack  9  Ford 

>airery,  E.  P.  M^  /n  re 

Salford,  Overtrs.,  9  Manchester,  Oyersrs 

>AmueI  9  Hitohmoagh 


>!iiidrey  v  Mitchell  • 

S^tolnffe  9  Booth 

Sanndera  9  Warton 

"^cbloss  V  Harriott    . 

'^ohroder  9  Ward 

>':ott  9  Seymour,  Lord 

>cri7en,  with  Tentergate  9  Fawcett 

Scabrook  9  Codd 

>edgowick  9  Trevor 

s«^nior  9  Metropolitan  Railway  Ca 

S-ifitence  9  Hawley 

'^ewell,  In  Re 

Sbadforth  9  Cory  , 

""Iiarp  9  Hansworth  . 

^lieen  «  Bumatead  • 

rSheppard  9  Payne    . 

^^ber borne  9  llnntington,  Lord 

Sberbome  9  WcUs   •  , 

Sberiffv  Webster  * 

sberraU  V  Webeter   . 

Sbipley  v  Marshall  • 

sikes  9  Wild 

^immona  v  Humble  • 

Sketohley  9  Conolly  • 

tSkull  9  Glenister  • 

Smythe,  ExparU     • 

.Smith  V  Hadion 

Smith,  Qt90^  •!».,  9  Smith,  A.,  xmp^ 

— —  ••>?.,  t  Slokea,  reap. 


ctoCMtod. 


FS8«ln 
I   W.B. 

i 


Coll 
C.  L. 


Q.B. 
OOJL 

40 

COB. 

41 

Q3. 

— 

oan. 

848 

QB. 

QJI. 
Q3. 
Q.B, 

857 
310 

425 
70 

OB. 
Q3. 

88,480 

Q.B. 

617 

or. 

RX, 

C.P. 
RX  C. 
Q.B. 
Q.D. 
C.P. 
C.P. 
Q.B. 


BX. 

Q3. 
OP. 
CP. 

C.P. 
Q.B. 
CP. 
B.O. 
QB. 
OP. 

QB. 

QB. 

0.0.  B. 

ap. 

CP. 
EX.C. 
Q.B. 
BC. 
C.P. 
EX. 
C.P. 
BC. 
Q.B. 
BX.C. 
Q.B. 

EX.C. 

CP. 
Q.B. 


186 
20 

43 

42 

185 

26 
43 

143 
94 
114 
115 
117 
86 

60 
116 
161 

154 

—  i  38 
314  39, 121 

—  I  161 
918  I   — 

35  62 
829  147 
783    32 

94  I  5,39 

—  '   82 


1074 
592 
911 


I 


BX. 

xx.a 

CP. 
Q.B. 
CP. 
Q3. 


cr. 

Q.B. 


20 
779 

92 
363 


596 
427 
169 

6 
927 
836 

673 

340 

919 

36 

734 

jl45, 
(344 
594 
598 


954 

57$ 
368 
754 


753 


U6 
126 
26 
154 
146 

144 
103 
149 
9 
114 
138 

2 

50 

55 

12 

37.40 

9 

135 

40 

138 

130 

135 

9 

il48 

80 

53,57 
7 


} 


160 

75 
109 
127 

13 
140 

56 
129 

50 
129 

56 
1S7 

61 


7  L.  T.  N.  S.  823 

8  L.  T.  N.  a  466 

32  L.  J.  N.  8.  M  C.  58;  9C.  C.  C.  244;  7  L.  T.  N.  S.  a 

C.R.482 
82  L,  J.  N.  8.  C.  C.  R.  M.  C  57;  9  C  C.  O.  223;  T  L.  T. 

K.  &  393 
2  N.  R.  524 

9  Jnr.  N.  S.  48 

32  L.  J.  N.  S.  C.  C.  R.  M.  C.  79;  9  Jur  N.  &  Q.  C  R. 

259;  9  C.  C.  C.  268;  7  L.  T.  N.S.  754 
8L«T.N.S.825 

32 L.  J.  N.  S.  M.  C.  78,  Q  B.  132;  7  L.  T.  N.  8. 676 

7L,T.N.S.676 

82  L.  J.  N.  a  M.  C.  109,  Q.  B.  150 

SB.  &  S.  $01;  321^  J.N.  S.Q.a9;  9  Jnr.  N.  S.489;rL.T 

N.  S.  326 
8  L.  T.N.  S.  455 
3B.&S  122 
13  C.B.  N.S.  69;  32  L.  J.  N. S.  C.  P. 3, 112;  7  L,  T. N.  S. 

357 
32  L.  J.  N.  S.  M.  C.  144;  8  L.  T.  N.  S.  384 
13  C.  B.  N.S. 2.54;  32  L.  J.  N.  S.  84;  7  L.  T.  N.a388 
32  L.J.  N.  S.  122;  9  Jur.  N.  S.358;  7  L.  T.  N.  S.  693 
13  C.  B.  N.  S.  308;  32  L.  J.  N.  S.  C  P.  65;  9  Jnr.  N. S.  649 

3B.&S.183;7L.T.X.S.320 

8  L.  T.  N.  S.  G34 

8  L  T.  X.  8. 460 

S2  L.  J.  N.  S.  C.  P.  150;  7  L.  T.N.  S. 425 

32  L  J.  X.  S.  M.  C.  89,  Q.  B.  128;  7  L.  T.  X.  S.  C23 


12  C.B. N.S. 645;  9  Jur. N. S.  101 

8L.T.N.S.242 

8  L. T.N. 8. 666 

13  C. B.  N.  S.  149, 189;  32  L.  J.  N.  S.  68;  9  Jur.  N.  3, 718;  7 
L.  T.N. 8. 804 

13  C.B.  N.S.  610 

7  L.  T  N.  S  274 

13  C.  B.  N.  S.  90;  32  L.  J. N.  S.C.  B.  12;  9  Jur.N.  S.  751 

32  L.  J.  N.  S.  M.  a  107.  Q.  B.  128 ;  7  L,  T.  N.  S.  823 

13  C.  B.  N.  S.  3;  32  L.  J.  N.  S.  C  P.  55;  9  Jur.  N.  S.  414; 

7L.T.N.S.360 
32  L.  J.  N.  S.  Q.  B.  100;  7  L.  T.  N.  S.  849 
32  L.  J.  N.  8.  a  B.  136 

9  C.  C.  C.  B.  279 

8  L.  T.  N.  a  216 

13  C.  B.  N.  S.  410;  32  L.  J.  N.  S.  150:  7  L.  T.  N.  8.  $25 

32  L.  J.  N.  S.  61 ;  9  Jur.  N.  S.  522;  8  L.  T.  N.  S.  611 

32  L.  J.  N.  S.  Ma  161;  Q.  B.  182 

1  N.  R.  106 

5ee  Trotter  t;  Twvor 

9  Jur.  N.  S.  802;  8  L.  T.  X.  a  544 

7  L.  T.  N.  8.  745 

8  L.  T.  N.  S.  331 

I  32  L.  J.  N.  a  Q.  B.  78;  7  L.  T.  N.  a  821 

3  B  &  a  139;  32  L.  J.  N.  S.  M.  C.  33;  9  Jur.  K.  a  363; 

7  L  T.  N.  S.  320 
32  L.  T.  N.  S.  Ex.  124;  7  L.  T.  N.  S.  486 

12  C.  B.  N.  a  535;  9  Jur.  N.  S.  854 

13  C.  B.  N.  a  702 
32  L.  J.  N  .a  M  C.  179 ;  8  L.  T.  N.  a  274 

8L.T.N.  S.254 
8  L.  T.N.  8.438 
8L.T.N.  a623 
l3C.B.N.a258;lN.R.27 

7L.T.N.a826 
8  L.  T.N.  8. 458 
.  8L.T.N.a252 
lsaB.N.S.418;82L.J.N.ai49;8L.T.H.&itl 
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NAMES  OP  CASES -COMMON  LAW. 


Ntmeof  Case. 


WeUington,  Cbnrohwardens  of,  v  White' 

chnioh,  Ghorohwardeot  of  , 

Wellock  V  Constantine 
WMtwood  V  Secretary  of  State  for  India 
Wetherlj,  Admntrx.  v  Regent's  Canal  Co. 
Whistles  V  Forster 
White  V  Steele  . 

Wilkinson  v  Dalton  • 

Wilkinson  v  Farrie  •  • 

WiUes  V  Wallington 
WUlesden  Parish  v  Paddington  Parish 
Williams  r  Blackwall 


app.,  V  Groucole,  resp. 

Willis  V  Davison 
Wilson  V  Cator 

app.,  V  Cookson,  resp. 

V  Gabriel 

'  app.,  i;  Steward,  resp.  . 
Winteringham  Tithes,  In  re;   Ex  parte 

Carington,  Lord 
Wiseman  v  Euston  , 

Witt  9  Ames 
Woodlej  V  CoTenlry 
Woods  V  Dean  •  • 

— -  9  Foote         . 
Worman 

Wright  •  Frant,  Sanreyor  of 
—  V  Thomas,  M.A.,  Ex  parU 

rWilkin 

Xenoe  v  Wickham    •  • 

Yonng  V  DaTies 
— —  V  Jones 

'V  V  Macrea 
IT  Boebnck  , 


whom 
decided. 


QB. 

EX. 
QJS. 
C.B. 
C.P. 
C.P. 

Q.B. 
KX. 
SX.C. 
Q.B. 
EX. 

Q.B. 

Q.B. 
C.P. 
Q.B. 
Q.B. 

C.P. 

C.P. 

QB. 

EX. 

Q3. 

BXX. 

EX.* 

Q.B. 

C.P. 

BX. 

EXC. 

RX.C. 

EX. 

Q.B. 

EX 


Page  in 
W.  R. 
186S-63. 


828 

261 

648 
8 


425 
621 

886 

337 
426 
803 
640 


751 

599 
22 

389 
10 

883 


1067 
735 

63 


Colaiim 

in 

C.  L. 

Digest. 


115 
7 
145 
101 
22,29 
127 

7 

100 

GO 

117 

112 

98 
106 

92 

95 
142 

76 

153 
21 
121 
52, 157 
21 
15 
20,120 

11 
163 
66 
61 
137 
89 
17 


Reibrences  to  Contemporsaeoos  Reports. 


8  L.  T.  N.  S.  456 

9  Jnr.  N.  S.  232;  7  L.  T.  N.  S.  75 1 

7  L.  T.  N.  S.  736  . 

12  C.  B.  N.  S.  362 

32  L.  J.N.  S.  161;  8  L.  T.  N.  S.  317 

13  C.  B.  N.  S.  231 ;  32L.J.N.S.  C.P.I;  9  Jnr.N.ae48; 
7  L.  T.  N.  S.  275 

32  L.  J.  N.  S.  M.  C.  162;  8  L.  T.  N.  S.  276 

32  L.  J.  N.  S.  Ex.  73;  9  Jur.  N.  S.  281;  7  L.  T.  N.  S.  599 

32  L.  J.  N.  S.  Ex.  86,  M.  C.  143;  1  N.  R«  129 

9  Jnr.  N.  S.  579;  32  L.  J.  N.  S.  Ex.  174,  M.  C.  164;  8  L  T. 
N.  S.  252 

8  li.  T.  N.  S.  458 
1  N.  R.  234 

7  L.  T.  N.  S.  676 

13  C.  B.  N.  S.  496;  32  L.  J.  N.  S.  M. C.  177;  8  L. T.  N.a  5 

8  L.  T.  N.  S.  502 
8  L.  T.  N.  8.  277 

9Jur.N.S.277 
8  L.  T.  N.  S.  657 

8  L.  T.  N.  8.  425 

32  L.  J.  N.  S.  Ex.  184;  9  Jur.  N.  S.  549;  8  L.  T.  N. S.249 
3  B.  &  S.  101;  32  L.  J.  N.  S.  61;  7  L.T.  N.  ^561 
32  L.  J.  N.  S.  Ex.  199;  8  L,  T.  N.  S.  857 
32  L.  J.  N.  S.  83;  7  L.  T.  N.  S.  728 

13  C.  B.  N.  S.  705 

OJnr.N.S.  745 

13  C.  B.  N.  S.  381 ;  9  Jnr.  N  $.  471 

9  Jur.  N.  S.  726 ;  8  L.  T.  N.  S  672 

32L.  J.N.  S.Q.B.6;9Jur.N.S.539;7L.T.N.S.354 

8  L. T.N.  S. 543 


THE  PRECEDING  CASES  ARRANGED  IN  THE  ALPHABETICAL  ORDER  OF  THE 

DEFENDANTS'  NAMES. 


Abel,  Painter  r 

Abdj*,  Attorney- General  r 

Abbott,  Berridgo  r 

,Penfold  T 

Acton,  Webster  y 
Adams,  Chapman  t 
— ,  Galtemo  r 

,  Philpott  T 

Adoock,  Boyson  y 

,  Bajson  y 

Agar,  Ford  y 
AUeyne,  Kimberley  y 

n,  Berks  y 

ham  Burial  Board,  Coleshill  Oyer- 


West  Ardslej 


Amet,  Witt  y 
Amphlett,  Jay  y. 
Angell,  Dickinson^y 
— ,  Meynell  y 
Appleyard,  Freeman  y 
Ajdaley  West,  Reg.  y 

Oyerseers  y  Battey 
Arnold,  MoHnrray  y 
Ash,  Nash  y 

Ashbuniham,Eazl  of,  Beauford.Duke  of^y 
Aahton,  London  Proyincial  Pro?.  Soo.  y 
Aspray,  Cooper  y 
Auitin,  Hancock  y 
Ball,  Oambert  y 
Bank  of  London,' BritainV 
Barber,  Soloman  y 
Barnes,  Turner  y 
Bartlett,  Green  y 
Barton-upon-Irwell,  Inhabitants,  Reg  y 


Barratt,  Reg  y 

Barsham,  Clerk  of  tiie  Local  Board  of 

Health,  Holdsworthy  y 
Bastard,  Polden  y 
Bath,  Gloyer  y 
Bather,  Day  y 
Bayley,  Mills  y 
Beavan,  Birch  y 
Beck,  Ward  y 
Beddoes,  Brampton  y 
Bedford.  &  Cambrdg.  Railway,  Abthorp  y 
Behrens,  Great  Northern  Railway  Co.  y 
Belcher,  Mlntyre  y 
Bell,  Cooke  y 
Bent,  McEyoy  y 
Belford,  Reg.  y 
Berkley,  Collingwood  y 
Berwick,  Recorder,  Reg.  y 
Best,  Clayton  y 
Best,  Edmunds  y 
Best,  Paul  y 
Bindley,  Felthouse  y 
Birkenhead  Commissioners,  Anderton  y 
Blackburn,  Justices  oC  Cinque  Ports,  and 

Crofts,  Reg.  y 
Blackburn,  Preston  y, 
BUckstock,  Boyle  y 
BlackwaU,  WiUiams  y 
Bloomsbuiy,  St.  George.  Churchwardens, 

Reg.  y 
BIytUng  Union  Guardians,  Warton  y 
Bonghey,  Resp.,  Parker,  app.  y 
Booth,  Hardman  y 
,  Satcluffe  y 


Bosanquet,  Dresser  y 
Boteler,  ^eg.  y 
Botterhili,  Evans  y. 
Boulding,  Tyler  y 
Bonlnois,  Isaac  y 
Boult,  Morgan  y 
Bowan,  Davis  v 

Brackenbury,  Attorney-General  t 
Bramwell,  Attack  y 
Bray,  Reg.  y 

Bridgnorth,  Mayor  of,  Ellis  y 
Bristowe,  Bowie  v 
Broadhnrst,  Reg.  y* 
Broun,  Kennedy  y 
Brown,  Howard  y  * 
■     ,  Howarth  v 
— — -,  Matters  y 

,  Ornamental  Woodwork  Co.  ▼ 

Biyan,  Ashpitel  y 

Bnckland,  Gibbins  y 

Buckley,  Tadhunter  v 

Budd,  Gibbon  y 

Bnmstead,  Sheen  y 

Burbidge,  Cox  y 

Burchell,  Dodd  y 

Burgess,  Elizabeth,  Reg.  t 

Burgess,  William,  Reg.  y 

Bumard,  Spicer  y 

Bumeas,  Behn  y 

Burton,  Pender  y 

CaleutU  and  Burmah  Kayigation  Co., 

De  Mattoa  y 
Caldwell,  Taylor  y 
Calyert,  Corderoy  y 


Jf AMES  OP  GASES— COMMON  LAW. 


London  and  North  Wastarn  RAilm^  G«. « 

The,  BiUMiidtle,  URt^n 
f  Brown,  In  Bi^  r 

,  Croft  T 

,  Hales  T 

,  North  T 

London,  Brighton,  and  Se«lh  ComI  BmI- 

way  Co.,  Dimdale  v 
^  Loekatone  v 
Lon.  Chat,  and  Dov.  Bail.  Co^  Kaapp  t 
Lon.  Gen.  OBmibiu  Co.  Lim.,  Limpna  y 
Lon.  and  Lane.  Fire  Aaeor.  Co.,  Gonn  t 
Lon.  and  Yrkshr.  Rail.  Co.,  8toek^e  ▼ 
Lord  Major,  &o.,  of  London,  Th«,  Cos  t 
Loxdale,  Prowsc  v 
Lucas,  Leake  t 
Land,  Hall  y 
LuptOD,  Bouillon,  et  oie 
KoAthflj,  Reg.  y 
McKenzie,  Adams  y 
HcRionon,  Moitland  y 
McLean,  Attomey-Qeneral  y 

1  Reg.  ▼ 

Maerea,  Youag  y 

Manchester  OTerseen^Salibrd  Overseen  y 

—  and  London  Life  Assnmnot  Asso- 
eiation,  Fowkes  y 

Hare,  Geerey 
Marriott,  FlecAay 
Marshall,  Shipley  y 
— ,  Morton  y 

,  DeBtoay 

Martin,  Andrews  y 

,  Bosh  y 

Many,  Beg.  y 
Matthews,  Gay  y 

,Loeky 

Manghan,  Earle  y 
Maxwell,  R^.  y 
Meany  JReg.  y 
Meek,  Page  v 
Menzies,  Betts  y 

Mersey  Dock  &  Harbour  Bd.,  Campb^  y 
Merison,  Field  y 

Metropolitan  Railway  Cos  Horireekf, 
In  re '7 

—  Board  of  Worita,  Reg.  y 

Railway  Co.,  Senior  y 

Millard,  Dean  y 

Miller,  Speckman  y 

Millers,  Chambers  y 

Mirehonse,  J.,  Reg.  y 

Mitchell,  Sftndiey  y 

Mitohesen,  Cousens  t 

Moore,  Royal  Exchange  ImoFanoe  Co.  y 

Morriah,  Reg.  y. 

Mower,  Hajrward  v 

Motley,  Andrew  y 

Myott,  Reg.y 

Newohnrch  Parish,  Rog.  y 

Newman,Taylor  v 

Newport  Bd.of  Blth.,KewportDockCo.  v 

New  Riyer  Co.,  Stc^pgles  v 

Nicholls,  Ingelbach  v 

Nicholson,  Constable  y 

Nicholson,  Kynaston  y 

Noble.  Sully  V 

Morris,  MoFarlane  y 

Nor.  Brit.  Australasian  Co.  Lm.,  Swaa  y 

North  Eastern  Railway  Oo«,  Qxkde  y 

North  Eastern  Railway  Cou,  Rams^  y. 

Norton,  Brightly  v 

Norwood.  Donn  y 

Norwood,  Dresser  y 

Olding,  Walker  y 

Oram,  Hoyle  y 

Pizey,  Owens  v 

Paddington  Parish,  Willeaden  Plirbh  y 

Parkhouse,  Chanoon  y 

Palmer,  Hyde  y 

Parrott,  Cbowne  y 

Parsons,  Budge  y 

Payne.  Frederick's  y 

— ,  Sbephard 


Peak,  Reg.  y 

Pearco,  Reg.  y 

,  Walker  y 

Pearson,  Reg.  y 

^  Watson  y 

Peel,  Reg.  v 

Penson,  Griffiths  y 

Perkins,  Flynn  y 

Persigny,  Glorer  t 

Poynter  Thomas,  Reg.  y 

Prale,  In  re  y 

Preston,  Pearce  y 

Preston  Corporation,  Pedder  y 

Preston  Inhabitants,  Reg.  y 

Priest,  Rippen  v 

Pugh,  Hemming  v 

Pullen  and  Hubble,  Gray  et  Ux  y 

Purscll,  Peacock  y 

Queen,  Tlie,  Dixon  v 

Queen,  The,  Tobin  v 

Randall,  King  y 

Ray.  Iloldway  y 

Read,  Green  y 

Read,  Freeman  y 

Reed,  Flight  y 

Regents  OfiDal  Co.,  Wethftriy  y 

Rew,  Stoate  y 

Reynell,  Tumell  y 

Reynolds,  BuckmMter  y 

Rigby»  Birkenhead  Conmiis^  Anderton  y 

Rigby,  Anderton  y 

Rich,  Chartered  Ba&k  of  Lidia«  AnstraliB, 

and  China  y 
Biehmond,  Jiistio«,  R^  V 
Roberts,  Clay  y 
Roberts  and  Jostices  of  Simrty  and  R. 

May,  Beg  ▼ 
Roberts,  Roberts  y 
Roeback,  Yoong  y 
Round,  Ouster  y 
Royal  Mail  SteMi  Packet  Co,  Thames 

Iron  Works  and  Shipping  Co.  y 
Rossell,  Holland  y 
Russell,  Watson  y 
Roxton,  Reg  y 

Ryde  Commissioners,  Hartnell  y 
Ryde  Commis.,  Isle  of  Wiglit^  Feiry  y 
Sa  da  Bandeira,  Visooaat,  Ruasell  v 
Sandert,  ComeWl  y 
Sanders,  Gt.  Indian  Peninsmkr  Rail.  Co.,  y 
Sanderson,  Webb  y 
Sanll,  Bellamy  ▼ 
Scarsbrook,  Edwards  y 
Soriveu  Tenteri^ate  Oveieeen,  Faweett  y 
Schuster,  Meggett  v 
Scott,  Reg  y 

SeoreUry  of  State  f>r  India,  Westwood  y 
Seoretary-at-War,  Waid  y 
Seneschal,  Herman  y 
Senteence,  Hewley  t 
Serjant,  Frean  v 
Sewell,  Tregells  v 
Serastopulo,  Stern  t 

Seymour,  Ld.,  Sjott  y  ] 

Sharpley,  Bernard  and  Aaron  y 
Shaw,  Roberts  y 
Sheffield  Gas  light  Co.,  Reg.  y 
Shelden,  Htrat  y 
Sherwood,  Cook  y 
Shipham  parish,  Sonenet  Ckirk  of  the 

Peace  v 
Shirley,  Thomas  y 
Simpson,  Garbutt  y 
Smith,  Allen  y 

,  Forbes  v 

y  Lanyon  v 

Smith,  A.,  Smith,  George  y 

Snake,  Reg.  t 

South  Eastern  Railway  Go.,  Waller  y 

S.  Y.  and  RiTcr  Dun  Nay.  Co.,  Biacka  y 

St.  Alkmnnds,  Derby,  Reg.  y 

St.  Botolph  without,  Bishi^gate  Chorefar- 

wardens,     Rochester      &•     ^ieb^los 

Churchwardens  y 


Sc  Cleosents  Danei^  'Btg,  Y 

St.  Greorge,  Hanoyer  dii«Mifa^  labttbitMiti. 

Reg.y 
St.  Paneras  Parish,  Chmt^Krwdeiui  of« 

Reg.  North  London  RaHw«y  Co.  ▼ 
St  Pauls,  Shadwell,  London  Dock  Co.  y 
Sik>a,  Russian  Steam  NenwgOtion  Co.  y 
Sparke,  Cockrill  y 
Spencer,  Pearson  y 
Spiyey,  Newport  y 
Spooner,  Sweeney  y 
Spotttiswood,  Campbell  y 
Springhead,  Freeman  y 
Stainsby,  Betteley  y 
Stanford,  Markham  y 
Steele,  White  y 
Stephens,  Saboy  y 
Stem,  Leverson  and  Lane  y 
Sterne,  Robertson  y 
StoTenson,  Hales  y 
Steward,  Wilson  y 

Strand  Union,  Retford  East  Union  y 
Stimpson,  Reg.  y 
Stokes,  Smith  y 

Stockton  and  DilngtD.  Bail.  Co.,  Reg.  y 
Stoy,  National  Assursnee  AiBociation  y 
Stretfield  and  Dixon,  J  J.,  and  Bmyatoa; 

In  re  of  a  chnroh-rmla  of  St.  MatCbow 

Bethnal  Green,  R^g.  y 
Stupples,  Kelsey  ▼ 
Surrey,  Justices  of,  and  R.  Mi^,  Coinber- 

well,  St.  Giles,  Churchwardeas,  y 
Snrrey,  Justices  of,  and  R.  May,  Reg.  y 
Sutton,  Ridley  y 
Swainson,  Bains  y 
Tattersall,  Falden  y 
Taylor,  Hargraye  y 
Taylor,  Festing  v 
Telt,  Dolman  y 
Thirst,  Bhdce  y 
Thomas,  Wright  y 
Thomas,  Reg.  y 
Thompson,  Casletlain  y 

,  George,  Reg.  v 
— ,  Hamilton,  R^.  v 
Thorpe,  Thorpe  y 
Timms  and  Stanton,  Smith  y 
Todd,  Lawrence  y 
Timbleton,  Reg.  y 
Tomlinson,  Trickett  y 
Tooroer,  Great  Wsiteni  BaiKmy  Co.  v 
Treyer,  Seagewick  y 

^,  Trotter  y 

Tucker,  Bristol  and  Exeter  iUit  Co    y 
Tupper,  Hill  y 

Turnham,  Metropolitan  Rallwiiy  Oo.  ▼;. 
Turner,  Brown  y 

,  Teather  y 

Tylor,  Booldlng  y 

Ulswater  Steam  Nav.  Co.,  Mftt«Ml  y 

Universal  Marine  Ins.  Co.,  teMesy 

Yansandaii,  Dawson  y 

Varifliy,  Bxoadbeot  y 

VttiixbaU  Bridge  Co.,  LaiAMh  Vestry  ^ 

Venn,  General  FnrniBhiiig  Co.  y 

Victoria  Station  and  Pimlioo  IfUll^fty 

Co.,  Read  y 
Vine,  Leath  y 
VyM,  Batterbary  y 
Wagataffe,  Tamar  KafigMion  y 
Walker,  Trotter  y 
Wallington,  Willeay 
Wahih,  Tremitaer  y 
Walter,  Ogden,  Reg.  y 
Wandsworth  Distriot  Board  of  Workv 

Coopery 
Warbnrton,  Hopper  y 
Ward,  Schroedtr  y 
Wardley,  Mayhow  y 
Wartou,  Reg.  v 
— ,  Saunders  v 
Watkins,  Roberts  y 
Watts,  Cross  ▼ 
Webber,  Ridgeway  t 
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NAMES  OF  CASES— PROBATE. 


THE  PRECEDING  CASES  ARRANGED  IN  THE  ALPHABETICAL  ORDER  OP  THE 

DEFENDANTS'  NAMES. 


A^Beokett,  BuUen  r 

Abraham,  Abraham  t 

Andr^,  Tatham  t 

Angus,  Bnchaoan  r 

Bnddi  Gt  Western  Railway  of  Canada  t 

Brierley,  Fisher  t 

Byrnes,  Styles  y 

— .  WilUams  T 

Cape  Town«  Bishop  of,  Long  v 

Cockerell,  WaU  v 

Colls,  Clarke  ▼ 

Dixon,  Crossley  v 

Kdiubargh,  Commissioners  of  Supply  for, 

AdTOcate-General  v 
Fawcett,  Gt  Western  Rail,  of  Canada  t 


Galbraith,  Whitehead  v 

Gibb,  Beacon  Life  and  Fire  Insnr.  Co.  t 

Grice,  Cosnahan  v 

Hamilton,  Ralston  v 

Holtby,  Atkinson  r 

India,  Secretary  of  State  for,  Walsh  ▼ 

Lallah,  Sam  v 

Lavallee,  Trigge  v 

Leask,  Pole  r 

Uoyd,  Massy  r 

Loi^,  Moorhouse  v 

Macalister,  Gemmill  y 

Mc'Dowell,  Eyre  y 

Marshall,  Uolroyd  y 

Menzies,  Betts  y 


Moore,  Cowin  y 

New  Zealand,  the  Judges  of.  Bunny  v 

North  British  Railway  Co.,  Wanchopo  y 

North  Eastern  Railway  Co.,  Elliot  ▼ 

North  Staffordshire  Railway  Co.,  Peek  y 

Phillips,  Duchess  di  Sora  y 

Ranee  Sumomayee,  Adyocate  Greneral  of 

Bengal  y 
Robertson,  Young  y 
Sachez  de  Pina,  Tudury  y 
Saddler's  Co.,  Wardens  of,  Reg.  r 
Thompson,  Cullen  y 
Trotman,  Daniel  y 
Waachope,  North  British  Railway  Co.  y 


IV.-PROBATE. 


Name  of  Case. 


Page  in 

W.  R. 

1863-68. 


ADnutt,  In  the  goods  of    .  • 

Bailey,  In  the  i^oda  of  • 

Ballinghall,  William,  In  the  goods  of 
Bamud  y  Burroughs  and  Wife  » 

Bewsher  y  Williams,  Ball,  and  Others 
Bianchi,  In  the  goods  of 
Burgess,  Maria,  In  the  goods  of       • 
Carmichael,  In  the  goods  of     • 
Christmas  y  Christmas  and  Whinyates 
Cook  and  Another  y  Lambert  and  Others 

Collins,    Barnard,  In  the  goods  of  (de- 
oeased);  Diyenny  y  Corcoran  and  Ors 
Corooran,  In  the  goods  of 

Crispen  y  Doglioni  •  • 

Critchell  y  Critchell . 
Cunliffe  y  Onnerod  •  • 

Dayis  t  Dayis  •  » 

Day  y  Thompson  .  , 

De  la  Farqne,  In  the  goods  of  . 
Diyenny  y  Corcoran  «  . 

Dundas,  In  the  goods  of  « 

Dutton,  In  the  goods  of   .  . 

Eeles,  Thomas,  In  the  goods  of 
Fittook,  In  the  goods  of    . 
Forest,  In  the  goods  of  . 

Fozwell  y  Poole  and  Wife 
Fozard,  Amelia,  In  Uie  goods  of 
Grayes  y  Price  •  •  • 

George  III.,  In  the  goods  of     • 
Glen  y  Burgess  and  Goyer  , 

Graham.  H.>  In  the  goods  of  • 
Hagger,  In  the  goods  of 
Hammondt  W.,  In  the  goods  of        » 
Hareno  y  Dawson    •  • 

Hargreayes  and  Others  y  Wood  and  Others 
Hawarden  y  Dunlop 
Hutcheson,  Wm.,  In  the  goods  of    • 
Hoskins,  In  the  goods  of  • 

Ink  son  y  Jeeres  and  Others 


591 
241 
541 
240 
687 
462 
371 
401 


154 
241 

55,500 
853 
401 
258 


154 

1063 
31 


32 

809 
190 
463 
638 
540 
639 

31 

772 

350 
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in 
Probate 
Digest. 


4 

7 
12 

4 
10 

1 


References  to  C<mtemponui60ii8  Beporti, 


3 
11 

4,6,7 

4 
9 
7 
4 

3 
2 

8 
12 

12 

5 

6 

9 

9 
12 
10 

6 
12 
11 

3 

4 

10 


9  Jur.  N.  S»  755;  8  L.  T.  N.  S.  701 

2  8w.  &Tr.  156;  31  L.  J.  P.  &  M.  178 
32  L.  J.  P.  &  M.  138 

3  Sw. &  Tr.  62;  8  L  T.  N.  S.  290 
3Sw.&Tr.l6;  8L.T.  N.&171 
32L.J.P.&M.  158;  9  Jur.N.S.55S 
32L.J.P.&M.70 

3  Sw.&Tr.81;  32  L.  J.  P.&M.  73;  9  Jur.N.S.  283;  7  L.T.N.S.  801 
3  Sw.  &  Tr.  46;  32  L.  J.  P.  &  M.  93;  9  Jur.  N.  S.  258;  8  L  T.  N.  S. 
211 

32L.J.P.&M.26 


} 


3  Sw.&Tr.  44,  &96;  32  L.  J.  P.  &  M.  109,  &  159;  9  Jur.  X 
653;8LT.N.S.91,&518 
3Sw.&Tr.41;  32L.  J.P.&M.108 

3  Sw.&Tr.37;  32L.J.P.&M.  68; 9  Jur.  N.S.210;  8L.  T.N.  S. 
31LJ.P.&M.216 
9  Jur.  N.  S.  755|  8  L.  T.  N.  S.  701 
2  Sw.&  Rr.  631;  31  L  J.  P.  &  ML  199;  7  L.  T.  N.  S.  194 
32LJ.  P.&M.26 
32 L.  J.  P.  & M.  165;  9  Jur.  N.  8. 360 
Sw.  &  Tr.  66;  32  L.  J.  P.  &M.  137;  8  L.  T.  N.  S.  609 

2  S w.  &  Tr.  600 ;  32  L.  J.  P.  &  M.  4 ;  7  L  T.  N.  S.  338 
32LJ.  P.&M.l57;9Jur.N.S.31l 
31L.J.P.&M.200 
3Sw.&Tr.5;32L.J.P.&M.8;7L.T.N.8.757 

9  Jur. N.  8.  756;  32  L.  J.  P.  &M.  160;  8L  T.  N.  8.  702 
3Sw.&Tr.  71;  32L.J.P.&M.  113;8L.XN.S.610 
32 L.  J.  P. &M.  15;  8  Jur.N.  S.  1134 

3  Sw.  &Tr.43;  32 L.  J.  P.&M.  158;  8L.T.N.  S.  174 
3  Sw.  &Tr.69;  32L.  J.  P.&M.  113;  8L.  T.N.  S.  610 

3  8w.  &Tr.  65;  32  L.J.P.  &  M.  96;  9  Jur.  N.S.  386;  8  L.T.N.S. 

3  Sw.  Be  Tr.  90;  9  Jur.  N.  8.  581;  8  L.  T.  N.  a  516 

3  Sw.  &  Tr.  50;  32  L.  J.  P.  &  ML  94 

2  Sw.  &  Tr.  602;  32  L.  J.  P.  &  M.  8;  7  L.  T.  N.  S.  338 

2  Sw.  &Tr. 614;  31L  J.  P.& W.  180 
32  L.  J.  P.  &  M.  167 

S2L.  J.P.&M.158 

3  Sw.  SlTt.  39;  32  I^  J.  P.  &M.  69;  9'L.  T.  N.  S,  173 


173 


<i 


NAMES  OF  CASES-^PROBATE. 


XXXIU 


[Nme  of  Cue. 


I«ucb  T  Wh&Iej  and  Others .  » 

Jenkjni  t  Gaiaford  and  Thring       • 
— ^,  J^  lo  the  goods  of 
ictui,  In  the  goods  of 

,  In  the  goods  of     . 

Keawortbj  t  Kcnworthy  and  Watson    • 
King,  'William,  In  the  goods  of       • 
Ria^emaim,  In  the'goods  of     . 
Un^awDC,  Marqnis,  In  the  goods  of 
ManljTjIntliegoodsof 

HirdBDiB  T  Brooks 

I'vtin  George,  In  the  goods  of        • 

Maihiig,  In  the  goods  of  • 

He  DoDil<i,  la  the  goods  of 

MitcWl  tnd  Others  v  Gard  and  Others   . 

MorgtB  Jiaea,  In  the  goods  of        • 
Mortoo  T  Thorp       •  •  . 

}fuh  T  TcUolj  .  • 

X<msT  Allen  •  , 

(rBHo,  In  the  goods  of 
')Mhl€rk»y,  Id  the  goods  of    . 
(>vm  T  WiQiams  .  • 

POt  b  the  poods  of 
EiSeoel  Emilj,  In  the  goods  of 
l^iiiKewsj  T  Alnngton  and  Another 

T  Abington  and  Another  . 

Sipjwt,  Id  the  g<x)ds  of 
£7^,  Iq  the  goods  of 
^satk,  Ib  the  goods  of 
>>mrt,  Id  the  goods  of  • 

KaiUtrt,  In  the  goods  of 
^xaflnU  ?  Clements 

^c  Strwibcnzee  and  Wife  v  Sir.  C.  M. 
L  Moock,  Bart 
^eio,  In  the  goods  of      . 
''yekoff,  In  the  goods  of  • 

^oihitoD,  In  the  goods  of 


Piffein 

W.  R. 

1863-63 


Column 

in 
Probate 
Digest. 


549 
854 
501 
191 

350 
171 
218 
749 

/no. 

\549 
191 


9 
6 
6 
3 
7 
10 
7.11 
7 
8 
7 

I  1,9 


808 

6 

957 

2 

773 

9 

749 

11 

— 

11 

541 

4 

32 

0 

4 

— 

8 

808 

5 

— 

3 

549 

5 

10 

9 

500 

10 

— 

5 

7 

— 

3 

540 

6 

— 

5 

153 

4 

109 

8 

— 

8 

218 

2 

"~~ 

9 

References  to  Contemporaneons  Reports. 


3  Sw.  &  Tr.  93 ;  32  L. J.P.  &  M.  122 ;  9  Jur.  N.S.630;  8  L.T.N.  S .  5 1 7 
32  L.  J.  P.  &  M.  71,  9  Jur.  N.  S.  311 
3Sw.&Tr.28;  32  L.  J.  P.  &  M.  26 ;  8  L.  T.  N.  S.  90 

31  L.  J.  P.  &  M.  199 

3Sw.&Tr.  64;  32  L.  J.  P.  &  M.  107 ;  8L.T.N.S.470 
2Sw.&Tr.621;  32  L.  J.  P.  &M.  14;  7  L.  T.  N.  S.  394 
3Sw.&Tr.l8;  32L.J.P.&M.16;  8L.T.N.S.172 
32L.J.P.&M,  121 
3  Sw.&Tr.  56;  31  L.  J.  P.  &  M.  198;  8  Jur.  N.  S.  493 

3  Sw.  &Tr.  32;  32  L.  J.  P.  &  M.  25,  95;  8  L.  T.  N.  S.  89 

3  Sw.  &  Tr.  1;  32  L.  J.  P.  &  M.  5;  8  Jur.  N.  S.  1134;  7  L.  T.X.  S. 

756 
3  Sw.  &  Tr.  100;  32  L.  J.  P.  &  M.  115i  9  Jur.  N.  S.  630;8  L.  T.  X.  S. 

471 
32L.  J.P.&M.  132 
3  Sw.  &  Tr.  75;  32  L.  J.  P.  &  M.  129;  9  Jur.  N.  S.  673;  8  L,  T.  N.  S 

438 
32L.  J.P.&M.  139 

32  L.  J.  P.  M.  &  A.  174;  9  Jur.  N.  S.  728 
3  S  w.  &  Tr.  59 ;  8  L.  T.  N.  S.  290 

2  Sw.  &  Tr.601;  32  L.  J.  P.  &M.  3;7  L.  T.  N.  S.  338 
2  Sw.  &Tr.  604; 31  L.  J.  P.  &  M.  194;  7  L.  T.  N.  S.  249 
32  L.  J.  P.  &  M.  140 
32  L.  J.P.&M.  159 

2  Sw.  &  Tr.  628;  7  L.  T.  N.  S.  19^   ^ 

3  Sw.&  Tr.  49;9  Jur.  N.  S.  386^L.  T.  N.  S.  211 
32  L.J.P.&M.4,&107:  7  L.T:N.S.756 
3Sw.&Tr.3 

32  L.  J.P.&M.  141 

31  L.  J.P.&M.  215 

2  Sw.  Tr.  371,& 508;  31  L.  J.  P.  & M.  18, &91 ;  7  L.  T.  N.  S.  193 

32  L.  J.P.&M.  94;  9  Jur.N.  S.417 

2  Sw.  &  Tr.  356;  31  L.  J.  P.  &  M.  195 
3Sw.&Tr.353;  32  L.J.  P.  &M.  33;  8L.T.N.S.172 

8  Sw.  &Tr.  6;  32  L.  J.  P.  &  M.  21;  8  Jur.  N.  S.  1159;  7  L.  T.  N.  S. 

723 
82L.J.P.&M.9 

3  Sw.  &  Tr.  20;  9  Jur.  N.  S.  84;  7  L.  T.  N.  S.  565 
32  L.  J.  P.  M.  &  A.171 ;  9  Jur.  N.  S.  728 


THE  PRECEDING  CASES  ABRANTGED  IN  THE  ALPHABETICAL  ORDER  OF  THE 

DEFENDANTS'  NAMES. 


A^aitoo,  Ridgway  T 

&»b,  Mtnhman  T 

Baawghi,  Barnard  T 

Jwpmd  Gorer,  Glen  ▼ 

^ya»  tad  Whinjates,  Christmas  ? 

^•■ti,  Samarall  T 

CaSeWI,  CriicheU  t 
Dna,DteTiiT 


Dawson,  Hareno  ▼ 

Doglioni,  Crispen  t 

Dunlop,  Hawarden  v 

Gaisford  and  Thring,  Jonkjns  y 

Gard,  Mitchell  v 

Eenworthy  and  Watson,  Kenworthy  T 

Jeeves,  Inkson  v 

Lambert,  Cook  v. 

Monck,  SirC.  M.  L.,yan  Straabenzee,T 


Ormerod,  Conliffe  r 

Price,  Graves  v 

Poole  and  Wife,  Foxwell  y 

Thompson,  Daj  r 

Thorp,  Morton  v 

Whalej,  Isaacks  t 

Williams,  Ball  and  Others,  Bewsher  v 

Wood,  Hargreaves  t 

Yelleby,  Nash  r 


NAMES  OF  CASES^DIVORCE,  &c. 


v.-r>rvoitcifl  -a^nd  ata-Thimoni-ax,. 


KttBeof  Cue. 


Ambler  y  Ampler  mA  H(>ghton 

B falsely  m^M  C v  C- 

Boker  y  Baker 


Benvan  v  Beayan 

Bremner  ▼  Bracmier  and  BrtU 
Brown  y  Brown  and  Simpson 
Baaytrd  v  Buitycrd 
Burrell  y  Burrell 

Cartledge  y  Cartledgo 
Cotton  y  Cotton  and  Kennis 
Chichester  t  Mure  (Wisely  called  Chi- 
chester 


Cooke  y  Cooke         •  • 

Countess  of  Limerick,  The,  y  The  Eatl 

ofldmerick 
Crampton  y  Crubpton  and  Armstrong 
Dart  y  Dart 

Dayies  y  Dayies  and  Hnghes  • 

Dickens  y  Dickens    .  • 

Elsley  y  Elsley  and  Otiiers  * 

Fitzgerald  y  Fitzgerald  ^ 

Forman  y  Forman  and  Davies         • 
Foster  y  Foster 
— —  y  Foster  and  Berridge  , 

Gipps  y  Gipps  and  Hume        • 
Qlennic  y  Glenaie  and  Bowles        ^ 

Goldney  v  Goldney  . 
Gough  y  Googh  and  Baynton 
Qreenwood  y  Greenwood         • 
Grice  y  Grice  and  Penfold 
Hall  y  HaU 

Hare  y  Hare  . 

Harmar  y  Harmar    .  , 

Hayiland  y  Hayiland        .  . 

Hawke  V  Hawke  and  Wegjj     . 
Higgs  y  Iliggs  and  Hopkinn 
Hunt  y  Hunt 


111 

MS 
155 

667 

080 

750 

686v 
990 
589, 
957 

068 

551 
402 


95 
401 


40C, 
106d 
»6 


11 


Jago  y  Jago  and  Graham 

Kelly  V  Kelly  . 

Lodmore  v  Ladmore 

Lawrence  v  Lawrence 

Leader  v  Leafier 

Lodge  V  Lodge  and  Smyth 

Love  y  Love 

Maccanny  Maccann 

Massoy  v  Massey 

Nicholson  y  Nicholson 

Parr  v  Parr  and  White     . 

Pollack  V  Pollack,  Dtmi  and  Mccnanara . 

Potts  V  Potts  and  Lord  Battnaa     . 

Reeves  y  Reeves 

Renss  v  Reass  and  Appfegntth         • 

Rich  y  Bull 

Ryberg  y  Ryberg  and  8akh 

Scott  V  Scott 

Smith  y  Smith  . 

'  and  Godwin 

and  Tremeaux 

Spodding  v  Spedding  and  Lander    . 

Spering  v  Spering     . 

Spilsbury  y  Spilsbnry 

^^Si  flsly.cUd.  Edgccumbe  v  Edgecumbe 

Stoate  V  Stoate  .  • 

Stone  y  Stone  and  Appleton    . 

and  Brownrigg     ,  , 

Stnart  y  Stuart 


810 

750 
(  373 
(550 

154 

86, 192 
551 

tkMJt 


112 

686 
257 
85 
192 
111 


502 


989 
257 

810 


809 


463 


f 


14 
IT 
IS 
2ft 


13 
14 

20 

17 

16 

20 

17, 

18 

IS 


16 
IS 
16 
2i 
18 
SI 

14 
21 
16, 1« 

14,10 

18 
21 

IS 
21 

18 
20 
13 


} 


13 

21 
18 
21 


14,19 
Ift 

22 
21 

20 
14 
16 
20 
17 
13,18 

li 

fiO 
20,21 
16 
22 
20 
18 
12 
15 
21 
18 
17 
21 
19 
20 
19 


Beteiqacei  to  Contemporsnooos  Reporta. 


S2  L,  J.  P.  &  M.  6 ;  7  L.  T.  N.  a  839 

82  U  J.  P.  «e  M.  136 

S2t^J.  P.&M.145 

2  Sw. fc  Tr.  632 ;  32  L.  f.  P.  &  M.  36;  8  Jur.  N.  S.  1110;  V  L.  T.  K.  S. 

436 
82  L.  J.  P.  &  M.  119 ;  8  L.  T.  X.  S.  611 
32  L.  J.  P.  &  M.  144 
82  U  J.  P.  M.  ft  A.  176 
32LJ.P.IcM.  136 
32UJ.P.&M.12,81 

32  L.  J.  P.  Sc  M.  126;  9  Jar.  N.  S.  552;  8  L.  T.  N.  S,  334 
32  L.  J.  P.  ft  M.  31,  133 

32  U  J.  P.  ft  M.  120, 146;  9  Jur.  N.  S.  779;  8  L.  T.  N.  S.  676 

(88w.&  Tr.  126;82L.  J.  P.  ft  M.8l,lM;  9  JuT.  N.  ft  80t,  SM: 
\     8L.T.K.S.26,644 


8«L.J.P.ftM.142 

82  L.  J.  P.  ft  M.  125;  9  Jur.  N.  S.  474 

82  L.  J.  P.  ft  M.  Ill,  152;  8  L.  T.  N.  S.  703 

2  Sw.  ft  Tr.  646;  31  L.  J.  P.ft  M.  183;  7  L.  T.N.8. 8W 
82  U  J.  P.  ft  M.  145 

82LwJ.P.&M.l2 

32  L;  J.  P.  ft  M.  80 

32  Lt  J.  P.  ft  H.  138, 184 

8  Sw.  ft  Tr.  144, 151, 158;  31  L.  J.  P.  ft  M.  18»;  •  L.  T.  N.  a  147 

148  150 
3  Sw!  ft  Tr.  116 ;  82  L.  J.  P.  ft  M.  78 ;  9  Jur. ».  S.  MS)  ^  lU  T.  N.  S- 

861 
8  Sw.  ft  TV.  109 ;  32  L.  J.  P.  ft  M.  17 ;  8  Jur.  N.  S.  11 58  r  7  L.  T.  N.  S. 

696 
32  U  J.  P.ft  M.  13 
82  L.  J.  P.  ft  M.  128 
82L.J.P.ftM.136 
82  L.  J.  P.  ft  M.  134 
32L.  J.  P.ftM.117 
32  L.  J.  P.  ft  M.  7;  8  L.  T.  N.  S.  703 
32  L  J.  P.  M.ft  A.  118;  8  L.  T.  N.  S. 291 

3  Sw.ft  Tr.  114 ;  32 L.  J.  P.  ft  M.  66, 67, 144;  7  L.  T.  N.  S.  757 

32L.J.  P.&M.  132 
32  L.  J.  P.  ft  M.  64 
32L.  J.P.&M.  168 
3  Sw.  ft  Tr.  103;  32  L.  J.  P.ft  M.  10,48,49;  8  Jnr.  N.  S.  1081 ;  7 
L  T.  N.  S.  645 


} 


i 


32  L.  J.  P.  ft  M.  157 

2  Sw.  ft  Tr.  575 ;  82  L.  J.  P.  ft  M.  124 ;  8  Jur.  K.  S  972 
32  L.  J.  P.&M.  136 

32  L.  J.  P  ft  M.  93 
32  L.  J.P.&M.  134 

3  Sw.ft  Tr.  142;  32  L.  J.  P.  &  M.  29;  8  L.T.N.  S.  175 
32  L  J.  P.&M.  141 

32L  J. P.&M.  127, 135 

32L.  J,  P.&M.90 

32  L.  J.  P.  ft  M.  28;  8  Jur.  N.  S.  1230;  7  L.  T.  N.  S.  395 

88  L.  J.  P.  ft  M.  32 

3  Sw.  ft  Tr.  139 ;  »  L.  T.  N.  S.  174 

82  U  J.  P.ft  M.  168 

32L.J.  P.ftM.  77 

32LJ.P.ftM.12l 

82  L.  J.  P.&M.  40 

32  L.  J.  P.  ft  M.  145 

32LJ.  P.&M.146 

32LJ.  P.&M.91 

32  L  J.  P.  ft  M.  31 

32  L.  J.  P.  ft  M.  116 

32  L.  J.  P.  &  M.  126 

32  L.  J.  P.  &  M.  153;  9  Jur.  N.  S.  69S;  8  L.  T.  X.  -.  643 

32L.  J.P.&  M.120 

32  L.  J.  P.  &  M.  117 

3  Sw.  &Tr.ll3;  32  L  J.  P.  &  M.  7;  7  L.  T.  N.  ^.  757 

32  L.  J.  P.  ft  M.  110 :  8  L.  T.  N.  S.  703 


NAMES.  OF  GAS£6-^ADMISALTY. 


Nftme  of  Caar. 

Ftegein 
W-R. 

CoLln 
DiTorce^ 

Rdbrenoet  to  OoDtemponiMons  Baforts. 

196M9 

Oi«6Sft. 

SvlMMi  idMroUL  Oroomie  T  Croomia 

21 

32L.J.P.^M.125 

Sattoa  T  SottoQ  and  Peacock  . 

_ 

21 

32L.J.P.  &M.156 

TiylorvTi^lor 

— . 

21 

32 L.  J  P.&M.126 

Tboopioo  ▼  Thompfon  and  Bams 

193 

22 

2  8w.  &  Tr. 652;  31L.  J.  P.  &  M.  213;  32  L.  J.  P.  &  M.  39;  9  Jur.  K. 

s.26;rL.T.  N.aato 

andStarmfeUs      .               ^ 

.i— 

15 

31I..J.P.&M.213 

Tuthm  T  TnthiU     . 

-~ 

16 

31L.J.P.&M.2U 

WiIlaceT  Wallace                         ^ 

80 

15 

a2L.J.P.&M.84 

112 

U 

32 L.  J.  P.&M.  47;  9  Jqr.  N.S.  134;  8  L.  T.  N.  S.  1002 

WirdTWud  .              ,               , 

— . 

22 

32L.J.P.&M.120 

Webb  T  Webb 

112 

19 

32L.J.P.&M.63 

WebKs  T  Webster  and  lifitford 

86 

20 

3  Sv.  &Tr.  106;  37  L.  J.  P.  &M.  184;  32  L.  J.  P.  4  M.  29;  9  Jnr.  N. 
S.  182;7L.T.N.S.646 

Wiadhsin  t  Windbam  and  GiagUni 

-* 

15 

32  L.  J.P.  &  M.89;  9  Jnr.  N.  S.82 

Witt  T  Witt  and  Klindworth 

154 

16 

3  Sw.  &  Tr.  143;  8  L.  T.  N.  S.  175 

VI-Ar>MIRii.LTY. 


Nnaedr  Ca^^ 


.indrew  Wilson,  The 

AUtnticTbe    . 

<1iieft*in,The 

Cl«»Tboine8en,The  .    . 

I>»nog,Tbe 

i>iaM,  The 

i>«i  KrsDcisco,  The 

Edipie,  The 

Kill  A.  Clarke,  now  The  Golden 

f  ntfs,  The      . 

f«eld«i,Tbe 

norencc  Nigbtingalo,  The 

'Jleoborn,  The 

^buTgh,  The 

fadia,  The 

•'MtJtt,The     .  • 

*»J«».Th« 

LaeoiUi^The     . 

LoM^Tbc 

Miris  Du  Donas,  The 
^i«bt  Wstch,  The 
P«ri,The         .  * 

^  of  the  oiwell,  The'      . 
Robert  Pow,  The 
%il«t,The 
^^The     . 

"^ttooia,  The 
^Clood.The. 
JcaM  Tialden,  The 

^RiDgw.The   . 

^3Baa  and  John,  The    • 


Age 


Bs«(ein 

CoL  in 

W.  R. 

Adml^. 

tMS.63. 

Digen. 

_ 

26 

188 

27 

537 

27 

538 

25 

— 

25 

189 

23 

— 

26 

— 

24 

534 

25 

— 

25 

156 

26 

— 

23 

685 

25 

549 

23 

536 

23 

44 

25 

— 

25 

— 

24 

302 

24 

614 

26 

500 

24 

189 

23 

44 

26 

499 

23 

— 

24 

^ 

25 

189 

27 

_ 

24 

— 

24 

— . 

26 

538 

27 

255 

24 

535 

26 

Bd^ranossto  Oontcmponuieous  Reports. 


32  L.  J.  P.  M.&  A.  104;  9  Jur.N.  S.474;  8L.T.  S.  177 

9  Jur.  N.  S.  183 ;  7  L.  T.  N.  S.  647 

32L.  J. P. & M.  106;  9  Jar. N.S.  388;  8 L. T.N.  S.  120 

32  L.  J.  P.&M.  106;  9  Jor.N.  S.388;  8L.T.  N.  S.  121 

32L.J.P.&M.  164 

32 L.  J.P.&  M.  57;  9  Jur. N.  S.  26;  7  L.  T.  N.  S.  397 

dlL.J.P.&H.2Q5 

31L.J.P&M.201 

9  Jnr.N.  S.312;  8  L.  T.N. S.  119;  8  L.T.N.  ^368 

9  Jar.  N.S.  699 

32L.J.P.M.&A.1 

32  L.  J.  P.  &  M.  161 ;  9  Jur.  N.  S.  445 ;  8  L.  T.  N.  S.  175 
9  Jur.  N.S.  417 

32  L.  J.  P.  M.  &  A.  97 ;  9  Jnr.  N.  S.  235 

7L.T.N.S.164 

32L.  J.P.&M.58;  9  Jur.N.  S.  208;  7  L.  T.N.  S.864 

9  Jur.  N.S.  676 

32L.  J.P.  &M.  163;  7  L.  T.N.  S.838 

32L.J.  P.&M.47;8Jar.N.S.1161;7L.T.N.S.396 

32 L.  J. P.&  M.46;  8  Jur.  N.  S.1230 

7  L.  T.  N.  S,  839 

32L.  J.P.ftM.164 

32 L.  J.  P.  M.  &  A.  105;  9  Jur.  N.  S.  852 

32L  J.P.&  M.  41,  43;  9  Jur.  N.  S.  27;  7  L.  T.  N.  S.440;  8L.  T. 

N.S.  91 
31 L.  J.  P.  &  M.  201 
8L.T.N.S.54 
32  L.  J.  P.  &  M.  61 

32  L.  J.  P.M.  &  A.  97;  9  Jnr.  N.  S.  361;  8  L.  T.  N.  S.  117 
32L.  J.P.  &M.  49;  81  L.  J.  P.  &  M.  206:  9  Jur.  N.  S.  134;  7  L.T. 

N.  S.  725 
32 L.  J.P. M.&A.102;  9  Jur. N.S. 284;  8L.  T.N.  S.  56 


XXXVl 


NAMES  OF  CASES— ECCLESIASTICAL. 


VII.-ECCIi"ESIASTIC.AJ^ 


Name  of  Case. 


BattiBcombe  v  Eve   . 

Bishop  of  Salisbary  t  Williams 

Bnuthwaite  v  Hook 

Fondall  v  Wilsoo 

(jrongh  and  Cartwrigbt  v  Jones 

Graham  and  Others  v  Smart  and  Others 

Gray  and  Kayle  t  Backhoose  . 

Jones  y  Jdf  •  • 

Molysenx  t  Bagshaw  • 


i  Page  in 

Cdl.  in 

'  W.  R. 

Ecdstcl. 

1868^3. 

Digest. 

28 

211 

28 

— . 

28 

217 

28 

107 

28 

— 

29 

27 

^^^ 

30 

687 

30 

Cefierences  to  Contemporaneoiis  Rqwrts. 


9  Jot.  N.  S.  210;  7  L.  T.  N.  S.  69r 

7  L.  T.  N.  S.  472 

9  Jar.  N.  S.  1186;  7  L.T.  N.  S.  25* 

7L.T.N.  S.474 

9  Jur.  N.  S.  82;  7  L. T.  N.  S.  566  * 

9Jur.N.S.387 

9Jur.N.a54;7L.T.N.S.438  ' 

8  L.  T.  N.  S.  399 

9  Jur.  N. S.  553;  8  L.  T.  N.  S.  331 


THE  PRECEDING  CASES  ARRANGED  IN  THE  ALPHABETICAL  ORDER  OP  THE 

DEFENDANTS'  NAMES. 


Backhouse,  Gray  and  Kayle  t 
Bagshaw,  Molyneux  v 
£ve,  Battiscombe  t 


Hook,  Braithwaite  v 

Jelf,  Jones  v 

Jones,  Gongh  and  Cartwrigbt  ▼ 


Smart,  Graham  t 

Williams,  Bishop  of  Salisbiuy  v 

Wilson,  Fcndall  T 
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BOTAL  EZCHAHGE  iHfitJSANOS  CO.  V.  MOOSB  AND  AnOTHSB. 


OoMMOH  Law. 


CoMH(»r  Law. 


not  Mrre  the  Boreties  oat  of  Rngland  wiih  piocefls  in  » 
Boii  on  the  bond.  But  the  reason  for  the  role  had  now 
oeaatd,  as  hj  the  Common  Law  Ptooedme  Act^  1854,  a 
pecson  maj  be  aenred  with  prooeBS  from  a  oonrt  of  oommon 
law,  out  of  England.  KoieoTer,aBnnder  tida  wiUoneof 
the  ezecnton  took  a  moiefy  of  the  pgoperty  in  hia  own 
ligbt,  and  the  oth^  the  lemaining  moietj  jwre  mariti, 
there  was  no  object  in  haring  suetieB  to  proteot  them 
againattheactaof  their  own  attotnaya.  The  only  persona 
whoae  interests  it  ooold  be  saidthej  were  required  to  pro- 
tect were  the  creditors  (if  anj),  and  ^ej  woald  haye  a 
remedy  against  the  ezecntors,  their  attorneys,  and  the 
sureties  for  any  devastavit.  By  the  81st  section  of  the 
Probate  Act  the  €k>urt  can  dispense  with  sureties  alto- 
gether, and  this  was  a  proper  case,  he  submitted,  lor  it  to 
exeroise  this  discretion. 

Sir  C.  Cbesswell. — Does  it  appear  that  the  attorneys 
are  tinable  to  procure  sureties  resident  in  England  ? 

Tristram,  Dr, — ^Yes,  they  state  so  in  the  affidayit  filed. 

Sir  C.  Cbesswell. — I  think  there  is  some  force  in  the 
obseryation  that  there  is  not  now  the  same  necessity  for 
requiring  sureties  to  be  resident  within  the  jurisdiction  of 
the  court  as  there  was  formerly.  The  droumstances  of 
this  case  are  peculiar,  and  I  therefore  think  that  the 
sureties  named  may  be  aooepted. 

Motion  granted. 

Proctors,  Ibller  4*  Sons, 


Common  ILato. 

a.B.  April  24. 

BOTAL  BxcHANas  Ihsueancs  COMPAinr  V,  MOOBE 

AND  AnOTHEB. 

Omtract  by  broker — Liability  of  broker  for  his  undiseUmed 

principal* s  framl. 

If  a  broker  scU  stock,  shares,  or  debentures  for  an  un- 
disclosed principal,  and  sign  the  sold  note  as  though  he 
were  the  real  principal  kimseff,  he  is  responsible  for  any 
loss  sustained  by  the  purchaser  through  the  fraud  of  stich 
undisclosed  principal,  although  the  purchaser  may  have 
been  aware  that  he  was  buying  of  one  who  was  dealing  as 
a  broker  onhf. 

Special  case  for  the  opinion  of  this  Court. 

The  following  are  the  material  facts: — ^Messrs.  Cottam, 
Wilson,  and  Allen,  being  joint  trustees  of  a  certain 
marriage  settlement,  became  desirous  of  investing  a 
portion  of  the  trust  property  upon  railway  securities. 
They  accordingly  (January,  1858)  lent  £1,600  to  the 
Eastern  Counties  Bailway  Company,  upon  the  security  of 
two  debentures  of  the  said  company,  dated  the  19th  of 
January,  one  for  £1,000,  and  the  otiier  for  £600.  These 
debentures  were  delivered  to  Allen,  and  were  held  by  him 
on  behalf  of  himseU  and  his  co-trustees,  as  a  part  of  the 
trust  estate.  On  the  14th  of  April,  1858,  the  plaintiff 
through  their  cashier  authorised  Mr.  Sutton,  a  stock  and 
share  broker,  to  purchase  for  them  debentures  to  the 
amount  of  £1,600.  On  the  same  day  Sutton  told  the 
cashier  that  he  had,  in  accoidanoe  with  these  instructions, 
bought  the  required  debentures  of  the  defendants,  Messrs. 
Moore  and  Clarr,  who  are  also  stock  and  share  brokers.  It 
being  the  usage  of  the  Stock  Exchange  that  no  principal 
is  named  on  either  side,  Sutton  was  ignorant  of  the  name 
of  the  person  for  whom  Moore  and  Carr  were  acting,  but 
as  they  were  brokers  and  not  jobbers,  he  knew  that  they 
were  dealing  not  on  their  own  account  but  for  an  un- 
known principal  Th^  were,  in  fact,  acting  as  brokers 
for  Allen.  On  the  15th  of  April,  the  day  of  sale,  the 
following  note  of  it  was  prepazed  and  signed  by  the  de- 
fendants:— 


""  Sold  to  B.  and  T.  Sutton, 

£1,600,  K  C.  By.,  4}  per  cent  deb.,  due  £      s.  d. 

15th  January,  1861,  at  101^  p.  ct  .     .    .  1,618     0  O 
Lit.  15th  January  to  15th  April:  90  days, 

4}perct. 18  14  10 

Stamp    .........  1  15  O 


£1,638     9  10 
(Signed)        K.  W.  Moobb  k  Cabb. 
15th  April,  1858." 

The  plaintifb  paid  the  above  amonnt  to  Sattoa,  who 
paid  it  to  the  defendants,  who,  in  their  tnrm,  paid  it  over  to 
their  principal,  Allen.  Allen,  in  return,  gave  Ida  bvQkeca^ 
the  defendants,  the  debentures,  and  a  deed  purporting  to 
be  a  legal  transfer,  executed  by  Cottam,  Wileon,  mA 
himself,  of  the  lald  debentures.  The  defendants  handed 
the  debentures  and  the  deed  to  Suttcm,  who  gave  them  to 
the  plaintilb.  The  transfer  was  duly  registered  in  the 
books  of  the  Eastern  Counties  Bailway  Company,  and  the 
debentures  were  afterwards  returned  to  the  pjaintiffii, 
who  received  interest  thereon  firom  the  19th  of  Janu- 
aiy,  1858,  if>  the  24th  of  January,  1859.  In  l£acoh  of 
that  year  l^e  deed  of  tnnsfiBr  was  disooveied  to  he  a 
fdrgery.  It  appeared  that  Allen  had  prepated  it  without 
the  knowledge  of  his  oo4ru8teoe,  and  forged  tinir  sIgMi* 
tnres  to  it  But  of  this,  until  the  last-mentloiied  date, 
neither  the  plaintiib,  nor  Sutton,  nor  tfae  deflsndanti  had 
any  knowledge  or  notloe.  KoUiing,  MeBeofer,ooeaiied  at 
the  time  of  ^  traasaotioa  to  cause  Moore  and  Oan  to 
entertain  any  suspicion  of  Allen's  honeity.  In  June,  1860^ 
by  a  decree  of  the  Ocmrt  of  Chancery  nmde  in  a  suit  io- 
stitnted  by  Cottam  and  Wilson  against  the  Bastem  Cova- 
ties  Bailway  Company  and  the  Boyal  lanuanee  Cumpauj 
(the  now  plaintiffs),  the  now  plahttifls  wero  ordeied  to 
deliver  up  the  said  debentures  to  the  trustees,  Cottam  and 
Wilson,  amd  pay  over  to  them  so  mooh  interest  as  they^ 
the  plaintiffB,  had  reeeived.  The  queetioBS  for  the  eplahm 
of  the  Court  were — 1.  Whether,  under  the  above  eiio«ii»* 
stances,  the  defendants  are  liable  to  the  fMmtiflk  3. 
Whether  Suttcm  is  UaUe  to  the  plaintiilis  and  the  difsift- 
dants  liable  over  to  Sutton.  If  the  Court  should  amnmar 
either  of  these  questions  in  the  afirmative,  judgmettt  to 
be  for  the  plaJntiflh.  If  the  Court  should  answer  both  of 
them  in  tlM  negative,  judgment  of  non  ^roi.  to  be  eotsrtd 
for  the  defendimts  witib  costs  of  delence.  The  Cout  to 
have  power  to  draw  infeienoes  of  ^Mt. 

Harckins,  Q,C,,  for  the  platntifEa,  contended  that  the 
defendants,  being  stock-brokers,  were  responsible  to  per- 
sons dealing  with  them  in  the  same  manner  as  though 
they  were  tiie  real  principals.  In  this  case  there  has  been 
a  total  failure  of  consideration.  The  plaintiffs  paid  £  1 ,600 
for  a  legal  transfer  of  certain  debentures,  and  all  that  they 
receivcKl  was  a  forged  transfer.  The  defendants  must 
bear  the  consequent  loss.  They  cannot  shelter  themselves 
by  setting  up  that  they  acted  as  brokers  only,  having 
signed  the  sold  note  in  their  own  names:  Jones  v.  Ryde, 
5  Taunt.  488  j  Westropp  v.  Solomon,  8  C.  B.  345;  Toung  v. 
Cole,  3  Bing.  N.  C.  724;  FuUer  v.  Smithy  B.  &  M.  49| 
Sutton  V.  Tktham,  10  A.  &  E.  27;  Oumey  v.  Womersley, 
4  E.  &  B.  133. 

MUward  (BoviU,  Q.C,  with  him),  te  the  defendants 
argued  that  the  above  oases  were  distinguishable  on  the 
ground  that  none  of  them  applied  to  debentures,  but  only 
to  subject  matters,  which  would  pass  by  delivery.  Again^ 
the  note,  the  language  of  which  is  relied  on,  is  merdy  an 
advice  note,  and  the  defendants'  signature  to  it  wiU  not 
of  itself  bind  them.  The  plaintiffs,  moreover,  have  a 
remedy  against  the  Eastern  Counties  Bailway  Companyi 
who  became  responsible  to  them  by  registeting  the 
transfer:  8  &  9  Vict.  c.  16,  s.  17. 

The  CoxJBT,*  however,  held,  first,  that  no  distinction 
*  CocKBUBN,  C J.,  Cbomftok,  BiiAOKBUBif,  and  MSL- 

LOB,  JJ. 


J 
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OoMifOH  Law.      Shsbbobn  v.  Wblls.— Ik  bb  Bhv.  J.  Hawkins  and  H.  R.  Sbymoub,  Sbq.      Oomx (kk  Law. 


therevpon  elahaadi  douUtf  &am  on  the  gTonad  tliAfe 
Biohacd  Foster,  tb«  devisor,  had  nmes  been  adiaitted. 
The  def^idaat  pMd  the  single  fine  of  MO  but  denied 
his  liabili^  to  the  double  fines, 

The  queetkm  lor  the  opinion  o£  the  Court  win  whether 
the  lord  was  entitled  to  demand  double  fines  on  the  ad- 
mittance of  the  defendant  to  the  tenements  in  question. 
If  the  Court  should  be  of  opinion  that  double  fines  were 
due  a  verdict  was  to  be  entered  for  the  plaintiff  for  £40; 
if  not,  for  the  defendant. 

BreU,  Q.a  (Gfarth  with  him),  lor  the  pkmtiff,  con- 
tended that  I7  8  &  4  WiU.  4,  c.  10,  m.  8,4,  the  def^idant, 
being  devisee  as  well  as  heir,  must  be  oonsidered  to  have 
been  admitted  b j  devise,  and  nol  by  descent.  Supposing 
the  d^enda&t  to  daim  as  devisee,  he  cited  7  WiU.  4  ^ 
1  Yioi  c.  26,  8.  4,  to  prove  that  the  devisor,  Bichard  Fos- 
ter, not  having  been  admitted  nor  having  snnendered  to 
the  use  of  his  will,  the  defendant  oould  not  be  admitted 
except  on  the  payment  of  the  fines  which  would  have  been 
payable  if  Bichturd  Foster  had  been  admitted  and  surren- 
dered to  the  use  of  his  will.  And  supposing  the  defendant  to 
claim  as  heir,  he  cited  Scriven  on  Copyholds,  drd  ed.,  vol. 
1,  p.  405, 4th  ed.  vol.  1  p.  342,  and  Morse  v.  Faulkner,  1  Anst 
11,13,  ^er  cur,,  to  prove  that  the  defendant  could  not  claim 
to  be  admitted  as  heir,  except  upon  the  payment  of  a 
double  fine.  And  he  contended  that  if  the  cestuit  qus 
triut,  who  were  in  law  strangers  to  the  estate,  desired 
to  be  admitted  for  their  own  convenience,  and  were  will- 
ing to  p^y  the  fines  on  such  admittances,  they  could  not 
thereby  prejudice  the  claim  of  the  lord  to  his  proper  fines 
on  the  admittance  of  the  trustee  in  whom  the  estate  was 
legally  vested. 

Horace  Lloyd  (Bovill,  Q.C.j  with  him),  for  the  defen- 
dant, cited  Garland  v.  Al$t<mj  3  H.  &  K.  890;  and  con- 
tended that  the  lord  could  not  claim  double  fines  from 
the  devisee  unless  he  could  have  compelled  the  devisor  in 
his  lifetime  to  be  admitted;  that  the  only  wi^  in  which 
the  lord  could  have  compiled  the  devisor  to  be  admitted 
was  by  seising  the  estate  and  holding  it  tiU  the  fine  was 
paid;  but  that  the  lord,  by  admitting  the  ccttuis  que 
truHt  hod  precluded  himself  from  seizing  the  estate 
during  their  lives,  and  consequently,  as  Mrs.  Inmon,  the 
last  of  the  cestuU  que  trust  who  was  admitted,  out- 
lived Eichard  Foster,  there  never  was  a  time  when  the 
lord  could  have  compelled  the  devisor  to  be  admitted. 

The  COUBT  *  were  of  opinion  that  the  devisee  claiming 
to  be  admitted  to  ccqpyhold  tenements  through  the  devisor, 
who  had  never  been  admitted,  must  pay  double  fines,  un- 
less he  con  show  that  the  devisor  could  have  claimed  to 
be  admitted  without  paying  the  usual  fines.  And  they 
were  ol  qpinion  that»  even  supposing  that  the  lord  could 
not  have  oompelled  the  devisor  to  be  admitted  during  the 
lifetime  of  the  eeituis  que  trust,  yet  that>  if  the  devisor 
hod  claimed  to  be  admitted  he  must  have  paid  the  usual 
fines;  oud  that  consequently  after  the  death  of  the  eestuis 
que  trust  the  devisee,  claiming  to  be  admitted  through 
the  devisor,  must  pay  double  fines. 

Judgment  for  theplaintif. 

Attorney  for  the  plaintiff,  Robert  John  Child, 

Attorneys  for  the  defendant,  Humphreys  4'  Morgan, 


%B.  Bhbbbobn  «•  WBLLg.  April  29. 

Jlietropolitan  Police  Act^2  J^  8  Vict,  e.  47,  t.  54 — Mean- 
ing of**  turning  loose**  cattle. 

Cattle  eannot  he  held  to  be  "  turned  loose*'  within  the 
meaning  ef  sect,  54  of  the  Metropolitan  Police  Act,  unless 
they  are  free  from  aU  control. 

Case  f6r  the  opinion  of  this  Court,  upon  sect.  54  of  the 
Metiopolitan  Police  Act  (2  &  8  Viet.  0.  47).    The  ai^- 

•  gooKBtnuTi  OJi  Caomftojei  and  BiacKBintKi  JJ, 


lont  had  been  convicted  wate  that  section  at  pet^ 
sessions  lor  having  turned  leoee.  if^pon  a  pubHo  thoiwkfhr 
fare  a  quantify  ol  cattle.  On  ti^  hearing  it  waa  pvwed 
that  the  rood  was  a  pubUo  road,  but  that  the  gvomd  on 
both  sides  waa  in  posaeeaion  ol  the  appellant^  who  thec^- 
lore  had  a  right  to  the  herbage  on  eitiier  side  betwe^ 
the  edges  ol  the  road  and  the  hedges.  The  principal 
witness  waa  a  policeman,  who  swoie  that  he  saw  eleves 
head  of  cow  cattle  loose  on  the  rood.  A  boy  employed  b; 
the  appellant  was  near  to  them,  but  hod  not  hold  of  them 
by  hidter  or  otherwise.  The  witness  cautioned  the  ap- 
pellant, and  drew  his  attention  to  tiie  ungoacded  skate 
of  the  cattle.  Some  were  lying  down,  and  ottisa  were 
grazing  near  to  the  road.  The  magist^tes  convicted  the 
appellant,  subject  to  the  opinion  ol  the  Court  on  the 
above  state  of  facts.  The  question  submitted  by  tfaam 
was,  whether  th^  were  not  Justified  in  oonviotiBg  the 
appellant  under  the  above  section,  in  spite  of  hia  ri^t  to 
have  his  cattle  graze  on  the  margin  of  the  road,  the  said 
cattle  being  loose,  though  under  the  care  of  a  servant. 

C.  B,  PoUoch,  lor  the  appellant.— The  wcacOa  of  the 
section,  so  lar  as  they  apply  to  this  caae^are  as  loUowa»— 
**  Every  person  shall  be  liable  to  a  penalty  of  not  mora 
than  408.  who  shall,  within  the  limita  ol  the  ttetco- 
politan  district,  in  any  thoroughfare  or  pubUo  places  twt% 
loose  any  horse  or  cattle,  or  mffer  to  be  at  lacgeanjunmiii- 
zled  ferocious  dog."  '^  Turn  looee  **  here  means  somtfthing 
more  than  turn  physioally  loose,  i^,,  the  mere  absence  el 
a  halter  is  not  enough.  In  this  case  the  ca^ttle  weit  l«w- 
luUy  gracing  by  the  roadside,  and  were  under  the  cave  ol 
the  appellant's  servant.  II  the  aj^iwUant  is  liable  to  aajr 
penalty  at  all,  it  is  under  the  provisions  o|  5  &  6  WilL  4, 
c.  50,  s.  74,  lor  aUowiu^  his  cattle  to  '^  stray  *'  oni^  publijQ 
road.    He  cannot  be  convicted  under  the  Fplioe  Act, 

The  respcoidMit  did  not  aiq^ieor. 

CocKBUBN,  C  J. — I  think  the  conBtructioa  coutended 
lor  by  Mr.  PoUock  is  the  correct  one.  The  word  "  loose  '^ 
in  the  section  must  be  taken  to  mean-^free  from  aU  con- 
trol The  section  cannot  therefore  a|^ly  to  the  ctM»  ol 
cattle  lawfully  grazing  by  the  side  of  a  road,  und«r  the 
care  of  a  boy  whose  duty  it  was  to  see  that  they  did  not 
get  on  to  the  road  so  as  to  be  able  to  do  mischief. 

Cbompton,  Blaokbubn,  and  Mbllob,  JJ.|  oonourxed* 

Jtidgment fertile  appellant. 

Attorneys  lor  the  appellant^  Pool  ^  QamUn, 


a  B.  April  24. 

In  re  Thb  Bev.  John  Hawkini  and  HbkBt  Riohaxo 
Setmoub,  Esq.,  trvo  of  the  Justices  </  WUtski^^ 

Justices — Jurisdiction —  Compromise, 

When  a  complaint  has  been  made  to  the  magistrates  0/ 
an  assauU  with  a  view  to  an  a^udication  thereon,  th^ 
thereby  gain  jurisdicticn  to  determine  the  case,  and  tha 
party  ir^ured  cannot  by  afterwards  compromising  the  0090 
tahe  away  that  juHsdiction, 

This  was  a  rule  to  show  cause  why  a  certiotaH  should 
not  be  granted,  calling  upon  the  Bev.  John  Hawkins  and 
Bichard  Henry  Seymour,  Esq.,  two  ol  the  juatloea  of 
Wiltshire,  to  quash  a  conviction  and  sentence  pasMd  by 
them  against  Charles  Fry  and  Alexander  King.  Hie  aA- 
davit  on  which  the  motion  was  made  stated  that  after  tto 
complaint  had  been  made  and  the  summons  had  been 
issued,  the  complainant  and  the  defendants  settled  the 
matter  amicably  between  th^nselves,  and  the  complaini&t 
thereupon  informed  one  ol  the  justices,  the  Bev.  John  Haw- 
kins, ol  that  lact^  and  requested  him  to  allow  tiie  matter  to 
drop,  but  that  he  declined  to  do  so )  and  neither  the  oom- 
plainant  nor  the  delendants  i^ipearing  on  the  return  day, 
the  justices  issued  warrants  against  the  defendants,  and 
aummoBed  the  oowplainant  to  appear  betoe  tbtm  oa  a 
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Ck>if HON  Law.       Campbell  v.  Mebset  Dock  ajstd  Habboub  Board. — Schloss  r.  Hebiot.       Commok  Law. 


C.  P.  April  20. 

Campbell  v.  The  Mebset  Docks  and  Habboub 

BOABD. 

Sale  o/ffoodt — Appropriation — Transfer  of  property, 

Semble. —  V/here  tliere  is  an  appropriation  of  goods  hy 
the  seller  J  the  property  in  the  goods  does  not  pass  to  the 
purchaser  unless  the  latter  gives  his  assent^  express  or 
implied^  to  such  appropriation. 

This  case  was  tried  before  Keating,  J.,  at  the  Spring 
Assizes  at  Liverpool.  The  action  was  in  trover  to  recover 
250  bales  of  cotton,  which  had  been  warehoused  by  the 
defendants.  The  plaintiff  bought  250  bales  of  cotton, 
part  of  a  bulk  of  500  bales,  and  received  a  warrant  and 
delivery  order  for  them;  he  re-sold  them  and  handed  over 
to  the  purchaser  the  warrant,  which  he  had  previously  in- 
dorsed, and  also  the  delivery  order,  which  had  been  indorsed 
by  the  defendant's  clerk  with  the  numbers  from  1  up  to  250, 
which  numbers  indicated  that  the  bales  had  been  examined 
and  approved  by  the  brokers,  those  bales  not  aiiproved  by 
them  being,  according  to  custom,  marked  in  a  different 
manner.  The  purchaser,  on  comparison  of  the  samples 
sent  him  by  the  dock  company  with  those  he  had  received 
from  the  plaintiff,  found  they  did  not  correspond,  the 
latter  having  been  taken  from  the  bales  numbered  from 
1  up  to  250,  and  the  former  from  the  other  bales,  and  de- 
clined to  complete  his  purchase  in  consequence.  The  plain- 
tiff then  appUed  to  the  dock  company  for  the  bales  num- 
bered from  1  up  to  250,  but  they  refused  to  deliver  them, 
saying  that  the  numbers  had  been  indorsed  on  the  de- 
liveiy  order  by  their  clerk  by  mistake.  The  learned 
judge  told  the  jury  that  in  order  that  the  property  in  the 
bales  should  pass  to  the  plaintiff,  it  was  necessary  that 
there  should  be  an  appropriation  by  the  vendor,  and  an 
assent  by  the  vendee;  but  that  the  indorsement  by  the 
clerk  of  the  defendants,  which  was  relied  upon  as  the 
evidence  of  appropriation,  was  alleged  to  have  been  made 
under  a  mistake,  and  if  that  were  so,  then  the  whole  case 
of  the  plaintiff  failed.  The  jury  found  that  there  was  a 
mistake,  and  a  verdict  was  entered  for  the  defendants. 

Edward  James  now  moved  to  set  that  verdict  aside  and 
for  a  new  trial,  on  the  grounds  that  the  judge  misdirected 
the  jury  by  telling  them  that,  even  if  the  defendants  had 
appropriated  these  specific  bales,  the  property  in  them 
could  not  pass  to  the  vendee  until  he  had  assented  to  the 
appropriation;  and  also  that  the  verdict  was  against  the 
weight  of  evidence.  He  contended  that  the  bales  had 
been  finally  appropriated  to  the  plaintiff  by  the  in- 
dorsement of  the  numbers  on  the  delivery  order  by  the 
defendant's  clerk. 

Eblb,  C  J. — ^There  will  be  no  rule.  This  was  an  action 
of  trover  for  250  out  of  500  bales  of  cotton.  The  ques- 
tion is  whether  the  property  in  250  bales  numbered  from 
1  up  to  250  had  passed.  The  plaintiff  relies  on  a  delivery 
order  from  the  vendor,  which  had  on  it  the  numbers  1 
up  to  250;  and  he  says  that  the  defendants  appropriated 
the  bales  numbered  from  1  up  to  250  to  the  vendor, 
by  the  indorsement  on  the  delivery  order.  But  the  jury 
have  found  that  this  was  a  mistake;  and,  therefore,  as  no 
appropriation  was  made  to  the  plaintiff  his  case  entirely 
fails.  The  question  left  to  the  jury  was  whether  the  evi- 
dence of  that  appropriation,  to  be  gathered  from  the  in- 
dorsement on  the  delivery  order,  was  of  any  avail  what- 
ever, it  having  been  made  by  a  mistake  of  the  derk  of 
the  dock  company;  and  the  jury  found  that  it  was  not. 
Although  there  was  some  reason  to  doubt  whether  that 
was  a  proper  conclusion  of  fact,  yet  there  was  good 
reason  for  supposing  it  was  so,  and  the  learned  judge 
is  perfectly  satisfied  with  that  finding.  The  plaintiff  con- 
tends that  the  judge  misdirected  the  jury,  because  he  told 
them  that  even  if  the  defendants  had  appropriated  these 
specific  bales,  the  property  could  not  pass  until  the  vendee 
had  assented  to  the  appropriation  being  made.  As  it  was 
taken  thzoughout  the  case  that  the  plaintiff  had  assented 


to  the  appropriation,  this  application  of  the  law  would 
have  no  bearing  on  the  case;  but  I  think  the  law  was  laid 
down  quite  correctly.  I  think  it  quite  dear  that  the 
purchaser  of  a  portion  of  a  quantity  of  goods  takes  no 
property  in  that  portion  until  it  has  been  separated  and 
appropriated  to  him,  and  that  it  must  be  appropriated 
with  his  assent.  Where  goods  are  in  the  hands  of  a  dodc 
company  the  property  in  them  does  not  pass  until  thd 
vendee  has  expressly  or  impliedly  assented  to  the  appro- 
priation. Li  some  cases  an  appropriation  by  the  vendor, 
with  the  vendee's  assent,  has  been  held  sufficient.  I  think 
Mr.  James  would  not  have  made  anything  of  his  point» 
even  if  it  had  been  materiaL  Hanson  v.  Meyer^  6  East. 
614;  Rvgg  v.  Minett,  11  East.  210,  and  a  long  list  of 
cases,  are  to  this  effect. 

Willes,  J. — I  am  of  the  same  opinion.  The  real 
question  is  whether  the  appropriation  by  the  indorse- 
ment on  the  delivery  order  was  an  appropriation  which 
was  made  by  mistake  or  not — that  is,  whether  an  appro- 
priation had  been  made  by  the  dock  company  at  alL 
The  jury  found  that  it  had  been  made  by  a  mistake,  and 
that  the  company  had  not  really,  at  the  time  of  the  in- 
dorsement, the  property  in  the  goods.  My  brother  Keating, 
however,  directed  the  jury  that  in  any  case  an  assent  by 
the  vendee  was  necessary.  The  cases  referred  to  by  Erie, 
Cjr.,  show  that  this  direction  was  right,  and  there  is 
another  which  seems  to  me  nearest  to  this  case,  that  of 
Godts  T.  RosCf  17  C.  B.  229.  I  see  no  reason  why  the 
assent  should  not  precede  the  appropriation.  It  may  be 
express  or  implied  from  circumstances,  and  it  may  be 
given  by  the  buyer  himself,  or  any  person  whom  he  ap- 
points as  his  ag^ts — it  may  be  the  vendor  himself.  I 
think  my  brother  Keating  stated  the  law  in  accordance 
with  the  authorities,  and  it  was  not  necessary  to  go  fur- 
ther. 

Keating,  J. — I  told  the  jury  there  must  be  an  appro- 
priation of  the  goods  by  the  dock  company,  and  an  assent 
to  it  by  the  plaintiff  to  entitle  the  company  to  the  ver- 
dict. There  was  a  strong  ^^ma/a^ri«  case.  The  question 
was  whether  the  indorsement  on  the  delivery  order  was 
made  by  the  dock  company  by  mistake  or  not.  The  jury 
found  it  was  made  by  mistake,  and  I  think  it  was. 

Rule  refused, 

Btles,  J.,  was  present  during  a  portion  of  the  arga- 
ment  only,  and  took  no  part  in  the  judgment. 


Attorneys,  Simpson  ^*  North, 


C.P. 


April  22, 


Schloss  t?.  Hebiot  akd  Othebs. 


General  average —  Unseaworthiness — Demurrer, 

In  an  action  to  recover  a  contribution  for  an  average 
loss,  a  plea  alleging  the  ship  to  have  been  unseaworthy  at 
the  commencement  oj  the  voyage^  and  that  tlie  average  loss 
was  occasioned  by  such  unseaworthiness,  is  good  ;  but  it  is 
not  a  condition  precedent  to  the  recovery  of  general  average 
that  the  ship  should  be  seaworthy  at  the  commencement  of 
the  voyage. 

This  case  came  before  the  Court  on  demurrer.  The 
declaration  stated  "  that  in  consideration  that  the  plain- 
tiff, at  the  request  of  the  defendants,  had  taken  on  board 
a  certain  ship  of  the  plaintiff's  called  the  Beatrix  at  Sun- 
derland certain  goods  of  the  defendants — that  is  to  say, 
coals  to  be  conveyed  in  and  on  board  of  that  ship  on  a 
voyage  from  Sunderland  aforesaid  to  Singapore — ^the 
defendants  promised  that  they  would  contribute  and  pay 
their  just  share  and  proportion  in  respect  of  the  said 
goods  of  any  average  loss  that  might  arise  and  happen 
to  the  said  ship  or  her  tackle,  apparel,  or  furniture  during 
the  said  voyage."  Then  followed  the  allegation  that  an 
average  loss  did  happen  to  the  said  ship  upon  the  «|u4 
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(SKBBXFF  9,  WBBSmL— IClLLf  «.  BlTLBT. 


OoMxoK  Law. 


A.  Is  H.  th»  nurn^  of  the  Azm  had  been  cbaasod  from 
Snowdon  &  Hopkim  to  Hoj^dnB  Ic  Co.,  Snowdoa  hnY- 
ing  died.  Balls  (Hopkms  Sc  Co.'s  agent)  told  the  de- 
fendant that  all  the  bars  supplied  by  their  firm  were 
marked  H.  Sc  Co.,  and  that  they  had  none  marked  S. 
k  U,  Thei»  was  •Wdenee  that,  in  the  Otoyeland  dis- 
trict, when  letters  are  put  on  iron,  they  have  no  indica- 
tion of  value,  but  are  quite  immaterial,  the  crown  only 
denotes  the  quality.  The  fact  found  by  the  jury  was  that 
the  letters  S.  k  H.  were  immaterial  on  ban  of  iron. 
This  finding  shows  that  the  article  teadexed  was  the  right 
article,  and  that  the  verdict  for  the  plaintiflf  should  stand. 
When  letters  or  words  indicate  quality,  and  are  in- 
tended to  form  part  of  tiie  contract,  it  would  be  of  extreme 
in^ortanoe  that  the  article  diould  be  supplied  so  marked. 
I  <liiBk  taiat  this  was  not  a  contract  for  iron  marked  with 
fL  k  H.,  but  merely  for  crown  iron,  whidi  sort  was  sup- 
plied. 

WXLLES,  J.— I  am  of  the  same  opinion.  It  is  familisr 
knowledge  Uiat  a  brand  n^y  be  of  value,  though  it  does 
not  affect  the  quality.  It  may  denote  that  the  article  was 
made  by  a  person,  who  had  acquired  a  oharaeter  for  sup- 
plying particularly  good  wares.  If  by  habit  people  use 
goods  marked  with  a  particular  brand,  and  if  the  persons 
who  supply  them  stipulate  for  articles  so  brandad«  and 
instead  thweof  are  given  others  diiferently  branded,  so 
laiat  they  cannot  seU  them  to  their  customers,  th^  are 
owtainly  injured;  but  here  the  jury  found  that  the 
brand  was  of  no  value  whatever,  either  with  referenee  to 
the  maker  of  IJie  goods,  or  that  th^  were  to  be  sold 
where  the  brand  was  of  consequence.  It  has  been  ex- 
plained that  the  letters  S.  k  H.  merely  denoted  the  name 
of  the  firm  with  whom  the  contract  was  made.  Where 
a  person  enters  into  a  oomtract  he  must  ascertoin  with 
whom  he  is  contracting,  and  the  proper  brand  here  would 
be  that  of  H.  &  Co.,  with  whom  the  contract  was  made; 
S.  fc  H.  was  the  brand  while  "  Snowdon  k  Hopkins  '*  was 
the  name  of  the  firm,  but  when  the  firm  became  **  Hop- 
kins k  Co."  the  brand  was  changed  to  H.  4c  Co.  The 
proper  oonstruotion  of  this  contract  is,  that  Hopkins  k 
Co.  were  to  supply  to  the  defendant  iron  of  the  same 
qualifjy  that  Snowdon  k  Hopkins  used  to  supply  as  crown 
iron.    There  is  therefore  no  ground  for  the  rule. 

BTLSfi^  J.— I  am  of  the  same  opinion.  I  am  quite 
sensible  "fliat  in  some  instances  the  brand  may  be  of  great 
ii^MiflBoe.  The  jwy  hvre  found  here  ihttb  the  brand 
had  no  mieUMaSL  viliQe  ait  aO.  This  contract  does  not  say 
<iii^  ttie  iven  Is  «e  be  ef  a  partioular  brand:  it  mer^y 
eontites  auflMera  of  description,  and  denotes  only  tiiat 
Hie  JEon  Is  to  be  the  Itob  of  the  firm.  If  the  article  had 
hesa  actually  produoed  at  tiie  time  1^  contract  was 
nade,  and  it  had  been  branded  fi.  k  H.  with  a  crown,  and 
It  had  turned  o«t,  when  sent  to  14ie  defendant,  that  the 
hnnd,  te«tead  of  b^g  fi.  k  H.  with  a  crown,  was  H.  k 
Co.  with  a  crown,  no  doubt  the  maxim  pre$entia  corporis 
t4tiiie  errorem  nominU  would  apply.  Th%  quality  of  tiie 
article  is  the  essential  thing  contracted  f or--taiat  is,  ao- 
oocding  to  the  oontnet  in  this  case. 

CEjiTmo,  J. — ^I  am  of  1^  same  opinion.  During  the 
course  of  the  argument  I  had  oonsiderable  doubt  whe- 
ther the  purchaser  had  not  stipulated  for  iron  of  a  par- 
tioulajr  tn»nd,  whidh  of  eouae  he  had  a  right  to  do.  The 
qoeetieii  is,  what  is  tSie  true  oonatruction  of  the  contract. 
Upon  consideration,  I  think  it  may  be  taken  that  the 
hrand  is  vmbc  matter  of  deaoxHition. 

Mule  discharged, 

Mt«M9r  Isr  i^siamB,  W.  M.  WOldmim. 
Attorney  for  defendant,  JK.  Cumminif, 


ShEBIFF  v.  WBB3TEB.  April  28. 

Pleadifif  —  Dcelaratwn  —  Counts  —  Joinder  —  Qiuse  of 
action — Witnesses — Parties  on  record. 

The  1st  count  of  a  deelaration  was  for  a  eavse  of  actum 
in  fchich  the  plaintiff  was  not  a  competent  wUneu,  The 
2nd  count  was  for  a  cause  cf  aetien  ¥s,  whieh  the  plaintiff 
was  a  competent  witneu, 

ffeld,  that  the  two  counts  could  not  he  joined  in  the  same 
declaration. 

The  plaintiff  sued  ike  defendant  for  bKeac9i  of  promise 
of  marriage,  and  obtained  an  order  of  a  judge  at  (Cambers 
to  add  a  second  count  to  the  declaration  for  arrears  of  an 
annuily  which  the  HftfAn<ijmt.  ii^d  agreed  te  allow  her  in 
oonsidemtion  of  previous  ocdiabitation,  and  for  the  sop* 
port  of  a  child,  of  which  the  plaintiff  was  the  fotiier. 
The  defendant  then  obtained  an  order  of  Blaokbom,  J^ 
on  the  11th  of  March,  requiring  the  plaintiff  to  eleet  on 
which  count  she  would  piooeed,  and  the  plaintiff  aooord- 
ingly  elected  to  prooeed  on  the  oount  for  her  annuity. 
On  the  14th  of  March  another  order  was  made  by  Black- 
bum,  J.,  directing  the  first  oount  to  be  struck  cut  of  tte 
declaration. 

^ir^  BOW  moved  on  bshaJf  of  the  plahitiff  to  lescfaid 
the  two  cvders  of  Blaekbum,  J.,  at  chambers,  made  rttfjpeo- 
tively  on  the  11th  and  IWl  of  Ma«^ 

Pollock,  C3.— This  rule  must  be  revised.  It  would 
be  great  injustice  to  allow  both  thes^  oounts  to  reniajnon 
the  record.  A  plaintiff  in  an  action  for  breach  of  pro* 
mise  of  marriage  is  not  a  competent  witness;  yet  if  these 
two  oounts  were  to  be  allowed,  the  plaintiff  might  be 
called  to  support  the  second  count,  and  when  in  the 
witjoom-hox.  oonld  net  answer  any  qnestton  as  to  the  first 
eonnt  which  might  bajm%  her  oanse  cf  aotien  on  the  ftret 
count. 

MiBTm,  Bbahwell,  and  Wildb,  BB.,  concurred. 

JEUder^sed. 

Attorneys  for  the  plaintiff,  Meeee,  WUhins,  4'  Sflffth, 


KiUM  9,  BAYiiEir,  Apra  22. 

Agreement  to  refer — Power  to  revoie — O^mm&n  Law  Pro- 

cedure  Act,  1854,  sect,  17. 

The  plaintiff  hg  deed  a^ecd  with  the  drfendant  to 
empty  a  miUrpool  at  a  certain  price  per  yard  of  tJie  mt*d 
removed,  the  measurement  of  tfie  vivd  to  he  ascertaified  hy 
iV.,  to  whom  it  was  also  agreed  that  any  dispute,  whieh 
should  arise,  should  he  referred,  I>isp\Ucs  having  arisen^ 
the  matter  was  referred  to  N.,  who  made  an  award  hoth  as 
to  tJte  measurement  of  tlie  mud  and  as  to  the  other  matter$ 
in  dispute. 

Held,  in  an  action  upon  the  award,  that,  though  th^ 
agreement  that  the  mud  should  he  measured  hy  N,  was  ir- 
rewcathle,  a  plea  tliat  h^forc  the  award  was  made  the  de- 
fendant revoked  the  reference  to  arbitration  wa$good;  and 
that  the  agreement,  corUaining  no  eacpresB  stipulation  that 
the  reference  should  Ifc  made  a  rule  qf  court,  was  not  made 
irrevoeahle  hy  the  Common  Imw  Procedure  Act,  1864, 
sect.  17. 

Hie  deidarationfltated,tiiat,hy  an^dentne  in  wcitin^ 
dated  9(h  October,  ISei,  and  made  between  the  plaintiff 
of  the  one  part  and  the  defapdact  of  t3ie  otiber  part,  the 
plaintiff  agreed  to  take  the  emptying  of  tiie  miM-pool  in 
the  occupation  of  the  said  defendant  upon  the  following 
terms;  namely,  t^ot  the  defendant  was  to  pi^  the  plain- 
tiff for  every  ci^ic  yard  of  mud  taken  out  of  the  said 
pool  the  sum  of  5d.,  sudi  mud  to  be  laid  upon  the  sides  of 
the  said  pool  in  as  little  space  as  possible,  the  whole  to  he 
cSeaaedout  as  soon  as  possible,  and  to  be  done  in  a 
proper  and  workmanirire  manner.  That  the  admeasuze- 
ment  of  the  mud  Temoved  shoidd  he  settied  by  ono 
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Ck>MiioN  Law. 


OBNAJfENTAL  WOODWORK  CO.  V,  BBOWN. 


Ck)MHON  Law. 


On  the  2drd  of  Angnst,  1862»  the  defendants,  who 
are  com  and  floor  factors,  and  also  granary  keepers, 
at  Shad  Thames,  contracted  with  one  Clarke  for  the  sale 
to  him  of  850  barrels  of  flour,  bj  a  sold  note,  in  which 
the  flour  was  described  in  the  same  terms  as  in  the  de- 
liyeiy  order  below  set  out^  and  at  the  same  time  handed 
to  him  a  delirery  order  in  the  following  terms: — 

«Com  Exchange,  2^8/1862. 
"MiUiB  Coyentry,  20,  Shad  Thames. 
*'  130  barrelfl  of  flour,  Columbia  Mills,  ex.  Oder,  and 
220  barrels  of  flour.  Diamond  Mills,  ex  AqvUa,  All 
charges  after  fourteen  days  to  be  paid  by  buyer.  No  re- 
fusal will  be  accepted,  unless  sufficient  reason  be  given  at 
our  stand  by  eleyen  o'clock  next  market  day. 

**  For  Coventry,  Shepherd,  &  Co. 

"J.  M.  HalL 
'*  K3. — Ko  oom  to  be  delivered  but  to  printed  notes 
from  our  house." 

The  barrels  mentioned  in  the  delivery  order  were  part 
of  a  larger  number  of  barrels  of  flour  of  the  same  descrip- 
tion, and  from  the  same  vessels  respectively,  then  lying 
in  tiie  defendant's  granary,  and  no  part  of  such  liurger 
number  (exoept  as  hereinafter  mentioned)  was  ever  set 
apart  from  the  rest,  or  in  any  way  appropriated  to  Clarke's 
contract.  Clarke  afterwards  obtained  from  the  plaintiffs 
who  were  flour  factors,  an  advance  upon  (among  other 
goods)  348  barrels  of  the  flour  in  question  (two  barrels 
having  been  previously  delivered  to  Clarke's  order), 
and  handed  to  them  a  delivery  order  in  the  following 
terms: — 

*'  Jack's  Cofifee-house,  Mark-lane. 
August  25, 1862. 
''Mr.  M.  Coventry's, 
"  Deliver  to  Messrs.  Woodl^  k,  Meadows, 
180  brls.  flour,  Columbia  Mills. 
218     n      M      Diamond  MiUs. 

**  Joseph  CSlarke. 
*<  Bent  to  commence  after  fourteen  days." 

This  order  was  taken  h^  a  derk  of  the  plaintiffs,  to  the 
defendants'  granary,  and  delivered  to  a  clerk  of  the  de- 
fendants', who  in  answer  to  a  question  of  the  plaintiifB' 
clerk,  stated  ''that  it  was  all  in  order;"  accepted  the  de- 
livery order  from  him,  and  allowed  him  to  take  samples 
from  some  of  the  barrels.  102  barrels  of  the  number 
mentioned  in  the  delivery  order  were  afterwards  delivered 
to  the  plaintiflFs.  Soon  after  this  Clarke  absconded  with- 
out haviug  paid  the  plaintiffs  for  the  flour.  The  defend- 
ante  having  refused  to  deliver  to  the  plaintiffs  the  246 
barrels  remaining  of  the  number  mentioned  in  the  de- 
livery order,  this  action  was  brought.  It  was  objected  on 
the  trial,  that  no  property  in  the  flour  had  passed  to  the 
plaintiffs  to  enable  them  to  maintain  trover,  but  the 
learned  judge  overruled  the  objection,  and  the  jury  found 
a  verdict  for  the  plaintiffs  as  above  stated. 

Shee,  Sdfjtf  having  in  Hilary  Term  obtained  a  rule  nUi 
for  a  new  trial,  on  the  ground  of  misdirection  in  this, 
that  the  learned  judge  told  the  jury,  that  the  property  had 
passed  from  the  defendants  to  Clarke,  and  from  Clarke  to 
the  plaintiffs,  although  no  specific  barrels  of  flower  had 
been  set  apart  or  otherwise  appropriated  to  the  contract 
between  the  def endanto  and  Clarke, 

Lu$hf  Q.C.  (Meadows  with  him),  now  showed  cause.— 
This  is  different  from  the  cases  which  decide  that,  as 
between  buyer  and  seller,  where  something  remains  to  be 
done  to  the  goods  by  the  seller,  the  property  does  not 
pass.  Here  the  defendants  as  warehousemen  have 
attorned  to  the  plaintiffs,  by  admitting  that  they  hold  for 
them  the  quantity  of  flour  specified  in  the  delivery  order, 
and  are  therefore  estopped  from  denying  it.  The  cases 
of  Stonhard  v.  Jhmkin,  2  Camp.  344;  Bawes  v.  Wateon, 
2,  B.  &  C.  540;  and  Ootlinff  v.  Bimie,  7  Bing.  839,  are 
conclusive. 

Watkin  WUUams,  in  support  of  the  rale.«— This  waa  % 


mere  executory  contract  between  the  defendants  and 
Clarke,  and  it  is  quite  dear  on  the  authorities  that  no 
properly  in  the  goods  passed.  Then  the  only  question  is  of 
estoppd.  The  authorities  cited  for  the  plaintiffs  only 
apply  to  cases  where  there  are  specific  goods  appro- 
priated to  the  contract,  but  something  remains  to  be  done 
to  them  by  the  seUer,  as  weighing,  ko.,  in  order  to  pass 
the  property,  whereas  in  the  present  case  no  specific  goods 
have  been  appropriated.  No  doubt  the  defendants  are 
precluded  from  denying  what  they  have  represented,  but 
they  never  have  represented  that  they  had  set  apart  any 
specific  goods.  The  test  of  an  estoppel  is,  that  it  mnst 
be  reciprocal;  but  if  these  goods  had  been  destroyed  by 
an  accidental  fire,  the  loss  would  have  fallen  on  the 
defendant. 

MABTiy,  B. — ^I  am  of  opinion  that  this  rule  should  be 
discharged.  Thisis  nota  question  as  between  vendorand 
purchaser,  whether  the  property  in  the  goods  passed;  it  is 
quite  dear  on  the  authorities  that  it  did  not:  bnt^  as 
between  the  defendants,  as  warehousemen,  and  the  plain- 
tiffs, whether  the  defendants  represented  that  it  had 
passed.  That  was  strictly  a  question  for  the  jury.  Hatvet 
V.  Wation  is  decisive  of  ^e  i)oint. 

Brahwell,  B. — I  am  of  the  same  opinion.  The  autho- 
rities cited  are  oondusive  of  the  case,  and  are  in  acoozd- 
ance  with  the  convenience  of  trade  and  with  good  sense. 
It  is  true  that  no  property  passed  to  Clarke,  but  he 
assumed  to  deal  with  the  fiour,  as  if  it  had,  and  the  de- 
fendants assented  to  that.  Mr.  Williams  says  that  this 
cannot  be  inferred  from  their  acceptance  of  the  delivery 
order,  but  that  it  merely  amounted  to  an  admission  that 
Clarke  had  a  right  to  demand  a  certain  number  of  barrels 
out  of  a  larger  bulk.  But^  when  the  delivery  order  was 
lodged,  the  defendanto  might  have  stated  this,  and  re- 
fused to  accept  the  order.  By  accepting  it  they  recognise 
that  Clarke  had  848  specific  barrels,  though  that  was 
really  not  the  case.  Mr.  Williams  has  putthe  case  of  the 
flour  being  accidentally  burnt  (in  which  case,  he  says, 
the  loss  would  have  fallen  upon  the  defendants),  as  show- 
ing that  there  can  be  no  estoppd,  on  the  ground  that  it 
would  not  be  redprocaL  But  though  it  is  possible  that 
in  the  supposed  case  they  would  have  to  bear  the  loss, 
stiU  they  have  by  their  own  act  put  themselves  into  the 
dilemma  of  not  being  able  to  deny  that  the  plaintiffs  are 
entitled  to  the  348  barrels.  The  only  possible  question 
for  the  jury  was,  whether  the  defendants  recognised 
Clarke  as  owner  of  the  flour. 

Pollock,  C3. — ^I  am  of  the  same  opinion.  The  real  qnea- 
tion  is,  whether  the  defendants  so  conducted  themsdves 
as  to  give  the  plaintiffs  a  right  to  say  to  them  "  Ddiver 
to  us  tiie  flour  you  say  you  hold  on  our  behalf" — whether^ 
in  fact,  they  gave  an  acknowledgment  that  th^  hdd  the 
flour  for  the  plaintiffs.  If  so,  then  by  all  authority  and 
justice  they  are  bound  to  dcdiver  it  when  called  upon, 
and  if  they  have  not  got  it  in  facAi,  thesy  are  bound  to 
have  it. 

Mule  discharged. 

Attorneys  for  the  plaintiffs,  Mason,  8turt,  ^  Mason, 

Attorneys  for  the  defendants  M^Leod  S^  Watney, 


April  27. 

Thb  Obnamental  Woodwobk  Compant  (Limited) 

V,  Bbowv. 

Joint  stock  company — OaUs — Power   to  maJie'^Wken^^ 
J)emurrer^Plea^l9  ^  20  T^.  c.  47. 

Declaration  by  a  joint  stock  company /or  calls. 
Plea — That  by  the  memorandum  of  association  of  the 
company,  and  upon  the  certificate  of  incorporation,  it  was 
stated  that  the  capital  of  the  company  was  to  he  £30,000, 
in  6,000  shares  of  £5  each,  that  the  drfendant  ap- 
plied for  and  accepted  shares  on  the  faith  that  such  state- 
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Common  Law. 


Reo.  v.  William  Buboess. — Anonymous. 


Bankbuptct. 


the  proviaiong  of  the  Act  which  the  Leg^islature  has  not 
imposed.  Why  should  the  defendant  not  be  liable?  I 
cannot  see  why  not.  Can  it  be  said  that  the  defendant  is 
not  liable  till  all  the  shares  are  subscribed  for?  If  so,  the 
directors  could  not  trade  till  all  the  shares  were  taken  up. 

Wilde,  B. — I  am  of  the  same  opinion.  Whaterer 
injustice  might  be  done,  we  have  no  right  to  alter  the 
Act;  and  here,  I  may  say,  I  see  no  reason  to  do  so.  Now, 
by  the  3rd  section  of  the  Act  seyen  persons  may,  by  sub- 
scribing their  names  to  a  memorandum  of  association, 
and  on  complying  with  the  requisition  of  the  Act  in  res- 
pect of  the  registration,  form  themselves  into  an  incor- 
porated company.  Now,  here  the  plaintiffs  have  complied 
with  all  that  the  Act  requires.  The  words  admit  of  no 
doubt,  and  the  plaintiffs  have  complied  with  the  words. 
Then  the  plaintiffs  may  make  calls,  and  if  the  shareholders 
fail  to  pay,  they  may  sue.  I  cannot  see  what  hardship 
there  is.  I  think  the  policy  of  this  Act,  like  other  Acts, 
is,  that  the  public  should  take  care  of  themselves.  I 
think  the  plea  shows  no  answer  to  the  declaration,  and 
that  it  is  bad,  and  the  plaintiffs  are  entitled  to  our  judg- 
ment. 

Jitdgment  fm-  the  plaintiffs. 

Attorneys  for  the  plaintiffs,  Oarrit  4'  Son, 

Attorney  for  the  defendant,  Elm$Ue, 


C  C.B.  Beo.  r.  William  BuBOEsa*        April  26. 

Larceny — (hvnership — Industrial  society,  money  received 

at  store  of. 

Upon  indictment  for  stealing  money  alleged  to  he  the 
money  of  D,  B.,  it  was  proved  that  D.  B,  had  the  care  of 
a  store,  in  the  occupation  of  an  industrial  society,  for  the 
sale  of  goods  provided  from  funds  contributed  by  the  mem- 
bers, and  that  he  was  accountable  for  the  sums  received.  The 
society  was  enrolled,  but  no  trustees  had  been  appointed, 
and  the  affairs  were  managed  by  a  committee  of  share- 
holders, of  which  the  prisoner  was  a  member.  The 
prisoner  tpok  the  money  from  the  till,  and  was  convicted 
of  the  offence  charged, 

Held,  that  D.  B.  was  sufficiently  pouesscd  of  the  money 
to  support  the  conviction. 

Case  reserved  by  Mellor,  J. — "  The  prisoner  was  con- 
victed before  me,  at  the  last  assizes  at  Chester,  of 
stealing  5s.,  alleged  in  one  count  to  be  the  money 
of  David  Bancroft,  and  in  the  second  count  to  be  the 
moneys  of  the  Stockport  Industrial  and  Equitable  Co-ope- 
rative Society.  There  was  evidence  that  the  Stockport 
Industrial  and  Equitable  Co-operative  Society  was  duly 
enrolled,  but  there  was  no  evidence  that  trustees  had 
been  appointed  pursuant  to  18  &  19  Vict  o.  63,  p.  18. 
The  proceeds  of  the  society  consisted  of  the  payments  of 
the  members  in  respect  of  shares  held  by  them  therein, 
and  the  affairs  were  managed  by  a  committee  of  share- 
holders, of  which  prisoner  was  a  member,  and  under  their 
Buperintendance  the  actual  duties  of  management  were 
performed  by  a  general  manager  and  a  treasurer.  The 
society  occupied  several  sets  of  premises,  as  stores  for 
goods,  which  were  provided  from  the  funds  contributed 
by  the  members,  and  were  sold  to  members  of  the  society. 
The  New  Burke-lane  Store  was  under  the  care  of  David 
Bancroft,  a  boy  aged  thirteen,  and  it  was  his  duty  to  sell 
the  goods  at  the  store,  and  each  day,  before  shutting  up, 
the  treasurer  called  at  the  store,  stated  an  account  with 
Bancroft  of  all  moneys  received  by  the  latter,  giving  to 
Bancroft  a  duplicate  of  such  account  for  his  protection, 
Mid  keeping  the  account  in  a  book  belonging  to  the  so 
dety.  On  Christmas-eve  the  account  had  been  settled  as 
usual,  but  as  the  store  was  kept  open  after  such  settle- 


ment, £1  14s.  6d.  was  received  by  Bancroft  and  not 
over,  but  remained  in  the  tilL  The  prisoner  had  ooca- 
sionaUy  called  at  the  store  to  assist  Bancroft,  as  he  aaid, 
and  in  consequence  of  suspicions  entertained  by  other 
members  of  the  committee,  one  of  them,  on  Christmas^day, 
proceeded  with  Bancroft  to  the  store,  and  having  taken 
the  moneys  and  marked  a  portion  of  it,  then  reetoied 
the  money  so  marked  to  the  tilL  On  the  opening  of  the 
store  on  ihe  26th  of  January,  the  prisoner  called  there, 
and  whilst,  as  he  supposed,  ihB  attention  of  the  boy  Ban- 
croft was  occupied  in  his  business,  the  prisoner  was  seen, 
by  a  person  secreted  for  the  purpose  of  observing  him,  to 
take  two  half-crowns  of  the  marked  money  from  the  till, 
and  put  them  into  his  pocket  and  go  away.  Mr.  Giffaid, 
for  the  prisoner,  objected  that  as  the  prisoner  was  a 
member  of  the  society,  and  a  shareholder  in  the  fandsy  he 
could  not  be  convicted  on  either  count;  that  the  poopoo 
fiion  of  Bancroft  was  the  i)oesession  of  the  society,  and  that 
the  possession  of  the  society  was  the  prisoner's  possession 
in  common  with  the  other  members.  I  overruled  the  ob- 
jection, and  the  case  went  to  the  jury  on  the  facts,  and 
the  prisoner  was  convicted,  bnt  I  postponed  the  judgment 
and  discharged  the  prisoner  in  his  own  recognisances,  to 
appear  and  receive  sentence  when  called  upon.  I  reqoeet 
the  opinion  of  the  Court  of  Criminal  Appeal  whether  the 
prisoner  was  rightly  convicted." 
No  counsel  appeared  on  either  side. 

Pollock,  OJB, — ^We  are  all  of  opinion  that  David  Ban- 
croft>  who  was  employed  to  sell  the  goods  at  the  store, 
and  who  was  accountable  for  the  mon^  received  there, 
was  sufficiently  possessed  of  the  mon^  taken  by  the 
prisoner  to  make  the  offence  that  of  stealing — althon^rh 
the  prisoner  was  a  member  of  the  society.  The  ocmvio- 
tdon,  therefore,  must  be  supported. 

Chnviction  affirmed. 


♦  Coram, — ^Pollock,  C3.,  Wiohtman,  Williams,  and 
Ebatino,  JJ.,  and  Mabtin,  B. 


Anontmoub.*  March  24. 

Deed  of  arrangement  under  the  \92nd  section  (;/'  24  <f*  25 
Vict,  c,  IS^— Bight  of  dissentient  creditor  to  issue  exe- 
cution notwithstanding  deed — l9Sth  section  of2i  ^  25 
Tict,  e,  134 — Estimate  of  assenting  creditors, 

A  debtor  having  executed  a  deed  of  arrangement  with 
his  creditors  under  the  192nd  section  of  the  Bankruptcy 
Act,  1861,  whereby  he  set  aside  £S00  per  year  out  of  his 
talary  of  £,1,200,  for  the  benefit  of  his  creditors — 

Held,  upon  an  application  by  a  dissentient  creditor  for 
leave  to  issue  execution  notwithstanding  the  deed,  that 
having  regard  to  the  proposal  which  the  debtor  had  made, 
the  Court  ought  not  to  interfere. 

Application  refused, 

Semble,  that  in  calculating  the  necessary  assents  to  a 
deed  under  the  192n^  section,  the  debts  ^hie  to  creditors 
partially  secured  must  be  estimated  to  the  extent  only  ta 
which  such  debts  are  unsecured. 

The  debtor  in  this  case,  having  executed  a  deed  of  ar- 
rangement, whereby  he  set  aside  £800  per  year  out  of  his 
salary  of  £1,200,  for  the  benefit  of  his  creditors,  this  was 
an  application,  on  the  part  of  a  dissentient  creditor,  for 
the  leave  of  the  Court  to  issue  execution  against  the  per- 
son of  the  debtor,  notwithstanding  the  deed. 

Sargood,  who  appeared  in  support  of  the  application, 
said  that  the  main  point  involved  was,  whether  certain 
creditors,  whose  debts  were  fully  secured,  could  be  oon- 
sidered  **  creditors  "  of  the  debtor  within  the  meaning  of 
the  first  condition  of  the  192nd  section.     He  submitted 

*  Before  Mr.  Commissioner  Holbotd. 
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writ  to  go.  Hj  idea  is,  however,  that  if  the  defendant  be 
satisfied  that  the  writ  is  irregular,  he  should  apply  to  the 
Ooort  out  of  which  it  Issued  for  an  order  setting  it  aside, 
and  <hen  he  wonld  have  the  adrantage  of  the  judgment 
of  that  Oonrt.  I  do  not  think  this  Court  can  take  upon 
itself  to  saj  that  the  writ  was  improyidently  issued  by 
tiie  Oonrt  of  Queen's  Benoh«  or  that  the  plaintiff  was  not 
entitled  to  sue  it  out.  While  intimating  an  opinion  that 
the  summons  in  this  case  is  correct,  I  think  the  proper 
oourse  will  be  for  me  to  adjourn  the  further  proceedings 
upon  it  for  a  short  time,  in  order  to  afford  the  defendant 
an'filj^poftanity  of  contesting  the  point  in  a  court  of  com- 
iBon  ktw,  whether  tha  writ  is  good  against  him.  The 
question  is  a  most  Important  one. 

It  was  then  arranged  that  the  summons  should  stand 
adjourned  for  a  month. 

Order  aecordingly, 

Aoticitor  te  the  plaintiff,  Coyte. 

[It  was  BubsequeniAy  announced,  that  in  consequence 
of  an  arrangement  having  been  come  to  between  the  par- 
ties ihe  adjourned  hearing  would  drop.] 


March  18, 17,  20,  23,  24;  April  24. 
VthUO^  V.  TBB  KoBTH-EABTBRN  BilLWAT  Ck>MPAJnr. 

Railway  company — dilnes  and  minerali — ASQacent  wjp' 
port —  CmnpuUary  purchase, 

'  t^f&%  a  eoiweyancc  to  a  raUfcay  company  of  land  for 
tikepmpoie  of  eongtructiny  the  abutments  of  a  railway 
h^dyc — the  riyht  of  workiny  minerals,  ^c,  beiny  reserved 
to  the  vendor — t*  was  held  by  Campbell,  Z.C.,  affirminy 
«  decision  of  Wood,  V,C.,  that  the  company  was  entitled 
fe  support  from  the  adjacent  and  widerlyiny  soily  coal, 
fe.,  net  only  for  the  swrface  land,  but  for  the  build- 
inys  erected  vpon  it,  and  that  this  riyht  was  not 
affected  by  the  eiroumstanoe  that  the  conveyance  was  to  the 
company  taki/ny  the  land  under  compulsory  powers;  and 
further,  that  aUhouyh  the  vendor  could  properly  be  re- 
strained from  workiny  the  mines  underneath  or  adjacent  to 
the  land  purchased,  so  as  to  cause  an  ir^ury  to  the  surf  04:0 
and  superincumbent  works,  the  company  could  not  in  the 
absence  of  any  contract  compel  the  vendor  to  %eep  the  mine 
filled  with  water,  to  the  easolusion  of  any  future  workiny s. 

On  appeal  the  decisions  reported  8  W.  R.  608,  and 
9  W.  R.  178,  were  affirmed. 

This  was  on  ajqpeal  from  a  decision  ol  CampbeQ,  L.C., 
aflLrming  an  order  of  Wood,  V.C.,  granting  an  injunction 
restraining  the  ai^pellant  Elliot  &om  working  some  old 
ooal  mines  under  lands  adjacent  to  a  portion  of  the  de- 
fendants' railway.  The  faota  will  be  found  detailed  in  the 
former  report,  and  in  the  following  judgment. 

JHok,  Q,C.,  DicUnsonp  aftd  Sawnen,  appeared  lor  the 

appellant. 

Sir  JSyyh  Cairns,  Q,C,,  Hohhmsc,  Q.C,  and  Georye 
Williamson,  fof  the  respondents. 

For  oases  cited  see  lormer  shorts. 

Lord  Chelmsford. — During  the  opening  of  this  case 
on  the  part  of  the  appellant  I  felt  considerable  doubt 
whether  the  injunction  could  be  maintained  to  the  full 
extent  to  whidi  it  had  been  granted,  but  having  carefully 
oonsidered  the  able  arguments  addr^oed  to  your  Lordships 
by  the  counsel  on  both  sides,  I  am  now  satisfied  that  the 
decree  appealed  from  may,  wi^  some  modification,  be 
generally  affirmed.  The  appellant  is  the  leesee  of  Ihe 
jnines  In  question  for  the  term  of  forty-two  years,  under 
a  lease  of  the  dlst  of  December,  1856,  granted  by  Kr. 
Boidoott,  who  was  the  proprietor  of  the  mines  In  1884, 


when  the  Act  for  making  what  is  now  the  lespondeBts^ 
railway  was  passed.     Under  this  Act  the  company  was 
empowered  to  carry  the  railway  oyer  the  Riyer  Wear,  ait 
or  near  to  a  place  oaBed  Biddick,  by  means  of  a  bridge 
or  viaduct.    For  the  purpose  of  oonstruotlng  this  bridg« 
and  a  portion  of  the  railway  the  company  required  some 
of  the  land  of  Kr.  Boulcott,  under  wUoh  there  were 
seams  of  coal;  and  he  agreed  to  sell  them  the  leqcdrite 
quantity  of  land  for  the  sum  of  £650.     It  seems  to  raa 
to  be  not  very  important  to  considCT  whether  this  trans- 
aotion  is  to  be  regarded  in  the  light  of  a  volnntaxy  or  a 
compulsory  side.    As  tiie  company  oould  have  oowapelled 
Mr.  Boulcott  to  part  with  his  land  for  the  purposes  of 
the  Act,  the  latter  would  probably  be  the  more  correct 
view.    The  conveyance  to  ike  company  was  made  In  t^e 
form  prescribed  by  the  Act,  and  must  be  read  as  if  the 
sections  applicable  to  the  subjeet-matter  of  the  grant  smA 
Its  incidents  were  inserted  in  it.     llieee  seotioBS,  the 
27th  and  the  28th,  contain  provisions  f(»r  the  ease  of  BtiaeB 
lying  under  land  purdiased  by  the  eompany,  under  the 
aot^srity  of  the  Act.     These  mines,  whether  of  eoal, 
stone,  slate,  or  other  mineral,  by  the  S7th  aeotuw  are  to 
be  deemed  to  be  excepted  out  of  the  purchase  of  soeii 
lands,  and  may  be  worked  by  the  respective  owners  under 
the  lands,  or  under  the  railway  or  other  works  of  the 
company,  as  if  the  Act  had  not  been  passed,  "  so  that  no 
damage  or  obstruction  be  done  or  thereby  occur  to  or  in 
such  railway  or  other  works.''     The  2Sth  section  relates 
to  masonry  and  buildings  belonging  to  the  company,  and 
enacts  that  whenever  in  working  any  such  coiJ,  Sec, 
(which  refers  to  ooal  previously  mentioned  as  being  under 
the  land  purchased,)  the  workmg  shall  approach  within 
twenty  yards  of  any  masonry  or  building,  notice  shall 
be  given  by  the  owner  or  lessee  of  the  mines,  and  the 
company  may  deliver  a  declaration  that  they  require  the 
coal  to  be  reserved  for  the  protection  of  such  masonry 
or  building,  and  in  that  case  they  shall  purchase  and  pay 
for  the  ooal  so  reserved,  and  in  case  the  company  shau 
not  deliver  sudi    declaration,    the   owners,  &c.,    may 
work  or  get  the  coal  under  the  masonry  or  bufl^Ungs, 
provided  the  same  be  worked  in  the  usual  and  ordi- 
nary manner  of   working  mines,  and  that  no  avoid- 
able damage  be  doxie   to  the  said  masonry  or  build- 
ings.    The  appellant   contends  that  the   27th  section 
must  be  interpreted  by  the  28th,  azid  that  the  meanin|:  of 
the  two  sections  taken  together  Is  that  the  company  is 
entitled  by  the  28th  section  to  purchase  a  limited  amount 
of  support,  and  can  claim  nothing  more;  and  that, beyond 
this  limit,  the  api)ellant  is  only  bound  to  work  .his  mines 
in  such  a  manner  as  to  leave  suffieient  stqiport  lor  the 
ordinary  purposes  of  the  railway,  but  not  for  any  extra- 
ordinary works.    The  two  sections,  however,  appear  to  me 
to  be  independent  of  each  other.    By  the  27th  section  the 
owners  of  mines  under  lands  purdiased  by  the  company 
are  required  to  work  them  so  that  no  damage  be  done 
or  thereby  occur  to  the  railway  or  other  works.     This  is 
not  an  unreasonable  restriction*    Throughout  the  line  in 
general  it  is  probable  that  no  great  additional  weight  will 
be  laid  upon  the  surface,  and  therefore  that  in  the  oourse 
of  working  the  ooals  in  the  ordinary  manner  no  diificuU^ 
will  be  found  in  preventing  damage  to  the  railway.    But 
il  it  turn  out  that  the  coal  cannot  be  worked  In  the  usual 
and  ordinary  manner  without  occasioning  dama^,  then 
to  permit  it  to  be  even  so  worked  wonld  be  to  defeat  iSm 
object  for  which  alone  the  surface  land  was  taken  from 
the  owner,  and  would  make  the  very  Act  which  autho- 
rized the  construction  of  the  railway  the  sanction  for  its 
destruction.    The  Legidature  having  thus,  in  the  fi7th 
section,  provided  generally  against  tSl  damage  by  work- 
ing mines  under  the  purchased  lands,  proceeds,  in  the 
28th  section,  to  deal  with  the  special  case  of  masonry  and 
building  belonging  to  the  company,  with  a  view  to  the 
protection  both  of  the  eompany  imd  of  the  mine-owner. 
As  a  great  additional  weight  must  be  laid  upon  the  sur- 
face by  works  of  this  deaoriptioBi  neeeooari^  requiring  a 
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tion  upon  hiB  future  operations.  He  mnflt  know  that  it 
amoTiiitB  merely  to  a  deeUrfttion  of  the  Court  upon  the 
qnestion  of  rights  which  he  himaelf,  as  he  sa jb  himself  in 
his  answer^  desired  **  to  afford  ofiportimitj  of  haying  pro- 
perly tried."  (hie  part  of  the  injnnction^  howeyer,  will 
require  some  qualification  or  explanation  to  preren^  the 
i^poUant  reoeiring  a  detriment  to  which  he  oaght  not  to 
be  exposed.  When  the  bill  was  filed  the  main  oantention 
between  the  parties  was  wliether  the  compaaj  were  en- 
titled to  haye  the  water  left  in  &e  Haogh  shafts  as  hy  its 
pressure  on  the  water  in  the  apaoes  of  the  old  wcoldngB 
c^the  mine  it  aflEorded  an  additional  support  to  the  surface 
land.  The  Oourt  decided  that  the  appelant  was  entitled 
to  drain  this  shafts  though  the  oonseqnence  will  neces- 
sarily be  that  the  support  of  the  bridge  will  be  thereby 
diminishi^.  This  dedsion  appasen^y  proceeded  on  the 
ground  that  the  filling  of  the  Hangh  ibaft  was  the  result 
of  an  accident^  and  that  it  being  reasonaUe  to  expect  that 
at  some  future  time  the  owner  would  resume  the  working 
of  the  seams  of  coal  to  which  it  led,  and  would  use  the 
shaft  for  the  purpose,  the  company  bad  no  right  to  qpecu- 
late  on  the  water  being  always  in  the  shaft  But  why  had 
th^^acy  more  right  to  wpemilate  on  the  onmtinnance  of  a 
cuonmstance  equally  acddental— tlie  water  constantly 
remaining  in  the  spaces?  And  if  the  operation  of  work- 
ing coal,  not  in  the  pillars  but  in  other  and  deeper  seams, 
will  have,  as  it  appears  it  mMj  hare,  the  effect  of  drawing 
off  the  water  in  the  qsaces,  why  had  the  company  any 
moc6  right  to  count  upon  the  continuance  of  the  acd- 
deatal  state  <tf  oircumstanoes  in  the  spaces  than  in  the 
shaft?  Th^sefore,  I  submit  to  your  Lordships  that  the 
decree  ought  to  be  varied  l^  adcUng  these  words:  **  And 
this  Injunction  is  not  to  restrain  the  defendants  from 
withdrawing  the  water  from  the  Bpaoes  left  in  the 
old  worki]^  if  sack  effect  should  be  produced  by 
woridng  the  collieiy  in  a  proper  manner,  and  in  the  usual 
manner  of  working  mines  in  the  district  where  the  same 
is  situated;  and  that  with  this  addition  tiie  deoee 
ought  to  be  affirmed.  With  respect  to  costs,  I  submit 
that  theie  should  be  no  costsof  thisaj^teal  on  either  side; 
and  as  the  questi<m  of  the  right  to  support  from  the 
water  in  the  tspwcea  does  not  mppear  to  have  been  made 
ttM  ground  of  the  defendant's  appeal  to  the  Loni  Chan- 
oeUor,  l^at  his  decree  as  to  costs  ought  not  to  be  varied. 

Lord  Ejngsdown  oonconed. 

SoiicBtora  iat  the  appeOant,  8hmm  4  Vrmmmn,  i^^ents 
ix  R.  P.4  H.  PkUipitm,  Ne^raasUMiirl^yiie. 

SdScitoM  for  the  respondents,  WIUiam$m,  BiU,  WU- 
liamson  ^  BtU,  Mfs^ta^n  RichartUtm,  €htUh,  ^  Mii6hm€- 
•OTi,  York. 


<B|«itcei9» 


L.7. 


Selbt  r.  Bowie.         April  tl,  W. 
^2>M^09--i>i«»fvf40»--a<»a  fides. 

A  trttttee  who  ti>eh  bonft  fide,  and  ewerci^es  an  hmteit 
Hscfrtwn  in  the  perfomumee  tf  M$  SuHm,  If  n&t  ehsaye' 
able  with  any  hn  which  may  aeenr, 

A  trwtee  ii  entitled  teaetvnhii  xmn  jmdffmeni,  mnd  it 
not  dound  to  /Mm  the  apinieni  ef  ^ke  ceiAvi  que  trusts. 

This  was  an  appeal  from  an  order  of  Vioe-Chanoelkar 
8taart^  under  the  fiiron«ii<-wnoafl  xelated  oMdCy  p.  55d. 

MaWm,  g.C,  «Bid  W.  Mgrrie^iot  the  platetftff. 

Ifucon,  Q.C^  and  0.  L,  SuiieU,'tX[  t3ie  defendaitts. 

KmoHT  Baxstm,  LJ.— lids  is  ibcaseia  wUflhAtrwte^ 
•gakist  wtMSB  gio«d  faith  and  henefl^  aothing  was  al- 
leged, is  attempted  to  be  made  leepoBsiUe  for  less  ocea- 
eienedbyilMBaleof  oectain  tcade  pnpw^at  too  low  a 
price,  and  under  ciroomstanoee,  as  it  is  said,  of  imprudence, 


haste,  and  bad  management.  There  are  two  qnestiona  fn- 
Tolyed,  one  of  pleading  and  the  other  of  evidence.  I  am  not 
satisfied  that  the  allegations  and  charges  in  the  bin  are  Bixffl- 
cient,  in  the  absence  of  any  imputation  agaSnst  good  talth 
and  honesty  of  intention,  to  entitle  the  defendant  to  %  de- 
cree agunstthem.  Let  it  however,  be  assumed,  that  tlie 
bill  contains  suflBdent  allegations  to  support  the  charge.  I 
am  oi  opinion  that  the  evidence  Caflba.  Wliere  an  ezieca- 
tor  acts  honestly,  it  is  not  eveiy  act  of  imprudence.  It  Is 
not  every  act  of  bad  management,  that  Ss  sufBbient  to 
charge  him.  There  must  in  such  a  case  be  some  gross 
act — what  the  law  calls  *  wilful  defanlt " — s(nne  gtoas 
and  striking  inattention  to  his  duty,  by  wbicb  loss  was 
sustained  by  those  for  whom  he  was  trustee.  When  fnic3i 
a  charge  is  made  against  executors  or  trustees,  the  burden 
of  proof  lies  on  those  who  make  it.  Here  there  ta  & 
stnmg  difference  of  opinion  among  the  witnesses.  On 
the  one  hand,  it  Is  said  that  the  particular  oironmstanoea 
rendered  the  sale  not  too  hasty,  not  imprudent^  not  charge- 
able with  bad  management^  and  not  at  too  low  a  prioe. 
On  the  other  band,  ti^ere  is  evidence  tiiat  the  ssle  was 
hasty,  was  imprudent^  that  there  was  bad  management, 
and  Uiat  a  better  price  might  have  been  obtuned.  In 
this  conflict  of  evidence  we  are  entitled  to  suppose  ISiat 
the  executoTB,  who  knew  the  foots  of  the  case,  were  riglii, 
and  I  am  of  opinion  that  there  is  reason  to  believe  that 
th^  acted  for  the  benefit  of  the  estate.  Whether  there  was 
error  on  their  part  or  not,  still  they  acted  honestly,  and 
the  error  was  not  so  plain  or  so  gross  as  to  charge  them. 
I  agree  entirely  with  the  Tioe-Chancellor. 

TuBKEB,  LJ.,— Vy  conclusion  in  this  matter  ts  the 
same.  The  Court  undoubtedly  is  strict^  and  right^atzict, 
on  executors  and  trustees  acting  otherwise  than  honoiQy, 
and  Umd  fide  in  the  execution  of  trusts.  On  the  otibear 
hand,  the  Court  is  careful,  and  justly  careful,  to  prdteot 
executors  and  trustees  who  act  honesuy  and  'bind  fide.  It 
is  extremely  important  that  the  Court  should  pursue  this 
course,  otherwise  there  would  be  hesitation  to  acoejit  such 
ofllces,  and  difBcuTty  to  procure  proper  persons  to  act.  The 
great  charge  made  against  these  executors  and  trustees  Is 
this:  that  th^  proceeded  too  hastily  in  the  ssle  of  the  busi- 
ness. The  trusts  of  the  win  were  to  sen  and  convert  the  pro- 
perty with  all  convenient  speed, — what  was  the  nature  of 
the  property?  It  was  a  trade  carried  on  fai  a  maritime  town, 
for  supplying  goods  to  officers  of  the  naval  and  merchant 
service.  The  consequences  of  canying  <m  that  trade  by 
the  executors  would  be  this,  that  they  would  themselTes 
become  traders,  and  lisble  to  aQ  the  consequences  of  the 
bankrupt  law.  It  cannot  be  expected  that  any  peraons 
woidd  take  up  a  budnees  of  that  desoription.  Hm  veiy 
nature  of  the  ooncem  sendered  it  necessaiy  that  a  sale 
should  be  effected  as  speedily  as  posidble.  It  Is  dear  that 
the  executors  were  justified  hi  selling  as  eax^  as  they 
could.  I  think  that  so  far  from  its  having  been  an  act  of 
impmdfioice,  they  must  be  coniddered  to  havea<$ted  In  the 
exercise  of  sound  judgment.  Then  It  Is  said  that  the 
mode  oi  sale  was  improper;  that  th«»  ou^  to  have  been 
not  a  pubUo  sale,  but  an  announcement  that  the  business 
was  in  sale.  Kow,  we  have  had  here  in  tfads  Court  re- 
oently  an  instsnce  of  the  bad  effect  of  its  bdng  known 
in  any  trade  that  a  business  in  that  trade  is  for  sale. 
Suppose  theae  ciroolars  had  been  issued,  and  st^pose  no 
sesnlt  had  followed  the  Issuing  of  the  droularB,  no  satis- 
faotoiy  offer  had  been  made  for  the  purchase  of  the  busi- 
ness; what  would  the  consequences  have  been  on  any 
attemptiftcl  future  ssle  of  the  same  bifeiness?  why  ft  would 
have  been  said  that  the  business  had  been  hawked  shout 
on  the  Twiirir^f.^  and  was  not  worth  anybody's  while  to 
pmrfiase.  I  recoUeot  a  case  of  that  nature  before  me 
not  two  months  ago,  and  not  yet  diaposed  o4  in  which 
4te  result  of  A  business  being  known  to  be  on  sale  for 
some  time  pBodnoed  a  moA  pcejndidsl  effect  on  *  future 
sale.  But  snjipomng  that  that  axgument  is  not  well 
founded,  this  at  least  is  clear,  that  when  the  testatrix  imposed 
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Chancebt. 


Bainbbidoe  v.  Kikkaibd. 


Chancebt. 


X.S. 


April  16, 17,  22. 
Bainbbidoe  r.  Eiknaibd. 


Vendor  and  purchaser — Specific  performance — Indemnity 

—Compensation, 

A,  being  tenant  for  life  ef  an  estate^  with  remainder  to 
his  issue  in  tail,  remainder  to  himself  and  his  heirs,  sul^ect 
to  a  charge  for  portions  created  bg  the  settlement  and  to 
a  power  of  sale  in  the  trustees,  contracted  to  seU  the  pro^ 
perty^  and  afterwards  died  without ^  issue,  and  without 
having  obtained  the  consent  of  the  trustees  to  the  sale.  On 
a  bill  by  the  purchaser  against  A,*s  devisee  in  trust  and 
personal  representative,  specific  performance  was  decreed, 
but  without  compensation  or  an  indemnity  in  respect  of 
the  charge. 

The  i^aintiff  was  in  1855  in  the'oocnpation  of  a  farm 
oalled  Eastgate  farm,  at  Weardale,  in  the  county  of 
Durham,  as  to  one  moiety  as  owner  under  a  lease  for 
lives  from  the  Bishop  of  Durham,  and  as  to  the  other 
moiefy  as  yearly  tenant  to  the  late  Earl  of  Scarborough. 
The  latter  moiety,  which  was  also  held  under  a  lease  for 
lives  from  the  Bishop,  was  subject  to  the  trusts  of  a  deed 
dated  the  28th  of  May,  1812,  under  which  the  Earl  was 
in  1855  tenant  for  life,  with  remainder  to  the  use  of  or 
in  trust  for  his  first  and  other  sons  successively,  in  tail 
male,  with  remainder  to  the  use  or  in  trust  for  the  Earl, 
his  heirs  and  assigns.  The  deed  contained  a  power  of 
sale  exerciseable  by  the  trustees  at  the  request  of  the 
Earl,  the  purchase-money  to  be  reinvested  in  land  to  be 
settled  in  the  same  way.  A  term  of  years  was  thereby 
limited  for  raising  a  charge  of  £15,000  for  portions,  to 
which  the  rest  of  the  Savile  estates,  which  were  of  very 
great  value,  were  also  subject.  The  entire  beneficial  in- 
terest in  the  second  moiety  of  the  farm  was  therefore,  in 
1855,  vested  in  the  Earl,  who  was  then  a  bachelor  of 
sixty-seven  years  of  age,  subject  only  to  the  contingency 
of  his  having  issue  male  (which  never  happened),  and  to 
the  liability  in  respect  of  the  charge  for  portions.  In 
April,  1855,  the  Earl,  by  his  solicitor  and  agents  Mr.  John 
Allan  Powell,  entered  into  an  agreement  with  the  plain- 
tiff for  the  side  to  him  of  that  moiefy  for  £4,350.  This 
agreement  was  dealt  with  by  the  plaintiff  and  the  agents 
of  the  Earl  as  a  valid  contract  of  sale,  but  various  diffi- 
culties or  delays  arose,  in  consequence  of  which  it  was 
not  completed  during  the  lifetime  of  the  Earl,  who  died 
on  the  29th  of  October,  1856,  and  his  representatives 
now  declined  to  complete  except  under  the  direction  of 
the  Court 

By  his  will,  dated  the  22nd  of  June,  1837,  the  Earl 
gave  his  estates  in  the  county  of  Durham  and  elsewhere. 
Including  the  hereditaments  above-mentioned,  to  trustees 
in  trust,  subject  to  the  payment  of  incumbrances  and 
oertain  other  outgoings,  for  the  heirs  of  his  own  body,  and 
in  default  for  the  defendant  Henry  Savile  for  life,  with 
lemainderB  over,  and  with  a  power  of  sale  vested  in  the 
trustees,  exerciseable  at  the  request  of  the  tenant  for  life. 

The  bill,  which  was  filed  in  April,  1862,  after  a  long 
correspondence  with  reference  to  the  completion  of  the 
purchase,  insisted  on  the  contract  as  being  valid  and 
binding  on  the  Earl,  and  as  having  been  so  treated  by 
him  and  his  agents,  and  by  his  representatives  after  his 
death,  and  that  it  was  in  no  way  affected  by  his  death, 
although  the  devolution  of  the  legal  estate  under  his  will 
would  necessarily  produce  some  variation  in  the  form  of 
and  the  parties  to  t^e  conveyance.  It  was  also  alleged  that 
although,  subject  to  the  charge,  and  in  the  events  that 
happened,  the  Earl  could  by  his  sole  act  have  made  a 
title,  it  was  in  contemplation  of  all  parties  during  his 
lifetime  (although  this  was  not  part  of  the  express  oon- 
tract)  that  he  should  obtain  the  concurrence  of  the  trus- 
tees of  the  setblement,  by  which  the  property  would  have 
been  exonerated  from  the  charge  for  portions.  It  did 
not,  however,  appear  that  the  consent  of  the  trustees  had 
been  obtained,  and  the  power  having  expired  by  the 


EarPs  death,  some  negodations  took  place  on  the 
footing  that  the  sale  was  to  be  carried  out  by  means  of 
the  power  of  sale  under  the  will,  in  the  course  of  which 
some  difficulty  was  raised  as  to  the  charge  of  debts,  &c., 
in  the  will,  as  well  as  the  charge  in  the  settlement.  The 
plaintiff,  however,  insisted  thkt  his  claim  under  the 
contract  must  supersede  the  former  charge.  A  further 
difficulty  was  afterwards  raised  with  reference  to  the 
destination  of  the  purchase-money*  which,  on  the  footing 
that  there  was  a  constructive  conversion  in  the  testator's 
lifetime,  would  pass  by  his  will  as  personal  estate,  but  if 
the  sale  was  to  be  under  the  power  in  the  will,  would 
pass  into  a  different  channeL 

The  plaintiff,  in  reliance  on  the  contract,  had  spent 
money  in  reiMurs  and  improvemraits,  and  had  also  been 
in  negotiation  with  an  insurance  company  for  a  loan 
upon  Uie  security  of  the  property,  and  with  the  Ecclesias- 
tical GommissionerB  for  a  conveyance  to  them  of  the  en- 
tirety. 

The  bill  was  filed  against  Arthur  Fitsgerald  Einnaiid, 
the  surviving  trustee  of  the  will,  and  the  said  Henry 
Savile,  who  was  the  Earl's  legal  personal  representative 
as  well  as  tenant  for  life  under  the  will,  and  asked  for  a 
conveyance,  or,  in  the  alternative,  for  damages. 

Selwyn,  Q.C,  and  Shoe,  for  the  plaintiff,  asked  fat  spe- 
cific -pirtormasioe,  with  compensation  or  indemnity  in 
respect  of  the  change  of  £15,000. 

BaggaUay,  Q.C,  and  C,  Barber,  for  the  defendant  Kin- 
naird. — ^The  plaintiff's  case  must  be  treated  as  it  stood  at 
the  date  of  the  contract.  At  that  time  he  could  not  have 
enforced  specific  performance,  and  lus  ri^ts  could  not  be 
raised  any  higher  by  subsequent  events.  At  any  rate  it 
was  not  a  case  either  for  compensation  or  an  indemnity. 
[The  Masteb  of  the  Bolls  said  he  thought  he  ought 
to  treat  the  case  as  if  Lord  Scarborough  were  alive  and 
could  not  get  the  trustees  to  join;  but  would  not  the 
covenants  for  title  in  a  conveyance  by  the  Earl  have 
enabled  the  plaintiff  to  obtain  damages  as  to  the  charge?] 
No,  for  the  covenants  would  have  been  limited  to  the 
vendor's  own  acts  and  those  of  his  testators  and  anoestors; 
and  the  devisee,  beii^T  only  a  trustee,  was  not  bound  to 
enter  into  any  covenant  except  against  incumbrances. 
The  plaintiff  hiad  not  shown  by  whom  or  out  of  what  pro- 
perty the  indemnity  claimed  ought  to  be  given.  More- 
over the  bill  did  not  pray  either  for  compensation  or  in- 
demnity, but  only  for  a  simple  conveyanoe.  They  also 
argued  that  there  was  no  contract  binding  on  the  Earl; 
and  that,  having  regard  to  the  delay — ^to  the  manner  in 
which  the  plaintiff  had  shifted  lus  ground,  in  treating 
the  matter  first  as  a  sale  by  the  Earl  himself,  then  by  the 
trustees  of  the  settlement,  and  lastly  by  the  devisees  in 
trust  under  the  power  in  the  will — and  to  the  difficulty 
as  to  the  disposition  of  the  purchase-money,  which  might 
occasion  a  suit  for  the  administration  of  t^e  Earl's  estate 
— the  plaintiff  could  have  no  relief:  Thomas  v.  Bering,  1 
Keen,  729;  Oraham  v.  Olimer,  8  Beav.  124;  Balmanno  ▼. 
Lumley,  1  Ves.  &  B.  225;  Baton  v.  Brebner,  1  Bligh  66; 
AyleU  V.  Ashton,  1  M.  &  0.  105. 

Haynes,  tot  Savile,  argued  against  the  alternative  re- 
lief sought,  so  far  as  related  to  damages  for  the  loss  of  the 
bargain:  ^kes  v.  WUd,  1  Best  &  Smith,  587;  Walker  v. 
Moore,  10  B.  &  C.  416f  Lord  St.  Leonards'  V.  U  P.  368, 
14th  ed. 

The  Masteb  of  the  Bolls  asked  for  a  reply  merely 
as  to  the  question  of  indemnity  or  compensation. 

Shee,  in  reply,  argued  that  the  cases  cited  on  the  other 
side  did  not  go  the  length  contended  for;  but  submitted 
to  take  a  simple  conveyance  if  the  Court  should  hold 
him  not  entitled  to  an  indemnity  or  compensation. 

The  Masteb  of  the  Bolls. — ^I  .must  look  into  the 
cases  to  see  whether  the  plaintiff  is  entitled  to  an  in- 
demnity.   I  amolearthatthereianotaoaieforoooipen- 
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Hakewill  V,  White. — Matthews  v.  Palmeb.    Pbitchabd  v,  Palmeb. 


Crahohbt. 


Moofding  to  the  law  of  that  oountiy,  zeal  estate  oonld 
be  di^KMed  of  by  a  will  not  made  there. 

Glatte,  Q.C.y  and  Pickiitson,  appeared  for  the  plaintiff- 

Baity y  Q,C.,  and  KarslaJie,  for  parties  interested  nnder 
the  will,  referred  to  a  work  in  Trench  by  St.  Joseph, 
called  ''Concordance  of  the  Code  Napoleon,"  2nd  ed., 
being  a  comparison  of  the  laws  of  other  countries  with 
the  code,  and  inter  alia  that  of  Norway,  on  the  subject 
of  Donations  inter  vivos  and  Wills.  It  is  there  stated 
that  a  stranger  in  Norway  enjoys  the  same  rights  as  the 
Norwegians  themselves  with  very  lew  exceptions.  An 
opinion  had  been  taken  of  a  Norw^^ian  lawyer,  simply 
upon  the  question  asked,  without  any  case  being  stated, 
and  he  had  stated  that  the  same  law  existed  in  Norway 
as  in  this  countzy  upon  the  question. 

Cozens  Hard^,  for  Arthur  White,  argued  that  the 
legacies  not  yet  paid  to  the  plaintiffs  and  the  children 
should  be  put  upon  on  equal  footing,  and  that  the  estates 
in  Norway  were  chargeable  with  the  payment  of  aU  the 
legacies  equally  in  case  of  a  deficiency  of  assets. 

Osborne,  Q.C.,  and  Langmorthyffm  the  heir  in  tail, con- 
tended that  there  was  no  charge  on  the  Norway  estates. 
The  leg^acies  were  specific,  being  gifts  of  so  much  of  a 
specific  fund:  Christian  T.  Deveren^,  12  Sim.  264;  Boper 
on  Legacies,  195. 

Hanson,  isit  the  three  first  defendants,  took  the  same 
line  of  argument. 

K1KDKB8LET,  y.C,  said  that  the  only  question  was 
whether,  upon  the  construction  of  this  instrument,  t^ 
testator  could  be  held  to  hare  charged  certain  gross  sums 
of  money,  which  he  had  giyen  to  his  children,  upon  his 
estates  hi  Norway.  He  had  real  and  peisoni^  estate  in 
Bngland.  So  fur  there  was  no  doubt  that  these  sums 
were  payable  out  of  those  estates.  It  was  not  a  question 
of  Norway  law,  but  of  intention,  timing  chiefly  on  the 
woida  **  immediately  from  and  alter  payment  of  all  my 
debts  and  the  legacies  by  me  hereinbefore  bequeathed," 
IU3.,  whether  the  testator  meant  to  include  all  &e  legacies 
thcneinbefore  bequeathed,  or  only  a  certain  class  of  those 
legacies?  The  scheme  of  the  ^vdll  appeared  to  be  this. 
HaTlog  real  and  personal  estate  in  England  and  real 
estate  in  Norway,  he  first  dealt  with  his  English  property, 
with  all  his  property  except  his  Norway  estates;  he  then 
dealt  cxolusiyely  with  that;  and  it  was  quite  consistent 
that  he  should  hare  meant  all  his  legacies  and  bequests 
of  sums  of  money  as  well  as  debts  to  be  paid  first  out  of 
the  Soglish  property,  uid  make  it  applicable  to  pay  aU; 
but  as  it  might  be  insufficient  for  tiiat  purpoee,  it  was 
Tery  reasonable  for  him  to  make  the  Norway  estates  sub- 
ject to  such  payments  in  aid  of  that  in  England,  especially 
inasmuch  as  the  Norway  property  was  that  which  he  had 
made  a  settlement  of  in  f  arour  of  his  issue  or  f  amilj%  He 
«sed  the  woids  *'  my  said  residue,"  not  having  mentioned 
any  before,  meaning  9Xi  the  Engli^  property  which 
riiould  remaini  and  he  then  gave  certain  sums  of  money 
to  A.,  B.,  C,  &0.,  whk)h  wefe  clearly  legacies,  and  payaUe 
in  priority  to  any  others,  beeause  tibie  oilers  were  expressly 
to  oome  out  of  that  which  remained  after  payment  of  the 
first-mentioiied  legacies;  and  the  principal  question  was 
whether  those  sums  were  legacies,  because  if  they  were 
not,  they  were  not  among  tire  things  charged  on  the  Nor- 
way estate,  and  if  they  were  legacies  &ey  were  so  charged, 
saiess  there  was  something  in  the  context  showing  that 
the  testator  did  not  use  terms  of  description  in  their 
natural  and  primacy,  but  in  some  secondary,  sense.  It 
was  said  that  they  were  proceeds  of  residue,  and  not  ali- 
quot parts,  the  word  used  being  <*  thereout,"  but  they 
wsre  as  much  money  leg^es  as  any  sum  of  money  given 
by  the  will,  and  the  lang^uage  must  be  taken  in  its  pri- 
mary sense.  It  was  also  contended  that  they  were  spe- 
oifio,  but  if  that  were  so,  they  were  not  less  legacies;  they 
were  simply  paitieular  legacies  out  of  the  whole  that 
aiM«ld  lemain  after  paying  debts  and  liabilities.    Were 


they  demonstrative?  Legacies  were  demonstrative  where 
a  testator  gtfve  to  A.  a  sum  of  money,  specifically  directed 
to  be  paid  out  of  a  certain  sum  of  stock  or  leasehold,  or 
otiher  property,  and  the  failure  of  the  fund  did  not  oeca- 
sion  the  failure  of  the  legacy;  but  in  this  case  the  legacies 
were  payable  out  of  the  English  real  and  personal  pro- 
perty like  any  other  legacies;  and  therefore,  when  the 
testator  spoke  of  legacies  thereinbefore  given,  he  referred 
to  these,  and  he  did  not  mean  1^  Norway  property  to  be 
liable  to  them.  If  he  had  they  would  have  b^  payable 
pro  rata,  but  he  only  me«it  tiiat  property  to  be  liable  so 
far  as  the  English  property  was  insufficient.  There  most 
be  an  inquiry  as  to  what  the  law  of  Norway  was  witit 
respect  to  this  wlU^  coi  a  regular  case  for  the  opinion  ol 
counsel  there. 


S(^lioitQrB,  Carem  Jj^  Co,;  Jones  ^  Blanohard, 


V .  V.  K. 


3IATTHEWS  V,  Palmeb. 
Pbitchabd  v.  Palmeb. 


April  23. 


Practiee — Tteo  sidts  for  the  administration  sf  the  «Mi# 
estate — Motion  to  stay  proceedings— -AmaigamtUUm  iff 
decrees. 

Where  two  sttits  are  instUntedfor  the  administration  fff 
the  same  estate ,  and  a  decree  is  made  in  one  for  ordindry 
administration,  hit  in  the  other  suit  the  prayer  extendg 
to  other  matters,  the  Court  will  stay  proceedings  in  the 
suit  in  which  no  decree  has  been  made,  on  the  undertakinff 
of  all  parties  in  the  other  suit  to  introduce  into  their 
decree  the  extra  matter  prayed  by  that  bill,  on  the  au^ 
thority  ef  Gwyer  v.  Peterson,  26  Beav.  83. 

Baily,  Q,C.,  and  Batten  moved  in  these  suits  that  aU 
proceedings  in  the  suit  of  Pritchard  v.  Palmer  might  be 
stayed,  on  the  ground  that  the  two  suits  were  for  the  ad- 
minisiaration  of  the  same  estate  and  iot  the  same  object^  or, 
in  the  alternative,  that  all  such  proceedings  might  bestajed^ 
the  plaintiffis  in  Matthews  v.  Palmer  undertaking  to  intio- 
duce  into  their  decree  those  matters  not  already  formings 
part  of  such  decree,  but  which  formed  part  of  the  rdief 
sought  in  the  suit  of  Pritchard  v.  Palmer,  The  first  suit 
of  Matthews  V.  Palmer  set  out  the  wiU  of  Thomas 
Matthews,  of  Sporle,  Norfolk,  dated  the  18th  of  Oc- 
tober, 1854,  whereby  he  gave  to  Charles  Palmer  his 
freehold  and  copyhold  property,  subject  to  a  rent- 
charge  of  £,26  to  his  sister,  Catherine  Headly,  upon 
trust  to  receive  the  rents  and  pay  them,  subject  to 
the  rent-charge,  to  his  children  and  their  issue,  and 
then  to  sell  and  divide  the  proceeds  among  his  children 
and  their  issue  at  twenty-one,  and  then  to  his  next  of  kin. 
And  subject  to  the  payment  of  debts,  he  gave  the  residae 
of  the  stock,  mortgages,  bonds,  and  personal  estate  to  his 
executrix  and  executor  upon  trust  to  carry  on  the  farm.) 
the  widow  as  long  as  she  remained  unmarried  to  livo 
with  the  children  and  be  maintained  upon  the  farm;  uid 
the  surplus  of  the  personalty  to  be  invested,  and  after 
giymg  up  occupying  the  farm,  the  remaining  implements 
to  be  sold,  and  the  whole  property  to  be  divided  into  sixtha 
in  favour  of  the  widow  and  the  five  daughters.  The  bill 
stated  that  the  testator  died  in  November,  1854,  leavini^ 
his  wife  and  children  surviving,  and  in  Marc^,  1855, 
a  new  trustee  was  appointed  by  an  order  of  this 
Court;  that  the  farm  had  been  given  up  and  the  stock 
sold,  and  the  debts  and  funeral  and  testamentary  ex- 
penses paid,  and  the  surplus  had  been  invested;  an4  the 
bill  prayed  the  ordinary  administration.  In  this  suit  a  de- 
cree had  been  made  in  the  terms  of  the  prayer,  and  Maria 
Pritchard,  a  daughter  of  the  testator,  who  had  attained 
twenty-one  and  married,  having  notice  of  the  suit,  but 
nothing  more,  instituted  the  suit  of  Pritchard  v.  Palmer, 
the  bill  in  wMch  set  out  the  will  verbatim,  stated  the 
character  of  ihe  farms  and  dwelling-house,  her  marriage 
and  the  settlement  made  on  that  occasion,  and  alleged  that 
the  profits  of  the  farms  had  been  accumulated,  and 
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DAMEB  v.  POBTAKLmGTON.     POBTABLINGTON  V,  DAHSB. 


Chancebt. 


Dawson  Bamer,  and  Matthew  Sheffield  Gasson,  three 
several  legacies  of  £5,000  on  trusts  after  mentioned,  and 
of  £2,000  to  M.  S.  Gasson  absolutely.  And  he  gave,  de- 
vised, bequeathed,  directed,  limited,  and  appointed  all  his 
freehold  estate  called  Bosorea,  in  the  county  of  Tipperary, 
to  the  use  of  the  said  George  Lionel  Dawson  Darner,  and 
the  heirs  male  of  his  body  for  ever,  but  sul^'eot,  neverthe- 
less, and  charged  and  chargeable  with  the  payment  to  the 
testator's  brother  William  Mackenzie  Dawson  and  his 
assigns  of  an  annuity  or  clear  yearly  sum  of  £500 
sterling  during  his  life;  and  also  with  the  payment  to 
his  (the  testator's)  natural  son  John  Dawson  Hill  and 
his  assigns  of  au  annuity  or  dear  yearly  sum  of  £200 
sterling  during  his  life;  such  several  annuities  to  be 
paid  by  equal  half-yearly  payments  in  every  year,  the 
first  payment  thereof  respectively  to  be  made  at  the 
expiration  of  six  calendar  months  after  his  decease, 
with  a  proportionate  part  of  such  several  annuities 
from  the  time  of  his  decease,  or  from  the  last  preced- 
ing half-yearly  day  of  payment  thereof  respectively  up 
to  the  time  of  the  decease  of  them,  the  said  William 
Mackenzie  Dawson  and  John  Dawson  Hill  respectively. 
And  he  thereby  directed  that  the  residue  of  his  estates 
thereinafter  devised  should  be  considered  and  made  the 
primary  fund  for  the  payment  of  his  debts  and  the  several 
legacies  given  by  that  his  will,  and  that  his  Roscrea 
estate  thereinbefore  devised,  subject  as  aforesaid,  to  the 
said  George  Lionel  Dawson  Damer  and  the  heirs  nude  of 
his  body,  should  not  be  subject  or  liable  to  the  payment 
of  the  said  debts  and  legacies  unless  the  said  residue  of 
his  estates  thereafter  specifically  bequeathed  lor  those 
purposes  should  prove  of  insufficient  value.  Then  fol- 
lowed a  devise  of  the  residuary  really  on  trust  for  sale, 
and  stand  possessed  of  the  proceeds  on  trust  to  pay  inte- 
rest on  his  debts,  and  funeral  and  testamentary  expenses, 
and  interest  on  t^e  legacies  at  £5  percent.,  and  then  the 
principal  of  the  debts  and  legaoie^t  the  discretion  of  the 
trustees,  and  to  invest.  There  was  then  a  power  to  mort- 
gage the  real  estate  except  Roscrea,  aud  to  stand  pos- 
sessed of  the  unsold  portion  of  the  residuary  estate, 
subject  to  such  mortgage  to  be  made  thereon  as  afore- 
said, on  trust  to  convey  and  assign  the  same  to  his  nephew, 
Henry  John  Dawson  Damer,  his  heirs,  executors,  adminis- 
trators, and  assigns,  according  to  the  different  natures  of 
such  estates  respectively;  but  if  he  should  die  without 
leaving  an  heir  male  of  his  body  lawfully  begotten,  then 
toconvey  and  assign  the  same  several  premises  to  his  bro- 
ther George  Lionel  Dawson  Damer,  his  heirs,  executors,  ad- 
ministrators, and  assigns ;  but  if  he  should  not  be  living  at 
his  (the  testator's)  death,  then  to  the  person  who,  at  the 
testator's  decease,  should  succeed  to  Uie  title  of  Earl  of 
Portarlington,  and  to  his  executors,  administrators,  and 
assigns  absolutely.  Then  followed  charges  on  the  unsold 
estates  in  favour  of  various  persons  by  annuity  and 
otherwise,  with  a  power  of  entry  and  distress,  with  trusts 
as  to  the  three  legacies  of  £5,000;  and  in  case  none  of 
such  legatees  attained  a  vested  interest,  the  funds,  if 
raised,  were  to  fall  into  the  residue,  and  if  not  raised  were 
not  to  be  raised;  and  the  will  contained  other  provisions 
*  upon  which  no  question  turned.  The  testator  also  made 
a  codicil  to  his  will,  as  follows: — 

"I,  John  Dawson,  Earl  of  Portarlington,  give  and 
bequeath  to  Ellen  Whittaker  Barley  the  sum  of  £800 
a-year  for  her  life;  also  to  be  bought  for  her  the  house 
situated  10,  Ghinarterrace,  Kennington-road.  This  is  my 
last  wish  and  testimony  to  ^e  done  for  her  after  my 
decease  out  of  my  estates  in  Ireland,  in  case  I  not 
live  to  fulfil  these  my  last  wishes. — ^Witness  my  hand 
and  seal,  28th  December,  1846.  "  Pobtablinoton. 

"  Witnesses,  Elizabeth  Barley,  Sarah  OUver." 

Glasse,  Q,C»,  and  Oibome,  Q.C.,  appeared  for  the  plain- 
tiff in  the  second  suit. 

Shaptevy  Q,C.i  and  H,  JSa^sharve^  for  Mrs.  Blakeney  and 
other  legatees. 


DrucCy  for  another  legatee. 

Waller  and  Pheaty  for  Ellen  Whittaker  Barley. 

BoviU,  for  another  legatee. 

OraoUnall,  for  Mrs.  Pyne,  an  annuitant, 

Roxburgh,  for  the  trustees. 

ToUer,  Q.C,  and  Roichy  for  Lord  Forteeoue (one  of  Ii(»d 
Portarlington's  executors). 

EriUney  for  Ot,  L.  D.  Damer. 

BaUy,  Q,C,  and  IT.  iZ.  Young,  for  the  two  annnitantB 
on  the  Boecrea  estates. 

Those  annuitants  were  dead,  and  their  representatiTes 
claimed  the  arrears  of  the  annuities  in  full.  The  legmr- 
tees  contested  the  Boscrea  annuitants'  claim,  alleging 
that  the  legacies  were  charged  on  the  annuities  as 
well  as  the  estates.  The  other  annuitants  who  were 
charged  primarily  on  the  general  residue,  claimed  also  to 
have  a  charge  on  the  Roscrea  estates,  as  did  the  annuitants 
under  the  oodiciL  The  case  now  came  on  for  further  con- 
sideratioiL  The  first  question  was  whether  the  legacies 
given  by  the  will  were  charged,  not  only  on  the  Roscrea 
estates  but  on  the  two  rent-charges,  called  by  the  testator 
«  annuities,"  issuing  out  of  that  estate;  or  whether  those 
two  rent-charges  were  to  be  paid  in  full  in  priority. 

EiNDEBSLET,  Y.G.,  Said  that  on  the  first  point  he  had 
no  reasonable  doubt  [his  Honour  read  the  clause],  that 
question  being  whether  the  legacies  which  were  primarily 
charged  on  the  residuary  general  estate,  and  secondarily 
chafed  on  the  Roscrea  property  if  the  general  estate  was 
insufficient,  were  charged  upon  the  rent<2harges  arising 
out  of  the  Roscrea  estate  as  well  as  upon  the  Roscrea 
estate  itself.  He  thought  they  were  not.  The  testator's 
dear  intention  was  to  devise  the  Roscrea  estate,  subject  to 
aud  chargeable  with  the  two  rent-charges  (he  caUed  them 
annuities),  in  favour  of  two  particular  persons;  and  he  said 
so  in  distinct  terms.  Then  in  the  clause  immediately  fol- 
lowing he  charged  his  debts  and  legacies  upon  the  estate 
if  the  fund  out  of  which  they  were  to  be  primarily  paid 
was  insufficient,  and  used  the  expression  **  subject  as  afore- 
said," and  no  doubt  the  meaning  of  those  words  was  that 
the  Roscrea  property  was  to  bear  the  two  annuities  in  fall 
first,  and  whatever  was  left  must  then  go  towards  the 
payment  of  the  other  legacies. 

The  next  point  was  whether  the  annuitant  of  £300 
a-year  under  the  codicil  had  a  charge  upon  the  Roscrea 
estates  pari  passu  with  the  two  annuitants:  Long  ▼. 
Shorty  1  P.  Wms.  403;  Conron  v.  Ocmron,  7  H.  of  L.  Oas. 
168;   Creed  v.  Creed,  11  CI.  &  F.  491. 

SIiNDEBSLEY,  Y.C.,  sald  that»  with  respect  to  the  codicil, 
no  doubt  if  the  codicil  had  been  a  part  of  the  will  the  an- 
nuity of  £300  Sryear  would  clearly  have  been  a  charge  on 
the  Roscrea  estates;  still  it  must  be  considered  with  the 
will,  and  the  intention  of  the  testator  ascertained  from  both. 
Now,  he  thought  fit  to  devise  the  Roscrea  estate  subject 
to  two  annuities,  and  also  subject  to  debts  and  legacies — 
if,  that  is  to  say,  the  general  residue  of  the  unsold  real  and 
I>er8onal  estate  was  insufficient.  The  only  question  was  did 
the  trusts  of  the  general  residue  mentioned  in  the  will 
comprise  the  legacy  under  the  codicil  in  the  same  manner 
as  those  that  were  the  subject  of  the  trusts  of  the  general 
residue?  His  Honour  thought  that  when  the  testator 
in  his  will  alluded  to  the  two  charges  on  the  Roscrea 
estate,he  clearly  distinguished  between  legacies  given  by 
the  will  and  legacies  given  by  the  codicil.  The  oodicU 
was  very  vague  in  its  terms,  and  it  was  made  when  he 
was  in  ewtremis,  KotwitJistanding  that  it  was  contended 
that  the  annuity  of  £300  a-year  given  by  it  was  charged 
on  the  Roscrea  estates  to  be  'paid  pari  passu  with  the  two 
annuities,  his  Honour  thought  it  was  not:  there  was  no 
such  intention.  What  he  meant  was,  that  having  charged 
debts  and  legacies  on  the  general  residuary  estate  firsts 
and  seoondl;^  on  the  Roeorea  property,  it  oonld  not  bQ 
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Chakcebt. 


DiLLEY  r,  Matthews. — ^The  **  Louisa." 


ABMnLALTT. 


v.cw. 


Billet  t^.  Matthews. 


April  28. 


Will — Constnietion — Mi9de$oripti&n, 

Tettator — who  had  a  wife  (E.)  alive  at  the  date  of  hU 
will  but  living  with  another  man — lived  with  a  woman  (S.), 
as  his  reputed  wife,  and  hy  hii  will  go/ve  certain  property 
to  **my  wife  S**    E,  predeceased  the  testator. 

Heldf  that  S.  took  under  this  g\ft, 

Thomas  Matthews,  by  his  will  dated  the  12th  of  De- 
cember, 1857,  appointed  ''mj  wife  Sarah  during  her 
widowhood  guardian  of  my  chUdren,  and  after  her  de- 
cease, or  in  case  she  should  many  again,  then  I  appoint 
my  said  trustees  to  be  such  guardians."  In  a  subsequent 
part  of  the  will  testator  gave  **  the  annual  inoome  of  my 
trust  property  to  my  said  wife  for  her  life,  if  she  shaU 
so  long  remain  my  widow  unmarried,  to  enable  her  there- 
out to  maintain  and  educate  my  children;  and  after  the 
death  of  my  said  wife,  or  in  case  she  shoiild  many  again, 
whichever  shall  first  happen,"  the  trustees  were  directed 
to  stand  possessed  of  the  trust  property  in  trust  for  **  such 
child  or  children  of  mine  "  as  should  attain  twenty-one 
or  marry,  in  equal  shares  as  tenants  in  conmion.  It  ap- 
peared that  at  the  date  of  the  will  the  testator  was  living 
with  a  woman  named  Sarah  Nichols,  whom  he  represented 
to  be  his  wife,  and  l^  whom  he  had  four  children.  At 
tills  period,  however,  he  had  a  wife  living,  named  Elisa- 
beth, who  had  eloped  from  him,  and  died  in  1859,  before 
the  death  of  the  testator.  The  question  in  the  suit,  which 
was  for  the  administration  of  Thomas  Matthews's  estate, 
was  whether  Sarah  Matthews,  otherwise  Nichols,  was  en- 
titled to  the  property  comprised  in  the  fpSt  to  "  my  wife 
Sarah." 

On  behalf  of  Sarah  Matthews  it  was  contended  that  the 
testator  clearly  intended  the  gift  for  his  reputed  wife 
Sarah,  and  not  for  his  legal  wife  Elizabeth;  that  Lord 
Bacon's  2oth  maxim,  **  Veritas  nominis' toUit  errorem  de» 
menstratianisy"  governed  the  case;  and  that  the  identify  of 
the  legatee  being  established  an  inaccuracy  in  the  descrip- 
tion given  to  her  would  not  avoid  the  legapy.  (Doe  d.  Gains 
V.  Jlouu,  5  0.  B.  422;  OilesY.  GUes,  1  Keen.  685;  RUhton 
V.  Cobb,  5  My.  &  Or.  145;  Wilson  v.  Squire,  1  Y.  &  0.  0. 
654.) 

Elderton,  Bevir,  and  Schomberg,  appeared  for  the  several 
parties. 

Wood,  Y.C,  said  that  he  must  follow  the  authority  of 
the  cases  before  the  Common  Pleas  and  the  Bolls  (Doe  v. 
Jlouse  and  Giles  v.  Giles),  and  hold  that  Sarah  Matthews, 
otherwise  Nichols,  was  the  person  entitled  for  her  life  to 
the  property  comprised  in  the  gift  to  ^  my  wife  Sarah." 
His  Honour  also  observed  that  the  question  as  to  the  gift  to 
the  children  of  Sarah  Matthews  was  not  now  ripe  for 
decision. 

Solicitors,  Eyre  ^  Lawson;  Austin  ^  De  Gem, 


2l)imtraItB* 

The  "  Louisa."  April  14. 

Objection  to  jurisdiction — Absolute  appearance — Value  of 
property  salved — Merchant  Shipping  Act,  sect,  460 — 
Jurisdiction  of  justices — Owner — Mortgagee — Ckfsts, 

Where  the  defendant  intends  to  obfect  to  the  jurisdiction 
of  the  Court  on  the  ground  of  the  value  of  the  property 
salved  he  ought  to  enter  an  appearance  under  protest;  but 
if  he  appears  absolutely,  and  raises  the  objection  after  the 
petition  is  filed,  the  Court  will  entertain  it,  but  mil  not 
give  him  costs. 

Where  there  is  a  dispute  between  the  salvors  and  a 
mortgagee  of  a  vessel,  the  justices  have  jurisdiction  under 
the  460/ A  section  of  the  Merchant  Shipping  Act, 

This  was  a  suit  for  salvage  services,  instituted  by  some 


boatmen  at  Hull  against  the  smack  Louisa,  belonging  to 
the  port  of  HuU.  The  vessel  was  arrested  on  the  22nd  of 
December,  1862;  the  defendant  William  Hare  entered  an 
absolute  appearance  in  the  cause  on  the  1st  of  Februaiy, 
1868,  and  on  the  17th  of  February  moved  the  Court  to 
dismiss  the  cause  and  decree  the  release  of  the  Louisa,  on 
the  ground  that  the  plaintifb  had  been  oonviQted  of  ooa- 
spiring  to  obtain  money  from  the  defendant  Hare  on  false 
pretenoes,  by  reason  of  their  having  claimed  a  rewazd  iw 
salvage  services  done  to  the  Louisa,  The  Court  rejected 
the  motion,  and  &e  plaintiffs  then  filed  their  petitum, 
setting  fort^  their  services,  and  alleging  that  a  few  di^ 
after  the  services  had  been  performed,  H.  Wilson  as  agent 
for  William  Asford,  the  owner,  and  William  Mark  Haze, 
the  mortgagee  of  the  said  smack,  agreed  with  Thomas 
Spun,  their  solicitor,  that  on  condition  that  the  smack 
should  be  sold  by  an  auctioneer  named  l^  them  theplain- 
tifb  should  receive  for  their  services  half  the  sum  for 
which  the  smack  should  sell,  and  that  Hare  subsequently 
repudiated  the  agreement^  and  refused  to  pay  the  plaintiffa 
any  sum  whatever  for  their  services. 

To  this  petition  the  defendant  filed  a  plea  aUeginn^ 
that  the  value  of  the  smack,  her  tacUe,  apparel,  and  fur- 
niture, the  property  salved,  did  not  exceed  £1,000,  and 
submitted  that  the  Court  had  no  jurisdiction  over  the 
cause,  and  prayed  the  Court  to  dismiss  the  cause  and  con- 
demn the  plaintiffs  in  costs. 

The  plaintiffs  replied,  (1)  that  the  defendant  had 
entered  an  absolute  appearance; '  that  he  subsequently 
moved  the  Court  to  dismiss  the  suit  and  release  the  vessel 
(without  denying  the  jurisdiction  of  the  Court);  that  the 
Court  rejected  such  motion,  and  that  by  reason  of  the 
premises  the  defendant  was  estopped  from  denying  the 
jurisdiction  of  the  Court;  (2)  that  at  the  time  of  the 
performance  of  the  salvage  services  and  of  the  arrest  of 
the  Louisa,  and  up  to  the  28rd  day  of  March,  1868, 
William  Asford  was  the  sole  registered  owner,  and  the 
defendant  was  only  a  mortgagee  of  the  Louisa;  that  tlie 
said  William  Asford  did  not  repudiate  the  agreement  on 
the  6th  article  of  the  petition  mentioned,  and  that  there 
was  no  dispute  between  him  and  the  plaintiffs  at  the  date 
of  the  arrest  of  the  Louisa,  as  to  the  amount  payable  to 
the  plaintiffs  for  their  services. 

Pritchard  moved  the  Court  to  reject  the  reply,  and 
relied  on  the  William  and  John,  W.  B.  ante  585,  and  sect. 
49  of  the  Merchant  Shipping  Amendment  Act,  1862. 

Tristram,  Dr,  contrk, — (1)  The  objection  to  the  jurisdic- 
tion of  the  Court  comes  too  late.  The  defendant  has 
entered  an  absolute  appearance,  and  by  the  practice  of 
the  court,  if  he  intended  to  have  objected  to  the  jurisdlo- 
tion  he  should  have  entered  an  appearance  under  protest. 
This  was  the  practice  in  this  Court  adopted  in  the 
Court  for  Divorce  in  Fortter  v.  Ihrster  and  Berridge,  31 
L.  J.  185.  The  defendant  has  gone  further.  After  ap- 
pearing absolutely,  he  moved  the  Court  to  dismiss  the 
suit,  not  for  want  of  jurisdiction,  but  on  quite  another 
ground,  and  having  lost  his  motion,  he  turns  round  and 
says  the  Court  has  no  jurisdiction.  This,  he  submitted, 
was  trifling  with  the  Court.  To  oust  the  jurisdiction  by 
sect.  49  of  the  Merchant  Shipping  Amendment  Act,  1862, 
it  will  be  for  the  defendant  to  raise  a  question  of  fact  as  to 
the  value  of  the  vesseL  What  is  the  proper  time  to  raise 
that  question?  Clearly  in  limine.  If  he  does  not  raise  it 
then,  he  should  be  considered  to  havewaived  it.  (2)  By  the 
460th  section  of  the  Merchant  Shipping  Act  justices  have 
only  jurisdiction  in  salvage  cases  when  there  is  a  dispute 
between  the  owners  and  salvors.  The  defendant  is  not  in 
iBxA  owner,  although  he  has  appeared  as  owner.  He  is  only 
a  mortagee.  There  is  no  dispute  between  the  owner  and 
the  plaintiffs,  but  only  between  the  mortgagee  and  the 
plaintiffs.  By  sect.  469,  when  the  veaael  is  sold  for 
default  of  payment  of  the  sum  awarded  by  the  justices, 
the  surplus  is  to  be  paid  over  to  the  owners  or  parties 
entitled  to  it.  making  a  ^ifltinptioa  between  the  oymers, 
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that  snm.  The  sessions  fonnd,  as  a  fact,  that  the  pay- 
ments made  bj  the  appellants  to  the  Bladcwall  Company 
weie  reasonable,  and  reduced  the  rate  to  the  sum  of  £595, 
subject  to  a  ca^  for  the  opinion  of  this  Court. 

The  quesions  for  the  opinion  of  the  Court  are — 1. 
Whether,  in  asoertaining  the  rateable  value  of  the  subject 
of  the  rate  any  sum  should  be  deducted  in  respect  of  the 
said  payments  by  the  appellants  to  the  Blackwall  Com- 
pany. 2.  Whether,  if  any  sum  ought  to  be  deducted  as 
in  the  first  question  mentioned,  the  sums  mentioned  in 
the  said  agreement  payable  by  the  appellants  to  the 
Blackwall  Company  lor  passenger  tolls  are  the  sums 
which  ought  to  be  so  deducted.  If  the  Court  should 
answer  both  questions  in  the  afiSrmatlYe,  the  order  of 
Mfldons  and  amendment  to  be  confirmed.  If  the  Court 
should  answer  either  question  in  the  negative,  the  order 
to  be  quashed  and  the  rateable  value  to  stand  at  £1,685. 

Iteld,  in  support  of  the  order  of  sessions,  contended 
that  the  deduction  was  rightly  made.  The  appellants 
charge  one  sum  as  fare,  but  they  hold  one  penny  or  three- 
half-pence  of  that  fare,  as  the  case  may  be,  for  ^e  Black- 
wall  Company.  They  themselves  really  receive  the  sum 
paid  by  each  passenger,  less  the  sum  paid  over  by  them 
to  the  Blackwall  company.  The  last-mentionea  sum, 
therefore,  is  not  a  part  of  their  gross  receipts.  It  would 
not  affect  the  yearly  tenantable  value  of  the  land  of  the 
Korth  London  Company  in  the  parish  of  St.  Pancras. 

Over  end f  Q.Cy  and  Z>.  D.  Xeane,  for  the  respondents, 
contended  that  the  order  of  sessions  was  wrong.  This 
privilege  of  using  the  lines  of  the  Blackwall  O^mpany 
must  be  looked  at  as  a  landlord's  improvement.  If  he 
had  i>afd  a  single  sum  for  it  he  would  not  have  been  able 
to  repay  himsdf  by  deducting  a  portion  of  every  fare  re- 
edved  from  the  passengers  carried.  And  it  makes  no 
difference  that  he  -psys  several  sxmis  from  time  to  time 
instead  of  a  single  sum.  At  any  rate,  if  any  deduction  is 
to  be  made,  it  diould  be  made  after  the  gross  receipts 
have  been  made  up.  The  appellants  have  no  right  to 
treat  the  sums  received  by  them  on  account  of  the  Black- 
wall  Company  as  if  such  sums  had  never  eiisted  at  alL 
By  so  doing  they  make  a  difference  in  their  own  favour,  to 
which  they  have  no  right. 

OooKBUBN,  C  J.— -This  case  is  vezy  clear,  and  I  think 
the  sewions  came  to  a  right  decision  upon  it.  Complaints 
have  often  been  made  of  the  inapplicability  of  the  land- 
lord and  tenant  principle  mentioned  rn  the  Parochial 
Assessment  Act  to  Railways.  But,  in  this  instance,  that 
principle  may  be  advantageously  applied,  because  in  oon- 
aidering  the  yearly  tenantable  value  of  the  land  in  the 
IKMsession  of  the  North  London  Bailway,  in  the  parish  of 
Bt.  Pancras,  it  would  be  inroper  to  exclude  the  amount 
paid  over  to  the  London  and  Blackwall  Railway  Com- 
pany. It  appears  that  the  entire  line  is  made  up  of  two 
parts.  That  in  the  possession  of  the  North  London  Railway 
extends  to  Bow  junction,  and  there  they  would  have 
to  pat  their  passengers  ou^  if  it  were  not  for  the  agree- 
ment they  have  entered  into  with  the  BlaokwaU  com- 
pany, to  pay  to  the  latter  one  penny  or  three-half-penoe, 
as  the  case  may  be,  for  each  jMtssenger  carried  on  to  Fen- 
ohurch-etreet.  But  not  a  farthing  of  this  last-mentioned 
sum  goes  into  the  pockets  of  the  North  London  Railway 
Company;  it  is  taken  wholly  on  behalf  of  the  Blackwall 
Bailway  Company;  and  therefore,  it  could  not  be  included 
in  any  rent  which  a  tenant  would  give  to  the  North  Lon- 
don Bailway  in  respect  of  land  in  the  parish  of  St.  Pancras. 
Again,  the  Blackwall  Railway  Company  are  assessable  in 
their  own  parish  for  all  their  receipts,  and  the  money  paid 
them  by  the  North  London  is  a  part  of  those  receipts.  If, 
therefore,  St.  Pancras  parish  were  to  receive  a  rate  in 
xespeot  of  this  sum,  and  the  Blackwall  Railway  Company 
were  also  to  pay  a  rate  in  respect  of  tiie  same,  the  result 
would  be  that  a  rate  would  be  raised  in  two  different 
parishes  upon  tiie  same  subject  matter.    I  think,  there- 


fore, that  the  amount  in  question  was  rightly  allowed  tp 
be  deducted. 

CBOMPTOK,BLA0KBUB]!r,  and  Mellor,  J  J.,  oonoorred. 

Judgment  for  the  appellants. 

Attorneys  for  the  appellants,  Paine  Jj;  Layton, 

Attorney  for  respondents,  Cooper, 


Q.B. 


April  \^. 

GbAT  ET  Ux  V,  PULLEK  AND  HUBBLE. 


Nuisance — Contractor — Negligence — Liability  for  is^ury 

to  third  person. 

Sect.  77  of  the  Metropolitan  Local  Management  Act 
(18  ^  19  Vict,  c.  120)  empowers  a  person  to  make  a  drain 
into  certain  sewers,  and  sect,-  110  directs  that  any  street 
broken  up  shall  be  reinstat-ed  with  all  convenient  speed, 
P.  intending  to  make  such  a  drain  employed  a  contractor 
i^S.)  to  do  the  necessary  work,  H,  did  it  so  negligently  that 
the  plaintiffs  wife  fell  in  afid  was  injured. 

Held,  in  an  action  against  P,  and  If,  to  recover  damages 
for  the  injury,  that  S.  alone  was  liable,  and  not  P. 

This  case  was  tried  before  Bladcbum,  J.,  at  the  sittingB 
in  London  after  Hilary  Term,  1868.  The  declaration  con- 
tained two  counts;  the  2nd,  which  was  the  only  material 
one,  was  for  having  made  a  trench  across  a  public  high- 
way under  the  powers  given  by  18  &  19  Vict  c.  120,  and 
not  having  properly  filled  it  in,  as  required  by  that  statute, 
in  consequence  of  which  the  plaintiff's  wife  f^  in  and 
was  injured. 

The  defendant  Pullen  was  the  owner  of  a  house  wit^iin 
tiie  Greenwich  District  of  the  Metropolitan  Board  of 
Works,  and  the  defendant  Hubble  was  inspector  of 
nuisances  for  i^iat  district.  Hubble  informed  PnUen  of  a 
nuisance  existing  in  respect  of  his  drains,  and  PuUen 
then  employed  Hubble  as  a  contractor  to  make  a  new 
drain,  whidi  he  did,  acting  under  18  &  19  Ylot  c.  120, 
B.  77,  and  out  a  trench  across  the  pavement,  but  he  fQlod 
it  in  so  carelessly  that  the  earth  sank,  and  in  conse- 
quence of  that  the  plaintiiPs  wife  fell  in  and  was  injured. 
The  jury  found  that  the  trench  was  improperly  filled  fn, 
and  assessed  the  damages  at  £65;  but  at  the  same  time 
found  for  the  defendant  Pullen,  whereupon  the  learned 
judge  reserved  leave  to  move  to  enter  &e  verdict  against 
Pullen  as  well  as  against  his  co-defendant. 

ff,  MUls  now  moved  pursuant  to  the  leave  reserved. — 
The  question  is  whether  th«w  is  not  a  statuttny  liability 
on  Ftdlen  to  fill  the  trench  in.  Sect  110  oasts  sa<^ 
liability  upon  him.  [Cbomptok,  J. — ^There  was  a  stata- 
tory  liability  cast  on  Hubble:  can  you  have  a  joint  statu- 
tory liability  on  him  and  Pullen  too.]  Impropeclj 
fillLig  in  the  trench  is  the  same  as  not  filUng  it  in  at  alL 
[CocKBTTBN,  C.J. — ^TouT  claim  here  is  for  negligence,  not 
for-  obstructing  the  highway.]  He  referred  to  Hike  t. 
The  SUtingboume  RaUway  Company,  80  L.  J.  Bx.  81,  and 
t^e  judgments  of  Pollock,  C3.,  at  p.  88,  and  Martin,  B., 
at  p.  84,  in  tiliat  case.  [Blackb0bn,  J.,  referred  to  BUis 
V.  Sh^ld  Gas  Co.,  2  E.  &  B.  767,  and  the  judgment  of 
Erie,  C  J.,  in  that  case.]  [Cbompton,  J. — ^I  quite  agree 
with  the  way  Wilde,  B.,  in  Hole  v.  The  Sittingbawme 
BaOway  Compaf^y,  at  p.  86,  expresses  the  liabiHty  of  the 
person  who  gives  the  order  to  a  contractor.] 

CocKBUBN,  CJ. — I  think  in  this  case  there  should  be 
no  rule.  There  is  nothing  to  take  this  case  out  of  the 
common  rule,  that  when  a  person,  in  exercise  of  a  right 
under  a  statutory  enactment,  employs  a  contractor  to  do 
a  work  and  mischief  ensues,  the  contractor  is  Hable,  and 
not  the  person  who  employed  him.  This  case  is  dearly 
distinguishable  from  Hole  v.  The  Sittingboume  Haikvay 
Company,  where  the  company  employed  a  oontraotor  to 
build  a  bridge  in  conformity  with  their  Act,  and  while 
the  bridge  was  unfinished  and  in  the  contractor's  hands 
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for  the  opinion  of  the  Court,  raise  the  point  which 
has  been  raised  before  m  to-day  as  to  the  oonstnxc- 
tion  of  the  28th  section  of  8  Geo.  i,  c.  126;  but  at 
the  same  time,  as  he  asks  the  Gonrt  wheUier  the  toll  was 
payable  or  not,  the  respondent  has  a  right  to  raise  any 
argument  which  appears  to  him  to  be  well  founded.  Now 
the  case  presents  two  points.  First,  what  is  the  construc- 
tion of  the  28th  section  of  8  Geo.  4,  c.  126?  secondly, 
whether  the  5  &  6  "WilL  4,  c.  18,  repecds  that  section.  I 
take  the  view  which  Mr.  Lush  has  taken  of  both  these 
points.  I  think  it  is  plain  that  the  words,  **  necessary 
for  the  purpose  of  loading  or  unloading  manure  or 
materials  "  do  not  refer  to  the  words,  *'  basket  or  baskets, 
empty  sack  or  sacks."  It  seems  to  me  that  the  meaning 
of  the  section  is,  that  if  tlie  load  is  really  substantially  a 
load  of  manure,  the  toll  collector  shall  not  charge  a  toll 
merely  because  the  cart  is  bringing  back  empty 
baskets  and  sacks  which  have  been  used  for  canying 
agricultural  produce.  I  think  that  view  is  in  accordance 
with  the  grammatical  and  common  sense  construction  of 
the  Act;  and  it  is  confirmed  by  the  fact  that  in  sect.  2  of 
58  Geo.  3,  c.  82  (which  is  repealed,  and  in  substance  re- 
enacted  by  3  Geo.  4,  c.  126,  the  Act  we  are  now  con- 
sidering), after  the  words  '*  empty  sack  or  sacks  ** 
occur  the  words  "  for  more  conTenient  carriage  "  which 
are  left  out  in  the  sect.  28,  of  3  Geo.  4  c.  1 26.  It  seems  to 
me  clear  from  a  comparison  of  the  two  sections,  that  the 
words  ''necessaiy  for  the  loading  and  unloading  of 
manure  or  materials"  were  intended  to  apply  only  to 
those  things  which  could  be  used  for  loading  or  unload- 
ing manure — namely,  "  spade,  shovel,  or  fork:"  and  that 
the  empty  baskets  and  sacks  were  supplied  to  be  on  the 
cart  "  for  more  convenient  carriage."  That  being  so  we 
come  to  the  second  point.  The  magistrate  has  come  to 
the  conclusion  that  the  second' Act  (5  &  6  Will.  4, 
c.  18)  repeals  the  28th  section  of  the  earlier  Act.  The 
title  of  that  Act  and  the  provisions  of  the  3rd  sec- 
tion show  that  it  is  in  favour  of  exemption.  And  I 
think  it  would  be  a  very  strong  thing  to  hold  that  the 
exemption  in  favour  of  empty  baskets  and  sacks  con- 
tained in  sect.  28  of  the  earlier  Act,  was  repealed  by 
an  Act  which  was  itself  intended  to  be  in  favour  of 
exemption.  It  seems  to  me  that  the  two  Acts  may 
well  stand  together,  for  the  5  &  6  WiU.  4,  c.  18,  extends 
to  "  horses,  beasts  and  cattle,"  some  of  the  exemptions 
which  by  sect.  28  of  3  Geo.  4,  c.  126,  were  confined  to 
**  waggons,  carts,  and  other  carriages."  And  this  Act 
does  therefore  contain  an  extension  of  exemption.  I  am 
of  opinion  that  we  cannot  say  that  the  provisions  of  an 
Act  of  Parliament  are  repealed  except  by  express  words 
or  necessary  implication.  In  this  case  there  are  no  words 
of  repeal;  but  on  the  contrary  the  words  of  the  late  Act 
contain  an  extension  of  the  exemption.  And  under  these 
circumstances  I  am  of  opinion  that  the  judgment  of  the 
Caurt  should  be  given  in  favour  of  the  appellant. 

Blackbubn,  J. — I  am  also  of  opinion  that  the  decision 
of  the  magistrate  is  wrong.  The  question  seems  to  me  to 
turn  upon  the  construction  of  the  28th  section  of  3  Geo.  4, 
o.  126.  In  that  section  the  Legislature  has,  for  reasons  that 
are  intelligible  enough,  thought  it  necessary  to  exempt  ma- 
nure generally  from  toll  by  way  of  enoouragfing  agriculture ; 
and  consequently  they  have  said  (in  sect.  81)  that  carts 
laden  with  manure  should  not  be  subject  to  toll  And  they 
have  also  passed  this  sect.  28,  in  construing  which  we 
must  look  to  the  ordinary  course  of  busineaB.  Now,  every- 
one knows  that  when  a  farmer  sends  his  cart  to  market 
with  his  agricultural  produce,  which  is  generally  bulky, 
he  has  his  empty  cart  coming  back;  and  that  is  a  very 
convenient  means  of  bringing  back  the  manure,  either  for 
his  own  use  or  for  others  for  hire.  And  inajsmuch  as  he 
usually  sends  his  ordinary  agricultural  produce  to  market, 
either  in  sacks  or  baskets,  he  has  to  bring  back  the  empty 
aaoks  or  baskets  in  the  cart  with  the  manure.  And  the 
Legislature  aeems  to  have  intended  to  say  that  he  la  not 


to  forfeit  the  privilege  of  bringing  manure  in  oonae- 
quence  of  having  the  empty  baaketa.  The  argument  oil 
bdialf  of  the  reepondent  seema  to  be  tbat  we  mnat  ocat*- 
stme  the  words  of  tiliat  aeotion  to  mean  **  baakat  or  has- 
keta,  empty  aaok  or  aac^"  **  neoeasazy  for  tlie  porpoae  of 
loading  or  unloading  auoh  manure  or  materiala.''  I  ooa- 
feas  it  aeema  to  me  tiiat  that  would  make  nonaenaeof  tba 
Act  Forldonotaee  how  yoawouldnae  baaketBoraaflkB 
for  the  purpose  of  loading  or  unloading  manure.  With, 
regard  to  the  seoond  •  point  the  magiatraie  aeema  to  hjiTO 
thought  not,  that  the  Act  did  not  apply,  but  that  tha 
Act  was  repealed  by  the  5  &  6  WilL  4,  o.  18.  But  tbm 
title  of  that  Act  is  "  An  Act  to  exempt  camagea  canyinip 
manure;"  whereaa  the  oonatmction  whidi  ia  ooniendei. 
for  on  behalf  of  the  reapondent  makea  it  an  Act  to  ixnpoas 
tolls  upon  carriages  carrying  manure  in  eertain  caaea  in 
which  there  was  aome  doubt  before  whether  th^  were 
exempted  or  not.  It  is  plain  from  the  body  of  the  Ajot  that 
the  Legislature  thought  they  were  conferring  an  exemption ; 
for  they  say  that  those  persona  who  have  contracted  for  the 
tolls  may  be  let  off.  If  they  had  intended  to  impoee  new- 
tolls,  instead  of  there  being  any  reason  for  the  oontractoxa 
wishing  to  be  let  off  there  would  be  a  reason  for  their 
wishing  to  hold  more  strictly  to  their  bargain.  There 
are  no  words  in  the  Act  which  provide  that  the  exemption 
then  enjoyed  is  to  be  limited  to  the  extent  of  the  exemp- 
tion granted  by  that  Act;  and  that  all  the  exemptiona 
which  have  been  given  by  other  Acta  are  to  be  henceforth 
repealed;  nor  are  there  any  words  which  by  neceasary 
implication  repeal  the  exemption  in  former  Acts.  The 
Act  is  an  Act  to  give  exemption,  and  there  is  nothing  to 
justify  the  Court  in  construing  it  aa  an  Act  to  take  awa^ 
exemption. 

Hbllob,  J. — I  waa  at  first  rather  atmok  l^  ihe  axgn- 
ment  on  b^ialf  of  the  respondent^  but  I  am  now  Ratiailed 
that  the  construction  put  upon  these  Acta  of  Pariiament  hj 
the  appellant  ia  the  right  oonatmction.  If  the  aeoond  Aab 
had  intended  to  repeal  the  firat  I  think  it  would  hsr^i 
made  aome  reference  to  it;  and  I  think  that,  looking  to 
the  Hdxd  dauae  and  to  the  title  of  t^  Act,  and  the  zeoitai 
aa  to  disputes  having  arisen,  it  is  perfectly  dear  that  it 
was  intended  rather  to  increase  exemptions  than  to  limit 
them.  I  am  therefore  of  opinion  that  the  decision  of  the 
magistrate  was  wrong. 

Attorney  for  the  appellant,  Harry  Haml^  Lawrence. 
Attorney  for  the  respondent,  Thonuu  Wontner, 


a.B.  April  24. 

Kebkik  and  Othebs,  Appellants^  v.  Jenkins, 

Mespondent. 

Conviction  for  being  in  a  dwelMng-houte  for  an  unlawful 
purpose — Information — Finding  of  the  justices — 5  Geo, 
4,  c»  83,  s»  4. 

An  information  was  laid  against  the  appellants  h^fipre 
two  justices  under  5  Geo.  4,  c.  88,  «.  4,  charging  them  with 
being  in  the  dwelling-house  of  the  respondent  for  am  us^ 
lawful  purpose — to  wit,  for  the  purpose  of  committing  a 
felony.  Tlie  justices  found  that  the  drfendants  were 
in  the  respondents  house  ^*for  the  purpose  of  eating  and 
consuming  the  provisions  of  the  respondent  witfumt  his 
knowledge"  and  convicted  them  of  the  offence  charged 
against  them. 

Held,  first,  that  in  order  to  support  the  conviction  it  was 
necessary  net  only  to  find  that  the  drfendants  were  in  the 
hmtse  for  an  unlawful  purpose  within  the  meaning  of  the 
Act,  but  also  that  they  were  therefor  an  unlawful  purpose 
within  the  meaning  of  the  information^-A,  ^fer  the  pur^ 
pose  of  committing  a  felony. 

Secondly,  that  the  felonious  intention  was  a  matter  tf 
fcLct  depending  upon  the  particular  circuwutanees  qf  the 
case,  which  ought  to  have  been  found  by  the  justices,  not  m 
conclusion  qf  law,  which  could  be  drawn  by  the  Churt, 
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Thirdly,  that,  as  the  magUtratet  had  net  ftnmd  such  an 
imtemtion,  the  eomeictioH  w€u  wrong. 

This  was  a  case  stated  for  the  opinion  of  the  Ck>iirt  hj 
two  jnstioes  of  the  peace  of  St.  Aostell,  Cornwall,  under 
SO  &  21  Vict  c.  43,  s.  2.  The  information  charged  the 
defendants  with  being  in  the  dwelling-house  of  the 
xei|>ondent  for  an  unlawful  purpose,  "  to  wit,  for  the  pur- 
pose of  feloniously  stealing  his  food.''  The  facts,  so  far  as 
they  are  material,  are  as  follow: — ^The  respondent  is  the 
Vicar  of  Goran,  in  Cornwall,  and  resides  there  with  his 
daughter  and  Uiree  senrants.  On  the  night  of  May  7th, 
1862,  about  eleyen  o'clock,  he  became  convinced  that  some 
ware  in  the  senrant's  bed-room.  He  accordingly 
it  to  the  door  and  applied  for  admission.  It  was  refused, 
but  pnaontly  one  of  the  appeUants,  named  Huztable,  was 
ieen  escaping  by  the  window;  another  of  the  appellants, 
named  Colenao,  escaped  also ;  and  the  third,  named  Kerldn, 
was  pat  out  of  the  house  by  the'respondenl  On  going  into 
the  sezTanfs  room  he  found  the  fragments  of  an  enter- 
taimnent  upon  tlie  table.  Some  of  l^e  food  was  his  pro- 
perty, and  he  had  nerer  sanotloBed  the  servants  to  give  any 
of  it  to  tlie  appeUants,  who  were  in  his  house  without  his 
knowledge.  Under  ^ese  circumstances  the  above-men- 
tioned information  was  preferred  by  him  against  the 
appdlants  at  tiie  petty  sessions  under  5  Geo.  4.  c.  88, 
s.  4,  and  they  were  oonvieted  and  adjudged  to  be  imprisoned 
lor  oae  cakmdar  month  subject  to  the  opinion  of  this 
OoQit  on  the  fblkiwing  question: — *'  Was  the  purpose  for 
whJch  tiie  appeUants  were  found  tohave  been  in  the 
nspoBdenVs  liouse — vis.,  fbr  the  purpose  of  eating  and 
eonsttmlng  the  provisions  of  the  respondent  without  his 
knowledge — an  unlawful  jmrpose  within  the  meaning  of 
the  5  Geo.  4,  o.  88,  s.  4." 

Maniahe,  Q,C,,  for  tiie  respondent,  in  support  of  the 
conviction,  contended  that  the  purpose  stated  in  the  case 
was  an  unlawful  purpose  witiliin  the  meaning  of  the  Act; 
that  the  felonious  intention,  although  laid  in  the  infer* 
watimi,  was  not  necessary  to  be  proved;  that  the  facts 
stated  in  the  case  were  sufficient  to  prove  an  intent  to 
oommit  a  felony  (JUg,  v.  White  and  Sellare,  9  C.  &  P. 
344);  and  that  the  justices,  by  convicting  the  appellants 
on  the  information,  had  virtuaUy  found  that  they  were 
gidUj  of  the  felonious  intention  laid  therein. 

Fields  for  the  appellants,  contended  that  the  statute 
ought  to  be  construed  strictly,  and  that  as  the  justices  had 
not  found  that  the  appell^ts  were  in  the  house  for 
the  purpoee  of  committing  a  felony,  their  finding  was  not 
sufficient  to  support  the  conviction. 

CooKBUBN,  0  J. — ^I  am  of  opinion  that  this  convioUon 
dwuld  be  quashed,  because  the  magistrates  have  stopped 
diort  of  finding  tliat  which  is  charged  in  the  information 
npon  which  the  conviction  is  founded.  The  information 
alleges  that  the  appellants  were  in  the  house  of  the  pro- 
SBOotor  by  night  for  an  unlawful  purpoee— viz.,  for  the 
iwupuae  oi  oommiting  a  felony.  The  magistrates  have 
said  that  tiie  appeUants  were  in  the  house  for  an  unlawful 
purpose,  but  have  stopped  short  of  finding  that  which  the 
iaformation  all^^es — viz.,  that  the  unlawiful  purpose  was 
Ae  purpose  of  committing  a  fdony;  and  th^  have  thus 
given  the  go4)7  to  tiie  very  essence  of  the  question.  They 
say  that  the  i^ypdlants  wete  there  for  the  unlawful  pur- 
pose of  "eating  and  consuming  ^e  provisions  of  the 
Mspondent  without  his  knowle^g^"  That  may  be  an 
unlawful  purpose  within  the  meaning  of  the  Act,  we 
do  not  say  that  it  is  not.  But  it  is  not  an  unlawful  pur- 
pose within  the  meaning  of  the  information.  Whether 
under  the  droumstances  ^e  justices  mig^t  have  found 
that  the  purpose  of  the  appellants  was  to  commit  a 
felony  is  another  matter.  Of  course  eveiy  case  of  this 
kind  must  depend  upon  particular  circumstances  as  to 
the  extent  to  which  that,  which  undoubtedly  under  any 
drcumstances  would  be  an  in^oopriety,  may  have  gone. 
It  appears  that  one  of  these  men  who  were  improperly 


present  in  the  respondent's  house  at  night,  shut  up  in  the 
room  of  one  of  his  maid  servants,  was  courting  one  of  the 
women  with  a  view  to  marriage;  and  whether  under  these 
circumstances,  however  gross  may  have  been  the  want  of 
female  propriety,  the  act  of  producing  a  little  bread  and 
meat  and  tea,  and  eating  them  tog^&er,  amounted  to  a 
larceny,  might  be  a  matter  of  some  doubt.  Of  course 
a  judge  could  not  withdraw  such  a  case  from  a  jury,  al- 
though he  might  have  a  very  shrewd  opinion  as  to  the 
manner  in  which  they  would  view  it.  It  must  depend 
entirely  upon  the  circumstances  of  the  case,  and  the 
extent  to  which  the  thing  has  gone.  The  ground  on 
which  I  am  of  opinion  that  this  conviction  cannot  be 
supported  is  that  it  is  necessary  that  a  purpose  should  be 
found  to  satisfy  the  grounds  of  the  information;  and  the 
magistrates  have  shrunk  from  finding  such  a  purpose,  and 
have  asked  us  to  determine  whether  it  exists  or  not.  It 
is  our  duty  to  determine  questions  of  law  and  not  ques- 
tions of  fact. 

Cbompton,  J. — I  am  of  the  same  opinion.  I  think  that 
this  must  be  construed  as  a  charge  of  being  found  uxxm 
the  premises  for  the  purpose  of  feloniously  stetding 
certain  articles  of  food.  Now  the  Act  in  question 
seems  to  me  purposely  to  avoid  making  it  necessary  that 
it  should  be  for  the  purpose  of  oommitting  a  felony; 
because  the  former  statute  made  it  an  offence  to  be  found 
in  a  dwelling-house  for  the  purpose  of  oommiting  a  felo- 
nious act;  but  the  late  statute  makes  it  an  offence  for 
any  person  to  be  found  in  a  dwelling-house  for  an  unlaw- 
ful purpose.  Doubtless,  those  who  drew  the  information 
in  this  case  thought  it  would  be  too  general  to  say  that  the 
appellants  were  found  in  the  house  for  a  certain  unlawful 
purpose,  and  they  thought  it  was  necessary  to  lay  some 
purpoee;  and  they  have  laid  a  felony.  It  was  contended 
in  support  of  the  conviction  that  it  was  not  necessary  to 
state  t^e  purpose;  but  as  the  purpose  has  been  stated  I 
think  that  we  are  bound  to  see  that  it  is  found  as  stated. 
I  cannot  help  thinking  that  there  was  some  evidence 
upon  uddch  a  jury  might  have  found  that  t^e  appellants 
were  there  with  a  felonious  purpose.  That  must  in  such 
a  case  be  a  question  of  degree  depending  upon  the  parti- 
cular circumstances  of  the  case.  I  am  of  opinion  that  the 
magistrates  thought  that  the  appellants 'Were  in  the  house 
for  an  unlawful  purpose  within  the  Act;  but  their  find- 
ing does  not  convince  me  that  they  were  satisfied  in  point 
of  fact  that  there  was  a  felony  committed.  They  go  on 
to  ask  us  whether  the  conviction  was  rightly  and  pro- 
perly made.  I  think  if  they  found  this  oharge  of  being 
there  for  the  unlawful  purpose  of  consuming  the  provi- 
sions of  the  prosecutor,  and  did  not  go  on  to  find  a  felo- 
nious purpose,  it  is  not  properly  made.  And  judging  from 
the  nature  of  the  property  and  the  value  and  extent  of  the 
articles  consumed,  I  do  not  think  that  we  are  in  a  con- 
dition to  find  that  which  the  justices  seem  tohave  shrunk 
from  finding. 

Blackbubn,  J. — I  am  of  the  same  opinion.  I  think 
that  upon  t^is  information  the  conviction  could  only 
have  been  supported  by  proving  that  the  appellants  were 
in  the  house  for  the  purpose  of  committing  a  felony. 
Kow,  the  best  definition  of  a  felony  of  which  I  am  aware 
is  given  by  Mr.  Baron  Parke,  in  Hollorvay*8  ca^e  (1  Deni- 
son's  C.  C.  R.  875),  where  he  says: — "  The  booksdo  not  give 
a  fuU  definition  of  that  crime:  East  P.  C.  o.  16,  s.  2,  defines 
it  with  perhaps  more  accuracy  than  other  "Writers  to  be 
'  the  wrongful  or  ^udulent  tiding,  and  carrying  awav  by 
any  person  of  the  mere  i>ersonal  goods  of  another  ntmi 
any  place  with  a  felonious  intent  to  convert  them  to  his 
(the  taker's)  own  use,  and  to  make  £hem  his  property  with- 
out the  consent  of  the  owner.'  But  this  definition  needs 
some  addition:  the  taking  should  be  not  only  wrongful 
and  fraudulent,  but  should  also  be  •  without  any  colour  of 
right.' "  Probably  the  words  **  without  any  colour  of 
right"  were  understood  by  Mr.  East  to  be  included  in  the 
definition  of  **  wrongfuL'*    Now  in  the  present  case  tier* 
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oortainlj  was)  evidenoe  enough  to  justify  anyone  in  find- 
ing all  these  matters.  Still  there  remains  the  question 
whether  or  no  their  intention  was  felonious.  I  am  not 
aware  that  there  has  ever  been  any  short  definition  given 
of  what  is  the  exact  degree  of  bad  intention,  which  will 
be  felonious.  In  every  case  it  is  a  question  of  fact  for 
the  jury;  and  I  do  not  think  that  a  jury  would  have 
found  that  the  eating  of  the  bread  and  meat  and  other 
things  in  this  case  was  done  with  a  felonious  intention; 
though  I  have  no  doubt  they  would  have  found  that  it  was 
a  trespass.  I  quite  agree  that  in  order  to  justify  the  oon- 
viotion  the  justices  ought  to  have  found  that  the  act  was 
done  with  a  felonious  intention.  I  think  they  intended 
to  convey  to  us  that  they  had  so  found;  but  they  certainly 
have  not  used  such  words  as  to  put  it  beyond  doubt.  And 
under  these  circumstances,  and  where  there  is  a  doubt, 
I  think  we  ought  to  quash  the  conviction. 

Mellob,  J. — I  am  of  the  same  opinion.  I  cannot  say 
there  was  not  evidence  upon  which  the  justices  might 
have  come  to  the  conclusion  that  the  felonious  intention 
existed;  and  I  think  that  we  ought  not  to  take  upon 
ourselves  to  say  that  that  was  what  the  justices  intended. 

Attorney  for  the  appellants,  Tfufma*  Baker y  jun. 

Attorneys  for  the  respondent.  Bell,  Steward,  ^  Lloyd, 
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Practice  at  petty  $e$swns — Order  held  to  be  "  nmde  **  from 
time  of  adjiidication  and  not  of  signature — 7  ^'  8  f  «jf. 
c.  101, «.  4. 

An  (iffUiation  order  was  made  at  petty  setsions  on  T,  by 
tlie  justices  of  the  peace  for  the  county  of  E.  on  the  \lth 
of  February.  It  was  siyned  by  one  m^ayistrate  on  the  1st 
of  March,  and  by  tfie  second  upon  the  3rd.  Notice  of 
appeal  was  given  on  the  2nd  of  March.  Recognizances 
for  costs  were  entered  into  on  tfte  ith. 

Held,  \st,  that  tJie  notice  and  recognizances  were 
too  late,  the  order  /taving  really  been  **  made  "  on  the  11  th 
of  Ecbruary,  the  day  of  abjudication;  and  secondly,  tluU 
the  irregular  manner  in  which  the  signatures  were  affixed 
did  not  make  the  order  bad.  R.  v.  The  Justices  of  Flint- 
shire questioned. 

This  was  a  motion  for  a  rule,  calling  on  the  justices  of 
the  peace  for  the  county  of  Essex  to  show  cause  either 
why  a  mandamus  should  not  issue  to  them  to  hear  an 
appeal  from  an  aflBliation  order  made  by  them  in  petty 
sessions,  or  else  why  a  writ  of  certiorari  should  not  issue  to 
remove  the  said  order  into  this  court,  with  a  view  to  its 
being  quashed. 

It  appeared  that  the  order  was  made  on  the  17th  of 
February  1863.  It  was  not  however  signed  on  the  day  of 
adjudication,  but  some  time  afterwards — viz.,  by  one  ma- 
gistrate on  the  1st  of  March,  and  by  the  other  on  the  3rd 
of  March.  The  appellant  had  reason  to  suppose  that  it 
would  have  been  signed  on  the  2nd,  as  that  was  the  usual 
adjournment  day  of  the  sessions.  He  accordingly  gave  a 
written  notice  of  appeal  on  that  day,  and  two  days 
later  entered  into  the  necessary  recognizanoe  for  costs. 
The  justices,  however,  refused  to  hear  the  appeal  at  the 
next  quarter  sessions,  on  the  ground  that  the  noticd  had 
been  given  too  soon,  holding,  that  the  order  was  not  com- 
pleted until  the  3rd  of  March.  A  verbal  notice  had  been 
given  upon  the  day  of  adjudication,  which  the  ma- 
gistrates held  would  have  been  enough,  had  the  order 
th(n  been  signed,  and  if  the  appellant  had  given 
security  for  costs  within  the  seven  days  next  following 
in  accordance  with  the  provisions  of  7  &  8  Vict.  c.  101,  s.  4. 
This,  however,  he  had  neglected  to  do.  The  words  of 
the  section  are  as  follows: — **  If  within  twenty-four  hours 
after  the  adjudication  and  making  of  any  order  on  the 
putative  father,  as  aforesaid,  the  said  putative  father  give 


notice  of  appeal  to  the  mother  of  the  bastard  child,  and 
also  within  seven  days  give  sufficient  security,  by  recog- 
nizanoe or  otherwise,  for  the  payment  of  costs,  to  the 
satisfaction  of  some  one  justice  of  the  peace,  it  shall  be 
lawful  for  such  putative  father  to  appeal  to  the  general 
quarter  sessions  of  the  peace,  to  be  holden  after  the 
period  of  fourteen  days  next  after  the  making  of  the 
said  order,  for  the  county,  city,  borough,  or  place  for 
which  such  petty  session  may  have  been  held,  and  tho 
justices  in  such  session  assembled  .  .  .  shill  there- 
upon hear  and  determine  such  appeaL" 

Pearce,  for  the  appellant,  argued  that  the  written 
notice,  though  served  before  the  second  magistrate  had 
signed  the  order,  was  sufficient  under  the  above  seotioiu 
In  R.  V.  The  Justices  of  Flintshire,  16  L.  J.  M.  C.  40,  it 
was  held  that  the  order  is  really  made  on  the  day  when  it 
is  signed,  and  not  on  the  day  of  adjudication,  if  the  sig- 
nature be  postponed.  [Cockburn,  C.J. — It  seems  to  me 
that  you  are  in  this  dilemma: — Either  the  order  was  made 
on  the  17th  of  February,  when  you  were  too  late  in 
entering  into  ^e  necessary  recognizances,  or  it  was  made 
on  the  3rd  of  March,  when  you  were  too  early  with  your 
notice.]  On  the  authority  of  the  above  case  it  cannot  be 
held  to  have  been  made  on  the  17th  of  February.  [Cock- 
BUBN,  C  J. — ^That  was  a  bail  court  oaso  and,  without 
any  disrespect  to  the  learned  judge  who  decided  it,  we 
shall  not  hesitate  to  reoonsider  it,  if  neoessaiy.]  If  the 
Court  are  of  opinion  that  the  right  of  appeal  is  gone,  it  is 
submitted  that  the  appellant  is  entitled  to  a  rule  calling 
on  the  justices  to  show  cause  why  a  certiorari  should  not 
be  granted,  to  bring  up  the  order  to  be  quashed  as  bad,  for 
want  of  being  duly  and  formally  signed. 

Cockburn,  C  J. — I  think  that  there  should  be  no  rule 
in  this  case,  but  I  do  not  by  any  means  concur  in  the 
grounds  upon  which  the  magistrates  refused  to  hear  the 
appeal.  They  acted  on  the  assumption  that  the  order 
was  made  on  the  Srd  of  March.  I,  on  the  other  hand, 
hold  that  it  was  made  on  the  17th  of  February,  the  day  of 
adjudication.  A  written  record  of  the  order  and  adjudica- 
tion was  afterwards  made  up  and  signed,  but  that  written 
record  is  not  the  order  itself,  and  the  signature  to  it  must  be 
taken  nunc  pro  tunc;  otherwise  it  would  be  almost  im^ 
possible  for  an  appellant  to  know  when  the  order  was 
really  made.  In  this  case  our  decision  may  cause  some 
hardship;  but  on  the  whole  I  think  that  the  best  view  is 
to  hold  the  order  and  adjudication  to  be  contemporaneous. 
The  order,  therefore,  we  consider  to  have  been  made  on 
the  1 7th  of  February.  A  verbal  notice  of  appeal  was  then 
given,  which  the  sessions  held  sufficient,  but  as  to  which  I 
express  no  opinion.  But  assuming  it  to  be  good,  the 
recognizances  for  coeto  were  entered  into  by  the  appellant 
too  late,  and  that,  in  my  judgment,  ousto  him  of  his  right 
to  appeaL  Again,  we  ought  not  to  interfere  by  gp^nting 
a  rule  for  a  certiorari  to  bring  up  the  order  of  sessions 
with  a  view  to  quash  it.  It  would  be  goingtoo  far  to  say 
that  the  order  is  vitiated  because  it  was  not  signed  when 
judgment  was  given.  The  practice  in  similar  cases  seems 
to  have  been  to  pronounce  an  adjudication  on  one  day, 
and  to  leave  the  formal  record  of  it  to  be  drawn  up  after- 
wards from  minutes  taken  at  the  time,  and  then  signed 
by  the  justices.  This  is  not  a  practice  which  deserves  to 
be  encouraged,  but  the  mere  fact  of  the  signatures  being 
affixed  subsequently  to  the  day  of  adjudication  is  not  of 
itself  enough  to  make  the  order  bad. 

Crompton,  Blackburn,  and  Mellor,  JJ.,  were  of  the 
same  opinion. 

Rule  refused. 

Attorney  for  the  appellant,  Duffield, 
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to  say  that  any  person  who  chooses  may  seize  such 
engines  as  those  in  question.  Many  would  be  tempted 
to  do  so  merely  for  the  purpose  of  converting  them  to 
their  own  use.  The  existence  of  a  nuisance  does  not 
authorise  individuals  to  abate  it,  unless  the  necessity  be 
pressing:  Mayor  of  Colchester  v.  Brooke,  7  Q.  B.  339, 
15  L.  J.  Q.  B.  59.  the  11th  section  of  the  Act  must  be 
read  in  oonnection  with  the  33rd.  [Mabtin,  B. — I  see 
no  reason  why  we  should  read  the  11th  section  as  if  the 
words  "by  the  conservator"  were  inserted  after  the 
word  "  destroyed."]  [Bramwell,  B. — The  appointment 
of  the  conservator  is  not  made  necessary.]  The  plea 
attempts  to  justify  the  act  done  under  the  authority  of 
the  conservator.  It  would  be  a  departure  to  set  up  under 
that  plea  the  general  right  of  the  public.  [Pollock, 
C.B. — If  the  conservator  had  the  right,  whether  as  con- 
servator or  as  one  of  the  public,  any  person  had  a  right  to 
stand  by  and  help  him.]  [Mabtin,  B. — The  36th  section 
is  in  favour  of  Mr.  Welsby  upon  the  other  point.]  It  is 
submitted  that  it  is  rather  in  favour  of  the  plaintiff, 
because  it  gives  jurisdiction  in  particular  cases  to  the 
justices  and  not  to  the  oonservator. 

Per  Curiam.* — Judgment  for  the  defendant. 

Attorney  lor  the  plaintiff,  -4.  Burtees. 

Attorneys  for  the  defendant,  Gregory  ^'  Co, 


^  B.  May  1. 

FowKta  r.  The  Mancuesteb  and  London  Life 

Assurance  Association. 

Life  insurance — Declaration  of  assured — Fraud. 

Action  on  a  policy  of  ifisurance.  Policy  (accompanied 
hy  declaration  signed  by  assured)  contained  a  proviso  that 
"  if  any  statctnent  in  the  said  declaration  (which  declara- 
tion shall  be  considered  as  much  a  part  of  the  policy  as  if 
it  had  been  actually  set  forth  therein)  is  untrue,  or  if  the 
assurance  by  this  policy  shall  have  been  effected  by  or 
through  any  miiful  misrepresentation,  concealment^  or 
false  statements  fcliatsoever,'*  "the  said  policy  shall  be 
void,  and  all  moneys  paid  in  respect  thereof  shall  be  for- 
feited to  the  said  association.**  The  declaration  accomr 
panying  the  policy  contained  these  irords — "  I  do  l^creby 
declare  that  the  above-rvritten  particulars  are  correct  and 
true  throughout;  and  I  do  agree  tliat  this  proposal  shall 
be  the  basis  of  the  contract  between  mt  and  tlie  Man- 
chester and  London  Life  Assurattce  Association.  And  if 
it  shall  hereafter  appear  that  any  fraudulent  concealment 
or  desigftedly  untrue  statement  be  contained  therein,  then 
any  money  fchich  shall  hare  been  paid  on  accotmt  of  the 
assurance  made  in  consequence  hereof  shall  be  forfeited, 
and  the  policy  granted  in  respect  of  such  assurance  shall 
be  absolutely  null  and  void.** 

Declaration  setting  out  policy  and  accompanying  decla- 
ration, and  averring  performance  of  comlitions  precedent. 

Plea,  that  "  at  the  time  of  tJie  delivery  of  the  declara- 
tion in  the  policy  mentioned,  and  of  tlie  making  of  the  said 
policy,  t/iere  were  divers  statements  made  by  the  assured 
which  wer^  untrue;  and  tJiat  divers  of  tlie  particulars  in 
the  said  declaration  alleged  to  be  correct  and  true  were 
incorrect  and  untrue** 

Held  (on  demurrer),  that  tlie  plea  was  bad. 

This  was  an  action  brought  by  the  executors  of  one 
Henry  Fowkes,  deceased,  on  a  policy  of  insurance  for 
d£  1.000  effected  by  him  during  his  lifetime  with  the  de- 
fendants. The  declaration  set  out  the  policy,  which 
(after  reciting  that  H.  F.  had  proposed  to  effect  an  in- 
surance with  the  defendants  on  his  own  life  for  £1,000, 
and  that  he  had  delivered  to  them  a  decllbration  therein 
mentioned  and  described,  which  declaration  he  had  agreed 
should  be  the  basis  of  the  contract  between  him  and  the 


*  Pollock,  CJ5.,  Mabtin,  and  Bbamwell,B.B. 


^fendants,  and  had  paid  the  first  premium),  covenanted 
in  the  usual  manner  for  the  payment  of  the  ram  aarared 
in  case  of  the  death  of  the  said  Henry  Fowkes,  and 
proceeded  as  follows: — ^**  Provided  always  that  if  any 
statement  in  the  said  declaration  (which  declaration  shall 
be  considered  as  much  a  part  of  this  i>olicy  ds  if  the 
same  had  been  actually  set  forth  therein)  is  untrue,  or  if 
the  assurance  by  this  policy  made  shall  have  been  effected 
by  or  through  any  wilful  misrepresentation,  concealment, 
or  false  statements  whatsoever,  or  if  the  said  Henry 
Fowkes  shall  go  to  any  place  beyond  the  limits  of  Europe," 
with  certain  exceptions  therein  specified,  or  enter  into 
military  or  naval  service  without  ^e  licence  of  the  di- 
rectors, or  commit  suicide  or  die  by  duelling  or  the 
hands  of  justice,  "  the  said  ix>licy  shaU  be  void,  and  all 
moneys  paid  in  respect  thereof  shall  be  forfeited  to  the 
said  assurance."  The  plaintiff  then  set  out  the  said  de- 
claration mentioned  in  the  policy,  which  consisted  of  a 
series  of  questions  and  answers  respecting  the  age,  mode 
of  life,  &c.,  of  the  said  Henry  Fowkes,  and  concluded 
as  follows: — 

"  I  do  hereby  declare  that  the  above-written  particu- 
lars are  correct  and  true  throughout,  and  I  do  hereby 
agree  that  this  proposal  shall  be  the  basis  of  the  contract 
between  me  and  the  Manchester  and  London  Life  As- 
surance Association.  And  if  it  shall  hereafter  appear 
that  any  fraudulent  concealment  or  designedly  untrue 
statement  be  contained  therein,  then  ^y  money  which 
shall  have  been  paid  on  account  of  the  assurance  made  in 
consequence  hereof  shall  be  forfeited,  and  the  policy 
granted  in  respect  of  such  assurance  shall  be  absolutely 
null  and  void.  (Signed)        Henry  Fowkes." 

The  plaintiffs  then  averred  the  death  of  Henry  Fowkes, 
and  the  performance  of  all  conditions  precedent  to 
entitle  the  plaintiffs  to  recover  the  sum  assured,  but 
that  the  said  sum  had  not  been  paid.  The  defendants 
pleaded  first  "that  the  said  declaration  in  the  said 
policy  mentioned  was  a  declaration  made  and  signed 
by  the  said  H.  F.,  and  that  at  the  time  of  the  delivering 
of  the  declaration  in  the  policy  mentioned,  and  at  the 
time  of  the  making  of  the  said  policy,  there  were  divers 
statements  made  by  the  said  Henry  Fowkes  which  were 
untrue;  and  that  divers  of  the  particulars  in  the  said 
declaration  alleged  to  be  correct  and  true  were  incorrect 
and  untrue,  by  reason  whereof,  and  of  the  said  pro- 
viso in  that  behalf,  the  said  policy  became  and  was 
void;"  and  other  pleas  immaterial  to  the  present  question. 

The  plaintiffs  demurred  to  this  plea,  and  the  defen- 
dants joined  in  demurrer. 

Karslake,  Q.C.  {Huddlestone,  Q.C.,  and  T.  Jones  with 
him),  for  the  plaintiffs,  in  support  of  the  demurrer,  cited 
Anderson  v.  Fitzgerald,  4  H.  L.  Cas.  484,  and  contended 
that  the  words  of  the  policy  ought  to  be  taken  most 
strongly  against  the  defendants;  that  the  terms  of  the 
proviso  in  the  policy  ought  not  to  be  treated  as  being 
more  extensive  than  the  words  of  the  declaration;  and 
that  by  the  true  construction  of  the  declaration  the  policy 
was  not  to  be  avoided  except  by  a  fraudulent  concealment 
or  designedly  untrue  statement. 

Mellish,  Q.C.  (Slice,  Serjt.,  and  T.  Jones,  with  him),  cited 
Duckett  V.  Williams,  2  C.  &  M.  348,  and  Cazenove  v.  The 
British  Equitable  Association,  6  C.  B.  N.  S,  437,  and  con- 
tended that  the  terms  of  the  declaration  and  of  the  policy 
were  consistent  with  each  other,  and  that  the  effect  of 
both  was  to  make  the  truth  of  all  the  statements  con- 
tained in  the  policy  ft  condition  precedent  to  the  right  of 
the  plaintiffs  to  recover  thereon,  and  to  avoid  the  policy 
in  case  any  of  the  above  statements  were  untrue,  whether 
fraudulent  or  not.  And  that  even  supposing  that  the 
declaration  did  not  go  so  far  as  the  proviso  in  the  policy, 
the  policy  ought  to  be  treated  as  containing  the  contract 
between  the  parties. 

Karslake,  Q.C,  in  reply. 
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CocKBURS,  CJ. — ^I  am  of  opinion  that  in  t^iis  case  our 
JBdgmfint  most  be  for  the  plaintiff.  Li  order  to  decide 
this  question  it  is  neoeseair,  in  the  first  place,  to  ascertain 
what  is  the  effect  of  this  declaration  which,  it  is  agreed 
between  the  parties,  shall  be  the  basis  of  the  contract  be- 
tween them.  [The  learned  judge  read  the  declaration  as 
above,  and  proceeded.]  Now  it  is  sought  on  the  part  of 
the  defendants  to  construe  the  two  clauses  of  the  declara- 
turn  in  the  disjunctive,  so  that  not  only  if  any  fraudulent 
eoAoealnient  or  designedly  untrue  statement  should  be 
loand  in  it,  the  policy  should  be  void,  and  the  premiums 
lorfeiteci;  but  that  if  any  incorrect  or  untrue  statement, 
however  hAnestly  and  sincerely  made  in  the  full  belief  of 
its  truth,  should  occur  in  any  of  the  answers,  the  conse- 
qnenoe  ^m>uM  follow  of  avoiding  and  rendering  null  the 
polii^.  The  first  observation  that  presents  itoelf  in  answer 
to  this  construction  is  that  if  it  be  correct,  all  the  part  of 
the  declaration  which  relates  to  the  **  fraudulent  conceal- 
ment "  and  **  designedly  untrue  statement "  is  superfluous 
and  unnecessaiy;  because,  according  to  tkat  construction, 
it  is  only  a  reiteration  in  extenso  of  what  is  by  implication 
contained  in  the  term  "  untrue."  It  seems  to  me  that 
the  proper  way  to  construe  the  declaration  is  to  hold  that 
the  part  of  it  which  relates  to  the  fraudulent  concealment 
and  false  statement  is  merely  explanatoiy  of  what  is 
meant  by  incorrect  and  untrue.  I  think  that  is  the  way 
in  which  any  man  who  was  not  a  lawyer,  entering  into 
an  faiwiTimoe  transaction  ni  this  kind,  would  read  such  a 
dooQBiesLt  if  submitted  to  his  inspection.  I  think  he 
weald  say,  "I  agree  that  my  answers  to  the  ques- 
tkna  pffopcmnded  shall  be  the  basis  of  the  contract 
—that  te  to  say,  that  if  I  am  guilty  of  any  fraudulent 
eofteeahnent  or  designedly  untrue  statement  therein,  the 
eoi^raot  ihall  be  void."  But  it  is  said  on  behalf  of  the 
defeAdaats  that  the  language  of  the  policy  varies  from 
tei  of  the  dedaxation,  and  that  the  policy  contains  the 
Ine  atetemcnt  of  the  contract  between  ^ke  parties.  I 
Umiik  that  doctrine  is  not  correct  to  the  full  extent  that 
li  eoKtiended  for.  The  declaration  is  declared  to  be  in- 
enrporated  in  the  policy,  and  is  as  much  part  of  the  policy 
•i  il  it  had  been  actually  set  forth  therein.  The  condition 
te  the  polioy  is  that  if  the  declaration  is  **  untrue  *'  then 
tile  polky  shall  be  void.  But  in  order  to  ascertain 
what  is  the  meaning  of  that  condition,  we  must  turn 
to  the  declaration  itself  as  though  it  were  there  set  forth 
la  the*  port  ol  the  policy.  And  I  am  of  opinion  that  if 
we  find  that  the  declaration  bears  the  oonstruction  which 
i  have  |nit  mpon  it — vis.,  that  the  statements  contained 
theicui  most  be  fraudulent  in  order  to  avoid  the  policy, 
tiien  we  most  construe  the  proviso  in  the  policy  in  the 
same  way.  Then  it  is  said  that  there  is  another  para- 
graph bk  the  policy  which  must  be  read  in  connection 
with  the  former  one,  and  which  provides  that  the  policy 
ibaH  be  void  if  made  **  by  or  through  any  wilful  misre- 
pieaentafeion, concealment,  or  false  statements  whatsoever." 
Kow,  it  seems  to  me  that  two  explanations  of  this  clause 
present  thCToselves  to  us.  Either  this  is  neither  more 
nor  leas  than  an  intentional  reiteration  of  the  language 
of  the  declaration,  or  if  that  construction  is  objected 
to,  I  think  that  it  may  be  treated  as  referring  to 
any  xepreaentations  or  omissions  which  may  have 
been  made  in  any  negotiations  which  may  have 
taken  place  between  the  party  proposing  to  effect  an 
insonmoe  and  the  assurers  in  respect  to  the  answers 
i^fffitafn^  in  the  declaration.  It  may  have  been 
thai  the  answers  of  the  person  proposing  to  effect  an  in- 
mxaaee  may  here  lead  to  further  investigation  and 
fntfaer  faiqizizieB,  which  would  not  be  comprehended 
wUhJa  the  terms  of  the  dedaratien;  and  it  may  have 
been  intended  that  if  there  should  be  in  the  course  of 
these  inqoiziee  any  fraudulent  oonoeahnent  or  untrue 
statement  to  the  knowledge  of  the  person  proposing  to 
effeotthe  insurance,  that  should  be  covered  by  this  proviso 
ia  the  polipy.  I  think  that  we  may  read  the  decla- 
ration and  the  proviso  together  in  that  way,  so  as  to  make 


them  consistent  with  each  other.  But  whether  that  mode 
of  reading  the  proviso  be  adopted  or  not,  I  tiiink  that  in- 
asmuch as  the  declaration  is  made  the  baas  of  the  con- 
tract we  must  interpret  the  language  used  in  the  policy 
by  the  light  which  is  thrown  upon  it  by  the  language  of 
the  declaration;  and  I  think  that  the  true  construction 
of  this  policy  ^  that  although  any  statement  made  by 
the  assurer  may  be  incorrect  in  point  of  fact,  so  long 
as  it  is  honestly  made,  the  untruth  of  it  shall  not  vitiate 
the  policy. 

Cbompton,  J. — I  am  of  the  same  opinion.  It  is  stated 
in  the  policy  that  the  declaration  is  to  be  the  basis  of  the 
policy.  It  has  been  argued  on  behalf  of  the  defendants 
that  these  words  necessarily  imply  that  every  statement 
contained  in  the  declaration  is  to  be  treated  as  a  condition 
precedent;  but  I  understand  their  meaning  to  be  that  the 
agreement  contained  in  the  declaration  is  to  be  the  con- 
tract between  the  parties.  Then  the  oonstruction  of  the 
policy  must  depend  upon  what  is  the  true  construction  of 
the  declaration.  Now,  I  find  on  looking  at  the  declara- 
tion that  several  of  the  matters  stated  therein  are 
really  not  at  all  materioL  And  it  becomes,  therefore,  very 
necessary  to  ascertain  certainly  whether  the  parties 
really  intended  to  make  the  truth  of  these  matters  an 
essential  condition  of  the  policy.  No  doubt  if  the  parties 
choose  to  make  it  so  they  may  do  so.  And  I  think  on  the 
authority  of  the  cases  which  have  been  cited  before  us 
that  if  it  stood  on  the  words  of  the  poli^  alone,  the 
policy  would  be  avoided  if  the  statements  in  the  decla- 
ration were  not  true  in  point  of  fact.  But  in  this  case,  in 
my  opinion  the  latter  part  of  the  declaration  qualifies  what 
goes  before.  It  is  said  the  words  of  the  policy  are  to 
govern  this.  I  have  great  doubt  about  that,  because  the 
declaration  is  to  be  the  basis  of  the  contract.  It  is  said  there 
is  a  contradiction  between  the  i>olicy  and  those  of  the 
declaration.  But  I  think  you  may  read  them  together. 
I  think  that  you  must  understand  the  word  '*  untrue  "  in 
the  sense  of  the  document  which  is  made  the  basis  of  the 

r>licy — that  is,  as  meaning  "  designedly  untrue."  And 
think  that  the  other  words  are  inserted  in  the  policy, 
because  there  are  a  great  many  matters  which  might  be 
of  the  nature  of  fraud  and  misrepresentation,  but  which 
might  not  have  been  inserted  in  the  policy,  although 
necessary  to  be  stated. 

Blackbubn,  J. — I  am  of  the  same  opinion.  I  think 
that  the  question  to  be  decided  is  what  is  the  fair  sense  of  the 
word  "  untrue."  Undoubtedly,  when  by  itself  in  a  policy 
of  this  sort,  it  must  be  considered  as  meaning  "  inaccu- 
rate," and  not  necessarily  involving  in  it  any  wilful  false- 
hood; but  the  question  here  is  whether  occurring  as  it 
does  after  the  recital  of  the  declaration,  it  is  to  be  under- 
stood in  that  sense.  And  that  sends  us  back  to  inquire 
what  is  the  true  construction  of  the  declaration.  And  I 
think  we  must  remember  that  by  the  ordinary  rules  of 
insurance  law  the  premiums  are  not  forfeited  simply  by  a 
breach  of  warranty  or  by  an  innocent  misrepresentation; 
but  here,  if  the  construction  contended  for  by  the  defen- 
dants were  correct  the  premiums  would  be  forfeited  in  every 
case.  And  I  think  we  must  also  remember  that  rule  of 
law  which  requires  the  Court,  in  construing  any  deed  or 
instrument,  to  bear  in  mind  whose  lang^uage  it  is;  and 
that  we  must  bear  in  mind  these  are  the  words  of  the 
defendants  addressed  to  those  effecting  insurances  with 
them,  and  must  apply  to  them  the  legal  maxim  verba 
fortius  contra  preferciUem  accipitur,  I  think  that  a  party 
ignorant  of  insurance  law  would  read  the  declaration  as 
providing  that  the  policy  should  be  forfeited  if  it  were 
fraudulently  and  designedly  untrue,  and  not  otherwise. 
And  I  cannot  help  thinking  that  the  express  mentioning 
of  this  consequence  might  very  fairly  lead  a  lawyer  to 
conclude,  in  accordance  with  the  maxim  expresium  facit 
cessare  tacitiim,tl^t  that  consequence  was  to  be  confined 
to  those  cases.  And  taking  the  two  principles  together, 
I  think,  therefore,  that  we  must  construe  the  word  **  un- 
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true  "  in  oonformity  with  the  words  of  the  declaration 
to  mean  fraudulently  and  designedly  untrue. 

Mellob,  J.  concurred. 

Judgment  for  the  plaintiffs. 

Attorneys  for  the  plaintifib,  Head  ^  Pattison, 

Attorney  for  the  defendants,  JIarrison  Blair, 


C.  P.  April  22. 

North  and  Others,  Assignees,  v.  The  London  and 
South- Western  Railway  Company. 

Railway  company — Local  Act — 4  ^*  5  Will.  4,  c.  Ixxxviii. 
— Seizure  of  goods  in  transitu. 

To  authorise  a  seizure  of  goods  in  transitu  under  tJte 
ISGth  sectian  of  the  London  and  South-Western  Railway 
Cotnpany^s  Local  Act,  4  ^*  5  IR//.  4,  c,  Ixxxviii.,  for  rates 
and  tolls  due  to  tlie  company,  it  must  he  shown  that  all  the 
conditions  imposed  by  tlutt  section  have  heen  complied  with. 

This  was  a  special  case,  stated  by  consent,  under  the 
Common  Law  Procedure  Act,  1852. 

The  case  disclosed  the  following  facts: — ^The  plaintiffs 
are  assignees  of  the  Messrs.  Prior,  coal  merchants,  who 
were  compelled  by  heavy  losses  to  stop  payment  on  the 
6th  of  August,  and  were  on  the  24th  of  that  month  ad- 
judicated bankrupts  upon  an  act  of  bankruptcy  committed 
on  the  10th. 

Up  to  the  6th  of  August  the  Messrs.  Prior  had  been  in 
the  habit  of  sending  large  quantities  of  coals  by  the  de- 
fendants* line  of  railway,  and  in  the  year  1857  an  agree- 
ment had  been  entered  into  between  them,  by  which  the 
account  for  rates  and  tolls  was  to  be  settled  at  the  end  of 
each  month,  and  the  defendants  were  to  accept  payment 
by  Messrs.  Prior*s  bill  at  two  months.    At  the  end  of  May, 
th )  amount  due  to  the  defendants  was  £494  7s.  7d.,  and 
in  discharge  of  this  sum  the  defendants  received  a  bill 
payable  on  the  7th  of  August.    On  the  6th  of  August  the 
Messrs.  Prior  wrote  to  the  defendants,  requesting  them  to 
charge  the  carriage  of  the  ooals,  then  in  their  possession, 
to  the  consignees.    No  notice   appeared  to  have  been 
taken  of  this  letter,  but  on  the  following  day  the  defen- 
dants presented  the  bill  for  the  May  account,  when  it  was 
dishonoured.       On    the    8th    the    traffic    manager    of 
the  company  seised  all  the  coals  belonging  to  the  Messrs. 
Prior  which  were  then  in  their  possession,  and  on  the 
2drd  wrote,  demanding  payment  on  the  following  day  of 
the  account  due  to  them  up  to  the  date  of  the  letter.    On 
the  1st  of  September,  the  solicitor  in  bankruptpy  gave  no- 
tice to  the  defendants  that  the  Messrs.  Prior  had  been 
adjudicated  bankrupts  on  the  24th  of  August,  and  de- 
manded that  all  the  coals  which  had  been  seized  should 
be  handed  over  to  the  assignees.    This  the  defendants  de- 
clined to  do,  and  on  the  3rd  of  September,  they  sold  the 
coals  without  having  taken  the  precaution  to  have  them 
previously  appraised. 

M.  Smith  Q.C,  (T.  Maude  with  him),  for  the  plainti£b, 
referred  to  tiie  166th  section  of  the  company's  local 
Act,  4  &  5  WiU.  4,  c.  Ixxxviii.,  by  which  it  is  enacted 
"that  the  rates,  tolls,  and  other  sums  by  this  Act 
authorised  to  be  taken  shall  be  paid  to  such  per- 
sons, at  such  places,  upon  and  near  to  the  said  rail- 
way, and  in  such  manner  and  under  such  reg^ilations 
as  the  said  company,  or  as  the  said  directors  shall  by 
notice  to  be  annexed  to  the  account  or  list  of  rates,  toUs, 
or  sums,  direct  and  appoint.  And  in  case  of  refusal  or 
neglect  on  demand  to  pay  such  rates,  tolls,  or  sums  as 
may  have  accrued  due  unto  the  respective  persons  ap- 
pointed to  receive  the  same  as  aforesaid,  or  any  part 
thereof  .  .  .  the  person  to  whom  such  rates,  tolls,  or 
sums  ought  to  have  been  paid  may  and  is  hereby  em- 
powered ...  to  seize  the  goods,  articles,  and  things, 
for  or  in  respect  whereof  such  rates,  tolls,  or  sums,  ought 
to  be,  or  to  have  been  paid    .    .    •    and  also  any  other 


goods,  articles,  and  things  .  .  .  belonging  to 
the  same  person  or  persons,  to  whom  the  goods, 
articles,  or  things  so  made  liable  to  seizure  shall 
belong,  and  which  shall  pass  on  or  along  the  said  railway, 
or  any  part  thereof,  and  detain  the  same  until  pay- 
ment of  all  such  rates,  tolls,  or  sums  shall  be  made 
.  .  .  and  if  such  goods,  articles,  and  things  shall  not 
be  redeemed  within  five  days  next,  after  the  taking  there- 
of, the  same  shall  be  appraised  and  sold,  and  such  rates 
tolls,  and  charges  satisfied  thereout,  as  the  law  directs  in 
cases  of  distress  for  rent."  And  it  was  contended — first, 
that,  as  there  was  a  special  agreement  for  the  payment  of 
rates  and  tolls  entered  into  between  the  parties,  this  section 
did  not  apply  so  as  to  authorize  the  seizure;  and,  secondly, 
if  it  did  apply,  the  defendants  had  neglected  to  comply 
with  the  conditions  imposed  Xxj  it.  Here  there  had  been 
no  demand,  such  as  the  statute  oontemplated.  The 
seizure  was  therefore  wrongful,  and  there  was  no  appraise- 
ment before  sale. 

Lush,  Q.C,  (Milward  with  him)  for  the  defendants, 
argued  that  there  was  no  agreement  for  credit  after  the 
6th  of  August,  the  date  of  the  Messrs.  Prior*s  letter,  and 
that,  they  were  entitled  to  distrain  for  the  rates  and  tolls 
which  had  accrued  due  since  May;  also  that  the  require- 
ments of  the  statute  had  been  complied  with,  and  the 
presentment  of  the  bill  on  the  7th  of  August  was  sufficient 
notice  and  demand. 

Eble,  C.  J. — ^The  question  here  is  whether  a  distress  of 
this  kind  is  maintainable  under  the  circumstances  dis^ 
dosed;  the  general  rule  as  to  distress  is,  that  whether  it 
be  over  lands,  or  by  a  railway  company  of  goods  in  tran- 
situ, the  exercise  of  this  power  is  to  be  subjected  to  such 
oonditions  as  the  common  law,  or  particular  Acts  of  Par- 
liament, have  imposed  upon  it.  Here,  by  the  statute  4  &  5 
Will.  4,  c.  Ixxxviii,  s.  166,  a  power  to  distrain  is  given  to 
partictdar  persons,  whose  names  shall  have  been  annexed 
to  the  list  of  rates  and  tolls  published  by  the  oompanj, 
under  certain  conditions — ^viz.,  if  the  tolls  are  in  airear 
and  are  not  paid  after  demand.  Then  it  is  dear  that  the 
particular  person  so  authorized  to  distrain  must  previously 
make  a  demand  for  the  tolls  which  have  accrued  due,  and, 
if  payment  is  not  made,  that  person  may  then  distrain. 
It  seems  to  me  there  were  several  defects  in  the  proceed- 
ings of  the  defendants;  there  was  no  demand  for 
payment  sudi  as  that  directed  by  this  section:  the  pre> 
sentment  and  dishonour  of  the  Messrs.  Prior*s  bill  was 
totally  different  in  its  nature  from  the  demand  and  neglect 
to  pay,  contemplated  by  the  statute.  The  object  of  the 
demand  is  that  persons  may  have  notice  before  any  distress 
is  made.  I  think  the  tiaffio  manager  had  no  right  to 
seize,  nor  do  I  think  he  had  any  right  to  sell  without 
having  previously  had  the  coals  appraised.  I  should  have 
been  sorry  to  give  judgment  against  the  defendante  on 
that  ground  only,  if  the  other  oonditions  of  the  statute 
had  been  complied  with,  although,  I  think  they  would 
have  failed  there  also. 

WiLLES  and  Keating,  JJ.,  concurred. 

Judgment  for  the  plaintiffs. 

Attorneys  for  the  plaintiffs,  Vandercomb  Sf  Co, 

Attorney  for  the  defendants,  Cromhie, 


C.  P.  Dressee  v.  Nobwood.  April  23. 

Priticipal  and  agent — Factor — Set-off. 

}y?iere  a  factor  sells  goods  to  an  agent  without  informing 
the  agent  that  he  is  selling  as  a  factor,  and  not  as  a  prin^ 
cipalt  the  agent  being  aware  of  the  fact  from  previously 
acquired  knowledge,  but  his  employer  being  ignorant  of  it, 
the  agenfs  employer  is  entitled  to  set  off  a  debt  due  tv  kirn, 
from  the  factor  against  the  purchase-money. 

This  case  was  tried  before  Erie,  C. J.,  at  the  sittings  in 
London,  after  Michaelmas  Term,  1862.    The  dedaration 


VoLXt   tM»y9,i«».] 


THE  WEEKLY  REPORTER. 


625 


OoMMOir  Law. 


DsBflflBB  V.  Norwood. 


Ck>MMON  Law. 


a  eotmt  for  goods  bargained  and  sold,  goods  sold 
and  detiyered,  work  and  labour,  and  monej  paid;  and  a 
seoond  oonnt  on  a  guarantee  given  bj  the  defendant,  dis- 
posing that  he  was  the  principal  of  the  broker  who  had 
bought  the  goods.  The  defendant  pleaded,  besides  other 
pleas,  that  the  goods  were  bonght  of  one  Holdemess  as 
plaintilPs  factor,  without  the  plaintiffs  name  being 
known,  and  olainwid  a  set-off  against  Holdemess  of  a  bill 
of  MOO.    This  plea  was  the  only  matorial  one. 

Tlie  plaintiff  empk^ed  a  factor  to  sell  some  timb^  for 
ham,  which  he  did,  in  his  own  name,  to  Chaplin,  a  broker, 
who  bought  in  his  own  name,  for  the  defendant.  Chi^ilin 
had  been  in  Holdenieas's  emploj,  and,  while  in  his  service, 
had  acquired  the  knowledge  that  tiiis  timber  did  not 
he^aag  to  Holdeiness,  but  that  it  was  the  property  of  the 
plain  tiff;  he  was  not  given  any  notice  of  that  fact  at  the 
time  of  the  sale,  and  ^  defendant  was  not  aware  of  it. 
BMemem  dedined  to  give  up  the  timber  to  Chaplin  un- 
less he  iMud  for  it  or  disoloeed  his  principal,  and  in  conse- 
q[Oflnoe  the  defendant  gave  a  gqarantee,  disclosing  that 
Chaplin  had  bought  for  him.  Holdemess,  shortly  after 
the  sale,  became  bankrupt.  At  the  time  of  the  sale  the 
defendant  was  the  holder  of  a  bill  for  £600,  accepted  by 
Holdemess,  but  not  then  due ;  it  became  so,  however,  with- 
in a  few  days  after  Holdemess's  bankmptpy.  The  defen- 
dant refused  to  pay  the  money  for  the  timber  on  the  plain- 
tiffs applying  to  him  for  it,  stating  that  he  had  bonght  it  of 
Ht^demess  as  principal,  and  that  he  had  a  setoff  against 
him.  The  jury  found  that  Holdemess  sold  the  timber  as 
his  own  without  the  plaintiff's  consent;  and  that  the  de- 
fendant did  not  know  that  it  was  the  property  of  the 
plaintiff,  but  that  Chaplin,  his  broker,  did  know  it. 

The  verdict  was  entered  for  the  plaintiff,  with  leave 
Itacifod  to  move  to  set  it  a8i<ie,  and  to  enter  it  for  the 
l2ie  defendant  on  the  above  plea. 

BoriUj  in  Hilary  Term,  obtained  a  rule  acoordingly; 

Lu9h  and  Jouph  Brtmn  now  showed  cause. — In  FUh 
V.  Kemjpfton,  7  C.  B.  687,  which  is  the  case  that  was 
quoted  when  the  point  was  reserved,  Cresswell,  J., 
says — **  If  8  fector  sells  goods  as  owner  and  the  buyer 
hamdjtde  purchases  them  in  the  belief  that  he  is  dealing 
with  the  owner,  he  may  set  off  a  debt  due  to  him  from  the 
factor  against  a  demand  preferred  by  the  principal  Loid 
Man  afield  so  lays  down  the  rule  in  Rahane  v.  Williams, 
7  T.  K.  860;  BaHnff  v.  Corrie,  2  B.  &  Aid.  187.  [Willes, 
J. — ^That  was  a  case  of  brokers.]  The  broker  here  knew 
fiiat  Holdemess  sold  as  a  factor  and  not  for  himself;  and 
so  the  Jury  found,  which  carries  the  case  further  than 
lUh  T.  Kemptim,  The  knowledge  Of  the  broker  at  the 
time  of  making  the  bargain  must  necessarily  be  the  know- 
ledge of  the  principal  Holdemess  could  not  give  notice 
to  the  principal:  Paley  on  Principal  and  Agent,  262; 
Bisrm  V.  Mitt,  18  Vesey  114;  Doe  v.  MaHin,  4  T.  R.  89. 
[W£LX£s,  J. — ^The  doc^dnes  of  law  and  equity  are  not  the 
same  in  oases  of  this  sort.]  [Eble,  C.  J. — In  the  courts  of 
equity  what  is  known  by  the  attorney  is  held  to  be 
known  by  the  principal.]  [Keating,  J. — In  Story  on 
Agency,  171,  it  is  put  very  much  as  you  state  it,  thus — 
«  But  unless  notice  of  the  facts  come  to  the  agent,  while 
he  is  concerned  for  the  principal,  and  in  the  course  of  the 
very  transaction,  or  so  near  before  it  that  the  agent  must 
be  presumed  to  recollect  it,  it  is  not  notice  thereof  to  the 
principaL"  There  is  no  case  in  which  the  principal  has 
been  idlowed  to  set-off  a  debt  due  to  him  from  a  factor, 
wheze  his  broker  knew  that  the  factor  was  dealing  with 
him  as  such  and  not  as  a  prindpaL  They  ref errni  also 
to  Bogd.  y.  k  P.  18th  ed.  p.  622,  ss.  8,  7,  20,  and  George 
t.  Oagett^  3  Sm.  L.  C.  106. 

BoviU,  Maniity,  and  Orompton  Button,  in  support  of  the 
rule. — ^Ab  to  the  doctrine  of  constmctive  notice,  cited 
FMer  v.  Benett,  2  Hare  394,  and  the  notes  to  Le  Neve  v. 
te  Xete,  Tudor's  L.  C.  Eq.,  at  p.  49,  where  it  is  laid 
dpwn, '^  Notice  to  oounsel,  agents,  or  solicitors  must,  in 
Mer  to  affect  their  employer,  have  been  given  or  imparted 


to  them  in  the  same  transaction;"  and  the  judgment  <^ 
LordHardwicke,  in  Warrick  v.  Warrick,  8  Atk.  291,  in 
which  case,  at  p.  294,  he  lays  down  the  mle  to  the  same 
effect  They  cited  also  Kennedy  v.  Oreen,  8  My.  &  K.  699; 
Wilde  Y,  Gibson,  1  Ho.  Lds.  Cas.  606,  and  the  judgment  of 
Lord  Cottenham  in  that  case  at  p.  628.  [Willes,  J.,  re- 
ferred to  Com.  Dig.  tit.  Chancery,  as  contaiiUng  all  the  early 
eases  in  chancery  relating  to  constructive  notice.]  As  to 
the  right  to  set  off,  they  cited  Isherg  v.  Bowden,  8  Ezch. 
852;  Bahone  v.  WilUams,  George  v.  Clagett,  and  Warner 
V.  M'Kay,  1  M.  &  W.  691. 

The  count  on  the  guarantee  was  abandoned  during  the 
argument. 

Eble,  C  J., — ^This  was  a  rule  calling  on  the  plaintiff  to 
show  cause  why  a  verdict  entered  lor  him  should  not  be 
set  aside,  and  a  new  trial  granted,  or  a  vezdiot  entered  for 
the  defendant.    The  declaration  was  for  goods  bargained 
and  sold,  goods  sold  and  delivered,  work  and  labour,  and 
fer  money  paid}  and  there  was  also  another  count  on  a 
guarantee   given    by    the    defendant.     The  defendant 
pleaded,  besides  other  pleas,  that  the  goods  were  bought  of 
Holdemess  as  the  plaintiff's  factor  without  the  plaintiff's 
name  being  disclosed,  and  that  Holdemess  was  authorised 
to  sell  them  in  his  own  name,  and  he  claimed  to  be  enti- 
tled to  set  off  against  Holdemess  a  bill  of  £600,  due  from 
Holdemess  to  him.    I  think  the  rule  should  be  made  ab- 
solute, because  it  is  dear  that  the  goods  were  delivered  to 
Holdemess  as  factor,  under  a  del  credere  commission 
and  possession  of  them  was  handed  over  to  him  as  such, 
and  it  isalso  olear  that  he  was  authorised  to  sell  them  as  his 
own  property.    The  next  step  is,  that  the  defendant  be- 
lieved the  goods  to  be  the  goods  of  Holdemess,  and  not  of 
the  plaintiff,  and  so  the  jury  found.    In  May,  1858,  the 
defendant  employed  a  broker,  Chaplin,  to  buy  the  goods, 
and  at  the  time  of  the  sale  Chaplin  knew  that  the  goods 
were  the  property  of  the  plaintiff ;  but  it  must  be  taken  that 
the  knowledge  that  these  were  the  plaintiff's  goods  came  to 
Chaplin  before  this  transaction,  and  that  he  did  not  acquire 
the  knowledge  as  to  whose  they  were  while  acting  in  the 
capacity  of  agent  to  the  defendant  in  this  business.  While 
he  stood  in  the  relation  of  agent  to  the  defendant,  no  in- 
formation was  given  to  him  witli  respect  to  their  being 
the  plaintiff's  goods.    I  am  of  opinion  that  the  defendant 
was  not  affected  by  what  came  to  Chaplin's  notice  before 
he  was  in  the  defendant's  employ,  I  am  ivHfuming  that 
Chaplin  did  know  that  they  were  the  plaintiff's  property 
at  the  time  of  the  sale.    The  general  rule  is,  that  the 
agent  binds  the  principal  in  all  matters  within  the  scope 
of  his  authority.    Unless  the  information  comes  to  ^e 
agent,  while  he  is  an  agent  in  the  course  of  his  employ- 
ment in  reference  to  the  contract  in  which  he  is  employed, 
his  principal  is  not  bound  by  it.    As  regards  the  rights  of 
the  parties  in  this  case  it  is  not  a  case  of  hardship  on  the 
plaintiff.  If  the  defendant  had  employed  a  strange  broker, 
who  was  not  acquainted  with  Holdemess,  he  would  not 
be  bound:  why  should  he  then  because  he  hi^pens  to 
engage  a  broker  who  has  had  dealings  with  Holdemess. 
The  consequences  would  be  most  dangerous,  if,  because 
a  person  perchance  employ  a  broker,  who  has  received 
some  casual  piece  of  information,  his  rights  could  be  in* 
validated,  because  the  jury  find  that  the  broker  had  such 
knowledge.    H  any  person  had  told  Chaplin  while  the 
sale  was  going  on  that  the  goods  belonged  to  the  plain- 
tiff, the  defendant  would   be   bound.     A  number  of 
Chancery  cases  h^ve  been  cited  on  the  part  of  the  plain- 
tiff, such  as  Fidler  v.  Benett,  and  Warriok  v.  Warrick, 
and  various  others  from  the  notes  to  Le  Neve  v.  Le  Neve,. 
Tudor's  L.  C.  Eq.  p.  49  to  68;  but  there  has  always  been 
a  distinction  between  the  dootrines  held  l^  the  courts  of 
law  and  those  held  by  the  courts  of  chancery  on  thissulK 
jeot    The  defendant  has  established  the  remaining  parti 
of  his  plea,  and  he  is  entitled  to  our  judgment. 

Willes,  J. — I  am  of  the  same  opinion.    The  genaml 
rule  is  that  an  undisclosed  principal  may  take  the  benafil^ 
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of  a  contraot,  as  regards  his  right  to  set  off,  if  he  entered 
into  the  oontract  under  the  notion  that  he  was  dealing 
with  a  prinoipaL  This  is  peculiarlj  the  case  in  mercantile 
transactions:  it  is  a  common  thing  for  factors  to  enter  in- 
to contracts  as  if  they  were  the  principals.  There  can  be  no 
doubt  that  if  the  defendant  had  gone  direct  to  the  factor, 
Holdemess,  and  had  bought  the  goods  of  him,  Holdemess 
would  have  been  dealing  with  him  as  principal,  and  not  as 
factor,  and  the  defendant  would  be  entitled  to  set  off,  and 
any  other  equities  he  might  have  against  Holdemess.  As  it 
was  quite  clear  that  Holdemess  was  a  factor,  and  from  his 
appointment  as  such  had  a  right  to  seU  in  his  own  name, 
and  as  the  defendant  bought  from  him  without  any  infor- 
mation, the  defendant  is  entitled  to  his  set-off  if  there  be 
nothing  fraudulent  in  the  circumstances,  which  is  the  case 
here.  Had  he  known  that  the  sale  by  Holdemess  was 
a  sale  by  him  as  factor,  he  would  have  been  liable  in  this 
case;  but  he  appears  to  have  had  no  such  knowledge;  he  em- 
ployed Chaplin  merely  to  enter  into  a  contract  between  him 
and  Holdemess,  not  to  work  up  his  memory  as  to  all  the 
facts  which  had  ever  come  to  his  knowledge  previously. 
It  ia  said  that  the  Courts  of  Chancery  have  held  that 
any  one  purchasing  without  notice  of  a  previous  equitable 
interest  is  bound  to  complete  his  purchase  notwithstand- 
ing; and  if  an  attorney  be  aware  of  such  an  equitable 
interest,  and  do  not  communicate  his  knowledge  to  his 
client,  he  commits  an  injury  to  his  client:  this  case  is  quite 
different.  Here  is  a  person  employed  to  enter  into  a  bar- 
gain in  which  he  commits  no  fraud  by  not  communicating 
to  his  principal  the  knowledge  which  he  possesses,  for  it 
was  quite  immaterial  till  Holdemess  became  a  bankrupt 

Keating,  J. — I  am  of  the  same  opinion.  I  decide  it 
on  the  simplest  principles  of  the  law  of  principal  and 
agent.  A  person  who  employs  an  agent  gives  him  power 
to  affect  him,  as  far  as  he  would  be  affected  himself,  by 
anything  which  came  to  his  notice  in  the  course  of  the 
transaction.  There  is  no  authority  for  saying  that  the  doc- 
trine should  be  carried  further  than  this.  When  the  de- 
fendant gave  Chaplin  authority  to  buy  these  goods  for 
him,  he  only  emix>wered  Chaplin  to  bind  him  as  far  as 
related  to  the  facts,  which  came  to  his  knowledge  in  the 
course  of  the  transaction,  but  not  as  to  what  he  had  be- 
come acquainted  with  before. 

Hule  absolute. 

Attorneys  for  the  plaintiff,  LinJklater  ^-  Hacltwood, 

Attorneys  for  the  defendant,  Chester  <{•  Urquhart. 


Gibbon  r.  Budd.  April  24,  30. 

Physician — Hi^ht  to  recover  fee — Medical  Act,  1858, 

A  member  of  the  College  af  Physicians  has  a  riglU  of 
action  for  his  fees  for  professional  attendancCf  under  the 
3lst  section  oftlie  Medical  Act,  1868. 

Declaration  against  the  defendant,  as  executor  of 
Henry  Budd  deceased,  for  money  payable  by  the  defend- 
ant, as  executor  as  aforesaid,  to  the  plaintiff,  for  work, 
care,  and  attendance  of  the  plaintiff  by  him  done  and 
bestowed  for  and  upon  the  said  Henry  Budd,  at  his  re- 
quest; and  on  accounts  stated  between  the  plaintiff  and 
the  said  H.  Budd  deceased;  and  on  accounts  stated  be- 
tween the  plaintiff  and  the  defendant,  as  executor. 

Plea. — Never  indebted.    Issue  thereon. 

The  action  was  tried  before  Bram^ell,  B.,  at  the  first 
sittings  in  Hilary  Term,  in  London,  when  a  verdict  was 
found  for  the  plaintiff  for  £21,  leave  being  reserved  to 
the  defendant  to  move  to  enter  a  non-suit,  on  the  ground 
that  the  plaintiff  could  not  recover  fees  as  a  physician 
without  proving  a  special  oontract,  and  that  there  was  no 
evidence  of  such  contract.  The  plaintiff  was  a  member 
of  the  College  of  Physicians,  duly  registered  under  the 
Medical  Act,  and  brought  the  action  to  recover  fees  for 
his  professional  attendance  upon  the  deceased. 


There  was  conflicting  evidence  at  the  trial  as  to 
whether  the  plaintiff  had  visited  the  deceased  as  a  friend 
with  no  expectation  of  receiving  any  fees,  or  whether  be 
attended  him  in  his  professional  capacity.  The  jury 
found  this  question  in  favour  of  the  plaintiff.  There  was 
no  evidence  of  any  express  contract  for  payment  between 
the  plaintiff  and  the  deceased. 

Lushf  Q.C.,  having  in  Hilary  Term  obtained  a  rule  nisi 
to  enter  a  non-suit»  on  the  ground  that  by  law  a  physioian 
cannot,  as  such,  recover  fees  for  advice  without  a  special 
oontract,  and  tiiat  there  was  no  evidence  of  such  con- 
tract. 

Parry, Serjt.  {Cole  with  him),  now  showed  cause. — ^The 
question  is,  whether  a  member  of  the  College  of  Physi- 
cians, duly  registered  under  the  Medical  Act,  1858 
(21  &  22  Vict.  c.  90),  is  entitled  to  sue  for  fees  for  pro- 
fessional attendance.  (The  qualification  of  a  member  of 
the  College  of  Physicians  has  been  added  to  the  qualifi- 
cations mentioned  in  Schedule  A.  of  the  Act  of  1858  by 
22  Vict.  c.  21.)  It  is  contended  that  he  is  so  entitled 
under  the  Slst  section.  He  does  not  come  under  the 
proviso,  as  the  College  of  Physicians  have  in  fact  passed 
a  bye-law  prohibiting  their  fellows  from  recovering  fees, 
but  not  their  other  members.  And  at  any  rate  such  bye- 
law  would  have  to  be  pleaded. 

Lush,  Q.  C,  and  Dowdesmell,  in  support  of  the  rule. — ^The 
object  of  the  Act  is  not  to  give  medical  practitioners  any 
rights  which  they  had  not  before,  but  to  impose  upon  them 
the  restriction  of  registration  that  the  public  may  be  enabled 
"  to  distinguish  qualified  from  unqualified  practitioners  ** 
(see  preamble).  Before  the  Act  a  member  of  the  CoUege  of 
Physicians  could  not  recover  his  fees  in  the  absence  of  an 
express  contract:  Veiteh  v.  Russell,  3  Q.  B.  928.  The 
3l8t  and  d2nd  sections  must  be  read  together,  and  in  fact 
the  latter  section  ought  to  be  taken  first,  when  the 
meaning  would  stand,  '*  No  persons  not  registered  under 
this  Act  shall  be  entitled  to  sue  for  fees  for  their  profes- 
sional services;  but  all  persons  who  are  registered  shall 
have  the  same  right  to  sue  as  they  now  have,  according: 
to  their  respective  qualifications.''  If  the  Court  hold 
that  the  right  to  sue  is  not  restricted  according  to  the 
qualification  of  the  practitioner,  then  a  surgeon  oould 
charge  for  services  as  an  apothecary,  which  is  contrary  to 
what  is  decided  in  Allison  y.  Haydon,  4  Bing.  619. 
[Wilde,  B. — ^The  words  of  the  section  must  be  construed 
reddendo  singula  singuHs."]  Before  the  Act  a  physician 
could  sue  if  there  was  a  special  oontract;  Veiteh  v.  iZtM- 
sell,  ubi  sup.;  and  the  effect  of  the  Act  is  to  put  upon 
him  the  additional  restriction,  that  he  cannot  do  so,  un- 
less registered.  The  object  of  the  Act  is  rightly  stated 
by  Wood,  V.C.,  in  Attorney- General  v.  1%^  College  of 
Physicians,  30  L.  J.  Ch.  767,  at  p.  762;  and  at  p.  769 
the  yice-Chancellor  points  out,  as  a  possible  con- 
struction, that  the  31st  section  must  be  read  reddendo 
singula  singulis,  as  meaning  that  "  every  man,  according 
to  his  qualifications,  shall  be  entitled  to  practise;  if  quali- 
fied by  the  Apothecaries'  Company  he  shall  get  all  that  a 
man  qualified  by  the  Apothecaries'  Company  can  get;  and 
if  licensed  by  the  College  of  Physicians  he  shall  get  all 
that  a  physician  can  g^et."  It  is  submitted  that  this  is 
the  true  construction.  They  also  cited  Cliorley  v.  Bolcot,  4 
T.  R.  317,  and  Kennedy  v.  Broun,  11  W.  R.  284,  reading 
the  comments  of  Erie,  C.J.,  at  p.  288,  on  the  cases  of 
Veiteh  V.  RusseU,  and  Attorney- General  v.  The  College  of 
Physicians. 

Pollock,  C.B. — I  am  of  opinion  that  the  rule  should 
be  discharged.  I  think  the  discussion  which  has  taken 
place  has  removed  all  doubt  as  to  the  true  construction  of 
the  clause  in  question — ^viz.,  that  under  it  all  persons  re- 
gistered under  the  Act  may  sue  for  and  recover  their  fees, 
with  a  proviso  that  it  is  not  to  prevent  the  College  of 
Physicians  from  passing  bye-laws  forbidding  their  fellows 
or  members  from  so  doing.  The  effect  of  the  section  ia 
that,  whereas  hitherto  a  physician  oould  not  recover  hi^ 
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lees  Qnlea  he  had  made  an  express  oontraot  with  the  pa- 
tient, he  may  now  do  so,  unless  prevented  by  a  bye-law  of 
the  OoUe^  of  Physicians.  This  oonstmction  makes  the 
vboie  ^ftoae  reasonable,  and  the  scope  of  the  Act  oonsift- 
tent.  The  action  was  brought  to  recoyer  fees  due  for  pro- 
fpisiiinal  attendance  as  a  physician.  The  jury  disposed  of 
the  qnention  whether  the  plaintiff  attended  the  deceased 
iBerei^  as  a  friend,  or  in  expectation  of  receiying  fees  for 
lii«  attendance.  The  law,  as  it  existed  before  the  Medical 
Act,  was  founded  upon  the  notion  that,  in  the  absence  of 
aa  express  oantraot^  a  physician  expected  payment,  but 
only  as  an  honoxaiy  gratuity.  But  I  think  the  Act  should 
be  nndecstood  as  meaning  that,  whereas  the  presumption 
fomierly  was  that  the  fee  was  merely  a  honvrarium,  and 
against  its  being  a  legal  claim,  now  the  presumption  is 
the  other  way;  and,  in  the  absence  of  an  express  stipula- 
tkn  to  the  oontrazy,  a  physician  is  entitled  to  recover  his 
fees,  pvcnrided  he  is  not  forbidden  to  do  so  by  a  bye-law  of 
the  College. 

ILlitib',  B. — I  am  of  the  same  opinion.  It  appears 
to  me  to  be  a  question  of  fact,  upon  what  terms  a  medical 
man  gives  his  attendance.  No  doubt  it  is  competent  for 
him  to  do  so  upon  the  terms,  that  he  is  not  to  be  paid;  but 
the  jury  have  negatived  that.  According  to  the  Court  of 
Qoeea's  Bench,  in  Veiteh  v.  JRussell,  the  law  was  this — 
that  it  was  cxnnpetent  for  a  medical  man  to  make  a  bar- 
gain that  he  was  to  receive  compensation  for  his  services; 
hvl,  whereas  it  was  not  the  practice  for  a  physician  to  re- 
ceive payment  as  a  right,  no  inference  of  a  contract  for 
p^ment  arose  from  mere  attendance.  Taking  that  to  be 
the  law  at  tiie  time  of  Hie  passing  of  the  Medical  Act, 
vhat  takes  place?  The  32nd  section,  which  Mr.  Lush 
ajs  dioald  be  read  first,  says**  no  person  shall  be  entitled 
to  recover  any  charge  in  any  court  of  law  for  any  medical 
(c  surgical  advice,  &c.  .  .  .  unless  he  shall  prove 
apoa  the  Mai  that  he  is  registered  under  this  Act."  So 
that  the  Legislature  has  put  a  prohibition  against  the  re- 
eoveiy  of  fees,  except  by  registered  persons.  There  is  a 
mailarpiOTiaion  in  the  Apothecaries  Act,  55  Oeo.  3,  c.  191, 
1. 21,  whi(^  psrevents  an  apothecary  from  recovering,  unless 
be  were  in  practice  beforethe  Istof  August,  181 5,  or  should 
have  obtahied  a  certificate  from  the  Society  of  Apothe- 
csies,  and  there  is  a  case  upon  it  in  this  Court  (  Wa^itaffe 
V.  Skitrpe,  3  M.  &.  W.  521),  which  decided  that  the  enact- 
BSDt  was  a  good  answer  uix>n  nunquani  indebitatus  to 
an  action  by  an  apothecary.  There  is  also  a  further  pro- 
hibiyan  imposed  by  the  proviso  of  section  31,  which 
enacts  that  any  College  of  Physicians  may  pass  a  bye-law 
faghfaMIng  their  fellows  or  members  from  suing  for  fees, 
and  that  snch  bye-laws  maybe  pleaded  in  bar  to  an  action 
laoQj^  l^  any  fellow  or  member  of  such  college.  Then 
we  have  to  consider  the  enacting  part  of  the  31st  section. 
"Every  person  registered  under  tms  Act  shall  be  entitled, 
aoeoding  to  his  qualification  or  qualifications,  to  practise 
vedidne  or  surgery,  &c.,  and  to  demand  and  recover 
CB  any  court  of  law,  with  full  costs  of  suit,  reasonable 
cteges  far  profoasicmal  aid,  advice,  and  visits  .  .  . 
reDdered  by  him  to  his  patients."  I  apprehend  the  mean- 
ing of  that  to  be,  that  though,  hitherto  a  physician  could 
sot  recover  in  the  absence  of  an  express  contract,  he  may 
BOW  do  so,  if  he  satisfies  the  jury  that  he  attended  upon 
the  imdefstanding  that  he  expected  to  be  paid  in  the  or- 
dinary manner  for  his  professional  attendance  and  advice. 
That  I  understand  the  jury  to  have  found  in  this  case; 
and  if  so,  the  plaintiff  is  entitled  to  recover  by  the  express 
terms  of  the  Act. 

Beajcwkix,  B. — I  am  also  of  opinion  that  the  plaintiff 
B  entitled  to  recover.  At  the  trial  the  plaintiff  con- 
tended that  he  attended  as  a  physician,  and  the  statute 
now  makes  his  fee  an  ordinary  debt,  which  he  is  entitled 
to  sue  for.  The  defendant  on  the  other  hand  contended 
that  the  plaintiff  attended  the  deceased  merely  as  a 
friend,  not  expecting  any  fee,  either  in  the  nature  of  a 
ismffrarium,  or  of  a  debt;  and  that  moreover,  at  any  rate, 


if  any  fee  was  expected,  it  was  merely  a  honorarium,  and 
not  a  debt,  for  which  he  was  entitled  to  sue.  The  ques- 
tion I  left  to  the  jury  was  one  of  fact,  viz.,  whether  the 
plaintiff  attended  as  a  physician  or  not.  That  question 
was  disposed  of  by  the  jury  in  favour  of  the  plaintiff; 
and  therefore  it  must  be  taken  that  he  attended  upon 
the  ordinary  terms  of  a  physician;  so  that  the  question 
comes  to  be,  whether  under  the  Act  a  physician  is  en- 
titled to  recover.  In  order  to  determine  that  question, 
we  must  consider  what  was  the  position  of  a  physician 
towards  his  patient  as  regards  the  recovery  of  his  fees  be- 
fore the  i>assing  of  the  Act.  That  cannot  be  better  stated 
than  in  the  words  of  Lord  Denman  in  Veiteh  v.  Unssell : 
^  It  must  be  assumed  as  clear,  that  physiciana  and  coun- 
sel usually  perform  their  duties  without  having  a  legal 
title  to  remuneration.  Such  has  been  the  genend  under- 
standing. To  prevent  that  from  operating,  some  express 
agreement  must  be  shown ;  but,  in  considering  whether  such 
an  agreement  existed,  we  cannot  lose  sight  of  the  general 
understanding.  The  one  party  in  a  case  of  this  kind  ex- 
pects and  trusts  that  he  will  be  paid,  according  to  the 
practice;  the  other  expects  and  hopes  so  to  pay  him;  but 
that  does  not  raise  a  contract;  indeed,  the  inference  is 
rather  to  the  contrary.''  The  plaintiff  contended  that 
this  position  was  altered  by  the  31st  section  of  the  Act. 
The  defendant  says  it  is  not  so;  1st,  because  there  was  no 
necessity  to  make  any  alteration,  as  it  was  merely  a 
matter  of  presumption  that  the  physlbian  attended  with- 
out a  legal  claim  to  payment,  which  t^e  parties  might 
themselves  rebut  by  an  express  stipulation;  2ndly,  because 
the  words  of  the  enactment  are  not  such  as  to  bear  the 
construction  contended  for  by  the  plaintiff,  and  that,  if  it 
meant  so,  it  ought  expressly  to  have  said,  that,  whereas 
formerly  the  presumption  was  against  there  being  any 
contract  for  the  payment  of  a  physician's  fees,  here  the 
presumption  should  be  the  other  way.  It  is  urged  also,  that 
it  is  impossible  to  take  literally  the  words  of  the  section, 
**  every  person  registered  shall  be  entitled  &c.;"  because 
that  would  entitle  a  man  to  recover  who  attended  under 
an  express  stipulation  that  he  was  not  to  expect  a  fee. 
Then  it  is  said  that  a  meaning  can  be  given  to  the 
proviso  at  the  end  of  the  section,  '*  that  whereas  formerly 
a  physician  might  make  a  bargain  for  payment,  now  the 
College  of  Physician  may  pass  a  bye-law  preventing  him 
from  doing  so."  These  arguments  are  certainly  cogent 
ones,  and  excited  considerable  doubt  in  my  mind.  But 
it  may  be  said  on  the  other  side — the  common  opinion  is, 
that  a  physician  cannot  recover  for  his  attendance  in  any 
case.  That  opinion  is,  as  we  have  seen,  erroneous,  as  it 
is  only  so  if  he  attends  on  the  ordinary  imderstanding 
that  he  is  only  to  exi>ect  a  Jionorarium,  and  in  the 
absence  of  an  express  contract  for  payment.  But  the 
Act  does  not  appear  to  be  drawn  by  a  person  well  ac- 
quainted with  legal  forms;  and  bearing  in  mind  that  this 
is  the  common  notion,  I  think  we  should  read  the  31st 
section  as  if  it  said  "  every  person,  physician,  surgeon,  or 
apothecary,  shall,  if  registered,  be  entitled  to  recover." 
The  words  are  meaningless  as  applied  to  a  physician 
unless  they  mean  that;  and  unless  they  apply  to  a  physi- 
cian they  are  altogether  meaningless,  for  the  other 
branches  of  the  profession  could  recover  before  the  pass- 
ing of  the  Act.  In  addition  to  this  the  proviso,  which 
foUows,  that  the  College  of  Physicians  may  pass  a  bye-law 
preventing  their  fellows  or  members  from  suing,  must 
have  something  to  operate  upon,  and  must  be  taken  as 
intended  to  limit  an  enactment  that  has  gone  before. 
For  these  reasons  I  think  that  though  in  terms  the  Act 
only  says  that  physicians  may  recover,  it  really  means 
that  the  old  presumption  is  no  longer  to  apply. 

Wilde,  B.,  had  left  Court  to  go  to  chambers. 
JRule  discharged. 

Attorneys  for  the  plaintiff,  Langley  ^  CHlhon, 
Attorney  for  the  defendant,  OMillaume, 
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Dec.  16,  17,  1862;  Jan.  24;  April  25, 1863. 
CooKNET  r.  Anbebson. 

JSiBtra-territonal  jurisdiction — Scotch  contract — Service 
,0/proeeu  on  defendants  in  Scotland — Demurrer — Cons. 
Ord.  10,  r.  7. 

Ths  emtrorUrritorialjwrisdictum  of  the  Cowrt  of  Chanr 
eery  in  JEngland  is  not  extended  hy  thelS  ^  16  Viet.  e. 
84,  beyond  the  limits  prescribed  by  the  statutes  of  2  WiU, 
4,  e,  33,  and  4  Jf  5  WUL  4,  e.  82,  and  the  suits  in  which 
under  Cons.  Ord.  10,  r.  7,  process  may  be  served  on  defend- 
ants out  <tf  tk^  Jurisdiction  of  the  Court  are  such  suits  as 
are  defined  by  the  two  last-mentioned  statutes. 

Accordingly,  where  a  bill  was  filed  by  a  plaintiff  in 
JEngland  against  defendants  resident  in  Scotland  to  carry 
out  the  trusts  of  a  deed  made  in  Scotland,  relating  partly 
to  land  in  Scotland^  and  to  be  determined  according  to 
Scotch  iaWp 

Meld,  that  the  Court  had  no  jurisdiction  to  order  a  copy 
of  the  bill  to  be  served  on  the  defendants. 

Held  also,  that  though  the  defendants  had  not  moved  to 
discharge  the  order  of  service,  but  had  appeared,  and 
demurred  to  the  bill,  yet  as  the  bill  showed  that  they  were 
resident  in  Scotland,  and  that  the  suit  was  one  in  which 
the  Court  had  no  fisrisdiction  against  persons  so  resident, 
the  demurrer  must  be  allowed. 

This  suit  was  institated  for  the  purpose  of  having  the 
tmsts  of  acertftin  deed  dated  the  9th  of  September,  1859, 
administered  under  the  direction  of  the  Court.  The  plain- 
tiff, Susanna  Gooknej,  was  the  widow  and  executrix  of 
James  Thomas  CSookney,  who  was  interested  in  the  deed  in 
question.  The  deed  was  a  deed  of  trust  in  favour  of  the 
creditors  of  Messrs.  Lancaster  &  Freeland,  who  were  iron- 
founders  at  Ayr,  in  Scotland.  J.  T.  Cooknej  was  one  of 
the  creditors  under  the  deed.  By  this  trust  deed  Messrs. 
Lancaster  k  Freeland  conveyed  their  partnership  property 
to  the  defendant  James  Anderson  as  a  trustee  in  trust 
and  for  the  purposes  therein  mentioned — ^namely,  in  the 
first  place,  to  carry  on  the  business  for  five  years  with 
the  advice  of  a  committee  as  in  the  deed  directed, 
with  a  direction  that  a  sum  advanced  by  the  Union 
Bank  of  Scotland  was  to  be  first  paid  out  of  the 
trust  funds;  in  the  second  place,  that  lUl  the  other  liabi- 
lities of  the  partnership  (except  certain  debts  thereinafter 
specified)  should  be  paid;  in  tiie  third  place,  in  the  event 
of  its  appearing  to  the  trustee  and  the  committee  that 
the  works  could  not  be  profitably  carried  on,  that  they 
were  authorised  to  dispose  of  the  same ;  in  the  fourth  place, 
that  the  remaining  trust  funds  and  estate  should  be  ap- 
plied in  satisfying  the  debts  due  to  the  parties  after 
named,  among  which  was  the  debt  of  £25,000  to  the  said 
J.  T.  Cockney;  in  the  fifth  place,  that  the  balance  was  to 
be  paid  to  Messrs.  Lancaster  k.  Freeland;  and  in  the  sixth 
place,  that  J.  Robertson,  J.  Reid,  the  sadd  J.  T.  Cockney, 
and  John  Freeland,  and  the  survivors  of  them,  be  ap- 
IK>inted  a  committee  for  the  management  of  the  trust. 

The  bill  stated  that  the  ironworks  had  since  been 
carried  on  by  the  trustee  and  committee;  that  large  sums 
had  been  expended,  but  that  notwithstanding  the  outlay 
a  heavy  loss  had  been  incurred,  and  that  no  interest  had 
been  paid  on  the  several  sums  due  to  creditors.  The  bill 
further  stated  that  the  said  J.  T.  Cockney,  during  his  life, 
had  been  dissatisfied  at  the  result  of  the  management  of  the 
trust;  that  the  said  J.  T.  Cockney  had  made  his  will,  and 
ai>pohited  the  plaintiff  executrix  thereof,  and  had  since 
died;  also,  that  no  person  had  been  appointed  a  member 
of  the  committee  in  his  room;  that  no  further  results 
oould  be  looked  for  from  the  management  of  the  trust, 
and  that  there  was  no  prospect  of  the  works  being  carried 
on  profitably;  that  the  debt  due  to  the  plaintiff  as  such 
executrix  as  aforesaid  was  £26,107,  and  that  a  large 
amount  was  due  to  other  delendcuitB  who  were  creditors. 


The  bill  prayed  that  the  trusts-of  the  deed  might  be 
administered  by  the  Court,  and  wound  up;  that  an  ac- 
count might  be  taken  of  the  amount  due  to  the  plaintiff, 
and  all  other  creditors  under  the  deed,  and  for  conse- 
quential directions. 

The  defendants,  the  trustee  of  the  deed  and  the  committee 
and  other  parties  interested  under  it,  were  all  resident  in 
Scotland.  The  deed  was  in  the  Scotch  form,  and  filed 
in  Scotland,  where  the  property  to  which  the  deed  related 
was  also  situated. 

The  copy  of  the  bUl  was  served  on  the  defendants,  who 
did  not  move  to  discharge  the  order  of  service  upon  theBEt. 
Several  of  the  defendants  demurred  to  the  biU. 

The  demurrer  was  argued  before  tiie  Master  of  the 
Bolls,  and  was  allowed.  The  case  is  reported  in  7  L.  T. 
N.  S.  491. 

The  plaintiff  presented  a  petition  of  re-hearing. 

The  main  questions  in  the  case  were  whether  the  Court 
of  Chancery  in  England  had  jurisdiction  to  entertain  a 
suit  relating  to  property  in  Scotland,  and  to  order  a  ogpy 
of  the  bill  to  be  served  on  the  defendants  who  were  ree4<- 
dent  in  Scotland;  and  whether  the  defendants,  by  not 
having  moved  to  discharge  the  order  of  service,  were  not 
thereby  disentitled  to  demur  to  the  jurisdiction  of  the 
Court 

Hobhouse,  Q.C.,  and  Mackeson,  appeared  for  the  plain- 
tiff in  support  of  the  bill,  and  cited  I^ench  t.  Ikividstpn, 

8  Madd.  396;  De  Mannerille  v.  Crompton,  1  V.  &B.  854; 
Milsington  v.  Mulgrave,  3  Madd.  491;  Carteret  v.  Petty, 
2    Swans.    323;   Norris   v.    Chambres,    29   Beav.    246, 

9  W.  R.  269,  on  appeal,  9  W.  B.  794;  Penny,  Lord 
Baltimore,  1  Ves.  Sen.  444;  Whitmore  t.  Pyan,  4  Ha. 
612;  Lewisy.  Baldwin,  11  Beav.  168;  Macleany,  Dawson, 
27  Beav.  26,  4  De  G.  &  J.  160, 7  W.  R.  354,  438;  Inn^ 
V.  MUeheU,  4  Drew.  67,  6  W.  B.  702,  748;  Lord  Cran^ 
town  y.  Johnston,  3  Ves.  170;  [the  Lord  Chanc^OT 
referred  to  Buchanan  v.  Rucher,  9  East  192;]  TuOoch  ▼. 
Hartley,  1  Y.  &  C.  114;  Beattic  v.  Johnstone,  8  Ha.  169; 
Angus  y,  Angus,  West,  temp.  Lord  Hardwicke  28;  Poher- 
deau  y.  Rous,  1  Atk.  543;  K^ng  of  Spain  y,  Machado, 
4  Buss.  226;  RusseU  v.  Smyth,  9  M.  &  W.  810;  Benley  ▼. 
Soper,  8  B.  &  C.  16;  3  Burge  Colonial  Law,  898;  24  &  25 
Vict  c.  11 ;  Story's  Conflict  of  Laws,  ss.  642, 648;  Mostyn 
y.  Ihbrigas,  Cowp.  161, 174;  Kildare  y.  BuMtace,  1  Vem. 
404;  Harrisony.  Qumey,  2  J.  &  W.  663;  Sheehy  v.  Pro- 
fessiondl  Life  Company,  8  C.  B.  N.  S.  697;  Cammell  y. 
Jewell,  6  Jur.  N.  S.  919;  Duhe  of  Brunswich  v.  Xing  of 
Hanover,  2  H  of  L.  Cas.  1;  Breadalbane  y.  Chandos,  2 
My.  &  Cr.  711;  Meiklan  v.  CampbeU,  24  Beav.  100;  Mor- 
timer y.  Watts,  14  Beav.  616;  Xehemich  v.  Marker,  8 
M.  &G.  311. 

Selwyn,  Q.C.,  and  Druce,  for  the  defendants,  referred 
also  to  Pennell  v.  Roy,  3  De  G.  M.  &  G.  126. 

Hobhouse,  Q.C.,  in  reply,  referred  to  General  Order  of 
the  8th  of  May,  1845. 

Jan.    24. — The  case   was,   by  his  Lordship's   desire, 
partly  re-argued,  and  the  case  of  Hope  v.  Hope,  4  De  G. 
M.  &  G.  328,  and  the  statutes  of  2  WilL  4,c.  33,  and  3&  4 
WiU.  4,  c.  82,  and  3  &  4  Vict  c.  94,  were  referred  to. 

April  25. — ^The  Lord  Chahcbllob. — Li  explanation 
of  my  decision  in  this  oase,  it  is  necessary  to  b^in  by 
referring  to  some  well  established  general  principles. 
The  courts  of  civil  judicature  in  every  country  sit  to  ad- 
minister the  municipal  law  of  that  conntzy,  and  their 
jurisdiction,  therefore,  is  limited  and  territoriaL  It  is 
true  that  the  duty  of  yielding  obedience  to  the  law  of  his 
native  country  may  follow  the  native  subject  of  that 
country  wherever  he  resides;  for  every  nation  has  a  right 
to  bind  its  own  natural-bom  subjects  by  its  own  laws 
in  every  place.  Municipal  law,  therefore,  may  provide 
that  judgments  and  decrees  may  be  lawfully  pronounced 
against  natural-bom  subjects  when  absent  abroad;  and 
may  also  enact  that  they  may  be  required  to  appear  in  the 
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86)  is  perhaps,  having  regard  to  the  purposes  of  the  Act, 
the  most  oomprehensiye  power.    By  it  the  Lord  Chan- 
cellor, with  the  advice  and  assistance  of  three  of  the  other 
judges  of  the  court,  is  empowered  and  required  **  from 
time  to  time  to  make  general  rules  and  orders  for  canying 
the  purposes  of  the  Act  into  effect,  and  for  regulating  the 
times  and  form  and  mode  of  procedure  and  generally  the 
practice  of  the  said  Court  in  respect  of  the  matters  to 
which  this  Act  relates,"  &c.;  and  the  i>ower8  given  by  the 
other  statutes  are  similarly  but  not  so  extensively  worded; 
but  it  was  not  not  the  purpose  of  any  one  of  these  statutes, 
nor  is  it  one  of  the  matters  to  which  they  relate,  to  extend 
or  amplify  the  jurisdiction  of  the  Court  against  persons 
residing  in  foreign  oonnti;^es.    That  jurisdiction  still  re- 
mains in  the  limited  form  in  which  it  was  conferred  by 
the  statutes  of  Will.  4,  which  have  been  stated.    A  new 
procedure  under  an  existing  jurisdiction  may  be  created 
by  orders,  but  a  new  jurisdiction  cannot.    By  the  10th 
of  the  Consolidated  Orders  of  the  court,  which  are  now 
in    operation,   and    by    the    7th    rule,    it    is    ordered 
that  **  where  a  defendant  in  any  suit  is  out  of  the 
jurisdiction  of  the  court,  the   Court  upon  application 
supported  by  such  evidence  as  shall  satisfy  the  Court 
In  what  place  or  country  such  defendant  is,  or  may  pro- 
bably be  found,  may  order  that  a  copy  of  the  bill  under 
the  statute  15  k  16  Vict.  c.  86,  s.  3,  and,  if  an  answer  is 
required,  a  copy  of  the  interrogatories  may  be  served  on 
such  defendant  in  such  place  or  country  or  within  such 
limits  as  the  Court  shall  think  fit  to  direct"    This  order 
must  be  bounded  by  the  limits  of  the  authority  from 
which  it  emanates;  and  as  the  authority  exists  only  with 
respect  to  such  suits  as  are  defined  in  the  4  &  5  Will  4, 
the  word  "  suit "  in  the  order  must  be  restricted  to  mean 
a  suit  in  which  the  Court  has  authority  and  jurisdiction 
to  bind  by  its  decrees  and  orders  persons  named  as  defen- 
dants who  are  resident  abroad,  and  have  not  i^peared  in 
the  suit.    But  the  persons  who  may  be  so  bound  are  the 
defendants  in  such  suits  only  as  are  described  in  the 
statutes  of  the  2  WiU.  4,  c.  ZZ,  and  4  &  5  WilL  4,  c  82. 
It  would  be  absurd  to  suppose  that  the  authority  to  make 
orders  for  the  improvement  of  procedure  involved  autho- 
rity to  U9urp  a  new  jurisdiction  either  in  respect  of  per- 
sons or  of  things,  and  it  is  the  duty  of  the  Court  in  all 
oases  to  adopt  a  oon^iruction  that  does  not  involve  a 
manifest  absurdity.    The  authority  was  given  for  the  im- 
provement of  the  manner  of  administering  the  existing 
jurisdiction.    If  it  could  be  used  to  enlarge  the  territorial 
extent  of  the  Court's  authority  it  might  be  equally  used  to 
enlarge  the  subject  matter  of  its  jurisdiction,  and  orders 
might  be  made  enabling  the  Court  to  try  actions  of  as- 
sault or  grant  divoroes  a  vinculo  mutrimoniL    It  is  im- 
necessary  to  pursue  this  further.    It  is  in  my  opinion 
dear  that  the  word  **  suit "  in  the  7th  rule  of  the  10th 
Order  must  be  taken  to  denote  such  suits  only  as  are  de- 
scribe in  the  two  Acts  of  Will.  4.    It  follows  that  in  the 
present  case  the  order  to  serve  a  oopy  of  the  bill  upon  the 
defendants  in  Scotland  was  beyond  the  power  of   the 
Court,  and  not  warranted  by  the  order  according  to  the 
interpretation  which  I  have  put  upon  it,  inasmuch  as  this 
suit,  as  will  be  hereafter  shown,  cannot  possibly  be  brought 
within  the  description  contained  in  either  of  the  statutes 
of  WilL  4  which  have  been  already  referred  to.    But  it  is 
urged  in  argument  that  these  oonsiderationB  are  imma- 
terial, inasmuch  as  the  defendants  have  actually  appeared 
under  the  process,  and  must  therefore  be  considered  as 
duly  convened.    But  although  it  is  true  that  the  defen- 
dants have  appeared  and  have  never  moved  to  discharge 
the  order  of  service,  yet  th^  have  demurred  to  the  juris- 
diction of  the  Court,  and  if  it  aiqsears  upon  the  face  of 
the  bill  that  the  defendants  at  the  time  of  the  institution 
of  the  suit  were  resident  in  a  foreign  country,  and  that 
the  suit  does  not  relate  to  any  of  the  circumstances  on 
which  this  Court  is  warranted  in  exercising  jurisdiction 
against  persons  so  resident,  it  follows  that  the  demurrer 
ought  to  be  allowed  for  the  same  reasons  on  which  I  hold 


that  the  order  for  service  of  process  ought  act  to  have 
been  made.    The  only  effect  <^  appeacaooe  is  to  tfavow 
upon  the  demurring  defendants  the  obligation  of  pzoring 
from  the  statements  in  tbe  bill  itself  that  the  case  ia  one  in 
which  the  Court  cannot  daim  a  right  to  exercise  jurisdiotioa. 
It  may  be  generally  true  that  whatever  may  be  the  nature 
of  the  subject  matter  this  Court,  which  acts  inpemmam, 
will,  if  there  be  matter  of  equity,  exerdse  jurisdiction 
against  a  defondant  who  appears  in  court  and  doea  not 
challenge  the  jurisdiction  for  suflUdent  grounds  appioent 
upon  the  record.    But  if  these  grounds  are  apparent^  and 
the  defendant  appears  for  the  purpose  of  deanuixing  to 
the  jurisdiction,  the  same  reasons  that  would  be  effective 
for  discharging  the  order  of  service  are  equally  available 
for  the  allowance  of  the  demurrer.    And  first,  I  think  it 
plainly  appears  upon  the  face  of  the  bill  itself  that  all  the 
demurring  defendants  were,  at  the  time  of  filing  the  lull, 
resident  in  Scotland,  out  of  the  jurisdiction  of  this  Oonrt, 
and  where,  it  must  be  taken,  th^  still  nmda.    And  se- 
condly, the  origin  of  the  right  to  sue  is  a  trust  deed  or 
contract  made  in  Scotland  in  t^  Scotch  form,  the  tnuts 
of  which  the  bill  seeks  to  have  administered,  and  the 
construction  of  which,  as  well  as  the  extent  and  natnie 
of  the  rights  and  liabilitieB  it  creates,  must  be  aaoectanMd 
and  determined  wholly  by  the  law  of  Sootland.     The 
principal  part  of  the  proper  l^y  to  which  this  deed  relates  is 
real  estate  situate  in  Scotland,  the  right  to  which  this 
suit  seeks  to  determine,  and  further  to  have  a  formitcm^ 
cwrgCiM  set  up  in  this  Court,  to  which  aU  the  creditoza  of 
the  Scotch  company  shall  reeort»  obliging  them  to  qait 
the  Courts  of  i^  country  where  they  reside,  and  by  the 
laws  of  which  their  rights  must  be  determined,  and  to 
bring  their  rights  and  daims  to  the  bar  of  a  f <»Bign 
tribunal    The  law  by  whidi  every  question  in  the  oaaae 
would  have  to  be  determined  is  Scotdi  law,  of  which  this 
Court  knows  nothing  save  as  it  may  be  informed  of  it  by 
^e  testimony  of  witnesses;  and  acting  on  the  prinoiplfiB 
of  the  recent  Act  <^  24  Yict  c.  11,  it  may  have  to  make 
frequent  reference  to  the  Courts  of  Scotland,  to  whom  the 
whde  subject  naturally  belongs,  and  by  whom  it  may  be 
conveniently  determined.    It  is  scarcely  possible  to  ima- 
gine any  combination  of  circumstances  in  which,  more  than 
in  this  case,  t^e  Court  would  be  forbidden  to  exerdse  jnzia- 
diction  by  every  prindple  of  law  as  well  as  every  considera- 
tion of  expediency.    By  the  Common  Law  Prooedure  Act, 
authority  is  not  given  to  serve  parties  who  are  resident  in 
Sootland  or  Ireland,  and  for  the  plain  reason  that  in  snoh 
cases  tiie  plaintiff  may  resort  to  the  Courts  of  those  coun- 
tries; but  this  bill  is  framed  on  the  very  opposite  of  the  etiat- 
blished  rule,  o^TtoTM^tti^tir /brum  r^  Every  decree  or  oider 
which  the  Court  might  make  must  be  carried  to  Scotland 
to  be  enforced,  and  have  practical  operation  given  to  it; 
but  the  Courts  of  that  country  could  not  be  required  to 
be  auxiliary  to  any  sudi  purpose,  or  in  any  manner  to 
recognise  the  judgment  of  this  tribunal  .  I  am  therefore 
bound  by  every  consideration  to  give  no  aid  to  the  plain- 
tiff in  this  suit.    I  concur  in  t^  decision  of  the  Master 
of  the  BoUs,  and  dismiss  this  appeal  with  costs. 

Solicitors  for  the  plaintiff,  Tvhe  ^  Valpy, 
Solicitors  for  the  defendants,  Mvrrayy  Son,  Jf  Hutek- 
%ng», 

M.B.  Floyeb  V  Bakces  (1).  April  Id. 

Marriage  settlement — Jointure  rent^harget — Income  tax 
—6  4'  6  net,  c.  36,  #.  lOZ^Deduction. 

By  an  ante-m^atial  tettlement  aprovition  tvof  made  /or 
payment  of  a  jointure  rentHsharge  iuuing  out  qf  certain 
hereditaments,  and  to  be  acceded  hy  the  intended  mife  in 
heu  qf  doner,  tJ^e  same  to  he  paid  '*  without  any  deiueti0n 
or  abatement  whatsoever  on  account  or  in  rented  tf  any 
taxes,  charges^  impositions,  or  assessments  already  charged 
or  to  be  charged  thereon,  or  on  the  jointures  in  respect 
thereof;**  and  for  the  purpose  of  further  securing  the  same. 
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tkc  hereditame7iU  charged  were  demised  to  trust ee»  for  a 
tern  ef  200  years  upon  trust ,  in  case  the  rent-charge 
nas  in  arrear,  to  raise  the  same  and  all  arrears  thereof ^ 
and  M  costs,  damages,  and  expcTises  sustained  hy  the  joint- 
ress hy  reason  of  the  nonpayment  thereof,  or  otherwise 
relating  thereto.  After  the  marriage  the  Income  Tax  Act 
(5  if*  6  Viet,  e,  35)  was  passed,  s.  103  of  which  makes  void 
aU  contracts  for  payment  of  any  annual  sum  of  m^mey 
in  fuU  mnthovt  aUorcing  a  deduction  for  the  incgme  tax, 

Heldt  notwithstanding  the  express  words  qf  the  deed, 
and  the  existence  of  the  trust  to  raise  the  rent-charge  in 
full,  thai  the  case  fell  within  the  lOBrd  section  of  tlie 
Income  Tax  Act,  and  that  the  jointress  was  liable  to  hear 
the  deduction  for  the  income  tax. 

Under  an  indentore  of  bargain  and  sale,  dated  the  28th 
of  M^une,  I  BIO,  and  a  oonunon  reooTeiy  duly  snffered  in 
pnzBoanoe  thereof,  certain  hereditaments,  of  which  Henry 
Hj"iV<»  was  then  tenant  for  life  in  possession,  and  Wil- 
liam Jolm  Bankes  (the  eldest  son  of  H.  Bankes)  was 
Itnant  in  tail  in  remainder  immediately  expectant  on 
such  life  estate,  were  limited  to  such  uses  as  Heniy  Bankes 
and  William  John  Bankes  should  jointly  apix>int,  and  in 
defimlt  of  such  api>ointment  to  the  nse  of  Henry  Bankes  for 
life,  witli  remainders  over.    This  Joint  ix>wer  of  appoint- 
moit  was  exercised  by  deed,  dated  the  2nd  of  June,  1821, 
and  therel>y  the  hereditaments  were  appointed  and  oon- 
Tfl^ed  by  H.  Bankes  and  W.  J.  Bankes  to  such  uses  as 
they  ahould  jointly  appoint,  and  in  default  of  such  ap- 
pmntmfflit  to  the  use  of  Henry  Bankes  for  life,  remainder 
te  t^  nse  of  W.  J.  Bankes  for  life,  remainder  to  the  use 
ef  hia  fint  and  other  sons  in  tail  male,  remainder  to  the 
«ae  otf  Q%oig%  Bankes  (the  second  surviying  son  of  H. 
Bankes^  lor  life,  remainder  to  his  first  and  other  sons  in 
tall  male,  with  remainders  over.      In    June,   1822,  a 
msrsmgie  was  solemnised  between  George  Bankes  and 
GeocgiBa  Chadotte  Bankes,   then    Georgina   Charlotte 
Kii!gent»  spinster;  and  by  a  deed,   dated  the  7th  of 
the  smit^    month   of  June,  executed  previous  to  and 
19  oentemi^tion  of  the  marriage,  Heniy  Bankes  and 
W.  J.   Bankes,  in  exerciBe  of  the  joint  power  of  ap- 
poijutment  reeexred  to  them  by  the  deed   of  the  2nd 
of  Jnae,  1821,  and  with  the  consent  of  George  Bankes 
and  €(eorgina  Charlotte  Bankes,  appointed  that  after  tiie 
mairia^  the  hereditaments  comprised  in  a  certain  term 
of  200  years  thereinafter  created,  should  remain  to  the 
use  fliat  Georgina  Charlotte  Bankes  might,  in  case  she 
surriTed  George  Bankes,  receive  during  her  life  for  her 
jointoie,  and  in  lieu  and  satisfaction  of  dower,  thirds,  and 
freebench  which  she  might  otherwise  have  out  of  her 
husband's  freehold  estates  of  inheritance,  a  yearly  rent- 
charge  of  £800  per  annum,  to  be  issuing  out  of  the  here- 
ditaments comprised  in  the  term  of  200  years,  ''  without 
any  deduction  or  abatement  whatsoever  on  account  of  or 
in  respect  of  any  taxes,  charges,  impositions,  or  assess- 
raenta  already  taxed,  charged,  assessed,  or  imposed,  or 
hereafter  to  be  taxed,  charged,  assessed,  or  imposed  on  the 
said  hereditaments,  or  on  the  said  annual  rent-charge  of 
^800,  or  on  the  said  Georgina  Charlotte  Nugent,  or  her 
assigns  in  respect  thereof,  by  authority  of  Parliament  or 
oiberwise  howsoever;''  with  powers  of  distress  and  entry 
to  recover  the  same  when  in  arrear;  and  to  the  further 
use  that  in  case  of  the  deaths  of  H.  Bankes  and  W.  J. 
Bankes  in  the  lifetime  of  Georgina  Charlotte  Bankes,  and 
in  case  W.  J.  Bankes  left  no  issue  male  (all  which 
events    hai^)ened)  Georgina  Charlotte    Bankes  might, 
after  the  death  of  her  husband,   receive  the  further 
yearly  rent-charge  of    £700,  in   addition  to  the   pre- 
Tions    annual  rent-charge    of    £800,  to  be  issuing  out 
of  the  same   hereditaments,  and  "  without    deduction 
for    present   or    future    taxes,  charges,   impositions,  or 
aneseonents  in  such  manner  as  is  hereinbefore  men- 
tioned   and    appointed   for  the  payment    of   the    said 
yearly  rent-charge  of  £800  hereinbefore  limited;"  with 
like  powers  of  distress  and  entry.    And  by  the  same  deed. 


and  for  the  purpose  of  further  securing  the  payment  of 
the  yearly  rent-charges  of  £800  and  £700,  the  heredita- 
ments on  which  the  same  were  charg^  were  limited  to 
certain  trustees  for  a  term  of  200  years,  upon  trust,  in 
case  the  rent-charges  of  £800  and  £700  or  either  of  them 
should  be  in  arrear,  out  of  the  rents  and  profits  of  the 
hereditaments  comprised  in  the  200  years  term,  or  by 
demising  or  mortgaging  the  same,  to  raise  and  pay  the 
rent-charges  and'all  arrears  thereof,  and  all  costs,  damages, 
and  expenses  which  the  jointress  or  trustees  should  sus- 
tain by  reason  of  the  non-payment  thereof,  or  the  recover- 
ing thereof,  or  otherwise  relating  thereto. 

There  were  several  children  of  the  marriage  between  Mr* 
George  Bankes  and  Miss  Nugent.  Mr.  Henry  Bankes  died 
in  1834.  Mr.  W.  J.  Bankes  died  in  April,  1855,  without 
ever  having  been  married,  whereupon  (George  Bankes 
became  tenant  for  life  of  the  premises  comprised  in  the 
200  years  term,  with  immediate  remainder  to  his  eldest 
son,  Edmund  George  Bankes,  in  taiL  In  July,  1855,  Mr. 
George  Bankes  and  Mr.  Edmund  George  Bankes  joined 
in  executing  a  disentailing  assurance,  and  the  hereditar 
ments  comprised  in  the  200  years  term  were,  with  other 
hereditaments,  assured  to  such  uses  as  the  father  and  son 
should  jointly  appoint,  and  in  default  of  appointment,  to 
the  uses  declai^  by  the  deed  of  the  2nd  of  June,  1821, 
so  far  as  the  same  were  then  subsisting. 

By  a  deed  dated  the  drd  of  July,  1821,  the  heredita- 
ments comprised  in  the  200  years  term,  with  other  here- 
ditaments, were  vested  in  the  plaintiffs  in  this  suit  for  a 
term  of  500  years  upon  certain  trusts  for  the  manage- 
ment thereof. 

^  Mr.  George  Bankes  died  in  July,  185G,  leaving  his 
wife,  Georgina  (charlotte  Bankes,  him  surviving,  who 
thereupon  became  entitled  to  the  jointure  rent-charges  of 
£800  and  £700.  In  1859  this  suit  was  instituted  by  the 
trustees  of  the  500  years  term  to  obtain  the  direction  of 
the  Court  as  to  the  management  of  the  settled  estates; 
and  a  question  having  arisen  whether  Mrs.  Bankes  was 
entitled  to  the  jointure  rent-charges  free  from  the  pay- 
ment of  any  succession  duty  or  income-tax,  the  present 
petition  was  presented  by  the  plaintiff  the  trustees,  to 
obtain  the  assistance  of  the  Court  in  determining  by 
whom  and  out  of  what  funds  the  succession  duty  and 
income-tax  payable  in  respect  of  the  jointure  rent-charges 
ought  to  be  paid.  The  petition  was  served  on  the 
jointress,  who  was  not  a  party  to  the  suit,  and  also  on 
the  defendants. 

The  Income  Tax  Act  (5  &  6  Vict  o.  85)  provides  (sect. 
103)  that  **  if  any  person  shall  refuse  to  aUow  any  de- 
duction authorised  to  be  made  by  this  Act  out  of  any  rent 
or  other  annual  payment  mentioned  in  the  9th  and  10th 
rules  of  No.  4,  schedule  (A)  .  .  .  every  such  person 
shall  forfeit  the  sum  of  £50;  and  all  contracts,  covenants, 
and  agreements  made  or  entered  into,  or  to  be  made  or 
entered  into,  for  payment  of  any  interest,  rent,  or  other 
annual  payment  aforesaid  in  fuU,  without  allowing 
such  deduction  as  aforesaid,  shall  be  utterly  void." 

No.  4,  schedule  (A),  rule  10,  provides  that  where  any 
lands  are  subject  to  tiie  payment  of  any  rent-charge,  the 
owner  or  proprietor,  being  also  occupier,  and  charged  to 
such  duties,  shall  deduct  the  income  tax  on  the  rent- 
charge,  and  shall  be  acquitted  of  the  amount  as  if  he  had 
paid  it  to  the  owner  of  the  rent-charge. 

Baggallay,  Q.C.,  and  C.  Hall,  appeared  for  the  peti- 
tioners, the  trustees,  and  stated  the  case. 

Hobhouse,  Q.C.,  and  ^reWin^, appeared  for  the  jointress, 
and  oontendcKl  (1)  that  the  suoces^on  duty  was  not  pay- 
able by  the  jointress:  16  &  17  Vict.  c.  61,  ss.  17,  42. 
[The  Masteb  op  the  Bolls  stopped  the  argument  on 
this  point,  saying  that,  the  question  as  how  the  succes- 
sion duty  was  to  be  paid  was  one  to  be  decided  before  the 
proper  tribunal,  and  in  the  presence  of  the  Commis- 


632 


THE  WEEKLY  REPORTER. 


[May  9. 1868.]    Vol.  XI. 


Chancery. 


Floyeb  r.  Bankes  — Ck)8SiP  r.  Wrioht. 


Chanceby. 


sioners  of  Stamps  and  Taxes.]*  (2)  That  the  jointress 
was  entitled  to  receive  the  rent-chargfes  free  from  any 
deduction  in  respect  of  income  tax.  (a)  This  was  not 
a  contract  at  all  within  the  meaning  of  the  Income 
Tax  Act.  It  was  the  case  of  a  rent-charge  granted  hy 
deed,  and  on  the  express  terms  of  the  deed,  as  between  the 
jointress  and  the  owners  of  the  estate  subject  to  the 
charge,  the  former  was  entitled  to  be  relieved  from  the  tax. 
The  present  question  had  arisen  under  a  will,  and  it  had 
been  decided,  in  a  case  where  the  words  of  exemption  were 
the  same  as  here,  that  the  103rd  section  of  the  5  &  6  Vict, 
c.  35,  did  not  apply,  and  that  the  annuitant  was  entitled 
to  receive  the  full  amount  of  his  annuity  without  the  tax 
being  deducted:  Fegting  v.   Taylor ^  31  L.  J.  Q.  B.  36, 

10  W.  B.  246;  reversed  on  app.,  £x.C.,  32  L.  J.  Q.  B.  41, 

1 1  W.  B.  70.  (b)  But  even  assuming  this  was  a  contract 
within  the  Act,  the  creation  of  the  term  of  200  years  upon 
trust  to  raise  and  pay  the  dear  annuities  prevented  the 
application  of  the  Act  to  the  case.  The  judges,  in  their 
decision  in  the  court  below,  in  Fetting  v.  Thy /i^r,  said  that 
it  might  well  be  that  a  trust  created  to  pay  money  might 
be  governed  by  one  set  of  considerations,  and  a  legal  charge 
by  another;  and  in  Lord  Lovat  v.  Jhwheu  of  Leed$,  2  Dr. 
ic  Sm.  62,  10  W.  B.  397,  this  distinction  was  expressly 
recognised  and  acted  on,  and,  there  being  in  that  case  a 
trust  created  by  will,  the  Ck>urt  held  that  the  annuitant 
took  clear  of  the  income  tax.  (c)  There  was  nothing 
illegal  in  a  contract  by  which  an  annual  payment  was 
made  to  depend  upon  the  amount  of  the  income  tax: 
Colbron  v.  Travers,  31  L.  J.  C.  P.  257;  Davles  v.  Fitton, 
2  Dr.  &  W.  225. 

Setrvyn^  Q.C.,  and  O.  Lovelly  appeared  for  the  persons 
interested  in  the  estate  subject  to  the  charge,  who  were 
infants,  but  they  were  not  called  upon. 

The  Master  op  the  Bolls,  after  referring  to  the 
t^rms  of  the  Act  of  Parliament,  said  that  the  contention 
here  was  whether  the  arrangement  which  had  been 
entered  into-  for  the  benefit  of  the  jointress  amounted  to 
an  express  contract.  It  could  not  be  put  more  favourably 
to  the  jointress  than  if  the  income  tax  had  been  in  terms 
introduced  in  the  deed  into  the  clause  as  to  deduction. 
The  Act  of  Parliament  said  that  a  contract  for  the  pay- 
ment of  any  interest,  rent,  or  other  annual  payment  in 
full,  without  allowing  deduction  for  the  income  tax, 
should  be  utterly  void.  The  effect  of  the  Act  could  not 
be  got  rid  of  by  reason  of  the  words  of  the  trust  to  raise 
the  rent-charges  and  the  costs  and  expenses  relating 
thereto.  The  term  of  years  was  only  created  as  a  security 
for  the  due  enforcement  of  the  agreement  entered  into 
between  the  jointress  and  her  husband  as  to  the  rent- 
charges.  In  the  cases  of  Ihttin  v.  Taylor  and  Lovat  v. 
Ihickeis  of  Leeds  there  was  not  a  contract,  and  the  Courts 
held  that  the  payment  of  the  income  tax  might  be  excepted 
if  a  person  chose  to  do  so  by  way  of  bounty.  The  Act 
did  not  apply  to  cases  of  mere  bounty,  but  it  provided 
that,  as  a  matter  of  contract,  an  agreement  for  the  pay- 
ment of  an  annual  sum  of  money  without  deducting  the 
income  tax  should  be  absolutely  void.  Then  the  cases  of 
Colhron  v.  Traven  and  Davies  v.  FUtan,  which  had  been 
cited,  only  made  the  matter  clearer,  because  they  decided 
that  if  there  was  a  contract  to  pay  an  annual  sum  without 
deducting  the  income  tax,  that  was  void;  but  that  if  the 
agreement  was  that  if  the  income  tax  was  raised  or  re- 
duced a  lessee  should  pay  so  much  more  or  less  rent,  this 
was  good,  because  that  was  not  a  contract  to  pay  an  annual 
sum  without  deducting  the  income  tax.  %n  Colhron  v. 
Traven  the  agreement  was  that  a  rent  of  £340  should  be 
paid  by  a  tenant  to  his  landlord,  but  that  in  case  the  in- 
come tax  was  taken  off  the  tenant  should  pay  £330;  and 
in  Jkme$  v.  FUton^  where  the  question  arose  under  the 
Tithe  Benircharge  Act,  2  &  3  WilL  4,  c.  119,  s.  13  (which 

♦  See  Floyer  v.  Banket  (.'2),  pott  on  the  question  of  the 
succession  duty. 


section  was  similar  to  the  103rd  clause  in  the  Income  Tax 
Act)  Lord  St  Leonards  suggested  that  an  agreement  by 
which  a  tenant  agreed  to  pay  £100  upon  rent,  and  in  con- 
sideration of  the  tithe  rent-charge  an  additional  sum  of 
£5,  would  be  a  valid  contract  under  that  Act.  All  these 
decisions  showed  that  a  contract  to  pay  a  sum  of  money 
annually,  without  deducting  the  income  tax,  was  not  al- 
lowed by  the  Legislature.  In  the  present  case  there  was 
a  contract,  and  nothing  but  a  contract,  and  the  trusts  of 
the  term  of  years  were  only  declared  to  secure  the  per- 
formance of  that  contract.  His  Honour  was  therefore  of 
opinion  that  the  jointress  was  liable  to  bear  the  income 
tax.  The  trustees  and  the  infant  defendants  might  have 
their  costs  out  of  the  estate,  but  the  jointress,  having 
failed  in  her  contention,  could  not  have  her  costs  out  of 
the  estate. 

Solicitors  for  the  parties,  Gregory  and  Co.,  LoreU  4"  Co* 
and  M.  4*  J.  Davidson. 


V.C.K. 


April  22,  25,  2e,  27,  28,  29,  30;  May  2. 
Gossip  r.  Wright. 


Mortgage — Sale  to  mortgagee — Sale  with  rigid  of  rr- 
pitrcJiase — Intention — Prof essional  assistance — Practice 
•^Leave  to  amend — Dismissal  of  hill  irithout  prtyudice, 

Mltere  a  mortgagor  sells  to  his  mortgagee  hy  a  deed 
which  is  in  form  an  absolute  conveyance,  'ivith  a  right  of 
re-emption  in  a  limited  time,  and  tliat  time  empires  with- 
out  such  right  being  exercised,  there  being  a  clear  distinc- 
tion between  re-emption  and  redemption,  the  Court  will 
only  hold  such  a  transaction  to  he  a  redeemable  security 
upon  clear  evidence  that  such  was  the  intention  of  the 
parties,  or  that  the  plaintiff  had  no  sufficient  professional 
assistance, 

A  mortgagor  may  sell  to  his  mortgagee  with  a  right  of 
repurchase  on  particular  conditions  and  within  a  limited 
time,  supposing  the  transaction  is  fair,  although  the  Court 
regards  such  transactions  withjeaUmsy  and  suspicion. 

Tlic  Court  will  not  give  leave  to  amend  at  the  hearing 
unless  the  matter  for  afnendment  relates .  to  the  issues 
raised,  aWiough  such  matter  ought  to  have  been  part  of 
such  issues;  nor  will  it  in  such  a  case  dismiss  tlte  hill  with' 
out  prejudice  to  fling  another. 

This  bill  was  filed  for  a  declaration  that  indentures, 
dated  the  28th  and  29th  of  May,  1844,  ought  to  stand  as 
a  security  only  for  such  amount,  if  any,  as  the  defendants, 
Charles  Wright  and  Bobert  Wright,  could  show  and  prove 
to  be  justly  due  thereon,  and  for  an  account.  The  facts 
were  these: — In  and  prior  to  1838  the  plaintiff,  John 
Hatfield  Gossip,  was  the  owner  of  an  estate  in  Yorkshire 
called  the  Hatfield  Moor  Estate,  containing  upwards  of 
3,000  acres,  of  which  the  greater  part  was  unindosed 
moor  land;  and  he  was  of  opinion  and  was  advised  that 
it  might  be  made  veiy  profitable  by  a  process  called 
**  warping,"  that  is  by  putting  upon  the  soil,  which  was  a 
mass  of  peat,  a  thin  layer  of  artificial  soil,  derived  from 
the  bed  of  the  river  Idle,  which  was  dry,  the  course  having 
been,  at  some  antecedent  period,  diverted.  There  being 
two  modes,  of  dry  and  wet,  this  was  called  "  diy  warping." 
The  process  being  very  expensive,  the  plaintiff  applied  to 
Charles  Wright  to  advance  him  money  for  the  purpose, 
and  this  resulted  in  indentures  of  lease  and  release,  dated 
the  12th  and  13th  of  October,  1838,  by  which  the  plaintiff 
conveyed  the  estate  to  Bobert  Wright  in  fee,  redeemable 
upon  payment  of  £15,000,  or  so  much  as  he  should  ad- 
vance, and  an  agreement  was  contemporaneously  exe- 
cuted between  the  plaintiff  and  Charles  and  Bobert 
Wright,  in  substance  that  £10,000  in  the  hands  of 
Charles  Wright  should  be  applied  for  paying  off  incum- 
brances and  warping  and  improving  the  estate,  and  any 
other  moneys  that  should  be  advanced  on  and  in  subse- 
quent mortgages.  On  the  26th  of  February,  1840,  £2,000 
more  was  advanced  by  Bobert  Wright,  to  pay  off  a  mort- 
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gage  on  other  p]x^>ert7  belonging  to  the  plaintiff,  and  a 
mortgage  in  fee  of  that  date  was  executed  to  secure  that 
sum:  and  on  the  3rd  of  July,  1846,  the  plaintiff  executed 
a  farther  charge,  including  engines  and  chattels  on  the 
premises  used  for  the  warping,  the  whole  advance  now 
amounting  to  £23,000.    In  September,  1841,  the  plain- 
tiff porchaaed  an  estate  of  a  Dr.  Proctor  for  £7,000,  and 
of  a  Mr.  East  for  £7,699,  in  October,  1843,  and  borrowed 
those  Boms  of  Robert  Wright,  and  gave  mortgage  securi- 
ties for  aU  sums  adyanoed.    By  indenture  dated  the  29th 
of  May,  1844,  reciting  that  Robert  Wright  had  contracted 
with  the  plaintiff  for  the  absolute  purchase  from  ViiTn  of 
the  freehold  and  copyhold  messuages,  premises,  and  here- 
ditaments comprised  in  the  several  indentures,  free  from 
incumbrances,  and  all  equity  of  redemption  thereof,  in  oon- 
sideration  of  £39,370  (£37,699  being  secured);  the  plain- 
tiff ^pointed  to  the  use  of  Robert  Wright,  and  conveyed  all 
the  premises  and  hereditaments,  and  all  the  equity  of  re- 
demption, rights  title,  interest  and  demand,  at  law  and  in 
equity,  of  him  the  said  John  Hatfield  Gk)ssip,  in  the  said 
hereditaments,  to  hold  to  Robert  Wright  to  the  only 
proper  use  and  behoof  of  him  the  said  Robert  Wright,  his 
heira  and  assigns  for  ever,  and  there  was  the  usual  decla- 
la^n  that  no  wife  of  Robert  Wright  should  be  entitled 
to  dower.     By  a  deed  of  the  previous  day  (the  28th  of 
May)  all  the  engines  and  plant,  &c.,  were  assigned  by  the 
plaintiff  to  Robert  Wright  for  £2,630,  making  in   all 
£42,000.     Contemporaneously  with  this  transaction  an 
agreement  was  executed  between  the  plaintiff  and  Robert 
Wri^t,  reciting  the  deeds  of  even  date,  and  that  £42,000 
was  the  aggr^^ate  consideration,  and  that  3,000  acres  of 
moor  remained  uncultivated,  but  was  capable  of  cultiva- 
^oo,if  wazped,  and  it  was  agreed  that  Robert  Wright,  if  he 
thought  inx>per,  might  improve  the  same,  and  that  whether 
he  did  ao  or  not  the  plaintiff  should  have  a  right  of  pre- 
emption at  any  time  within  six  years,  on  payment  of  the 
£42,000  with  £5  per  cent,  interest,  and  all  expenses  at- 
tending"  warping  and  cultivation;  and  that  if  at  any  time 
within  six  years  the  plaintiff  should  pay  to  Robert  Wright 
the  £42,000  and  interest  under  the  agreement,  or  any 
other  agreement  for  warping,  and  for  expenses  and  loss 
of  time  in  warping  and  tiying  experiments,  then  the  said 
Robert  Wright,  his  executors,  administrators,  and  assigns, 
dioald  release,  convey,  and  assign  the  said  freehold  and 
copjhoid  hereditaments  and  premises  and  personal  estate 
and  effects  unto  the  plaintiff,  his  heirs,  executors,  admi- 
nistrators and  assigns.    And  it  was  provided  that  credit 
should  be  given  for  the  net  amount,  and  whatever  moneys 
Robert  Wright  had  received,  and  that  the  plaintiff  should 
pigr  expoiaes  of  every  kind,  and  that  Wright  should  not 
prejudice  the  enjoyment.    The  warping  was  only  carried 
<Hi  upon  310  acres,  and  the  six  years  expired  on  the  29th 
of  May,  1850,  and  nothing  was  done  by  the  plaintiff 
under  the  right  of  re-purchase,  although  the  time  was  ex- 
tended by  the  sanction  of  Robert  Wright  until  1852.    In 
1858  Robert  Wright  conveyed  the  estate  to  Charles  Wright, 
and  <Ri  the  16th  of  March,  1861,  this  bill  was  filed,  stating 
the  above  fatfAs,  and  an  abortive  attempt  to  establish  acom- 
pany  called  **  The  Hatfield  Moor  Improvement  Company 
(Limited),"  to  work  the  warping,  and  that  Susannah  Au- 
gusta Ooanp  claimed  £6,000,  secured  by  a  mortgage  from 
the  plainUff  on  the  property.   A  suit  of  WUmer  v.  WrUfht 
had  been  instituted  on  behalf  of  the  plaintiff's  infant 
diildren,  to  have  a  charge  which  they  claimed  on  the 
estate  of  £3,000  realized;  and  a  decree  had  been  made  de- 
daring  accordingly,  wiUi  an  inquiry,  but  no  step  had 
been  taken  under  that  decree.    The  bill  then  charged 
that  the  plaintiff  had  no  intention  to  assign  the  equity  of 
redemption  in  the  premises,  nor  did  Robert  Wright  sup- 
pose that  he  had  such  intention,  for  it  was  weU  under- 
stood between  them  that  the  deeds  of  the  28th  and  29th 
of  May,  1844,  were  only  intended  as  a  further  security 
for  moneys  advanced  or  to  be  advauced,  and  that  the 
pjaiutiff  had  not  sufficient  professional  assistance;  and 
that  even  supposing  that  the  intention  was  that  there 


should  be  a  sale,  and  not  a  redeemable  security  only,  such 
intention  was  one  which  this  Court  would  not  permit  to  be 
carried  out,  and  the  vendor  might  oome  at  any  time 
within  which  a  mortgagor  might  oome  and  redeem.  It 
was  fdso  contended  at  the  bar  that  the  circumstances 
were  sufficient  to  induce  the  Court  to  give  the  plaintiff 
relief  on  the  ground  of  gross  undervalue,  and  that  ad- 
vantage had  been  taken  of  his  pecuniary  circumstances. 
Robert  Wright,  by  his  answer,  denied  that  the  intention 
was  to  mortgage  only  and  not  to  sell,  and  that  the  plain- 
tiff had  not  sufficient  professional  assistance,  and  also  dis- 
puted the  proposition  of  law,  that  a  mortgagor  could  not 
sell  to  a  mortgagee  under  such  circumstances  as 
the  present;  but  the  other  contentions  were  only 
answered  in  argument.  A  great  deal  of  evidence  was 
gone  into  on  the  various  points,  such  as  that  of  surveyors, 
on  the  value  of  the  property,  and  of  Mr.  Baxter,  the  plain- 
tiff's solicitor,  as  to  the  mode  in  which  the  transactions 
were  carried  out,  whereby  it  appeared  that  a  Mr.  Broom- 
head  (now  dead)  was  the  defendant's  solicitor  and  pre- 
pared the  deeds,  but  that  Mr.  Baxter  (of  the  firm  of  Bax- 
ter, Rose,  ic  Morton)  attended  the  plaintiff's  execution 
of  the  deeds,  and,  as  he  stated,  carefully  perused  them  on 
his  behalf. 

Jessell  and  Jemmett  appeared  for  the  plaintiff. 

Goretif  for  Susannah  Augusta  Gossip,  supported  the 
plaintiff's  case. 

Daily,  Q,C.,  and  Hohhouse,  Q.C.,  appeared  for  Robert 
Wright 

AndertaUf  Q.C.,  for  Charles  Wright,  was  not  heard,  it 
being  admitted  that  no  relief  could  be  had  against  him. 

Ilaseht  for  Frances  Gossip,  wife  of  the  plaiutiff,  asked 
for  the  dismissal  of  the  bill  as  against  her  with  costs. 

Jessell,  in  reply,  contended  that  if  the  Court  should  dis- 
miss the  bill  it  would  give  leave  to  amend,  or  diBmiss  it 
without  prejudice  to  filing  any  other  biU. 

Cases  cited: — En^worth  v.  Griffiths,  6  Bro.  P.  C.  184, 
15  Vin.  Abr.  468;  Newcamh  v.  Bonkam,  I  Vem.  7;  Talbot 
V.  Brad4iU,  ibid.  183,  394;  Howard  v.  Harris,  ibid.  33; 
Foster  y.  Fulthorpe,  ibid.  476;  Willett  v.  Winnell,  ibid. 
488;  Manlore  v.  JBale,  2  Vem.  84;  Lawley  v.  Hooper,  3 
Atk.  277-8;  Pegg  v.  Wisdcn,  16  Beav.  239;  PavleU  v. 
Attorney- General,  Hardr.  465;  Dottglas  v.  Culverwell,  3 
Giff.  251,  266,  10  W.  R.  189;  Spiirgcon  v.  Collier,  1  Ed. 
58;  Seton  v.  Slade,  7  Ves.  265,  272;  Longiiet  v.  Scawen, 
1  Ves.  Sen.  400;  Daf^is  v.  Thomas,  1  R.  &  M.  506;  Serier 
V.  Greenway,  19  Ves.  412;  Vernon  v.  Bethell,  2  Ed.  110; 
Williams  v.  Otren,  5  M.  &  Cr.  305;  Alderson  v.  WhUe,  2 
DeG.  &J.  97;  Bellamy  v.  Sabine,  2  Phill.  425;  Lord 
Darnley  v.  The  London,  Chatham,  and  Dover  Railway 
Company,  11  W.  R.  888. 

May  2. — Kindebslet,  V.C.  (after  stating  the  facts  and 
questions)  said  that  on  the  question  of  intention  the 
transaction  in  question  was  clearly  on  the  face  of 
it  a  purchase,  and  this  was  apparent  not  only  to  a 
professional  but  to  a  non-professional  i)er8on.  There 
were  five  mortgfage  deeds,  every  one  containing  a  co- 
venant to  pay.  There  was  a  conflict  of  evidence — for 
whereas  the  plaintiff  in  his  bill  and  affidavit  stated  that 
he  had  no  intention  to  sell,  nor  did  Robert  Wright  sup- 
pose he  had,  Robert  Wright  swore  that  he  intended  that 
there  should  be  a  sale,  and  he  had  no  doubt  the  plaintiff 
did,  and  also  denied  that  the  proposal  came  from  him. 
Mr.  Broomhead,  a  most  important  witness,  was  dead,  and 
the  bill  was  not  filed  until  eight  years  after,  which  was 
the  fault  of  the  plaintiff.  It  was  said  that  the  plaintiff 
had  no  sufficient  professional  assistance,  but  it  clearly  ap- 
peared by  Mr.  Baxter's  evidence,  which  there  was  no  rea- 
son to  impugn,  that  although  he  did  not  prepare  the 
deeds,  he  carefully  perused  them  on  behalf  of  the  plaintiff, 
and  his  silence  was  as  eloquent  as  his  evidence;  and  he 
,  did  not  suggest,  as  an  honest  man  would  not,  that  hia 
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client's  intention  was  that  the  estate  should  be  redeemable, 
although  on  the  face  of  it  there  was  an  absolute  sale, 
subject  only  to  the  right  of  re-purchase.    Then  came  the 
correspondence  just  before  the  six  years  expired,  and  the 
extension  of  time  and  the  right  of  re-emption  was  spoken 
of — well  understood  by  professional  men  as  not  meaning 
redemption — and  Baxter  spoke  of  the  refusal  as  being 
somewhat  like  a  breach  of  faith,  and  injudicious — speaking 
of  it  as  a  favour;  and  this  was  confirmed  by  memoranda 
in  a  book  of  accouilt  signed  by  the  plaintiff,  who  evidently 
treated  the  transaction  as  a  purchase  and  not  as  a  security; 
and  it  was  seldom  that,  after  the  death  of  an  important 
witness  like  Mr.  Broomhead,  there  was  evidence  so  clear 
to  demonstration  that  there  was  no  foundation  for  the 
plaintifPs  assertion.    This  view  was  confirmed  by  many 
other  things;  and  with  respect,  therefore,  to  the  question 
of  intention,  his  Honour  had  no  hesitation  in  saying  that 
the  intention  was  not  as  the  plaintiff  contended,  but  that 
both  he  and  Mr.  Wright  understood,  as  well  as  Mr.  Broom- 
head  and  Mr.  Baxter,  that  it  was  a  conveyance  out  and 
out,  with  a  special  condition  for  a  right  of  re-emption  or 
re-purchase,  provided  it  was  exercised  within  six  years. 
The  next  point  was  a  question  of  law.     It  was  contended 
that  even  if  the  intention  was  that  there  should  be  a  sale, 
this  Court  would  not  allow  it,  and  a  great  number  of  cases 
were  cited.    It  was  said  that,  there  being  a  mortgage, 
there  could  not  be  a  transaction  converting  that  into  a 
purchase:  that  is,  that  a  mortgagor  could  not  sell  the 
equity  of  redemption.    This  was  quite  unsupported  by  au- 
thority; but  that  contention  was  modified  by  insisting 
that  although  such  a  transaction  perhaps  might  take 
place  legally  between  a  mortgagor  and  mortgagee,  an  ab- 
solute sale  of  the  equity  of  redemption  could  not  be  ao- 
oompanied  by  a  right  of  re-purchase.    His  Honour  had 
considered  that  point,  and  the  matter  stood  thus.    This 
principle  was  established  at  a  time  when  there  existed  a 
class  of  persons  (now,  he  believed,  extinct)  called  money 
scriveners,  who  acted  as  go-betweens  in  the  case  of  lenders 
and  borrowers,  who  courted  the  favour  of  the  lenders 
against  the  interest  of  the  borrowers.    That  was  a  century 
and  a  half  since,  and  the  Court  set  itself  against  that,  and 
determined  that>  whether  it  was  a  case  of  mortgagor  and 
mortgagee  or  not,  if  the  transaction  (whatever  were  the 
terms  or  machinery  of  the  intended  loan,  and  security 
for  it)  was  intended  as  a  security  only,  the  property  was 
redeemable  although  it  might  be  expressed  otherwise, 
and  that  the  party  was  not  crippled  by  the  terms  of 
the  arrangement.    This  doctrine,  however,  was   liable 
to  exception — ^in  one  case  that  the  object  was  not  only  a 
loan,  but  that  one  party  meant  to  benefit  the  other,  and 
the  Court  upheld  the  transaction.    No  doubt  as  a  broad 
rule  the  Court  would  not  allow  parties  to  a  transaction, 
by  a  contemporaneous  instrument,  or  something  which 
the  Court  would  reg^ard  as  a  simultaneous  transaction, 
to  cripple  the  right  to  redemption,  but  it  would  allow  a 
subsequent  transaction,  by  way  of  sale  or  giving  up  of 
the  equity  of  redemption.    That   was   clear,  and  the 
only  question  was,  could  it  be  done,  oonpling  it,  not 
witii  the  right  of  redemption,  but  a  right  of  re-emp- 
tion on  given  terms  and  within  a  given   time.     No 
case  was   cited  in  which    it  was   laid  down  that  it 
could  not  be  done.    No  doubt  such  a  transaction  was 
located   at    wi^  the  greatest    jealousy,    Ecrutiny,    and 
suspicion,  but  it  was  not  illegal  in  itself,  if  after  such 
scrutiny  there  was  nothing  to  shew  unfairness.     The 
case  of  Entrvorth  v.  6hiffithi,  ubi  svp.,  was  precisely  in 
point,  for  there  being  a  release  of  the  equity  of  redemp- 
tion, a  special  right  of  repurchase  was  held  to  be  an  ori- 
ginaJ  agreement,  not  a  part  of  the  mortgage  transaction, 
but  a  sale.    This  case  was  said  to  be  decided  on  other 
grounds;  these  grounds,  the  case  being  reported  so  long 
ago,  did  not  appear,  but  the  marginal  note  might  be  con- 
sidered fairly  to  represent  the  ground  of  the  decision. 
Sevier  v.  Oreenway,  19  Ves.  412,  contained  a  dictum  of 
Sir  "VnUiam  Grant,  and  Williams  v.  Owen,  a  decision  of 


Lord  Cottenham,  which  treated  the  other  cases  as  having 
upheld  an  absolute  purchase.    On  these  cases,  therefore, 
this  Court  could  not  set  aside  this  transaction.    Moreover, 
the  plaintiff's  allegation  was  utterly  unsupported,  and  was 
denied,  and  it  was  clear  that  he  had  sufficient  legal 
advice.    As  to  value  there  was  nothing  to  show  that  at 
the  time  the  price  was  not  fair  and  reasonable,  and  there 
was  still  less  foundation  on  the  evidence  for  the  assertion 
that  advantage  was  taken  of  th&  plaintiff's  pecuniaxy 
difficulties,  although  it  was  certainly  the  fact  that  he  was 
in  such  difficulties.    There  was   no   amendment  with 
respect  to  these  matters,  which  were  only  extracted  from 
the  evidence  and  insisted  on  by  the  argument  of  counsel 
at  the  bar;  and  it  was  said  that  where  such  a  oontentioB. 
was  raised,  the  Court  would  either  allow  the  bill  to  be 
amended,  and  evidence  gone  into,  or  dismiss  the  bill  with- 
out prejudice  to  filing  any  other  bilL    No  doubt  there 
were  cases  in  which  the  Court  would  do  that,  but  only  for 
the  especial  furtherance  of  justice;  and  Lord  Cottenham, 
no  mean  judge  of  the  practice,  was  vezy  averse  to  it;  and 
his  Honour  would  be  very  slow  to  take  such  a  course,  ex- 
cept where  justice  absolutely  required  it — as  in  a  case 
where  the  statute  might  run,  and  a  right  be  barred.    In 
Lord  Darnley  v.  The  London^  Chatham,  and  Dover  BaH- 
fcay  Company,  Lord  Justice  Turner  held  that  a  bill  xniglit 
be  amended  where  the  matter  of  amendment  related  to 
the  issues  raised,  but  not  as  to  matters  which  ought  to 
have  been  put  in  issue  but  were  not;    and  if   there 
was  reason  to  suppose  that  in  this  case  there  were  any 
such  matters  relating  to  the  issues  raised,  it  might  be 
allowed,  but  there  was  not.    As  to  undervalue,  the  signa- 
ture of  the  plaintiff  to  the  detailed  account,  including  tHiO 
rent,  was  strong  evidence  against  it;  and  looking  at  those 
accounts  at  thirty  years'  purchase,  the  value  wou^  be 
about  £40,000,  and  £42,000  was  the  consideration  in  the 
deeds.    There  being  therefore  a  right  of  re-emption  and 
not  re-demption,  extended  by  the  consideration  and  favour 
of  the  defendant,  and  not  taken  advantage  of,  the  biH 
not  being  filed  for  eight  years,  the  principal  witness  bein^ 
dead,  and  the  two  last  contentions  never  thought  of,  but 
only  raised  by  the  ingenuity  of  counsel,  the  case  entir^y 
failed.    There  must  be  a  very  different  case  made  to 
induce  the  Court  either  to  give  leave  to  amend  or  dismifle 
without   prejudice.      Amendments   of   this  kind  must 
always  be  very  limited,  and  on  sufficient  evidence:  here 
it  was  flimsy  and  would  not  bear  the  test  of  investiga- 
tion.   The  bill  must  simply  be  dismissed  with  costs. 

Solicitors,  8,  B,  Lamb;  H,  A,  Mamd, 


V.  C.  K. 


Jerbad  r.  Spiceb. 


May  5. 


Practice — Evidence  of  death. 

Where  a  party  dies  abroad,  and  his  tviU  is  proved,  and 
the  estate  administered  to  there,  and  the  property  brought 
to  this  country,  although  there  is  no  oertificate  if  buriiU, 
the  Court  wiU  consider  that  sufficient  evidence  of  deaths 
and  will  direct  payment  to  the  eweevtor. 

This  case  came  on  upon  a  petition  for  payment  out  of 
court  of  a  sum  of  between  £2,000  and  £3,000,  represent^ 
ing  the  estate  of  Ernest  Augustus  Montague  Lloyd,  the 
petitioner,  Mr.  Wetton,  being  the  executor  under  his  wlU 
in  this  country,  and  the  order  was  made,  but  the  regis- 
trar felt  a  difficulty  as  to  the  evidence  of  deatli,  there 
being  no  certificate  of  burial.  It  appeared  by  an  affidavit 
now  made  by  Captain  Kelsell,  who  had  been  a  friend  oi 
the  deceased,  that  he  had  been  an  officer  in  the  army,  but 
had  retired;  that  he  (Captain  Kelsell)  went  to  see  him,  in 
Ceylon,  and  found  him  very  ill,  and  afterward  heard  from 
persons  whom  he  knew  were  al oat  him  that  he  was  dead; 
that  he  (Captain  Kelsell)  was  ^pointed  executor  in 
Ceylon,  and  in  that  character  took  possession  of  his 
property,  administered  to  his  estate,  and  brougt  me 
balance  to  this  country  and  handed  it  over  to  Mr.  WettDn. 
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asd  it 
Uoy€) 


{Mud  into  oonrt  in  the  suit,  in  which  he  (E.  A.  M. 
a  defendant,  mod  osnied  to  his  separate  ao- 


Mife  appeared  ajKm  the  application,  and  submitted 
km  whd/BDce  was  snfHdent  inaBmnoh  as  no  oertifi- 
ate  eoald  be  oiltained  from  the  War  Office,  as  Hr.  Lloyd 
bad  kft  the  azmj  before  his  death.  The  probate  of  the 
viU  obtained  in  Oegrkn  was  prodooed. 

KiKDXBSLST,  y.C,  said  that  as  the  person  making  the 
iffidarit  bad  himself  brought  the  property  of  Mr.  Lloyd  to 
this  eoiin^,hfi  thought  that  was  sufficient.  The  probate, 
of  ooQZM*  was  no  evidence  oi  the  death. 

Sdicitcas,  Robintoik  ^  Tomlin, 


1M.1L 


Picker  «.  Clarke. 
Practice — Suhttituted  service. 


Hay  5. 


Where  a  defendant  is  abroad  to  avoid  process,  and  his 
rriatiees  k4fld  eommnnication  mith  him  throv^h  a  third 
prrttn^  the  Qmrt  leiU  order  substituted  service  upon  such 


f« 


W,  Fertter  i^iplied  in  this  case  for  substituted  service 
rirpamstanops  It  appeared  that  the  case  came 
08  vpoa  motion  for  an  injunction,  and  his  Honour  re- 
qvized  that  the  defendant  should  be  served.  It  turned  out 
dttt  he  was  abroad  for  titie  purpose  of  avoiding  process,  and 
mfrfkirtinn  was  made  at  t^e  residence  of  his  mother,  when 
»  feaiale  answered  the  door,  stating  that  the  mother  was 
ftbrqad,  ae  well  as  the  defendant,  but  that  the  mother  did 
not  fallow  his  address,  and  all  letters  and  communications 
inm  her  were  forwarded  to  a  Hr.  Bridgman,  who  was  in 
wHmiini<»>iJrtTi  with  the  defendant.  Application  was 
±ea  made  to  Hr.  Bridgman,  who  refused  to  accept  an 
oAoe  eopj  of  the  bill,  although  he  admitted  that  he  was 
in  cammitnioation  wiUi  the  defendant,  and  that  he  for- 
vtzded  oommunications  from  his  mother  to  him.  All 
theR  matteiB  appeared  by  the  affidavit  in  support  of  the 
sppfication.  It  was  therefore  asked  that  there  might  be 
SB  Older  for  substituted  service  on  Hr.  Bridgman. 

,  y.C,  said  that  the  only  doubt  he  had  was 
ought  not  to  be  at  the  defendant's 
but  he  thought  he  might  make  the 
ndrptl  "TMJAr  fKA  circumstances. 


viwOMTthe 
mover's  i 
Of  liar  that 


T.CS.  Williams  «.  Williams.  Hay  5. 

Prmetiee — Coits  of  maticn  to  attom  or  stand  committed, 
A  m^^m  is  made  that  a  tenant  wtay  attom  to  the  re- 


er  strnmd  eommitted,  and  notice  being  only  served  on 
the  temMmfs  eoUcitor  at  his  request,  stands  over,  and  he 
ft    smbsequentlf  appear,  but  personal   service  is 


Beidy  that  the  receiver  is  not  entitled  to  his  costs. 

X  moCian  was  made  in  this  suit,  which  related  to  certain 
eopyfaold  pruperiy,  by  l^e  plaintiff,  that  one  of  the  tenants 
KifbA  attom  to  the  receiver  or  stand  committed.  At  the 
requart  of  the  tenant  notice  had  been  given  to  his  soU- 
dtior  in^.0^A  of  being  served  personally  in  the  first  in- 
iTittee.  Upon  the  motion  coming  on  counsel  appeared 
for  ttie  tenant,  and  did  not  take  any  objection  to  the 
ienioe,  but  requested  that  the  motion  might  stand  over; 
md  H  stood  over  accordingly.  When  it  came  on  upon  the 
^  to  wiD(^  it  had  been  adjourned,  counsel  did  not 
Hpeax  tar  the  tenant,  and  it  was  not  thought  safe  to  take 
^  ofder  witliout  personal  service  of  the  notice  upon  the 
p;  and  personal  service  was  accordingly  effected,  and 
^tte  motion  again  came  on  counsel  for  the  receiver 
fw  corts. 


^ZosM,  Q.C^  and  G,  N.  (hit,  appeared  for  the  plaintiff. 
J*!*!*,  lac  tiie  tft^^ry**. 


Kikderslet,  y.C,  having  taken  time  to  consider  the 
point,  made  the  order,  but  thought  it  was  a  case  in  which 
he  ought  to  give  no  costs. 


V.  C.  8.  Parker  v.  Nickson.  April  26. 

Practice — Nen?  ease  made  by  amendment — Motion  to  take 

biU  off  the  file. 

Where  a  plaintiff  has  had  leave  to  amend  in  general 
terms,  he  may  amend  in  any  way  he  pleases. 

If  defendant  feels  himself  aggrieved  by  having  had  to 
defend  a  part  of  the  case,  which  by  amendment  is  abandoned, 
the  time  for  him  to  state  his  grievance  is  at  the  hearing. 

This  was  a  motion  to  take  a  bill  off  the  file  on  the  ground 
that  plaintiff  had,  by  amendment,  materially  alteied  the 
frame  of  his  bill.  The  bill  in  this  case  set  out  the  will 
of  one  Samuel  Newns,  under  which  the  plaintiffs  claimed 
to  be  entitled.  It  alleged  that  they  had  lately,  for  the 
first  time,  heard  that  their  testator  had  made  a  codicil ; 
and  that  one  Nixon  had,  by  means  of  misrepresentation, 
obtained  probate  of  both  will  and  oodiciL  This  was  the 
codicil: — ^'  I,  Samuel  Newns,  acknowledge  Thomas  Nick- 
son, my  second  cousin,  to  be  my  next  of  kin  and  heir-at- 
law  to  all  my  real  and  personal  property  situate  in 
Hanchester.  If  my  wife  survives  me,  in  two  years  after 
my  wife's  death  my  second  cousin,  Thomas  Nickson,  and 
next  of  kin,  to  take  possession  of  all  my  real  and  personal 
property,  and  to  pay  all  my  just  debts;  according  to  my 
will  Thomas  Nickson,  my  second  cousin,  is  my  next  of 
kin  and  heir-at-law,  as  my  brother  John  is  dead,  and  has 
left  no  issue.  The  reason  I  give  Thomas  Nickson  this 
written  document  is  I  am  afraid  my  executors  wiU  not 
put  my  will  into  court,  as  they  wanted  me  to  burn  my 
wiU."    Here  followed  the  mark  of  Samuel  Newns. 

The  bill  went  on  to  allege  that  Nixon  was  not  heir-at- 
law,  and  that  he  had  put  up  the  pioperty  for  sale,  pre- 
tending that  under  the  codicil  he  was  entitled  to  sell  to 
pay  incumbrances;  and  it  prayed  that  he  might  be  re- 
strained from  selling. 

A  demurrer  was  allowed,  with  the  usual  leave  to  amend, 
and  the  order  was  confirmed  on  appeal,  vid.  11  W.  B.  533. 

Plaintiff  amended  his  bill  by  alleging,  that  though  the 
codicil  bore  only  the  testator's  mark  he  had  subsequently 
appended  his  signature  to  a  deed,  that  when  he  executed 
the  will  he  was  not  of  disposing  mind,  and  that  it  was  not, 
in  fact^  title  testamentary  disposition  of  S.  Newns  as  to  real 
estate;  and  praying  that  an  issue  devisavit  vel  nan  might 
be  directed,  and  if  it  should  be  found  that  the  codicil  was 
invalid  as  to  real  estate,  then  tiiat  he  might  have  the 
relief  prayed  by  the  original  biU. 

E.  K.  Karslahe,  for  the  motion. — ^This  biU  must  be 
taken  off  the  file,  because  the  plaintiff  has  materially 
altered  his  case  by  inserting  allegations  not  proved  or  ad- 
mitted in  the  cause,  and  by  adding  a  new  form  of  relief 
to  the  prayer:  Lindsay  v.  Lynch,  2  Sch.  &  Lef.  1 ;  Mavor 
V.  Lry,  2  Sim.  k  St.  113;  Allen  v.  SpHng,  22  Beav.  615; 
WooUam  v.  Hearn,  7  Ves.  222. 

Jfalins,  Q.C.,  and  Bird,  for  the  plaintiff. 

Stuart,  Y.C,  said — I  am  asked  to  take  this  bill  off  the 
file,  not  because  it  has  not  been  amended  according  to  the 
order  of  the  Court,  which  does  not  require  any  particular 
form  of  amendment,  but  because  plaintiff  has  altered 
the  frame  of  his  suit.  The  Lord  Chancellor  thought 
that  the  demurrer  ought  to  be  allowed,  but  he  also 
thought  that  it  would  be  too  much  to  say  that  the 
plaintiff  ought  to  be  refused  leave  to  amend,  because 
he  might  be  able  by  amendment  to  show  that  he 
was  entitled.  In  Mavor  v.  Dry  the  plaintiff  filed  his 
bill  to  set  aside  a  deed  of  dieeolution  of  partnership, 
and  then  by  amendment  sought  to  have  the  same  deed 
enforced.  There  the  Court  (Hd  not  dinniss  the  bill,  nor 
treat  it  as  an  original  bill,  but  ordered  plaintiff  to  pay 
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the  ooets  of  bo  mnoh  as  he  had  abandoned.  That  order 
was  made  by  Lord  Gifford,  who,  though  an  eminent  judge, 
was  not  oonversant  with  the  practice  of  this  court;  but 
it  was  on  intelligible  principles,  and  the  substantial  justice 
of  it  was  perfectly  plain.  Lord  Gifford  thought  he  was 
justified  in  making  the  order  by  Dent  v.  Wardel,  1  Dick. 
334,  where  plaintiff  filed  a  long  bill,  seeking,  amongst 
other  things,  partition  of  a  close,  and  by  amendment 
struck  out  all  about  partition.  The  defendants  having 
been  put  to  considerable  expense  in  defending  the  suit, 
Lord  Henley  ordered  that  the  order  for  amendment  should 
stand,  but  that  the  plaintiff  should  pay  £5  by  way  of 
penalty.  But  in  Allen  t.  Spring  the  Master  of  the  Rolls 
said, — ^^'  The  rule  is  that  a  plaintiff  cannot  file  a  bill  for 
one  purpose  and  then  by  amendment  convert  it  into  a  bill 
for  another  purpose.  Thus  a  person  cannot  file  a  bill  to 
Bet  aside  a  deed,  and  then  by  amendment  turn  it  into  a 
bill  to  execute  the  trusts  of  the  same  deed."  Now,  if  that 
be  the  rule,  there  cannot  be  a  question  that  Mavor  v.  Dry 
is  within  it.  Therefore  the  statement  of  the  rule  g^ven 
by  the  Master  of  the  Rolls,  unless  he  intended  to  overrule 
Mavor  v.  Dry^  which  is  very  improbable,  must  be  taken 
with  some  qualification;  and  it  is  evident  that  what  he 
meant  was  that  a  plaintiff  cannot  change  the  £rame  of  his 
case  without  being  liable  to  the  penalty  imposed  in  Mavor 
y.  Dry,  The  Master  of  the  Rolls  went  on  to  say  that  in 
which  every  equity  lawyer  will  concur,  that  a  question 
of  costs  in  cases  of  this  kind  is  better  discussed  at  the  hear- 
ing, when  any  question  as  to  the  grievance  caused  by  the 
change  in  the  frame  of  the  suit  can  be  more  conveniently 
discussed.  Li  the  cases  before  Lord  Redesdale  the  question 
was  raised  at  the  hearing,  and  therefore  they  do  not  apply 
to  the  present  case,  which  comes  on  ui)on  an  interlocutory 
application.  If  the  Lord  Chancellor  had  prescribed  a  par- 
ticular mode  of  amendment  I  could  have  conceived  why 
an  application  like  the  present  should  have  been  made, 
but  the  order  to  amend  is  as  general  as  can  be.  It  is 
said  that  the  defendant  is  entitled  to  be  indemnified  from 
all  costs  caused  by  the  plaintiff  having,  in  his  original 
bill,  stated  a  case  which  he  has  abandoned;  but  he  has  got 
that  relief  already,  for  he  did  not  answer,  but  demurred, 
and  the  demurrer  was  allowed. 

Solicitors  for  the  plaintiffs,  Clarke,  Gray,  ^*  Woodcock, 

Solicitors  for  the  defendant,  J,  E,  Sf  A,  Fox. 


V.C.W.  Crossley  r.  Stewart.  April  25. 

Practice — Exccptiom — Coftt — *'  Usual  order, ^^ 

Upon  the  allowance  of  exccptiom  to  answer,  the  plain' 
tiff  is  not  entitled  to  the  costs  vnless  they  are  expressly 
mentioned  in  the  order:  tlie  practice  iu  the  absence  of 
special  direction  being  tliat  sitch  costs  remain  costs  in  tlie 
cause. 

In  this  case  exceptions  to  answer  had  been  allowed 
"  with  the  usual  order."  In  drawing  up  the  order  the 
registrar  had  not  allowed  the  costs  of  the  exceptions. 
Upon  the  matter  being  mentioned  to  the  Court,  his 
Honour  said  that  he  had  intended  to  give  costs,  and  con- 
ceived that  he  had  done  so,  but  as  counsel  asked  for  and 
got  **  the  usual  order,"  that  he  must  have  whatever  it 
might  mean.  The  matter  was  accordingly  sent  back  to 
the  registrars  with  a  note.  The  registrars,  after  consult- 
ing with  each  other,  differed  in  opinion,  the  majority 
thinking  that  **  the  usual  order "  did  not  carry  costs 
unless  they  were  specially  mentioned.  It  was  stated  to 
be  the  practice  of  the  taxing  masters  that  when  excep- 
tions were  allowed  and  nothing  was  said  about  costs  the 
plaintiff  had  the  costs  of  the  exceptions  as  costs  in  the 
cause  in  the  event  of  his  success. 

Craoknall  for  the  plaintiff,  now  mentioned  the  matter 
to  the  Court,  and  asked  that  a  direction  as  to  the  costs 
might  be  ftdded  to  t^e  order  allowing  the  exceptions. 


He  referred  to  Thomas  v.  Bawlings,  27  Beav.  140,  375, 
5  Jur.  N  S.  668;  Willis  v.  Childe,  13  Beav.  454  (and  the 
cases  collected  in  the  note). 

Wood,  Y.C,  said  that  after  the  certificate  by  the 
majority  of  the  regristrars,  he  could  not  have  the  matter 
re-argued  on  the  question  of  costs,  and  as  **the  usual 
order  "  did  not  seem  to  give  the  sucoessful  party  his  costs, 
the  costs  must,  according  to  the  practice,  be  costs  in  the 
cause. 


V.C.W. 


Paget  r.  Huish.     April  80;  May  4. 
Will — Ileal  estate — Annuities, 


Testator  gave  and  devised  certain  annuities,  aftd  de- 
clared that  each  of  these  annuities  slwuld  be  paid  out  of 
the  rents  of  his  real  estate.  Then  followed  a  devise  of  his 
real  estates  and  the  residue  of  his  personal  estates,  in 
trust  out  of  the  rents  and  income  of  tite  real  estates  to  pay 
tJie  several  annuities,  and  s^ihject  thereto  to  pay  the  rents^ 
dividends,  ^'c,  of  all  the  real  and  residuary  personal 
estate  to  A. 

Tlie  rents  of  testator*8  real  estate  being  insufficient  to 
afiswer  the  annuities — 

•  Held  (following  Mann  r.  Copland,  2  Madd.  222),  that 
the  residuary  personal  estate  was  not  exojieratedf  but  was 
liable  to  make  up  the  deficiency. 

This  was  a  special  case,  raising  the  question  as  to  the 
fund  out  of  which  certain  annuities  given  by  will  were 
payable. 

Francis  Hart,  the  testator,  by  his  will,  dated  the  27  th 
of  June,  1857,  after  giving  certain  legacies,  and  directing 
payment  of  them  out  of  his  personal  estate  within  six 
months  from  his  death,  gave  and  devised  five  annuities 
(two  of  £120  and  three  of  £30,  amounting  in  all  to 
£330),  to  certain  persons  named;  and  declared  that  each 
of  the  said  fivQ  anntiities  should  be  paid  by  the  trustees  of 
the  will  out  of  the  rents  of  his  real  estates  thereby  devised, 
free  of  legacy  duty,  which  he  directed  to  be  paid  out  of  tho 
rents  of  his  real  estate.  The  will  proceeded  to  devise  and  he- 
queath  testator's  real  estates,  and  the  residue  of  his  per- 
sonal estate  to  the  trustees  in  trust,  with  and  out  of  the 
rents  and  income  of  the  real  estates  to  pay  the  several 
annuities  thereby  devised  or  given,  and  subject  thereto 
upon  trust  to  pay  to,  or  otherwise  permit  his  grandson, 
C.  F.  FeUows,  to  receive  the  rents,  dividends,  interest,  and 
annual  income  of  all  and  singular  the  said  real  and  the 
residuary  personal  estates  thereby  devised  and  bequeathed, 
and  of  the  stocks,  Uc,  on  which  the  same  were  invested, 
during  his  life,  and  after  the  death  of  his  said  grandson 
upon  trusts  for  the  benefit  of  title  children  of  the  grandson, 
with  remainders  over  in  case  of  the  death  of  the  grandson 
without  leaving  issue.  The  will  also  contained  a  be> 
quest,  to  each  of  the  trustees,  of  £40,  free  of  legacy  duty, 
which  he  directed  to  be  paid  out  of  his  residuary  personal 
estate. 

By  a  codicil,  dated  the  9th  of  July,  1857,  testator  gave 
six  additional  annuities  of  £100  each,  and  directed  that 
these  annuities  should  continue  and  be  payable  to  the  an> 
nuitants  if  they  should  respectively  so  long  live,  until 
C.  F.  Fellows  (testator's  grandson)  should  attain  twenty- 
one,  or  die  under  that  age,  without  leaving  any  issue  sur- 
viving, &c.,  ko.  It  was  also  declared  that  these  annuities 
(given  by  the  codicil)  should  be  a  charge  upon  and  be 
paid  out  of  the  rents  of  his  messuages  or  tenements,  lands, 
hereditaments,  and  other  real  estates  by  his  will  devised, 
in  the  same  manner  in  all  respects,  as  the  annuities  by  his 
will  given  and  devised.  The  trustees  were  out  of  the  rents 
of  the  real  estates,  before  making  any  other  payments  there- 
out (except  the  annuities  given  by  the  will),  to  pay  the  said 
anntiities  given  by  the  codicil—  such  annuities  to  be  free 
of  legacy  duty,  which  was  to  be  paid  out  of  the  rents  of 
the  real  estate. 

By  a  second  oodicil,  made  in  July,  1858,  testator  be- 
queathed £600  to  the  trustees  of  his  daughter*8  marriage 
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where  he  made  a  will  in  Sootch  form.  He  returned  to 
Paris  soon  after,  where  he  resided,  until  he  died  in  the 
coarse  of  a  joomey  from  Paris  to  Boulogne.  Several  suits 
had  been  instituted  for  the  administration  of  the  estate 
and  determination  of  matters  relating  to  an  alleged  former 
marriage  by  Dr.  Cochrane  with  a  native  of  India,  and 
also  as  to  whether  his  domicil  at  the  time  of  his  death  was 
Scotch  or  French.  The  Vioe-ChanceUor  was  of  opinion 
that  it  was  the  former. 

BoU,  Q.C.,  6la4$e,  Q.C.,  and  Welford,  appeared  for  the 
appellants. 

The  Solicitor' General  (Sir  IL  Palmer)  and  Sir  Hugh 
Cairns f  Q.Ct  for  the  respondents  were  not  called  upon. 

Cases  cited:  Johnstone  v.  Beattie,  10  CL  &  F.  139; 
AikmauY.  Aikmnn^  S  Macq.  854;  Whieker  v.  Hume,  7 
H.  L.  Cas.  159;  Hodgson  v.  Be  Bcaueliesne,  12  Moo. 
P.  C.  C.  285. 

Lord  Cranwobth. — There  is  no  doubt  that  the  domicil 
of  origin  was  Scotch.  Dr.  Cochrane  went  to  India 
and  acquired  what  must,  on  the  authorities,  be  admitted 
to  be  a  different  domicil  from  that  which  he  had  when  he 
went  there;  namely  an  Anglo-Indian  domicil.  I  confess 
that  when  these  questions  have  arisen  I  have  never  been 
able  to  see  why  such  a  domicil  should  not  be  called  Scoto- 
Indian  as  well^as  Anglo-Indian.  However,  he  acquired 
that  which,  upon  the  authorities,  is  called  an  Anglo-In- 
dian domidl,  BO  that  if  he  had  died  there,  or  had  died 
before  he  had  established  himself  anywhere  else,  his  pro- 
perty would  have  been  administered  according  to  the  law 
of  ^gland.  But  that  he  always  intended,  if  he  returned 
to  Europe,  to  come  back  to  Scotland,  is  to  my  mind  per- 
fectly clear.  In  one  letter  he  says  he  does  not  think  that 
he  shall  like  the  climate  of  the  country,  but  in  another 
letter  he  says  that  his  present  notion  is  that  he  shall  take 
a  house  in  Edinburgh,  and  live  in  the  country  in  the 
summer.  But  it  is  clear  that  he  always  contemplated  that 
when  he  returned  to  Europe  he  would  go  to  Scotland. 
He  returned  vid  England.  When  he  did  go  to  Scotland 
he  was  travelling  about  the  country  the  year  that  he 
arrived.  His  sister,  who  was  occupying  the  old  family 
house  at  Clippings,  died  in  the  year  1820.  He  took  pos- 
session of  it,  and  to  all  intents  and  purposes  resumed  the 
domicil  which  he  had  when  he  started  as  a  young  man 
to  India.  I  do  not  go  into  details,  for  they  are  really 
such  as  to  render  the  question  one  that  admits  of  no 
I)08sible  doubt.  He  seems  to  have  been  fond  of  society, 
and  to  have  taken  a  pleasure  in  collecting  quantities  of 
wine,  of  Arab  horses,  and  brood  mares.  He  built  stables 
and  took  a  great  interest  throughout  in  Clippings.  He 
entered  into  negotiations  for  the  purchase  of  adjoining 
property,  and  was  to  all  intents  and  purposes  a  domiciled 
Scotchman.  Re-domiciled,  I  should  say,  having  resiimed 
his  domicil  of  origin.  Did  he  leave  Scotland  ?  And  why 
did  he  do  so  ?  He  left  Scotland  partly  with  a  view  to 
educate  his  children,  partly  on  account  of  his  own  health, 
finding,  as  he  did,  the  climate  of  Scotland  too  cold  and 
damp,  partly,  as  it  is  suggested,  mainly  if  not  entirely 
because  of  the  conduct  of  his  wife  towards  one  of  the 
servants,  a  man  who  certainly  shows  traces  of  education 
in  his  letters,  but  who  either  was  or  had  been  in  the  situ- 
ation of  a  groom,  which  led  to  scandalous  reports  in  the 
neighbourhood,  and  made  his  residence  in  Scotland  at 
Clippings  veiy  uncomfortable.  For  all,  or  some,  or 
one  of  these  motives  he  quitted  Clippings,  and  went 
first  to  Berne,  where  he  sent  his  children  to  school 
for  a  few  months,  and  eventually  came  to  Paris, 
and  established  himself  in  a  house  or  apartments  which 
he  took  unfumished,  and  for  which  he  got  expensive 
furniture,  meaning  apparently  to  live  there  always.  But 
that  does  not  change  the  domiciL  In  order  to  acquire  a 
new  domicil,  according  to  an  expression  which  I  believe 
I  used  mysdf  on  a  former  occasion,  ^  a  man  must  iH' 
terndquatenustniUoewuerepatriam"  It  is  not  enough  that 
you  merely  mean  to  take  another  house  in  some  other 


place,  and  that  on  account  of  your  health,  or  for  some 
other  reason,  you  think  it  tolerably  certain  that  yon  had 
better  remain  there  all  the  days  of  your  life.  You  do 
not  lose  your  domicil  merely  because  you  go  to  some 
other  place  that  suits  your  health  better,  unless  indeed 
you  mean  either  on  account  of  your  health  or  for  some 
other  reason  to  cease  to  be  a  Scotchman,  and  be  an 
EngUshman,  or  a  Frenchman,  or  a  German.  In  that 
case  if  you  give  up  everything  you  left  b^iind,  you  es- 
tablish yourself  elsiswhere.  Ton  may  change  your  domi- 
ciL But  it  would  be  a  most  dangerous  thing  in  this  age, 
when  persons  are  so  much  in  the  habit  of  going  to  a 
better  climate  on  account  of  health,  or  to  another  ooiintry 
for  a  variety  of  reasons,  for  the  education  of  their  child- 
ren, or  from  caprice  or  for  enjoyment,  to  say  that  by 
going  and  living  elsewhere,  still  retaining  all  your  pos- 
sessions here,  and  keeping  up  your  house  in  this  oountry, 
at  this  gentleman  kept  up  hiis  at  Clippings,  you  make 
yourself  a  foreupier  instead  of  a  native.  It  is  quite 
clear  that  that  is  quite  inconsistent  with  all  the  modem 
improved  views  of  domiciL  Without  going  into  the  oases 
I  dispose  of  this  i>art  of  the  case  by  saying  that  in  my 
opinion  the  appellants  have  failed  to  make  out  any  in- 
tention whatever  on  the  part  of  Dr.  Cochrane  of  aban- 
doning his  Scotch  domiciL 

Lord  Chelmbfobd  and  Lord  Kinqsdown  ooncorred. 


April  28. 
In  tlie  goods  of  Hannah  Gbaham,  deceased, 
Tvto  wills — Probate  granted  of  both. 

The  Court  granted  probate  of  two  wills,  the  latter  of 
which  did  not  appear  to  revoke  the  first, 

Hannah  Graham,  late  of  Lee,  in  the  county  of  Kent, 
widow,  who  died  on  the  17th  of  February,  1863,  left  two 
wills.  The  first,  dated  the  25th  of  Februaiy,  18G1,  was 
in  the  following  terms:— I,  Hannah  Graham,  widow,  will 
and  bequeath  the  whole  sums  of  money  now  invested  in 
railway  stock  in  the  trust  of  my  sons  Beuben  and  Loftus 
Graham,  to  my  four  sons,  Beuben^  Loftus,  William  Wallace, 
and  George  Madden,  to  be  divided  equally  between  them, 
share  and  share  alike.  And  as  at  the  time  of  my  decease 
my  four  sons  above  named  may  not  be  then  all  living,  I 
will  and  bequeath  the  whole  sums  of  money  above  named 
to  whichever  of  the  above  named  may  then  be  living,  to  be 
equally  divided  between  them,  share  and  share  alike.  And 
in  case  one  only  of  the  above-named  should  be  living  at 
the  time  of  my  decease,  I  will  and  bequeath  the  whole 
sums  above  named  to  that  survivor.  To  my  two  elder 
sons,  Christopher  Alexander  and  John  Alfred,  I  will  and 
bequeath  two  sovereigns  each,  for  the  purpose  of  providing 
a  ring.  I  appoint  my  son  Reuben  Graham  my  sole 
executor." 

The  second  will,  dated  the  28th  of  October,  1862,  was 
in  the  following  terms: — **  This  is  the  last  will  of  me, 
Hannah  Graham,  widow.  I  leave  all  the  property  of  which 
I  may  die  possessed,  of  whatever  sort  or  kind,  to  my  sons 
Loftus  and  William  Wallace,  and  George  Madden,  to  be 
equally  divided  share  and  share  alike,  to  the  above  named. 
In  case  of  the  decease  of  any  of  those  named,  the  survivor 
or  survivors  to  have  it  equally  divided.  Ajid  I  appoint 
William  Wallace  sole  executor." 

It  appeared  that  by  virtue  of  the  marriage  settlement  of 
the  deceased  she  had  a  power  of  appointment  over  certain 
property  specified  in  the  settlement,  and  that  exclusive  of 
this  settled  property  her  property  was  under  the  value 
of  £20. 

Pritchard  moved  for  a  limited  grant  of  probate  of  the 
first  testamentary  paper  to  the  late  Beuben  Graham,  the 
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^  On  the  6th  of  AuguBt,  1855,  an  order  for  the  remoyal 
of  the  said  Catherine  Vicary  from  the  respondent  to  the 
appellant  parish  was  made,  and  the  appellant  parish  had 
due  notioe  of  the  said  order,  and  the  said  notice  was  duly 
served  with  the  order,  and  the  grounds  of  removal  upon 
which  the  said  order  was  made;  but  there  never  was  any 
appeal  from  the  said  order  of  removal  by  or  on  behalf  ii 
the  said  parish;  and  the  said  Catherine  Vicary  was  not 
actually  or  bodily  removed  from  the  respondent  to  tibie 
appellant  parish  by  the  said  order,  in  consequence  of  a 
letter  received  by  the  respondent  parish  from  the  appellant 
pariah,  of  which  the  following  is  a  copy. 

*  Hendon  Union,  Edgware. 
'September,  1855 

(<  gir^ — Having  ascertained  that  Catherine  Vicary  is  set- 
tled in  Hendon,  I  think  you  may  be  saved  the  expense  of 
removing  her,  as  I  propose,  at  the  next  meeting  of  the 
guardians,  to  get  them  to  acknowledge  her  and  give  her 
relief  weekly  where  she  is,  as  it  would  be  cruelty  in  the 
extreme  to  separate  her  from  her  poor  old  mother,  whose 
only  comfort  appears  to  be  in  having  her  daughter  with 
her. — ^I  am,  yours  truly,  W.  T.  Tootle,  Clerk.' 

'*  The  said  Catherine  Vicary  was,  from  the  time  of  the 
order  of  removal  of  the  6th  of  August,  1855,  until  the 
24th  of  June,  1862,  relieved  by  the  i^pellant  parish,  she, 
during  the  whole  of  such  period,  being  resident  in  the 
respondent  parish  to  the  knowledge  of  the  overseers  of 
the  poor  of  the  appellant  parish. 

"  Previous  to  the  implication  for  the  order  of  removal 
of  the  6th  of  August,  1855,  the  said  Catherine  Vicary 
had  resided  in  the  said  respondent  parish  less  than  five 
years  but  more  than  three  years  uninterruptedly,  without 
receiving  any  relief  from  the  appellant  parish  previous 
to  the  6th  of  August,  1855. 

**  The  said  iqppeal  came  on  for  Rearing  at  the  Miohaelmas 
sessions  of  the  peace  for  the  oounty  of  Somerset,  at 
Wells,  on  the  14th  of  October,  1862;  when  the  said  order 
of  the  18th  of  August,  1862,  was  confirmed  by  consent 
subject  to  a  case  for  the  opinion  of  the  Court  of  Queen's 
Bench. 

^  If  the  Court  shall  be  of  opinion  that  under  the  above 
statement  of  the  facts  of  the  case  the  pauper  was  irre- 
moveable,  then  the  last-mentioned  order  is  to  be  quashed. 
But  if  the  Court  shall  be  of  opinion  that  she  was  not 
removeable,  then  the  said  order  is  to  be  confirmed." 

Prideaux,  in  support  of  the  order  of  removal,  admitted 
that  after  the  decision  of  tbis  Court  in  the  case  of  R,  v.  The 
InhabUants  of  Preston,  1 1 W.  R.  ,  he  could  not  contend 
that  the  provisions  of  24  &  25  Vict.  c.  55,  s.  1,  were  not  retro- 
spective ;  and  consequently  that  the  residence  of  the  pauper 
in  the  respondent  parish  had  been  sufficient  (excluding, 
according  to  the  provisions  of  9  &  10  Vict,  a  66,  s.  1,  the 
period  during  which  she  had  been  receiving  relief  from  the 
appellant  parish)  to  render  the  pauper  irremoveable,  in  pur- 
suance of  the  provisions  of  24  k  25  Vict.  c.  55,  s.  1,  above 
cited,  unless  there  had  been  a  break  in  the  residence;  but 
he  contended  that  the  order  of  removal  of  the  6th  of 
August,  1855,  combined  with  the  letter  of  September, 
1855,  and  the  subsequent  relief  by  the  appellant  parish, 
amounted  to  a  constructive  break  in  the  residence,  which 
prevented  the  pauper  from  becoming  irremoveable;  and 
he  cited  Jlej.  v.  Halifax,  12  Q.  B.  Ill;  Reg,  v.  Seend, 
12  Q.  B.  133;  Reg.  v.  Caldecote,  17  Q.'B.  52. 

ff.  T,  Cole,  on  t^  other  side,  was  not  called  on. 

The  COUBT  ♦  were  of  opinion  the  facts  above  stated  did 
not  constitute  a  break  in  the  residence.  That  although, 
in  the  cases  cited,  the  period  of  removal  had  been  very 
short,  yet  that  there  had  been  in  every  case  an  actual 
bodily  removal  of  the  pauper  out  of  the  parish  in  which 
he  had  been  residing.  And  that  no  case  had  been  dted 
before  them  where  circumstances  such  as  those  above 


stated,  unaccompanied  by  bodily  removal,  had  been  liel4 
to  constitute  a  break  in  the  residence. 

Order  of  sessions  quashed. 

Attorneys  for  the  appellant  parish,  C.  P.  Allen  4"  Son, 

Attorneys  for  the  respondent  parish,  Hilllard,  Dale,  J^ 
Stretton. 


♦  CocKBtJBN,  OJ.,  Cbompton,  Blackbubn,  and  Mel- 
lob,  JJ. 


O-B.  Mays. 

In  re  John  Bbadley,  Esq.,  and  Others,  Justices  of 
the  Peace  of  the  City  of  Gloucester, 

Certiorari — Order  of  revising  harritter  for  the  payment  of 
costs — Distress  warrant — 6  ^*  7  Vict,  c.  18,  «.  46, 71. 

This  Court  will  not  issue  a  certiorari  to  bring  up  a  dig- 
tress  warrant,  issued  by  two  justices  of  the  peace,  on  an 
order  of  the  revising  barrister  far  the  payment  of  costs  in 
pursuance  of  ^  ^1  Vict,  c,  18,  ss,  46,  71,  on  the  ground  of 
want  of  jurisdiction,  after  the  warrant  has  been  acted 
upon. 

This  was  a  motion  for  a  rule  to  John  Bradley,  Esq., 
and  others,  justices  of  the  peace  of  the  dty  of  GlouoeBtcr, 
calling  on  them  to  Aow  cause  why  a  certiorari  should 
not  issue  to  bring  up,  to  be  quashed,  on  the  gioand 
of  want  of  Jurisdiction,  certain  distress  warrants  isBued, 
made  by  them  under  6  &  7  Vict  o.  18,  ss.  46,  71,  to  levy 
by  distress  and  sale  on  the  goods  of  one  John  Henley 
oertain  sums  of  money  which  the  sai4  John  Henley  had 
been  ordered  to  pay  by  the  revising  barrister  for  the 
county  of  Gloucester. 

The  order  of  the  revising  barrister  was  made,  and  tiie 
distress  warrants  were  issued  in  aUeged  pursuance  of  6  ft  7 
Vict.  o.  18,  ss.  46,  71.  More  than  six  months  had  ek^Med 
between  the  date  of  the  order  of  the  revising  barrister 
and  the  ^ypUcation  to  the  justices  for  a  distresB  warrusit, 
and  no  steps  had  been  taken  by  the  said  ^dbn  Qenjey  to 
have  that  order  quashed  or  set  aside. 

Denman,  Q.C.,  {Hcfiry  James  with  him,)  in  support  of 
the  motion,  was  proceeding  to  contend  that  both  the  dis- 
tress warraoit  and  the  order  of  the  revising  barrister  were 
in  excess  of  their  jurisdiction,  but 

The  CouBT  desired  him  to  direct  his  argument  to  the 
question  whether  a  distress  warrant  of  this  nature  were 
a  proper  subject  to  be  brought  up  on  certiorari, 

Denman,  Q,  C,  on  this  point  cited  Pal^  on  Convictions, 
p.  400,  note,  and  Baylock  v.  SparUe,  1  E.  &  B.  471,  and 
contended  that  the  issuing  of  a  distress  warrant  by  a  justioe 
of  the  peace  in  a  case  of  this  kind  was  a  judicial  act,  and 
was  consequently  subject  to  be  quashed  on  certiorari  if 
the  magistrate  exceeded  his  jurisdiction. 

The  CouBT  were  of  opinion  that  no  rule  ought  to  be 
granted  in  this  case.  That  the  warrant  having  been 
issued  and  acted  upon  by  the  officer  to  iidiom  it  was  di 
reoted,  was  essential  to  the  protection  of  the  officer,  inas- 
much as  he  was  entitled  to  justify  the  seizure  of  the  appli- 
cant's goods  under  it,  and  that  if  the  order  were  quashed 
he  would  be  unjustly  deprived  of  that  right;  while  on  the 
other  hand  the  quashing  of  the  warrant  would  not  benefit 
the  applicant,  inasmuch  as  he  oould  recover  damages  from 
the  justices  in  an  an  action  of  law  if  they  had  exceeded 
their  jurisdiction. 

Rule  refused. 

Attorneys  on  behalf  of  the  applicant,  Rogerson  ^  Ibrd, 


a  B.  May  2. 

Wilson,  Appellant,  v,  Btewabt,  Respondent, 

Keeping  a  disorderly  house — Aiding  and  abetting. 

One  O.  S,  was  cliarged  with  aiding  and  abetting  one 
J,  F.  in  keeping  a  disorderly  house,  O,  S.  was  the  head 
waiter  in  the  establishment,  and  servant  to  J.  F,,  and  in 
the  absence  of  J,  F.,  against  whom  several  warrants  foero 
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oftt  for  keeping  the  same  establishment  in  a  disorderly 
mannrr,  G.  S.  acted  as  manager  of  the  establishment  on 
certain  nights,  when  it  was  conducted  in  a  disorderly 
manner, 

Held,  tfiat  the  above  facts  wottld  have  been  siffficient  to 
justify  the  magistrate  in  Ji tiding  G,  S,  guilty  of  the  cluirge 
made  against  him  ;  and  that  the  existence  of  the  relation- 
skip  of  master  and  servant  between  himself  and  J.  F,  con- 
st itwted  no  defence  to  the  charge. 

This  was  a .  special  case  stated  for  the  opinion  of  the 
Court  by  A.  A.  Knox,  Esq.,  one  of  the  metropolitan  police 
mag^istrates. 

The  i&icts  of  the  case  are  shortly  as  follows:— The  respon- 
dent, Charles  Stewart,  was  brought  before  the  magistrate  on 
an  information  charg^g  him  with  aiding  and  abetting  one 
John  Fryer  in  keeping  a  disorderly  house.  It  was  proved 
Uiat  the  respondent  was  head  writer  at  an  establishment 
called  '  Kate  Hamilton's;'  and  that  on  a  certain  day  when 
Fiyer  was  absent,  and  while  several  warrants  were  out 
against.him  for  keeping  of  the  same  establishment  in  a 
mode  which  was  in  contravention  of  the  Police  Acts,  the 
respondent  was  acting  as  head  writer,  and  was  managing 
the  house  for  Fryer.  Evidence  was  also  given  which  con- 
clusively  proved  that  the  house  was  conducted  on  that 
day  in  a  disorderly  manner,  and  in  contravention  of 
the  Police  Acts,  and  that  the  attention  of  the  respondent 
was  called  to  the  mode  in  which  the  house  was  being 
conducted.  The  magistrate  declined  to  convict  the  re- 
spondent, and  stated  his  opinion  in  the  following  words: 
— I  was  of  opinion  upon  the  evidence  that  the  relation 
of  master  and  servant  was  proved  to  exist  between  Charles 
Stewart  and  John  Fryer;  but  that  such  relation  was  not 
sufficient  to  establish  in  point  of  law  the  charge  of  aiding 
and  abetting^  according  to  the  true  meaning  and  intent  of 
Ihe  11  &  12  Vict.  c.  43,  s.  5. 

Keasie,  for  the  appellant,  cited  2  &  3  Vict.  o.  47,  s.  44; 
and  1 1  &  12  Vict  c.  43,  s.  5  (Jervis*  Act);  and  contended 
that  the  acts  of  the  respondent  amounted  to  an  *'  aiding 
and  abetting  "  within  the  meaning  of  the  latter  statute; 
and  that  the  relation  of  master  and  servant  existing  be- 
tween him  and  Fryer,  was  no  answer  to  the  charge. 

Giffard,  for  the  respondent,  was  not  called. 

Cbompton,  J. — I  have  no  doubt  that  under  the  cir- 
comstanoes  there  was  sufficient  evidence  to  justify  the 
magistrate  in  finding  that  Fryer  was  guilty  of  the  prin- 
c^jal  offence,  and  that  the  respondent  was  guilty  of 
"  aiding  and  abetting  "  him  therein,  within  the  meaning 
of  the  statute.  But  we  are  not  prepared  to  find  the  fact 
which  the  magistrate  has  not  found,  and  we  will  not  in- 
terfere in  this  case.  In  all  probability  the  expression  of 
oor  opinion  on  the  point  of  law  will  answer  the  object 
whkh  the  appellant  has  in  view,  and  enable  him  to  put  a 
stop  to  these  practices  in  future. 

Blackbitbn,  J. — I  am  of  the  same  opinion.  It  seems 
to  me  that  there  is  some  ambiguity  in  the  mode  in  which 
t&is  question  has  been  submitted  to  the  Court.  If  the 
Magistrate  intends  to  ask  whether  the  mere  fact  of  the 
relationship  of  master  and  servant  would  make  the  ro- 
qxmdent  an  aider  and  abettor,  I  should  say  that  it  would 
not  If  he  means  to  ask  whether  tho  relationship  of  master 
and  servant  was  an  answer  to  tho  charge  of  aiding  and 
abetting,  I  should  say  that  it  was  not. 

Mellob,  J.,  concurred. 

Attorneys  for  the  appellant,  Cox  ^*  Co, 

Attorney  for  the  respondent,  Edward  Lewis, 


<t  B.  Cooper  v,  Asprey.  May  6. 

Mtaekment  —  Contempt  of  court  —  Fieri  facias — Inter- 
pleader summons, 

A  party  who  has  claimed  goods  which  have  been  seized 


by  tJie  sheriff  vnder  an  execution  against  another,  and 
upon  whom  an  interpleader  summons  has  been  served  in 
respect  of  such  claim,  is  not  justified  in  taking  the  goods  by 
force  out  of  the  custody  of  the  sheriff,  even  though  he  may 
be  prepared  to  prove  that  the  goods  are  his;  and  if  he  do  so 
take  the  goods  he  will  be  guilty  of  a  contempt  of  court,  and 
will  render  himself  liable  to  an  attaclunent. 

Semble,  i)er  Cur. — A  person  whose  goods  have  been  seized 
by  the  siteriff  in  the  bon&  fide  execution  of  his  duty  under 
a  fieri  facias  against  another,  is  not  entitled  ta  take  them 
by  force  out  of  the  custody  of  the  sheriff,  aiid  such  an  act 
would  be  a  contempt  of  court,  and  would  reihder  tho  person 
committing  it  liable  to  an  attachment. 

The  case  of  Day  v,  Carr,  7  Ex.  883,  commented  on. 

This  was  a  rule  calling  upon  one  Oreen  and  others  to 
show  cause  why  an  attachment  should  not  issue  against 
them  for  obstructing  the  sheriff  of  the  county  of  Middle- 
sex in  the  execution  of  their  duty. 

The  facts  of  the  case  were  as  follows: — On  the  13th  of 
April  in  the  present  year  a  warrant  was  issued  from  the 
office  of  the  sheriff  of  Middlesex  on  a  writ  of  fi,fa. 

The  sheriff's  officer  went,  in  the  execution  of  the  writ, 
to  a  house  which  had  formerly  been  the  residence  of  the 
defendant,  and  took  possession  of  certain  goods  which  he 
found  therein.  On  his  arrival  he  found  certain  persons, 
who  represented  themselves  to  be  acting  on  behalf  of  tho 
parties  mentioned  in  the  rule,  engaged  in  preparing  for  a 
public  auction  which  was  to  take  place  the  next  day.  He  re- 
presented himself  to  be  a  sheriff's  officer,  and  stated  that  the 
sale  could  not  be  allowed  to  take  place.  But  nevertheless 
on  the  next  day  (the  14th)  the  sale  took  plaoe,  and  some 
of  the  goods  were  sold. 

The  sheriff,  on  the  13th  of  April,  took  out  an  inter- 
pleader summons,  which  was  served  on  the  parties  con- 
ducting the  sale  on  the  14  th  of  April,  and  before  the  sale 
had  commenced.  The  parties  attended  before  the  learned 
judge  who  issued  the  sunmions  on  the  16th  of  April, 
when,  at  the  request  of  the  execution  creditor,  the  hearing 
of  the  summons  was  adjourned  to  the  17th  of  ApriL  On 
the  16th  of  April,  while  the  summons  was  still  pending, 
the  goods  which  had  been  sold  were  removed  by  the  parties 
who  had  bought  them. 

The  evidence  as  to  the  ownership  of  the  goods  was  con- 
fiicting.  It  appeared  that  disputes  on  that  subject  had  been 
going  on  for  some  time  before  the  execution  was  issued ;  that 
one  execution  had  been  issued,  but  had  not  been  levied,  on 
the  goods  in  question;  and  that  in  the  present  case  the 
sheriff  had  acted  on  the  express  directions  of  the  execu- 
tion creditor.  It  was  alscf  stated  that  the  parties  men- 
tioned in  the  rule  had,  on  the  14th  of  April,  offered  to 
pay  over  the  proceeds  of  the  sale  to  the  sheriff,  but  cer- 
tain of  the  execution  creditors  had  objected  to  that 
course.  It  also  appeared  that  several  other  executions 
had  been  issued  against  the  execution  debtor,  which  were 
not  mentioned  in  the  interpleader  summons. 

Quain,  on  a  former  day,  having  obtained  a  rule, 

Day  showed  cause. — He  admitted  that  the  sheriff's 
officer  had  been  obstructed  in  the  seizure*  of  the  goods  by 
the  acts  of  the  agents  of  the  parties  mentioned  in  tho 
rule;  but  he  contended  that  the  goods  in  question  were 
proved  to  be  the  property  of  those  parties,  and  not  of  the 
execution  debtor.  With  respect  to  the  seizure  under  the 
fi.fa.,  ho  contended  that  any  man  is  justified  in  defending 
his  own  property,  even  against  the  sheriff,  in  the  execu- 
tion of  the  process  of  the  court,  unless  that  process  is 
specially  directed  to  the  particular  property  which  ho 
seeks  to  defend;  and  with  respect  to  both  the  seizure 
under  the  ft.  fa,  and  the  interpleader  summons,  he  con- 
tended that  the  facts  of  the  present  case  were  precisely 
similar  to  those  of  the  case  of  Day  v.  Carr,  7  Ex.  883, 
which  conolnded  the  present  case ;  and  he  further  submitted 
that  even  supposing  that  the  claimants  had  acted  illegfally, 
the  facts  of  the  case  did  not  call  for  the  interference  of 
the  Court  by  the  summary  process  of  attachment. 
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The  CouBT  inquired  whether  the  parties  mentioned  in 
the  rule  were  then  prepared  to  pay  into  oourt  the  pro- 
oeods  of  the  sale  ot  the  goods. 

Day  stated  that  they  had  been  obliged  sinoe  the  sale  to 
pay  over  a  portion  of  the  proceeds  to  a  third  party,  who 
had  a  claim  upon  them. 

QuaiHj  in  support  of  the  role,  w|is  not  called  on. 

CocKBUBN,  C.J. — I  certainly  think  that  an  attachment 
ought  to  issue  in  this  case,  though  it  may  lie  in  the  office 
for  a  few  days.    And  I  think  upon  both  points.     I  think, 
independently  of  the  question  of  the  interpleader  sum- 
mons, there  was  a  contempt  of  the  process  of  this  Court 
in  resisting  the  seizure  by  the  sheriff.    I  do  not  mean  to  say 
that  if  the  sheriff  under  a  writ  which  issues  out  of 
this  Court  by  mistake  seizes  the  goods  of  A.  under  an  exe- 
cution against  the  goods  of  B.,  that  the  rights  or  the  liabi- 
lities of  the  parties,  whether  the  execution  creditor  or 
the  execution  debtor  or  third  parties,  are  to  be  in  any  way 
prejudiced  by  what  the  sheriff  does.    But  I  do  not  think 
it  is  necessary  for  us  in  this  case  to  try  the  question 
whether  the  goods  seized  by  the  sheriff  were  the  goods  of 
A.  or  the  goods  of  B.    All  we  have  to  see  is  whether  the 
sheriff  is  acting  bond  fide.  If  there  were  anything  to  show 
that  he  was  acting  maid  fide^  or  seizing  the  goods  of  A 
when  he  knew  that  they  were  the  goods  of  A  and  not  the 
goods  of  B,  against  whom  the  execution  had  issued,  it 
would  be  a  totally  different  case.    No  oourt  would  protect 
its  officer  in  so  fraudulent  an  abuse  of  his  office  as  is  in- 
Tolred  in  that  proposition.     But  when  we  see  no  reason 
to  doubt  that  the  sheriff  was  acting  with  perfect  hand 
jideSf  we  must  hold  that  the  moment  he  seizes  gfoods  they 
are  in  the  custody  of  the  law;  and  it  is  not  for  us  to  try 
the  question  whether  they  are  the  goods  of  A  or  B.    It  is 
a  contempt  of  the  process  of  the  court  if  a  person  by 
strong  hand  takes  them  out  of  the  custody  of  the  officer  of 
the  court.     I  think  that  so  long  as  we  have  no  reason  to 
doubt  the  bona  fides  of  the  officer  we  ought  to  uphold  him. 
The  consequences  would  be  most  serious  if  we  did  not. 
Breaches  of  the  peace,  disorder  and  mischief  of  a  very 
serious  kind,  might  arise  if,  after  the  sheriff  has  seized 
goods  in  the  execution  of  the  process  of  this  oourt,  parties 
were  allowed  by  a  strong  hand  to  rescue  them  out  of  the 
hands    of   the   sheriff.     A  fortiori  must  this  be  the 
case  where  the  process   of    interpleader  is  applicable, 
and  a  summons  has  been    taken    out  by   the  sheriff 
with  a  view  of  haying  the  question  legally  decided  as 
to  who  is  entitled  to  the  property  in  the  goods.      In 
this  case  a  summons  is  takea  out,  and,  the  time  not 
haying  arrived  for  making  the  order  upon  that  summons, 
the  claimants  take  ui>on  themselves  to  sell  the  goods  with 
the  view  of  frustrating  the  summons.     In  that  case,  where 
it  is  the  very  object  of  the  process,  to  which  the  Court  is 
a  party,  to  bring  the  goods  into  oourt  to  be  disposed  of  in 
the  way  which  the  Court  shall  determine,  it  is  a  clear  and 
decided  oontempt  of  oourt  for  any  one  to  deal  with  these 
goods  as  if  the  order  had  not  issued.    I  am  very  sorry  in 
this  case  to  differ  from  the  Court  of  Exchequer.     I  agree 
that  the  case  of  Day  v.  Carr  is  directly  in  point.     The 
circumstances  of  that  case  appear  to  be  on  all  fours  with 
those  of  the  present  case.     But  I  cannot  assent  to  the 
doctrine  therein  contained.     I  think  we  are  bound  when 
an  officer  is  executing  the  process  of  this  court  to  afford 
him  protection  by  attachment  if  he  believes  he  is  bon/ifide 
doing  his  duty,  and  he  is  frustrated  therein  by  violence 
and  resistance.     I  am  of  opinion  that  this  rule  ought  to 
be  made  absolute,  but  I  am  quite  willing  that  it  should 
remain  in  the  office  for  a  certain  time  in  order  to  afford 
an  opportunity  to  the  parties  to  bring  the  money  into 
court  to  abide  the  event  of  the  interpleader  summons. 

Cbompton,  J. — I  am  of  the  same  opinion.  I  do  not 
see  in  what  respect  the  sheriff  differs  from  a  messenger 
under  an  order  of  the  Court  of  Bankruptcy.  Accord- 
ing to  the  rule  applicable  to  his  case  if    it   appeared 


after  he  had  taken  possession  of  certain  property  under 
such  an  order,  that  the  commission  of  bankruptcy  was 
void,  or  that  the  goods  which  he  had  seized  were  the 
goods  of  another  person,  he  was  liable  to  damages 
for  the  seizure;  but  the  owner  of  the  goods  had  no  right 
to  resist  him  by  force  in  attempting  to  seize  the  goods. 
Lord  Eldon  is  express  on  this  subject.  In  the  case  of  JEx 
parte  Page  17  Yes.  59,  he  says,  speaking  of  a  oommissioa 
in  bankruptcy,  "  This  is  a  warrant  to  enter  a  house  and 
seize  the  effects  of  the  bankrupt;  and  supposing  it  to  be 
my  order  the  person  executing  it  is  to  seize  the  property 
of  the  bankrupt,  not  of  any  other  person;  and  is  to  do 
that  at  his  own  hazard.  Yet  Lord  Hardwicke  laid  down 
what  has  been  acted  upon  ever  since,  that  if  the  person 
executing  the  process  enters  a  house  and  seizes  property 
not  belonging  to  the  bankrupt,  making  an  entry  and 
seizure  under  colour  and  by  viriue  of  that  authority,  he 
cannot  brevi  manu  be  turned  out."  Lord  Eldon  cites  the 
opinion  of  Lord  Hardwicke*  in  confirmation  of  his  own. 
That  being  so  I  feel  great  difficulty  in  saying  that  that 
authority  does  not  decide  the  analogous  case  where  the 
sheriff  has  seized  goods,  under  the  authority  of  the  law, 
which  belong  to  another.  But  I  think  that  we  need  not 
decide  that  question;  because  in  this  case  it  is  quite 
necessary  to  assert  the  authority  of  the  judge  in  the 
matter  of  the  interpleader.  The  parties  now  before  the 
Court  made  a  claim  to  the  goods  seized.  Upon  that  the 
sheriff  very  properly  took  out  an  interpleader  summons 
for  the  purpose  of  protecting  himself,  and  of  bringing  the 
parties  before  the  judge.  And  it  appears  to  me  in  that 
case  to  be  an  intentional  obstruction  of  the  authority  of 
the  Court  to  administer  the  law  which  the  Legislature  has 
directed  that  they  shall  administer  to  take  the  goods  out  of 
the  jurisdiction  of  the  Court.  After  that  is  done  the  execa- 
tion  creditor  has  no  longer  the  chance  of  getting  his  debt, 
and  the  sheriff  has  no  longer  the  chance  of  protection. 
The  Court  has  nothing,  in  fact,  to  deal  with.  I  think  that  all 
the  parties  ought  to  be  put  in  the  same  situation  as  if  this 
oontempt  of  the  process  of  the  court  had  not  taken  place. 
I  agree  that  the  writ  may  remain  in  the  office,  but  it 
ought  not  to  remain  there  long — for  it  appears  that  the 
party  is  not  now  so  able  to  pay  as  he  was  when  the  inter- 
pleader summons  first  issued. 

Blackbubn,  J. — I  am  of  the  same  opinion.  But  for 
the  case  of  Day  y.  Carr  1  should  have  thought  it  clear 
that  when  an  officer  of  the  oourt  is  by  colour  and  yirtua 
of  the  process  of  the  Court  in  possession  of  any  goods,  and  is 
honestly  and  bond  fide  executing  that  process,  though  the 
goods  may  not  belong  to  the  debtor,  and  though  the  real 
owner  of  the  goods  may  have  a  right  to  niaint<aln  an 
action  of  trespass,  yet  if  he  take  them  violently  from  the 
officer,  and  occasion  a  dispute,  it  is  a  oontempt  of  oonrt. 
However,  it  is  not  necessary  to  decide  that  question  at 
present,  for  I  am  very  clearly  of  opinion  that  under  the 
interpleader  process  the  acts  complained  of  before  us  con- 
stitute a  complete  contempt  of  Court.  The  vezy  essence 
of  that  process  is,  that  in  order  to  exercise  jurisdiction  in 
such  a  case,  it  is  necessary  that  the  Court  should  have  the 
control  of  the  fund  which  is  in  dispute.  The  Court  never 
could  protect  the  sheriff  against  the  execution  credi- 
tor or  the  claimant  unless  they  could  order  the  sheriff  to 
give  the  fund  to  the  execution  creditor  or  to  the  claimant, 
whichever  might  prove  to  be  entitled  to  it.  If,  upon  the 
trial  of  the  interpleader  issue,  it  were  determined  that 
the  claimant  had  no  claim  at  all,  and  that  consequently 
the  fund  ought  tx>  be  paid  over  to  the  execution  creditor, 
what  is  to  be  done  if  the  Court  has  not  the  fund?  In 
this  case  the  fund  has  been  removed  out  of  the  custody  of 
the  Court.     It  is  the  act  of  the  claimant  which  has 

*  Notwithstanding  the  opinion  expressed  in  the  note 
to  EiB  parte  Paye,  17  Ves.  60,  the  reporter  ventures  to 
submit  that  the  case  referred  to  by  Lord  Eldon  is  the 
case  of  Me  parte  Titner,  1  Atk.  136. 
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nmoTed  it,  and  he  has  removed  it  after  he  was  aware 
that  be  had  been  Btimmoned  before  the  Ck)nrt  to  support 
his  <daiin  and  abide  snob  order  as  the  Court  should  make. 
It  aeema  to  me  that  if  we  were  to  say  that  such  an  inter- 
foenoe  with  the  very  object  of  the  process  of  the  court 
was  not  a  oontempt  of  court,  I  do  not  see  how  we  could 
mj  that  any  act  was  a  oontempt  of  court  I  do  not  un- 
derstand upon  what  ground  the  Court  of  Exchequer 
decided  in  Ztey  v.  Oarr,  It  is  stated  that  when  the  inter- 
pleader Bummons  was  brought  on  it  was  dismissed 
becanae  the  goods  were  no  longer  in  the  hands  of  the 
Blieciff ;  and  under  those  circumstances,  I  should  have 
thought  Uiat  the  party  had  committed  a  great  contempt  of 
oo<iirt»  inasmuch  as  he  had  completely  baffled  the  process 
of  tbe  court.  But  the  judges  are  only  reported  to  have 
said  npon  that  point,  that  the  Interpleader  Act  had  no 
bearing  upon  the  subject,  and  that  they  must  dispose  of 
the  motion  as  if  it  had  never  been  parsed  (see  8  Ex.,  p. 
886,  per  PoUodc,  C.B.).  I  suppose  there  was  something 
peculiar  in  that  case  which  caused  the  Interpleader  Act 
to  hAve  no  bearing  upon  the  case,  and  .which  has  been 
omitted  in  the  report  of  the  case.  But  I  cannot  see  any 
difference  between  that  case,  as  reported,  and  the  present 


ICellob,  J. — ^I  am  of  the  same  opinion.  I  cannot  qtiite 
vadenftond  npon  what  ground  the  Court  of  Exchequer 
proceeded  in  the  case  of  Day  v.  Carr,  It  seems  to  me 
that  if  it  were  to  be  tolerated  that  a  daimant  who  claims 
goods  aeixed  in  execution  under  a  writ  of  fi.  fa.,  on  the 
gioond  tbat  they  had  been  conveyed  to  him  under  a  bill 
ol  sale,  should  be  at  liberty  to  carry  them  away  out  of  the 
custody  of  the  sheriff,  it  would  lead  to  very  starange  results, 
and  toch  as  could  not  be  allowed  to  take  place  in  a  civilized 
state.  Aa  to  the  case  of  the  interpleader,  it  is  a  fortiori  a 
oontempt  of  court.  She  goods  having  been  seized, 
and  the  sheriff  having  made  an  application  for  the  inter- 
ference of  the  Court,  and  the  process  having  been  served 
OB  the  claimant,  it  is  a  vain  pretence  for  him  to  say  that 
he  is  ready  to  do  what  the  Court  orders,  when  he  has  him- 
self seized  and  sold  the  goods  which  are  to  be  the  subject 
of  that  order. 

Day  asked  the  Court  what  sum  the  claimant  was  re- 
quired to  bring  into  court 

Qua  in  stated  that  other  executions  had  been  issued 
against  the  execution  debtor  besides  that  with  respect  to 
which  the  inteipleader  summons  had  been  issued. 

^le  CouBT  stated  that  the  sum  to  be  paid  into  court 
avst  be  the  som  mentioned  in  the  interpleader  issue. 

Order  for  the  attachmetU  to  issue  hut  to  remain  in  the 
court  until  the  last  day  of  Terrn^  with  leave  to  the  parties 
memti^med  in  it  then  to  make  an  application  to  the  Court  to 
hare  it  further  postponed. 

Attorneys  for  the  sheriff,  Burcltcll^  Hayne,  ^  UaU, 
Attorney  for  the  claimants,  Claire  nee  Harcourt, 


aB. 


Pbowsb  r.  Loxdale. 


May  7. 

Staying  proeeedinys — Porter  of  the  Court  to  stop  a  second 
action  for  tlte  same  cause,  until  costs  of  first  are  paid. 

The  Court f  in  the  exercise  qf  their  discretion,  may  inter- 
fere to  stay  proceedings  in  a  second  action  till  the  costs 
due  from  the  plaintiff  in  a  former  action  for  the  same 
wsatter  have  been  paid,  if  the  second  action  appear,  from 
the  eireumstanees  of  tlve  case,  to  have  heen  brought  vejca- 
tiousiy  and  oppressively.  They  will  not,  however^  order 
the  plaintiff  to  give  security  for  costs  in  tite  second  action. 

In  this  case  a  rule  nisi  had  been  obtained  in  Hilary 
Term  last,  callrng  on  the  plaintiff  to  show  cause  why  all 
further  proceedings  should  not  be  stayed  until  he  had 
tNiSd  ^e  costs  duo  in  a  former  action  for  the  same  cause. 


The  following  are  the  material  facts: — ^An  action  had 
been  brought  by  the  plaintiff,  the  secretary  of  the  29th  Mid- 
dlesex Volunteer  Rifles,  against  the  defendant,  the  pro- 
prietor of  the  West  Middlesex  Advertiser,  for  a  libel  on 
the  plaintiff  published  in  that  newspaper,  imputing  to 
him  the  offence  of  embezzlement.  The  defendant  pleaded 
the  truth  of  the  alleged  libel  as  a  defence.  At  t^e  trial 
witnesses  were  called  on  both  sides,  and  the  counsel  for 
the  plaintiff  addressed  the  jury  in  reply.  At  the  close  of 
his  speech,  however,  he  elected  to  be  nonsuited,  and  judg- 
ment for  the  costs  of  the  action  was  signed  by  the  defen- 
dant. In  December,  1862,  the  plaintiff,  without  paying 
the  costs  of  the  first  action,  commenced  another  for  the 
same  publication  of  the  same  libel.  The  declaration  was 
delivered  on  the  13th  of  January.  The  taxation  of  the 
costs  of  the  first  action  was  completed  on  the  14th.  On 
the  22nd  the  defendant,  who  had  obtained  further  time 
to  plead,  took  out  a  summons  calling  on  the  plaintiff  to 
show  cause  why  all  proceedings  should  not  be  stayed 
until  the  costs  of  the  first  action  were  paid.  The  sum- 
mons was  heard  but  the  order  on  it  refused  on  the 
24th,  without  prejudice  to  any  application  the  defen- 
dant might  make  to  the  Court,  and  a  plea  of  justifi- 
cation was  afterwards  put  on  the  record.  On  the  28th 
of  January  notice  of  the  trial  was  given,  but  on  tho 
dOth  a  rule  was  obtained  from  Mellor,  J.,  in  the  Boil 
Court,  in  the  same  terms  as  the  summons  which  had  been 
refused  at  chambers.  On  the  31st  briefs  were  delivered 
to  the  plaintiff's  counsel,  no  notice  of  the  rule  having  been 
served  upon- the  plaintiff  until  the  evening  of  that  day.  It 
appeared  from  the  defendant's  affidavits,  which  were  un- 
contradicted, that  at  the  time  of  bringing  the  present 
and  foihner  actions  the  plaintiff  was  an  uncertificated 
bankrupt 

Daly  now  showed  cause  against  the  rule. — ^The  defen- 
dant was  too  late  in  applying  for  the  rule,  and  having  ob- 
tained it,  did  not  serve  notice  of  it  on  the  plaintiff  with 
sufficient  promptitude.  Moreover,  it  is  only  in  ejectment 
that  the  Court  ordinarily  interferes  to  stop  a  second 
action  until  the  costs  of  the  first  are  paid,  unless  the 
second  action  is  vexatious  and  oppressive:  Dancers  v. 
Morgan,  25  L.  J.  C.  P.  144. 

Philbrich  argued  in  support  of  the  rule. — In  this  case 
there  was  no  unreasonable  delay.  The  costs  were  taxed 
on  the  14th  of  January,  and  the  summons  was  taken  out 
on  the  22nd.  On  the  30th  the  rule  was  moved  for.  The 
Court  will  interfere  in  other  cases  beside  ejectment,  and 
they  are  not  limited  in  point  of  time:  FUrtcJier  v.  Lew, 
5  N.  &  M.  353;  M'CuTloch  v.  Itohinson,  2  N.  B.  353; 
Crawley  v.  Impey,  8  Taunt.  407;  Baldwin  v.  Pichards, 
cited  in  the  note  to  Weston  v.  Withers.  2  T.  R.  511. 

Cbohptoh,  J. — ^To  grant  or  refuse  an  application  of 
this  sort  is  purely  a  matter  for  the  exercise  of  our  discre- 
tion, and  I  think  this  a  case  where  we  ought  to  exerciso 
it  by  staying  proceedings  in  the  second  action  until  tho 
plaintiff  has  paid  the  costs  of  the  first.  On  the  trial  of  the 
former  action  the  whole  case  was  laid  before  the  jury, 
and  if  a  verdict  for  the  defendant  had  been  returned,  as 
we  may  assume  would  have  been  the  case,  it  could  have 
been  pleaded  in  bar  to  the  second  action.  It  would  bo 
hard,  therefore,  on  the  defendant,  that  because  for  some 
reason  which  does  not  appear  the  plaintiff  chose  to  with- 
draw at  the  last  moment  and  submit  to  a  nonsuit,  he 
should  now  be  able  to  bring  a  new  action  for  the  same 
matter  without  paying  the  costs  of  the  first.  Such  con- 
duct may  well  be  complained  of  by  the  defendant  as  op- 
pressive. 

Blagkbubn,  J. — I  am  of  the  same  opinion.  It  does 
not  necessarily  follow  that  a  second  action  for  the  same 
matter  brought  after  nonsuit  in  the  first  is  vexatious  and 
oppressive.  But  under  the  circumstances  of  the  present 
case,  and  remembering  that  the  plaintiff  seems  to  have 
been  without  funds  throughout,  I  think  that  the  con- 
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tinning  of  the  litigation  is  vexations.  I  agree  with  Mr. 
Daly  that  the  application  to  the  Court  to  stay  proceed- 
ing's should  be  made  with  reasonable  promptitude.  Look- 
ing at  the  dates  we  find  that  the  declaration  was  delivered 
on  the  13th  of  January,  and  the  summons  taken  out  on 
the  22nd,  one  day  after  the  usual  time  for  pleading  had 
expired.  I  cannot  see  that  there  was  any  unreasonable 
delay  here.  Then  the  application  to  the  Court  was  made 
on  the  30th  of  January,  six  days  after  the  summons  had 
been  issued,  and  four  after  the  order  had  been  refused. 
Here,  also,  I  think  there  was  no  unreasonable  delay.  The 
rule  should  therefore  be  made  absolute. 

Mellob,  J. — ^The  plaintiff  was  nonsuited  at  the  very 
close  of  the  trial,  and  not  on  any  technical  grounds.  I 
therefore  think  a  second  action  for  the  same  matter  is 
sufficiently  vexatious  and  oppressive  to  induce  us  to  insist 
on  the  plaintiff  paying  the  costs  of  the  first  action  before 
he  proceeds  further. 

Rule  absolute . 

The  rule  ni»i  also  called  on  the  plaintiff  to  show  cause 
why  he  should  not  be  obliged  to  give  security  for  the 
costs  of  the  second  action.  On  the  attention  of  the  Court 
being  drawn  to  this  fact  they  refused  to  make  that  portion 
of  the  rule  absolute. 

Attorney  for  the  plaintiff.  Jay, 

Attorneys  for  the  defendant,  Cunliffe  «J*  Beaumont. 


aB. 


April  29. 
Reg.  v.  The  Inhabitants  of  Preston. 

Order  of  removal — Residence  for  three  years — Irremova^ 
bility—24:  4'  25  Vict,  c.  66,  s.  1. 

Three  years^  residence  in  any  part  of  a  Union  retiders 
a  pauper  irremovable,  although  the  whole  period  of  mch 
residence  precede  tJie  25th  of  March,  1862;  the  24  ^  25 
Vict,  c.  55,  s.  1,  being  retrospective  in  both  its  cUmscs, 

Case  stated  for  the  opinion  of  this  Court  upon  an  appeal 
from  an  order  of  two  justices  of  Blackburn,  removing  a 
pauper  from  that  borough  to  Preston. 

Tie  order  of  removal  was  made  on  the  14th  of  March, 
1862.  For  eighteen  months  previous  to  that  date  the 
pauper  had  been  resident  in  Blackburn,  and  for  three 
years  before  the  eighteen  months  in  Livesey,  in  the  same 
union.  Thus  the  pauper  had  resided  in  the  Blackburn 
union  altogether  for  more  than  three  years.  The  24  &  26 
Vict,  c.  55,  s.  1,  enacts  "  that  after  the  25th  day  of  March 
next  the  period  of  three  years  shall  be  substituted  for 
that  of  five  years  specified  in  9  &  10  Vict.  c.  66,  s.  1,  and 
the  residence  of  a  person  in  any  part  of  a  union  shall  have 
the  same  effect  in  reference  to  the  provisions  of  the  said 
section  as  a  residence  in  any  parish." 

Maule,  in  support  of  the  order,  contended  that  the 
residence  for  three  years  of  a  person  in  any  union  must 
be  a  residence  wholly  subsequent  to  the  25th  of  March, 
1862 — i.e.,  that  the  second  portion  of  the  above  section 
was  prospective  and  not  retrospective.  The  first  part  of 
the  section  is  undoubtedly  retrospective,  and  upon  a  strict 
grammatical  construction,  the  latter  part  would  be  so 
also.  But  it  is  submitted  that  the  intention  of  the  Legis- 
lature was  to  postpone  the  operation  of  the  latter  part, 
enlarging  the  area  of  residence  until  three  years  from 
the  passing  of  the  Act,  and  not  to  introduce  the  new  and 
shorter  period  of  residence  within  the  enlarged  area 
immediately.  The  language  of  sect.  3  of  the  Act  shows 
that  its  fraxner  uses  past  tenses  when  he  wishes  to  indi- 
cate past  as  weU  as  future  time.  If  this  contention  be 
right,  the  order  of  removal  is  good,  as  the  pauper  had  not 
resided  long  enough  under  the  old  law  in  the  parish  of 
Blackburn  to  become  irremoveable. 

Patch/^tt,  who  appeared  to  argue  against  the  order,  was 
not  called  on« 


CocKBUBN,  C.J. — ^The  first  part  of  the  section  is  clearly 
retrospective.  Then — ^the  Legislature  having  thought  fit 
to  substitute  three  years  for  five  as  the  period  sufficient  to 
make  a  pauper  irremovable — ^in  the  same  section  we  find 
the  provision  that  residence  in  any  part  of  a  union  shall 
have  the  same  effect  as  a  residence  in  any  parish.  I  can- 
not conceive  that  the  Legislature,  by  thus  determining  to 
enlarge  the  area  of  residence,  meant  to  postpone  for 
three  years  the  operation  of  the  new  enactment  as  to  the 
time  necessaiy  to  constitute  irremovability. 

Cbompton,  Blackburn,  and  Mellor,  JJ.,  concurred. 

Order  of  removal  quashed. 
Attorney  for  the  api)ellant,  Fiddey. 


C.  P.  May  4. 

Burnard,  Appellant,  v.  Haggis,  Respondent, 

An  undergraduate,  a  minor,  went  to  a  livery  stable 
keeper,  and  hired  a  horse  for  riding,  stating  he  did  not 
want  it  for  jumping.  He  lent  it  to  a  friend,  who  in  jump- 
ing  it  over  a  fence  staked  it,  in  consequence  of  which  it 
died. 

Held,  tluit  he  was  liable  for  the  damage  done  to  the 
horse,  it  being  a  tortious  act  independefnt  of  the  question  of 
necessaries. 

County  court  appeal. — ^This  was  an  action  which  was 
tried  before  the  judge  of  the  Cambridgeshire  county  court, 
on  the  13th  day  of  January,  1863,  and  a  jury,  when  a 
verdict  was  found  for  the  plaintiff  for  £30,  and  judgment 
was  given  for  that  sum  and  costs. 

The  following  is  a  copy  of  the  particulars  of  the  plain- 
tiff's claim: — ^"  This  action  is  brought  to  recover  the  sum 
of  £30,  for  the  damage  sustained  by  the  plaintiff  by 
reason  of  the  defendant  having  on  the  11th  day  of  March, 
1862,  caused  the  death  of  the  plaintiff's  horse." 

The  defendant  duly  pleaded  infancy  according  to  the 
statute  and  rules.  The  plaintiff's  attorney  having  opened 
the  case  as  a  question  of  contract  as  wdl  as  of  tort,  the 
judge  asked  the  defendant's  attorney  if  he  objected  to  tho 
particulars  of  the  claim,  as  he  thought  they  pointed  rather 
to  tort  than  contract,  when  the  defendant's  attorney 
replied  that  he  did  not  object  to  them;  and  during  the 
trial  it  was  agreed  between  the  plaintiff's  and  defendant's 
attorneys  that  the  question  should  go  to  the  jury,  whether 
the  contract  was  a  necessary  suitable  to  the  defendant's 
station  in  life. 

Upon  the  trial  the  following  facts  appeared  in  evi- 
dence:— ^The  plaintiff  is  a  liveiy  stable  keeper,  residing  in 
Cambridge.  The  defendant  is  an  undergraduate  of 
Trinity  College,  Cambridge,  whose  father  was  formerly  a 
surgeon,  but  for  some  years  past  ceased  to  practise  his  pro- 
fession, and  was  thereupon  appointed  to  be,  and  is  now,  a 
magistrate  for  the  county  of  Somerset.  The  defendajit 
was  a  minor.  On  the  11th  day  of  March,  1862,  about  two 
o'clock  p.m.,  the  defendant,  accompanied  by  a  friend  named 
Bonner  (who  was  also  an  undergraduate),  went  into  tho 
plaintiff's  stables,  to  whom  both  of  them  were  strangers, 
and  the  defendant  stated  to  the  plaintiff's  servant,  and 
afterwards  to  the  plaintiff,  that  he  (the  defendant)  wanted 
a  horse  for  a  ride.  A  mare  was  shown  to  him  and  he 
asked  if  she  would  jump.  The  plaintiff  said  he  had  no 
doubt  she  would,  but  he  did  not  let  her  out  for  jumping 
or  larking,  and  that  if  he  (the  defendant)  wanted  a  horse 
for  jumping,  plaintiff  could  show  him  a  horse  for  that 
purpose.  The  defendant  replied  he  did  not  want  a  horse 
for  jumping,  but  merely  for  a  ride,  %nd  he  said  he  would 
have  the  mare,  and  he  directed  it  to  be  sent  for  him.  The 
plaintiff  stated  that  the  usual  charge  for  a  ride  is  Ts.  6d., 
and  that  he  had  charged  that  sum  against  the  defendant, 
and  that  the  usual  charge  for  a  horse  for  jumping  is  a 
guinea.  The  mare  was  taken  accordingly  by  the  plain- 
tiff's servant  to  the  defendant's  lodgings,  and  on  the  ser 
vant  then  inquirin|^  fbi^  th^  def ^dfuit,  Mr.  Bonner  lookQ<| 
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Law  Procedure  Act,  1852,  13  &  14  Vict  c.  16;  and  cited 
Mesure  v.  Britten,  2  H.  Bl.  616;  Studley  v.  StuH^  2  Str. 
782;  Bulloeh  v.  Lincolny  2  Str.  914.  He  relied,  3rdly,  on 
2  WilL  4,  c.  39,  8.  11 ;  and  on  this  head  referred  to  secte. 
10,  24,  and  26,  of  the  Common  Law  Procedure  Act,  1852; 
and  cited  HarrU  v.  Bobimon  and  Morris  v.  Barrett, 
7  C.  B.  N.  a  139. 

Erle,  C  J. — ^Tho  question  raised  by  this  rule  is  whe- 
ther the  eight  days  for  entering  an  appearance  expired  on 
Good  Friday,  the  office  where  the  appearance  was  to  be 
entered  being  closed  on  that  day.  The  question  is  whether 
the  defendant  had  a  whole  day  to  enter  an  appearance 
after  the  office  was  re-opened.  The  appearance  is  the  com- 
bined act  of  the  Court  and  the  parties.  By  the  practice  of 
the  Court  the  office  is  closed  from  the  Friday  to  the  fol- 
lowing Tuesday,  both  inclusive.  They  are  therefore  equiva- 
lent to  Sundays.  I  found  my  judgment  on  analogy  with 
the  practice  from  the  most  ancient  times,  not  on  l^e  au- 
thority of  any  particular  cases.  I  think  the  analogy  of 
those  days  to  Sundays  applies. 

Willes,  Byles,  and  Keating,  JJ.,  concurred. 
Bulc  absolute. 

Attorneys  for  the  plaintiff,  Meldf  Boscoe,  ^  Co. 
Attorneys  for  the  defendant,  W,  4'  J^T.  -P.  SJiarpe, 


C.P. 


April  24. 
Southampton  Dock  Company  r.  Hill. 

Southampton   Dock   Act—^    Will,   4,   e,    xxix. — Tolls — 
Chstly  alleles  not  mentioned  in  tJie  schedule. 

The  Southampton  Dock  Company  are  by  their  Act  re- 
stricted from  making  any  ad  valorem  charge  vpon  things 
landed  at  titeir  port. 

Where  an  attempt  was  nuide  to  make  an  ad  valorem 
charge  upon  the  la  tiding  of  a  looking-glass  and  stereoscope, 
richly  set  withj&ieelStOn  the  ground  tltat  they  did  not  come 
within  the  description  of  any  of  the  articles  mentioned  in 
the  schedule,  tlie  Court  held  that  such  charge  was  not 
maintainable,  and  that  the  dock  company  are  only  justified 
in  charging  for  articles  not  mentioned  in  the  schedule  such 
rate  as  would  be  equal  to  the  rate  qffixed  to  an  article  of  the 
same  nature,  package,  value,  and  quality  in  the  schedule. 

This  was  an  action  to  recover  £17  for  tolls,  dock  dues, 
and  wharfage,  payable  upon  the  landing  at  Southampton 
of  two  small  packages  containing  a  looking  glass  and 
stereoscope,  richly  jewelled,  the  property  of  the  late 
Sultan,  and  which  had  been  sent  over  to  England  to  be 
exhibited  at  the  exhibition,  and  finally  sold.  The  value 
of  the  two  was  £7,200. 

The  action  was  tried  before  Willes,  J.,  at  the  London 
sittings  after  last  Michaelmas  Term,  and  a  verdict  taken 
for  the  plaintiffs,  leave  being  reserved  for  defendant  to 
move  to  enter  the  verdict,  should  the  Court  be  of  opinion 
that  under  the  Southampton  Dock  Act  the  plaintiffs  had 
no  authority  to  charge  such  a  sum.  A  rule  nisi  having 
been  obtained, 

I/fish,  Q.C.,  (T.  Jones  with  him,)  showed  cause  against 
the  rule,  and  argued  that  as  there  was  no  description  in 
the  schedule  of  toUs  and  dues  authorised  to  be  taken 
under  the  Southampton  Dock  Act  (G  WilL  4,  a  zxix.), 
which  would  apply  to  these  package  the  company  were 
not  therefore  restricted  from  making  a  reasonable  charge 
for  them;  that  these  articles  were  of  great  value,  and  a 
heavy  responsibilty  had  been  incurred  whilst  they  were 
passing  through  the  docks;  and  that  £17  was  a  reason- 
able charge  for  landing,  opening,  and  warehousing  them. 

M,  Smith,  Q.C.,  {H.  James  with  him,)  in  support  of  the 
rule,  contended  that  as  these  articles  were  not  specified 
in  the  schedules  to  the  Act,  they  came  within  the  provi- 
sions of  the  149th  section,  which  directs  that  things  not 
particularised  in  the  schedules  are  to  be  charged  at  **  such 
i%te,  rent,  or  sum  as  shall  be  equal  to  the  rate,  rent^  or 


sum  rated  or  affixed  on  goods,  &c.,  of  a  similar  nature, 
package,  value,  and  quality  in  md  by  the  said  schedules." 
The  real  object  of  the  Act  was  to  restrict  the  company 
from  making  ad  valorem  charges.  This  was  an  ad  valorem 
charge,  and  could  not  therefore  be  sustained. 

Eble,  CJ, — ^The  charge  here  sought  to  be  recovered 
was  made  upon  the  value  of  the  articles,  and  there  is  no 
doubt  that  tiie  service  performed  by  the  plaintdfb  ought 
to  have  been  compensated  in  some  degree  with  reference 
to  that  value,  as  there  was  great  risk  and  responsibility 
incurred.    These  articles  were  of  great  value;  and  taking 
this  into  consideration,  the  company  have  charged  a 
reasonable  sum.    The  question  was  whether  under  the 
statute  the  dock  company  had  a  right  to  charge  a  sum 
exceeding  the  several  sums  set  forth  in  the  schedules.     If 
these  things  had  been  articles  named  in  the  schedules  no 
doubt  they  could  not  have  done  so,  but  the  one  being  an 
ornamental  looking-glass,  and  the  other  a  stereoscope,  both 
richly  set  with  precious  stones,  the  like  of  which  was 
never  before  seen,  they  are  not  enumerated  in  the  sche- 
dules.   Then  we  must  turn  to  the  149th  section  to  find 
what  the  company  aie  entitled  to  charge.     That  section 
says  that  for  eveiy  article  of  goods,  wares,  or  merchandise 
not  particularised  and  set  forth  in  the  schedules  the  com- 
pany may  charge  such  rate,  rent,  or  sum  as  shall  be  equal 
to  the  rate,  rent,  or  sum  rated  or  affixed  on  goods,  wares, 
and  merchandise  of  a  similar  nature,  package,  value,  and 
qualify  in  and  by  the  said  schedules.    We  are  compelled, 
therefore,  to  turn  again  to  the  schedules  to  see  what  rates 
are  authorised  for  articles  similar  in  nature,  package, 
value,  and  quality.    What,  in  fact,  is  similar  to  a  looking- 
glass  set  with  precious  stones.    It  is  difficult  to  say  under 
what  description  of  goods  it  ought  to  be  placed:   it  may 
be  called  furniture,  but  then  there  is  nothing  in  the 
schedules  which  authorises  an  ad  valorem  charge.    I  did 
all  I  could  to  find  something  which  would  enable  €he 
company  to  make  such  charge,  but  there  is  not  a  sign  of 
any  such  intention  on  the  part  of  the  Legislature.     In 
this  case  the  old  port  dues  only  were  chargeable,  and  the 
object  of  the  statute  is  to  enable  any  one  to  land  their 
goods,  of  whatever  description  they  may  be,  at  a  small  rate. 
The  rule,  therefore,  must  be  made  absolute  to  enter  judg^ 
ment  for  the  defendants. 

Willes  and  Keating,  JJ.,  concurred. 

Bule  absolute. 

Attorneys  for  the  plaintiffs.  Smith,  AUisten,  ^  Smith. 
Attorney  for  the  defendant,  Westall, 


aP.  April  21. 

Cooper  r.  The  Board  of  Works  for  the  Wakds- 

woeth  District. 

Metropolis  Local  Management  Act,  18  ^  19  J^ict,  c.  120, 
s,  76 — Demolition  of  house — Notice, 

Section  76  qft/ie  Metropolitan  Local  Matiagement  Act 
(18  4'  19  Vict.  c.  120),  requires  a  person,  before  beginning 
to  build  a  house,  to  give  the  vestry  or  district  board,  within 
wltose  jurisdiction  lie  proposes  to  build,  seven  days*  notice 
of  his  intention  to  do  so,  and  in  default  of  such  notice  the 
vestry  or  board  may  cause  such  Jiouse  to  be  demolished. 

Held,  that  the  board  must  give  the  person  to  whom  the 
house  belongs  notice  of  tlieir  intention  to  demolish  it,  and 
afford  him  an  opportunity  of  being  heard  before  demo- 
lishing it. 

This  case  was  tried  before  Willes^  J.,  at  the  sittingB  at 
Westminster,  after  Michaelmas  Term,  1862.  The  decla- 
tion  was  in  trespass,  for  demc^Lishing  a  house  of  the  plain- 
tiff's in  course  of  erection.  The  defendants  pleaded  a 
justification  under  the  18  &  19  Vict  c.  120,  s.  76. 

The  plaintiff's  father  was  owner  of  some  land  in 
Atkin's-road,  Clapham-road,  which  is  withia  the  juriadio^ 
tion  of  the  Wandsworth  B<Mird  of  Works,  anl  he  gave  the 
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plaintiff  leaye  to  build  a  house  on  a  portion  of  hit  land. 
Section  76  of  the  Metropolitan  Local  Management  JLot 
(18  &  19  Viot.  0.  120)  requires  seven  days'  notice  in 
writing  to  be  given  to  the  vestry  or  board,  within  the 
jurisdiction  of  which  a  person  prc^poses  to  build,  of  his  in- 
tention BO  to  do,  b^ore  he  begins  to  lay  or  dig  out  the 
foundation  of  any  new  house  or  building,  or  to  rebuild 
any  house  or  building,  within  such  jurisdiction;  and  the 
vestry  or  board  are  to  make  their  order  in  relation  to  the 
matters  notified  to  them,  and  inform  the  person  who  has 
given  them  notioe  thereof,  within  seven  days  after  re- 
ceipt of  the  notice;  and,  in  default  of  notice  being  given 
th^Di,  or  if  the  house,  building,  or,  ko.,  be  begun,  erected, 
or,  Soo^  in  any  respect  contrary  to  any  order  of  the  vestiy 
or  bosrd,  made  and  notii&ed  as  aforesaid,  or  the  provisions 
of  the  Act,  l^e  vestry  or  board  may  cause  the  house  to  be 
demolished  or  altered.  According  to  the  plaintiff's  ac- 
count, he  sent  the  defendants  a  written  notice  on  July  5, 
1862,  of  his  intention  to  build  a  house  on  his  father *b 
land.  This  the  defendants  denied  ever  receiving,  but  it 
was  immaterial  whether  they  did  receive  it  or  not,  for  the 
plaintiff  commenced  to  build  on  the  11th  of  July,  which 
was  onlj  six  di^ys,  according  to  his  own  account^  after  he 
had  sent  the  notice  to  the  defendants.  The  surveyor  to 
the  board  went  twice  and  looked  at  the  building,  which 
the  board  admitted  was  not  built  in  any  way  contrary 
to  the  requirements  of  the  board,  but  th^  took  no 
notice  of  the  matter  till  July  80th,  when  they  passed 
a  resolution  that,  as  no  notice  had  been  given 
them,  the  house  should  be  demolished,  which  was  ao- 
coidinglj  done  on  the  night  of  the  3 let  of  July,  no  informa- 
tion having  been  given  to  the  plaintiff  of  their  resolution 
to  demolish  it.  The  jury  found  a  verdict  for  the  plaintiff, 
damages  £400,  leave  being  reserved  to  the  defendants  to 
move  to  set  this  verdict  aside,  and  instead  thereof  to  enter 
a  verdict  for  them,  or  a  non-suit,  if  the  Court  should  be  of 
opinion  that  the  defendants  were  justified,  under  s.  76, 
in  doing  what  they  had  done. 

B&mU,  Q.O^  in  Hilaty  Term,  obtained  a  rule  nisi  pur- 
suant to  the  leave  reserved. 

Against  this  rule  Denman  and  Prentice  now  showed 
eause.  They  cited  Dr.  Bentlnfs  case,  1  Str.  557 ;  Harper  v. 
Chrr,  7  T.  R.  270;  Painter  y.  The  Liverpool  Qas  Company, 
$  A  &  E.  433;  Capel  v.  Child,  2  C.  &  J.  558;  P.  v.  Benn, 
6  T.  B.  198;  Hammond  T.  Bendy  she,  13  Q.  B.  869;  Tinkler 
V.  The  Board  of  Works  for  the  Wandsworth  District,  27 
Ll  J.  Ch.  342;  Th^  Poplar  District  Board  of  Works  v. 
Kni^kt,  28  L.  J.  M.  0.  87;  Clothier  v.  Webster,  81  L.  J. 
C.  P.  816. 

BoviUj  ^,(7.,  and  B,  C,  Robinson,  in  support  of  the  rule, 
dted  Paley  on  Convictions,  G9,  and  Bonakor  v.  Boans, 
16  Q.  B.  162,  and  the  judgment  of  Parke,  B.,  in  that  case. 

Eble,  0.  J. — ^The  rule  will  be  discharged.  This  was  an 
adion  of  trespass,  brought  by  the  plaintiff  against  the 
Board  of  Works  for  the  Wandsworth  District,  for  de- 
moliflhing  a  house  of  the  plaintiff's  in  the  course  of  erec- 
tion. The  defendants  justify  what  they  did  under  sect.  76 
of  the  Metropolitan  Local  Management  Act,  which  requires 
seven  days'  notice  of  the  intention  to  build  to  be  given  to 
the  board  before  the  commencement  of  the  building,  and 
in  default  of  notice  being  given  empowers  the  board  to 
demolish  the  building.  The  district  board  say  that  no 
notice  was  given  hj  the  plaintiff  that  he  intended  to 
bniH  this  house,  and  in  consequence  they  proceeded  to  de- 
moliBh  it.  The  plaintiff  says  that  the  powers  granted  l^ 
the  statute  are  subject  to  the  qualification  that  no  person 
is  to  be  deprived  of  his  property  without  having  an 
opportunity  afforded  him  of  being  heard.  The  defen- 
^mts  say  that,  no  notice  having  been  given  to  us,  we 
had  a  right  to  demolish  the  house,  without  informing 
the  plaintiff  of  our  intention  to  do  so,  and  without  show-  ' 
ing  any  reasons  for  doing  so.  I  am  of  opinion  that  that 
power  must  be  taken  to  be  subject  to  some  qualifications.  I 


It  would  i^yply  to  whole  houses  as  well  as  those  in  the 
course  of  erection,  and  at  whatever  time  of  day  or  night 
taken  down,  it  is  a  power  which  might  be  carried  to  any 
unlimited  extent.  We  think  that  the  board  should  have 
given  notice  to  the  plaintiff,  and  so  have  afforded  him  an 
opportunity  of  being  heard.  The  board  may  not  have  re- 
ceived the  notice,  though  one  was  actually  sent;  and  there 
msy  be  many  circumstances  of  a  similar  nature,  which,  if 
explained,  would  stop  the  board  causing  the  house  to  be 
pulled  down.  The  board  could  derive  no  harm  from  giving 
a  person  notice  and  hearing  him;  but^  if  they  be  not  re- 
quired to  do  so,  persons  may  be  very  seriously  injured, 
when,  had  they  received  notice,  they  would  have  averted 
the  injury.  The  Legislature  intended,  no  doubt^  to  give 
wide  powers  to  the  board,  but  not  so  extensive  aa  tiiey 
contend  for.  The  limit  we  put  upon  them  is,  that  they 
shall  hear  a  person  before  they  inflict  on  him  the  serious 
loss  of  having  his  house  demoUshed.  It  has  been  decided 
in  several  cases  that  a  power  such  as  this  must  be  taken 
subject  to  qualifications.  The  rule  of  law,  that  no  person 
is  to  be  punished  in  any  judicial  proceeding  unless  he  has 
had  an  opportunity  of  being  heard,  has  often  been  applied 
to  proceedings  not  more  judicial  than  this  one,  sudh  as 
Dr,  Bentley*s  ease,  and  the  cases  cited  by  Parke,  B.,  at 
p.  96,  in  the  Hamm^ersmith  Bent  Charge  Case,  4  Ex.  87. 
The  board,  to  do  anything  legally,  must  hold  a  meeting, 
and  pass  a  resolution,  and  then  make  an  order;  and  the 
appeal  dauae  (s.  211)  enacts  that  any  person  may,  within 
seven  days  after  receipt  of  notice  of  the  order,  appeal 
from  the  district  board  to  the  Metropolitan  Board  of 
Works.  This  provision  for  appeal  tends  to  show  that  the 
appellant  and  respondent  are  to  be  heard  as  parties.  I 
think,  therefore,  that  the  board  were  not  justified  in  what 
they  did. 

WiLLES,  J. — I  am  of  the  same  opinion.    I  think  that 
where  a  power  to  affect  injuriously  a  person's  property  is 
given  by  a  statute,  the  party  seeking  to  enforce  it  is 
bound  to  afford  the  person  whose  property  it  is  an  oppor- 
tunity of  being  heard  before  he  exercises  the  power. 
There  is  an  aniJogy  between  this  board  and  other  tribu- 
nals: the  powers  conferred  on  it  by  the  statute  are  first 
relating  to  sewers  and  next  to  nuisances.  Its  powers  as  to 
sewage  are  analogous  to  those  of  the  Commissioners  of 
Sewers.    In  all  matters  relating  to  sewage  and  nuisances 
judgment  must  be  exercised  in  rem.    Section  76  puts  the 
jurisdiction  of  the  vestry  and  board  quite  on  the  same  foot* 
ing.  The  form  of  the  section  is  peculiar;  notice  is  to  be  given 
before  beginning  to  lay  or  dig  out  the  foundation  of  any  new 
building.    The  object  of  the  notice  is  that  l^e  board  shall 
make  their  order  directing  the  person  how  to  proceed; 
then,  if  no  notice  have  been  given,  the  section  provides 
that  the  vestry  or  board  may  demolish  the  house.    It  is  a 
matter  to  be  considered  by  the  board,  before  they  make 
an  order  to  demolish  a  house,  whether  notice  have  been 
given  them  or  not.    They  ought  to  hear  the  person  if  he 
wish  it,  for  he  may  be  able  to  show  that  he  has  sent  them 
notice,  though  they  have  not  received  it,  or  he  may  per- 
suade them  to  deal  leniently  with  him;  the  builder  may 
have  disregarded  the  wishes  of  the  owner  of  the  land,  for 
whom  he  is  building,  and  begin  before  the  seven  days  had 
elapsed.    The  present  case  must  be  taken  as  an  excep- 
tional one.    Here  the  board  assumed  to  exercise  a  judicial 
power,  and  they  say  that  the  decision  at  their  meeting, 
being  a  decision  in  rem,  is  final;  but  sect.  211  gives  an 
appeal  from  them  to  the  Metropolitan  Board  of  Works. 
Nothing  can  be  clearer  than  that  the  matter  should  be 
heard  so  as  to  prevent  an  appeal  being  necessary:  if  the 
party  be  aggrieved,  he  has  then  a  further  time  to  appeal 
in.    The  board  may  not  only  demolish  the  work  done, 
but  may  also  charg^e  the  expense  of  demolishing  it  upon 
the  person  who  rendered  it  necessary;  and  the  amount 
can  be  recovered  from  him  by  sect.  225;  but  the  justices 
could  not  stir  unless  they  had  the  person,  who  was  to  be 
taxed,  before  them.    On  the  true  construction  of  this  sta- 
tute I  am  of  opinioh  tdds  rule  should  be  discharged. 
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Whistles  v.  Fobster. 


CoMHON  Law. 


Byles,  J. — ^I  am  of  the  8ame  opinion.  This  is  a  case 
in  which  the  district  board  took  upon  themselves  to  pull 
down  a  house  without  giving  the  person  whose  house  it 
was  notice  that  they  had  made  an  order  that  it  was  to  be 
pulled  down,  and  without  affording  him  an  opportunity 
of  being  heard  in  case  he  should  have  anything  to  urge 
which  might  modify  the  wrath  of  the  board.  They  were 
wrong,  whether  they  acted  judicially  or  ministerially. 
I  think  they  acted  judicially.  There  are  a  series  of  cases, 
running  down  to  the  present  time,  which  show  that 
where  a  person  aot^  judicially,  though  there  be  no  explicit 
words  in  the  statute  under  which  he  acts,  and  directing 
that  the  party  shall  have  an  opportunity  of  being  heard 
before  the  powers  given  by  the  Act  are  put  in  force  against 
him,  yet  he  is  to  be  given  the  option  of  being  heard  if  he 
wish  it.  If  the  board  acted  ministerially,  perhaps  they  would 
not  be  bound  to  give  notice  that  they  would  hear  him, 
but  they  certainly  would  be  bound  to  give  him  notice  of 
their  resolution  to  demolish  his  house.  Section  2 1 1  of  the 
Act  givea  a  person  aggrieved  by  an  order  of  the  board 
seven  days  to  appeal  in  after  notice  has  been  sent  him  of 
the  order.  In  this  case  the  board  sent  the  plaintiff 
neither  notice  of  their  order  nor  notice  that  they  would 
hear  him:  so,  if  they  acted  judicially,  they  acted  in  a 
mode  contrary  to  the  whole  current  of  authorities;  if 
ministerially,  they  were  bound  to  give  him  notice  before 
demolishing  his  house. 

Keating,  J. — ^I  am  of  the  same  opinion.  It  is  impos- 
sible to  read  sect.  76  of  the  statute  without  seeing  that 
the  board  of  works  are  to  consider  before  they  pub  the 
powers  given  them  by  it  into  operation.  This  section  says 
they  may  either  demolish  or  alter  the  building,  as  the 
case  may  require:  they  are  therefore  to  deliberate  about 
the  requisites  of  each  particular  case,  and  they  ought  to 
form  their  own  judgment  after  hearing  the  person  whose 
property  they  are  going  to  interfere  with. 

Hvl^  discharged. 

Attorney  for  the  plaintiff,  Edmunds. 

Attorneys  for  the  defendants,  Ilamber  ^'  Harrison, 


C.  P.  Whistles  r.  Forsteb.  April  24. 

Post-dated  clieque  payable  to  order  —  Stamp — Notice  of 
fraud — Subsequent  indorsement. 

Where  a  post-dated  clieque^  payable  to  G.  *s  order,  and 
stamped  tvith  a  penny  stamp^  passed  to  W.  for  value,  but 
without  indorsement,  and  before  tlie  indorsement,  which 
was  subsequently  obtained,  W.  had  fiotice  that  G.  had 
fraudulently  misapplied  the  clieque,  it  was  held,  that  the 
instrument  was  a  bill  of  exchange,  and  as  such  was 
properly  stamped  under  the  provisions  of  statutes  55  Geo. 
3,  c.  184,  and  16  ^-  17  Vict.  c.  59,  and  that  the 
indorsement  of  the  bill,  suhseqnewtly  to  the  notice  of 
fraud,  would  not  date  back  to  tJie  time  of  delirery,  so  as  to 
entitle  the  holder  to  recover  against  tJie  acceptor. 

This  was  an  action  upon  a  cheque,  which  was  in  the 
following  form: — 

"  [One  penny  stamp.]  London,  Oct  4,  18G2. 

The  City  Bank. 
Pay  A.  S.  Griffiths'  &  Co.,  order  or  bearer  ninety-seven 
pounds  lOs. 

£97  10s.  G.  Forster." 

And  indorsed  by  A.  S.  Griffith. 

The  defendant  pleaded  that  it  had  been  obtained  by 
fraud,  of  which  plaintiff  had  had  notice  before  he  became 
the  indorsee. 

The  facts  were  these: — On  the  drd  of  October  last,  the 
defendant  drew  and  gave  the  cheque  in  question  to  one 
A.  S..  Griffith  for  a  particular  purpose.  Griffith,  however, 
on  the  same  day  handed  it  over  to  the  plaintiff  in  payment 
of  an  old  debt,  but  omitted  to  indorse  it  On  the  follow- 
ing day  the  plaintiff^  not  being  able  to  find  Griffith,  went 


to  the  defendant  and  requested  him  to  g^ve  in  exchange 
a  cheque  payable  to  bearer.  The  defendant  declined  to 
do  so,  mentioning  that  Griffith  had  made  a  fraudulent 
use  of  the  cheque  in  handing  it  over  to  plaintiff.  Subse- 
quently plaintiff  obtained  Griffith's  signature,  and  then 
brought  this  action.  Bramwell,  B.,  before  whom  the  case 
was  tried  at  the  London  sittings  last  Michaelmas  Term, 
refused  to  admit  the  cheque  in  evidence,  and  a  verdict 
was  entered  for  the  defendant,  leave  being  reserved  to 
move  to  set  it  aside  ai^d  enter  a  verdict  for  the  plaintiff, 
on  the  ground  that  the  cheque  sued  upon  was  a  valid 
instrument,  and  sufficiently  stamped,  and  that  the  plain- 
tiff had  received  such  an  interest  in  it  as  to  entitle  him 
to  sue  upon  it  before  he  received  notice  from  the  defen- 
dant of  the  fraud  practised  by  Griffith.  A  rule  wm  hav- 
ing been  obtained, 

Karslahe,  Q.C.  (with  him  Maenamara,)  showed  cause 
against  it;  and  contended,  first,  that  the  cheque  was  not 
valid  inasmuch  as  it  was  post-dated,  and  that  it  was  insuffi- 
ciently stamped.  He  referred  to  55  Geo.  8,  c.  184, 
s.  13;  16  k  17  Vict.  o.  59;  21  &  22  Vict.  c.  20;  Byles  on 
Bills,  8th  ed.  p.  16;  Lunsford  v.  Curlems,  1  F.  &  F.  702; 
Key  V.  Mathias,S  F.kF.  279;  Oliver  y.  Mortimer,  2 
F.  k  F.  127.  And  secondly,  that  the  indorsement  having 
been  obtained  after  defendant  had  given  notice  of  the 
fraud,  oould  not  give  the  plaintiff  the  right  to  sue  upon 
the  cheque:  Edge  v.  Bomford,  81  L.  J.  Ch.  806. 

Henry  James,  in  support  of  the  rule,  argued  that  the 
instrument  in  question  was  a  bill  of  exchange,  and  as 
such  properly  stamped,  and  that  the  indorsement,  being 
only  a  formality,  dated  back  to  the  time  of  delivery,  and 
made  the  plaintiff's  title  in  the  bill  complete,  notwith- 
standing the  intervening  notice  from  the  defendant  He 
quoted  "Chitty  on  BiUs,"  9th  ed.,  204;  WatUns  Y.Maule, 
2  J.  &W.  237;  IMlliams  v.  Jarrett,  5  B.  &  Ad.  32; 
Anonymous  Case,  1  Camp. 492;  Smith  v.  Pickering,  Peak's. 
N.  P.  C.  50;  Lempriere  v.  Pasley,  2  T.  R.  485;  Bassett  v. 
Nosmorthy,  2  Tudor  L.  C.  E.  8;  Marsh  v.  Lee,  1  White  k 
Tudor,  494;  Castrique  v.  Buttiyieg,  10  Moore  P.  C.  C.  94; 
MVliams  v.  Smith,  26  L.  J.  Ex.  371. 

Eble,  CJ. — ^This  was  an  action  by  the  holder  against 
the  acceptor  of  a  bill  of  exchange.  It  is  a  bill  of  exchange 
for  the  purpose  of  the  Stamp  Act,  although  in  the  argu- 
ment of  the  case  it  has  been  called  a  cheque.  The  pleas 
were  to  the  effect  that  the  defendant  had  been  defrauded 
of  this  instrument,  and  that  it  had  passed  to  the  plaintiff 
with  notice  of  that  fraud.  The  facts  show  that  one 
Griffith  had  obtained  this  bill  from  the  defendant  by  fraud, 
and  that  it  was  handed  over  by  Griffith  to  the  plaintiff 
for  value.  The  intention,  no  doubt,  was  that  the  plaintiff 
should  take  it  as  indorsee,  but  the  indorsement  was 
omitted;  and  whilst  it  was  thus  in  the  hands  of  plaintiff 
without  being  indorsed  it  was  as  if  it  had  been  an  ordinary 
chattel  that  had  passed  by  an  equitable,  and  not  by  a 
legal,  assignment  All  the  rights,  therefore,  that  the 
plaintiff  had  at  that  time  at  law  were  those  that  Griffith 
had  and  no  more.  Then  Griffith,  having  defrauded  the 
defendant  of  the  bill,  could  have  no  right  to  it  as  against 
the  defendant  The  law  relating  to  negotiable  instru- 
ments is  that  the  fact  of  delivery  gives  to  the  person  who 
takes  the  instrument  a  title  whidi  is  good  as  against  all 
the  world,  notwithstanding  there  may  be  some  defect  in 
the  title  of  him  from  whom  the  bill  is  taken,  provided  it 
be  taken  by  indorsement  for  value,  and  without  notice  of 
the  fraud  which  constitutes  the  defect  in  title.  Now  the  title 
which  the  plaintiff  gained  on  the  delivery  of  this  instrument 
was  not  like  that  which  he  would  have  obtained  on  the 
delivery  of  a  negotiable  instrument  not  requiring  indorse- 
ment— it  was  as  yet  incomplete,  but  capable  of  being  per- 
fected by  indorsement.  Before  he  had  obtained  the  indorse- 
ment he  was  not  within  the  rule  of  law  I  have  mentioned; 
>  and  when  he  did  obtain  it  he  had  notice  that  he  could 
not  by  it  gain  any  title  to  the  bill  on  account  of  the  fraud 
practised  on  the  drawer.     Whatever  the  plaintifTs  title 
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letter  or  article  following,  that  is  to  say — "  To  the  editor 
of  the  Lanect.  Sir, — It  is  reported  in  Hanley  that  Dr. 
Clay  "  (meaning  the  plaintiff),  **of  Manchester,  has  lately 
been  meeting  a  professed  homoeopathist  in  consultation 
in  this  town.  Will  you  allow  me  to  ask  Dr.  Clay" 
(meaning  the  plaintiff),  "  through  the  medium  of  your 
journal,  if  he  can  give  any  satisfactory  answer  to  this 
report.  I  am  led  to  belieye,  on  what  I  consider  the  most 
undeniable  authority,  that  Dr.  Clay  "  (meaning  the  plain- 
tiff) "  has  done  so,  knowing  the  person  to  be  a  homoeopa- 
thist. If  this  report  is  incorrect  it  cannot  be  refuted  too 
soon;  if  it  is  correct  I  think  Dr.  Clay*s  "  (meaning  the 
plaintiff)  *'  colleagues  cannot  too  soon  be  made  acquainted 
with  it,  as  I  believe  there  is  a  medico-ethical  society  in 
Manchester  to  which  they  no  doubt  would  like  to  refer 
the  case. — I  am,  sir,  your  obedient  servant,  Inquirer." 
And  the  plaintiff  further  says  that  the  defendant,  well 
knowing  the  premises,  falsely  and  maliciously  printed  and 
published  of  the  plaintiff,  as  such  physician  and  medical 
practitioner  as  aforesaid,  and  of  the  plaintiff  in  relation 
to  such  his  profession  as  aforesaid,  and  to  his  conduct 
therein  and  in  relation  to  the  said  letter  or  article,  and  to 
the  plaintiff  being  supposed  voluntarily  and  knowingly  to 
have  met  homoeopaths  or  homoeopathists  in  medical  con- 
sultation, and  to  have  held  medical  consultation  with 
them,  the  words  following  in  the  form  of  a  letter,  printed 
and  published  in  the  said  publication  and  periodical, 
called  the  Lancet y  that  is  to  say — "  To  the  editor  of  the 
Lancet.  Sir, — The  note  of  'Inquirer'  in  last  week's 
Lancet  respecting  Dr.  Clay  "  (meaning  the  plaintiff)  "  and 
his  consultations  with  homoeopaths  touches  on  a  matter 
which  wants  explanation.  Dr.  Clay  "  (meaning  the  plain- 
tiff) "does  meet  homoeopaths,  and  I  believe  regularly. 
Three  instances  of  deliberate  consultation  have  occurred 
within  my  own  knowledge." 

Plea,  as  to  so  much  and  such  part  of  the  plaintiff's 
claims  and  causes  of  action  as  are  founded  and  maintained 
upon  the  matter  contained  in  the  allegation  in  the  decla- 
ration, that  according  to  the  opinion  and  professional 
etiquette  of  and  prevailing  amongst  the  general  body  and 
great  majority  of  physicians  and  other  legally  qualified 
medical  practitioners,  it  was  and  is  considered  to  be  and 
would  be  disgraceful  for  any  of  them  to  meet  in  medical 
consultation  or  to  hold  medical  consultations  with  any 
medical  practitioner  professing  and  known  to  be  a 
homoeopath  or  homoeopathist,  the  defendant  says,  accord- 
ing to  the  opinion  and  professional  etiquette  of  and  pre- 
vailing amongst  the  general  body  and  great  majority  of 
physicians  and  other  legally  qualified  practitioners,  it  was 
not  nor  is  considered  to  be,  and  it  would  not  be,  disgrace- 
ful for  any  of  them  to  meet  in  medical  consultation,  or  to 
hold  medical  consultation,  with  any  medical  practitioner 
professing  and  known  to  be  a  homoeopath  or  homoeopa- 
thist. 

Demurrer  and  joinder  in  demurrer. 

Keane  and  Philbrick,  in  support  of  the  demurrer  to  the 
plea. — [Pollock,  C.B. — ^You  are  for  the  plaintiff,  who 
demurs  to  the  plea.  We  shall  call  on  you  to  support 
the  declaration.]  The  declaration  is  good.  It  shows 
a  good  cause  of  action.  The  plaintiff  is  held  up 
to  contempt  and  ridicule,  and  so  will  be  injured  by 
t  le  defendant's  letter.  [Pollock,  C.B. — ^Would  it  be 
a  libel  to  write  of  a  fashionable  lady  that  she  was  in 
the  habit  of  using  an  omnibus,  or  to  say  of  a  man 
of  high  rank  and  station  that  he  was  in  the  habit  of 
burning  tallow  candles?]  This  is  quite  a  different  case. 
The  language  used  in  this  letter  is  spoken  of  the  plain- 
tiff in  relation  to  his  trade  or  profession.  My  friend  in 
his  plea  says  that  to  have  said  so  is  not  disgracefuL 
[Pollock,  C.B. — It  is  one  thing  to  accuse  a  person  of  a 
sin  or  serious  offence,  and  another  to  say  that  a  person 
has  done  something  bad  in  taste  or  manner.]  It  may  be 
that  for  the  plaintiff  to  do  what  the  letter  alleged  him  to 
have  done  was  no  disgrace,  and  yet  it  is  possible  that  tht 


slaying  he  did  do  so  would  hold  him  up  to  ridicule  and 
contempt,  and  be  injurious  to  his  business  as  a  doctor. 
[Pollock,  C.B. — I  do  not  see  that  the  fact  that  on  allo- 
path met  a  homoeopath  in  consultation  would  in  any  way 
hold  him  up  to  ridicule:  quite  the  oontrazy.]  We  sub- 
mit the  declaration  is  good,  and  the  plea  no  answer  to  the 
declaration,  and  therefore  bod.  They  cited  Bignell  ▼. 
Buzzard,  3  H.  &  N.  217;  Comyn's  Dig.  Libel,  A.  3. 

T.  Jams,  in  support  of  the  plea. — ^I  shall  theu  ask  your 
lordships  for  judgment  for  the  defendant,  as  the  de(dara- 
tion  is  bad. 

Pollock,  C.B.  — ^The  declaration  is  bod,  and  our  judg- 
ment must  therefore  be  for  the  defendant. 

Judgment  for  the  defendant. 

Attorneys  for  the  plaintiff,  H,  ^  W,  Hammond. 

Attorneys  for  defendant,  Fox  <|*  Co, 


Mbj2. 

Stockdale  r.  The  Lancabhibc  and  Yobkshire 
Railway  Company. 

RaUway  company — LiabUUy — Negliyence — Passenger. 

file  plaintiff  became  apa$ienger  by  the  defendants*  rail- 
way from  H.  to  M.  Wl^en  she  arrived  at  the  station  at  H, 
there  was  a  great  crowd,  and  she  got  into  the  guard's  ran 
with  several  other  persons,  and  with  the  guard's  pertnissum, 
w/uf  also  showed  her  where  to  sit.  When  the  train  arrived 
at  M.  it  stopped,  but  the  van  was  not  opposite  the  plat- 
form. The  plaintiff  be^an  to  get  out  of  the  van,  but  be- 
fore she  could  do  so  tlie  train  moved  on,  and  t?te  plaintiff 
fell,  and  was  injured. 

Held,  in  an  action  by  tite  plaintiff  to  recover  damages 
from  the  defendants  for  the  injuries,  that  tJiere  was  evi- 
dence of  negligence  on  the  part  of  the  defendants. 

Declaration — For  that  the  plaintiff  became  and  was 
received  by  the  defendants  as  a  passenger  to  be  carried  a 
certain  journey  by  railway  in  a  carriage  part  of  a  train 
under  the  core  and  government  of  the  defendants,  and  at 
the  end  of  the  plaintiff's  said  journey  the  said  train  was 
stopped  in  order  to  let  passengers  alight,  and  the  plain- 
tiff, at  the  time  of  the  injury  hereinafter  mentioned,  was 
in  the  act  of  alighting;  that  the  defendants  conducted 
themselves  carelessly  in  and  about  stopping  the  said 
train  for  the  purpose  aforesaid,  and  caused  the  train  to 
move  on  again  too  soon  and  before  the  plaintiff  had  com- 
pletely alighted,  whereby  the  plaintiff  fell  and  was  injared 
and  damaged. 

Plea,  not  guilty,  and  issue  thereon. 

At  the  trial  before  Martin,  B.,  at  Liverpool,  it  was 
proved  that  the  plaintiff  arrived  at  the  Hightown  station 
at  ten  o'clock  in  the  evening  of  the  30th  of  August,  1862, 
and  that  there  was  a  large  crowd  of  volunteers  and  other 
persons  at  the  station  waiting  to  go  by  the  train;  that 
there  was  not  sufficient  accommodation  in  the  carriages  for 
all  the  passengers,  and  that  consequently  the  plaintiff  and 
some  other  persons  were  shown  by  the  guard  into  his  van, 
and  directed  by  him  where  to  sit  The  plaintiff  did 
not  obtain  a  ticket  at  storting  because  of  the  crowd, 
but  she  told  the  guard  that  she  wished  to  go  to  the  Marsh 
Lane  station,  and  the  train  acoordingly  stopped  at  that 
station,  and  tiie  guard  got  out  of  the  van.  The  van  was 
not  opposite  the  platform.  The  plaintiff  then  attempted 
to  get  out,  but  before  she  was  able  to  do,  and  whilst  she 
was  doing,  so,  the  train  moved  on,  and  the  plaintiff  was 
thrown  down  and  hurt.  On  alighting  the  plaintiff 
paid  her  fare.  The  judge  left  it  to  the  jury  to  say  whether 
there  was  evidence  of  negligence  on  the  part  of  the  com- 
pany. The  jury  found  a  verdict  for  the  plaintiff,  with 
£28  damages.  The  judge  gave  leave  to  the  defendants 
to  move  to  set  aside  the  verdict  and  enter  a  nonsuit  if 
the  Court  should  think  there  was  no  evidence  of  negli- 
.  gence. 
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Chancbbt. 


B.O. 


Randall  v.  Lopes. 


May  6. 


M18  10s. 


IfUerest,  misdirect hn  in  respect  of  claim  for — Particulars 

of  demutid — New  trial. 

A  writ  cf  summons  in  an  action  was  indorsed  wUh  a 
claim  for  goods  sold  between  certain  dates,  and  statiftg  that 
full  particulars  tlureof  had  already  been  delivered.  The 
deelarati&n  contained  a  count  for  interest.  At  the  trial 
it  appeared  that  a  twelvemonth  be/ore  action  tlie  plaintiff 
had  delirersd  to  the  defendant  a  bill  for  the  goods  which, 
by  its  heading,  gave  notice  to  him  that  five  per  cent,  per 
annum  would  be  clmrged  after  twelve  months*  running  ac- 
count, and  containing  an  item  for  nine  months*  interest; 
but  except  the  indorsement  on  the  wiut  as  above  no  other 
particulars  of  demand  had  been  delivered  in  the  action. 
The  judge,  at  the  trial,  directed  the  jury  that  they  must 
not  take  into  their  consideration  the  claim  for  interest. 

Semble,  that  the  direction  was  right. 

H.  T.  Cole  showed  cause  against  a  rule  niH  for  a  new 
trial  of  this  action  upon  the  ground  that  the  judge  had 
misdirected  the  jury  by  withdrawing  from  their  oonsl- 
deratioa  a  claim  made  by  the  plaintiff  at  the  trial  for 
interest  The  writ  in  the  action,  which  was  issued  on 
the  10th  of  December,  1862,  was  indorsed  with  a  claim 
of  £18  19s.  for  debt,  and  £2  for  costs,  and  with  the 
following  indorsement: — 

'*  The  following  are  the  particulars  of  plaintifTs  claim: — 

"1857,  '\      To  goods  sold   and  delivered,' 
July  8,    I  work    done,    and  materials  pro- 
to        >  Tided  to  and  for  the  defendant  by 
1858,     I  plaintiff  in  the  way  of  his  trade 
Jan.  18.  J  of  a  man  mercer,  kc,  between 
these  datesj/ii//  particulars  where- 
qf  have  already  been  delivered. 
**  To  above  on  account  stated." 

The  declaration  contained  counts  for  goods  bargained 
and  sold,  for  goods  sold  and  delivered,  work  done  and 
material  provided,  for  money  paid,  and  for  interest  upon 
and  for  the  forbearance  at  interest  by  the  plaintiff  to  the  de- 
fendant at  tlie  defendants  request  of  money  due  and 
owing  from  the  defendant  to  the  plaintiff,  and  for  money 
due  on  accounts  stated — claiming  £18  19s. 

Pleas. — 1.  Except  as  to  the  £14,  never  indebted.  2. 
Except  as  to  said  sum  of  £14,  payment  before  action. 
8.  As  to  £14,  payment  into  court. 

Replication,  as  to  first  two  pleas,  taking  issue;  and 
as  to  third  plea,  accepting  the  sum  paid  into  court  in 
satisfaotion  of  the  cause  of  action  in  respect  of  which  it 
had  been  paid  in. 

The  cause  was  tried  under  a  writ  of  trial  before  the 
nndersheriff  of  Oxfordshire. 

It  appeared  that  the  plaintiff  was  a  tradesman  at  Ox- 
ford, and  the  defendant,  at  the  time  when  the  alleged 
causes  of  action  accrued,  was  an  undergraduate. 

In  December,  1861,  the  plaintiff  had  delivered  to  the 
defendant  the  following  account,  and  it  did  not  appear 
that  any  other  particulars  than  those  contained  in  it 
and  those  endorsed  upon  the  writ  as  above  had  been  de- 
livered. 

<'  a.  L.  Lopez,  Esq.,  Exeter  OoU. 

*'  To  Thomas  Randall, 
"  Shirtmaker,  Hatter,  and  Hosier,  22,  High-street,  Oxford. 
**  A  discount  of  ten  per  cent,  on  acooants  paid  within 

the  current  term;  or  five  per  cent,  within  six  months. 

'*  Terms  of  credit — Twelve  months'  running  account;  5  per 

per  cent,  per  annum  charged  after  that  time. 

"  1857,  July  8 — 4  pairs  pants  8s.  6d.,  making  6d.  £1  16s." 

Then  followed  other  items  amounting,  with  that  above, 
to  £18  5s.  6d.,  and  the  bill  concluded  thus: — 

«  Bill  deUvered  7th  March,  1861  , 18     5     6 

Nine  months*  interest,  March  to  December  .    0  13    6 

18  19    0" 


In  leaving  the  case  to  the  jury  the  judge  told  them 
that  they  would  not  be  justified  in  taking  into  their  con- 
sideration any  claim  for  interest.  They  considered  that 
£14,  paid  into  court,  was  sufficient  to  satisfy  the  xest  of 
the  claim,  and  found  their  verdict  for  the  defendant. 

(hU. — It  is  true  that  the  bill-heading  gave  notioe  to  the 
defendant  that  interest  would  be  charged ;  but  as  the  plain- 
tiff makes  no  claim  for  interest  in  his  particulars  of  de- 
mand he  was  not  entitled  to  recover  it  in  the  action.  The 
judge  could  only  leave  to  the  jury  the  matters  specified  in 
the  particulars  of  demand.  [Wiohtman,  J.— The  notioe 
on  the  bill-head  would  entitle  the  plaintiff  to  claim  the 
interest  due  from  the  delivery  of  the  bill,  and  no  more. 
Would  it  be  competent  to  a  jury  to  award  interest  where 
the  declaration  contains  no  count  claiming  it?]  All  the 
books  upon  pleading  give  a  count  for  interest,  and  there 
is  one  in  this  case.  [Wightmak,  J. — ^Tes;  but  was  that 
count  necessary?  If  interest  might  be  recovered  without  a 
count  for  it»  is  the  plaintiff  to  be  precluded  from  re- 
covering it,  because  it  is  not  included  in  his  particulars?] 
8  &  4  WilL  4,  0.  42,88.  28,29. 

Dowdcswell,  cantrh,  was  stopped. 

WiGHTMAN,  J. — ^I  think  that  this  was  acpiestion  which 
ought  to  have  been  left  to  the  jury.  I  am  sony  for  it; 
but  the  rule  must  be  made  absolute. 

May  7. — At  the  sitting  of  the  Court  this  morning.  Cole 
drew  his  Lordship's  attention  to  Chapman  v.  Beeke,  3 
D.  &  L.  351,  and  asked  for  leave  to  appeal,  and  it  was 
arranged  that  the  case  should  be  brought  before  hia  Lord- 
ship again. 

On  the  following  day,  Dowdetwell  and  Cole  being  in 
•ourt, 

WiGHTMAN,  J.,  recommended  the  form^  to  advise  his 
client  to  consent  to  a  stct  processus,  and  said  that  he 
would  allow  the  appeal  unless  such  consent  was  given; 
but  the  case  was  one  where  lejeu  ne  vaut  pas  la  chandelle. 

Rule  absolute. 

Attorney  for  the  plaintiff,  Mallam. 
Attorney  for  the  defendant,  Scarth. 


C\^WMtXSl* 


I.C. 


April  25,  28,  May  2. 

Clabke  t.  Mackintosh. 
Mackintosh  v.  Clabke. 


Vendor  and  purclMser — Mi^epresentation — Caveat 

emptor. 

In  this  case,  which  was  originally  heard  before  Viee- 
Chanoellor  Stuart,  and  ia  repcKrted  ante  198,  a  petition 
of  re-hearing  was  presented  by  the  defendants  to  the 
first  suit,  who  were  also  the  plaintiffs  in  the  second. 

The  case  was  argued  before  the  Lords  Justices,  but  as 
their  Lordships  differed  in  opinion,  it  was  at  their  request 
heard  by  the  Lord  Chancellor. 

Malins,  Q.C.,  Greene,  Q.C^  and  Fischer,  appeared  for 
the  plaiutifl^. 

Bacon,  Q.C.,  and  Jonts  Bateman,  for  the  defendants. 

Before  the  arguments  were  concluded  a  oompromise 
was  agreed  to  between  the  parties. 

Solicitor  for  Clarke,  B.  T.  Jarvis, 

SoUdtors  for  the  defendants,  TuJke  ^  VaXpy* 
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Be  Fibe  Ankihilatob  Ck). 


Ghakcert. 


that  this  was  not  the  right  oonstruction;  because  if  so, 
there  was  no  reason  for  the  addition  of  the  words  **  and 
hereinafter  inchided  nnder  the  term  unregistered  com- 
panj."  The  two  paragraphs  taken  together  meant  a 
company  ''not  registered  under  this  or  any  of  the 
previous  Acts."  The  words  "  unregistered  company  " 
meant  primarily  a  company  not  registered  at  all,  and 
express  words  must  be  shown  in  order  to  induce  the 
Court  to  put  a  restricted  meaning  on  them.  The 
205th  section,  which  repealed  the  previous  Acts,  pro- 
vided that  such  repeal  should  not  invalidate  any  act 
done  under  them.  Now,  registration  was  one  of  such 
acts.  If  the  recent  Act  intended  to  provide  that  prior 
registration  under  the  previous  Acts  should  amount  to 
nothing,  it  ought  to  have  been  so  expressed.  This  was 
his  Honour's  view,  looking  at  the  199th  and  205th  sections. 
But  when  part  6  of  the  Act  was  considered,  it  was  clear 
iiiBkt  the  Act  must  apply  to  a  company  registered  under 
the  previous  Acts  [his  Honour  read  the  176th  section]. 
The  whole  Act  was  to  refer  to  companies  previously  regis- 
tered as  if  the  registration  had  been  effected  under  this 
Act.  To  hold  that  "  unregistered  "  meant  "  unregistered 
under  this  Act "  would  therefore  be  to  repeal  this  and  the 
177th  sections.  His  Honour  was  of  opinion  that  there 
was  nothing  in  the  Act  of  1862  to  repeal  the  effect  of 
registration  under  the  previous  Acts,  and  that  it  was  not 
necessary  to  go  through  the  form  of  registering  under 
that  Act  in  order  to  enable  the  shareholders  to  wind  up 
the  company  voluntarily.  That  model  of  proceeding  had 
not  proved  very  beneficial,  but  that  was  not  the  question 
here.  The  body  of  shareholdeiB  had  a  right  to  adopt  that 
ooorse  if  they  thought  fit.  No  order  would  therefore  be 
made  under  this  petition;  but  as  it  was  a  ftSi  question  to 
be  raised,  his  Honour  would  not  direct  the  costs  to  be  paid 
by  the  petitioner. 

SoKoitors  for  the  petitioner,  CHbhs  4*  Tucker,  , 

Solicitor  for  the  company,  0,  S.  Philbrick, 


Its. 


April  18;  May  2, 7. 
JU  FiBE  Ankihilatob  Cohpant. 

Winding-up — Joint  Stock  Companies  Acty  1856 — 19  4*  20 
Vict,  e.  47,  s,  106 — Petition  hy  contributory — Juritdic- 
tv>n — Jtesolution  to  wind  ftp  voluntarily^*  Companies 
Act,  1862,  s,  207^TUlc  of  petition. 

The  Court  of  Chancery  ?uit  jurisdiction  to  make  an  order 
to  wind  up  a  company  registered  under  the  Joint  Stock 
Companies  Act,  1856,  at  the  instance  of  a  contributory^ 
nattcithstanding  that  the  company  is  in  course  of  being 
wound  up  voluntarily, 

A  petition  for  such  an  order  need  not  be  entitled  in  the 
Companies  Act,  1862. 

This  was  a  company  registered  under  the  Joint  Stock 
Oompanies  Act  of  1856.  It  was  only  composed  of  ten 
■haieholders,  three  of  whom  constituted  a  quorum.  In 
18{{8  a  resolution  was  passed  that  the  company  should  be 
wound  up  voluntarily,  and  an  official  liquidator  was  ap- 
pointed. The  present  petition,  which  was  entitled  in  the 
Acts  of  1856, 1857,  and  1858,  was  presented  praying  the 
usual  winding-up  order,  upon  the  ground  that  the  official 
liquidator  had  neglected  his  duty,  and  that  owing  to  the 
unsatisfactory  mode  in  which  the  accounts  hail  been 
kept,  and  the  affairs  managed  under  the  voluntary  wind- 
ing-up, it  was  not  desirable  that  it  should  be  continued. 
It  appeared  that  no  meetings  of  the  shareholders  had 
been  called  annually,  as  required  by  the  statute  (19  &  20 
Vict  c.  47,  s.  102),  or  accounts  submitted  to  the  share- 
holders. Calls  had  been  from  time  to  time  made  by  the 
liquidator,  but  the  afFairs  still  remained  unsettled.  The 
petition  came  on  for  hearing  on  the  18th  of  April,  when. 
In  order  to  avoid,  if  possible,  the  expense  of  a  winding-up 
order,  it  was  arranged  that  the  petition  should  stand  over 
for  a  fortnight,  that  the  liquidator  might  produce  his  ac- 


counts to  the  petitioners'  solicitors.  An  affidavit  was  now 
produced  by  the  solicitor,  setting  forth  what  had  been 
done,  and  certain  papers  which  the  liquidator  supplied  as 
his  aocoTints.  From  these  it  appeared  that  sums  exceed- 
ing £6,000  were  alleged  to  have  been  expended  for 
charges,  expenses,  and  disbursements,  but  no  detail  what- 
ever was  given,  the  whole  appearing  in  gross  sums;  nor 
did  it  appear  what  debts  had  been  paid,  nor  the  state  of 
the  assets  of  the  company. 

Baggallay,  Q.C,  and  Moxburgh  appeared  In  support  of 
the  petition. 

Wickens  appeared  for  the  official  liquidator,  and  con- 
tended— 1st,  that  according  to  the  true  oonstructicm  of 
the  105th  section  of  the  19  &  20  Vict.  c.  47,  thig  Court 
had  no  jurisdiction  at  the  instance  of  a  oontributoxy  to 
wind  up  a  company  where  proceedings  for  winding  it  up 
voluntarily  were  going  on.  The  only  peoons  who^  und^ 
that  section,  could  petition  for  a  compulsory  windin^^p 
order  were  creditors.  The  section  is  as  follows: — **  The 
voluntary  winding-up  of  a  company  shall  not  prejudice 
the  right  of  any  creditor  of  such  company  to  institute 
proceedings  for  the  purpose  ol  having  the  same  wound  up 
by  the  Court."  2ndly,  the  liquidator  had  accounted  to 
the  best  of  his  ability:  he  was  not  bound  under  the  102nd 
section  of  the  Act  in  question  to  call  meetings  of  the 
members:  the  members  were  so  few  in  number  that  it 
was  difficult  to  get  them  to  assemble,  and  the  liquidator 
kept  them  informed  of  what  was  going  on.  The  company 
was  more  like  a  private  partnership  than  a  joint  stock  com- 
pany; its  affairs  were  nearly  wound  up,  and  no  good 
woiUd  result  from  a  oompulsory  winding-up  order  being 
made. 

The  Masteb  of  the  Rolls,  without  calling  for  a 
reply,  said  that  the  petitioners  were  clearly  entitled  to  a 
winding-up  order.  The  Act  of  Parliament  was  certainly 
vague,  but  if  the  argument  on  the  part  of  the  liquidator 
was  correct  he  could  go  on  from  year  to  year  making 
calls,  and  spending  each  year  a  little  more  than  the  calls, 
without  any  liability  to  render  a  detailed  account  of  his 
receipts  and  payments.  It  was  clear  that  he  must  be 
liable  to  account  to  somebody;  and  his  Honour  was  of 
opinion  that  the  Act  of  Parliament  was  never  meant  to 
put  an  end  to  the  right  of  the  partners  to  call  for 
due  administration  of  the  assetiL  What  wopld  have 
been  the  duty  and  practice  of  the  Court  of  Chanceiy 
if  it  had  not  been  for  the  passing  of  the  Winding-up  Acts. 
It  was  dear  that  any  one  of  the  partners  might  have 
called  on  the  liquidator  for  an  aooount,  detailed  and 
vouched,  of  his  receipts  and  payments.  There  was 
nothing  in  the  Winding-up  Acts  to  take  away  this  juris- 
diction. They  only  meant  to  aid  the  Court  of  Chancery 
in  its  jurisdiction,  by  making  it  unnecessary  to  go  through 
the  preliminary  proceedings  to  obtain  a  decree,  which  in- 
volved questions  of  abatements,  numbers  of  parties,  &c. 
Therefore  the  Acts  of  Parliament  gave  the  partners 
statutory  relief.  The  usual  winding-up  order  would  be 
made,  and  under  it  the  liquidator  would  be  required  to  ao- 
oount for  his  receipts  and  payments. 

May  7, — Roxburgh  mentioned  this  matter  again  in  conse- 
quence of  an  objection  which  had  been  made  by  the 
registrar  in  drawing  up  the  order.  It  was  suggested  that 
the  petition  ought  to  have  been  entitled,  and  the  order 
made,  in  the  Companies  Act»  1862.  The  207th  section  of 
that  Act,  however,  provided  that  where  previously  to  its 
oommenoement  an  order  had  been  made  for  winding-up 
a  company  under  the  repealed  Acts,  or  a  resolution  had 
been  passed  for  winding-up  a  company  voluntarily,  such 
company  should  be  wound  up  in  the  same  manner  as  if 
the  Act  of  1862  had  not  been  passed,  and  that  for  the 
purposes  of  such  winding-up  such  rei>eaJed  Acts  should  be 
deemed  to  remain  in  full  force:  Re  West  Sihocr  Bank 
Mining  Company,  11  W.  B.  ante  p.  894. 

The  Masteb  of  the  Bolls  after  referring  io  the  case 
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cited,  etad  he  thought  that  the  petition  was  properly 
entitled  in  the  pierioaa  Acts  only. 

Solicitors  for  the  petitioners,  Clurk  ^*  Morice, 


X.  B.  Re  Pabkb's  Tbust.  May  2. 

Tnutee  Act,  1850 — Lunacy   R^dation  Act — 16  ^17 
ViH.  e.  70,  $,  137 — Appointment  of  new  tni^ees — JfirU- 
diction — Lunatic  tenant  for  life — Existing  porter  of 
appointment — Service  on  committee. 

The  Court  declined  to  make  an  order  under  tJte  Trustee 
Act,  1850,  appointing  a  iww  trustee,  in  a  case  where  there 
woe  -an  existing  power  of  appointment  vested  in  a  lunatic 
tenant  for  life,  in  the  absence  of  the  committee  of  tlie 
lunatic,  and  directed  the  petition  to  stand  over,  with 
Uberfg  to  serve  the  committee  with  the  petition. 

This  was  a  petition  for  the  appointment  of  new  trustees. 
It  appeared  that  the  trust  instrument  contained  a  power 
to  appoint  new  trustees,  which  was  exerciseable  by  the 
tenant  for  life  during  her  life.  This  person  had  been 
found  lunatic,  but  a  committee  had  not  as  yet  been  ap- 
pointed. The  present  petition  was  presented  by  some  of 
tiie  perB(ms  beneficially  interested  in  the  property  in  re- 
'tnaAnder  after  the  death  of  the  tenant  for  ISie.  The  ground 
of  ^le  application  was  that  the  trust  property  was  now 
▼eated  in  a  single  trustee,  who  was  also  one  of  the  cestuis 
pie  trust. 

The  Lunacy  Regulation  Act  (16  &  17  Vict.  c.  70,  s. 
157)  proTides  that  **  where  a  power  is  vested  in  a  lunatic 
in  the  character  of  trustee  or  guardian,  or  the  consent  of 
a  hmatio  to  the  exercise  of  a  power  is  necessaiy  in  the 
like  diaraoter,  or  as  a  check  ujKrn  the  undue  exercise  of 
the  power,  and  it  appears  to  the  Lord  Chancellor,  intrusted 
as  tibereinbefbre  mentioned,  to  be  fit  and  expedient  that  the 
power  should  be  exercised  or  the  consent  given,  as  the 
eaee  may  be,  the  committee  of  the  estate,  in  the  name 
aad  on  behalf  of  the  lunatic,  under  an  order  of  the  Lord 
Chancriloc,  intrusted  as  thereinbefore  mentioned,  made 
vpon  the  application  of  any  person  interested  in  the  exer- 
etae  of  the  power,  may  exercise  the  power  or  give  the  con- 
weskt,  as  the  case  may  be,  in  such  manner  as  the  order 
riMUdizeot" 

BaggaUay,  Q.T.,  and  0,  Simpson,  appeared  in  support 
of  the  petition. 

Selmyn,  Q.C,  {S  Perceval  with  him,)  appeared  for  the 
rristing  trustee,  and  another  of  the  persons  beneficially 
interested  in  remainder,  and  took  an  objection  to  the  pre- 
sent application. — 1.  The  Court  could  not  appoint  a  new 
trustee  in  a  case  where  the  interest  of  the  tenant  for  life 
was  not  represented.  The  lady  who  had  the  life  interest 
had  been  found  a  lunatic,  but  no  committee  had  as  yet  been 
appointed.  2.  This  lady  had  also  the  i>ower  of  appointment 
of  new  tinistees  vested  in  her,  and  under  these  circum- 
stanees  the  Lord  Chancellor,  sitting  in  lunacy,  had  the 
power  given  to  him,  by  the  16  &  17  Vict.  c.  7,  s.  137,  to 
direct  the  committee  to  exercise  the  power.  In  Re 
Bowmer,  3  De  G.  &  J.  G58,  the  form  of  such  an  order 
given. 


BaggaUay,  Q,C.,  in  reply. — 1.  The  section  in  the 
LaancY  Act  referred  to  did  not  oust  the  general  jurisdic- 
tion oi  the  Court  to  appoint  a  new  trustee  where  expedient. 
Sodi  Jurisdktion  was  exerciseable  even  though  there  was 
a  power  of  appointment  in  existence  capable  of  being  exer- 
daed.  The  circumstance  that  there  was  a  sole  trustee 
who  himself  was  one  of  the  persons  beneficially  interested 
was  enough  to  induce  the  Court  to  make  the  appointment. 
9.  The  Court  was  in  the  constant  habit  of  making  orders 
in  the  absence  of  some  of  the  persons  beneficially  inte- 
nsted.  All  that  the  petitioners  asked  was  a  reference 
to  chambers  to  approve  the  appointment. 

The  llASTBB  OF  THB  RoLLs  said  that  he  considered 
that  he  had  the  juzisdiction  to  make  the  appointment, 


but  he  did  not    think  he   could  make  an  order  ap- 
pointing a  new  trustee  in  the  absence  of  the  committee 
of  the  lunatic.     The  petition  might  stand  over,  with 
liberty  to  serve  the  committee  as  soon  as  appointed. 


M.B. 


April  29. 


Re  Cambbon*s  Coalbbook  Company. 
Hukt'8  Casb. 


Company — Winding-up — IVaudnlent  transfer  of  shares — 

Lapse  of  time, 

A  winding-up  order  having  been  made  in  1851,  tlie 
official  manager,  in  1863,  implied  to  review  the  list  of  oon^ 
tributaries  by  inserting  tlie  name  of  H,,  a  former  share- 
holder,  who  had  transferred  his  shares  in  1848,  on  tlie 
ground  that  tlie  alleged  transfer  was  not  bon&  fide.  H, 
having  refused  to  be  examined  as  to  tlie  circumstances 
under  which  the  transfer  was  made,  insisting  tJiat  it  was 
too  late  to  go  into  the  transaction. 

Held,  that,  having  regard  to  the  lapse  of  time,  the  official 
manager  must  show  that  he  had  reasonable  grounds  for  ex- 
aminin^  into  the  transaction,  and  that  he  had  recently  ac- 
quired his  information,  but  that  if  this  were  shown  H. 
must  submit  to  be  emamined. 

This  case  came  before  the  Court  from  ohambers  upon 
an  application  by  the  official  manager  that  Ebeneser  Hunt, 
a  former  shareholder  in  the  company,  might  be  ordered  to 
attend  bef(»e  the  examiner  to  be  examined  as  to  the  cir- 
cumstanoes  under  which  he  had  transferred  his  shares  to 
his  brother,  Gideon  Hunt.  The  company  had  been  in 
course  of  winding-up  ever  since  November,  1851. 

In  1847  Ebeneser  Hunt  had  been  the  holder  of  a  con- 
siderable number  of  shares,  part  of  wldch  he  disposed  of 
in  November  of  that  year.  He  oontinued  to  hold  190 
shares  till  September,  1848,  when  he  transfexred  them  to 
Gideon  Hunt,  who  previou^  held  172  shares.  The  latter, 
in  December,  1849,  transferred  the  whole  of  the  iihares  to 
three  of  the  directors,  but  this  transfer  was  afterwards 
held  to  be  invalid  on  the  authority  of  Bentiett's  ease,  18 
Beav.  339,  5  Do  G.  M.  &  G.  284,  and  Gideon  Hunt  was 
consequently  placed  on  the  list  of  contributories  for  the 
362  shares.  A  summons  had  now  been  taken  out  by  the 
official  manager  to  revise  the  list  by  inserting  the  name 
of  Ebenezer  Hunt  as  a  contributory  for  the  190  shares 
transferred  by  him  to  his  brother,  on  the  alleged  ground 
that  circumstances  had  recently  been  discovered  tending 
to  show  that  that  transfer  was  a  simulated  one,  the 
reason  for  it  being  that  the  transferor  was  solvent  and 
the  transferee  not.  Ebenezer  Hunt  had  been  subpoenaed 
to  attend  before  the  examiner,  but  had  refused  to  be  exa- 
mined, on  the  ground  that  it  was  too  late  to  question  the 
transaction. 

The  Solicitor-General  and  Roxburgh,  for  the  official 
manager. — ^The  objection  which  had  been  taken  was 
founded  on  the  decision  in  Brotherhood's  ease,  10  W.  R. 
707,  852;  but  there  a  much  longer  period  had  elapsed 
before  the  transaction  was  sought  to  be  impeached,  and 
four  years  was  expressly  mentioned  as  a  period  within 
which  it  might  have  been  successfully  impeached;  where- 
as, in  the  present  case,  three  years  oiUy  had  elapsed  up  to 
the  winding-up  order,  when  Uie  rights  of  all  parties  were 
fixed,  and  time  ceased  to  run. 

Selwyn,  Q.  C,  and  Swanston,  for  Hunt. — In  Brotherhood^ 
case  a  lapse  of  twelve  years  was  held  to  be  a  bar  to  the 
application,  although  the  transaction  was  utterly  void«^ 
initio,  and  therefore  incapable  of  confirmation.  Here, 
nearly  fifteen  years  had  elapsed.  The  winding-up  order 
did  not  stop  the  running  of  time  in  favour  of  Hunt,  who 
was  not  a  part^,  or  quasi-^tatj,  to  the  proceedings.  It 
was  neoeesazy  that  there  should  be  some  limit  of  time,  and 
it  was  unreasonable  that  the  official  manager,  who  had 
been  engaged  ever  since  1851  in  finding  out  the  oontri- 
butories,  should  be  allowed  now  to  examine  into  this 
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transfer.  At  any  rate  he  onght  to  have  shown  a  prima 
facuj  case  by  affidayit,  and  that  the  facts  had  only  re- 
cently become  known  to  him.  They  referred  also  to 
Grades  case,  8  L.  T.  N.  S.  98.  [The  Master  op  the 
Bolls  referred  to  Jilair  y,  Bromley ,  2  Ph.  354.] 

The  Master  of  the  Bolls  said  that  he  thought  that  so 
long  after  the  winding-up  order  had  been  made  the  official 
manager  ought  not  to  examine  into  transfers  of  shares 
which  took  place  before  that  time,  unless  he  had  some 
reasonable  ground  for  thinking  that  he  oould  disturb  the 
transaction.  His  Honour  thought,  therefore,  that  before 
making  any  order  on  the  present  appHoation  he  ought  to 
require  the  official  manager  to  state  what  information  he 
had  received,  and  when  he  had  obtained  it.  If  that  were 
done,  and  appeared  sufficient,  he  thought  that  Mr.  Hunt 
oould  not  refuse  to  be  examined.  As  he  had  refused  to 
give  evidence  and  sought  to  prevent  the  case  from  being 
investigated,  his  Honour  must  at  present  assume,  against 
him,  that  the  case  was  one  of  the  worst  possible  descrip- 
tion, and  he  oould  not  say  that  it  was  not  possible  that 
circumstances  might  be  shown  which  would  invalidate  the 
transaction,  and  leave  Mr.  Hunt  a  contributory,  even  after 
this  lapse  of  time.  He  agreed  with  the  Solicitor-General 
that  it  had  not  been  the  practice  to  require  the  official 
manager  to  give  his  reasons  for  investigating  the  transac- 
tion; but  the  answer  to  that  was,  that  if  this  were  never 
required,  no  lai>8e  of  time  would  be  conclusive.  If  the 
winding-up  order  had  been  made  in  18G1  the  case  might 
have  been  gone  into  without  this;  but  after  a  lapse  of 
twelvt  years  the  case  was  taken  out  of  the  ordinary  rule. 
The  preliminary  application  of  the  official  manager  would 
be  in  the  nature  of  an  «ar  parte  application,  on  which  issue 
was  not  to  be  taken,  and  on  which  the  Court  would  give 
its  opinion  whether  the  matter  should  be  gone  into. 

The  SolieUor- General  stated  from  his  brief  the  infor- 
mation which  had  been  obtained,  and  which  had  g^iven 
rise  to  the  present  application;  and  it  was  also  stated  that 
the  facts  had  been  laid  before  the  chief  clerk. 

The  Master  of  the  Bolls  then  said  that  if  the  chief 
clerk  satisfied  him  that  there  was  a  sufficient  case  shown,  he 
should  order  Mr.  Hunt  to  attend  before  the  examiner,  and 
he  should  give  him  no  costs  of  this  application;  the  official 
manager  to  have  his  costs  out  of  the  estate. 


X.B. 


Re  Blakelet. 


Apnl  30. 

Taxation — BiU  of  eoitt — Solicitor — Lender*$  reasonable 

costs —  Commission, 

A.  agreed  to  lend  a  sum  of  money  to  B,  upon  security , 
and  the  solicitors  for  the  latter  undertook  tlmt  %f  the 
matter  went  off  they  would  pay  the  reasonable  costs  in- 
curred by  A,  in  the  matter.  Two  days  before  the  day  when 
the  money  was  to  have  been  paid  in  London,  the  lender, 
who  resided  in  the  country,  withdrew  the  amount  of  the 
proposed  loan  from  his  bankers  in  the  country,  and  sent  it 
to  London,  and  the  bankers  charged  him  a  quarter  per 
cent,  on  the  amount  in  consequence  of  the  withdrawal 
without  notice.  The  contract  of  loan  afterwards  went  off 
by  reason  of  a  difficulty  as  to  the  borrower's  sectirity. 

Held,  that  the  reasonable  costs  incurred  by  A.  in  the 
matter  did  not  include  the  banker^s  commission. 

This  was  a  motion  to  review  the  master's  taxation. 
The  only  question  was  whether  the  sum  of  £10,  charged 
in  the  solicitor's  bill  of  oosts,  was  a  proper  charge  under 
tile  following  circumstances: — It  appeared  that  Thorp, 
who  resided  at  Leeds,  agreed  to  lend  to  Lady  Sophia 
Guibelei  a  sum  of  £4,000,  to  secure  which  the  latter  was 
to  give  the  former  a  security  upon  her  separate  estate  in 
certain  property.  The  application  for  the  loan  was  made 
on  Friday,  the  20th  of  last  June,  and  the  money  was  to 
have  been  paid  over  on  Tuesday,  the  24th,  and  the 
borrower's  solicitorB  gave  an  undertaking  that  if  the 


matter  went  off  they  would  pay  to  the  lender  the  reason- 
able costs  incurred  by  him  in  the  matter.  On  Saturday, 
the  21st,  Thorp  withdrew  from  his  bank  at  Leeds  a  Bom 
of  £4,000,  which  he  had  on  deposit  there,  in  order  to 
meet  the  loan.  A  difficult  having  arisen  as  to  the 
title,  his  solicitors  wrote  to  him  on  the  Saturday,  ask- 
ing him  whether  he  would  waive  the  difficulty.  On  the 
Sunday  the  lender  wrote  a  letter  to  the  borrower,  stating 
that  he  declined  to  lend  the  money,  and  so  the  matter 
went  off.  Messrs.  Blakeley  k,  Beswick,  the  lender's  soli- 
citors, thereupon,  on  the  Monday,  at  the  request  of  the 
borrower's  solicitors,  sent  in  a  bill  of  costs,  which  con- 
tained, among  other  items,  a  charge  of  £10,  being  the 
banker's  commission  at  a  quarter  per  cent,  for  withdraw- 
ing the  money  of  the  proposed  lender  from  the  bank 
without  notice.  The  taxing  master  had  allowed  the 
item. 

Jessel  now  moved  on  behalf  of  the  intended  borrower 
that  the  taxation  might  be  reviewed,  and  the  item  in 
question  disallowed.  The  lender  had  chosen  to  withdraw 
his  money  from  the  bank  before  he  knew  whether  the 
borrower's  title  was  satisfactory,  and  this  oould  not  be 
charged  as  part  of  the  costs  reasonably  incurred  in  the 
matter. 

Phear  appeared  in  supi>ort  of  the  taxation,  and  oor« 
tended  that  as  the  contract  of  loan  had  to  be  completed 
on  the  Tuesday,  the  lender  had  taken  the  proper  steps  to 
have  the  money  ready  in  town  by  that  day,  and  that  the 
oosts  in  respect  of  the  bankers'  commission  had  been  in- 
curred before  the  agreement  went  off.  It  was  therefore  a 
proper  item  to  be  charged  against  the  borrower,  who  had 
failed  to  make  out  a  good  security.  But  if  the  item  could 
not  be  sustained  as  an  item  in  the  bill  of  costs,  Messrs. 
Blakeley  k  Beswick  had  clearly  understood  it  to  be  in- 
cluded in  the  undertaking,  and  if  the  matter  went  back 
to  the  master  to  review  Ms  taxation,  they  ought  to  have 
liberty  to  withdraw  the  item  from  the  biU. 

The  Master  of  the  Bolls  said  he  was  of  opinion 
that  the  item  ought  to  be  disallowed.  When  a  borrower 
of  money  could  not  make  out  a  good  security,  and  under- 
took to  pay  the  oosts  of  the  lender,  this  did  not  mean  the 
expenses  to  which  the  latter  had  been  put  in  getting  the 
money.  It  was  new  to  him  that  a  mortgagee  might, 
under  such  circumstances,  charge  the  proposed  mortgagor 
with  the  banker's  commission  in  selling  out  stock  and 
providing  himself  with  the  means  to  make  the  advance. 
When  the  lender  undertook  to  lend  the  money,  and  the 
borrower  undertook  to  pay  the  reasonable  costs,  this 
meant  the  legal  costs  whidi  the  solicitor  of  the  lender 
had  incurred.  The  item  in  question  ought  not,  therefore, 
to  have  been  inserted.  The  lender  had  withdrawn  his 
money  firom  his  bankers  before  he  could  know  whether 
the  title  was  accepted  or  not.  He  had  thus  thought  fit  to 
get  his  money  ready  before  the  time,  and  oould  not  in- 
clude the  banker's  charge  for  the  withdrawal  of  the  sum 
without  notice  as  -psxt  of  the  oosts  of  the  trans- 
action. His  Honour  was  also  of  opinion  that  tho 
solicitors  could  not  bo  allowed  to  withdraw  the  item  from 
the  bill  now.  Almost  every  item  which  was  objected  to 
in  a  bill  of  costs  was  put  in  under  the  bond  fide  belief 
that  it  was  properly  included;  and  a  solicitor  oould  not  be 
allowed  to  say  that  if  he  had  known  that  such  items  were 
not  proper  he  would  not  have  inserted  them,  and  ask  to 
withdraw  them;  because  the  answer  to  this  on  the  other 
side  would  probably  be,  that  if  they  had  not  been  inserted 
the  taxation  of  the  bill  of  costs  would  not  have  been  de- 
sired. All  that  his  Honour  would  do  would  be  to  dis- 
allow the  item,  and  the  matter  could  then  either  go  back 
to  the  taxing  master,  or  the  parties  might  make  some 
arrangement. 

Solicitors  for  the  parties,  ^Blakeley  ^  Beswiok,  and 
Chappell  ^'  Shoard, 
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be  subject  to  charges,  and  commanications  took  place;  and 
if  it  was  meant  to  found  anything  upon  that,  the  Ck>urt 
would  expect  more  than  a  general  allegation;  but  there 
was  not  sufficient  to  show  that  the  defendants  knew  that 
the  plaintifiEs  had  no  sufficient  title.  If  both  knew,  both 
were  equally  unfortunate;  but  the  plaintiflEs  at  least  knew 
the  facts,  although  not  lawyers;  and  the  price  having 
been  agreed  upon,  the  purchasers  had  a  right  to  withhold 
it  untU  a  good  title  was  made.  But  they  had,  in  fact, 
bought  the  right  to  possession  for  ,l5oO,  out  of  £900, 
had  taken  possession,  and  were  still  retaining  the  dif- 
ference. It  was  some  years  before  the  bill  was  filed; 
and  admitting  the  general  proposition,  if  the  defendants 
had  paid  what  they  were  not  obliged  to  pay,  that  general 
principle  did  not  apply.  In  a  short  time,  if  the  parties 
chose  to  be  reasonable,  they  might  get  out  of  the  diffi- 
culty.   As  to  the  motion,  it  must  be  refused  with  costs. 

Solicitors,  Clarke ,  Gray,  <5'  Woodcoch;  Majflei  ^  Son; 
Bowthf  Jlofcdcn,  <J*  Stacey. 


V.  0.  K.  lie  Nowell.  May  1 . 

Praetice — Stop-order — Order  nisi  ex  parte. 

Where  a  ereditor  of  a  party  interested  in  a  fund  in 
court  obtains  judyment,  and  an  order  absolute  at  law  to 
attach  the  fund,  this  Court  wilL,  under  the  1  ^*  2  Vict, 
c.  110,  and  3^4  ^'}ct,  c.  82,  niahe  an  order  nisL 

This  was  a  petition  for  a  stop-oider  on  a  fund  of 
X20,000  in  court,  consiBting  of  consols  and  cash  to  the 
extent  of  £5  Is.  6d.,  which  the  petitioner  had  recovered 
judgment  for  in  the  Common  Pleas  against  William 
Nowell,  who  waa  entitled  to  a  share  of  such  fund;  the 
petitioner  having  likewise  obtained  an  order  absolute  in 
the  Common  Pleas  attaching  the  fund.  It  appeared  that 
two  dear  days  had  not  elapsed  since  the  service  of  the 
petition,  but  that  the  £5  Is.  6d.  had  been  tendered. 

Downing  Bruce  appeared  in  support  of  the  petition. 

Eikdebslet,  V.C,  suggested  that  this  might  be  treated 
as  an  ex  parte  application,  under  1  &  2  Vict.  c.  110,  and 
3  &  4  Vict.  c.  82,  and  this  would  prevent  the  fund  in  court 
from  being  sold  until  the  order  should  be  made  absolute 
or  discharged:  Beton  on  Decrees,  3rd  ed.  954.  The  peti- 
tioner, however,  must  consider  whether  it  was  expedient 
for  him  to  incur  an  expense,  perhaps  five  times  as  much 
as  the  £5  Is.  6d.,  in  order  to  secure  it. 

Downing  Bruce  submitted  that  the  petiti<mer  would 
not  have  to  pay  those  costs. 

KnrDEBSLET,  y.C,  then  made  the  ozder  nisi. 


V.C.  K. 


Babkeb  v.  Piele. 


May  7. 

Practice — Substituted  service  on  attorney  under  a  power 
of  a  defendant  out  of  the  jurisdiction. 

Where  a  defendant  to  a  suit  out  of  jurisdietion  is  a 
party y  having  U  direct  interest  in  the  subject-matter,  al- 
though he  has  not  been  heard  offer  eight  years,  when  he 
gave  a  special  power  of  attorney  in  relation  to  the  matters 
in  question,  the  CouH  will  order  substituted  service  upon 
his  attorney,  alUming  time  according  to  the  distance  of  his 
last  hnomn  place  of  address. 

J.  If,  Terrell  moved  in  this  case  for  substituted  service 
of  a  copy  of  the  bill  and  interrogatories  on  the  attorney 
under  a  special  power  of  a  defendant  out  of  the  jurisdic- 
tion. The  bill  was  filed  for  the  administration  of  the  trusts 
of  a  voluntary  settlement,  Aldborough  Henniker  being 
mortgagee  of  a  life  interest  created  by  that  instrument. 
This  mortgage  he  transferred  to  his  son,  Frederick  Henni- 
ker, who  transferred  it  to  his  brother  Robert,  and  on  the 
7th  of  August,  1855,  executed  a  special  power  of  attorney 
to  Aldborough  Henniker  the  younger,  hia  brother,  to  act 


for  biT»  in  all  matters  connected  with  the  transfer  of  tlie 
security.  The  settlor  was  insolvent,  but  was  alleged  to 
have  power  to  appoint  notwithstanding;  and  the  transac- 
tion as  to  the  transfer  to  Frederick  Henniker  was  oalled 
in  question  as  not  being  bond  fide,  so  that  he  was  an  im- 
portant defendant,  inasmuch  as  he  would  set  up  the  sale 
to  him  as  valid.  It  appeared  by  the  affidavit  in  8upi>ort 
of  the  application  that  in  two  documents  Frederick 
Henniker  was  described  as  of  Basinghall-street  and  Mel- 
bourne; that  inquiries  had  been  unsuccessfully  made  as 
to  his  place  of  residence  at  the  former  address,  and  also  of 
Messrs.  Eaw  &  Gumey,  solicitors  for  Aldborough  Henni- 
ker the  elder,  the  father  of  the  defendant  Frederick;  that 
the  clerk  of  the  plaintiff's  solicitor  went  to  the  chambersy 
in  the  Temple,  of  Aldborough  Henniker  the  father,  wlio 
was  at  home,  but  sent  out  his  clerk,  referring  to  Messrs. 
Raw  &  Gumey,  who  on  being  applied  to,  after  some  delay, 
replied  that  they  had  oommunioated  with  their  client, 
and  he  informed  them  that  he  had  no  knowledge  of  tlie 
address  of  Frederick  Henjiiker.  Applications  wwe  made 
to  Mary  Piele  and  to  the  plaintiff,  the  trustee  of  the  deed, 
with  the  same  result.  Under  these  ciroumstanoes  it  was 
submitted  that  all  means  being  exhausted  of  procnrizi^ 
the  present  address  of  Frederick  Henniker,  there  was 
sufficient  ground  for  making  an  order  for  substitated 
service  on  his  attorney:  Hobhouse  v.  Courtney ^  12  Sim. 
140;  Murray  v.  npaH,  1  Phill.  521. 

Eikdebslet,  Y.G.,  said  that  he  thought,  under  the  olr- 
cumstancee,  he  might  make  the  order,  giving  the  usual 
time,  having  regard  to  the  distance,  inasmuch  as  of  oourse 
he  could  not  subject  Frederick  Henniker  to  have  the  bill 
taken  pro  confesso  against  him. 

Solicitors,  Hmvard^  Dolman,  ^  Southam;  Bam  4' 
Ourney, 

V.C.S.  NosoTTi  t^.  Jeppebson.  Mays. 

Administration — Priority — Precipitate  payment. 

An  executor  is  bound  to  allow  a  reasonable  time  for 
specialty  creditors  to  come  in  before  he  pays  a  simple  con- 
tract debt,  and  tlie  Court,  in  deciding  whether  or  not  tuch 
time  Juts  been  allowed,  will  have  regard  to  the  situation  in 
which  the  specialty  creditor  was  placed. 

This  was  a  motion  to  vary  the  chief  clerk's  certificate. 
The  ouly  question  was  whether  an  executor  had  wrong- 
fully paid  a  simple  contract  debt  while  a  specialty  re- 
mained unpaid. 

P.  W.  Geyt,  the  testator  in  the  cause,  died  in  India  in 
June,  1860,  his  wife  being  at  that  time  resident  in  Eng- 
land. For  six  months  before  that  date  she  had  not  re- 
ceived remittances  from  India,  and  had  consequently  be- 
came indebted  for  necessaries  supplied  to  her.  Shortly 
after  her  husband's  death  she  paid  several  of  the  debts  so 
incurred. 

On  the  25th  of  April,  1861,  the  executor  was  informed 
of  her  having  paid  those  debts,  and  thereupon  he  al- 
lowed the  payments,  and  entered  into  an  arrangement 
under  which  the  testator's  furniture  in  the  house  where 
Hhe  lived  was  valued,  and  she  was  permitted  to  repay 
herself  thereout.  After  this  arrangement  she  payed 
several  other  debts  of  a  kind  similar  to  the  former,  but  of 
an  inconsiderable  amount;  and  thus  the  whole  sum  at 
which  the  furniture  was  valued — viz.,  £412  17s. — was 
exhausted.  Subsequently  to  these  simple  contract  debts 
being  allowed  a  specialty  creditor,  resident  in  India,  and 
of  whom  the  executor  had  no  previous  notice,  put  in  his 
claim.  The  assets  proved  insufficient,  and  the  chief 
clerk  disallowed  payment  of  the  simple  contract  debts. 

Malins,  Q.C,  and  C.  T,  Simpson,  for  the  executor. — ^The 
payments  must  be  taken  as  made  in  April,  1861.  In 
order  to  justify  a  decree,  disallowing  the  payment  in 
question  the  executor  must  be  guilty  of  preoipitanpy 
amounting  to  evidenoe  of  fraud.    There  has  been  no  pre- 
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eipitaocj  here.  They  cited  HawUn$  y.  Day,  \  Amb.  160; 
3>nJM»  ▼.  Baldry,  6  Sim.  621;  brooking  v.  Jennings, 
1  Mod.  176;  Oxenham  v.  Clap^,  2  B.  &  Ad.  300;  Toller 
on  SxeoQtois,  202. 

£iCM,  ^.tZ,  and  r.  8twen»,  in  support  of  the  oertifi- 

&i(^ii^,  for  a  simple  contract  creditor. 

SruABT,  Y.G.,  alter  referring  to  *'  Toller  on  Ezeontors  " 
aid—Wheie  a  testator  dies  indebted,  his  specialty  creditors 
bAve  a  right  to  priori^,  and  most  be  idlowed  a  reason- 
aide  time  for  exercising  that  rig)ity  and  payment  ol  p, 
simide  ooatraot  debt  before  that  time  has  elapsed  is  a 
predpitste  payment.  On  the  other  hand,  if  the  specialty^ 
creditor  does  not  come  forward  within  a  reasonable  time, 
it  would  be  highly  nnjnst  that  the  simple  contract  debts 
fthoold  be  left  nnpaid.  The  Gonrt,  therefore,  when  deal- 
ing wi&  the  conduct  of  an  executor  who  has  paid  a  simple 
(xmtnct  debt  without  notice  of  a  specialty  debt,  must 
kok  at  the  mtuation  of  the  specialty  creditor;  and  apply- 
ing flul  principle  to  the  present  case  it  is  difficult  to 
imagine  payment  much  more  precipitate  than  that  now 
in  qaestion.  It  has  been  argued  that  the  payment  must 
be  taken  as  haying  been  made  in  April,  1861,  when  it 
was  allowed  by  the  executor,  but  that  cannot  be,  because 
tiie  ri^t  of  the  widow  to  repayment  arises  ^m  her 
light  to  stand  in  the  place  of  the  creditors  whom  she  has 
paid;  and  considering  the  situation  of  the  specialty 
oeditor,  who  was  in  India  at  the  time  those  debts  were 
paid,  and  bearing  in  mind  that  the  testator  died  in  India, 
it  cannot  be  sidd  that  he  had  been  allowed  reason- 
kbie  time  for  giving  notice  of  his  claim.  Various 
uthorities  have  been  cited  in  which  a  broad  general 
pdndple  is  stated,  which,  unless  it  were  subjected  to 
Bumy  qnsHflcationSy  might  enable  an  executor  to  defeat 
fpedalty  creditors.  It  has  been  argued  that  fraud  must 
bepiofed  against  the  executor,  and  not  mere  precipi- 
ttcy.  The  eiroumstances  of  the  present  case  exclude 
lU  notion  of  a  fraudulent  intention  on  the  part  of  the 
executor,  who  eyidently  acted  hand  fide,  and  with  the 
bert  intoitions;  but  there  may  be  fraud  in  the  sense  in 
vhiohthe  Oourt  sometimes  usee  it— viz.,  that  of  (without 
ttj  handaknt  intention)  depriying  a  person  ol  the 
opportonity  of  exercising  his  right. 

Mtitwh  rrfused,     Chtts  of  all  parties  to  be  cotti  in  the 

SolicttQEB  for  the  plaintiff,  C.  J.  Allen,  4*  Son. 

Solicitor  for  the  executor,  H.  Lloyd. 

SolidtoTB  for  the  specialty  creditor,  Bailey,  Shaw, 
^A,  ^  Bailey, 

Y.aW.  April  28,  20;  May  5. 

GUBITET  V.  QUBKEY. 

^tni^dim^IUegiHmacy — Fictitums    issues — 21   4*  22 

Vict.  c.  03. 

B.  eloped  from  her  husband  A,  in  December,  1850,  and 
^f^mud  abroad  mith  her  paranumr  until  September, 
i860.  A,  obtained  in  February,  1861,  a  decree  maifor 
tk  ^isolntion  of  his  marriage,  and  on  the  22nd  of  May, 
1^61,  the  marriage  was  absohUely  dissolved. 

On  ike  ith  of  May,  1861,  B.  was  delivered  of  a  child  E. 
^  Jamary,  1862,  A.,  who  was  a  man  of  la/rge  fortune,  ex- 
^f^fUd  a  settlement  of  £2,000  upon  trmtsfor  the  benefit  of 
flS  Mi  every  the  children  of  his  marriage  with  B.:  and  in 
•^  t$  determine  the  question  as  to  E.^s  legitimacy  a  bill 
^^JHed  by  the  infant  children  of  the  marriage  bom  pre- 
tww^  to  the  elopement,  by  A.  as  their  next  friend,  praying 
t^  the  trusts  of  the  settlement  might  be  carried  out,  atid 
«  iedaration  that,  as  the  only  children  of  the  marriage,  they 
»«■«  entitled  absolutely  to  the  benefit  of  the  provisions 
^^iy  the  settlement. 

Beld,  that  altheugh  the  Court  might  not  have  counts' 


nanced  such  a  suit  by  a  mere  stranger,  the  question  of  E^s 
legitimacy  was  fairly  raised  upon  the  bill,  and  that  the 
Court  had  full  jurisdiction  to  determine  who  were  entitled 
to  the  trust  fund,  notwithstanding  that  the  settlement  had 
been  made  for  the  express  purpose  qf  raising  the  question. 
Observations  upon  the  Legitimacy  Declaration  Act, 
21  &  22  \wt.  c.  03. 

The  object  of  this  suit  was  to  carry  out  the  trusts  of  a 
settlement  of  £2,000  made  by  Mr.  J.  H.  Gumey,  in  Janu- 
ary, 1862  (after  his  divorce),  for  the  benefit  of  the  children 
of  the  marriage,  and  to  obtain  a  declaration  that  the  two 
infant  plaintifiPs  (bom  before  Mrs.  Gumey's  elopement), 
as  the  only  children  of  the  marriage,  were  absolutely  en- 
titled to  the  property  comprised  in  the  settlement. 

The  case  made  by  the  bill  was  as  follows: — ^Mr. 
Gumey,  of  Gatton  Hall,  Norfolk,  was  married  in 
1846  to  his  cousin  Miss  Mary  Jary  Gumey.  Pr^ 
viously  to  1850,  when  cohabitation  ceased,  therle 
were  two  children  of  the  marriage,  the  infant  co- 
plaintifb.  On  the  18th  of  December,  1869,  Mrs.  Gumey 
eloped  from  her  husband's  house  in  Kensington  Palace- 
gardens  with  One  Taylor,  a  groom  in  Mr.  Gumey's  service. 
On  the  2drd  of  December  she  left  England,  accompanied 
by  Taylor,  for  France,  where  they  remained  until  the  18th 
of  September,  1860.  Mr.  Gumey  immediately  after  the 
elopement  commenced  proceedings  in  the  Divorce  Oourt, 
and  on  the  18th  of  February,  1861,  obtained  a  decree  nisi 
for  t^e  dissolution  of  his  marriage,  the  final  decree  dis- 
solving the  marriage  absolutely  being  dated  on  the  22nd 
of  May,  1861.  On  the  ith  of  May,  1861,  Mrs.  Gumey, 
who  had  continued  since  her  elopement  to  live  with  Tay- 
lor, was  confined  of  a  full  grown  male  child,  the  de- 
fendant in  the  present  suit.  Under  these  circumstances 
the  bill  was  filed  on  behalf  of  the  two  children  bom  be-  - 
fore  the  elopement,  by  their  father  as  next  friend,  against 
the  trustees  of  the  settlement  and  the  infant  bom  in  May, 
1861;  for  the  purpose  of  carrying  into  execution  the  set- 
tlement made  by  Mr.  Gumey  in  Januaiy,  1862,  for  the 
benefit  of  all  and  every  the  children  then  living  of  the 
marriage  of  the  said  J.  H.  Gumey  and  Mary  Jaiy 
Gumey. 

The  bill  averred  that  the  infant  plaintiffs  were  the 
only  children  of  the  marriage,  and  absolutely  entitled  as 
such  children  to  the  trust  funds,  but  that  the  defendants, 
the  trustees,  were  unable,  by  reason  of  the  birth  of  the  in- 
fant defendant,  to  pay  and  apply  the  income  of  the  trust 
funds  or  any  part  thereof  towards  the  maintenance  or 
education  of  the  plaintiffs,  or  to  cany  into  execution  the 
trusts  of  the  settlement,  except  under  the  direction  of  the 
Court. 

The  biU  also  averred  that  the  infant  defendant  was  not 
a  child  of  the  marriage,  but  was  the  illegitimate  child  of 
Mary  Jary  Gumey. 

It  prayed  that  the  trusts  of  the  settlement  of  Januaiy, 
•  1862,  might  be  carried  into  execution  under  the  order  and 
direction  of  the  Court;  a  declaration  that  the  plaintiffs  as 
the  only  children  of  the 'marriage  were  absolutely  en- 
titled as  tenants  in  common  to  the  whol^  of  the  trust 
funds  comprised  in  the  settlement;  and  the  application, 
for  the  maintenance  and  education  of  the  plaintiffo, 
of  the  interest  and  income  of  their  shares  in  the  trust 
funds. 

Evidence  had  been  taken  at  great  length  before  a  spe- 
cial examiner  (counsel  attending  and  cross-examining  the 
witnesses  on  behalf  of  the  infant  defendant),  for  the 
purpose  of  rebutting  the  ordinary  presumption  of  legiti- 
macy, and  of  showing  from  the  absence  of  all  aooess  after 
December,  1850,  that  Mr.  Gumey  could  not  have  been 
the  father  of  the  child  born  in  May,  1861. 

An  affidavit  had  been  filed  on  behalf  of  the  infant  de- 
fendant by  his  solicitors,  stating  that  the  value  of  the 
property  settled  by  the  will  of  Mary  Jary  Gum^s  father 
for  the  benefit  of  her  children  amounted  to  not  less  than 
ficom  £400,000  to  £500,000. 
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Th€  Solicitor- General,  Sir  Hvgh  Cairns,  Q.C.,  Asptand 
(of  the  common  law  bar),  and  Hutton,  for  the  plaintiffs, 
contended  that  the  evidence  conclusively  negatived  the  or- 
dinary presumption  of  legitimacy  arising  in  favour  of  chil- 
dren bom  during  wedlock.  Access  of  any  kind  for  the  whole 
period  after  Mrs.  Gumey's  elopement  was  shown  not  only 
to  have  been  improbable,  but  even  impossible.  And  in 
this  respect  the  proof  was  superabundant,  for,  according 
to  the  old  law  the  presumption  of  access  did  not  apply 
when  the  parties  had  been  divorced  a  mensd  et  thoro 
(Hubbaok  on  Evidence  of  Succession,  412),  and  so  pending 
proceedings  by  the  husband  in  the  Divorce  Court,  followed 
by  a  dissolution  of  the  marriage.  The  only  time  when 
there  could  possibly  have  been  a  meeting  was  in  Septem- 
ber, 1860,  when  she  left  her  paramour  and  returned  alone 
to  England;  but  the  evidence  proved  distinctly  that  Mr. 
Gumey  had  absolutely  refused  even  to  see  her.  The  cir- 
cumstances as  to  the  birth  of  the  child,  its  recognition  by 
Taylor,  the  period  of  gestation,  &c.,  the  active  prosecution 
of  the  divorce  and  the  absence  of  any  plea  of  condonation 
(which  would  naturally  have  been  the  case  had  there 
been  any  intercourse  between  Mr.  and  Mrs.  Gumey  after 
the  elopement),  were  all  conclusive  against  its  being  the 
offspring  of  Mr.  Gumey,  or  entitled  to  the  benefit  of  the 
settlement,  to  which  this  suit  sought  to  give  effect.  They 
cited  Morris  v.  Dames,  5  CL  &  Finn.  211,  &c.;  Th4!  Banbury 
Peerage  Case  (exploding  the  old  doctrine  otpresumptio  juris 
et  dejure,  in  favour  of  legitimacy  where  husband  and  wife 
were  intra  quatuor  maria  together,  and  there  was  a 
physical  possibility  of  the  husband  being  father  of  the 
child),  see  6  CL  &  Finn.  229  n.;  Goodright  v.  Sanl,  4  T. 
Rep.  356 ;  Plowes  v.  Bossey,  31  L.  J.  Ch.  681 ;  10  W.  R.  332. 

Sir  Fitzroy  Kelly,  Ballantinc,  Serjt.,  and  G.  N, 
Colt  {Holt,  Q.C.,  with  them),  for  the  infant  defendant, 
contended  that  the  settlement  upon  which  the  bill  was 
founded  was  a  mere  contrivance  for  the  purpose  of  ob- 
taining a  judicial  declaration  which  would  in  effect 
bastardize  the  infant  defendant.  There  was  no  precedent 
for  such  a  suit,  and  the  Court  ought  at  once  to  discoun- 
tenance any  attempt  to  obtain  its  decision  upon  a  merely 
fictitious  proceeding.  The  courts  of  common  law  had 
always  refused  to  lend  their  assistance  to  such  proceed- 
ings, and  had  treated  them  as  a  contempt  of  court:  Tie 
Elsam,  3  B.  &  C.  597;  Hoskins  v.  Lord  Berkeley,  4  T.  Rep. 
403.  Looking  at  the  amount  of  Mr.  Gumey's  fortune, 
and  the  trifling  amount  of  the  sum  settled,  there  could 
be  no  doubt — in  fact,  it  was  not  disputed — ^that  the  settle- 
ment was  a  mere  device  for  the  purpose  of  raising  this 
question,  which  was  of  most  vital  interest  to  this 
child.  If  this  suit  were  to  succeed  a  most  dan- 
gerous precedent  would  be  established,  and  it  would  go 
forth  to  the  world  that  any  stranger,  however  malignaut 
his  motive,  however  overwhelming  the  misery  thereby 
occasioned,  would  have  nothing  to  do  but  to  create  a  trust 
deed,  invest  some  hundred  pounds  in  the  funds,  and  then 
be  able  to  raise  such  a  question.  Such  a  suit,  whatever 
might  have  been  the  conduct  of  the  mother,  ought  to  be 
at  once  discountenanced.  It  was  important  to  observe 
that  although  by  the  recent  Act  (21  &  22  Vict.  c.  93) 
jurisdiction  had  been  afforded  to  enable  persons  to  obtain  a 
declaration  of  legitimacy,  yet  no  corresponding  jurisdic- 
tion had  been  given  for  obtaining  a  declaration  of  ille- 
gitimacy. The  propositions  that  had  been  cited  as  to  the 
possibility  of  rebutting  by  evidence  the  ordinary  pre- 
sumption in  favour  of  legitimacy  could  not  be  disputed; 
but,  at  the  same  time,  if  there  had  been  any  possibility 
of  access,  the  case  against  legitimacy  must  be  overwhelm- 
ing and  irresistible.  There  must  be  that  which  amounted 
to  an  absolute  physical  impossibility  that  the  husband 
could  be  the  father  of  the  child.  No  doubt  the  evidence 
against  legitimacy  in  this  case  was  strong,  but  not,  it  was 
submitted,  conclusive.  Access  in  September  was  not 
only  poRsible,  but  easy;  and,  looking  at  the  facilities  for 
tr^vellin^  now  existing,  the  converse  of  the  old  doctrine, 


that  the  parties  must  be  intra  quatuor  maria  to  affor 
possibility  of  access,  was  considerably  modified,  Co 
the  Court  say  that  the  case  w^  free  from  doubt?  If  r 
then  this  child  ought  not  Jbo  be  bastardized.  In  cone 
sion  they  offered  on  behalf  of  the  guardians  of  the  inf  i 
defendant  to  bring  into  court  a  sum  equal  to  that  co 
prised  in  the  settlement,  and  that  the  trustees  shoiild 
at  liberty  to  apply  the  whole  of  the  settled  fund  for  1 
benefit  of  the  infant  plaintiffs,  dismissing  upon  th< 
terms  the  bill  as  against  the  infant  defendant:  Head 
Head  (Sir  H.  Nicholas  on  «  Adulterine  Bastardy."  20 
1  Sim.  &  Stu.  150;  Tum.  &  Russ.  138;  The  Oardi 
Peerage  Case,  by  Le  Marchant. 

The  Solicitor- General,  in  reply,  said  that  upon  t 
record  and  ui>on  the  evidence  the  suit  was  equally  ji 
and  beneficial  to  the  infant  plaintiffs.  A  settlement  h 
been  made,  the  money  had  been  invested,  aud  there  w 
not  a  single  fictitious  element  in  the  transaction  to  whi 
the  infant  plaintiffs,  by  their  father  as  next  friend,  song 
to  give  effect.  In  cases  as  to  the  custody  and  gnardia 
ship  of  infants  nothing  was  more  common  than  to  setl 
some  small  sum  for  the  purpose  of  giving  the  Court  jun 
diction  to  deal  with  these  questions:  Shelley  v.  Wn 
brooke,  Jac.  266;  Uope  v.  Hope,  4  De  G.  M.  &  G.  32 
Peg.  V.  Clarke,  Be  Alicia  Pace,  7  EIL  &  BL  18 
5  W.  R.  222.  Here  the  object  of  the  contrivance,  if  conti 
vance  it  was,  was  righteous,  honest,  and  just.  It  was  f 
the  benefit  of  these  chilcbren — and  for  the  benefit 
the  infant  defendant  himself — that  his  status  should  1 
now  determined,  rather  than  at  a  later  period,  when  a 
sociations  had  been  formed,  and  the  stain  of  illegitimac 
would  be  more  keenly  felt.  The  plaintiffs  were  tiierefo: 
entitled  to  have  the  question  now  determined  once  for  al 
and  as  the  attempt  to  show  that  the  defendant  wi 
legitimate  had  been  abandoned,  the  declaration  asked  b 
the  bill  must  follow  as  a  matter  of  course. 

Wood,  V.C,  said  that  he  had  been  from  the  fin 
struck  with  the  novelty  of  the  manner  in  which  the  quei 
tion  at  issue  in  this  cause  had  been  raised;  and  the  obje( 
tions  were  undoubtedly  entitled  to  great  weight  an 
consideration.  Looking  at  the  large  and  vital  nature  c 
the  interests  involved,  and  the  great  anxiety  that  mw 
naturally  exist  in  questions  like  the  present  to  obtain  th 
direction  of  the  Court,  it  was  singular  that  this  simpl 
course  had  never  before  been  adopted.  As  to  compara 
tive  justice  or  injustice,  comparative  advantage  or  disa^^ 
vantage,  it  was  very  difficult  to  discover  any  consideratio] 
upon  which  it  could  be  for  the  interest  of  this  child  tha 
this  question  as  to  his  legitimacy  or  illegitimacy  8hoa]( 
be  determined  after  he  had  attained  riper  years,  and  afte 
his  education  had  been  concluded  upon  an  uncertain  foot 
ing,  rather  than  now  in  his  infancy,  when  his  whoI< 
status  and  career  might  be  to  a  certain  extent  guided  bj 
that  determination.  Of  course  he  could  not  include  ii 
such  a  consideration  the  possible  interest  that  the  chile 
might  derive  from  the  truth  being  obscured  in  oonse 
quence  of  the  perishing  of  evidence  that  would  be  im 
portant  for  determining  the  question.  That  could  not  hi 
urged  as  a  legal  consideration  why  the  Court  should  nol 
at  once  come  to  a  conclusion.  In  every  possible  'point  oi 
view  it  was  for  the  interest  of  all  persons  to  have  the 
status  of  their  children  determined  at  the  earliest  possible 
period  of  their  existence.  The  cases  at  common  law 
cited  by  Sir  F.  Kelly  did  not  appear  to  raise  any  real 
difficulty.  The  Courts  had  said  that  they  would  not 
allow  the  forms  of  justice  to  be  trifled  with  by  having 
questions  submitted  to  them  in  a  fictitious  form  for 
decision;  the  Courts  of  this  countiy  not  being  constituted 
as  tribunals  to  advise,  but  as  tribunals  to  decide  and 
render  to  every  one  his  due;  and  therefore  every  Court 
set  its  face  against  fictitious  cases  of  the  character  des- 
cribed in  the  authorities.  This  Court,  he  feared,  had 
very  often  been  made  an  instrument  of  by  means  of  pro^ 
ceedings  which  were  in  reality  instituted  for  the  mere. 
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Powis  V,  Matthews. — ^Morgan  v.  Great  Eastern  Railway  Co. 


Chavcbbt. 


titled  as  tenants  in  common  to  the  whole  of  the  tmst 
funds  comprised  in  the  settlement,  with  liberty  to  apply 
at  chambers  with  reference  to  maintenance. 


V.  c.  w. 


Powis  v.  Matthews. 


March  21. 


Will— 0)Mtru€tion^ Children  **  then,  living:* 

Testator  directed  his  executors  to  invest  a  sum  of  money , 
ami  to  pat/  the  interest  to  his  daughter /or  life,  and  after 
her  decease  to  her  husband  if  he  should  survive  her,  during 
his  life  or  until  lie  should  become  bankrupt  or  insolvent, 
and  after  his  death  becoming  bankrupt  or  insolvent  to  lag 
out  such  interest  in  tlie  maintenance  or  education  of  any 
child  or  children  of  the  manage  who  should  be  "  then 
living  "  until  sueh  child  or  children  should  attain  twenty- 
Jive  years  of  age,  and  on  his,  her,  or  their  attaining  that 
age  then  to  pay  the  principal  to  **  such  children,*'  if  more 
than  one,  in  equal  simres,  Tlie  husband  died  in  the  wife*s 
lifetime  leaving  two  children,  wlio  had  since  died  under 
twenty-one. 

Held,  that  tlie  children  took  vested  interests,  and  that 
their  mot/ier,  as  tfieir  representative,  was  entitled  to  the 
fund. 

John  Sarson  directed  his  ezecntors  to  invest  £1,000 
and  to  pay  the  Interest  nnto  his  daughter  Mary,  the  wife 
of  Joseph  Kay,  daring  her  life  for  her  separate  use,  inde- 
pendent of  her  present  or  any  future  husband;  and  after 
her  decease  to  pay  the  interest  to  the  said  Joseph  Kay,  if 
he  should  survive  the  said  Mary  Kay,  during  his  Ufe,  or 
until  he  should  become  bankrupt  or  insolvent;  and  after 
his  death,  becoming  bankrupt  or  insolvent,  to  lay  out  such 
interest  in  the  maintenance  or  education  of  any  child  or 
children  of  the  said  Joseph  Kay,  l^  the  said  Mary  Kay, 
who  should  be  then  living,  until  such  child  or  children 
should  attain  twenty-five  years  of  age;  and  on  his,  her,  or 
their  attaining  that  age  then  to  call  in  the  securities  and 
pay  the  principal  to  such  children,  if  more  than  one,  in 
equal  shares;  and  if  the  said  Joseph  Kay  should  die  in 
the  lifetime  of  the  said  Mary  Kay,  and  the  said  Mary  Kay 
should  marry  again,  the  issue  of  the  second  marriage 
should  participate  equally  with  the  issue  of  the  first  mar- 
riage in  that  bequest  And  if  no  child  of  the  said  Mary 
Kay  should  live  to  attain  that  age,  and  the  said  Joseph 
Kay  and  Mary  Kay  should  be  both  dead,  or  if  the  said 
Joseph  Kay  should  survive  the  said  Mary  Kay,  and  should 
become  bankrupt  or  insolvent,  and  there  should  be  at  the 
time  no  child  capable  of  taking  under  the  above  bequest, 
then  the  whole  of  the  principal  money  to  be  retained  by 
or  paid  to  the  testator's  son,  Michael  Sarson,  his  executors 
or  administrators.  And  the  testator  directed  his  executors 
to  invest  a  further  sum  of  £500,  and  to  pay  the  interest 
to  the  testator's  daughter  Ann,  the  wife  of  James  Hyslop, 
during  her  life,  independent  of  her  present  or  any  future 
husband,  **  and  after  her  death  same  as  in  the  former 
legacy." 

James  Hyslop  died  many  years  ago,  leaving  by  his  wife, 
Ann  Hyslop,  two  children,  who  had  since  died  under 
twenty-one,  intestate  and  unmarried.  Mrs.  Hyslop 
married  again,  but  was  now  a  widow,  and  sixty  years  of 
ago.  There  had  been  no  children  of  her  second  marriage. 
She  had  obtained  administration  to  her  deceased  children, 
and  had  presented  a  petition  for  payment  of  the  principal 
sum  of  £500  to  herself.  Her  right  depended  upon  the 
construction  of  the  gift  to  the  children  of  Mary  Kay. 

Shebbeare,  for  the  petitioner,  (1)  to  show  that  children 
**  then  living "  took  vested  interests,  and  that  therefore 
the  gift  to  them  was  not  void  for  remoteness,  cited  Datnes 
V.  Fisher,  5  Beav.  201;  Harrison  v.  Orimwood,  12  Beav. 
192;  Tdtham  v.  Vernon,  29  Beav.  604;  (2)  to  show,  with 
reference  to  the  words  **  then  living,"  that  the  period  of 
vesting  was  the  death  of  the  first  husband,  he  cited  Archer 


V.  Jegon,  8  Sim.  446;  Cain  v.  Teare,  7  Jur.  567;  Gill  v, 
Barrett,  29  Beav.  872. 

Hetherington  appeared  for  the  next  of  kin  of  the  re- 
siduazy  legatee. 

Wood,  V.C,  said  that  the  case  was  on  all  fours  with 
Archer  v.  Jegon^  uhi  sup.,  and  the  difficulty  was  the  same 
which  oocuned  there.  In  the  present  case  there  was 
a  gift  to  a  class  of  children  to  be  ascertained  at  the  death 
of  the  first  husband ;  and  if  the  wife  should  marry  again  the 
children  of  the  second  marriage  were  to  come  in  and  form 
part  of  the  class.  The  only  difference  between  this  case  and 
that  cited  was  that  here  there  was  a  fifift  of  interest  to  the 
childicen  which  could  not  take  effect  during  the  wife*s 
life;  but  that  was  not  enough  to  take  it  out  of  the  rule. 
This  gift  of  interest  must  be  subject  to  the  prior  limita- 
tion. The  question  was  not  easy,  but  it  was  oovered  by 
the  case  cited.  As  there  was  no  possibility  of  further 
children  of  Mrs.  Hyslop,  the  principal  money  might  be 
paid  to  her.  As  regarded  the  gift  over  to  the  testator's 
son,  Michael  Sarson,  the  first  alternative  on  which  it  de- 
pended was  too  remote,  and  the  seoond  alternative — ^viz., 
that  of  the  first  husband  surviving  the  wife— did  not 
happen. 

Solicitors  for  the  petitioner.  Walker  4*  i^n. 

Solicitors  for  the  respondents,  Parker  ^  Co, 


V.CW.  A|>ril30. 

MoRGAK  r.  Great  Eastern  Railway  Company. 

Practice — Staying  proceedings — Costs, 

Where  the  defendant  does  not  consent,  or  his  consent  has 
not  been  asked,  to  having  the  costs  of  the  suit  disposed  of 
whon  the  objects  of  the  suit  have  been  satisfied  before  tite 
hearing,  the  plaintiff  cannot  stay  proceedings  upon 
motion,  and  make  defendant  pay  the  costs  ofsftU, 

The  bill  in  this  case  was  filed  by  a  certain  class  of 
shareholders  in  the  amalgamated  Great  Eastern  Company 
for  the  purpose  of  restraining  payment  of  the  half-yearly 
dividend  until  certain  calculations  as  to  the  profits  in  re- 
spect of  one  branch  of  the  stock  should  have  been  ascer- 
tained and  determined.  The  injunction  was  gfranted  on 
the  1 9th  of  March,  but  an  award  having  been  made  on  the 
27th  of  March,  fixing  the  amount  of  these  calculations,  &c. 
the  defendants,  on  the  16th  of  April,  moved  to  dissolve 
the  injunction.  Upon  that  day  the  injunction  was  dis- 
solved upon  an  undertaking  by  the  def^dants  on  certain 
terms. 

Daniel,  Q,C,,  now  moved  on  behalf  of  the  plaintiff  that 
all  further  proceedings  should  be  stayed,  and  that  the  defen- 
dants should  pay  the  costs.  He  referred  to  WUde  v.  Wtlde, 
10  W.R.  368,  503;  Sivell  T.Abraham,  8  Beav.  598,  and 
contended  that  those  cases  were  distlng^uishable. 

Knox  Wigram,  for  the  defendants,  was  not  called  upon. 

Wood,  V.C,  said  that  by  granting  the  injunction  he 
only  decided  that  there  was  a  case  to  be  tried  at  the  hear- 
ing. The  plaintiff,  when  the  injunction  was  dissolved 
ought  to  have  applied  to  the  defendants  to  have  the  qncs. 
tion  of  costs  decided  on  motion.  This  had  not  been  done, 
and  the  defendants  were  entitled  to  prosecute  the  matter 
to  a  hearing.  The  motion,  to  which  the  defendants  did 
not  consent,  must  aooordingly  be  refused. 
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eyiAenee  of  the  oontentB  of  the  indenture,  it  was  enough 
to  prove  that  seaich  had  been  made  in  the  proper  plaoeof 
OQstody  i6htlty  ▼.  The  Bishop  of  Ea?eter,  iBing.  292,  298; 
McOahey  ▼.  Al9t(n^  2  M.  &  W.  206);  that,  notwithstanding 
the  dictiim  of  Maule,  J.,  in  Hall  y.  BaU,  3  M.  &  G.  247,  that 
**  an  expired  indenture  of  apprentioeship  sometimes  remains 
with  the  master  and  sometimes  with  ^e  apprentice,"  the 
most  probable  {daoe  of  custody,  after  the  lapse  of  so  many 
years,  was  with  the  apprentice  (^Brewster  v.  Seivell^  3  B.  & 

A.  297,  299,  per  Abbot,  C.J.)j  ^^^  *^*  i*  '^^  ^^^  ^® 
justices  in  their  discretion  to  say  whether  the  search  had 
been  sufficient  or  not  (Beg.  v.  Ketiilworthy  7  Q.  B.  642; 
Be^.  V.  Saffron  Hill,  1  £  &  B.  93;  Brg.  v.  Fordinhridge, 
E.  B.  &  E.  678;  Beg.  v.  Macclesfield,  11  Q.  B.  78  [n.]) 

Mereiteather  (i2.  H,  Palnufr  with  himX  for  the  api>el- 
lant,  cited  Bew.  v.  Qutleton,  6  T.  B.  236;  Bex,  v.  Benio, 
7  B.  &  G.  620;  Stavertoii,  (Overseers  of)  v.  Ashhurton 
(Operse&rs  of),  4  £.  &  B.  526;  and  contended  that  search 
ought  to  have  been  made  amongst  the  pai>eni  of  the  master 
as  well  as  among  those  of  the  apprentice;  and  that  the 
act  of  the  justices  in  admitting  secondary  evidence  of  the 
contents  of  the  indenture  was  open  to  review  in  this 
Court)  and  was  wrong. 

C&oMPTON,  J. — The  question  in  this  case  is  whether 
there  has  been  sufficient  search  for  a  document  of  which 
the  justices  in  quarter  sessions  admitted  secondary  evi- 
dence. And  though  I  have  felt  considerable  doubt  on  the 
point,  I  do  not  see  my  way  to  say  that  the  justioea  were 
wrong.  I  am  inclined  to  adopt  the  view  expressed  by 
Mr.  Justice  Maule  in  the  case  of  Hall  v.  Ball,  that  *'  an 
expired  indenture  of  apprentioeship  sometimes  remains 
with  the  master,  sometimes  with  the  apprentice."  And 
I  think  that  in  this  case  there  is  no  satisfactory  proof  that 
the  indenture  was  handed  by  the  master  to  the  appren- 
tice. At  the  same  time  I  think  that  the  more  likely 
place  of  d^x)6it,  under  the  circumstances,  was  with  the 
ai^rentice;  because  there  is  no  reason  why  the  master 
should  keep  the  deed  after  the  apprenticeship  is  over, 
whereas  the  apprentdoe  has  every  reason  for  keeping  it. 
I  cannot  hdp  thinking  that  the  prqser  role  in  such  cases 
is  tiiat  all  probable  places  of  d^>08it  ought  to  be  searched. 
But  in  thisoase  it  is  most  probi^le  that  the  search  in  the 
custody  of  the  master  would  have  been  useless;  and  I  do 
not  olearly  see  my  way  to  say  that  the  sessions  w«?e 
wrong  ki  admitting  secondary  evidence  under  these  dr- 
cumstaiBoes. 

Blackbuhn,  J. — ^The  question  in  this  case  is  whether 
there  has  been  sufficient  search  for  the  indenture  in  ques- 
tion to  admit  secondary  evidence  of  its  contents.  In  su(^ 
a  case  the  point  to  be  determined  is  where  the  document 
would  be  if  such  a  document  existed,  for  there  you  should 
search  for  it  And  if  you  search  for  it  there,  then,  ac- 
cording to  the  rule  in  McOahey  v.  Alston,  2  M.  &  W.  206, 
seoondaiy  evidence  is  admissible  of  its  contents.  I  think 
it  is  a  question  of  mixed  law  and  fact  for  a  judge  at  Xiti 
Prius,  or  for  the  justices  at  the  sessions  to  determine 
whether  or  no  there  has  been  reasonable  evidence  to 
satisfy  the  mind  of  the  judge  that  the  instrument  was 
lost,  and  I  do  not  agree  with  the  suggestion  thrown  out 
on  behalf  of  the  respondent,  that  this  Ck>urt  cannot  enter- 
tain that  question  on  i^peaL  I  think  it  is  a  question  of 
mixed  law  and  fact  which  this  Court,  upon  a  case  stated 
to  them,  can  consider  in  determining  whether  or  no  the 
justices  at  quarter  sessions  have  acted  rightly;  and  to 
adopt  the  terms  used  in  McOahey  v.  Alston,  it  is  for  us  to 
judge  whether  or  no  there  was  sufficient  evidence  to 
satisfy  the  justices  that  the  deed  was  lost.  For  this  pur- 
pose we  must  look  to  the  facts  of  the  case.  The  appren- 
tice, as  long  ago  as  the  year  1791,  began  to  serve  under 
the  indenture.  During  the  time  that  the  apprenticeship 
was  in  existence,  the  deed  would  naturally  be  in  the 
master's  care,  because  the  master  would  need  it  to  secure 
the  dve  obeervanoe  of  the  oovenantB  made  by  the  i^ren- 


tice  and  his  friends,  and,  if  necessary,  to  sue  ui>on  them 
and  therefore  it  would  be  in  his  custody  at  the  en( 
of  the  seven  years.  But,  as  soon  as  that  time  hac 
elapsed,  the  master  would  cease  to  have  an  interes 
in  it;  but  the  apprentice  would  still  have  an  intc 
rest  in  it,  as  he  might  require  it  in  order  to  entitl( 
him  to  the  freedom  of  a  corporation,  or  to  exercise  i 
trade,  or  as  evidence  of  his  settlement;  and  I  believi 
that  in  the  ordinary  course  of  business  the  master  woul(3 
give  it  to  the  apprentice.  I  think,  therefore,  that  the  mosi 
proper  place  of  custody  for  an  apprenticeship  deed  whicl 
has  expired  would  be  with  the  apprentice.  I  find  it  laic 
down  in  Taylor  on  Evidence,  (3rd  ed.)  s.  402,  that  "  an  ex 
pired  indenture  of  apprenticeship  remains  sometimes  witl: 
the  master,  sometimes  with  the  apprentice;  but  as  the 
apprentice  appears  to  have  the  greatest  interest  in  iti 
preservation,  stricter  inquiry  should  be  made  of  him  than 
of  the  master,  though  in  the  absence  of  positive  proof  re- 
specting the  possession,  search  should  be  instituted  among 
the  papers  of  both."  Now  I  entirely  agree  with  that 
I  think  that  if  you  show  that  the  probability  is  that  a 
document  would,  in  the  ordinary  course  of  business,  be 
handed  over  to  some  particular  custody,  but  that  without 
any  great  departure  from  the  ordinary  course  of  business, 
it  might  be  in  another  custody,  prudence  would  dictate 
that,  in  order  to  satisfy  the  judge  that  the  document  was 
lost,  search  riiould  be  made  in  both  places.  But  the  mere 
possibility  that  it  might  be  in  another  custody  is  not 
enough.  In  this  case  I  think  that  if  the  apin^raiticeship 
had  recently  expired,  it  might  have  been  right  to  require 
that  search  ahoold  be  made  for  the  indenture  among  the 
master's  papers.  But  when  more  than  sixty  years  have 
passed,  I  think  that  the  presumption,  that  even  if  i^ 
master  had  not  handed  it  over  to  the  apprentice  he  would 
not  have  preserved  it  himself,  becomes  so  exceedingly 
strong,  that  the  justices  might  very  properly,  in  the  exer- 
cise of  their  judicial  discretion,  thhik  it  unnecessary  to 
make  any  su<di  inquiry.  And  though,  as  I  have  said  be- 
f <we,  I  consid^  that  the  whole  matter  is  open  to  review, 
I  think  that  in  this  case  the  justices  had  sufficient 
to  justify  them  in  coming  to  the  conclusion  that  this 
document,  not  being  amongst  the  apprentice's  papers, 
must  have  been  lost. 

Mellob,  J. — I  am  of  the  same  opinion.  In  order  to 
enable  a  parfy  to  give  secondary  evidence  of  a  document) 
he  must  satisfy  the  Court  by  reasonable  evidence  that 
proper  search  has  been  made  for  it,  and  that  it  cannot  be 
found.  What  constitutes  a  proper  search  will  depend  in 
a  great  measure  upon  the  nature  of  the  docimient  ten- 
dered in  evidence.  If  this  had  occurred  inmiediately 
after  the  expiration  of  the  apprentioeship  the  probability 
is  that  the  justices  would  not  have  been  satisfied  without 
requiring  a  search  among  the  master's  papers.  But  con- 
sidering that  so  long  a  time  has  elapsed  since  the  force 
of  the  document  was  spent,  and  that  it  would  most  likely 
be  given  to  the  apprentice,  because  he  was  interested  in 
it,  and  the  master  was  not,  I  think  that  the  justices  wero 
quite  justified  in  saying  that  they  were  satisfied  with  the 
search  among  the  papers  which  had  bel(mged  to  the  apr 
prentice.  I  entirely  agree  that  we  are  at  Hberty  to  review 
the  decision  of  the  justices;  but  before  reviewing  their 
decision  upon  a  point  of  this  sort,  we  ought  to  be  per- 
fectly satisfied  that  they  have  not  acted  rightly.  I  tl^nk 
that  the  secondary  evidence  was  properly  admitted  in  this 
case. 

Order  affirmed, 

Att(niieys  for  the  app^Iants,  Bobins&n  ^  Preston, 
Attorneys  for  the  ree^ndents.  Field  ^  Boseoe, 
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baned  hunseH  from  proceeding  agaxiuit  the  defendant  in 
respect  of  the  same  debt. 

CocKBURN,  C.J. — I  am  of  opinion  that  this  rule  (^ould 
be  made  absolute.    The  defendant  is  sned  in  respect  of  a 
debt  incurred  in  the  working  of  a  mine  which  was  carried 
on  on  the  cost-book  principle,  and  in  which  ho  was  a  part- 
ner. And  this  having  been  a  common  law  partnership  his 
liability  will  continue  although  he  has  got  rid  of  his 
shares,  unless  he  is  entitled  to  the  benefit  of  the  provisions 
of  t^e  winding-up  clauses  in  the  Joint  Stock  Companies 
Acts.    The  proviso  upon  which  he  relies  is  contained  in 
2  \  6c  22  Vict.  c.  60,  s.  6.  [The  learned  judge  read  the  section 
as  above,  and  proceeded.]  The  defendant  claims  the  immu- 
nity which  that  enactment  affords  to  persons  who  are  with- 
in its  operation  in  respect  of  the  debts  of  i^e  company: 
and  thus  raises  the  question  for  our  decisoin  in  this  case 
whether  he  is  entitled  to  Hiat  immunity  or  not.     Now  the 
provisions  in  question  have  reference  to  a  person  who  is 
sued,  being  "  a  member  of  the  company  in  respect  of  a 
debt  of  the  company,"  and  the  question  therefore  presents 
itself  whether  the    defendant    was  a    member   of   the 
company,  and  whether  the  debt  in  respect  of  which  he 
was  sued  was  a  debt  of  the  company.     I  thinlernot  only 
that  the  affirmative  of  these  propositions  is  not  made  out, 
but  that  the  negative  of  both  is  cleariy  established.  First, 
with  regard  to  the  position  of  the  defendant.    The  defen- 
dant having  been  a  partner  iii  the  mine  when  it  was  con- 
ducted on  the  cost-book  principle,  parted  with  his  Glares 
absolutely.     Subsequently  to  that  certain  persons  wiio 
were  interested  in  the  mine  caused  the  company  to  be 
registered  under  the  Joint  Stock  Companies  Acts:  mainly 
I  apprehend,  though  that  is  not  material  to  the  present 
quejition,  for  the  purpose  of  having  the  concerns  of  the 
company  Wound  up  under  the  provisions  of  the  winding- 
up  clauses  of  those  Acts.    The  company  thus  registered 
consisted  of  a  certain  number  of  persons;  but  the  defen- 
dant was  not  one  of  them.     He  had  entirely  parted  with 
his  interest  in  the  mine;  he  was  no  part^  to  these  pro- 
ceedings, which  are  conditions  precedent  to  the  registra- 
tion of  a  joint  stock  {company;   and  therefore  I  cannot 
see  how  in  any  point  of  view  he  can  be  considered  as  hav- 
ing been  a  member  of  that  company.    Then  as  to  the 
debt.    The  debt  for  which  he  is  sued  is  a  debt  which  had 
been  incurred,  not  by  the  registered  company,  but  by  the 
company  as  it  existed  prior  to  registration,  and  prior  to 
its  being  converted    into   a  joint  stock  company.     It 
seems  to  me,  therefore,  quite  clear  that  the  debt  in  respect 
of  which  this  action  is  brought  was  not  a  debt  of  the 
company;  and,  therefore,  both  the  oonditions  upon  which 
alone  the  immunity  given  under  the  winding-up  clauses 
attaches  are  found  to   fail.      It  is  true  that  the  Vice- 
Warden  of  the  Stanneries  has  thought  proper  to  place  the 
defendant    upon  the  list  of  contributories.     I  am  dis- 
posed to  think  at  the  instance  and  with  the  approbation, 
at  least  by  no  means  against  the  will  and  desire  of  the 
defendant  himself;  who  seems  to  have  got  rid  of  his  shares 
when   he  thought  it  convenient,  and  who  afterwards, 
yvhen  he  is  advfeed  that  he  has  not  by  that  means  got  rid 
of  his  liability,  desires  to  have  his  name  put  down  upon 
the  list  of  contributories  in  order  to  get  rid  of  his  sepa- 
rate and  individual  liability  in  respect  of  the  debts  which 
were  incurred  while  he  was  a  partner  in  the  undertaking. 
But  it  is  not  necessary  to  go  into  that  question.     It  is 
enough  to  say  that  he  is  not  a  member  of  the  company, 
and  that  this  is  not  a  debt  of  the  company;  and  that  conse- 
quently a  creditor  who  would  have  a  right  to  sue  the 
defendant  in  respect  of  his  liability  as  an  original  member 
of  the  cost-book  miniiig  company  cannot  be  deprived  of  his 
right  by  the  circumstances  above  detailed.  The  116th  sec- 
tion of  the  19  &  20  Vict.  c.  47,  shows  that  a  creditor  is  not 
to  be  deprived  of  his  rights,  except  in  cases  where  the  Act 
clearly  comes  into  operation.     I  think  that  the  Vice- 
Warden  of  the  Stannaries  has  gone  beyond  his  authority 
in  putting  the  defendant  on  the  list  of  contributories; 


and  thai  oonsequentlj  the  defendant  is  liable  to  the 

sent  action. 

Cbompton,  J. — I  am  also  of  opinion  that  the  defendanl 
has  not  brought  himself  within  the  6th  section  of  21  Sc  2i 
Vict.  c.  60.  In  order  to  do  that  it  is  necessary,  in  th< 
first  place,  to  shew  that  he  is  a  member  of  the  company 
and  I  think  he  does  not  make  out  that  he  is  a  member  oi 
the  company  within  the  meaning  of  the  section.  Th< 
plaintiff  had  a  clear  right  to  sue  him,  and  the  othci 
members  of  the  original  cost-book  mining  company,  a: 
soon  as  tiiis  debt  was  incurred.  Whether  the  othei 
members  of  that  company  can  in  any  way  be  rendered 
liable  with  the  defendant  as  contributories  it  is  not  neccs^ 
sary  now  to  decide.  The  creditor  has  a  clear  right  U 
proceed  against  the  defendant,  unless  t^ere  is  some  1^^ 
proceeding  which  deprives  him  of  it.  The  rights  of  thi 
creditors  as  to  third  parties  cannot  be  affected  by  the  actf 
of  the  companies,  unless  there  is  some  jurisdiction  pro- 
perly exrecised,  which  takes  away  that  right.  I  think  the 
case  of  Ex  parte  Lofthome,  is  precisely  in  point.  The  pe- 
titioner in  that  case  was  a  member  of  a  mining  com- 
pany, and  had  sold  his  shares  before  registration,  and  ii 
was  held  that  he  ought  to  be  struck  off  the  list  of  contri 
butories.  The  Vice-Warden  of  the  Stannaries  has  ad- 
judged that  the  defendant  was  a  shareholder,  and  has 
placed  him  on  the  list  of  contributcmeB,  but  I  do  not  think 
the  plaintiff  can  be  affected  by  that  decision.  The  pro- 
tection clause  does  not  extend  to  every  ''contributory," 
but  only  to  tiie  members  of  Uie  company.  The  19  &  20 
Vict.  o.  47  8.  19,  contains  a  definition  of  a  shareholder  ox 
member  of  the  company;  and  I  do  not  see  how  it  is  pos- 
sible to  bring  the  defendant  witiiin  that  definition.  If 
yon  concede,  as  was  argued  on  behalf  of  the  plaintiff,  that 
the  cost-book  company  had  a  right  to  come  in  and  be  re- 
gistered as  a  company,  still  the  question  arises  as  to  what 
the  cost-book  company  conslBted  of  at  the  time  they  came 
in  to  be  registered;  and  it  seems  to  me  that  they  con- 
sisted of  tl^  old  o(Mst-book  company  mittiM  the  defendant. 
I  think  that  the  case  of  Ia  re  the  Liverpool  Trade$mefi*s 
Loan  Company  is  quite  consistent  with  tiie  former  oases, 
and  with  our  decision  in  this  case.  That  was  the  case  of 
a  joint  stock  company  which  came  in  and  registered  under 
the  Act  In  that  case  the  whole  body  came  in  together. 
It  is  not  like  the  case  of  a  cost-book  company  from  which 
some  of  the  members  have  seceded.  The  whole  corporation 
came  in  together;  and,  therefore,  it  might  well  be  con- 
sidered that  there  was  an  identity  between  the  old  and 
new  companies.  That  is  not  so  here;  and  it  seems  to  me, 
after  a  consideration  of  the  clauses  of  the  Act  and  the 
decisions  in  the  Court  of  Chancery,  that  the  defendant 
did  not  become  a  shareholder  in  the  joint  stodc  company, 
which  has  been  reg^istered  in  pursuance  to  the  Joint  StodL 
Companys  Acts. 

Blackburn,  J. — The  question  turns  upon  the  constmo- 
tion  of  the  6th  section  of  the  21  &  22  Vict  c.  60,  and  it 
has  been  argued  that  the  defendant  is  a  member  of  the 
company,  and  that  the  debt  is  a  debt  of  the  company.  1 
think  the  defence  fails  on  both  points.  Tlie  members  of 
the  company  which  carried  on  the  mine  on  the  cost-book 
principle  were  ordinary  partners;  and  I  take  it  that  when 
the  debts  were  contracted  the  ddtendant  became  liable  with 
the  other  partners  jointly  for  the  debts  of  the  company; 
but  that  \vhen  the  defendant  ceased  to  be  a  member  of 
that  company  he  by  no  means  got  rid  of  his  common  law 
liability,  although  he  effectually  secured  that  he  should  nol 
be  liable  for  any  future  debts  contracted  by  the  remaining 
shareholders  who  were  carrying  on  a  new  partnership  for 
the  same  purpose.  And  in  an  action  brought  againsi 
them  in  respect  of  debts  incurred  after  that  date  they 
could  not  have  pleaded  in  abatement  the  non-joinder  ol 
the  present  defendant  Nor  on  the  other  hand  could  anj 
new  partner  who  came  in  after  the  defendant  had  U 
have  been  made  liable  in  law  for  any  debts  which 
been  contracted  in  the  defendant's  time.    Then  this  nei 
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Mackay,  8  C.  B.  553,  is  in  the  plaintiff's  favour.  Adams 
V.  Ready,  6  H.  &  N.  261,  which  decided  the  contrary, 
following  Bell  v.  Waldron,  9  Jur.  510,  it  is  submitted, 
cannot  be  supported.  The  Court  has  a  discretion  given 
them  under  43  Geo.  3,  c.  46,  and  they  cannot  be  held  to 
be  deprived  of  it  merely  by  the  provision  against  arrest, 
where  the  debt  is  less  than  £20,  contained  in  7  &  8  Vict, 
c.  96.  Here  the  plaintiff  asserts  that  his  only  remedy 
was  to  bring  a  second  action  on  the  judgment  in  the 
previous  one,  and  so  get  a  new  judgment  for  an  amount 
large  enough  to  enable  him  to  take  his  debtor  under  a 
ca.  sa.  That  he  may  do  so  is  expressly  decided  in  Mason 
V.  NiclwlUy  14  M.  &  W.  118.  Under  these  circumstances, 
he  surely  should  not  have  to  bear  the  costs  of  the  second 
action. 

J,  Brown,  on  the  other  side,  showed  cause  in  the  first 
instance,  and  endeavoured  to  prove  from  the  affidavits, 
which  were  contradictory,  that  the  present  case  was  not 
one  for  the  exercise  of  the  discretion  of  the  Court,  sup- 
posing they  should  hold  that  they  still  retained  it.  [He 
was  stopped  by  the  Court.] 

CocKBURN,  C.J. — I  do  not  agree  with  the  decision 
arrived  at  by  the  Court  of  Exchequer,  for  I  think  we  still 
have  a  discretion  to  give  costs  in  an  action  on  a  judgment, 
though  that  judgment  be  for  a  debt  under  £20,  and  that 
the  7  &  8  Vict.  c.  96,  s.  57,  has  not  taken  our  discretion 
away.  I  quite  agree  that  the  provisions  of  the  latter  Act 
do  limit  the  manner  in  which  our  discretion  is  to  be  exer- 
cised; and  if  we  saw  that  the  second  action  was  brought 
upon  the  judgment  simply  to  raise  the  amount  recovered 
above  £20,  so  as  in  fact  to  evade  the  statute,  and  enable 
the  plaintiff  to  issue  a  ca.  sa.,  we  should  do  nothing  to 
assist  or  encourage  him  in  such  a  design.  But  still— our 
discretion  being  left  us, — where  a  plaintiff  is  unjustly 
deprived  of  his  judgment  debt,  and  can  only  recover  it  by 
bringfing  a  second  action  on  the  judgment,  we  can  act,  and 
give  him  costs  In  this  particular  case,  however,  tJiere 
seem  to  have  been  faults  on  both  sides,  and  no  reason, 
therefore,  for  the  exercise  of  our  discretion. 

Crompton,  Blackburn,  and  Mellor,  JJ.,  concurred. 

Rule  discharged. 

Attorney  for  the  plaintiff,  Gresham. 

Attorney  for  the  defendant,  Angcll. 


C  P.  May  4. 

Chowne  and  Another  v.  Parrott  and  Another. 

Attorney  and  client — Authority  of  attorney. 

An  attorney  retained  to  conduct  a  cause,  has  authority 
to  settle  it  in  the  absence  of  any  express  direction  to  the 
contrary  from  his  client. 

This  was  a  demurrer  to  a  plea. 

The  declaration  alleged  that  before  and  at  the  time  of 
the  grievances  hereinafter  mentioned,  the  defendants 
were  attorneys  of  the  Court  of  Exchequer,  and  a  certain 
action  of  ejectment  was  then  pending  in  that  court, 
wherein  W.  C.  H.  k  J.  S.  were  plaintiffs,  and  the  now 
plaintiffs  were  defendants,  in  which  said  action  the  now 
defendants  had  been,  and  were,  at  their  request,  retained 
and  employed  by  the  now  plaintiffs,  as,  and  the  now 
defendants  then  were,  the  attorneys  of  the  now  plainti&, 
to  conduct  the  defence  of  the  now  plaintiffs  in  the  said 
action,  for  and  on  behalf  of  the  now  plaintiflfe,  for  reason- 
able reward  to  the  now  defendants  in  that  behalf.  Never- 
theless the  now  defendants,  not  regarding  their  duty 
as  such  attorneys  in*  that  behalf,  wrongfully,  and 
improperly,  without  the  authority  and  consent  and 
against  the  will,  and  contrary  to  the  directions  of  the 
now  plaintiffs,  given  to  the  now  defendant  in  that  behalf, 
as  such  attorneys  of  the  now  plaintiffs  in  the  said  action, 
by  a  certain  writing  signed  by  the  now  defendants,  as 
attorneys  for  the  now  plaintiffs  in  the  said  action,  qoq- 


sented  to  a  certain  order  being  made,  and  an  order  was 
made  in  the  said  action  (by  the  said  consent  of  the  now 
defendants,  as  the  attorneys  for  the  now  plaintiffs  in  the 
said  action,  and  by  the  consent  of  the  attorneys  of  the 
said  plaintiffs  in  the  said  action)  by  Sir  Samuel  Martin, 
Knight,  one  of  the  barons  of  the  said  Court  of  Exche- 
quer, which  order  was  as  follows: — 

"  Upon  hearing  the  attorneys  or  agents  on  both  sides, 
and  by  consent,  I  do  order  that  the  proceedings  in  this 
action  be  stayed,  the  plaintiffs  being  at  liberty  to  sigpa 
judgment  in  ejectment  for  the  lands  and  premises  in  re- 
spect of  which  the  defendants  have  limited  their  defence, 
with  costs  to  be  taxed  and  paid  by  the  defendants  to  the 
plaintiffs,  the  plaintiffs  to  be  at  liberty  to  take  possession 
forthwith,  without  executing  a  writ  of  possession,  the 
plaintiffs  consenting  and  agreeing  to  grant  or  obtain  a 
lease  to  the  defendants  of  the  piece  of  ground,  part  of 
Long  Close,  now  occupied  by  them  as  a  garden,  and  en- 
closed by  a  quick  fence  and  protected  by  a  dead  fence,  for 
a  term  of  twenty-one  years,  at  the  rent  of  20s.  a  year, 
such  garden  being  within  the  parish  of  West  Wycombe 
and  the  boundary  of  the  said  parish,  the  lease  to  contain 
the  usual  covenants,  and  be  prepared  at  the  expense  of 
the  defendants,  who  are  to  execute  a  counterpart,  and  not 
be  at  liberty  to  inquire  into  the  lessor's  title. 

*'  Samuel  Martin. 

«  Dated  the  14th  day  of  July,  1862." 

And  the  plaintiffs  in  fact  say  that  the  defendants,  as 
such  attorneys  of  the  now  plaintiffs  in  the  said  action, 
without  the  authority  and  consent  of  the  now  plaintiffs, 
and  against  their  wUl  and  contrary  to  their  directions  in 
that  behalf,  procured  and  accepted  due  service  of  the  said 
order  in  the  said  action,  and  thereupon  proceedings  were 
stayed  and  judgment  was  signed  in  the  said  action,  and 
possession  was  taken  of  the  said  lands  and  premises  in 
the  said  order  mentioned,  and  the  now  plaintifib  were 
compelled  to,  and  did,  pay  a  large  sum  of  money,  to  wit, 
the  sum  of  seventy-one  pounds  thirteen  shillings,  as  and 
for  the  taxed  costs  in  the  said  order  mentioned.  And  the 
now  plaintiffs,  by  reason  of  the  premises,  have  also  in- 
curred other  costs  and  expenses,  and  have  been  ejected 
and  removed  from  the  said  lands  and  premises  in  the  said 
order  mentioned.  And  the  plaintiffs  in  fact  further  say,  that 
at  the  time  of  the  now  defendants  consenting  to  such  order 
as  aforesaid,  they,  the  now  plaintiffs,  had  a  good  defence  to 
the  said  action  upon  the  merits,  and  that  by  means  of  the 
premises  they  were  wholly  prevented  from  proceeding 
with  their  said  defence  to  tiie  said  action.  And  for  that 
the  plaintiffs  retained  the  defendants  as  and  being  attor- 
neys of  the  Court  of  Exchequer,  to  conduct  the  defence 
of  the  plaintiffs  in  an  action  of  ejectment  depending  in 
that  court  at  the  suit  of  William  Claridge  Harding  and 
John  Sheldon,  against  the  now  plaintiffs,  for  reward  to 
the  defendants,  and  the  defendants  as  and  being  such 
attorneys  accepted  the  said  retainer.  Yet  the  defendants 
conducted  the  said  defence  negligently  and  unskilfully  as 
such  attorneys,  whereby  judgment  was  signed  against 
the  now  plaintiffs  in  the  said  action,  and  the  said  William 
Claridge  Harding  and  John  Sheldon  obtained  possession 
of  certain  lands  and  premises  of  the  now  plaintifib  and 
recovered  costs  in  the  said  actios  against  the  now  plain- 
tiffs. And  the  plaintiffs  thereby  also  incurred  other 
costs  and  expenses.  And  the  plaintiffs  claim  one  thou- 
sand pounds. 

Pleas:  1  Not  guilty. 

2.  And  for  a  further  plea  to  the  said  second  count  the 
defendants  say  that  the  said  grievances  in  that  count  men- 
tioned are  grievances  alleged  to  have  been  sustained  by 
the  plaintiffs  by  and  in  consequence  of  the  defendants  as 
such  attorneys  for  the  now  plaintiffs  in  the  said  action , 
as  in  that  count  mentioned,  having  by  a  certain  writing- 
signed  by  tiie  now  defendants  as  such  attorneys  for  the 
now  plaintiffs  in  the  said  action,  contended  as  in  fact  under 
the  advice  of  counsel  for  the  now  plaiQtiffs,  to  whom  all  the 
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two  miles  along  the  turn-pihe  road ;  notwithstanding  tJiatt 
hy  this  meanly  the  orener  was  enabled  to  drive  them  to 
market  the  following  day  without  passing  through  the  toll- 
gate ,  which  he  could  not  otherwise  have  done. 

Case  stated  for  the  opiBion  of  this  Court  under  the 
statute  20  &  21  Vict.  c.  43. 

The  appellant  was  the  keeper  of  the  Broom  Bar  gate 
on  the  Botherham  and  Bamby  Moor  turnpike  road,  and 
the  respondent  was  a  farmer  aud  oattle  dealer,  oooupying, 
besides  other  land,  a  pasture  called  the  "  Bioom  Bar 
Field,"  lying  on  the  Whiston  side  of  the  Broom  Bar  toll, 
and  flJso  one  called  **  Badsley  Moor  Field,"  whioh  lies  on 
the  Botherham  or  other  side  of  the  toll-gate  in  question. 
On  the  IOUl  of  May  the  respondent  sent  seven  sheep  and 
seven  bullocks  to  the  Bioom  Bar  Field,  and  on  the  following 
day  removed  them  to  the  Badsley  Moor  Field,  previously  to 
sending  them  to  Botherham  market  on  the  12th.  On 
their  way  from  one  pasture  to  the  other  the  sheep  and 
bullocks  had  to  pass  through  the  Broom  Bar  gate,  and  to 
pass  between  two  and  three  hundred  yards  along  the 
turnpike  road.  At  the  toll-gate  the  appellant  demanded 
fivepence  for  toll,  which  sum  the  respondent  paid  under 
protest,  and  subsequently  laid  an  information  against  the 
appellant  under  sect.  50  of  the  4  G«o.  4,  c.  95. 

By  sect.  1  of  the  1  &  2  WUL  4,  c.  25,  it  is  enacted  "  that 
no  toll  shall  be  demanded  or  taken  for  or  in  respect  of 
{inter  alia)  any  sheep  or  other  beast  or  cattle  of  any  kind 
gfoing  to  or  from  {inter  aVm)  pasture,  and  passing  on  any 
turnpike  road:  provided  that  such  sheep,  or  other  beast 
or  oattle  of  any  kind,  do  not  pass  upon  such  turnpike 
road  more  than  the  space  of  two  miles,  going  to  or  return- 
ing from  pasture." 

At  the  hearing  of  the  information  it  was  contended 
for  the  respondent  that  the  sheep  and  bullocks  were  ex- 
empt from  toll  on  the  groxinds  that  they  were  going  to 
pasture  and  from  pasture,  and  did  not  pass  two  miles 
along  the  turnpike  road.  For  the  appellant  it  was  argued 
that  the  removal  of  these  animals  on  the  I  Ith  of  May 
from  the  one  field  to  the  otiier  was  only  a  trick  to  evade 
the  pa3rment  of  the  toll,  which  they  would  otherwise 
have  been  liable  to  on  their  way  to  market,  and  was  not 
such  a  going  to  or  from  pasture  as  was  contemplated  by 
the  statute.  And  further,  that  the  respondent  was  a 
oattle  dealer,  and  not  entitled  aa  such  to  claim  i^  ex- 
emption of  toll,  which  was  intended  to  benefit  fanners 
only.  The  magistrates  convicted  the  appellant,  and  con- 
demned him  to  pay  five  pounds  and  costs.  • 

The  question  for  the  opinion  of  the  Court  was  whether 
the  appellant  was  rightly  convicted. 

Cleasby,  Q.  C,  appeared  for  the  appellant. 

Welsby,  for  the  respondent. 

Erle,  C.J. — I  think  this  conviction  must  be  affirmed. 
The  respondent  is  a  cattle  dealer,  and  removed  his  cattle 
from  one  field  to  another,  both  being  in  his  own  occupa- 
tion. In  doing  so  his  cattle  passed  through  the  turnpike 
gate  kept  by  the  appellant,  who  demanded  toU.  Now  the 
statute  1  &  2  WilL  4,  c.  25,  s.  1,  says  that  no  toll  shall  be 
demanded  of  sheep  going  to  or  from  pasture.  And  it 
was  shown  that  the  sheep  of  the  respondent  were  going 
from  pasture  to  pasture.  It  is  dear,  therefore,  that  the 
appellant  had  no  right  to  demand  toll  in  respeot  of  them. 
The  appellant  says  that  the  respondent  was  a  cattle 
dealer,  and  not  a  farmer,  and  therefore  is  not  entitled  to 
claim  exemption  for  his  sheep  and  cattle  under  circum- 
stances which  would  entitle  a  farmer  to  do  so.  Now  the 
32nd  section  of  the  3  Geo.  4,  c.  12G,  exempts  all  horses 
or  other  beasts  employed  in  husbandry,  going  to  or  re- 
turning from  plough,  or  to  or  from  pasture,  or  watering, 
such  horses  or  other  beasts  not  going  or  returning 
on  those  occasions  more  than  two  miles  on  the  turn- 
pike road;  and  the  amended  statute  1  &  2  Will.  4, 
c.  25,  goes  further,  and  says  you  shall  not  demand  toll 
for  any  horse,  ass,  sheep,  swine,  or  other  beast  or  cattle  of 


any  kind  going  to  or  from  water  or  pasture,  provided  that 
such  horse,  ass,  sheep,  swine,  or  other  beast  or  cattle  of 
any  kind  do  not  pass  upon  such  turnpike  road  more  than 
the  space  of  two  miles.     The  former  statute  grants  tbo 
exemption  to  beasts  of  husbandry,  and  the  latter  to  beasts 
of  any  kind;  and  there  is  nothing  in  the  wording  of  tho 
statute  which  would  lead  one  to  suppose  that  the  Lc{?is- 
latnre  intended  to  make  a  difference  between  the  cattle 
of  a  farmer  and  those  of  a  cattle-dealer.     Nor  do  I  agree 
that  a  farmer  is  not  a  cattle-dealer:  he  Ls  obliged  to  be  a 
dealer  in  oattle  in  order  to  stook  his  farm;  and,  on  tho 
other  hand,  tiie  cattle-dealer  must  provide  food  for  the 
<i3iiTnft.lg  he  buys,  and  so,  to  a  certain  extent,  is  the  occu- 
pier and  farmer  of  land.     The  amended  statute  state-) 
olearly  under  what  circumstances  cattle  of  all  kinds  are 
to  be  exempt  from  toll;  and  I  think  the  respondent  was 
entitled  to  daim  the  exemption  on  the  occasion  in  quc^i- 
tion. 
Byles,  Willes,  and  Keating,  JJ.,  concurred. 

Conviction  affirmed. 

Attorneys  for  the  appellant,  Crea  ^'  Lagt. 

Attorneys  for  the  respondent,  Philips  ^  Andrew, 


April  22. 

MOULTON,  Appellant^  v,  WiLBY,  Bcspondent. 
Salmon  Fishery  Act,  18C1,  M.  11, 12. 

The  appellant  was  convicted  wider  the  24  ^  25  Vict. 
0,  109,  s,12fOf  catching  salmon  in  a  salmon  cage,  situated 
in  the  tail  race  qf  a  mill,  within  fifty  yards  below  a  dam^ 
otherwise  than  by  rod  and  line.  It  was  proved  that  the 
salmon  cage  wasfiwed  upon  the  masonry  of  and  within  fifty 
yards  below  a  mill  dam,  not  having  afish^pass  according 
to  the  provisions  of  tJte  Act,  There  was  an  ancient  right 
of  fishing  in  the  said  saknon  cage  by  clkorter,  grants  or 
i7nnu>tHorial  usage.  The  dam  did  not  belong  to  the  pro- 
prietor of  the  fishery y  by  whose  license  the  appellant  acted. 

Meld,  that  the  conviction  was  right,  on  the  ground  that^ 
though,  so  far  as  the  1 1^  section  is  concerned^  the  use  of 
tlie  salmon  cage,  as  a  fixed  engimefvr  thetoMng  of  salmon, 
would  be  sanctioned  by  the  Act,  the  second  clause  of  the 
I2th  section  is  an  absolute  prohibition  against  catching 
salmon  hy  any  means,  except  with  rod  oMd  line,  within 
fifty  yards  of  a  weir  or  dam,  unless  there  be  a  proper 
fish  pass, 

Semble,^tfr  Bramnell,  B,  (dnbitante  Martiti,  B.,)  that 
the  tahing  of  saUn^n  by  means  of  tlie  fish-^uige  would  he  an 
offence  wnder  the  first  clause  of  the  I2th  section,  as  being 
tlie  use  of  a  fishing  mill  dam  not  having  a  fish  pass  for  t/ic 
purpose  qf  catcHng  or  facilitating  tlie  catching  of  salmon, 
although  the  proprietor  of  the  fishery  was  not  the  propiie- 
tor  of  the  mill  dam,  and  had  no  control  over  it. 

Case  statedunder  20  &  2 1  Vict.  c.  43,  s.  2.—"  Ralph  Moul- 
ton,  Thomas  Bamett,  and  George  Dobson,  upon  complaint 
of  Joshua  Wilby,  were  duly  summoned  to  appear  on  the 
25th  of  July  last,  before  us  the  undersigned  two  of  Her 
Majesty's  Justices  of  the  Peace,  for  the  city  and  borough 
of  Chester.  For  that  they  the  said  Ralph  Moulton, 
Thomas  Bamett,  and  George  Dobson,  did  on  the  2Cth  of 
May  last  catch  in  the  salmon  cage  situate  in  the  tail  race 
of  a  mill  on  the  river  Dee,  in  the  city  of  Chester,  and 
within  fifty  yards  below  a  dam  there  existing,  six  salmon 
otherwise  than  by  rod  and  line,  contrary  to  the  provisions 
of  the  12th  section  of  the  24  &  25  Vict.  c.  109.  Upon 
hearing  the  complaint  on  the  said  25th  of  July  last  the 
before-mentioned  parties  apx>eared  before  us,  accompanied 
by  Mr.  Bridgman,  solicitor  for  the  said  Joshua  Wilby,  and 
Mr.  Hostage,  solicitor  for  the  said  Ralph  Moulton,  Thomas 
Bamett,  and  George  Dobson.  It  was  proved  by  the  com- 
plainant that  on  the  2eth  of  May  last  the  defendants 
took  by  means  of  a  landing  net  six  salmon  out  of  the 
salmon  cage,  in  which  the  fish  wore  then  impounded. 
That  the  salmon  cage  was  within  fifty  yards  below  a  fish- 
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ing^  mill  dam^  such  aa  is  mentioned  in  sect.  4  of  the  said 
Act,  on  the  riyer  Dee.  That  the  fishing  mill  dam  had  not 
a  fish  pass  attached  thereto  in  acooidance  with  the  1 2th 
section  of  the  24  Sc  25  Vict,  c  109.  That  the  mode  in 
which  the  salmon  were  taken  was  similsu:  to  that  in  use 
before  the  passing  of  the  last-mentioned  Act.  That  since 
the  passing  of  the  said  Act  bars  had  been  placed  in  the 
salmon  cage,  which  bars,  when  up,  constituted  a  dear 
opening  &>r  salmon  to  pass  through  l^e  cage  both  up  and 
down,  according  to  the  provisions  of  the  22nd  section  of 
'  the  said  Act.  That  the  bars  were  up  on  the  26th  of  May. 
For  the  defence  it  appeared  to  our  satisfaction,  and  it  was 
admitted  on  the  part  of  the  complainant,  that  there  was 
an  ipcient  right  of  fishing  in  the  aforesaid  salmon  cage 
by  charter,  grant,  or  immemorial  usage,  which  right  had 
been  purchased  many  years  ago  by  one  Mr.  Topham,  from 
whom  it  descended  to  the  present  owner  Mr.  ^bert  Top- 
ham,  whose  tenant  the  defendant  Moulton  was  before  and 
091  the  said  26th  of  May;  and  under  which  charter,  grant, 
or  immemorial  usage  the  said  defendant  and  previous 
tenants  of  Mr.  Topham  had  lawfully  fished  and  been  used 
to  fish  before,  and  until,  and  at  the  time  of  the  passing  of 
the  said  Act.  It  was  not  disputed  that  the  defendant 
Xooltozi  was  Mr.  Topham's  tenant,  and  as  such  tenant 
was  licensed  by  Mr.  Topham  (if  Mr.  Topham  had  the 
power  to  give  such  license  by  law)  to  do  the  act  complained 
of.  Upom  the  above  facts  we  were  of  opinicm  that  the 
aatter  of  the  said  complaint  had  been  proved  against  the 
dftfeadant  R.  Moulton,  but  not  against  the  defendants 
Bazne^  and  Dobson,  and  we  dismissed  the  summons 
against  the  said  Thomas  Bamett  and  George  Dobson,  and 
oGoiieted  the  said  B^  Moulton  of  an  offence  against  the 
lith  section  of  the  said  Act  of  1661,  and  adjudged  him  to 
pay  a  penally  of  58.  for  his  said  offence,  and  also  ad- 
Jadged  him  to  pay  la.  for  each  salmon  [so  as  aforesaid 
taken.  The  defendant  being  dissatisfied  with  the  said 
cQDviction  and  determination,  as  erroneous  in  point  of 
law,  has,  under  the  provisions  of  the  20  &  21  Vict,  a 
4^  doly  applied  to  us  in  writing  to  state  and  sign  a 
am  aetixng  forth  the  facte  and  grounds  of  such  con- 
Tiction  and  determination  for  the  opinion  of  her  Ma- 
jesty's Conrt  of  Exchequer  thereon,  and  which  we  accord- 
ingly now  do,  the  question  being  whether  upon  the  facts 
itated  we  were  justified  in  convicting  the  defendant  B. 
Xoolton  aa  aforesaid.  Annexed  is  a  plan  shewing  the 
iooalify  of  the  salmon  cage  and  mill-dam  referred  ta 

"eobebt  eoy,j.p. 

"John  Trevob,  J.P." 

It  appeared  ftom  the  plan  annexed  to  the  case  that  a 
weir  or  mill-dam  extended  all  across  the  river  Dee  for  the 
porpoae  oi  supplying  water  power  to  mills  situated  on 
botii  banks  of  the  river,  and  belonging,  together  with  the 
voir  itself,  to  other  persons  than  li^.  Topham,  the  pro- 
pfietor  of  the  fishery.  When  the  river  was  low  the  only 
ocape  for  the  water  was  through  apertures  for  supplying 
the  water-wheels  of  the  mills  on  each  bank  respectively. 
The  —Jw^^w  cage  in  question  was  constructed  below  the 
sperfenre  on  the  left  bank  of  the  river,  and  was  built  on 
mammij  oonneoted  with  the  miU-dam  on  the  one  side  and 
asaaki^i  wall  of  masonry  on  the  other  side,  in  such  a 
positaom  that  through  it  must  ran  all  the  waterpassteg 
thxDsghthe  said  aperture  on  ihe  left  bank  of  the  river 
(in  which  was  placed  a  laa^  wheel  for  working  the  mills 
om,  tha;t  side,  and  a  sluice-gate  lor  regulating  the  supply 
of  watar);  so  that  all  the  fish  passing  down  the  river  by 
the  aaad  aperture,  or  passing  up  and  making  for  it,  must 
pas  through  the  salmon  cage,  the  bars  of  which  were  so 
pittsod  in  an  angular  position  that  though  fish  could  easily 
pass  into  it,  they  would  have  great  difficult  in  finding 
heir  way  out  of  it. 

M*lMtpr^  for  the  respondent. — The  conviction  can  be 
Retained  under  sect.  12.  The  weir,  with  the  cage  at- 
tached to  it,  is  a  fishing  mill-dam,  and  is  so  found  to  be  by 
thecaae.  Ithaa  no  fish  pass;  and  the  sahnon  were  caught 


otherwise  than  by  rod  and  line  within  fif^  yards  of  thi^ 
dam. 

Beavan,  for  the  appellant.  —  First,  the  cage  was  a 
*'  fixed  engine;''  and  as  the  mode  of  fishing  is  found  to  be 
an  ancient  one,  it  is  protected  by  the  11th  eection; 
secondly,  the  case  does  not  come  within  the  first  clause  of 
the  12tii  section,  because  the  proprietor  of  the  fishery  is 
not  the  owner  of  the  wier.  Neither  does  it  come  within 
the  second  (dause,  because  that  clause  does  not  refer  to  a 
case  like  this,  where  fish  are  taken  by  means  of  a  fixed 
engine,  but  to  the  taking  fish  by  means  of  moveable  in- 
struments as  nets,  &c.]  The  clause  says,  that  *'  all  nets  or 
other  instruments"  used  in  ocmtravention  of  its  provisions 
are  to  be  "  forfeited."  That  cannot  apply  to  a  permanent 
^nection  like  the  oage  in  question.  Where  the  Act  for- 
bids fixed  engines  it  orders  them  to  be  "  destroyed  "  (see 
sect  11),  not  forfeited.  It  would  be  a  great  hardship  to 
the  proprietor  of  an  ancient  fishery  to  say  that  on  account 
of  the  existence  of  a  weir,  over  which  he  has  no  control, 
he  is  either  to  lose  his  fishery  altogether  or  pay  a  large 
compensation  to  the  owner  of  the  weir  for  the  estobHsh- 
ment  of  a  fish  pass. 

Wlntyrey  in  reply. — [Martin,  B, — It  appears  a  doubtful 
question  whether  the  first  clause  of  the  1 2th  section  can 
apply  to  a  person  having  no  control  over  the  weir.]  At 
any  rate  the  second  clause  applies:  the  words  are  general, 
and  must  include  all  modes  of  fishing,  whether  by  fixed  or 
moveable  instruments,  except  by  rod  and  line. 

POLiiOCK,  O.B. — I  am  of  opinion  that  the  appeal  should 
be  dismissed.  The  11th  section  of  the  Act  is  directed 
against  "fixed  engines  for  catching  salmon  in  any  inland 
or  tidal  waters;"  but  there  is  a  provision  that  "  this  section 
shall  not  affect  any  ancient  right  or  mode  of  fishing,  as 
awfully  exercised,  at  the  time  of  the  passing  of  this  Act, 
Iby  any  person  by  virtue  of  any  grant,  or  charter,  or  im  • 
memorial  usage."  The  case  finds  that  this  was  a  right 
of  fishing  by  charter,  grant,  or  immemorial  usage;  and  it 
is  therefore  clear  that,  so  far  as  the  11th  section  is  con- 
cerned, the  use  of  the  salmon-cage  would  be  sanctioned 
by  the  Act.  But  the  2nd  clause  of  the  12th  section  says, 
''no  person  shall  catch  or  attempt  to  catch,  except  by  rod 
and  line,  any  salmon  in  the  head-race  or  tail-race  of  any 
mill,  or  within  fifty  yards  below  any  dam,  unless  such 
mill  or  dam  has  attached  thereto  a  fish-pass,  of  such  form 
and  dimensions  as  may  be  approved  of  by  the  Home 
OfiGbce;  and  such  fish-pass  has  constantly  running  through 
'  it  such  a  flow  of  water  as  will  enable  salmon  to  pass  up 
and  down  it."  This  dam  had  no  such  fish-pass  enabling 
salmon  to  pass  up  and  down  it;  and  therefore,  catching 
salmon  within  fifty  yards  of  the  dam  by  any  means,  ex- 
cept by  rod  and  line,  is  an  infringement  of  tiie  Act. 

Mabtik,  B, — I  am  of  the  same  opinion;  and  though  I 
had  at  first  some  doubts  upon  the  case,  am  now  satisfied 
that  the  construction  contended  for  by  Mr.  M'Intyre  of 
the  2nd  clause  of  the  12th  section  of  the  Act  is  right — 
viz.,  that  it  is  an  absolute  prohibition  against  catching 
salmon,  except  with  rod  and  line,  within  fifty  yards  of  a 
mill  or  dam,  unless  there  be  a  proper  fish-pass.  The  en- 
actment that  ''all  nets  or  other  instruments"  used  or 
placed  for  the  catching  of  salmon  in  contravention  of  this, 
section  shall  be  forfeited  supports  this  construction.  And* 
looking  at  the  23rd  and  24th  sections,  which  contain  provi- 
sions by  which  the  proprietor  of  a  finery  may,  adversely  ta 
the  owner  of  a  dam,  get  aproper  fish  pass  made,  we  see  that 
the  Act  contemplates  that  the  rights  of  fishing  may  be 
interfered  with  by  the  existence  of  a  dam  belonging  to  a 
third  party. 

Bramwell,  B. — I  agree  with  my  brother  Martin  that 
the  present  case  does  not  fall  within  the  11th  section,  and 
that  it  does  fall  within  the  2nd  clause  of  the  12th  sectipxk.v 
The  11th  section  does  not  refer  to  dams  at  all.  The  12th 
section  does.  The  first  clause  of  that  section  enacts  that 
1^0  dam,  except  those  protected,  by  grant  or  charter  or^  itn- 


672 


THE  WEEKLY  REPORTER. 


CMty  23, 1863.]    VoL  Xl. 


Common  Law. 


Hulls  r.  Estcourt. 


Common  Law. 


memorial  nsage,  shall  be  used  **  for  the  purpose  of  catching 
or  facilitating  the  catching  of  salmon;''  and  that  no  such 
weir  shall  be  so  used  unless  it  have  a  proper  fish  pass. 
Hy  brother  Martin  doubts  whether  it  can  be  said  that 
this  weir  is  used  for  the  purpose  of  catching  salmon,  be- 
long^g,  as  it  does,  to  a  different  person  from  the  pro- 
prietor of  the  fishery.  That  question  is  doubtful;  but  I 
am  inclined  to  think  that  if  a  man  avails  himself  of  a 
weir,  though  he  is  not  the  owner  of  it,  for  the  purpose  of 
facilitating  the  catching  of  salmon,  he  would  come  under 
this  clause.  I  do  not  mean  to  differ  from  the  rest  of  the 
Court  in  the  grounds  of  my  decision,  but  I  wish  to  express 
an  opinion  that  probably  persons  cannot  evade  the  pro- 
visions of  the  Act  by  placing  engines  for  the  catching  of 
salmon  more  than  fifty  yards  below  a  weir  if  the  catching 
of  salmon  by  those  engines  is  facilitated  by  the  weir.  In 
many  cases  the  weir  or  the  main  part  of  it  belongs  to  a 
different  person  from  the  owner  of  the  fishery.  It  is  said, 
therefore  that  by  the  construction  put  upon  the  Act  by 
the  Court  you  either  take  away  the  right  of  the  owner  of 
the  fishery  or  compel  him  to  make  compensation  to  the 
owner  of  the  weir  for  putting  up  a  fish  pass,  and  obviously 
a  fiah  pass  cannot  be  put  up  without  occasioning  a  loss 
which  must  be  borne  by  the  owner  of  the  fishery,  whether 
he  be  also  the  owner  of  the  weir  or  not,  for  the  head  of 
water  is  thereby  diminished;  but  Mr.  M*Intyre  has  con- 
vinced us  that  this  is  the  right  construction,  and  that  the 
Legislature  did  not  shrink  from  requiring  to  be  done  what 
the  appellants  contend  is  a  hardship.  I  believe,  how- 
ever, that  in  the  long  run  these  provisions  will  be 
found  to  be  a  benefit  even  to  the  persons  whose  rights  are 
thus  interfered  with. 

Wilde,  B. — I  am  of  the  same  opinion.  If  this  be  a 
case  of  a  fishing  weir  or  fishing  mill-dam  then  it  comes 
within  the  first  clause  of  the  12th  section,  there  being  no 
fish  pass.  If  not,  but  the  engine  used  is  separate  from 
the  weir,  then,  by  words  as  plain  as  language  can  make 
them,  it  is  brought  under  the  second  clause. 

Jitdgment  far  tlie  respondent. 

Attorneys  for  the  appellants,  Cheiter  ^  Co, 

Respondent's  attorneys,  Chester  ^  Urquluirt,  for  Bridg- 
mati,  Chester. 


EX.  Hulls  v,  Estcouet.  April  27. 

Municipal    Corporatism  Act — Freemen — Rights  of — Old 
Burgess^New  burgess — 5  ^-  G  mil.  4,  c.  76,  ss.  2  and  9. 

The  Municipal  Corporation  Act,  6  ^-  6  Will.  4,  c.  7G, 
8.  2,  reserves  all  rigfUs  of  property  and  beneficial  exemp- 
tions tofreemenf  their  wiees  and  children. 

Section  9  provides  that  every  male  person  of  full  age  who^ 
on  the  last  day  of  August  in  any  year,  sJuill  have  occupied 
any  house,  wareJiouse,  counting-house,  or  shop  within  any 
borough  during  tliat  year,  and  the  whole  of  each  of  the  two 
preceding  years,  and  also  during  the  time  of  such  occupa- 
tion, shall  have  been  an  inliabitant  householder  within  the 
borough  or  within  seven  miles  thereof,  shall,  if  duly  en- 
rolled, be  a  burgess. 

The  burgesses  of  the  city  of  Q.  had  from  time  immemo- 
rial a  right  of  pasturage  on  certain  land  in  and  about 
the  city  of  G. 

Held,  tlMt  the  right  of  pasturage  was  in  the  old 
burgesses  of  the  city  exclusive  of  the  new  burgesses  under 
sect,  d  of  the  Municipal  Corporation  Act,  6^6  Will.  4, 
c.  76,  such  right  of  pasturage,  being  a  right  of  property 
reserved  to  the  freemen,  tJieir  wives  and  children,  by  sect.  2. 

Declaration — For  that  the  defendant,  on  the  2nd  day 
of  August,  1860,  in  the  parish  of  St.  Catherine,  in  the 
city  of  Gloucester  and  county  of  the  same  city,  in  a  certain 
oloBe  there,  called  St.  Catherine's  Meadow,  took  the  cattle 
of  the  plaintiff — ^to  wit,  two  colts, — and  unjustly  detained 
the  same  against  sureties,  &o. 

Avowries,  let.  That  the  oity  of  Gloucester  is  an  ancient 


city,  and  the  mayor  and  burgesses  thereof,  until  and  at 
the  time  oi  the  first  election  of  councillors  of  the  said  city, 
under  the  statute  6  &  6  Will.  4,  entitled  "  An  Act  to  pro- 
vide for  the  regulation  of  municipal  corporations  in  Eng- 
land and  Wales,"  had  been  and  were  a  body  politic  and 
corporate,  known  by  divers  names  of  incorporation,  and 
amongst  others  by  the  name  of  the  mayor  and  burgesses 
of  the  town  of  Gloucester,  kc. ;  and  further,  that  on  the  26th 
of  December,  1835,  the  first  election  of  councillors  for  the 
said  city  was  holden  under  the  provisions  of  the  said 
statute;  and  thereupon  and  by  virtue  of  the  said  statute  the 
said  body  corporate  took  the  name  of  the  mayor,  alder- 
men, and  citizens  of  the  city  of  Gloucester,  kc.,  and  then 
became  and  from  thenoe  hitherto  have  been  a  body  politic 
and  corporate  under  that  name;  and  further,  that  from 
the  time  whereof  the  memory  of  man  is  not  to  the  contrary 
the  said  close,  in  which,  &c.,  is  a  certain  common  field, 
formerly  called  Archdeacon's  Meadow,  and  now  called  St. 
Catherine's  Meadow,  &c.;  and  that  from  time  whereof  the 
memory  of  man,  &c.,  the  said  mayor  and  burgesses  re- 
spectively had  and  used,  and  respectively  were  accustomed 
to  have  and  use,  and  of  right  ought  to  have  had  and  used, 
for  every  burgess  of  the  said  city,  being  an  admitted  free- 
man, and  for  the  particular  benefit  of  every  such  burgess, 
common  of  pasture  in.  Sec.,  the  said  close  in  which,  kc., 
every  year  for  a  certain  number  of  his  own  proper  beasts, 
ko.',  and  the  defendant  further  says  that  before  and  at 
the  present  time,  when,  kc.,  he  was  a  burgess  and  admitted 
freeman  of  the  said  city,  and  as  such  entitled  to  have, 
use,  and  enjoy  the  said  common  of  pasture  in  the  said 
close,  in  which,  kc,  and  because  the  said  cattle  of  the 
plaintiff,  who  was  not  an  admitted  freeman  of  the  said 
city,  or  otherwise  entitled  to  common  of  pasture  of  the 
said  close  in  which.  Sec.,  were,  kc.,  wrongfully  in  the  said 
close  doing  damage  thiireto,  so  that  the  defendant  oould  not 
have  or  enjoy  his  said  common  of  pasture,  &c.,  he  well 
avows  the  taking  of  the  said  cattle,  kc,  as  a  distress  for 
the  said  damage. 

2ndly.  Claiming  a  similar  right  on  behalf  of  the  said 
mayor  and  burgesses  under  a  deed  of  grant  from  the 
abbot  of  the  monastery  of  St.  Peter,  in  Gloucester,  in  the 
time  of  Henry  YIII. ;  and  the  defendant  says  that  the  said 
burgesses  mentioned  in  the  said  indenture  were,  at  the 
time  of  the  making  of  the  same,  and  they  and  their  suc- 
cessors from  thenceforth,  hitherto  always  have  been,  and 
still  are,  admitted  freemen  of  the  said  city;  and  that  the 
said  common  of  pasture  has  always  been,  from  the  time 
of  making  the  said  indenture,  hitherto  had,  used,  and  ap- 
plied for  the  particular  benefit  of  such  burgesses;  and  the 
defendant  further  says  that  before,  kc,  and  at  the  said  time 
when,  kc,  he  was  a  burgess,  and  admitted  freeman  of  the 
said  cit^,  and  as  such  entitled,  kc,  and  because  the  said 
cattle  of  the  plaintiff,  &;c.,  who  was  not  an  admitted  free- 
man, &c.,  he  well  avows  the  taking,  kc 

'drdly.  Claiming  a  similar  right  for  the  burgesses  of  the 
city  of  Gloucester,  being  admitted  freemen  of  the  said 
city  under  unint^rupted  user  for  sixty  years  before  the 
commencement  of  the  suit. 

Pleas  to  the  said  avowries  that  the  said  mayor  and 
burgesses  by  their  several  names  of  incorporation  respec- 
tively, until  and  at  the  time  of  the  first  election  of  coun- 
oiUors  of  the  said  city  under  the  said  statute  from  time 
whereof  the  memory  of  man  rtmneth  not  to  the  contrary, 
had,  and  used,  and  were  accustomed  to  have  and  use,  and 
of  right  ought  to  have  had  and  used,  for  every  burgess 
whatever  of  the  said  town  and  city  respectively,  and  not 
for  the  particular  benefit  of  any  class  thereof,  the  said 
common  of  pasture  in  the  said  close  in  which,  kc,  at  the 
times,  and  for  the  beasts  in  the  said  avowries  mentioned; 
and  that  from  the  time  of  such  first  election  of  coun- 
cillors hitherto,  the  said  mayor,  alderman,  and  citizens, 
by  their  name  of  incorporation  in  the  said  avowries  men- 
tioned, have  thence  hitherto  continued  to  be  entitled 
to  the  right  of  common  before  and  up  to  that  time 
vested  in  the  said  mayor  and  burgesses  by  their  ancient 
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thej  had  not  been  stamped,  or  of  the  necessity  for  stamping 
them.  His  friends  had  raised  sufficient  money  to  pay 
the  penalty,  £50,  and,  upon  application  to  the  Lords  of  the 
Treasury,  they  had  consented  to  stamp  the  articles  on  pay- 
ment of  that  sum.  The  applicant's  father  had  died  in 
April  last.  The  application  was  for  an  order  that  the 
articles  should  be  enrolled  on  being  stamped.  The  appli- 
cant, before  paying  the  penalty,  was  desirous  of  being 
assured  that  they  would  be  enrolled. 

WiOHTMAN,  J. — I  am  told  that  you  must  first  go  to  the 
Treasury  and  pay  the  stamp  duty,  and  then  you  may  come 
to  this  Court.  The  articles  cannot  be  enrolled  before  they 
are  stamped.  I  will  tell  you  what  I  will  do  when  you 
have  stamped  them,  but  not  before.  I  will  not  say  any- 
thing about  it  now. 

Bvle  refused. 


!••  0.  March  1 1 ;  May  C. 

ROLFB  r.  Pebby. 

WiU—ExaneratUfn— Locke  King's  Act,  17  ^-  18  Vict,  e. 
113 — Exception — "Will  already  nuide" — Jie-publiea- 
tion, 

A  will  made  in  1848  contained  a  devise  of  real  estate. 
The  testator f  in  1861,  made  another  testamentary  instru- 
ment not  affecting  the  former  devisCy  and  not  referring  to 
the  former  will.  The  real  estate  was  siihject  to  a  mort- 
gage. The  devisee  claimed  to  have  his  real  estate  ex- 
onerated from  a  mortgage  debt. 

Ifeldf  that  the  will  was  "  a  will  already  made  "  within 
the  exception  of  the  17  ^  IS  Viet.  c.  113  (Locke  King's 
Act);  that  its  re-publication^  after  the  statute  came  into 
operation^  did  not  bring  it  within  its  provisions,  and  tJtat 
the  devisee  was  entitled  to  have  the  real  estate  exonerated 
out  of  the  personalty. 

Nehemiah  Perry,  by  his  wUl  dated  the  Gth  of  September, 
1847,  directed  his  just  debts  and  funeral  and  testamentary 
expenses  to  be  paid  out  of  his  personal  estate,  and  after 
payment  of  the  same,  the  testator  bequeathed  ^e  residue 
of  his  personal  estate  to  his  daughter,  Sarah  Ann  Perry. 
And  the  said  testator  devised  his  real  estate  to  trustees 
upon  trust  for  the  benefit  of  his  daughter,  and  her  chil- 
dren, with  gifts  over. 

The  said  testator  made  a  testamentary  instrument, 
dated  the  22nd  of  December,  1861,  which  was  as  follows: — 
<<This  is  the  last  will  and  testament  of  me  Nehemiah 
Penry.  I  appoint  John  Rolfe  and  Edmund  Emson  execu- 
tors and  trustees  of  this  my  will.  I  give  the  following 
legacies: — to  R.  Nash,  the  sum  of  £100,  &c."  The  testa- 
tor made  no  reference  to  the  former  wiU,  and  did  not 
alter  the  devise  of  his  real  estate. 

The  said  testator  died  on  the  7th  of  December,  1861, 
and  probate  of  the  said  testamentary  instruments  was 
granted  to  J.  Rolfe  and  E.  Emson  (the  plaintifEs  in  the 
suit). 

The  testator  died  possessed  of  considerable  personal 
estate,  and  was  also  seised  of  real  estate  subject  to  two 
mortgages. 

This  suit,  which  was  instituted  to  determine  the  rights 
of  the  parties  under  the  two  testamentary  instruments, 
came  on  before  Yice-Chanoellor  Wood,  and  is  reported 
W.  R.  ante,  357. 

The  question  on  the  re-hearing,  which  was  not'decided 
in  the  Court  below,  was  whether  the  real  estate  was  ex- 
onerated from  payment  of  the  mortgage  debt. 

By  the  17  &  18  Vict  o.  118  (Locke  King's  Act),  which 
enacts  that  the  land  of  a  deceased  person  shall  be  pri- 
marily liable  to  the  payment  of  all  mortgage  debts  with 
which  the  same  shall  be  charged,  contains  tiie  following 
proviso: — ^"Provided  always,  that  nothing   herein  con- 


tained shall  affect  the  rights  of  any  person  claiming  under 
or  by  virtue  of  any  will  already  made  or  to  be  made  before 
the  1st  of  January,  1855." 

The  question  in  the  present  case  was  whether,  the  will 
having  been  made  in  1847,  and  the  subsequent  testa- 
mentary instrument  in  1861,  the  proviso  in  the  Act  was 
to  be  applied. 

Wickens,  for  the  plaintiffs. 

Daniel,  Q.C.,  for  the  devisee. 

Amphlett,  Q.C.,  for  the  widow  of  the  testator. 

Jlendall,  for  the  next  of  kin. 

Cases  cited: — Moore  v.  Moore,  10  W.  R.  877;  WooUttm- 
croft  V.  Woolstencroft,  2  De  G.  F.  &  J.  347,  0  W.  R.  42; 
Eno  V.  Tatam,  W.  R.  ante,  475. 

The  LoBD  Chancellob. — ^Two  questions  have  been 
argued  before  me  on  a  recent  statute  of  the  Legisla- 
ture, passed  in  the  year  1854.  The  first  question  is 
whether  the  Act  has  any  application  whatever.  The 
second  question  will  be,  supposing  it  to  apply,  whether 
there  be  not  found  in  this  wUl  words  which,  accord- 
ing to  the  exception  contained  in  the  statute,  would 
prevent  the  statute  from  being  the  rule  touching  the 
payment  of  the  mortgage  debt.  It  was  the  object  of  the 
Legislature  plainly  in  this  statute,  in  the  first  place,  to 
prevent  it  being  a  retrospective  rule.  Accordingly,  it  is 
defined  very  accurately  from  what  period  it  shall  come  in 
force,  and  what  effect  it  shall  have  prospectively.  It  declares 
expressly  that  it  shall  not  have  a  retrospective  operation 
to  affect  the  rights  of  persons  claiming  under  *^  any  will 
already  made."  Now,  I  have  before  me  persons  who,  so 
far  as  the  present  controversy  extends,  claim  both  of  them 
under  a  will  made  in  1848;  because  the  devisee  of  the 
real  estate  refers  his  rights  entirely  to  the  devise  con- 
tained in  the  will  which  was  duly  made  and  executed  in 
the  year  1848.  And  the  other  question,  so  far  as  relates 
to  the  indication  of  a  contrary  intention,  depends  on  the 
meaning  of  the  words  written  by  the  testator  in  the  will 
made  and  executed  in  the  year  1848.  What,  then,  does 
the  Legislature  mean  by  the  words  "  will  already  made  '*? 
It  is  said  that  nothing  can  be  properly  denominated  a 
will  until  after  the  dea&  of  the  testator,  when  it  conies 
into  operation.  I  am  not  of  opinion  that  it  is  the  mean- 
ing of  the  word  *'  wUl "  in  this  part  of  the  statute.  I 
tbLik  the  design  of  the  Legislature,  as  evidenced  from  the 
whole  of  the  Act,  was  to  prevent  this  new  rule  of  distri- 
bution being  applied  to  any  landed  estate  when  that 
estate  is  found  to  be  disposed  of  and  governed  by  the 
operation  of  a  will  actually  made  antecedently  to  the  time 
fixed  by  the  Legislature — ^namely,  the  1st  of  January, 
1855.  And  the  word  "wUl"  is,  of  course,  used  here 
with  reference  to  its  state  and  effect  as  a  wilL  But  it 
denotes  an  instrument  already  made  as  an  instrument 
which  shall  hereafter  come  into  operation  as  such.  Be- 
cause the  rule  is  so  taken,  the  proviso  is  express  that  the 
statute  shall  not  affect  the  rights  of  i>ersons  claiming 
under  or  by  virtue  of  "any  will  already  made."  Of 
course  no  person  can  claim  under  a  will  until  after  t^e 
death  of  the  testator.  Any  person  may  claim  under  a 
will  coming  into  operation  after  the  1st  of  January,  1855, 
but  actually  made  and  executed  at  a  date  anterior  to  that 
time.  Hy  opinion  is,  therefore,  that  here  the  parties 
before  me  do  claim  under  a  will  which  was  in  existence 
at  the  time  of  the  passing  of  this  Act,  and  therefore  was 
already  made,  and  which,  as  so  made,  does,  for  the  purpose 
of  this  controversy,  come  into  operation  after  the  time  fixed 
by  the  Act,  and  the  parties  before  me  claim  under  that  in- 
strument. A  difficulty  would  undoubtedly  have  arisen 
if  the  parties  were  claiming  not  entirely  under  the  will 
of  1848,  but  claiming  the  property  in  question  under  and 
by  virtue  of  a  will  actually  made  in  1848,  but  re-published 
at  a  subsequent  time,  and  the  devises  in  which  took  effect, 
quoad  any  particular  estate,  by  virtue  only  of  that  subse- 
quent re-publication.    There  would  have  been  a  difficulty 
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under  whioh  the  learned  CommiBskmer  has  placed  tlieee 
gentlemen    on    the    Ust      The    question    is    whether, 
under  these  <»xouiBBtances,  they  onglit  to  remain  on 
the    list    as    contributors    in    respect    of    100     shares 
each.     It  was  not  contended,  on   the  part  of  the  ap- 
pellants, that  if  they  were  under  tiie  obligation  of  taking 
100  shares  as  directors,  that  oblig^on  could  be  satisfied 
by  their  taking  paid-up  shares.    Nor  oould  it  have  been 
80  contended.    It  would  be  a  mere  delu»(m  to  hold  that 
the  obligation  could  be  satisfied  witiliont  any  liability 
being  incurred.    Nor  was  it  contended  that  Idiis  case  was 
governed  by  the  MarqnU  of  Ahercorn*8  cote,  being,  as  it 
is,  in  eyerj  respect,  d^ftinguishable  from  that  case.    But 
it  is  said  that  the  appellants  were  under  no  Hability  to 
take  any  shares  in  ti^  company;  that  the  resohition  of 
the  10^  of  August,  1860,  was  a  mere  agreement  between 
the  parties,  and  not  an  agreem^it  with  the  company, 
whudi  then  had,  in  faet,  no  existence;  that  that  agree- 
ment was  superseded  by  the  mem<»andum  of  assodat^A, 
hj  which  the  appellants  agreed  to  take  twenty-one  shares 
each;  that  under  the  articles  of  association  tli^  appeHants 
were  und^  no  liability  to  take  100  shares  each;  tiiat  it 
was  intended  that,  und^  the  61st  clause  of  these  articles, 
the  appellants,  as  subscribers  to  tiie  memorandum  of  as- 
sociation, should  act  as  directors  only  ^  until  directors 
were  appointed "  l^  the  shareholders ;  and  that  the 
appellants  continued  to  act  as  directors  on  tiie  faith  of 
that  understanding,  and  were  in  no  way  affected  by  &e 
62nd  article.      Now,   I  am   not   of    opinion  that  the 
argument  can  be  at  idl  maintained  that  these  gentlemen 
were  not  affected  by  the  62nd  article.    I  think  that  by 
the  60th  clause  of  these  articles  it  became  the  duty  of 
these  gentlemen,  as  subscribes  to  the  memorandum  of 
association,  to  appoint  directors,  the  60tii  clause  being 
that  *'  the  number  of  directors,  and  the  names  of  the  first 
directors,  shall  be  determined  by  Hhe  subscribers  of  the 
memorandum  of  association."    So  that,  as  I  read  these 
articles,  the  duty  of  these  gentlemen  was  to  nominate 
directors.     It  was  their   duty  to  i^ypoint  directors  of 
the  company,  and  I  think  that  the  62nd  clause  of  the 
articles  does  extend,  and  would  extend,  to  directors  so 
appointed.    It  haying  been  the  duty  of  these  gentlemen 
.  80  to  appoint  directors,  I  am  of  opinion  that  they  are 
chargeable  in  equity  as  if  they  had  appointed  themselyes 
directors.    The  72nd  clause  was  relied  upon  hj  the  appel- 
lants; but  I  think,  so  far  from  assisting  the  appellants'  case, 
that  it  f ayours  the  yiew  I  haye  taken  of  o^et  parts  of  the 
articles  of  association,  because  it  fttyours  t^  ytew  that  the 
appellants  must  be  considered  as  directors  appointed  by 
the  subscribers  to  the  memorandum  of  association.    Upon 
these  grounds,  I  concur  in  the  judgment  of  the  learned 
commissioner.    As  to  the  costs,  I  am  of  opinion  that  the 
appellants  should  pay  all  costs  from  the  date  of  the  order 
of  reference  back  to  the  Commissioner,  but  no  costs  up  to 
that  time,  as  the  appellants  hare  partially  snoceedod  in 
their  appeal 

Knight  Bbucb,  L  J. — It  is  unnecessary  &>r  me  to  ex- 
press any  further  opinion  iA  this  case,  other  than  that, 
taking  into  consideration  what  passed  at  the  meetings  of 
the  8th  and  10th  of  August,  talang  those  proceedings  and 
the  articles  of  association  tc^ther,  I  agree  in  the  opinion 
whioh  has  been  arriyed  at  by  my  learned  brother,  and  I 
concur  also  in  his  decision  as  to  the  costs. 

Solicitors  for  the  appellants,  Zawranee  Jjr  Of, 

Solicitors  for  the  o£Blcial  liquidator,  Bennett  ^  Stark, 


ILB.  Wells  v.  Maxwell.      April  26,  29. 

Vendor  and  pnrohamr  "'Spmsifie  petformanee  -^BuUding 
land — l\me  the  e$$once  if  eofttract-^Mtiae  to  re»oituL 

W,  andM,  entered  into  a  contract  whereby  Jf.  agreed  to 
purehoie  from  W,  apiece  oflmildi/ng  land  for  the  pwrpae 
of  erecting  thereon  a  home  fbr  hii  own  reeidence.    By  the 


term*  of  the  contract  the  wndor  wa$  fbrthwith  to  maJ^  e^ 
ready  which  the  purchoicr  wae  to  he  entitied  to  «tM,  a$  a^m 
access  to  and  from  the  land  purchased,  and  tks  purcha^tcr 
was  within  eighteen  months  after  the  execuMon  of  the  com  - 
reyance  to  erect  a  house  of  a  certain  value  on  the  land  pur^ 
chased.  Some  delay  occurriny  on  the  part  of  the  vcndaK 
in  answeriny  the  requisitions  on  title,  the  pnrchaser  yar^ 
him  notice  in  writing  that  unless  suoh  requisitions  wer^ 
complied  with  within  a  month  ho  should  consider  the  eof^~ 
tract  at  an  end.  The  vendor*s  solicitor  took  steps  to  satigfigf 
the  requisitions,  but  failed  to  do  so  within  the  timefijeed  h^ 
the  notice.  The  purchaser  afterw€trds  refused  to  perfbrrm 
the  contract,  relying  on  the  notice  to  rescind.  On  a  hiU  btf 
the  ifcndorfor  specific  perft^rmanee — 

Seld,  1st,  that  the  subject  matter  of  the  contract — tlz.,  tJte 
purchase  cjf  land  for  the  purpose  of  building  a  house  for 
residence — did  not  in  itself  make  time  of  the  essence  qf  th4^ 
contract, 

2ndl0f  that  the  purchaser  was  not  justified  whUe  nego- 
tiations were  going^  on  for  the  removal  qf  his  olyections  to 
tlui  title,  in  giving  the  vendor  notice  to  complete  within  a 
month,  or  tluU  the  contract  be  rescinded, 

Srdly,  that  the  drcumsUmoe  that  part  of  the  consider  a- 
Hon  for  the  contract  was  that  the  vendor  should  maha  a 
road,  which  had  not  been  completed^  did  not  prevent  the 
Court  from  specifiifaUy  enforcing  the  contract. 

This  was  a  yendor's  suit  for  flpeelfloperfomuuice  and  an 
injuncticm  to  restrain  an  action  at  law  commenced  by  the 
purchaser  to  recoyer  damages  A»  breach  of  the  agreement. 
'Hie  subject  matter  of  tiie  contract  was  e^;hteen  acres  of 
building  land.   The  contract  for  sale  was  dsbed  the  2<Sth  of 
May,  1862,  and  proyided  (chmse  1)  that  the  plaiiitiff 
should  sell  and  the  defendant  should  buy  Idle  property 
(describing  it),  together  with  tiie  right  of  using  as  an 
access  to  and  firom  the  land  purohaeed  the  road  therein- 
after  agreed  to  be  formed  and  made  by  the  plaintiff  ahmg 
the  site  shown  in  the  plan;  and  that  the  purchase-money, 
£2,000,  should  be  paid  on  the  1st  of  July,  on  a  good  title 
being  shown  and  conyeyance  executed;  (clam*e  2}  tiiat 
the  plaintiff  should  within  ten  days  ftrom  the  date  oi  the 
contract  deHyer  to  the  defendant  an  abstract  of  title,  and 
should  forthwith  form  and  make  along  tiie  site,  and  of 
the  width  shown  in  ihe  plan,  a  good  road,  with  proper 
footpaths  thereto,  the  plaintiff,  his  heirs  or  assigns,  bo  be 
repaid  such  proportion  of  making  the  road  as  therein- 
after mentioned;  (dause  8)  that  the  objections  to  the 
titie  should  be  made  within  twenty-one  days  from  the 
deliyery  of  the  abstract,  otherwise  slumld  be  considered  as 
waiyed,  and  that  in  that  respect  time  should  be  consfidered 
of  the  essence  of  the  contract;  (clause  5)  that  tiie  pnr- 
dhaee  should  be  ocmipleted  on  the  day  thereinbefore  men- 
tioned; and  (clause  6)  that  if  from  any  cause  not  arising 
from  the  de&ult  of  the  plaintiff  the  purchase  should  not 
be  eompleted  on  that  day,  the  defendant  should  pay 
interest  on  the  purchase-money  until  completion.    By  tiie 
lltii  clause  the  defendant  agreed  by  way  of  contract,  but 
which  was  not  to  form  part  of  the  conyeyance,  within 
eighteen  months  from  the  execution  of  the  conyeyance, 
at  his  own  cost,  to  build  a  house  fit  for  habitation  and  use 
on  the  land  purchased,  and  iesaoe  the  land  on  all  sides 
thereof  where  the  same  abutted  upon  other  port  of  the 
plaintiff's  property  with  proper  aid  sufficient  fencings, 
and  that  he  would  expend  £3,000  at  least  in  buildings;  and 
by  the  1 2th  clause,  the  defeudant  waS|  on  the  completion  of 
the  road,  to  pay  to  the  plaintiff  £50  towazds  the  expense 
incurred  by  the  plaintiff  in  making  so  much  of  the  road 
and  footpeUih  to  be  made  by  the  plaintiff  as  lay  within  the 
limits  of  the  property  puxohased  by  the  defendant^  and 
would  in  the  meantime,  and  until  the  road  should  haye 
been  taken  to  hy  the  parish  as  a  parish  xoad^  or  tha  re- 
pairs thereof  fdiould  haye  been  otherwise  proyided  for, 
pay  to  the  plaintiff  a  rateable  proportion  of  the  expense 
incnrred  by  him  in  keeping  and  majntaftring  thait  portion 
of  the  read  and  fbof^a^  iat  good  aad  8«flMM«  fepafr, 
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time  for  the  performance  of  the  contiact  in  the  contract 
itself.  It  is  to  be  assumed  that  the  parties  expected  that 
the  contract  woold  be  performed  on  the  Ist  of  Jnly,  but 
there  is  no  agreement  that  it  shall  be  performed  on  the 
Ist  of  July,  or  that  either  party  shall  be  at  liberty  to  re- 
pudiate it  if  it  be  not.  No  doubt  Lord  Thurlow  held  that 
time  could  not  be  made  of  the  essence  of  the  contract  in 
ordinary  cases  of  purchase,  but  that  doctrine  has  since 
been  completely  overruled;  and  time  may  be  made  of  the 
essence  of  the  contract,  but  it  requires  a  distinct  and 
express  statement  for  that  pnrpose.  So  far  from  finding 
any  agreement  here  that  the  contract  shall  be  completed 
by  the  Ist  of  July,  it  appears  to  me  that  the  contract 
makes  a  provision  for  the  possibility  of  its  not  being  com- 
pleted by  that  time;  for  it  states  in  the  6th  paragTiq>h 
that  if  from  any  cause  whatever,  not  occasioned  by  the 
default  of  the  plaintiff,  the  purchase  shall  not  be  completed 
by  the  1st  of  July — ^not  that  the  contract  shall  be  at  an 
end,  but  that  the  defendant  shall  pay  interest  from  that 
day  until  the  puxchaae  shall  be  completed,  and  shall  from 
the  same  day  be  entitled  to  the  possession  of  the  land,  and 
the  rents,  if  any,  until  the  day  of  the  completion  of  the 
contract.  In  fact,  there  is  not  a  word  said  about  time  in 
this  contract,  excepting  in  the  2nd  and  Srd  paragraphs, 
in  which  it  directs  that  the  solicitors  of  the  plaintUf  shall 
within  ten  days  deliver  an  abstract  of  title  to  the  pur- 
chaser, and  that  the  defendant  shall  make  his  objections 
within  twenty-one  days  from  that  period;  and  if  he  does 
not — ^not  that  the  contract  shall  be  put  an  end  to—  but 
that  all  the  objeetions  to  the  title  e^iaJl  be  considered  as 
waived,  and  that  in  this  respect  time  shall  be  considered 
as  of  the  easence  of  the  contract.  Why  do  the  parties  say 
**  in  this  respect"  if  they  mean  that  time  is  to  be  of  the  es- 
sence of  the  contract  in  every  respect.  This,  therefore,  is 
distinctly  a  case  in  which,  in  my  opinion,  no  time  whatr- 
ever  is  Hmited  for  the  performance  of  the  coniaraot.  But 
if  it  had  been,  and  if  by  the  form  of  this  contract  you 
oonld  say  that  the  1st  of  July  was  the  time  limited  for 
^e  performance  of  the  contract,  it  has  been  clearly  waived, 
because  it  was  not  until  the  4th  of  August  that  notice  is 
given  to  rescind  the  contract.  I  shall  have  to  consider 
presenUy  whether  that  notice  is  a  sufScient  or  a  proper 
one;  but  on  the  4th  of  August  notice  is  given  to  rescind 
the  contract  if  certain  things  are  not  done  within  one 
month,  there  being  a  long  correspondence,  taking  place 
between  the  solicitors  of  the  vendor  and  the  solicitor  of 
the  purchaser,  from  the  1st  of  July  up  to  the  4th  of 
August,  when  this  notice  is  given.  Then  I  am  told 
that  though  time  is  not  specified  to  be  of  the  nature 
and  essence  of  the  contract,  yet  the  subject  matter 
of  the  purchase  may  make  it  so.  This  undoubtedly 
is  so  if  it  is  a  property  which  is  perishing  by  lapse  of 
time,  or  if  the  subject  of  the  contract  is  a  matter  which 
has  a  peculiar  value  in  the  mercantile  market,  such  as 
mines  and  the  like,  which  may  vary  from  time  to  time: 
then,  no  doubt,  time  may  be  of  the  essence  of  the  contract 
although  it  is  not  specified;  but  nothing  of  that  sort  exists 
here:  tiie  only  thing  that  is  alleged  is  that  the  property 
was  wanted  for  the  sake  of  a  residence.  The  case  of  Levy  v. 
JAndo,  3  Mer.  84,  was  referred  to  as  an  authority  for  say^ 
ing  that  where  a  person  purchases  a  house  for  the  purpose 
of  a  residence  i^at  may  be  considered  as  one  of  those  cases 
where  it  can  be  assumed  that  time  is  of  the  essence  of 
the  contract.  But  it  is  to  observed  that  in  that  case  the 
purchase  was  of  an  existing  house  which  the  purchaser 
wanted  to  go  into  at  the  time,  and  there  it  was  pointed  out 
very  strongly  in  the  argument  that  if  tiie  house  remained 
untenanted  during  the  whole  of  the  time  until  the  per- 
formance of  the  contract  it  would  have  been  very  seriously 
injused,  Here,  so  far  as  it  appears  &om  the  contract, 
the  building  of  the  house  within  eighteen  months 
was  to  be  for  the  benefit  of  the  vendor,  and  not  for  the 
benefit  of  the  purchaser.  It  is  an  onerous  contract  by 
which  the  purchaser  binds  himself  to  build  the  house 
withia  eighteen  months  for  the  benefit  of  the  vendor.    I 


see  nothing,  therefore,  in  this  case  which,  either  from  tiie 
nature  of  the  thing  sold,  or  from  the  x>eculiarities  attending' 
the  oontraot,  would  make  time  of  the  essence  of  the  contracts 
if  it  be  not  specified  80  in  the  contract  itself;  and  it  is  not  so 
specified.     Then  the  only  question  is  this,  whether  in. 
that  state  of  the  case  and  the  communications  going  on 
between  these  gentlemen  up  to  the  4th  of  Augosit,  the 
notice  of  that  date  is  a  sufficient  notice.     Certain  requisi- 
tions are  made,  and  at  that  time  there  were  only  two  re- 
quisitions which  had  not  been  answered.    I  adopt  the  dis- 
tinction, which  is  a  veiy  proper  one,  between  answering  a 
requisition  and  complying  with  a  requisition — ^for  instance, 
if  a  purchaser  requires  the  vendor  to  show  in  whom  a  cer- 
tain charge  which  appears  to  be  in  existence  is  vested, 
and  that  the  owner  of  the  charge  must  release  the  same, 
and  the  vendor  answers  that  requisition  by  saying  the 
charge  is  vested   in  A.  B.,  and  he  will  oonvey  ;    that 
answers  the  requisition,  but  the  compliance  with  ^e  re- 
quisition is  when  the  persons  join  in  the  conveyance.     It 
is  a  question  of  conveyance,  and  not  a  question  of  title. 
He  joins  in  the  conveyance,  and  discharges  the  land  from 
his  charge  upon  it.   There  were  two  requisitions  left  undis- 
posed of.    The  first,  the  11th,  was  as  to  the  i^eleaae  of  the 
land    from    the    drainage   charge,  and  the  22nd   was 
as  to  an    order    of  the    Qouit   of   Chancery,   making- 
a    call    upon    a   former    proprietor    of    the    land    for 
£900,  in  respect  of  the  National  Allianoe  Insurance 
Company,   which    was   being  wound  up.    Well,  then, 
what    takes    place?      On    the     2oth    of    August    ti&e 
solicitors  of  the  vendor  sends  a  letter  to  the  solicitor 
of  the  purchaser,  in  which  they  state — "  We  have  a  certi- 
fied copy  of  the  order,  which  we  are  ready  to  produce  to 
you.    'the  vendor  is  taking  the  necessary  steps  to  get 
the  land  agreed  to  be  sold  to  Mr.  Maxwell  discharged 
from  the  liability  under  this  order.''    Then  they  say — 
"  But  as  we  have,  of  course,  no  control  over  the.  move- 
ments of  the  commissioners,  we  cannot  undertake  to  effect 
it  within  the  time  limited  by  Mr.  Maxwell's  notice." 
(Mr.  Maxwell's  notice  would  expire  about  a  fortnight  or 
ten  days  from  that  tune.)    **  The  draft  declaration  of  Mr. 
CulE  is  sent  herewith  for  the  perusal  of  Mr.  Yetts."  Then 
it  goes  on — **  Messrs.  Eyre  &  Lawson  have  undertaken  to 
get  satisfaction  to  this  lis  pendens  entered.    The  £U0O 
has  been  long  since  paid  to  Uie  official  manager.    The 
vendor  is  advised  that,  except  as  to  No.  11,  which  will 
be  effected  without  any  delay,  he  has  now  complied  with 
all  the  purchaser's  requisitions,  and  he  will  insist  on  the 
contract  for  sale  being  fulfilled  by  Mr.  MaxweU."     Ho 
ought  not  to  have  said  "  complied  with,"  but  that  he  had 
'*  answered,"  all  the  requisitions.  An  answer  is  sent  to  this 
letter,  saying  that  Mr.  Maxwell  wiU  adhere  strictly  to 
the  notice  given;  and  on  the  6th  of  September,  two  days 
after  the  time  had  expired,  Messrs.  Thomdike  &  Smith 
say — "  We  send  copy  letter  received  from  Messrs.  Eyre  & 
Lawson,  which  wiU  explain  why  sadsfaction  has  not  been 
entered  to  the  Us  pendens,  and  which  we  presume  will  be 
satisfactory.    The  general  drainage  charge  in  respect  of 
the  piece  of  land  purchased  by  your  client  wiU  also  be 
released,  but  we  have  not  yet  quite  arranged  whether  the 
parties  in  whom  it  is  vested  will  join  in.  the  conveyance 
to  your  client,  or  whether  they  will  wish  us  to  get  the 
whole  charge  released.    In  the  latter  event  we  shidl  pro- 
bably take  a  tcaasler  of  their  chaxge  imder  the  Drainage 
Act  to  the  first  mortgagees.    We  believe  the  above  com- 
prise all  the  remaining  requisitions  in  your  notice  to  Mr. 
Wells."     Here  was  a  complete  answer  that  thcj*  had 
done  everything  that  was  required   to  be  done,  and 
that  everything  would  be  complied  with,  and  a  complete 
title  made.    The  reply  to  that  is,  that  the  defendant 
insists  on  his  notice,  and  that  he  will  have  nothing  more 
to  do  with  it.    No  further  communication  then  takes 
place  between  the  parties,  but  the  plaintiff's  solicitors  are 
employed  in  the  meantime,  during  the  long  vacation,  in 
taking  the  proper  steps  necessary  for  complying  with 
these  two  requisitions;  and  the  action  is  brought  on  the 
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IfStot  December;  then  the  parties  are  put  at  arm's  len^fth, 
and  in  abont  the  middle  of  the  month  of  December 
tiie  notice  is  given  that  the  plaintiff  will  insist  on 
his  contract.  The  question  is  whether  in  that  state 
of  circnmstances  the  time  fixed  bj  the  notice  was  a 
reasonable  time  to  give,  not  merely  for  answering  the 
requisitions,  but  for  the  completion  of  the  contract,  and, 
I  presume,  the  execution  of  the  conveyance.  I  am  of 
opinion  that  it  is  not  a  reasonable  time,  and  it  is  clear  that 
I  should  be  overruling  the  opinion  which  I  came  to  in  the 
case  of  I^rMn  v.  Thoroldf  16  Beav.  59,  which  was  con- 
firmed by  the  Lords  Justices,  and  which  has  received  the 
bigh  sanction  of  Lord  St.  Leonards,  if  I  were  to  hold  that 
in  that  state  of  circumstances,  while  the  matter  was 
going  on,  one  party  could  say  to  the  other,  **  Ton  shall 
complete  this  within  a  month,  or  else  I  will  have  nothing 
more  to  do  with  the  oontract."  The  cases  which  have 
been  cited  do  not  betfr  that  out  at  alL  The  case  which 
was  before  me  of  Nctt  v.  Jiwcard,  22  Beav.  307,  was  not 
a  case  of  this  descriptaon.  There  the  plaintiff  said 
to  tlie  defendant^  **  I  wiU  give  you  nothing  more;  I  have 
given  you  eveiyUiing  you  are  entitled  to."  Thereupon 
th«  defendant  said,  "  I  give  you  notice  that  I  will  not 
complete  upon  that;  and  that  unless  you  furnish 
me  with  further  evidence  within  fourteen  days  I 
will  p«t  aa  end  to  the  whole  matter.''  Then  the  plain- 
tiff filed  a  bUl  for  specific  performance,  not  for  the  pur- 
pose so  much  of  showing  that  the  fourteen  days  was  insuf- 
ficient notice,  but  to  show  that  he  had  done  everything 
that  was  reqtiired  of  him.  If  the  Court  thought  he  had, 
he  would  have  had  his  decree  for  specific  performance; 
but  the  Court  thought  he  had  not,  and  consequently  that 
^be  whole  matter  was  put  an  end  to,  and  that  he  could 
not  say  after  that  length  of  time  he  was  entitled  to  a 
decree.  One  of  the  cases  cited  by  Mr.  Batten,  and 
r^ed  on  principaQy  on  behalf  of  the  defendant^  was 
Bensam  t.  Lamb,  9  Beav.  502.  I  sent  for  that  case, 
aud  I  find  that  the  costraot  was  entered  into  in  July, 

1843.  On  tiie  24th  of  November,  1843,  notice  was  given 
by  the  defendant  to  the  plaintiff  that  he  would  put  an 
end  to  the  contract  at  the  expiration  of  ten  days  in  conse- 
quence of  refusal  of  the  assignees  to  join  in  the  convey- 
ance. In  the  January  following  the  purchaser  laid  out 
his  mon^  in  the  purchase  of  other  property.    In  March, 

1844,  which  was  five  months  after  the  notice  had  been 
gr^en,  there  was  an  implication  for  performance  of  the 
agreement,  which  was  refused,  and  a  bill  was  filed  for 
that  purpose  in  the  June  following — that  is  to  say,  between 
ax  and  seven  months  after  the  notice  had  been  given,  and 
had  been  acted  upon.  That  is  a  totally  different  case  from 
the  present.  There  was  no  statement  there  that  the  vendor 
would  get  the  assignees  to  convey,  and  that  they  would 
then  complete  the  purchase.  I  am  therefore  totally  unable 
to  aay  that  this  is  a  case  in  which  time  is  of  the  essenoe 
of  the  oontract  itself,  or  one  in  which  by  reason  of  the 
mm-compliance  or  negligenoe  of  the  vendor  the  defendant 
was  entitled  to  say  ''unless  you  do  something  effectual 
for  the  purpose  of  removing  these  objections  within  one 
month,  I  will  put  an  ^id  to  the  contract."  That 
being  my  opinion  upon  the  question  of  time*  I  think  the 
other  ocmtention  is  one  that  it  is  totally  impossible  to 
support.  It  is  contended  that  this  is  a  oontract  which 
tiuB  Court  will  not  enforce.  Without  referring  to  any  of 
the  decided  cases,  of  which  there  are  several  similar  to  this : 
such  as  Storer  v.  The  Cheat-Western  Railway  Company, 
and  Sandermn  v.  The  Gockermcuth  Bailway  Company;  if 
tills  contention  of  the  defendant  were  to  prevail  it  would 
follow  that  wherever  a  man  enters  into  a  contract  for  the 
sate  or  purchase  of  a  piece  of  land,  and  there  is  anytMng 
to  be  done  by  either  party  l^  way  of  easement  or  by  way 
of  accommodation  to  the  other,  that  that  is  a  conteaot 
which  this  Court  cannot  specifically  enforce.  I  am  of 
qpinl<ni  that  such  is  not  ^e  rule  of  this  Court,  and  that 
such  a  oontract  is  perfectly  distinct  from  a  simple  contract 
by  a  builder  to  bnUd  a  house^  or  by  a  roadmaker  to  make 


a  road,  which  rests  upon  totally  diflierent  considerations 
It  is  suggested  to  me  how  con  the  Court  enforce  this 
contract.  The  simplest  mode  is  this:  if  the  vendor  re- 
fuses to  perform  it,  I  should  allow  the  purchaser  to  com- 
plete the  making  of  the  road,  and  allow  him  to  deduct 
from  the  purchase-money  the  proper  amount  of  expense 
for  making  the  road.  Undoubtedly,  if  this  were  a  contract, 
which  depended  upon  the  fact  of  t^e  road  being  made,  and 
if  that  were  a  consideration  precedent,  then  other  con- 
siderations would  arise;  but  ui>on  the  construction  of 
the  contract  I  am  of  opinion  that  that  is  not  the  effect  of 
it,  but  that  the  effect  of  it  is  simply  that,  as  a  part  or  a<) 
a  condition  of  the  contract,  the  defendant  is  entitled  to 
have  the  road  made.  Now,  what  I  propose  to  do  upon 
that  part  of  the  case  is  this:  I  think  upon  the  evidence  be- 
fore me  I  cannot  come  to  a  conclusion  without  some  mose 
evidence  upon  the  subject  as  to  whether  the  road  has  been 
completed  to  such  an  extent  as  is  reasonably  fair,  having 
regftfd  to  the  oontract  between  the  parties;  but  I  will  re- 
quire the  plaintiff  to  undertake  to  complete  the  road 
within  a  month,  to  the  satisfaction  of  the  defendant's  sur- 
veyor, or  to  tiie  Potisfiaotion  of  some  surveyor  to  be  ap- 
pointed by  the  Court.  There  will  be  the  usual  decree 
for  specific  performance,  the  plaintiff  entering  into  the 
undertaking  above  mentioned,  and  a  perpetual  mjnnction 
to  restrain  the  action.  The  defendant  must  pay  the  costs 
of  the  suit  up  to  and  including  the  hearing. 

Solicitors  for  thfe  plaintiff,  Tlutrndike  ^  Hunt. 

Solicitor  for  the  defendant,  Yett%. 
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Davis  v.  Tttbvby. 

Partition  suit — Sale, 

Tits  Court  has  jurisdiction  in  a  partition  suit  to  direct 
a  sale  in  lieu  of  a  partition. 

This  was  a  partition  suit.  The  property  was  divisible 
into  ninths;  and,  having  regard  to  its  small  value  and 
the  expense  and  difficulty  of  a  partition,  it  appeared  that 
a  sale  would  be  more  for  the  benefit  of  the  parties,  one  of 
whom  was  an  infant.  The  bill  accordingly  asked  for  a 
sale,  or,  in  the  alternative,  for  a  partition. 

Meritt,  for  the  plaintiff,  as  to  the  jurisdiction  with  re- 
ference to  a  sale,  and  costs,  referred  to  Thackeray  v.  Parker, 
V.  C.  W.  (1863),  1  N.  R.  667. 

Freeling,  for  the  defendants,  one  of  whom  was  an  in- 
fant, consenting. 

The  Master  of  the  Bolls  made  an  order  for  a  sale 
and  payment  of  costs,  so  as  to  throw  the  costs  of  each 
party  on  his  own  share,  as  in  the  case  cited. 

Solicitors  tor  the  plaintiff,  Tbrr,  Janeway,  ^  Tagart, 
tor  Vassal  ^  Parr, 


M.B.  Ellice  v,  Roupell.  (2)       .  May  7,  8. 

Bill  to  perpetuate  testimony — Motion  to  stay  proceedings 

— Practice, 

A  defendant  wlio  has  answered  a  hill  to  perpetual 
testimony,  and  thereby  admitted  the  plaintiff's  right  to  ess- 
amine  witnesses  in  porpetuam  rei  memoriam  cannot  after^ 
wards  move  to  stay  proceedings  in  that  suit  upon  the 
ground  that  in  another  suit  the  plaintiff  has  made  the 
matters  in  question  the  subgect  of  judicial  in^>estigation. 

If  the  defendant  wishes  to  avail  himself  of  such  an  ob- 
jection to  the  stdt,  he  m^tst  do  so  at  the  proper  time  by  plea 
or  demwrrer. 

This  cause  came  on  again  upon  a  motion  by  the  de- 
fendants to  stay  all  further  proceedings  in  the  suit  to 
perpetuate  testimony,  and  tiat  the  defendants  costs 
of  suit  might  be  taxed  and  paid.  The  facts  of 
ttie    case    are   fuHy  stated   ante  p.   (>T9.     The   last 
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decision  of  his  Honour,  disallowing  the  plaintiff's 
exceptions  to  the  answer  of  the  defendant  Mis.  Eoupell 
to  the  amended  bill,  was  acquiesced  in  by  the  plaintiffs; 
and  they  accordingly  filed  replication,  and  proposed  to  pro- 
ceed with  the  examination  of  witnesses  with  a  view  of 
perpetuating  their  testimony.  The  defendant  now  moved 
that  all  further  proceedings  might  be  stayed  in  the  suit, 
upon  the  ground  that  by  the  institution  of  the  suit  before 
Yice-Chancellor  Wood,  the  plaintiffs  had  themselves 
shewn  that  the  subject  matter  of  the  suit  to  perpetuate 
testimony  was  capable  of  present  judicial  investigation, 
and  that  the  defendants  ought  not  to  be  harrassed  by 
two  proceedings  going  on  at  the  same  time  about  the 
same  matter. 

Tke  Solieitor- General  (Sir B,  Palmer,  Q.C.),Selmjn,  Q,C., 
and  C,  Stranston,  appeared  for  the  defendants,  in  support 
of  the  motion. — It  was  clear  that  if  both  these  suits  were 
for  relief  they  could  not  go  on  together;  but  here,  one 
suit  (that  for  relief)  was  absolutely  destructive  of  the 
other.  A  fartivri,  the  proceeding's  in  the  latter  ought  to  be 
stayed.  In  consequence  of  the  course  taken  by  the  plain- 
tiffs, the  suit  to  perpetuate  testimony  would  be  of  no  use 
to  them,  and  as  such  suits  were  never  brought  to  a  hear- 
ing, the  present  mode  of  application — a  motion  to  stay 
proceedings — was  the  only  course  open  to  the  defendants 
to  prevent  a  g^ss  abuse  of  the  machinery  of  the  court. 
The  plaintiffs  could  not  be  permitted  to  carry  on  the  exami- 
nation of  witnesses  in  this  suit,  and  then  vary  their 
course  in  the  other  suit  accordingly.  It  might  be  said 
that  the  present  application  was  only  raising  the  argu- 
ment upon  the  plea  over  again,  but  the  answer  to  that  was, 
first,  that  the  defendants  were  defeated  on  the  plea  upon 
the  purely  technical  ground  that  a  defendant  could  not 
plead  after  he  had  answered,  and,  secondly,  that  in  a  suit 
for  relief,  a  defence  unsucoessf uUy  raised  by  plea  might 
be  and  often  was  fatal  if  used  at  the  hearing.  Here 
the  defendants  were  not  to  be  prejudiced  by  the  cir- 
cumstance that  this  suit  could  not  be  brought  to  a 
hearing.  As  the  defendants  had  only  cross-examined 
the  plaintiff's  witness,  and  had  not  examined  any 
witnesses  on  their  own  account,  they  were  entitled  to 
receive  from  the  plaintiffs  the  costs  of  the  suit:  BUnhe- 
fionie  V.  Feast f  Dick.  153;  Anon,  v.  Andrews,  Bam.  333. 

Baggallay,  Q.C.,  Hobhotise^  Q.C.y  and  Cotton,  appeared 
for  the  plaintiffs,  but  were  not  called  upon. 

The  Masteb  of  the  Bolls  said  that  this  case  was 
not  only  singular  in  its  own  circumstances,  but  it  seemed 
destined  to  raise  a  number  of  points  of  pleading.  The 
present  motion  was,  however,  in  substance,  only  the 
argument  of  the  plea  over  again.  The  Solicitor-General 
admitted  this,  but  said'  that  on  this  occasion  the  defen- 
dants were  free  from  the  technicalities  attaching  to  a 
ple£k  Some  rules  of  pleading  must,  however,  be  pre- 
served. Here  the  defendants  had  put  in  an  answer  to  the 
plaintiffs'  bill,  admitting  the  right  of  the  latter  to 
examine  witnesses  in  perpetvam  rei  memoriam — ix,,  ad- 
mitting the  plaintiffis'  right  to  the  whole  of  the  order 
usually  made  in  such  suits.  Was  it  open  to  them  after 
this  to  say  to  the  plaintiffs  that  they  were  not  entitled  to 
make  use  of  that  order,  but  that  all  proceedings  ought  to 
be  stayed?  Suppose  a  plaintiff  filed  a  bill  to  perpetuate 
testimony,  and  it  appeared  on  the  face  of  it  that  he  could 
bring  the  matter  before  a  court  of  law,  when  the  bill 
would  be  open  to  a  demurrer,  but  the  defendant,  instead 
of  demurring,  answered  the  bill— could  he  afterwards 
move  to  stay  proceedings  on  the  ground  that  the  matter 
was  capable  of  being  tried  at  law?  It  was  obvious  that 
the  CJourt  would  say,  "  You  ought  to  have  availed  your- 
self of  this  defence  by  plea  or  demurrer."  The  case 
would  not  be  different  if  proceedings  at  law  had  been 
actually  commenced.  The  Court  would  not  allow  the 
defendant  when  he  had  admitted  the  plaintiff's  title  to 
the  usual  order  in  such  suit,  to  say  that  he  was  wrong  in 
making  that  admission,  and  aak  that  farther  proceedings 


might  be  stayed.  No  instance  of  on  order  of  this  kind 
could  be  found  in  the  books;  and  it  was  obvious  that  the 
propriety  of  such  a  motion  must  have  been  often 
considered,  where,  pending  proceedings  in  suits  of 
this  character  which,  under  ^e  former  practice,  were 
usually  prolonged  for  a  considerable  time,  the  ob- 
stacle was  removed  which  prevented  the  plaintiff  from, 
bringing  the  matter  before  a  court  of  justice  for 
present  judicial  investigation.  The  circumstance  of  such 
obstacle  being  removed  had  never  been  used  as  a  ground 
for  staying  proceedings  in  such  a  suit.  The  present 
motion  could  not  therefore  be  sustained.  The  plaintiffs' 
title  to  the  examination  of  witnesses  was,  in  fact,  ad- 
mitted by  the  answer  of  the  defendants,  and  the  plaintiffs 
were  therefore  entitled  to  the  benefit  of  such  an  order  as 
was  peculiar  to  suits  of  this  nature.  The  motion  mui>t 
be  refused  with  costs. 

May  8. — ^The  Solicitor- Oen^al  Ihis  morning  stated 
that  on  arrangement  had  been  come  to  between  the 
plaintiffs  and  the  defendants  that  the  evidence  of  the  wit- 
ness Harwood,  which,  it  appeared,  hod  been  token  in  the 
suit  under  an  order  to  examine  him  do  bene  esse,  should  be 
treated  as  if  token  under  a  commission  issued  after  repli- 
cation filed;  and  that  by  consent  all  proceedings  in  the 
suit  to  perpetuate  testimony  should  be  stayed,  the  plain- 
tiffs paying  the  defendants  their  taxed  costs  of  suit. 

Solicitors  for  the  plaintiffs,  Frere  ^  Co, 

Solicitors  for  the  defendants,  LinlUater  ^  Hachvcood, 


V.C.8, 


Tabbottoh  V,  Eable. 
Will —  Construction — Annuity, 


May  8. 


A  testator  directed  his  trustees  to  invest  a  sntn  st^fflctent 
to  pay  £50  per  annum  to  H,  5T,  and  on  her  marriage  or 
death  to  divide  the  stochs,  i'c,  from  which  the  £50  sJumld 
have  been  produced  equally  amongst  his  nephews  and  nieces. 
The  interest  on  the  estate  was  insufficient  to  produce  £50 
per  annum. 

Held,  on  the  construction  of  the  will  that  the  deficiency 
could  not  be  supplied  out  of  the  corpus. 

W.  Earle  by  his  will  devised  and  bequeathed  the  residue 
of  his  real  and  personal  estate  to  trustees  upon  trust  to 
sell  and  convert,  and  to  invest  a  sufiicient  portion  of  the 
moneys  to  arise  by  such  sale  and  conversion  to  produce 
the  annual  sum  of  £50,  in  (Jovemment  or  real  security, 
and  then  upon  trust  to  pay  the  annual  sum  of  £50  by 
equal  half-yearly  payments  to  his  wife's  niece  (the  plain- 
tiff), so  long  as  she  should  remain  a  widow;  and  in  case 
of  her  death  or  marriage  then  upon  trust  to  pay  and  divide 
the  stocks,  funds,  and  securities  from  whidi  the  Boid 
annual  sum  of  £50  should  have  been  produced  unto  and 
equally  amongst  his  nephews  and  nieces;  and  all  the  resi- 
due of  the  moneys  to  arise  from  such  sale  and  conversion 
he  gave  and  bequeathed  unto  and  amongst  his  above- 
named  nephews  and  nieces  to  whom  he  had  bequeathed 
the  stocks,  funds,  and  securities  from  which  the-  said 
annual  sum  of  £50  was  to  be  produced.  The  dividends 
and  interest  on  the  testator's  estate,  when  converted  and 
invested,  did  not  produce  £50  per  annum. 

The  plaintiff  &ed  her  bill,  claiming  to  have  the  defi- 
ciency made  good  out  of  the  corpus  of  the  estate. 

Malins,  Q.C,  and  BiUon,  for  the  plaintiff. — ^The  plain- 
tiff is  entitled  to  an  annuity  of  £50  per  annum  at  all 
events.  This  is  not  a  cose  of  tenant  for  life  and  remain- 
dermen. 

Greene,  Q,C.,  and  Karslahe,  for  the  executors  and  trus- 
tees. 

The  following  cases  were  cited: — Wroughton  v.  Colqu- 
houn,  1  De  G.  &  S.  36;  Wright  v.  OaUendar,  2  Be  G.  M. 
k  G.  652;  Baker  r.  Baker,  6  H.  L.  Caa.  616. 
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Be  English  and  Irish  Church  akd  Uniyersitt  Assurance  Co. 


Chamcest. 


Ohancert. 


any  aotdon,  See,,  or  upon  any  olaim  or  demand  whatsoever 
in  respect  of  that  policy,  be  in  any  wise  subject  or  liable 
for  any  sum  of  money  beyond  the  amount  (if  any)  for 
the  time  being  recoverable  by  the  society  from  such  direc- 
tor, shareholder,  or  other  person,  in  conformity  with  the 
provisions  of  the  deed  of  settlement  in  force  at  the  date 
thereof. 

On  the  4th  of  November,  1861,  an  order  was  made  for 
winding  up  the  society.  Debts  and  claims,  amounting  to 
£37,988  had  been  carried  in,  and  the  assets  in  the 
hands  of  the  official  manager  were  insufficient  to  meet 
this  amount.  The  question  as  to  the  distribution  of 
these  assets  amongst  the  various  classes  of  claimants — 
the  general  creditors  and  the  claimants  in  respect  of 
participating  and  non-participating  policies — ^had  been 
adjourned  ^m  chambers  into  oourt,  and  now  came  on 
for  discussion. 

Bolt,  Q.C,  and  Little,  for  the  official  manager  repre- 
senting the  shareholders,  contended  that  the  policy  holders 
must  be  postponed  to  the  general  creditors,  whose  debts 
had  been  contracted  for  their  benefit,  and  that  the  par- 
ticipating class,  by  taking  a  share  in  the  profits,  were 
liable  as  partners^  and  could  not  establish  any  claim 
against  the  assets,  so  as  to  diminish  the  fund  applicable 
to  tiie  general  creditors.  They  cited  The  Atheiupunt  Life 
AssHfance  Society,  Ex  parte  Prince  of  Wales  Society, 
Joh.  683;  Lindley  on  Partnership,  85. 

WUlcock,  Q.C,  and  Speed,  tor  the  creditors'  representa- 
tive, on  behalf  of  the  general  creditors,  contended  that 
they  were  entitled  to  payment  out  of  the  assets  at  least 
rateably  with  the  policy  holders,  who  were  not  entitled  to 
sweep  away  the  fund  in  hand,  and  leave  the  creditors  to 
get  payment  out  of  assets  that  might  be  afterwards 
realised:   Wall'u  v.  Woodyear,2  Jur.  N.  S.  179. 

Daniel,  Q.C,  and  Miller,  for  the  non-participating  class 
of  the  assured,  contended  that  they  were  entitled  to  have 
the  property  of  the  company  applied  in  payment  of 
claims  upon  policies  subject  to  the  provisions  of  the  deed 
of  settlement;  and  that  as  the  shareholders  by  their  de- 
fault had  created  the  deficiency,  the  general  creditors 
claiming  through  the  shareholdJers  oould  not  establish 
any  priority  of  daim  or  demand.  They  cited  Law  ▼.  The 
Ifidieputable  Company,  1  K.  &  Joh.  223,  3  W.  B.  154; 
Evans  v.  Coventry,  6  De  G.  M.  &  G.  911. 

Fischer,  for  the  participating  class,  contended  (1)  that 
they  were  in  tiie  position  of  BpedaXty  creditors,  and  entitled 
to  a  lien  on  the  assets,  and  to  be  paid  in  priority  to  the 
general  creditors.  (2)  They  were  not  liable  as  partners, 
and  had  never  held  themselves  cot  to  the  creditors  as 
snch.  The  terms  of  the  oontraot  and  the  mode  pointed 
out  for  ascertaining  and  dividing  the  profits  (the  partici- 
pating class  having  no  voice  whatever  in  the  matter), 
excluded  the  relation  of  partnership  between  the  partici- 
pators and  l^e  proprietors,  and  therefore  none  oould  exist 
between  the  participators  and  third  parties.  He  cited 
Jfobson  V.  M^Creight,  25  Beav.  272;  Law  v.  The  Indisputa^ 
hie  (nhi  sup.);  Be  Athewemn  Society,  Ejb  parte  Prince  of 
Wales  (ubi  sup.);  Cox  v.  Hickman,  8  H.  L.  Cas.  268; 
Story  on  Partneridiip,  eh.  iv.,  s.  49. 

Little  replied. 

Wood,  V.C,  said  Uiat  the  question  before  him  was  as 
to  how  the  assets  of  this  company  applicable  to  the  pay- 
ment of  creditors  were  to  be  divided  amongst  three 
classes  of  creditors— or  rather,  perhaps,  whether  some  of 
those  classes  of  creditors  were  entitled  to  come  in  at  all 
as  claimants  upon  these  assets.  The  creditors  were  these : — 
1st,  the  general  creditors  of  the  company;  persons  who  in 
their  dealings  with  it  were  unaffected  with  any  notice  of 
limitation  of  liability.  2ndly,  there  were  the  holders  of 
non-partic^Mkting  policies;  and  3rdly,  the  holders  of  par- 
ticipating Iwlioies  granted  by  the  company.  As  to  the 
first  of  these  classes,  no  doubt  existed  that  they  were  clearly 
entitled  to  payment.    The  second  class,  the  policy  holders 


without  participation,  stood  thus: — The  policies  granted 
to  them,  and  under  whidi  they  claimed,  were  policies  in 
the  usual  form,  and  contained  a  proviso  that  the  holder 
should  not  be  entitled  to  participate  in  profits,  and  that 
the  ci4>ital  stock  and  funds  of  the  society  a{^licable  to 
the  payment  of  policy  moneys  should  alone  be  liable  to 
the  payment  of  their  claims,  pursuant  to  the  terms  of 
the  deed  of  settlement:  their  remedy  being  against  the 
society  and  the  funds  collectively,  and  not  against  the 
proprietors  of  shares.    On  referring  to  the  deed  of  settle- 
ment (cL  175)  there  appeared  nothing  upon  it  preferring 
the  claim  of  one  creditor  to  that  of  another.    The  general 
fund  was  a^^licable  to  all  claims  upon  the  society,  with- 
out priority,  and  the  policy  holders  were  as  much  creditors 
of  the  company  as  persons  who  had  furnished  them  with 
goods  or  oUier  moneys'  worth;   and  in  the  absence  of 
anything  to  the  contrary  they  must,  equally  with  the  first- 
mentioned  class  of  creditors,  be  held  entitled  to  payment 
ont  of  the  assets  of  the  company.    Then  came  the  question 
as  to  the  third  class  of  policy  holders — yiz.,  those  whose  poli- 
cies entitled  them  to  participate  in  the  profits  of  the  company. 
By  the  terms  of  policies  of  this  kind  it  was  provided  that 
the  funds  and  property  of  the  society  should,  according  to 
the  provisions  of  the  deed  of  settiement,  and  the  rnlea 
and  regulations  ot  the  society,  be  subject  and  liable  to 
pay  to  the  executors,  &c.,  the  sum  assured,  *' together 
witii  such  further  sum  or  sums  (if  any)  as  shall,  pur- 
suant to  the  rules  and  regulations  of  the  society,  be 
appropriated  by  way  of  bonus  or  addition  to  the  sum 
hereby  assured."     It  had  been  argued  that  policy-holders 
of  this  class,  by  participating  in  the  profits,   became 
partners  in  the  society,  and  that  as  partners  they  were 
liable  to  the  payment  of  the  society's  debts  as  against 
creditors,  and  could  not  therefore  be  allowed  to  take 
from  creditors  any  part  of  the  assets.    In  the  form  of 
the  words  contained  in  the  policy  there   was  nothing 
pointing  to  partnerdiip.    How,  then,  were  these  bonuses 
to  be  arrived  at  and   paid?     For  ascertaining   this    it 
would  be  necessary  to  turn  to  the  deed  of  settlement. 
Clause  178  directed  that  at  certain  periods  the  directors 
^ould  cause  to  be  made  by  t^e  actuary  a  valuation  of 
all  the  liabilities    and   assets,  and  a  report  based  opon 
t^at  valuation,  containing  a  clear  and  faithful  exposi- 
tion  of  the   state   of  the  affairs  of  the  society.    Sndi 
report   was  to   state   whether,   after  providing  for  all 
existing  and  contingent  Uabilitiee,  kc,  there  remained 
such  a  surplus  of  t^e  general  fund  as  would  justify 
any  division  of  the  profits  amongst  the  participating 
policy  holders  and  the  pr(^>rietors  of  the  society.    Such 
surplus,  subject  to  the  sanction  of  the  majority  of  the 
proprietors,  was  to  be  divided  according  to  the  recommen- 
dation of  the  report  between  the  participating  polioy 
holders  and  the  proprietors  of  the  society,  in  certain  pro- 
portions.   Now,  upon  this  the  Court  was  asked  to  dedare 
these  participating  policyholders  partners.     But  it  ap- 
peared to  him  that  the  essentials  of  partnership  were 
were  wanting.    The  participators  had  no  voice  whatever 
in  the  division  of  profits.    They  had  no  power  to  file  a 
bill  for  an  account,  or  to  oompel  an  allotment  of  the 
surplus:  they  had  no  power  of  objecting;  and  must  take, 
without  inquiry,  whatever  the  actuary,  who  had  full  dis- 
cretion to  deal  with  the  matter  as  he  thought  fit,  had 
band  fide  allotted.    No  doubt  the  participators  had  a  share 
in  the  profits;  and  that  had  formerly  been  held  to  con- 
stitute a  partnership,  and  they  were  all  acquainted  with 
the  subtle  distinctions  to  which  this  state  of  things  had 
given  rise— distinctions  which  even  Lord  Eldon  had  de- 
clared his  inability  to  comprehend  (see  Ex  parte  Ham- 
per,  17    Ves.   403;    Ex  parte   Lanydale,  18   Ves.    300; 
Ex   parte    Hodgkinson^    Ex    parte    Norfolk,    and    Ex 
parte    Watson,    19    Ves.    291,    455,    459,    &c.).      But 
the    matter    had   been    placed    upon    a    more    intelli- 
gible footing  by  the  recent  case  of    Cox  v.  Hichman^ 
8  H.  L.  Cas.  268.    It  was  not  the  right  and  correct  mode 
.  of  stating  the  proposition  to  say  that  a  share  in  profits  oon* 
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Bankruptcy. 


Re  Lafobest. 


Bankbuptcy. 


days'  notice  of  a  hankrvpfs  intetided  application  for  an 
order  of  discharge  is  necessary — the  usual  four-day  notice 
is  insufficient. 

This  was  an  applicatioii  for  release  from  custody  by  the 
bankrupt  Collins  Jennings,  ''late  of  87,  Wood-street, 
Cheapside,  and  now  of  16,  Gutter-lane,  both  in  the  oity 
of  London,  commission  agent,  a  prisoner  for  debt  in  Whit^ 
cross-street  prison.** 

The  petition  in  this  matter  was  filed  on  the  5th  inst., 
and  on  the  following  day  notice  of  application  for  release 
from  custody  was  sent  by  post  to  Messrs.  Richardson  & 
Robinson,  of  Lurgan,  Armagh,  Ireland,  the  detaining 
creditors,  and  to  Messrs.  Lewis  k  Lewis,  of  Ely-place,  Hoi- 
bom,  their  solicitors. 

A  question  now  arose  as  to  whether,  in  a  case  where 
the  detaining  creditor  was  resident  in  Ireland  more  than 
the  usual  four  days*  notice  was  necessary. 

Mr.  Commissioner  €k)ULBUBN,  having  conferred  with 
Mr.  Commissioner  Holroyd  ui>on  the  matter,  said  they 
were  both  agreed  that  where  a  detaining  creditor  resided 
in  Ireland  six  days*  notice  should  be  gfiven  to  him  of  an 
application  for  release  from  custody. 

Application  to  stand  over  accordingly. 

Solicitors  for  the  bankrupt,  Harrison  ^*  Lewis, 


Be  Lapobest.*  May  12. 

Order  of  discharge  under  24  4*  26  Vict,  c.  134 — Time  for 
appealing — Acquisition  of  property  by  a  bankrupt — 
Rights  of  assignees. 

An  order  of  discharge  granted  under  the  24  ^  25  Met, 
0,  134,  does  not  "take  effect  *'  on  the  day  of  the  liearing 
before  the  commissicnery  so  as  to  entitle  the  bankrupt  to 
property  coming  to  him  between  that  time  a  fid  the  lapse 
of  the  thirty  days  allmced  for  appeal.  The  bankrupt's 
riglit  to  his  order  of  discharge  is  inchoate  until  after  the 
expiration  of  the  thirty  days. 

Property  devolving  upon  a  bankrupt  within  these  dates 
will  vest,  tfierefore,  in  the  assignees. 

This  was  a  special  case,  stated  by  the  consent  of  parties 
for  the  opinion  of  the  Court.    The  facts  were  as  follow: — 

On  the  6th  of  October,  1862,  Charles  Raymond  Robert 
Laforest,  who  resided  at  No.  59,  Rupert-street,  Haymarket, 
Middlesex,  and  carried  on  business  as  a  wine  merchant's 
clerk,  was  adjudged  a  bankrupt  in  the  Court  of  Bank- 
ruptcy, in  London,  and  William  Bell  was  appointed  official 
assignee  of  the  said  bankruptcy. 

On  the  22nd  October,  1862,  a  meeting  was  held  for  the 
choice  of  a  trade  assignee  of  the  estate  and  effects  of  the 
said  bankrupt;  but  no  such  assignee  was  chosen;  and  on 
the  2dth  November,  1 862,  a  public  sitting  of  the  said  Court 
was  held  for  the  said  bankrupt  to  pass  his  last  examination, 
and  also  to  make  application  for  his  order  of  discharge, 
under  the  Bankruptcy  Act,  1861;  and  on  the  said  28th 
November,  1862,  the  said  bankrupt  passed  his  last  exam- 
ination, and  it  was  adjudged  by  the  said  Court  that  the 
said  bankrupt  was  entitled  to  an  order  of  discharge. 

On  the  30th  December,  1862,  the  bankrupt's  order  of 
discharge  was  duly  drawn  up,  signed,  and  sealed,  the 
judgement  of  the  said  Court  not  having  been  appealed 
against,  and  tHe  order  bears  date  the  30th  December, 
1862. 

On  the  2nd  of  January,  1 863,  a  notice  in  the  following 
terms  and  form  was  issued  out  of  the  Court  of  Bankruptcy, 
and  appeared  in  the  London  Gazette  of  that  day: — **  Notice 
is  hereby  given  that  the  Court  acting  in  the  prosecution 
of  a  petition  for  adjudication  of  bankruptcy,  filed  on  the 
6th  day  of  October,  1862,  by  Charles  Raymond  Robert 
Laforest,  of  No.  59,  Rupert-street,  Haymarket,  in  the  county 
of  Middlesex,  wine  merchant's  clerk,  did,  on  the  28th  day 

♦  Before  Mr.  Commifi6io^er  Polbotd. 


of  November,  1862,  grant  the  said  bankrupt  an  order  of 
discharge;**  and  on  the  2nd  day  of  January,  1863,  the 
said  notice  appeared  in  the  Daily  Telegraph  newspaper  of 
that  day,  in  the  terms  and  form  following: — 

«  The  Bankruptcy  Act,  1861. 
**  Notice  is  hereby  given  that  the  Court  acting  in  the 
prosecution  of  a  petition  for  adjudication  of  bankruptcy, 
filed  on  the  6th  day  of  October,  1862,  by  Charles  Raymond 
Robert  Laf«rest,  of  No.  59,  Rupert-street,  Haymarket,  in 
the  county  of  Middlesex,  wine  merchant*8  clerk,  did  on 
the  28th  day  of  November,  1862,  grant  the  said  bankrupt 
an  order  of  discharge.  H.  P.  Roche,  Registrar.** 

Jane  Martha  Welsh,  jwidow,  by  her  last  will  and  testa- 
ment, dated  10th  January,  1860,  bequeathed  to  the  said 
bankrupt  a  legacy  of  £500,  and  also  one  equal  seventh 
part  of  the  residue  of  her  estate;  and  the  said  testatrix 
appointed  Edwin  Welsh  and  Samuel  Hulme  Day  the  exe- 
cutors of  her  said  wilL 

The  said  testatrix  Jane  Martha  Welsh  died  on  the  2nd 
December,  1862,  without  having  altered  or  revoked  her 
said  wiU,  and  the  same  was  duly  proved  in  her  Maje8ty*B 
Court  of  Probate,  by  the  said  Edwin  Welsh  and  Samuel 
Hulme  Day,  the  executors  thereof,  on  the  22nd  January, 
1863;  but  the  said  Edwin  Welsh  died  on  the  20th  day  of 
February,  1863,  leaving  the  said  Samuel  Hulme  Day  the 
sole  surviving  executor  of  the  said  Jane  Martha  Welsh. 
The  said  bankrupt  has  applied  to  the  said  executor  for 
payment  of  the  said  pecuniary  and  residuary  legacies  under 
the  said  testatrix's  will,  and  contends  that  he  is  entitled 
to  the  same,  inasmuch  as  he  was  adjudged  entitled  to  his 
order  of  discharge  before  the  death  of  Hie  said  testatrix; 
but  the  said  assignee  of  his  estate  and  effects  contends 
that  inasmuch  as  the  said  order  of  discharge  was  not  dated 
till  after  the  death  of  the  said  testatrix,  such  assignee  is 
entitled  to  receive  the  said  legacies  as  jMirt  of  the  estate 
and  effects  of  the  said  bankrupt  distributable  among  his 
creditors. 

The  said  Samuel  Hulme  Day,  as  such  surviving  executor 
as  aforesaid,  submits  to  the  jurisdiction  of  this  Court,  for 
the  purpose  of  the  decision  of  the  question  raised  by  this 
special  case,  and  aU  the  parties  hereto  severally  reserve  to 
to  themselves  a  right  of  appeal  against  the  decision  of  the 
Court  of  Bankruptcy  on  this  special  case. 

All  parties  agree  that  the  said  order  of  discharge,  notice 
and  all  other  proceedings  in  the  said  bankruptcy,  may  be 
referred  to  on  the  consideration  of  this  special  case,  and 
on  any  appeal  to  be  made  from  the  order  to  be  made 
hereon. 

The  question  for  the  opinion  of  the  Court  is  whether 
the  said  Samuel  Hulme  Day,  as  such  surviving  executor 
as  aforesaid,  ought  to  pay  the  said  pecuniary  and  residuary 
legacies  given  to  the  said  bankrupt  by  the  will  of  the  said 
Jane  Martha  Welsh  deceased,  or  either  of  them,  to  the 
said  bankrupt,  C.  R.  R.  Laforest,  or  to  the  assignee  of  his 
estate  and  effects;  and  the  parties  to  this  case  also  request 
the  direction  of  the  Court  in  respect  to  the  costs  of  this 
special  case. 

Bagley,  for  the  official  assignee,  said  that  a  question  of 
very  great  importance  was  involved  in  this  matter,  whether 
an  order  of  discharge  **  took  effect  **  on  the  day  when  the 
matter  was  considered  by  the  Commissioner,  and  when  he 
said  that  the  bankrupt  was  entitled  to  his  order  of  dis- 
charge; or  whether  it  took  effect  as  from  the  day  on  which 
the  order  was  drawn  up  and  dated.  The  point  depended 
upon  the  construction  of  several  sections  of  the  Bankruptcy 
Act,  1861,  more  particularly  the  140th,  157th,  168th,  159th 
16l8t,  162nd,  164th,  170th,  and  171st  sections.  The  pro- 
visions of  the  Act  of  1861  varied  very  materially  ft«p 
those  of  the  Bankrupt  Law  Consolidation  Act,  1 849,  in 
reference  to  the  certificate  or  discharge  granted  to  a  bank- 
rupt, the  word  used  in  the  former  statute  being  "  allow- 
ance,** while  the  expression  adopted  in  the  new  Act  was 
"  take  effect;**  and  it  was  clear  that  the  order  of  discharge 
took  effect  from  its  date,  and  that  if  a  bankrupt  became 
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ealMed  to  furapertgr  between  tiw  time  d  tbe  heamg  and 
tbe  fligBDig  ui  iSbb  ocder  of  ifmhazge,  sooh  yiopert^y  would 
pan  to  Ins  wBigiieeB.  For  if  the  older  were  not  drawn 
ip,  it  oonld  Bot  be  prodneed  ib  any  prooeediBg;  it  did  itot, 
m  faot,  eouot  imtil  signed  by  the  OommisBioBer.  I^e  rule 
migfat,  m  some  oases,  operate  hazshlj  against  a  bankrupt^ 
bat  it  BSBst  be  remembered  Itet  the  new  Aot  gaye  in- 
cteaaed  teoilities  to  non^raders,  and  that,hadthe  bankrapt 
petitioned  under  the  oid  lystem,  aU  his  property  woaM 
hare  been  fiabie  to  the  clakas  of  his  oredkors.  He  con- 
tended, titierefore,  that  the  official  assignee  in  this  case  was 
entitled  to  the  legacies.  He  cited  the  oase  of  the  Misea 
tWI  and  Iron  Company^  ex  parte  Hookey^  8  Jnr.  N.  S. 
900. 

Margmn  a|ipeac«d  lor  the  exoofiXix, 

Hardjf,  for  the  bankmpt,  oonld  not  agree  that  the 
itu^tLnm^  of  the  Aot  of  Parliament  was  clear;  on  the  oon- 
traiy,  some  of  its  proyisions  were  not  free  from  difficulty. 
A  great  rariety  of  expressions  had  been  adopted  in  reference 
to  the  order  of  discharge.  Thns,  the  words  **  grant, '' 
"  make,"  "  obtain,"  «nd  *'  iJIow,"  were  used.  Under  the 
old  statutes  the  certificate  was,  first  of  all,  signed  by  a 
certain  number  of  creditors;  it  was  then  allowed  by  the 
Lord  Chancellor  and  the  Court  of  Beview;  and  there  was 
no  doubt  that  the  order  of  discharge  as  now  existing  was 
eqaiv^slent  to  the  certificate.  [Mr.  Commissioner  Holbotd. 
— ^Under  the  old  Acts  properly  acquired  by  a  bankrupt 
bctyeon  aasoits  of  oreditotB  obtained  and  date  of  allowanoe 
of  certificate  by  Court  of  Beview  would  Test  in  the  as- 
sinnees].  The  OTder  of  disoharge  was  actually  "  allowed" 
at  the  aitfeing  when  the  bankrupt's  conduct  was  taken  into 
ooesideration.  [Mr.  Commissioner  Holboyd. — An  order 
of  disdhazgemay  be  **  allowed  "  to  abanknqyt,  but  he  may 
nerer  receiye  it.]  Tes,  doubtless  that  had  been  so  in  cases 
under  the  new  Act.  But  the  word  '*  allow  "  was  used  in 
the  Act  of  1849  as  well  in  the  present  statute;  and  he  sub- 
nxtled  that  the  true  oonstmotion  of  the  statate  was  that 
Ihe  Older  of  discharge  itself  was  merdy  an  eyideDoe,or, 
m  it  has  been  oalled  in  one  oase,  a  **  memorial,"  <tf  what 
had  taken  place  at  the  hearing.  Suppose  the  property  to 
which  the  bankrupt  became  entitled  had  been  of  copyhold 
(enure,  could  it  have  been  8aid,in  the  words  of  ^e  114th 
section  of  the  Act,  that  the  bankrupt  in  this  case  was  so 
emailed  **  before  order  of  discharge,''  when,  in  point  of 
fact,  the  order  of  discharge  had  been  allowed  thirty  days 
nnoe?  In  the  159th  section  the  words  were,  "  in  granting 
orders  oi  discharge,"  and  as  to  the  161st  section,  that 
to  the  case  of  an  order  of  discharge  being  sus- 
or  clogged  with  a  condition.  Could  it  be  contended 
Uttt  a  bankrupt  was  liable  to  be  taken  into  custody  because 
he  had  obtained  the  memorandum  of  discharge,  and  the 
tha^  days  allowed  for  appealing  had  not  ^peed?  Be- 
fening  to  the  167th,  169th,  and  170th  sections,  he 
eoaieoiied  that  the  only  mode  <^  reocmoiling  tdie  difficulties 
of  oonstmction  of  those  sections  was  to  suppose  that  the 
order  of  discharge  was  actually  granted  at  the  time  of  the 
hearing;  it  was  then  adjudged  that  the  bankrupt  was 
entitled  to  an  order  of  disohaige,  and  the  Commissioner 
exerasad  a  mere  ministerial  function  when  he  signed  and 
iealed  the  parchment.  As  elucidating  similar  proyisions 
in  ^ther  Acts,  he  referred  to  Ex  parte  the  Dudley  and 
Wewi  J^nnnwick  Banking  Company,  re  Hopkint,  8  L.  T. 
K.  &  189;  and  Ex  parte  Johnson,  11  W.  B.  520. 

Bofley,  in  reply,  was  stopped  by  the  Court. 

Xr.  Oommlsaioner  Holbotd.— It  seems  to  me  that  the 
copatraction  contended  for  by  the  learned  counsel  for  the 
bankrupt  cannot  be  supported.  I  am  of  opinion  that  the 
ipff^nrMidTitn  Bsade  at  the  time  of  the  hearing  of  a  bank- 
ntpt*s  i^iplication  for  an  order  of  disoharge  simply  giyes 
the  bankrupt  an  inchoate  right  to  that  order  of  discharge 
—a  right  ifhkitL  requires  time  to  perfect — a  right  which 
eaaaot  be  perfected  until  after  the- lapse  of  the  thirty 
days  limited  fmr  an  Mnpeal,  or,  if  an  appeal,  until  after 


the  determination  oi  that  appeaL  Under  the  Act  of 
1849  all  property  which  came  to  a  bankrupt  b^ore  he 
obtained  his  certificate  was  liable  to  the  claims  of  his 
creditors;  and  now,  by  the  new  Act,  the  **  certificate  "  is 
abolished,  and  the  **  order  of  disoharge  "  substituted  for 
it.  When  we  come  to  consider  the  meaning  of  the 
bankrupt "  obtaining  "  his  order  of  discharge,  it  seems  to 
me  that  that  expression  must  be  taken  to  allude  to  the 
time  at  which  the  order  of  discharge  would  be  ayailable 
to  ihe  bankrupt  for  some  useful  purpose, — i.f .,  to  free  him 
personally  from  all  debts  and  liabilities  incurred  before 
he  became  a  bankrupt.  Hie  order  of  disdiarge  cannot 
"  take  effect "  tmtil  after  a  certain  date  or  period:  then 
the  bankrupt  obtains  that  final  document  whidi  renders 
him  once  more  a  tree  man;  the  statute  cannot  be  made 
to  refer  to  the  adjudication  of  this  Court,  which  is  simply 
that  the  bankmpt  is  entitled  to  haye  his  order  of  dis- 
charge. Under  the  cid  law,  where  property  deyolyed 
upon  a  bankmpt  between  ^e  time  of  hk  certificate  being 
signed  by  creditors  and  the  date  of  its  allowance  by  the 
Lord  Chancellor,  that  pr<^)erty  passed  to  the  assignees 
under  the  bankruptcy — the  certificate  not  being  confirmed 
until  afterwards  would  not  oyerreach  what  was  yested  in 
the  assignees  or  came  to  the  bankrupt  before  ^e  certifi- 
cate; for  something  ■K>re  was  necessary  to  be  done— the 
the  certificate  must  be  confirmed  by  the  Lord  Chancellor. 
But  the  bankrupt,  by  obtaining  a  memorandum  for  the 
aUowanoe  of  an  order  of  discharge  &om  this  Court,  gets 
merely  an  inchoate  right  to  a  release  from  his  debts  at  a 
particular  period,  and  sitex  a  certain  la^pae  of  time,  which 
the  Aot  of  Parliament  requires,  before  the  order  of  dis- 
charge can  be  dated,  or  **  effect  giyen  "  to  it  It  seems, 
therefore,  whateyer  may  be  the  hardship  to  a  bankrupt 
in  any  one  case,  that  the  <»der  of  discharge  must  not 
opex9lbe  until  after  the  liqise  of  thirty  days.  The  <nder 
will  be  that  the  official  assignee  is  entitled  to  the  property 
inqnestion. 

Hardy  aAed  for  hte  costs. 

Mr.  Commissioner  Holboyd. — ^Yes;  the  costs  of  all 
parties  will  come  out  of  the  estate. 

Order  aoeordingly. 

Solicitors  for  the  <^toial  assignee,  Aldridge  Jjr  Bromley. 
Solicitors  for  the  executor,  Chester  ^  Co, 
Solicitor  for  the  bankmpt,  Biggenden, 


KtmixHtft. 


The  **  Glekbubk." 


March  21. 


Decree  hy  consent — Application  to  rescind  decree. 

The  Court  re/vsed  an  application  to  rescind  a  decree 
pronouncing  for  the  validity  qf  a  bottomry  bond,  founded 
upon  an  affidavit  hy  the  defendants*  solicitor  that  there  was 
a  good  difence  on  the  merits,  the  decree  having  been  pro^ 
nounced  with  the  consent  of  the  defendants. 

This  was  a  caase  of  bottomry  promoted  by  Arnold  Do 
Beer  Bamchison,  of  Liyerpool,  merchant,  the  assignee 
and  holder  dt  a  bottomiy  boi^  on  the  barque  Slenbum, 
her  cargo  and  freight  against  the  said  barque  her  cargo 
and  freight)  and  against  Messrs.  Jameson  Brothers  &  Co., 
merchants,  of  Liyerpool,  the  owners  of  the  cargo,  interyen- 
ing.  The  cause  was  instituted  in  ihe  sum  of  £5,000  on 
the  19th  of  December,  1862,  and  a  warrant  was  extracted 
under  which  the  Glenhwrn,  her  cargo  and  freight,  were 
arrested.  On  the  22nd  of  December,  1862,  an  appearance 
was  entered  for  the  owners  <A  the  cargo,  and  bail  was 
giyen  on  their  behalf,  and  the  cargo  released.  An  affi- 
davit with  account  of  freight  annexed  was  filed,  and  the 
freight  paid  into  oourt^     Several  actions  for  wages  were 
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entered  on  behalf  of  the  crew  of  the  Glenbvrn,  for  which 
decrees  were  obtained,  and  they  were  paid  out  of  the 
freight.  The  ship  was  sold  in  one  of  the  wages  suits  and 
the  proceeds  were  paid  into  court.  The  proceeds  of  the  ship 
aud  freight  were  insufficient  to  pay  the  bond.  Upon  an 
appearance  being  entered  the  plaintiffs*  proctors  wrote  to 
tho  defendants'  solicitors  inquiring  whether  it  was  their 
intention  to  oppose  the  bond,  and  received  in  reply  a  letter 
stating  that  they  were  prepared  to  admit  that  the  bond 
was  good  in  form,  but  that  they  wished  to  inspect  the 
accounts  before  admitting  its  validity,  and  asked  to  be 
furnished  with  copies  of  them.  The  plaintifiEs'  proctors 
refused  to  furnish  such  copies,  unless  the  validity  of  the 
bond  were  admitted.  On  the  10th  of  February  the  plain- 
tiffs' proctors  filed  a  petition  setting  up  the  bond.  On  the 
2nd  ^of  March,  1863,  the  defendants'  solicitors  wrote  a 
letter  to  the  plaintiffs*  proctors,  stating  that  although  there 
were  circumstances  which  would  justify  them  in  disputing 
the  validity  of  the  bond,  yet,  having  regard  to  the  expense 
which  a  commission  to  Bio  would  involve,  they  had  de- 
cided to  admit  its  liability  and  to  dispute  the  items  before 
the  registrar.  The  cause  was  thereupon  set  down  for 
hearing,  and  on  the  18th  of  March  the  Court,  with  the 
consent  of  the  defendants'  solicitors,  pronounced  for  the 
validity  of  the  bond,  with  costs,  and  referred  the  bond 
to  the  registrar  and  merchants  to  report  the  amount  due 
thereon. 

K  C.  Clarkgoriy  for  the  defendants,  moved  that  the 
decree  pronouncing  for  the  bond  might  be  rescinded, 
and  that  the  defendants  might  have  leave  to  plead. 
An  affidavit  in  support  of  the  application  had  been  been 
filed  by  Mr.  Jocelyn  Cotterill,  the  defendants'  solicitor, 
who  deposed  that  "since  the  last-mentioned  date  (the 
application  for  copies  of  accounts)  I  have  obtained  and 
perused  copies  of  the  said  accounts,  and  from  such  perusal 
and  from  the  small  amount  reaUzed  by  the  ship,  and  the 
very  large  proportion  of  the  money  payable  under  the 
said  bond  which  the  defendants,  the  owners  of  the  cargo, 
would  have  to  contribute,  and  from  the  fact  of  the  owners 
of  the  cargo  not  having  been  communicated  with  before 
the  bond  was  made,  I  am  advised  and  believe  that  the 
defendants,  the  owners  of  the  cargo,  have  a  good  defence 
to  the  said  cause  on  the  merits."  The  Court  has  power 
to  rescind  its  decree  if  it  should  think  fit:  Lister  v.  Lee. 
Salk.  402,  518.  We  are  willing  to  pay  all  the  costs  in- 
curred by  the  plaintiffs  in  consequence  of  the  decree. 

Pritchard  opposed  the  motion. —  The  Court  can  if  it 
pleases  re-open  the  case  for  its  own  satisfaction,  but  it 
will  not  do  so  on  the  application  of  the  defendants.  The 
defendants  had  ample  time  to  make  themselves  ac- 
quainted with  all  the  circumstances  before  gflving  their 
consent. 

LusHiNGTON,  Dr. — ^This  is  an  application  to  the  Court 
to  direct  that  the  consent  given  by  the  owners  of  the 
cargo  to  the  decree  pronouncing  for  the  validity  of  the 
bond  should  bo  vacated,  and  that  the  owners  of  the  cargo 
should  be  at  liberty  to  oppose  the  bond.  Whether  the 
Court  has  or  has  not  a  right  to  rescind  a  judgment  of  this 
description  it  will  be  time  enough  to  discuss  when  the 
Court  thinks  that  such  a  judgment  should  be  rescinded. 
The  first  question  is  whether  &e  facts  and  circumstances 
of  the  case  are  such  as  would  induce  the  Court  to  exercise 
that  power,  provided  it  is  entrusted  with  it.  If  the  consent 
to  the  judgment  had  been  given  either  from  want  of  due 
information  as  to  the  facts  or  from  any  peculiar  circum- 
stances which  led  the  Court  to  believe  that  justice  had 
not  been  done,  it  would  in  the  interest  of  justice  be 
anxious  to  rescind  the  judgment  if  it  had  the  power.  But 
on  the  present  occasion  the  plaintiffs'  proctor  filed  the 
petition  on  the  10th  of  February,  and  the  consent  was 
given  on  the  1 8th.  There  was,  therefore,  most  ample  time 
for  the  owners  of  the  cargo  and  their  advisers  to  investi- 
gate the  contents  of  the  bond,  and  to  oppose  it  if  they 
thought  fit.     But  they  gave  their  deliberate  consent  to 


the  decree  in  its  favour,  and  now  I  am  desired  to  annul 
it.  Every  one  of  the  facts  stated  in  the  affidavit  on  which 
the  motion  is  founded  might  have  been  known  to  the 
parties  before  they  gave  their  consent.  I  should  be  pur- 
suing a  most  dangerous  course  if  I  were  to  rescind  a 
judgment  pronounced  with  the  consent  of  the  parties 
under  such  circumstances  as  the  present.  I  remember  a 
case  where  the  Privy  Council  rescinded  a  judgment  under 
very  peculiar  circumstances.  After  the  Judicial  Conunit- 
tee  had  pronounced  judgment  Dr.  Robinson,  who  was 
counsel  in  the  cause,  thought  that  justice  had  not  been 
done,  and  held  one  of  the  affidavits  up  to  the  window  and 
discovered  from  the  water  mark  that  it  was  a  forgery. 
Their  Lordships  then  rescinded  their  judgment. 

Pritchard, — The  application  will  be  rejected  with  costB? 

LusHiNGTON,  Dr. — ^Yes. 

Proctors  for  the  plaintiffs,  Pritchard  i5'  Sons, 

Solicitors  for  the  defendants,  Cotterill  Sf  Som. 


Biborce  anli  i^atttmontaU 

May  12. 

Chichesteb  V,  MvnE,/alseli/  called  Chichester. 

Non-payment  of  costs  by  petitioner — Suspending  judgment 

— Practice. 

The  petitioner  in  a  suit  for  nullity  of  marriage 
having  failed  to  comply  with  the  order  of  the  Court  for 
the  payment  of  the  respondent's  costs,  the  Court  suspended 
judgment  until  the  order  Iiad  been  complied  with,  or  the 
petitioner  had  satisfactorily  explahied  his  n4ynrCompliance 
with  the  order. 

This  was  a  suit  for  nullity.  The  petitioner  had  been 
ordered  to  pay  the  costs  of  the  respondent,  but  had  not 
complied  with  the  order.  The  case  was  argued  before  the 
full  Court,  and  judgment  was  reserved. 

Spinhs,  Dr.,  for  the  petitioner,  asked  that  a  day  might 
be  fixed  for  the  delivery  of  the  judgment. 

The  Judge  Ordinary. — Has  the  petitioner  paid  the 
costs? 

Spinhs,  Dr. — No;  but  he  has  been  made  a  bankrupt. 

The  Judge  Ordinary. — As  soon  as  I  am  satisfied  that 
he  is  in  a  condition  to  ask  for  judgment  I  will  take  care 
that  the  case  is  disposed  of  without  delay.  Notice  of  the 
application  must  be  given  to  the  other  side.  It  was  the 
practice  in  the  Ecclesiastical  Courts,  when  an  order  had 
been  made  for  the  ])ayment  of  alimony  or  costs,  not  to 
appoint  a  day  for  the  hearing  until  the  order  had  been 
obeyed. 


May  12. 
Nicholson  v.  Nicholson  and  Ratcliffe. 

JScw  trial — Affidavits  in  answer — Practice. 

Where  a  rule  nisi  has  been  granted  for  a  new  trial  upon 
affidavits,  and  affidavits  in  answer  have  been  filed  by  the 
party  shewing  cause,  the  party  wlto  has  obtained  the  rule 
is  nvt  at  liberty  to  file  fuHher  affidarits  without  leave  of 
the  Court. 

A  rule  nisi  for  a  new  trial  had  been  obtained  upon  affi- 
davits, and  the  party  showing  cause  had  filed  affidavits  in 
answer. 

Littler  asked  for  leave  to  file  affidavits  in  answer  to 
those  filed  by  the  party  showing  cause. 

The  Judge  Ordinary. — You  are  not  at  liberty  to  file 
fresh  affidavits,  unless  at  the  hearing  I  shall  be  of 
opinion  that  you  ought  to  be  allowed  to  do  so. 
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Bbsmneb  v.  Bbemkeb  and  Bbett. — In  the  ooods  of  Mabia  Bubgess.         Pbobate,  kc. 


DivoBCE,  kc. 


Bbehnsb  v.  Bbehneb  and  Bbett. 


May  12. 


Alimony — Fumitvre  in  wife's  possession. 

Where  a  wife  wets  in  possession  of  furniture  which  had 
hem  taken  from  the  husband's  house,  the  Court  held  tliat 
he  was  entitled  to  deduct  the  value  of  the  furniture  from 
the  alimony  pendente  lite. 

6.  H,  Cboper,  for  the  wife,  moved  for  Sk^monj  pendente 
Fife  npon  the  hnsband's  answer  to  the  petition  for 
aHmonj. 

Spin  is.  Dr.,  for  the  hnsband. — ^The  husband  alleges 
tiiat  when  she  left  his  house  she  took  with  her  furniture 
hekmgin^  to  him  of  the  value  of  £800  or  £1,000,  and  that 
it  has  ever  sinoe  remained  in  her  possession. 

The  Judge  Obdinaby. — ^As  the  wife  is  charged  with  the 
possession  of  property  which  would  enable  her  to  main- 
tain herself  while  the  suit  is  pending,  she  must  for  the 
satisfaction  of  the  Court  give  some  account  of  it  before 
alimony  is  allotted. 

Q.  H.  Cooper. — If  the  furniture  is  of  the  value  of 
£800,  the  husband  is  entitled  to  charge  interest  at  four 
per  cent,  on  that  sum  against  the  wife. 

The  Judge  Obdinaby. — No;  the  furniture  is  capital  in 
ber  possession.  I  refuse  to  make  any  order  for  alimony 
at  present. 

Q.  H.  Cooper  asked  that  the  motion  might  stand  over 
in  order  that  the  wife  might  answer  the  allegation.  He 
was  instmcted  that  the  value  of  the  furniture  was  much 
less  than  the  husband  had  represented,  and  that  it  had 
been  take  by  the  wife  with  his  consent. 

The  Judge  Obdinaby. — ^The  motion  may  be  renewed, 
teit  I  shall  not  allow  the  costs  of  this  motion. 


^rotate* 


May  12. 
In  the  goods  of  Mabia  Bubgess,  deceased. 

Administration — Some   of  the    next  of  kin  absent  from 
England — Probate  Act  of  1^57,  sect.  73 — Practice. 

Where  the  eldest  of  four  children  of  an  intestate  was 
ahroad,  and  the  other  three  were  minors,  and  it  was  neccs- 
tnry  for  the  benefit  of  the  estate  that  an  immediate  grant 
f>f  administration  should  be  made,  tite  Court  made  the 
pwU  to  the  duly  elected  guardian  of  the  minors  until 
Mme  one  of  the  children  should  apply  for  the  grant,  under 
the  73rd  section  of  the  20  4*  21  T'ict.  c.  77. 

JCaria  Burgess  died  on  the  16th  of  March  last,  intes- 
tate and  a  widow,  leaving  four  children  by  three  husbands 
her  Kurviving.  The  eldest  child,  Edwin  Green,  who  was 
of  full  age,  was  abroad.  The  other  three,  Ellen  Hibberd 
and  two  children  by  the  last  husband.  Burgess,  were 
siinOTs,  aged  respectively  seventeen,  fourteen,  and  ten 


> 


Spinks,  Dr.,  moved  for  a  grant  of  administration  to 
Robert  Weston,  the  uncle  and  the  duly  elected  guardian 
f^f  the  Uiree  minors,  for  their  use  and  benefit  The  value 
uf  the  estate  was  about  £209,  and  it  consisted  in  part  of 
1  ncpte  of  hand  for  £100,  which  was  just  coming  due;  and 
it  was  necessi^  that  notice  should  immediately  be  given 
t:>  the  landlord  of  the  house  the  deceased  had  occupied 
that  it  was  to  be  given  up,  and  an  administrator  was  re- 
quired for  that  purpose. 

Sir  C.  Cbesswell. — I  am  told  by  the  registrar  (Mr. 
Jenner)  that  according  to  the  practice  of  the  Prerogative 
Coort  a  grant  could  not  have  been  made  limited  to 
the  time  when  the  eldest  son  should  apply,  because  he  is 


entitled  to  apply  at  any  time.  But  it  seems  to  me  that 
under  the  7drd  section  I  may  make  the  grant  to  the 
uncle  limited  until  some  one  of  the  children  applies  for 
it.    The  administrator  must  give  justifying  security. 

Motion  granted  accordingly. 


i&tt\mM\\tvi\. 


ABCHES. 


April  27;  May  11. 


The  Office  of  the  Judge  promoted  by  Molyneux  (67<»r*J,  r. 
Bagshaw  (Clerk),  on  the  admission  of  the  Articles, 

Poor-law  union — Appointment  of  chaplain — Bight  of  in- 
cumbent— 4  ^*  6  Will.  4,  c.  76. 

A  clergyman  of  the  Church  of  England,  duly  appointed 
chaplain  of  a  union  by  tlie  authority  of  the  Poor  Law 
Commissioners^  may  perform  the  service  of  tlie  Church  of 
England  in  the  union  house  by  their  direction,  and  under 
their  authority,  without  the  consent  of  tJie  incumbent  of 
the  poTHsh  in  which  the  union  house  is  locally  situated. 

This  case  came  before  the  Court  by  letters  of  request 
from  the  Bishop  of  Ely. 

The  Rev.  John  Henry  Molyneuz,  perpetual  curate  of 
the  parish  of  St.  Gregory  with  St.  Peter  annexed,  in  the 
county  of  Suffolk,  proceeded  against  the  Rev.  Edward 
Salmon  Bagshaw,  for  publicly  reading  and  preaching, 
without  the  previous  leave  and  against  the  remonstrances 
of  the  plaintiff,  in  the  chapel  of  the  workhouse  of  the 
Sudbury  Union,  within  the  said  parish  of  St.  Gregory  and 
St.  Peter. 

The  articles,  the  admission  of  which  was  now  opposed, 
stated  in  substance: — First,  the  nomination  and  licence  of 
Mr.  Molyneux  to  the  perpetual  curacy  of  St  Gregory  and 
St.  Peter's  annexed.  Third,  that  there  is  a  certain  building 
called  the  chapel  of  the  workhouse  of  the  Sudbury  Union, 
attached  to  the  said  workhouse  of  the  Sudbury 
Union,  and  situate  within  the  said  parish  of  St.  Gregory 
and  St.  Peter  annexed,  in  Sudbury  aforesaid,  and  within 
and  subject  to  the  ministerial  or  parochial  supervision  and 
charge  of  Mr.  Molyneux,  as  perpetual  curate  of  the  parish. 
Fourth,  that  no  clerk  or  minister  of  the  United  Church  of 
England  and  Ireland  in  holy  orders  is  allowed  or  permitted, 
by  the  ecclesiastical  laws  of  this  realm,  to  officiate  in  the 
said  building  called  the  chapel  of  the  workhouse,  ko.,  by 
publicly  reading  to  a  congregation  there  assembled  the 
common  prayers;  or  by  preaching,  or  administering  the 
sacraments,  or  by  performing  the  other  ecclesiastical  duties 
and  divine  offices  according  to  the  rites  and  ceremonies  of 
the  United  Church,  without  previous  leave  and  against 
the  remonstrance' of  the  incumbent  of  the  parish,  as  such, 
having  the  ministerial  or  parochial  supervision  and  charge 
of  the  said  parish,  including  the  chapel  of  the  workhouse 
of  the  union.  Fifth  and  sixth,  plead^  a  prohibitory 
letter  from  plaintiff  to  defendant.  Seventh,  that,  aft^ 
the  receipt  of  such  letter,  Mr.  Bagshaw  did,  on  Sunday, 
the  7th  of  December,  1862,  and  on  following  Sundays, 
officiate  in  the  said  chapel  of  the  workhouse,  by  publicly 
reading  the  office  of  morning  and  evening  prayer,  according 
to  the  rites  of  the  said  United  Church,  to  a  congregation 
consisting  of  upwards  of  100  persons  there  assembled. 
Eighth,  pleaded  public  preaching  on  the  same  days  and  to 
the  same  congregation.  Ninth,  that  Mr.  Bagshaw  is  a 
priest  or  minister  in  holy  orders  of  the  said  United  Church. 

And  the  rest  were  the  usual  formal  articles,  concluding 
with  the  prayer  that  Mr.  Bagshaw  should  be  monished  to 
abstain  ^from  such  illegal  conduct,  and  be  condemned  in 
costs. 

The  following  documents,  though  not  before  the  Court 
in  the  present  stage  of  the  case,  may  serve  to  illustrate 
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EOCLBSIABTICAL. 


MOLYNEUX  V,  BAOSHAW. 


Ecclesiastical. 


u 


Sudbury  Union. 

"  To  the  Guardians  of  the  Poor  of  the  Sudbury  Union, 
in  the  counties  of  Suffolk  and  Essex; 

"  To  the  Rev.  John  William  Henry  Molynenx,  chaplain 
of  the  workhouse  of  the  said  union; 

"  To  the  clerk  or  clerks  to  the  justices  of  the  petty  ses- 
sion held  for  the  division  or  divisions  in  which  the  said 
union  is  situate; 

"  And  to  all  others  whom  it  may  concern; 

**  We,  the  Poor  Law  Board,  hereby  declare  that  we  deem 
the  Rev.  John  William  Henry  Molyneux  unfit  for  the 
office  of  chaplain  of  the  workhouse  of  the  Sudbury  Union, 
in  the  counties  of  Suffolk  and  Essex;  and  in  pursuance 
and  execution  of  the  powers  and  authorities  given  in  and 
by  the  statute  in  that  behalf  made  and  provided,  we  hereby 
remove  him  from  the  said  office,  and  order  and  direct  the 
said  Rev.  John  William  Henry  Molyneux  to  cease  to  exer- 
cise and  discharge  the  powers  and  duties  of  the  said  office. 

"  And  we  hereby  require  the  guardians  of  the  poor  of 
the  said  union,  as  soon  as  conveniently  may  be,  to  appoint 
a  fit  and  proper  person  to  be  chaplain  of  the  said  work- 
house in  the  room  of  the  said  Rev.  John  William  Henry 
Molyneux,  and  to  report  to  the  Poor  Law  Board  the  said 
appointment,  when  made,  together  with  the  amount  of  the 
salary  intended  to  be  given  to  the  person  so  to  be  appointed 
chaalain  of  the  said  workhouse  as  aforesaid. 

"  Given  under  our  hand  and  seal  of  office  this  29th  day 
of  December,  in  the  year  one  thousand  eight  hundred  and 
8ix<y-two.  "  C.  P.  ViLLiERS,  President. 

"  H.  Fleming,  Secretary." 

"  Extract  from  the  Minute-book,  Sudbury  Union, 

"Nov.  6,  1862. 
'*  Rev.  G.  Bull  moved,  and  Mr.  Orpen  seconded:  That 
the  Rev.  Mr.  Bagshaw  be  api)ointed  chaplain  of  this  union- 
house;  and  a  large  majority  having  voted  in  favour  of  Mr. 
Bagshaw,  he  was  duly  appointed  chaplain  on  the  following 
terms:  To  perform  two  full  services  on  the  Sunday  at  the 
union  chapel,  at  such  hours  as  the  gpiardians  may  direct, 
and  such  other  duties  as  they  may  appoint  in  conformity 
with  the  consolidated  order  of  the  commissioners,  and  not 
hold  any  other  regular  appointments. 
"  Stipend,  £100  a  year,  to  be  paid  quarterly. 

"  Edwabd  Bull,  Chairman." 

"  We,  Thomas  Lord  Bishop  of  Ely,  do  hereby  signify  our 
consent  to  the  appointment  of  the  Rev.  Edward  Salmon 
Bagsliaw,  as  chaplain  to  the  Sudbury  Union. 

"  Dated  the  27th  day  of  November,  1862.     T.  Ely." 

«  No.  2200b,  1863. 

"  Poor  Law  Board,  Whitehall,  S.W., 

"20th  January,  1863. 
**  Sir. — I  am  directed  by  the  Poor  Law  Board  to  acknow- 
ledge the  receipt  of  your  letter  of  the  16th  inst.,  and  to 
inform  you  that  they  see  no  objection  to  the  appointment 
of  the  Rev.  Edward  Salmon  Bagshaw  to  the  office  of  chap- 
lain at  the  workhouse  of  the  Sudbury  Union. 

"  The  Board  approve  of  the  payment  of  a  salary  of  one 
hundred  pounds  per  annum  to  the  Rev.  Mr.  Bagshaw  for 
the  performance  of  the  duties  of  his  office;  and  in  perfor- 
mance of  the  provisions  contained  in  article  172  of  the 
general  order  of  the  24th  July,  1847,  they  now  direct  that 
the  said  annual  salary  of  one  hundred  pounds  shall  be 
paid  to  him  by  the  guardians  according  to  the  terms  of 
the  order  applicable  to  the  payment  of  salaries  in  force  in 
the  union. 

"  I  am.  Sir,  your  obedient  servant, 

"  0.  Gilpin,  Secretary. 
"  To  B.  Steadman,  Esq.,  Clerk  to  the  Guardians  of 
the  Sudbury  Union,  Sudbury." 

The  admission  of  these  articles  was  now  opposed,  on  be- 
half of  Mr.  Bagshaw,  by 

Dean€,  Dr.  Q.C,  and  TmUs^Lr.  Q.O. — In  this  case  it  may 
be  convenient,  though  perhaps  not  strictly  regular,  to  take 
the  opinion  of  the  Court,  at  this  stage  of  the  proceedings, 


whether  the  chaplain  of  a  union  workhouse  may  officiate 
there  without  the  leave  of  the  incumbent  of  the  parish  in 
which  the  union  house  is  locally  situated.  The  question 
is,  whether  there  is  anything  in  the  statute  law  which 
tfikes  the  case  out  of  the  general  eoclesiaBtical  law,  which  is 
not  disputed.  The  building  called  the  chapel  of  the  work- 
house  is  no  doubt  looaUy  within  the  parish,  but  does  it 
follow  that  the  building  so  situated  is  under  the  minisrtierial 
authority  of  the  incumbent  of  the  parish?  The  statute  on 
which  the  question  depends  is  4  &  5  Will  4,  o.  76  (the 
Poor  Law  Amendment  Act).  We  contend  that  its  enact- 
ments, pro  tanto,  override  the  general  law.  The  46th  sec- 
tion enables  the  commissioners  to  direct  the  overseers  or 
guardians  of  any  parish  or  union  to  appoint  sudi  paid 
officers  as  l&e  commissionerB  shall  think  necessary  for 
superintending  or  assisting  in  the  administration  of  the 
relief  and  employment  of  the  poor.  The  48th  section  em- 
powers the  commissionerB  by  order  under  their  hands  and 
seals,  either  upon  or  without  any  suggestiim  or  complaint  on 
t^t  behalf  from  tiie  overseers  or  guardians  of  any  parish 
or  union,  to  remove  any  master  of  any  workhoose  or  as- 
sistant overseer  or  other  paid  officer  of  any  parish  or 
union.  The  interpretation  clause,  sect.  109,  says  the 
word  ''officer"  shall  be  construed  to  extend  to  any 
clergyman,  schoolmaster,  &c.,  who  shall  be  employed  in 
the  parish  or  union  in  carrying  this  Act  or  the  laws  for  the 
relief  of  the  poor  into  execution.  The  efifect  of  these 
sections  as  to  the  appointment  of  a  chaplain  is  determined 
by  the  case  of  Beg  v.  Th^  Guardians  of  the  Braintree 
Union,  1  Q.  B.  130,  where  a  fnaudamtu  was  directed  to 
the  guardians  to  appoint  a  chai^ain  in  accordance  with  an 
order  of  the  commissioners.  The  note  of  the  case  is, "  The 
Poor  Law  Commissioners  may  order  the  guardians  of  a 
union  to  appoint  a  chaplain  for  the  union  workhouse  with 
a  salary,  such  chaplain  being  an  officer  within  the  meaning 
of  4  &  5  WilL  4,  c.  76,  s,  46,  interpreted  by  sect  109." 
As  to  the  dismissal  of  a  chaplain,  see  Ux  parte  Moliiwuxy 
7  L.  T.  Rep.  N.  S.  699,  where  the  judges  of  the  Queen's 
Bench  took  the  same  view  of  the  effect  of  the  above 
enactments  as  in  the  Braintree  case.  The  word  "  union  " 
in  the  above  Act  is  to  be  construed  to  include  any  number 
of  parishes  united,  for  any  purpose  whatever,  under  the 
provisions  of  this  Act.  The  statutes  for  the  regulation  of 
gaols  and  lunatic  ae^lums  have  special  enactments  as  to 
chi^lains,  which  are  not  to  be  found  in  the  Poor  Law 
Acts.  We  submit  that  the  articles,  as  laid,  do  not  ^ow 
that  Bagshaw  has  been  guilty  of  any  ecclesiastical  offence 
whatever. 

T/te  QucenU  Advocate  (Sir  B.  J,  PhilUmore)  and  Tm- 
traniy  Dr.^  in  support  of  the  articles. — As  far  as  we  know, 
this  is  yet  an  undecided  point  of  great  importance.  If, 
under  the  authority  suggested,  a  clergyman  may  preach 
and  read  to  a  large  number  of  persons  in  a  building 
locally  situated  in  another  man's  parish,  where  is  the 
limit  to  be  drawn?  Does  the  authority  extend  to  adminis- 
tration of  the  sacraments  and  to  the  collection  and  dis- 
posal of  offertory  money?  Is  the  whole  Rubric  to  be  in- 
directly set  aside  by  obscure  clauses  in  the  Poor  Law 
Act?  But  we  contend  that  the  Act  properly  read 
g^ves  no  such  power  to  the  commissioners  and  guardians 
to  appoint  a  chaplain  in  spite  of  the  incumbent  of  the 
parish.  It  is  admitted  that  in  the  section  already  re- 
ferred to  the  power  is  only  given  by  inference;  but  express 
enactment  is  required  to  put  aside  a  common  law  right. 
The  19th  section  of  the  Act,  however,  makes  certain  pro- 
visions for  religious  servKse  and  leUgioos  assistance  quiter 
inconsistent  with  the  appointment  of  such  an  officer  as 
Mr.  Bagshaw  claims  to  be:  "And  be  it  further  enacted 
that  no  rules,  oonders,  or  zegulofcions  of  the  said  commis- 
sioners, nor  any  bye-laws  at  present  in  fofoe  or  to  be 
hereafter  made,  shall  oblige  any  inmate  of  any  workhouse 
to  attend  any  rieligious  service  which  may  be  celebrated 
in  a  mode  contrary  to  the  religious  principle  of  such 
inmate,  nor  shall  authorise  the  education  of  any  child  in 
such  workhouse  in  any  religious  creed  other  than  that 
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by  the  pMento  or  snrriTing^ parent  of  Buch  child, 
and  to  which  atioh  parents  or  parent  shall  object,  or  in 
ihe  case  of  an  orphan  to  which  the  godfather  or  godmother 
of  saoh  orphan  shall  so  object.  Provided  also,  that  it 
shall  and  may  be  lawful  for  any  licensed  minister  of  the 
religioas  persaasion  of  any  inmate  of  such  workhouse  at 
all  times  in  the  day,  on  the  request  of  such  inmate,  to 
Tisit  sach  workhouse  for  the  purpose  of  affording  re- 
ligioii3  aasistanoe  to  snch  inmate,  and  also  for  the  purpose 
cl  instnie^g  his  child  or  children  in  the  principles  of 
their  religion.*'  The  proper  construction  of  the  46th  and 
109ftfa  sections  is  to  be  gathered  from  Heff  v.  The  Poor 
Lam  CtfmmiuUmerSy  re  Cambridge  Union,  9  A.  &  £.  91 1.  At 
918,  Littledale,  J.,  is  reported  to  say:  "  The  words  *  paid 
aSS^ossE '  in  sect  46,  might  include  collectors;  but  we  can- 
not aajr  that  it  does  so,  if  (as  the  fact  is)  the  word  'collec- 
tor '  nowhere  oocnrs  in  the  Act,  and  the  functions  of  a 
adXector  are  not  necessary  for  the  purposes  mentioned  in 
sect  46,  and  they  are  not  necessary  for  *  superintending 
<K  n^ptf^g  in  the  administration  of  the  relief  and  employ- 
ment of  the  poor,'  or  '  for  the  eramining  and  auditing, 
allowing  or  disallowing,  of  accounts.  .  .  .'  In  the  in- 
tezpretation  clause,  sect  109,  'officer'  is  said  to  mean 
*  odiector;*  but  it  does  not  follow  that  a  collector  is  one 
of  those  officers  whose,  appointment  the  commissioners 
hare  a  general  power  to  direct  for  l^e  puirposes  of  this 
Act."  We  submit  that  a  similar  construction  applies  to 
^  chaplain  "  or  *'  clergyman."  An  analogous  point  was 
detennined  in  the  Consistorial  Court  of  the  diocese  of 
Dublin,  in  Tlte  office  of  tltt  Jud^e  promoted  by  MUligan  v. 
JBe4ford  JonfSy  in  connection  with  a  district  county  luna- 
tic asylum,  reported  in  the  IrUh  Jurigt  of  the  15th  of 
Beeember  l^Gl.  The  case  of  Beg  v.  The  Visiting  Jus- 
tuses of  Samvellf  under  9  Geo.  4,  c.  40  (the  Pauper  Lima- 
tic  Act),  is  statod  in  1  Phlllimore's  Bum.  308,  1. 

Dmme,  Dr.,  in  reply. 

Dr.  Ltjshinoton. — The  only  question  before  me  on  the 
don  of  these  artidas  is,  whether  such  a  diaplain 
the  chuzoh  sennoe  and  pnaoh  on  Sundays. 

Cur.  ado.  vult. 

May  11. — The  learned  Dean  gave  the  following  judg- 
ment:— ^I  really  feel  no  difficulty  in  this  case,  except  that 
which  arises  from  the  defective  state  of  the  articles,  the 
admissibility  of  which  is  formally  the  question  before  the 
comrt;  for,  on  looking  at  my  notes  of  the  argument,  I  find 
that  it  tamed  on  matters  not  before  the  Court  on  these 
articles;  but  though  the  matter  is  not  strictly  in  form 
before  me,  yet,  at  the  request  of  the  parties,  I  will  dispose 
of  what  I  understand  to  be  the  substantive  question  in 
dispute  between  them,  especially  as  the  argument  was  full 
azid  ahle.  [The  learned  Dean  then  stated  the  nature  of 
the  eanae  and  the  substance  of  the  axtioles,  as  above.]  In 
artictoe  I  do  not  find  any  averment  that  Mr.  Bag^ 
was  appointed  chaplain  to  this  union  house  by  the 
anfchoril^  of  the  Poor  Law  Commissioners.  The  only 
by  which  I  can  extract  from  the  materials 
before  me  that  Mr.  Bagshaw  has  been  ap- 
pointed such  a  chaplain,  is  from  the  note  addressed 
by  Mr.  Molyneux  to  him  forbidding  him  to  officiate,  and 
which  note  is  annexed  to  these  articles.  This  should 
hare  been  clearly  stated,  for  the  assertions,  that  any 
diergyman  may  officiate  within  ^e  parish  of  another,  and 
that  a  chaplain  appointed  by  the  Poor  Law  Commissioners 
mmj  do  so,  are  totally  different.  But  the  question  I  am 
naUy  asked  to  decide  is.  Whether  the  diaplain  so  appointed 
has  a  ri^^  to  officiate  by  their  direction  and  under  their 
antfaority.  That  within  the  limits  of  his  parish  an  in- 
kbent  has  the  sole  cure  of  souls,  and  t^t  if  another 
perf  oxmfl  the  servioes  of  the  Church  of  England 
within  these  limits  without  the  leave,  a  fortiori,  in  spite 
ti  the  prohibition  of  the  ineumbent,  he  is  guilty  of  an 
fiii'faiisiihVwl  offence,  are  propositions  too  clear  to  admit  of 
doubt.  But  if  it  pleases  the  Legislature  to  introdnoe  ex- 
it has  foU  power  to  do  so.    The  statute  under 


which  the  exception  is  said  to  exist  in  the  present  case  is 
4  &  5  Will.  4.  c.  76.  If  that  statute  has  received  in  the 
Queen's  Bench  a  construction  applicable  to  the  question 
which  I  have  to  decide,  I  must  follow  that  construction; 
for  it  is  an  invariable  rule  that  the  Ecclesiastical  Court, 
in  construing  a  statute,  must  follow  the  decisions  of  the 
common  law  courts.  The  Braintree  Union  cote  decided 
that  the  Poor  Law  Commissioners  may  order  the  guar- 
dians of  a  union  to  appoint  a  chaplin  for  that  union.  It 
is  said  that  that  decision  is  inconsistent  with  the  deci- 
sion in  the  Cambridge  caw,  if  that  were  so,  the  Braintree 
cote,  which  is  the  later  of  the  two,  would  be  binding  on 
me;  but  the  cases  are  clearly  distinguishable,  and  there  is 
reaUy  no  conflict  between  the  judgments.  It  is  not  for 
me  now  to  point  out  the  distinction:  it  is  sufficient  for 
the  purpose  that  the  Lord  Chief  Justice  has  stated  that 
they  were  distinct.  The  legal  power  to  appoint  must 
then  be  taken  as  established.  The  fact  that  Mr.  Bag- 
shaw was  so  appointed  was  not  disputed  in  argument, 
though  the  fact  is  nowhere  stated  in  the  articles;  neither 
is  it  said  whether  he  officiated,  as  charged,  with  or  without 
the  authority  and  direction  of  the  Poor  Law  Commissioners. 
I  must  take  it  that  he  did  act  under  their  authority;  and 
if  so,  I  think  that  he  was  simply  acting  in  discharge  of 
his  duty.  I  do  not  rely  on  any  ]>artionlar  circumstances 
of  this  union;  but  assimiing  the  facts  of  the  appointment 
and  the  direction  to  officiate,  I  think  that  a  clergyman  of 
the  Church  of  England,  duly  appointed  by  lawful  authority 
to  be  chaplain  of  a  poor-law  union,  and  required  by  that 
authority  to  perform  the  Fervice  of  tiie  Church  of  England 
in  the  unlon*house,  is,  in  performing  such  service,  doing 
nothing  but  what  he  was  bound  to  do.  I  reject  these  ar- 
ticles, and  with  costs. 

Tristram,  Dr.,  on  behalf  of  Mr.  Molyneux,  asked  leave 
to  appeaL 

Dr.  LusHiNGTON. — I  will  give  the  leave  only  on  con- 
dition that  the  articles  are  amended  by  stating  the 
appointment  of  Mr.  Bagshaw  by  the  Poor  Law  Commis- 
sioners, and  that  he  performed  the  services  complained  of 
fay  their  authority,  so  that  an  intelligible  case  on  the  facts 
may  be  presented  to  the  Privy  Council. 

Proctors  for  the  plaintiff.  Brooks  S;  Du  Bois. 

Proctor  for  the  defendant,  Skipwith. 


^tmxoisiXi  iLato. 


Q.  B.  April  29. 

Fawcett,  Appellant,  r.  The  Oveeseers  of  Scbivkn 
Tentebgate,  Bespondents: 

Bating  vicar  of  a  parish — What  deductions  he  mag  mahe 
in  respect  of  a  eurafe^s  salary. 

The  vicar  of  K.,  a  jmrish  containing  several  townships, 
of  which  one  was  S.,  derived  his  income  partly  from  money 
in  the  funds  and  glche  farms  lying  outside  the  parish,  and 
partly  from  a  tit/u*  rent-charge  on  lands  within  it.  Tlie 
amount  of  such  rent-charge  accruing  from,  land  within  the 
toivnship  of  S.  was  £26  a-year.  The  mcar  employed  a 
curate  {ivhose  services  were  admitted  to  be  necessary^,  at  a 
salary  of  &100  a-year. 

Held,  that  in  rating  the  vicar,  tJie  overseers  of  S.  were 
right  in  allowing  a  deduction  of  such  a  sum  only  in  respect 
of  the  curators  stipend  as  bore  to  £100  the  same  proportion 
as  £26  bore  to  the  wliole  income  oftlic  vicar. 

Case  stated  by  consent,  pursuant  to  12  &  13  Yict.  c.  45, 
s.  11,  for  the  opinion  of  the  Court,  under  the  following 
circumstances: — 

The  appellant  is  the  Vicar  of  Knaresborough,  a  parish 
containing  among  other  townships,  that  of  Scriven  Ten- 
tergate,  of  whidi  the  respondents  are  the  overseers.    The 
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whole  inoome  of  the  vicar  from  his  living  is  £386  a-year, 
of  which  £86  is  derived  from  a  tithe  rent-charge 
upon  land  in  the  parish  of  Knaresborough,  and  £300 
partly  from  two  glebe  farms  lying  withont  the  parish  al- 
together, and  partly  from  money  in  the  funds.  Of  the 
rent-charge,  £26  is  upon  land  in  the  township  of  Scriven 
Tentergate.  The  vicar  employed  a  curate  at  a  salary  of 
£100  a-year,  and  it  was  admitted  that  a  curate  was  ne- 
cessary in  order  to  the  due  discharge  of  the  clerical  duties 
of  the  parish.  The  respondents  in  rating  the  appellant 
in  their  township,  deducted  in  respect  of  the  curate's 
salary,  a  sum  which  bore  the  same  proportion  to  the  whole 
salary  as  £26,  the  amount  of  the  rent-charge  upon  land 
within  their  township  bore  to  £386,  the  whole  income  of 
the  vicar.  The  vicar  appealed  against  this  assessment, 
contending  that  the  whole  of  the  curate's  salary  should  be 
set  against  that  part  of  his  income  only  which  arose 
from  tithe  rent-charge.  The  respondents,  on  the  other 
hand,  insisted  that  their  mode  of  computation  was  the 
correct  one;  and  to  settle  this  difference  it  was  agreed  be- 
tween the  parties  to  submit  the  question  to  the  opinion 
of  this  Court.  It  was  admitted  that  the  overseers  had  de- 
ducted the  right  amount,  granting  t^t  they  had  pro- 
ceeded on  the  right  principle. 

F.  Jf.  Wliite  appeared  for  the  appellant. — ^The  curate's 
salary  ought,  for  the  purposes  of  rating,  to  be  deducted 
from  the  rent-charge  only.  If  the  principle  acted  on  by 
the  overseers  be  right,  the  effect  will  be  to  make  the 
parishes  in  which  the  glebe  farms  are,  liable  to  part  of  a 
burthen  which  of  right  should  fall  exclusively  on  districts 
over  which  the  pastoral  care  of  the  vicar  and  curate  ex- 
tend to.  Msg,  V.  OoodchUd  (the  Hackney  case),  EU.  Bl.  & 
£11.  1,  was  cited,  reference  being  especially  made  to  the 
judgment  of  Coleridge,  J. 

Price f  Q.C.y  for  the  respondents,  was  not  called  on. 

CocKBURN,  C.J. — ^Although  we  do  not  wish  to  question 
in  any  way  the  rule  laid  down  in  Reg.  v.  Goodchildy  we 
think  that  in  the  present  case  the  vicar  was  wrong  in 
proposing  to  charge  the  stipend  of  the  curate  upon  the 
rent  charge  only.  The  true  principle  is  that  the  stipend 
should  be  set  against  all  the  sources  of  inoome.  It  is  true 
that  here  a  new  element  is  introduced  which  is  not  to  be 
found  in  other  cases,  namely  that  one  source  of  income  is 
from  farms  beyond  the  limits  of  the  parish.  It  is  certainly 
hard  that  the  parishes,  where  these  farms  are  situated, 
should  have  to  submit  to  any  deduction  in  respect  of 
them.  But  the  case  is  so  exceptional  that  we  cannot 
permit  it  to  influence  our  decision.  The  principle  must 
remain  the  same,  that  the  curate's  stipend  should  be  set 
against  the  whole  income.  We  therefore  think  that  the 
overseers  acted  upon  a  right  principle. 

Crompton,  Blackburn,  and  Mellor,  JJ.,  concurred. 

Judgment  far  the  regpondents. 

Attorney  for  the  appellant,  ffa«vkinSf  Crump,  S^  Co, 

Attorney  for  the  respondents,  H,  IF.  Purkis, 


QB. 


Feb.  12;  May  7. 

KiLSHAw  V,  Jukes  and  Others. 

Partnership — Agreement  to  pvrcJuise  land/or  a  common 
undertaking — Stipulations  as  to  dUtribvtion  of  profits 
— Liability  of  undisclosed  purchaser  to  third  parties. 

W.  and  T.,  heing  jointly  engaged  in  building  houses,  Je- 
came  indebted  to  J.  for  iron.  Tliere  being  a  difficulty  in 
the  payment  of  this  debt,  tJie  three  agreed  to  purchase  some 
lattdfor  building  purposes,  W,  and  T.,  to  buHd  houses  on  it, 
and  J.  to  find  the  ironmotigery  required,  and  tobe  paid  for 
it,  and  also  his  former  debt,  and  any  future  advances  out 
of  the  sale  of  the  houses  when  built :  any  surplus  profits 
were  to  belong  to  W,  and  T,  In  case  of  the  speculation 
failing  J.  was  to  lose  his  old  and  new  debt,  a^id  any  ad" 
vances  he  might  make.     T.,  W.,  and  J.  accordingly  pur- 


chased land  in  pursuance  of  this  agreement,  and  jointly  con- 
tracted with  the  vendors  to  build  houses  (among  other 
thifigs)  an  it.  T.  and  W.  afterwards  bought  some  timber 
for  the  purpose  of  building  tfiese  houses  of  K.,  who  was  not 
aware  at  tlte  time  of  the  sale  that  J.  was  in  any  way  eon- 
nected  or  interested  in  the  houses.  Having  subsequently 
discovered  J,*8  position,  K.  brought  an  action  against  the 
three  to  recover  the  price  of  tlte  timber. 

Held,  per  Wightman,  J.,  that  J.  was,  under  the  circHm- 
stances,  a  partner  with  W.  and  T,  in  tJie  transaction,  and 
titer ef ore  liable  to  the  plaintiff , 

Per  Blackburn  and  Mellor,  JJ.,  that  J,  was  not  a 
partner  with  W.  and  T.,  and  was  therefore  not  liable  to 
the  plaintiff  far  the  price  of  the  timber. 

This  was  an  action  against  Jukes  and  two  other  per- 
sons named  Till  and  Wynn,  to  recover  the  price  of  certain 
timber  sold  and  delivered  to  the  defendants.  The  two 
latter  suffered  judgment  to  go  against  them  by  defatdt. 
Jukes  pleaded  never  indebted,  on  which  issue  was  joined. 
The  facts,  as  far  as  they  are  material,  are  fully  stated  at 
the  commencement  of  the  judgment  of  Wightman,  J. 
(see  infra). 

The  case  was  tried  before  Willes,  J.,  at  Liverpool,  at 
the  summer  assizes,  1862,  when  evidence  was  given  on 
the  part  of  the  plaintiff  of  the  agreement  between  the 
vendors  of  the  land  and  the  three  defendants,  and  on  the 
part  of  the  defendants  of  the  arrangement  between  Wynn 
and  Till  of  the  one  part,  and  Jukes  of  the  other.  The 
learned  judge  directed  the  jury,  that  if  they  believed  the 
evidence  offered  for  the  defence,  there  was  no  sucli 
partnership  between  Jukes  and  the  other  defendants  as 
would  render  him  liable  to  the  plaintiff.  The  jury  found 
for  the  defendant  Jukes,  and  leave  to  move  to  enter  a 
verdict  against  him  was  reserved  to  the  plaintiff.  A 
rule  was  afterwards  obtained  in  pursuance  of  this  leave, 
and  for  a  new  trial,  on  the  ground  of  misdirection,  and 
that  the  verdict  was  against  the  weight  of  evidence. 

Mellish,  Q.C.y  and  Bobins,  now  showed  cause  against 
the  rule.  —  The  three  defendants  were  not  partners. 
Saville  v.  Robertson,  4  T.  B.  720;  Gauthwaite  v.  Duek- 
warth,  12  East.  421.  IHesketh  v.  Blanohard,  4  East  147, 
was  referred  to  by  Crompton,  J.]  There  was  no  commor 
nity  of  profit  and  loss:  the  houses,  when  built,  were  only 
to  be  held  by  Jukes  by  way  of  security.  A  joint  interest 
in  them  wTien  built  will  not  make  him  a  partner  with 
Wynn  and  Till  in  building  them.  There  is  a  distinction 
between  partners  and  partowners:  Wilson  v.  WhiteJiead, 
10  M.  &  W.  603;  Gibson  v.  Lupton,  9  Bing.  297.  The 
case  comes  within  the  principle  laid  down  in  Cox  v. 
Hickman,  8  H.  of  L.  Ca.  268,  306. 

Heath,  in  support  of  the  rule. — Jukes  must  be  held  a 
joint  tenant  of  the  houses  with  Wynn  and  Till,  and  if 
they  were  to  die  the  whole  interest  would  vest  in  him  by 
survivorship.  This  is  an  interest  far  beyond  the  purpose 
of  a  mere  security.  Whatever  was  the  real  purpose  of  the 
parties  the  result  has  been  to  create  a  partnership  be- 
tween them  for  the  particular  purpose  of  building  the 
houses:  Barry  v.  Neisluim,  6  C.  B.  641 ;  Curling  v.  Robert^ 
son,  7  M.  &  G.  336;  Fereday  v.  Wightwick,  1  Bus.  &  My. 
45;   VereY.Ashby,\0B.k,C.2^^.  Cur.  adv.  vult. 

May  7. — The  learned  judges  having  differed  in  opinion 
now  delivered  the  following  judgments. 

May  7. — ^Wightman,  J. — ^This  was  an  action  by  the 
plaintiff  against  the  defendant  Jukes  and  two  other  persons 
named  Wynn  and  Till,  as  a  partner  in  the  transaction  in 
respect  of  which  the  goods  (timber)  had  been  supplied  by 
the  plaintiff.  It  appeared  upon  the  trial  that  Wynn  and 
Till  were  jointly  engaged  in  building  houses,  and  that 
Jukes,  who  was  an  ironmonger,  had  supplied  them  with 
ironmongery,  and  that  they  were  indebted  to  him  in  £189. 
There  being  a  difficulty  in  the  payment  of  this  debt,  it 
was  proposed  by  Wynn  and  Till,  and  agreed  to  by  Jukes, 
that  the  three  (Wynn,  Till,  and  Jukes)  should  purchase  a 


-PTT" 


VoLXI.    [May  so,  1863.3 


THE  WEEKLY  REPORTER. 


691 


Common  Law. 


KiLSHAw  V,  Jukes  and  Othebs. 


Common  Law. 


pieoe  of  land,  that  Wynn  and  Till  ahoold  bnild  houses 
upon  it,  and  that  Jnkes  shoold  furnish  the  iionmongezy 
for  the  houses  and  nothing  else,  and  that  he  should  be 
paid  his  old  debt,  and  also  for  the  ironmongeiy  supplied 
in  the  building,  and  anj  money  he  might  advance,  out  of 
the  sale  of  the  houses  when  built;  and  that  all  the  profits, 
beyond  what  would  pay  Jukes,  should  belong  to  Wynn 
and  Till;  and  that  if  tiie  speculation  wholly  failed  Jukes 
was  to  lose  his  old  and  new  debt  and  any  advances  he 
might  make.    In  pursuance  of  this  arrangement  Wynn, 
Till,  and   Jukes  entered  into  a  joint  agreement  with 
Messrs.  Sanders  tc  Barker  for  the  purchase  of  a  piece  of 
land  for  building,  and  the  three  agreed  jointly  with  the 
Tendorsthat  ''they  would  build  three  dwelling  houses 
and  shops  fit  for  habitation  within  four  months  from  the 
date  of  ^e  agreement,*'  and  afterwards  seven  other  houses. 
The  agreement  also  contained  provisions  for  pa3rment  of 
the  purchase-money  by  Wynn,  Till,  and  Jukes,  and  also 
for  advances  by  the  vendors  if  required  by  the  purchasers 
(Wynn,  Till,  and  Jukes),  to  the  amount  of  £550,  to  en- 
^le  tliem  to  build  the  houses.    There  were  other  provi- 
sions between  the  vendors  and  the  three  jointly,  relating 
to  the  undertaking.    In  pursuance  of  the  agreement  the 
building  was  commenced;  and  the  plaintiff  was  applied 
to  by  Wynn  and  Till  to  supply  them  with  timber  (the 
price  of  which  was  the  subject  of  the  present  action),  and 
which  was  used  about  the  building  of  the  houses.    When 
they  applied  to  the  plaintiff  to  supply  the  timber,  they 
poposed  Jukes  as  a  guarantee;    but  the  plaintiff,  who 
knew    nothing    of    the    parties    before,    nor    of    their 
aziangements,    did  not    accept  Jukes  as  a  guarantee, 
and   seems    to  have  sold  the  timber  upon  the  credit 
of  Wynn  and  TilL      Subsequently  he  discovered  that 
Jukes    had    an    interest    in    the    houses   jointly    with 
Wynn    and    Till,    and    brought    the    present    action; 
and  iihe  question  is  whether  Jukes  had  such  a  joint  in- 
terest with  them  in  the  transactions  as  would  make  him 
liable  jointly  with  them  to  the  present  action.     I  am  of 
opinion  that  the  three  defendants  are  jointly  liable  to  the 
plaintiff  in  this  action.    Timber,  though  supplied  by  the 
l^aintiff  upon  the  application  of  two  of  the  defendants 
only,  luid  upon  their   credit,  was  ordered  and  used  by 
them  for  the  performance  of  a  work  to  be  executed  by 
them  jointly  with  Jukes,  and  for  his  as  well  as  their 
benefit.    It  is  true  that  as  between  themselves  Wynn  and 
Till  were  to  do  the  work,  but  Jukes  was  as  much  bound 
to  do  it  as  they  were.    What  they  did  was  in  order  to 
fulfil  a  contract  which  the  three  were  jointly  bound  to 
perform.     Jukes  knew  that  timber  would  be  required  for 
building  the  houses,  and  though  by  arrangement  between 
him  and  Wynn  and  Till,  they  were  to  supply  it,  it  was  for 
his  benefit  as  much  as  theirs  that  it  should  be  supplied 
in  order  to  fulfil  the  contract  that  he  had  jointly  with 
them  entered  into  with  the  vendors  of  the  land.  The  timber 
must  be  had  or  his  and  their  contract  with  the  vendors 
could  not  be  performed;  and  in  ordering  and  obtaining 
the  necessary  supply  it  seems  to  me  that  Wynn  and  Till 
were  acting,  as  far  as  regards  third  persons  not  merely 
for  themselves,  but  as  agents  for  Jukes,  who  was  as  much 
bound  to  obtain  timber  to  fulfil  their  joint  contract  as 
they  were.   Jukes,  by  contracting  with  the  vendors  of  the 
land  jointly  with  Wynn  and  TiU,  was  no  longer  a  free  agent 
as  respected  that  contract:   he  was  jointly  bound  with 
them  to  the  performance  of  it;  and  whatever  was  neces- 
sary  for  its  performance,  if  ordered  by  them  with  his 
knowledge  and  assent,  as  was  the  case  in  the  present  in- 
stance, must  I  think  be  considered  as  ordered  by  his  au- 
thoritj,  and  that  as  far  as  respected  third  persons  igno- 
rant of  their  private  arrangements  between  themselves  he 
was  a  partner  with  them,  and  liable  as  such.  My  opinion 
is  loanded  upon  the  peculiar  circumstances  of  this  case, 
and  mainly  upon  the  effect  of  the  contract  with  the  ven- 
doB  of  the  land.    The  cases  cited  upon  the  argument  ap- 
pear to  me  to  be  distinguishable  from  this,  and  especially 
the  case  of  Cbw  y.  Hichnan^  cited  from  the  House  of 


Lords  Cases  the  circumstances  of  which  were  so  peculiar 
that  the  decision  in  that  case  is  hardly  applicable  to  the 
circumstances  of  this.  The  case  of  Wilson  v.  Whitehead, 
appears  to  me  to  be  of  very  questionable  authority.  The 
Court  gives  no  reasons  for  refusing  the  rule,  except  such 
as  may  be  collected  from  observations  in  the  course  of  the 
argument  of  the  counsel  who  moved  unsuccessfully  for  a 
rule.  From  them  it  may  be  collected  that  the  Court  was 
much  influenced  by  a  supposed  analogy  between  the  ca£e 
before  them  and  that  of  stage-coach  proprietors,  where 
each  horses  the  coach  with  his  own  horse  for  one  or 
more  stages,  in  which  case  the  proprietors  of  the  coach 
are  not  jointly  liable  for  provender  supplied  to  the  horses 
of  each,  as  decided  in  tartan  v.  ffatuon,  2  Taunt.  49 — an 
analogy  quite  inapplicable  to  the  present  case,  and  as  it 
seems  to  me  to  the  case  then  before  the  Court.  The  case 
of  Barry  and  Another  v.  Nesham,  as  far  as  it  goes,  is  in 
favour  of  the  plaintiff  in  the  present  case;  but  the  nearest 
case  to  the  present  of  any  that  were  cited  is  that  of 
GoMthivaite  v.  Duckworth.  The  circumstances  of  that  case 
are  in  many  respects  similar  to  those  in  the  present ;  and 
the  remarks  of  Lord  Ellenborough  in  his  judgment  are 
very  applicable  to  this  case.  Upon  the  whole  I  am  of 
opinion  that  Jiikes  was  a  partner  with  the  other  defen- 
dants in  building  the  houses;  that  the  timber  was  sup- 
plied by  the  plaintiff  for  the  partnership  use  and  benefit, 
and  that  the  defendant  Jukes  is  liable  jointly  with  the 
others,  and  that  the  verdict  should  be  entered  against 
them  all  for  £133  2s.  lOd. 

Blackbubn,  J. — In  this  case,  which  was  tried  before 
my  brother  WiUes  at  Liverpool,  the  verdict  was  for  the 
defendant,  subject  to  the  leave  reserved.  A  rule  was  ob- 
tained to  set  aside  the  verdict  for  the  defendant  Jukes, 
and  to  enter  the  verdict  for  the  plaintiff  for  £133  2s.  lOd., 
or  for  a  new  trial  on  the  ground  of  misdirection  or  as 
against  evidence.  This  rule  came  on  for  argument  in  the 
sittings  after  last  term,  before  my  brothers  Wightman, 
Crompton,  Mellor,  and  myself.  My  brother  Crompton  was 
obliged  to  leave  the  Court  before  the  completion  of  the 
argument  and  consequently  does  not  take  any  part  in  this 
judgment.  The  action  was  against  Jukes,  Till,  and  Wynn, 
for  goods  sold  and  delivered.  Till  and  Wynn  allowed  judg- 
ment to  go  by  default;  Jukes  pleaded  non  assumpsit  on 
which  issue  was  joined.  On  the  trial  before  my  brother 
Willes  it  appeared  in  evidence  that  in  March,  1862,  the 
plaintiff  was  applied  to  by  Till  and  Wynn,  who  were  then 
engaged  in  erecting  some  buildings  at  Birkenhead,  to 
supply  them  with  timber.  They  proposed  Jukes  as  their 
surety.  The  plaintiff  did  not  accept  Jukes  as  a  surety.  Ul- 
timately, however,  he  sold  and  delivered  the  timber  to  Till 
and  Wynn  on  their  credit,  not  at  that  time  supposing  that 
Jukes  had  any  interest  in  the  matter.  His  case  at  the  trial 
was  that  Jukes  was  a  concealed  partner  with  Till  and  Wynn 
in  the  transaction,  and  that  he,  the  plaintiff,  not  having 
known  this  at  the  time  when  he  gave  credit  to  Till  and 
Wynn,  was  entitled  to  recover  against  the  defendant 
Jukes,  jointly  with  the  ostensible  partners.  And  it  was 
not  disputed  that  such  was  the  law,  the  only  question 
made  being  whether  Jukes  was  a  partner  with  the  two 
other  defendants  in  this  purchase,  or  interested  in  it  to 
such  an  extent  as  to  be  jointly  liable  to  the  plaintiff.  The 
plaintiff  proved  that  on  the  28th  of  February,  1862,  very 
shortly  before  the  purchase  of  the  timber,  Jukes,  Till  and 
Wynn,  entered  into  a  joint  agreement  in  writing  with 
Messrs.  Sanders  &  Barker,  for  the  purchase  by  t?ie  three 
of  a  piece  of  building  land,  the  three  binding  themselves 
to  complete  buildings  on  it  according  to  a  specified  plan 
within  a  limited  time;  the  vendors  agreeing  to  make  ad- 
vances to  the  three,  to  enable  them  to  complete  those 
buildings,  the  three  being  jointly  bound  to  pay  the  pur- 
chase money,  and  it  being  agreed  that  the  conveyance  of  the 
land  when  aXL  was  paid  was  to  be  to  tlie  three.  The  tim- 
ber for  the  price  of  which  this  action  was  brought  was 
purchased  and  used  for  the  erection  of  those  buildings 
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There  could  be  no  doubt  that  Jnkea  had  bound  himself  to 
the  vendors  Messrs.  Sanders  Sc  Barker,  to  oauee  these 
buildings  to  be  erected;  and  as  between  him  and  ^e 
vendors  he  was  a  principal  as  much  as  Till  and  Wjnn ;  but 
the  plaintiff  was  no  party  to  the  agreement,  and  at  the 
time  of  the  supply  was  ignorant  of  its  existence,  so  that, 
as  between  the  plaintiff  and  Jukes,  the  agreement  formed 
evidence  that  Jukes  was  a  principal  in  the  erection  of  the 
buildings;  but  was  evidence  only,  and  open  to  explana- 
tion. The  defendants  Jukes  and  Till  were  called  as  wit- 
nesses for  the  defence:  they  stated  that  Till  and  Wynn 
were  engtig-ed  in  building  speculations  in  which  Jukes 
had  no  interest,  but  that  he  had  lent  them  various  sums 
of  money  amounting  in  January,  1862,  to  £189;  that  he 
had  refused  to  make  them  any  further  advances,  and  Vas 
pressing  them  for  repayment.  It  was,  aooording  to  tiieir 
evidence,  then  agreed  between  them  that  the  three  should 
join  in  taking  a  piece  of  land  in  their  joint  names;  that 
Till  and  Wynn  should  erect  the  buildings  on  it  themselves, 
Jukes,  who  was  an  ironmonger,  supplying  them  with  the 
ironmongery;  and  that  it  was  further  agreed  that  Jukes 
should  have  an  interest  in  the  houses  to  this  extent,  that 
he  should  be  paid  out  of  their  proceeds  the  amount  of  his 
old  loan,  £  1 89,  and  the  price  of  what  ironmongeiy  he  was 
to  eupply,  about  £  2  5 0,  but  no  more.  It  was  distinctly  sworn 
that  the  agreement  was  that  any  surplus  was  to  be  Till 
and  Wynn's,  Jukes  being  only  to  take  out  the  amount  of 
his  loan  and  the  ironmongery,  but  if  the  proceeds  proved 
iuaufficient  to  pay  that.  Jukes  was  to  be  a  loser.  On  this 
evidence  the  case  was  left  to  the  jury,  who  found  for  the 
defendant.  The  learned  judge  is  satisfied  with  their 
verdict,  and  reports  that  the  jury  must  be  taken  to  have 
believed  Jukes  and  Till,  and  to  have  found  that  the  ar- 
rangement was  as  they  stated  it,  and  that  Jukes  gave  no 
authority  in  fact  to  Till  and  Wynn  to  order  timber  on  his 
account;  but  he  reserved  the  question  whether  the  defen- 
dant Jukes  was  in  point  of  law  a  partner  and  as  saeh 
liable. 

I  have  come  to  the  conclusion  that  on  the  findings 
the  defendant  Jukes  was  not  liable  for  the  goods  pur- 
chased by  Till  and  Wynn.     I  think  that  there  was  evi- 
dence that  the  three  were  jointly  engaged  in  erecting 
the  buildings  which  would  have  supported  a  verdict  for 
the  plaintiff.  The  undisputed  fact  that  Jukes  had  bound 
himself  to  the   vendors  that  the    buildings  should  be 
erected  showed  that  he  had  an  interest  in  causing  them 
to  be  erected,  and  rendered  it  probable  that  he  would  join 
in  doing  so.     But  that  fact  alone  is  quite  consistent  with 
his  being  no  party  to  the  contracts  for  purchasing  the 
materials  or  paying  the  workmen  engaged.  The  whole  three 
Jukes,  Till,  and  Wynn,  might  have  made  a  contract  with  a 
fourth  person  that  he  should  erect  the  buildings;    and 
though  they  would  thus  have  caused  the  contractor  to 
erect  them  for  their  benefit,  it  would  be  impossible  to 
say  that  they  would  have  made  themselves  liable  to  the 
tradespeople  employed  by  that  contractor.     And  if  Jukes 
in  fact,  bond  fiiU^  made  a  similar  arrangement  with  Till 
and  Wynn,  by  which  he  put  them  in  the  position  of  t^e 
contractor,  I  think  there  is  nothing  in  point  of  law  to 
prevent  him,  unless  the  interest  which  he  reserved  to 
himself  in  the  houses  constituted  him  a  partner,  at  least 
as  to  third  persons;  and  that  I  think  is  the  question  re- 
served.    Now,  according  to  the  defendant*s  own  evidence 
he  did  reserve  to  himself  some  interest  in  the  transaction. 
He  was  to  supply  part  of  the  materials — ^the  ironmong^ery 
— not  as  selling  it  to  Till  and  Wynn,  but  on  the  terms 
that  the  price  of  that  ironmongery  and  his  original  debt 
should  be  paidjfor  out  of  the  proceeds  of  the  buildings;  and 
he  had  made  himself  a  party  to  the  contract  for  the  purchase 
of  the  building  land,  so  as  to  secure  to  himself  a  hold  over 
the  land  to  secure  this  lien.  But  I  do  not  think  this  is  such 
an  interest  in  the  profits  of  the  building  transaction  as 
(at  least  since  the  late  decision  of  the  House  of  Lords  in 
Cox  V.  JTickman)  to  make  him  a  partner  in  it.     It  is  not 
an  unusual  thing  for  a  merchant  to  advance  money  and 


furnish  fluppUee  to  the  captain  of  a  ahip,  on  the  terms 
t]ut  he  shall  have  a  bottomry  bond,  giving  mnch  such  a 
beneficial  interest  in  the  ship  and  freights  as  this  arrange- 
ment gave  Jukes  in  the  bnildingB;  yet  I  think  no  oae 
would  say  that  the  merchant  was  liable  as  a  partner  with 
the  certain  to  those  who  furnished  the  leet  of  the  outfit 
on  the  captain's  credit.    It  is  true  that  the  supposed  case 
is  one  in  the  nsaal  coaise  of  trade,  whilst  such  a  transac- 
tion as  the  present  is  rather  out  of  the  <M9dinary  oouise  of 
business;  and  that  thfire  always  is  a  possilnlity  that  a 
person  who  is  really  a  partner  may  endearoor  to  cloak  his 
interest  by  an  apparent  arrangemsnt  of  this  sort.    These 
were  fair  topics  for  the  consideration  of  the  jury,  and 
were  no  doubt  urged  upon  them  by  the  coonsel  for  l^e 
plaintiff;  but  the  jury  have  found  that  in  fact  the  evi- 
dence given  on  the  defence  was  true,  and  tiiat  Jukes  did 
not,  in  fact,  g^ve  authority  to  Till  and  Wynn  to  buy  timber 
for  him;  and  the  learned  judge  who  tried  the  cause  is 
satisfied  with  the  finding.     Several  oases  were  cited  on  the 
argument;  but  the  principal  discussion  was  very  piQper]y 
on  the  recent  case  of  of  Cox  v.  Hieknuiu,  for  not  only  was 
the  whole  subject  there  very  much  disoossed,  but  the  deci- 
sion being  in  the  House  of  Lords,  it  supersedes  all  «ailier 
authorities  inconsistent  with  that  decision,  aod,  as  far  as 
the  judgment  goes,  is  binding  on  all  inferior  tribtmals. 
In  that  oaee  there  was  a  deed  of  composition,  by  which  it 
was  arranged  that  the  business  of  the  Stanton  Iron  Com- 
pany should  be  carried  on  by  trustees  for  the  pnxpoee  of 
paying  the  creditors,  and  to  some  extent  under  their  con- 
trol; and  the  point  decided  was  that  the  terms  of  the  par- 
ticular deed  were  not  such  as  to  make  the  eveditocs,  who 
had  executed  it  liable  for  the  trade  debts  of  the  fitanton 
Iron    Company.      No  doubt,    therefore,  the    case  was 
peculiar  in  its  circumstances;  but  still,  I  think  that  we 
can  collect  from  the  judgment  of   the  House  princi^es 
sufficient    to    ^lew    that    in     the    present    case    the 
arrangement  found  by  the  jury  to  be  the  true    cme 
did  not,  as  a  matter  of  law,  oonstitute  a  partnersh^). 
Lord  Cranworth,  in  his  judgment,  said — "  The  liability  of 
one  partner  for  the  acts  of  his  co-partner  is  in  truth  the 
liability  of  a  principal  lor  the  aets  of  his  ag«nt.    Where 
two  or  more  persons  are  engaged  as  partners  in  an  ordi- 
nary trade,  each  of  them  has  an  implied  authority  from 
the  others  to  bind  all,  by  contracts  entered  into  according 
to  the  usual  course  of  business  in  that  trade.    Every 
partner  in  trade  is,  for  the  ordinary  purposes  of  the  trade, 
the  agent  of  his  co-partners,  and  all  are  therefore  liable 
for  the  ordinary  trade  contracts  of  t^  others.    PaztBera 
may  stipulate  among  theaaselTes  that  some  one  of  them 
only  shall  enter  into  particular  contoMsts,  or  into  any 
contracts,  or  that  as  to  ceniain  of  their  oontraois- none 
shall  be  IMiLe  exoept  those  by  whom  they  are  actually 
made,  but  with  such  private  arrangements  tinid  p^csons 
dealing  with  the  firm,  without  notice,  have  no  coBcem. 
The  public  have  a  right  to  assume  that  every  partner  has 
authority  from  his  oo-p^u^^^i^®^  ^  1^^  the  whc^  firm  in 
contracts  made  according  to  the  ordinary  usages  of  trade.'* 
He»then  proceeds  to  consider  the  great  question  in  that 
case — ^viz.,  whether  the  terms  of  the  deed  under  which  the 
business  of  the  Stanton  Iron  Company  was  carried  on 
were  such  as  to  make  the  creditors  who  had  executed  it 
partners  as  to  thoee  dealing  with  that  firm.    He  says — 
"  It  is  often  said  that  the  test  or  one  of  the  tests  whether 
a  person  not  ostensibly  a  partner  is  nevertheless  in  eon- 
templation  of  law  a  partner,  is  whether  he  is  entitled  to 
participate  in  the  profits.    This  no  doubt  is  in  general  a 
sufficiently  accurate  test;  for  a  right  to  patticipale  in 
profits  affords  cogent,  often  oondustve,  evidesee  that?  the 
trade  in  which  the  profits  have  been  made  was  canied  on 
in  part  for  or  on  behalf  of  the  person  setting  vp'ssdi  a 
claim.    But  the  real  ground  of  the  liabUity  is  tkMt  the 
trade  hat  been  earried  on  by  perwms  aetrng  mi  hi$  -behalf. 
When  that  is  the  ease,  he  is  liable  to  the  trade  ebligatiens 
and  entitled  to  its  profits,  or  to  a  idiare  of  them.   -It  is 
not  strictly  ocnifeGt  to  say  that  his  right  to  ehafe^in'the 
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profits  makes  him  liable  to  the  debts  of  the  trade.    The 

correct  mode  of  stating  the  proposition  is  to  eay  that  the 

same  tiling  "^iHiioh  entitles  him  to  the  one  makes  him 

liable  to  the  other,  namely,  the  faot  that  the  trade  has 

been  oazried  on  on  his  behalf — i.  e.y  that  he  stood  in  the 

rdation  of  principal  towards  the  persons  acting  ostensibly 

as  the  traders,  by  whom  the  liabilities  have  been  incurred, 

md  nnder  whose  management  the  profits  hare  been 

made."     The  jury  have  in  ^e  present  case  found  that 

the  defendant  Jukes  did  not  in   faot  intend  to  give 

anthority  to  Till  and  Wynn  to  order  the  timber  for  him; 

and  the  question,  according  to  the  passage  I  have  just 

quoted  from  Lord  Cranworth's  judgment,  is  not  simply 

whetiier  Jtikes  had  an  interest  in  the  profits  of  the  trade, 

bat  wlietiier  he  had  such  an  interest  in  them  as  to  make 

the  ^ade  be  caRried  on  on  his  behi^  so  that  he  stood  in 

Ae  rriataoQ  of  principid  towards  Till  and  Wynn,  who  in- 

emed  this  liability.    Lord  Granworth  afterwards  uses 

language  vwy  applicable  to  the  present  case.    He  says — 

^Tlie  debtor  "  (in  tiiis  case  TOI  and  Wynn)  "is  still  the 

pesBon  solely  interested  in  the  profits,  save  only  that  he 

hm  moctgaged  them,  to  his  creditors.    He  receives  the 

benefit  of  the  profits  as  th^  accrue^  though  he  has  pre- 

doded  himself  from  applying  th^n  to  any  other  purpose 

tiBB  the^fldiarge  of  his  debts.    The  trade  is  not  carried 

at  by  or  on  account  of  the  creditors."    Taking  this  to  be 

tfte  law,  and  it  was  so  necessary  for  the  decision  in  Cox  v. 

^ehmAn,  that  I  think  it  must  be  considered  as  the  deci- 

sion  of  1^  House  of  Lords,  it  certainly  seems  to  me  to 

IbBow  that  tiie  arrangement  which  the  jury  have  found 

to  have  really  existed  between  Jukes  and  Till  and  Wynn 

dU  not  make  him  liable  to  the  jdaintiff  on  the  contract 

iHb^  thex  made  for  iiie  puzehase  of  the  timber.    It  is 

not  neoeasazy  in  this  case  to  consider  how  far  the  older 

eases  are  overruled  by  the  decision  of  Cox  v.  Mekman,  for 

it  teems  to  go  far  enough  at  least  to  decide  this  case. 

Hie  rote  was  obtained  on  the  ground  of  misdirection;  but 

tiwt  was  merely  as  a  precaution  in  case  the  point  intended 

to  be  reserved  was  not  suflloiently  raised.    It  seems  to  me 

that  t3ie  case  was  one  fit  to  leave  to  the  jury,  and  was 

propecly  left  to  th^n,  and  that  their  verdict  ought  not  to 

be  dialrtirbeu. 

KsLLOB,  J. — ^The  question  in  this  case  was  whether  the 
dfiJBiHtant  Jfdras  was  jointly  liable  with  the  two  other  de- 
fendaots  Wynn  and  TOl,  in  respect  of  certain  timber  sup- 
l^ied  by  the  plaintiff  upon  the  orders,  and  on  the  credit  of 
Wyna  aotd  Tin,  for  the  purpose  of  erecting  certain  houses 
at  Rlrkemhead,  wMch  aU  the  defendants  had  contracted 
Willi  Messrs.  Sanders  &  Barker  to  build,  upon  a  piece  of 
Ind  purchased  of  than.  It  appeared  that  Wynn  and  Till, 
haag  indebted  to  Jukes,  who  was  an  ironmong^,  for 
iHTiHrnufgery  goods  supjdied  by  him  to  them,  proposed  to 
kirn  thait  he  riionld  join  t^m  in  the  purchase  of  a  piece 
of  land,  and  build  certain  houses  up(m  it;  and  that  he 
AmM  emppkfihB  ironmongery,  and  th^  the  other  mate- 
lals  required  in  the  building  of  the  houses;  and  that  oat 
of  the  profits  expected  to  arise  there£rom  that  he  should 
be  paid  his  existing  debt  of  £189,  as  well  as  the  price  of 
the  ironmongery  to  be  supplied  by  him  to  the  houses;  but 
that  any  surplus  of  profit,  after  satisfying  those  claims, 
Aonld  excUi^mely  belong  to  Wynn  and  Till;  and  that  in 
the  event  of  no  profit  arising  Jukes  should  forego  his 
debt  and  the  value  of  the  ironmongery  to  be  supplied. 
Hk  plaintiff,  at  the  time  he  supplied  the  timber  for 
Uie  hooaes,  was  not  aware  that  Jukes  was  interested  in 
the  bulding  or  coimected  with  Wynn  and  Till  in  the 
speculation;  but  the  timber  was  supplied  by  the  plaintiff 
on  the  credit  ef  Wynn  and  Till  alone.  Under  these  oir- 
eantanoes  to  entitle  the  plaintiff  to  recover  against 
Jukesy  he  must  make  out  that  the  relation  between  these 
three  defendants  arising  out  of  their  joint  contract  to 
l«9i  the  hovses  araoonted  to  an  actual  partner^p,  so  as 
ftecanfeffananthorHytobindtheotiierBin  respeetof  all 
givaiBforaieraiieeef  the  object  of  the  oontraet; 


I  or  he  must  show  that  Jukes  actually  authorised  the 
\  order  given   by  the  other  defendants  to  the  plaintiff  to 
supply  the  goods  in  question.    If  he  fails  in  establishing 
eifcher  of  these  propositions  his  rule  must  be  discharged. 
It  is  not  contended  that  Jukes  expressly  sanctioned  the 
order  for  the  goods  on  his  own  behalf.  On  the  contrary  the 
agreement  between  the  defendants  inter  se  was  that  Jukes 
was  to  supply  i^e  ironmongery,  and  that  the  other  de- 
fendants were  to  provide  all  other  materials.     The  plain- 
tiff must  therefore  rest  his  case  upon  an  implication  of 
authority  to  each  of  the  defendants  to  bind  the  others  for 
all  goods  suppUed  or  w<»rk  done  in  the  building  of  the 
houses  in  pursuance  of  the  oontraet  with  Messrs.  Sanders 
&  barker,  and  this  quite  independently  of  any  arrange- 
ment between  themselves  as  to  the  scope  and  object  of 
the  speculation  itself.     I  am  of  opinion  that  under  the 
circumstances  of  this  case  there  was  not  any  implication 
of  authority  to  the  other  defendants  to  bind  Jukes  by  the 
order  given  by  them  for  the  timber  in  question.    So  far 
as  the  contract  with  Messrs.  Sanders  k  Barker  is  con- 
cerned, that  might  have  been  performed  without  the  de- 
fendants giYisig  a  single  order  for  goods  or  materials  to  be 
supplied  to  the  building  by  simply  making  a  separate 
contract  with  a  builder  to  erect  the  houses.    In  one  sense 
the  goods  or  materials  used  in  the  building  would  have 
been  supplied  for  the  benefit  of  the  defendants  jointly;  but 
it  cannot  be  contended  that  they  would  have  been  liable 
to  the  parties  who  furnished  the  materials  on  the  credit 
of  i^e  contractor.    It  appears  to  me  that  Jukes  derived  no 
other  kind  of  b^iefit  from  the  contracts  of  Wynn  and 
Till  than  the  three  defendants  would  have  derived  from 
employing  an  independent  contractor.     The  order  given 
to  the  plaintiff  was  not  given  by  persons  acting  or  profess- 
ing to  act  on  behalf  of  Jukes,  but  by  persons  in  fact 
acting  and  professing  to  act  on  their  own  behalf,  and  was 
in  fact  given  in  order  that   they  might  perform  their 
part  of  Uie  arrangement  with  Jukes  for  providing  the 
portion  of  the  materials  which  they  had  agreed  to  supply 
towards  the  building  of  the  houses.    The  decisions  of  the 
Ckmrts  with  refovenoe  to  this  branch  of  the  law  have  not 
been  uniform;  but  since  the  case  of  Cox  v.  Hickman,  and 
Wheatcroft  v.  Hiekman,  9  C.  B.  N.  S.  47, 1  think  that 
the  principle  a^^lioable  to  the  facts  of  the  present  case  is 
suficiently  clear  to  determine  the  result  in  favour  of  the  de- 
fendant Jukes.   In  Cox  v.  Hickman  Lord  Cran worth,  in  his 
judgment,  thus  expresses  the  rule  of  law:  **  It  is  often  said 
that  the  test,  or  one  of  the  tests,  whether  a  person,  not 
ostensibly  a  partner,  is  nevertheless  in  contemplation 
of  law  a  partner,  is  whether  he  is  entitled  to  participate 
in  the  profits.    This  no  doubt  is  in  general  a  sufficiently 
accurate  test;  for  a  right  to  participate  in  profits  affords 
cogent,  often  conclusive  evidence  that  the  trade  in  which 
the  profits  have  been  made  was  carried  on  in  fact  for  or 
on  behalf  of  the  person  setting  up  such  a  claim.    But 
the  real  ground  of  the  liability  is  that  the  trade  has  been 
carried  on  hy  per$on»  acting  on  his  heJuilf.**    And  Lord 
Wensleydale  in  the  same  case  said,  **  A  man  who  allows 
another  to  carry  on  trade,  whether  in  his  own  name  or 
not,  to  buy  and  sell,  and  to  pay  over  all  the  profits  to  him, 
is  undoubtedly  the  principal,  and  the  person  so  employed 
is  the  agent,  and  the  principal  is  liable  for  the  agent's 
contracts  in  the  course  of  his  employment.    So  if  two 
or  more  agree  that  they  should  cany  on  a  trade,  and 
share  the  profits  of  it,  each  is  a  principal,  and  each  is  an 
agent  for  the  other,  and  each  is  bound  by  the  other's  con- 
tract in  carrying  on  the  trade  as  much  as  a  single  princi- 
pal would  be  by  the  act  of  an  agent  who  was  to  give  the 
whole  of  the  profits  to  his  employer."    And  again,  in 
referring  to  the  terms  of  the  deed  in  that  case,  he  says, 
^  Can  we  collect  from  the  trust  deed  that  each  of  tiie 
subscribing  creditors  is  a  pairlner  with  the  trustees^  and 
by  the  mere  signature  of  the  deed  constitutes  them  his 
agents  for  carrying  on  the  business  on  the  account  of 
himself,  and  the  rest  of  the  creditors?    I  think  not    It 
is  true  that  lathis  deed  the  creditors  will  gain  an  advan- 
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t&se  by  the  trustees  carrying  on  the  trade;  for  if  it  is 
profitable  they  may  get  their  debts  paid;  but  this  is  not 
that  sharing  of  profits  which  constitutes  the  relation  of 
principal,  agent,  and  partner."  In  the  present  case,  by 
joining  Wynn  and  Till  in  the  contract  with  Sanders  & 
Barker,  Jukes  might  obtain  the  payment  of  his  old  debt, 
and  of  the  price  of  the  goods  to  be  supplied  by  him;  but 
this  is  not,  as  I  think,  "  such  a  sharing  in  the  profits  as 
CDUstitutes  the  relation  of  principal,  agent,  and  partner." 
In  other  words,  the  order  to  the  plaintiff  was  not  given 
by  persons  acting  in  that  transaction  for  or  on  behalf  of 
the  defendant  Juke?,  but  by  persons  acting  and  professing 
to  act  on  their  own  behalf.  I  think,  therefore,  that  the 
rule  for  entering  the  verdict  against  Jukes  must  be  dis- 
charged. 

Attorneys  for  the  plaintiff,  T.  ^*  7?.  Gole. 

Attorneys  for  the  defendant,  Wnght  «5'  Venn. 

May  8. — In  this  case  one  of  the  learned  judges,  being 
in  favour  of  the  rule  being  made  absolute,  under  ordi- 
nary circumstances,  the  plaintiff  would  have  been  entitled 
to  appeal.  But  at  the  trial  the  learned  judge  who  pre- 
sided reserved  leave  to  move  to  enter  a  verdict  for  the 
plaintiff,  on  the  condition  that  each  party  should  under- 
take not  to  carry  the  case  to  a  court  of  appeal. 

Heath  now  mentioned  the  case  to  the  Court,  and 
admitted  that  so  far  as  the  rule  was  moved  in  pursuance 
of  leave  reserved,  that  undertaking  would  apply,  and  the 
plaintiff.^  would  be  precluded  from  appealing  to  the  Ex- 
chequer Chamber  against  the  decision  of  thLs  Court,  that 
the  rule  for  entering  a  verdict  for  the  plaintiff  should  be 
cUscharged.  But  the  rule  was  also  granted  upon  the 
ground  of  misdirection  of  the  learned  judge  at  the  triaL 

Blackburn,  J. — The  point  reserved  and  the  question 
on  the  misdirection  were  the  same. 

Heath. — Yes.  But  my  understanding  of  the  bargain 
was  that  it  would  only  apply  to  what  the  learned  judge 
gave  us  leave  to  move. 

Crompton,  J. — If  it  had  been  agreed  that  you  should 
not  go  beyond  this  Court  unless  this  Court  directs,  this 
Court  might  in  such  a  case  give  you  leave  to  appeal. 
But  if  there  has  been  an  unconditional  bargain  between 
the  parties,  I  think  it  ought  to  be  adhered  to.  If  you 
think  you  have  a  right  to  appeal,  you  must  exercise  it  at 
your  own  risk. 

Blackburn,  J. — According  to  the  last  decided  case* 
on  the  subject,  if  the  parties  have  made  a  bargain  at 
Nisi  Prius,  they  cannot  be  let  out  of  their  bargain  after- 
wards. 


Q.B.  ,  April  22;  May  23. 

Eastern  Counties  Railway  Company,  Appellants,  v. 

The  Overseers  of  Great  Amwell,  Respandents. 

Bating  railwmj  company — Earninffs  of  the  line — Direct 
and  indirect  pi'ojits — Terminals, 

"  Terminals  " — i.e.,  sums  received  hy  a  railway  company 
in  respect  of  the  serriees  of  their  staff  and  appliances  at 
tlie  several  stations  and  termini  of  tlie  liney  and  tlie  amount 
of  tlie  expenses  incfirred  in  eaminff  them — are  parts  of  tJie 
general  earnings  and  expenses  of  the  line,  Tlierefore,  in 
calculating  the  general  earnings  and  expenses  of  the 
portion  of  a  line  belonging  to  a  railway  company  con- 
tained in  any  parish,  for  the  purpose  of  rating  the  com- 
pany in  that  parish  for  the  relief  of  the  poor,  U  is  proper 
to  include  the  amount  of  the  *^  terminals,**  if  any,  earned 
fvithin  the  parish  among  the  earnings,  and  the  amount  of 
the  expenses  incurred  in  earning  them  among  the  expenses. 

The  Eastern  Counties  Bailway  Company  having  ap- 
pealed to  the  Court  of  Quarter  Sessions  of  the  county 

*  It  is  submitted  that  the  case  referred  to  by  the  learned 
judge  was  Burridge  v.  Nieholetts,  80  L.  J.  Exch.  145. 
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of    Herts,    against    a  poor   rate   levied   on    them    for 
the  parish  of   Great  Amwell,   in    the  said  county,  in 
respect  of  that  portion  of  their  line  which  is  situated 
in    the    said    parish,    the    Court   confirmed    the    rate, 
subject  to    the    opinion    of    this    Court    on    the    fol- 
lowing case: — The  appellants  are  the  owners  of  a  rail- 
way between  London  and  Hertford,  and  are  carriers  of 
goods  and  passengers  thereon.    The  portion  of  the  said 
railway  which  runs  through  the  respondents'  parish  is 
three  miles  in  length  and  includes  the  Ware  station.  The 
appellants  maintain  at  the  said  station,  as  well  as  at  their 
other  stations  and  the  termini  of  their  line,  a  large  staff 
of  servants  and  a  number  of  appliances  for  the  purposes 
of  their  goods  and  passenger  traffic,  and  they  maJce  a 
gross  cJiarge  per  ton  for  goods  or  passengers  carried,  which 
includes  both  the  carriage  along  the  line  and  the  various 
services  rendered  by  their  staff  and  appliances  at  each 
station  and  terminus.     There  is  no  appropriation  to  be 
found  in  the  books  and  accounts  of  the  company  of  any 
portion  of  such  gross  charge  to  the  services  in  question. 
To  all  sums  received  in  respect  of  the  services  of  the 
staff  and  appliances  the  company  give  the  name  of  ter* 
minals.     The  amount  of  the  said  terminals  is  fixed,  in 
cases  where  the  lines  travelled  over  belong  to  more  than 
one  company,  and  apportionment  thus  becomes  necessary 
by  the  Clearing  House  in  accordance  with  a  plan  agreed 
on  by  all  railway  companies  who  are  parties  to  the  clear- 
ing system,  mentioned  in  the  Railway  Clearing  Act,  1850, 
(13  &  14  Vict.  c.  xxviii.).    The  gross  parochial  earnings 
of  the  appellants  in  tiie  said  parish  of  Great  Amwell 
during  the  year  18o9  were  £C,036,  and  the  amount  of 
terminal  charges  calculated  on  the  above  plan  would  be 
£2,829,  which  the  appellants  now  claim  to  deduct.    They 
contend  that  the  difference  between  these  two  sums  is 
the  true  rateable  value  of  their  line  in  the  said  parish, 
being  the  gfross  amount  of  the  parochial  earnings  of  the 
said  line.     The  respondents  contend,  on  the  other  hand, 
that  the  said  sum  of  £2,829  forms  i>art  of  the  general 
earnings  of  the  line  of  railway,  and  that  the  said  sum  of 
£G,036  is  therefore  to  be  considered  as  the  gross  amount 
of  the  parochial  earnings  of  the  said  line  in  the  said 
parish.     They  are  willing,  however,  that  there  should  be 
deducted  from  the  gross  expenses  of  the  said  line  the 
full  cost  of  earning  such  terminals.     The  assessment 
under  which  the  appellants  are  rated  for  Ware  station  is 
separate  from  that  under  which  they  are  rated  for  the 
said  line  of  railway. 

The  questions  for  this  Court  are: — 1.  Whether  in  ascer- 
taining the  general  earning^  of  the  said  portion  of  the 
said  line  the  appellants  are  entitled  to  deduct  the  said 
sum  of  £2,829.  2.  Whether  the  capacity  to  earn  the 
said  sum  is  to  be  considered  in  determining  the  rateable 
value  of  the  station.  If  the  Court  should  be  of  •opinion 
in  the  affirmative,  judgment  to  be  for  the  appellants.  If 
in  the  negative,  judgment  to  be  for  the  respondents. 

Lush,  Q.C.,  {Murphy  and  IF.  A.  Clark  with  him),  ap- 
peared to  support  the  decision  of  the  sessions.  He  was 
stopped  by  the  Court,  who  called  on 

Bovill,  Q.  C,  (^Bushhy,  and  Bidder  with  him,)  who  ap- 
peared for  the  company. — The  question  is  whether  the 
terminals  belong  to  the  station  or  the  line.  We  contend 
that  they  belong  to  the  former,  and  ought  to  be  rated 
where  they  accrue.  The  case  is  analogous  to  that  of 
canals  with  locks,  at  which  a  toll  is  paid  by  eveiy  barge 
passing  through  them.  The  receipt  in  respect  of  the 
lock  is  rated  where  the  lock  is:  i?.  v.  Inhabitants  of 
Lower  Mitton,  9  B.  &  Cr.  810.  B.  v.  West  Middlesex 
Waterworks  Company,  1  E.  &  E.  716;  East  London 
Waterworks  v.  Mile  End  Old  Town,  17  Q.'B.  512;  B.  v. 
Inhabitants  of  Kingswinford,  7  B.  &  Cr.  23G,  were  also 
referred  to. 

Lush,  Q,C„  in  reply. — ^All  the  cases  are  in  fovoor  of 
considering  the  terminals  as  part  of  the  **  earnings  of  the 
line.''    The  profit  is  really  made  on  the  road,  and  not  at 
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the  station.  Nothing'  ooold  be  made  at  the  station  were 
it  not  for  its  connection  with  the  road,  and  to  attempt  to 
divide  them  is  to  attempt  what  is  impossible.  To  deduct 
the  expenses  of  carriage  is  legitimate,  but  the  companj 
has  no  right  to  separate  a  part  of  the  profits  from  the 
residTie,  and  saj  of  that  part  that  it  is  made  at  the 
station,  and  wholly  at  the  station;  htg,  y.  Hammersmith 
Bridge  Company,  15  Q.  B.  869;  Parlter  v.  Tlie  Great 
Western  BaiUeay  Company j  6  E.  &  B.  77.  The  case  of 
Hie  locks  on  canals  is  not  analogous,  as  the  tolls  taken  at 
them  were  distinct.  Cur,  adv.  wit. 

May  23. — ^The  judgment  of  the  Court*  was  now  deli- 
Tered  by 

Blacxbubn,  J. — In  this  case  it  appears  that  if  the 
stations  and  line  in  Amwell  belonged  to  different  com- 
panies, and  if  the  clearing  house  system  were  in  force, 
cotain  allowances  would  be  made  to  the  company  owning 
the  stations  by  way  of  remuneration  for  the  acoommoda- 
taon  afforded  in  receiying,  loading,  and  unloading,  des- 
patching, and  deliyering  goods,  either  taken  in  or  giyen 
out  at  the  station.  The  appellants  contend  that  these 
allowances,  which  are  called  **  terminals,''  are  not  part  of 
the  earnings  of  the  line,  but  are  to  be  considered  as 
earnings  of  the  station.  We  are,  however,  of  opinion 
that  we  must,  in  conformity  with  the  established  practice, 
treat  the  station  as  only  indirectly  contributory  to  the 
profits  of  the  line,  and  consequently  as  being  to  be  rated 
as  land  and  buildings  whose  value  is  to  some  extent  en- 
hanced by  their  capacity  of  being  employed  in  connection 
with  the  line.  We  think  the  amount  of  those  terminals, 
and  the  amount  of  the  expenses  incurred  in  earning  them, 
are  parts  of  the  general  earnings  and  general  expenses  of 
the  line,  and  are  to  be  treated  in  the  same  way  as  any 
oUier  part  of  the  gross  receipts  and  outgoings.  We  there- 
fore give  judgment  for  the  respondents. 

Attorney  for  the  respondents,  Cobluim* 

Attorneys  for  the  appellants,  Crtmdery  Maynard,  ^  Co, 


CP.  April  28. 

Metropolitan  Railway  Company,  Appellantg, 
r.  TUBNHAM,  Bespondent, 

Lands  Clause*  Consolidation  Act-^%  «J*  9  Vict,  c,  18,  ss. 
46,  51,  52,  68 — Claim  for  compensation — Notice  of  in- 
fuiry — Costs, 

Secti4>n  51  of  the  Lands  Clanses  Consolidation  Act y  1845 
(8^9  Viet,  c,  18),  enacts  that,  if  the  verdict  of  the  jury 
he  given  for  the  same  or  a  lets  sum  than  the  sum  previously 
of  ered  by  the  promoters  of  the  undertahing  ,  ,  ,  one- 
half  of  the  costs  of  summoning ,  impannelllngj  and  retvrn- 
ing  the  jury,  and  of  taking  the  inquiry  ,  ,  ,  shall  be 
defrayed  by  the  ov^ner  of  the  lands,  and  the  other  Iialf  by 
the  promoters  ;  and  sect.  4G  requires  not  less  tfian  ten  days* 
notice  of  the  time  and  place  of  inquiry  to  be  given  in 
leriting  by  the  promcfters  of  tlie  undertahing  to  the  other 
party*  A,  claimed  compensation  under  sect.  GSfor  injury 
done  to  his  house,  and  tliejury  gave  him  a  less  sum  tlian 
the  promoters  had  offered  six  days  before  tlie  inquiry. 

Held,  that  tlie  offer  must  be  made  before  tlie  ten  days* 
notice  cf  trial,  to  entitle  the  promoters  to  have  lialf  tlie 
cost*  cf  the  inquiry  paid  by  the  claimant. 

The  decision  of  the  muster,  under  the  52nd  section,  can 
only  be  remenoed  by  tlie  Court  of  which  he  is  a  muster,  and 
if  net  90  reviewed  is  final. 

This  was  a  case  stated  under  the  statute  20  &  21  Vict. 
c43. 

The  facts  were  as  follows: — ^The  respondent  was  the 
leasee  of  a  certain  house  and  premises  situate  in  Charlton- 
streety  Enston-road,  which  were  injuriously  affected  by 

*  CocKBUBN,  C J.,  Cbomptok  and  Blackbxtbk,  JJ. 


the  excavations  made  by  the  appellants,  for  the  purpose 
of  forming  their  railway.  Accordingly,  on  the  2nd  of 
Noyember,  1861,  the  respondent  caused  a  notice  in  writing, 
under  the  68th  section  of  the  Lands  Clauses  Consolida- 
tion Act,  1845  (8  &  9  Vict.  c.  18),  and  which  Act  was 
incorporated  in  the  Metropolitan  Railway  Company's 
Local  Act,  to  be  served  upon  the  appellants.  This  notice 
stated  the  respondent's  claim  for  compensation  to  be 
£  1 ,000,  and  that  he  desired  the  question  of  such  compen- 
sation to  be  settled  by  a  special  jury. 

In  pursuance  of  this  notice  the  appellants,  on  the  20th 
of  November,  issued  their  warrant  to  the  EJieriff  of  the 
county  of  Middlesex,  to  summon  a  jury  for  the  purpose 
of  settling  the  amount  of  compensation  due  to  the  re- 
spondent, and  it  was  arranged  between  the  two  parties 
that  the  inquiry  should  take  place  on  the  6th  of  January, 
1862.  On  the  30th  of  December,  1861,  the  appellants 
made  the  respondent  a  formal  offer  of  £25  for  the  com- 
pensation claimed  by  him.  No  notice  was  taken  of  this 
offer,  but  on  the  6th  of  January  the  inquiry  was  heard, 
and  the  jury  assessed  the  compensation  to  be  paid  to  the 
respondent  at  the  sum  of  £20,  and  the  verdict  and  judg- 
ment were  duly  signed. 

Under  these  circum^stances  the  respondent  contended 
that  he  was  entitled,  under  sect.  51  of*  the  Lands  Clauses 
Consolidation  Act,  1845,''  to  the  costs  incurred  by  him,  &c., 
upon  and  incident  to  such  inquiry,  on  the  grounds  that 
the  appellants'  offer  was  not  made  at  the  proper  time. 
On  the  other  hand  the  appellants  claimed  to  be  entitled, 
under  the  same  section,  to  one-half  of  the  costs  of  sum- 
moning, impanneUing,  and  returning  the  jury,  and   of 
taking  the  inquiry,  and  recording  the  verdict  and  judg- 
ment, all  of  which  last-mentioned  costs  had  been  paid  by 
the  appellants.    In  accordance  with  the  directions  con- 
tained in  the  52nd  section  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  this  question  was  referred  to  one 
of  the  masters  of  the  Court  of  Queen's  Bench,  who,  after 
oonsidering  the  facts  of  the  case,  gave  it  as  his  opinion  that 
the  respondent  was  entitled  to  the  costs  of  and  incidental 
to  the  inquiry,  but  taxed  off  half  the  amount  he  claimed. 
The  amount  of  costs  for  which  the  master  gave  his  allo- 
catur was  £106  lOs.  8d.    The  appellants  were  duly  called 
on  to  pay  this  amount,  but  they  neglected  to  do  so  within 
seven    days  after  the  demand,  and  thereupon  the  r&- 
pondent,  on  the  7th  of  November,  1862,  applied  to  a 
justice  of  the  peace,  under  the  5did  section  of  the  Lands 
Clauses  Consolidation  Act,   1845;  and  a  summons  was 
issued,  calling  upon  the  appellants  to  show  cause  why 
they  should  not  pay  the   respondent  the  said  sum  of 
£106  10s.  3d.    The  complaint  came  on  to  be  heard  on 
the  18th  of  November,  and  the  magistrate  was  of  opinion 
that  if  it  was  sufficient  that  an  offer  should  be  made  by 
the  appellants  a  reasonable  time  before  the  holding  of  the 
inquiry,  although  after  the  issuin'jgf  by  the  appellants  of 
their  warrant  to  the  sheriff,  then  the  offer  made  on  the 
30th  of  December,  1861,  was  a  good  and  valid  offer  under 
the  provisions  of  the   Lands  Clauses  Consolidation  Act, 
1845,  and  that  the  sum  of  £25  so  tendered  amounted  to 
as  much  as  the  compensation  given  by  the  jury,  and  the 
costs  of  the  respondent  up  to  the  time  of  the  tender;  but 
he  considered  upon  the  authority  of  Bass  v.  Tlie  York, 
Newcastle,  and  Berfvich  Bailivay  Company,  5  D.  &   L. 
695.  that  the  judgment  of  the  master  of  the  Court  of 
Queen's  Bench,  under  the  53rd  section  of  the  "Lands 
Clauses  Consolidation  Act,  1845,"  was  final,  and  that  he 
had  power,  not  merely  to  tax  the  costs,  but  to  settle 
which  party  was  to  pay  them  ;    and  also  that  a  sum 
offered  after  the  warrant  had  been  lodged  with  the  sheriff 
by  the  appellants  was  not  previously  offered,  within  the 
meaning  of  the  51st  section  of  the  Lands  Clauses  Con- 
solidation Act,  1845.    The  question  for  the  opinion  of 
thr  Court  was,  whether  the  said  costs  of  the  inquiry,  as 
settled  by  the  master  of  the  Court  of  Queen's  Bench,  were^ 
under  the  circumstances,  payable  by  the  appellants  to  the 
respondent. 
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JET.  Lhnjdf  for  ^e  appdUantB,  oontended  thot^u  no  par- 
ticular time  for  mft^ri^g  tb«  offer  was  mentioned  in  the 
statnte,  it  was  sufficient  for  l^e  appellants  to  make  1^ 
offer  at  a  reasonable  time  before  the  inquiry,  and  this 
the  magistrate  had  found  was  done.  He  referred  to  Yates 
V.  The  Mayor,  ^r.,  of  Blaekbwrny  29  L.  J.  Ex,  447;  Bail- 
ttone  V.  Torky  NencoitUy  and  Bermich  Baikcay  Company, 
15  Q.  B.  404;  Beg.  t.  London  and  North-Wegtem  Bailway 
Company,  8  E.  &  B.  443. 

Manisfy,  for  the  respondent,  argued  that  there  was 
nothing  in  the  statute  alluded  to  about  reasonable  time, 
and  that  the  intention  of  the  Legislature  was  that  the 
offer  should  be  made  before  the  giving  notice  of  triaL 

S.  Lloyd  replied. 

Eble,  C.J. — ^This  was  a  case  stated  by  a  magistrate  for 
the  opinion  of  this  Court,  as  to  what  he  should  think  his 
duly  to  be  with  respect  to  levying  costs  which  a  master 
of  the  Court  of  Queen's  Bench  has,  by  his  allooatur,  al- 
lowed to  the  claimant  in  this  matter.    I  think,  on  con- 
sideration, that  the  magistrate's  decision  that  he  was 
bound  to  enforce  payment  of  these  costs  is  right.    The 
facts  of  the  case  are  these: — A  claim  was  made  under  sect. 
68  of  the  Lands  Clauses  Consolidation  Act  (8  &  9  Vict. 
o.  18),  and  was  for  £1,000,  for  damage  done  to  a  house. 
Six  days  before  the  trial  the  company  offered  £25,  which 
the  magistrate  has  found  was  suffident  to  coyer   the 
damage  done  and  his  costs  up  to  that  time.    The  jury 
mily  gave  him  £20.    The  attorney's  bill  amounted  to 
£212,  and  the  master  reduced  this  one-half,  and  made 
his  allocatur  for  £106,  and  the  claimant  applied  to  the 
magistrate  for  a  warrant  to  enable  him  to  recover  this 
amount.    I  am  of  opinion  that  he  is  entitled  to  the  war- 
rant, the  offer  being  made  only  six  days  before  the  trial. 
A  master  of  the  Queen's  Bench  settled  the  amount  of 
costs  under  sect.  52.    The  magistrate  says  that  the  master 
has  allowed  these  costs  and  that  his  decision  is  finaL    I 
held  this  to  be  so  in  a  case  before  me  in  the  Bail  Court — 
Boss  V.  T/ie  York,  Nefccagtle,  and  Bermiek  Bailnay  Com- 
pany— ^but  Lord  Denman  and  the  other  members  of  the 
fall  Court  of  Queen's  Bench  afterwards,  in  a  case  whidi 
I  cannot  find  anywhere  reported,  held  that  the  master's 
allocatur  was  not  final  in  cases  under  the  Lands  Clauses 
Consolidation  Act,  but  was  subject  to  the  revision  of  the 
Court  of  which  the  master  was  an  officer.    My  brethren 
think,  with  me,  that  there  was  such  a  case,  and  they 
agree  that  the  master's  taxation  is  subject  to   review 
if  brought  before  the  Court  of  which  he  is  a  master;  and 
if  they  sanction  it,  or  it  be  not  so  brought,  it  is  final 
Another  point  discussed  before  us  was  that  the  magistrate 
has  said  that  six  days  was  a  reasonable  time  to  make  ihe 
offer  before  the  trial,  if  the  Act  admit  of  the  question  of 
reasonable  tin  3  being  entertained.    A  claim  for  lands 
being  injuriously  affected  stands  on  different  grounds  from 
a  claim  to  take  lands  under  a  compulsory  power,  for  in  the 
latter  case  the  party  taking  the  lands  is  the  moving  party, 
whereas  in  the  former  the  party  injuriously  affected  is; 
and  in  the  case  of  lands  taken  under  a  compulsory  -power 
the  statute  requires  the  offer  to  be  mode  with  a  notice, 
and  unless  on  an  inquiry  he  get  more  than  the  sum  offered 
the  costs  are  to  be  divided,  as  stated  in  sect.  51.    No  offer 
can  be  made  in  the  cose  of  lands  injuriously  affected 
before  the  company  know  what  claim  will  be  made  against 
them:    Baihtone  v.  T/te  York,  Newcastle,  and  Berwick 
Bailway  Company,  15  Q.  B.  404;  Bichardson  v.  The  South 
Eastern  Bailway  Company,  11  C.  B.  154.    The  practical 
question  before  us  is  when  the  offer  must  be  made.    I 
think  the  offer  must  be  made  before  notice  of  trial  is  given 
under  sect.  46,  which  requires  not  lees  than  ten  days' 
notice  of  the  time  and  place  of  the  inquiry  to  bs  given  in 
writing  by  the  promoters  of  the  undertaking  to  the  other 
party.    The  magistrate  has  asked  us  whether  six  days' 
notice  is  sufficient.    I  am  of  opinion  that  it  is  not,  and 
that  the  offer  must  be  an  offer  previous  to  the  ten  days' 
otice  of  trial    The  order  of  the  magistrate  will  stand. 


WiLLBS,  J^ — ^I  am  of  the  same  epinisn.    The  faet  of 
the  master  having  made  sa  aUeeator,  wIMi  has  not  been 
set  aside,  is  Irtal  to  the  oanse  ef  the  appeBuitB.    The 
master  is,  under  sect  52,  to  exflfcise  his  discretion  in  de- 
ciding as  to  the  costs  in  the  event  of  diffiereBoe  between 
the  parties,  but  he  must  first  decide  whether  he  has  power 
to  exerdse  his  disoretian,  or  whether  tbey  aie  fixed  faj 
sect.  51.    If  we  hold  that  the  master  is  ind^iendent,  m 
my  Lord  held  in  Bou  v.  York,  Nefveoitle^  and  Bemnel 
BaUfoay  Company,  there  is  an  eoA  of  the  ease;  but  look- 
ing to  other  sections,  and  to  the  fact  of  the  officer  of  the 
court  being  selected,  I  come  to  the  conclusion  that  the 
master  is  to  exercise  his  discretion,  which  is  final,  unless 
application  be  made  to  the  court  of  which  the  master  is 
an  officer. '  Looking  to  the  terms  of  the  Act,  and  eq>e- 
cially  to  the  36th  section,  whidi  says  that  li&e  ■nfamia* 
sion  to  arbitration,  may  be  made  a  rule  of  any  of  the 
superior  courts,  I  think  the  Legislature  may  not  iiave  in- 
tended to  make  the  master  an  independent  judge,  bnt  to 
make  him  a  judge  subject  to  t^e  oontsol  of  the  Conrt.    If 
the  former  his  decision  is  final;  if  the  latter  it  is  final  sub- 
ject to  a  Buooessful  appeal  to  the  Court;  Imt  no  such  ap- 
peal has  been  made,  which  puts  an  end  to  the  ease.    The 
magistrate  is  bound  to  issue  his  distress  wanmnt  under 
sect.  53,  which  says  that  if  the  costs  be  not  paid  within 
seven  days,  they  shall  be  recoverable  by  difttiww,  aad  on 
Implication  to  any  magistrate  he  shall  issue  his  wammt 
accordingly;  whether  he  acts  judioially  or  ministerially 
is  doubtfuL    Looking  at  in  re  the  Jfammertmith  Bent 
Charge,  4  Ex.  87, 1  am  indined  to  agree  with  the  deci- 
sion in  Bailstone  v.  The  York,  Newcastle,  and  Bertviek 
Bailway  Company,  that  sect.  38  i^oplies  cmlj  to  a  case 
where  the  company  think  proper  to  take  lands.  Tfa^  axe 
then  under  that  section,  to  give  ten  days'  notice  «t  least 
to  the  other  part^  befcire  summoning  a  jury,  and  they 
must  state  in  the  notioe  what  sum  they  axe  willing  to 
give.     Under  this  section  they  being  the  persons  that  set 
the  matter  on  foot,  are  in  a  different  position  from  the 
one  in  which  they  are  placed  by  sect.  68;  for  that  aeems 
inclined  to  protect  the  company,  the  claimant  for  damages 
for  lands  injuriously  affected  being  the  moving  party. 
Under  this  section  twenty-one  days  are  given  the  pro- 
moters after  receipt  of  notioe  to  give  them  time  to  make 
an  offer  before  a  warrant  be  issued  to  the  sheriff  to  sum- 
mon a  jury.    The  sheriff  then  is  to  inform  the  promoters 
of  the  time  and  place  of  inquiry,  and  not  the  claimant  as 
welL    If  they  proceed  any  further  they  do  so  under  sect. 
46;  and  not  till  then  is  the  inquiry  a  living  inquiry  be- 
tween the  promoters  and  the  person  whose  property  is 
injuriously  affected.    As  regards  this  subject  of  costs,  it  is 
quite  immaterial  whether  the  sum  offered  included  costs 
up  to  the  time  the  offer  was  made  or  not.    When  an  offer 
is  made  after  the  claimant  gives  notice'  of  trial,  if  he  re- 
cover any  damages  he  is  entitled  to  full  costs. 

Btles,  J. — I  am  of  the  same  opinion.  The  decision  of  the 
magistrate  is  correct.  I  had  some  doubt  on  the  subject 
during  the  course  of  the  inquiry.  I  agree  with  the  Lord 
Chief  Justice  that  unless  the  Legislature  enact  the  contrary, 
if  a  matter  be  referred  to  a  master,  it  is  referred  to  him, 
subject  to  the  revision  of  the  Court  of  which  he  is  a 
master.  The  question  turns  upon  the  meaning  of  the 
word  inquiry,  in  sect.  5 1 ,  which  says  the  offer  must  be  msde 
previous  to  the  inquiry,  which,  I  at  one  time  thought, 
meant  previous  to  the  warrant  for  summoning  a  jury 
being  issued;  but  now  I  think  the  true  construction  is 
previous  to  the  notioe  of  inquiry  being  given,  because  the 
warrant  is  merely  a  matter  between  the  sheriff  and  the 
company  of  which  the  claimant  has  no  notioe:  but  he 
has  of  the  inquiry.  If  the  offer  be  made  after  notice  of 
the  inquiry  be  given,  the  claimant  is  entitled  to  oosts,  but 
if  made  before  he  is  not.  The  Act  implies  that  the  offer 
must  be  made  ten  days  before  the  triaL 

Keatino,  J — ^I  am  of  the  same  opinion.  I  think  the 
magistrate  is  perfectly  right.    The  only  ooort  of  appeal 
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fzom  a  daoision  of  a  master  is  thafc  of  whiob  he  is  a 
master.  If  it  be  requisite  to  fix  the  time  within  which 
aa  offer  mast  be  made,  I  think  that  pointed  out  by  the 
rest  of  the  Ckmrt  is  the  right  one.  ' 

jHdgmeKtfor  respondent. 

Attorneys  for  appellants,  Rovth^  Rotr^eny  «J*  Staecy, 

Attomej  for  respondent,  H.  TT.  Valla fice. 


ap. 


April  27. 

INGELBACH  AND  ANOTHEE  V,  NiCHOLS. 

Jfoa — C^mpoHtiat^    deed — TJie    Baiikaruptc7j   Act,   1861, 

sect,  102. 

W^^re,  to  an  action  for  ffoodt  xold  and  delivered^  tJie  de- 
fendant  pleaded,  that  by  a  deed  dated  the  20th  of  XoveiiV' 
her,,  1861,  between  the  defendant  of  tJis  first  part,  and  the 
^reral  other  persons  rclwse  names  and  seals  were  thereto 
ru^erihed  and  affixed  of  tlie  second  part,  after  reciting 
amofreement,  by  which  tlie  said  parties  oftlie  second  part 
etfreed  to  accept  a  composition  of  5s.  in  the  pmnid  infifU 
dUeh^trffe  of  their  respective  debts,  it  was  covenanted  by 
tie  said  parties  of  the  second  part  that,  tTi  consideration  of 
tks  performance  by  tlie  defendant  of  the  condition  of  tliC 
said  agreement,  they,  tliO  said  parties  of  the  second  part, 
released  titc  defendant  from  the  debts  set  opposite  to  their 
names  ;  and  also  covenanted  each  oftliem.  to  retire  all  bills  of 
exchange  given  to  any  of  the  sa'ul  creditors  and  payable  by 
tho  diftndant.  The  Conrt  Iteld,  on  demurrer,  that  the  i^lea 
no  an9wer  to  the  action. 


This  was  an  action  for  goods  sold  and  delivered,  and 
the  plea  was  that  the  defendant  being  indebted  to  divers 
other  persons  besides  the  plaintiffs,  a  deed  or  instrument 
was  made  and  entered  into  between  the  defendant  and 
dfren  of  the  said  creditors,  relating  to  the  debts  and  liabi- 
lities of  the  defendant,  and  his  release  therefrom,  accord- 
ing- to  the  192nd  section  or  clause  of  and  contained  in 
the  Bankruptcy  Act,  1861;  and  on  and  after  making 
and.  entering  into  the  said  deed,  the  conditions,  matters,  and 
things  in  that  behalf  required  to  be  observed,  performed 
and  fnlfiQed  by  the  said  section,  clause,  and  statute,  to 
ukaikB  the  same  valid  and  effectual  and  binding  on  the 
jdaintlfliB  and  all  the  creditors  of  the  defendant,  as  if  they 
w^eie  parties  to  and  had  duly  executed  the  same,  were 
observed,  performed  and  fulfilled ;  and  the  defendant  says, 
that  the  said  deed  was  and  is  to  the  tenor  following, 
that  is  to  say: — ^This  indenture,  made  the  20th  day  of 
!¥ovember,  1861,  between  W.  J.  Nichols,  &c.,  of  the  first 
part,  and  the  several  other  persons,  creditors  of  the  said 
W.  J.  N.,  whose  names  and  seals,  or  the  names  and  seals 
of  whose  respective  firms,  are  hereto  subscribed  and 
affJT^,  of  ^le  second  part.  Whereas  the  said  W.  J.  N.  is 
indebted  to  the  several  persons,  parties  hereto  of  the 
mecmd  part,  in  the  several  sums  of  money  set  opposite  to 
their  respective  names  in  the  schedule  hereunder  written; 
and  being  unable  to  discharge  the  said  debts  in  full,  it 
has  been  proposed  by  the  said  W.  J.  N.,  and  agreed  to  by 
the  said  parties  to  these  presents,  that  the  said  several 
eieditovB  shall  accept  from  him  a  compositton  of  five  shil- 
^iga  in  the  pound  on  their  respective  debts,  in  full  satis- 
laction  and  discharge  thereof,  payable  o&  follows, — half  of 
the  said  composition  in  a  week  from  the  date  thereof,  and 
nalndfiT  to  be  secured  by  bills  of  exchange,  to  be 
by  the  said  W.  J.  N.  upon  and  accepted  by  W.  J. 
B^  and  endorsed  by  the  said  W.  J.  N.  And  whereas  the 
half  of  the  said  composition  has  been  duly  paid  to  the 
creditors,  &o.,  and  they  have  also  respectively  received 
said  bills  of  exchangee  before  the  execution  hereof. 
this  indenture  witnesseth,  that  in  consideration  of 
and  of  the  delivery  to  the  said  several  credi- 
reqpectively  of  the  said  composition  bills  as  afore- 
tox.  they,  the  said  creditors,  parties  hereto  of  the 
party  do  hareby  for  themsdves  severally,  and 
foe  their  sevecal  aitd  respective  heirs^  execut<»8,  admi- 


nistrators, and  partners,  and  not  jointly  or  any  one 
of  them  for  any  other  or  others  of  them,  but  each 
of  them  for  himself,  his  heirs,  executors,  administrators, 
and  partners,  covenant  with  the  said  W.  J.  N.,  his  execu- 
tors and  administrators,  that  if  the  said  bills  of  exchange 
shall  be  duly  paid  when  the  same  become  due  and  pay- 
able, &c.,  then  and  from  thenceforth  these  presents  shall 
operate,  ico.,  as  and  for  a  fuU  and  absolute  discharge  and 
release  to  and  for  the  said  W.  J.  N.,  his  executors  and  ad- 
ministraioTS,  of  and  from  aU  debts,  sum  and  sums  of 
money,  aocounts,  reckonings,  claims,  and  demands  what- 
ever, and  all  manner  of  actions  and  suite,  both  at  law  and 
in  equity,  which  they,  the  said  creditors,  or  any  or  either  of 
them,  now  have  or  hath,  or  ever  had,  or  which  they,  or 
any  or  either  of  their  executors,  administratozs,  or  part- 
ners as  aforesaid,  at  any  time  or  times  hereafter,  can, 
shall,  or  may  have,  claim,  challenge,  or  demand  against 
the  said  W.  J.  N.,  his  executors,  or  adminigtrators,  for,  or 
by  means,  or  on  aooount  of  any  matter  or  thing  anterior 
to  the  date  hereof;  provided  always,  that  these  presents 
are  wgoa  the  express  condition,  that  if  the  said  W.  J.  N. 
shall  become  bankrupt  before  the  said  bills  of  exchange 
shall  become  due  and  payable,  then  and  in  such  oese,  each 
and  every  of  the  said  several  creditors,  whose  names  or  part- 
nerships, firms  and  seals,  are  hereunto  set  and  subscribed, 
shall  be  at  liberty  to  prove  under  any  such  bankruptcy, 
and  to  claim  and  demand  against  the  said  W.  J.  N.,  or  his 
lands,  Sio.,  the  full  amount  of  each  and  every  the  said 
several  creditors'  several  and  respective  original  debts  set. 
opposite  to  their  respective  names.  Sec.,  deducting  only  so 
much  as  they  shall  have  actually  received  by  the  payment- 
of  the  said  half  part  of  the  said  composition  in  manner 
aforesaid,  and  that  without  prejudice  to  the  rights  of  the 
several  creditors  to  recover  the  amounts  or  balances  of. 
their  said  several  and  respective  debts  from  the  said  W. 
J.  N.;  and  each  of  them,  the  said  creditors,  parties  hereto, 
doth  hereby  for  himself,  his  executors  and  administrators, 
covenant  with  the  said  W.  J.  N.,  his  executors  and  admi- 
nistrators, to  retire  and  deliver  up  to  him  and  them,  can- 
celled and  discharged,  all  bills  of  exchange  or  promissory, 
notes  given  to  the  said  creditors,  or  any  or  either  of  them, 
before  the  date  hereof,  for  any  debt  due  to  him  or  them 
from  the  said  W.  J.  N.,  or  for  which  the  said  W.  J.  N.  iss 
liable,  and  to  hold  him  and  them  harmless  against  all  costs, 
charges,  damages,  and  expenses,  to  which  they  or  he  may 
be  put  in  consequence  of  or  in  default  of  the  non-retire^ 
ment  of  the  same.  In  witness  &o.  And  the  defendant 
has  dono  and  performed  all  things,  and  all  things  have. 
luq>pened  and  exist  as  required  by  tiie  said  deed,  or  other- 
wise, to  release  and  discharge  the  defendant  from  the 
payment  of  the  plaintiff's  claim  in  this  action. 

Demurrer  and  joinder. 

Vaughan  WiUiams,  in  support  of  the  demurrer,  con- 
tended that  the  deed  set  out  in  the  plea  was  not  valid 
under  the  192nd  section  of  the  Bankruptcy  Aot,  1861, 
inasmuch  as  it  was  not  for  the  benefit  of  all  the  creditors 
of  the  defendant,  but  only  for  those  who  were  parties 
thereto;  and  further,  there  was  no  ces»io  bonorum.  He 
referred  to  Ux  parte  Morgan,  32  L.  J.Bkcy.  15;  Ex  imrte 
Bawlings,  11  W.  R.  Bkcy.  11,  32  L.  J.  Bkcy.  27;  Me 
SlicttU,  llJW.  R.  158,  32  L.  J.  Bkcy.  37;  WaUer  v. 
Adcoch,  31  L.  J.  Ex.  380;  Ber ridge  v.  Abbot,  1  N.  R.  487. 

Grant,  in  support  of  the  plea. 

The  CouET  were  of  opinion  that  the  deed  was  not  valid 
under  the  Act,  as  it  was  not  for  the  benefit  of  aU  the 
creditors,  and  that  the  covenant  relating  to  the  retire- 
ment of  the  bills  of  exchange  was  unreasonable.  There 
was  no  occasion  to  consider  the  question  of  a  cessio  bono-- 
rum. 

Judgment  for  the  plaintiffs. 

Attorney  for  the  plaintiffs,  K.  Lloyd. 

Attorney  for  the  defendant,  T.  H.  ^ycehs. 
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Tresj?a88 — HiffJd  to  tahe  toil  f  ram  the  sea-sltore — Overseen 
of  highways — Custom — Prescription, 

In  an  action  of  trespass  for  taking  stoneSy  sand,  ^v., 
from  th^  sea-shore f  th^  defendant  pleaded  a  custom  in  tlu 
inhabitants  of  a  townships  of  fthich  he  wa4  a  member ,  and 
also  a  prescriptive  right  for  the  inJuibitants  and  overseers 
of  the  highways  of  tliat  township^  to  take  such  stones^sand, 
t5r.,  for  the  repair  of  tlie  highways.  On  demurrery  the 
Court  held  that  such  a  custom  teas  body  being  a  profit  ci 
prendre  in  alieno  solo;  and  that  the  overseers  oftlie  high- 
ivaysy  ami  tlie  inhabitants  of  a  townshipy  not  being  a  cor- 
porativn,  were  twt  capable  of  taking  by  grant,  and  there- 
fore could  not  claim  such  right  by  prescription. 

This  was  an  action  of  trespass  by  the  owner  of  the 
seignory  of  Holdemess,  to  try  the  right  of  the  inhabitants 
of  the  townships  of  Outhom  and  Withemsea  to  take  sand 
and  other  materials  from  the  sea-shore  adjoining  for  the 
purpose  of  mending  their  roads.  The  declaration  stated 
"  that  the  defendant  broke  and  entered  certain  land  of  the 
plaintiff,  being  part  of  the  sea-shore  between  high  water 
mark  and  low  water  mark,  in  or  adjoining  the  townships 
of  Outhom  and  Withemsea,  within  the  seignory  of  Hol- 
demess, in  the  county  of  York,  and  took,  got,  and  dug  up, 
from  and  out  of  the  said  land,  divers  quantities  of  gravel, 
sand,  stones,  cobbles,  ballast,  seaweed,  and  other  materials 
of  the  plaintiff  there  being,  and  converted  the  same  to  his 
own  use." 

The  fith  plea  was  "  that  the  defendant,  at  the  time  of 
the  alleged  trespa.^'^f*,  was  one  of  the  inhabitants  of  the 
said  township  of  Outhom,  in  the  said  county  of  York,  and 
that  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  and  at  the  time  of  the  alleged  trespasses,  the  in- 
habitants of  the  said  township  have  been  used  and  accus- 
tomed to  have  and  enjoy,  and  of  right  ought  to  have  and 
enjoy,  the  right  to  enter  upon  the  said  land  of  the  plain- 
tiff, being  the  sea-shore,  &c.,  by  themselves  and  their  ser- 
vants, with  horses  and  carts,  for  the  purpose  of  digging 
and  getting,  from  and  out  of  the  said  land  of  the  plaintiff, 
gravel,  sand,  stones,  cobbles,  ballast,  sea-weed,  and  other 
materials,  and  carrying  away  the  same  for  the  purpose  of 
amending  and  repairing  the  highways  in  the  said  town- 
ship, when  and  so  often  as  need  and  occasion  required. 
And  the  defendant  says  that  the  defendant,  being  one  of 
the  inhabitants  of  the  said  township,  with  the  consent  and 
by  the  direction  of  the  other  inhabitants,  committed  the 
said  alleged  trespasses  for  the  purpose  of  doing  certain 
necessary  repairs  to  certain  highways  in  the  said  town- 
ship, and  that  the  said  stones,  cobbles,  gravel,  sand,  bal- 
last, sea-weed,  and  other  materials  were  used  in  such  re- 
pairs. 

The  7th  plea  claimed  the  same  right  for  the  inhabitants 
of  the  township  of  Withemsea,  and  stated  that  the  de- 
fendant, as  the  servant  of^  and  by  the  direction  of,  the  in- 
habitants of  the  said  township,  had  committed  the  alleged 
trespasses  for  the  purpose  of  mending  certain  roads  in 
that  township. 

The  8th  and  9th  pleas  stated  that  the  same  privilege 
had  been  enjoyed  by  the  inhabitants  of  Outhom,  without 
interruption,  for  the  periods  of  thirty  and  sixty  years 
respectively. 

The  10th  and  11th  pleas  claimed  the  enjoyment  of  the 
same  privilege,  during  the  same  periods  of  time,  by  the 
inhabitants  of  Withemsea. 

The  12th  plea  alleged  *'that  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  and  at  the  time  of 
the  said  alleged  trespasses,  the  overseers  of  the  highways 
of  the  said  township  of  Outhom,  being  the  persons  charged 
with  the  repairs  of  the  highways  in  the  said  township, 
have  been  used  and  accustomed  to  have  and  enj(>y  "  the 
same  right  of  getting  stones,  &c.,  from  the  searshore,  for 
the  mending  the  roads,  and  that  t^e  defendant,  acting  as 
i5orvant  and  under  the  orders  of  the  overseers,  committed 
the  alleged  trespassefl. 


The  13th  plea  was  the  same  as  the  12  th,  substituting 
Withemsea  for  Outhom. 

These  pleas  were  all  demurred  to  on  the  ground  that 
the  alleged  rights  in  those  pleas  respectively  mentioned 
were  not  such  as  could  exist  or  be  supported  in  law. 

Kemplay  (^Mellishy  Q.C.,  and  Edward  James y  Q.C.,  with 
him)  supported  the  demurrer.  He  referred  to  Gateward^s 
casCy  6  Rep.  60  b.;  Mellory,  Spatemany  1  Wms.  Saund. 
340  (n.)  3;  Abbot  v.  Weekly y  1  Lev.  176;  Lochwood 
V.  Wood,  6  Q.  B.  62;  Co.  Litt.  3  A.;  Mayor y  <fc,,  of 
Lynn  v.  Taylvr,  3  Lev.  160;  Orimstead  v.  Mario wCy  4 
T.  R.  717;  Padwick  v.  Knighty  7  Ex.  854;  Wilson  v. 
Willesy  7  East.  121*  FUch  v.  liawUngy  2  H.  BL  893; 
Blewitt  V.  Tregonning,  3  A.  &  E.  554;  Bakery.  Brereman, 
Cro.  Car.  418;  Bailey  v.  Stevens,  10  W.  R.  C.  P.  868,  31 
L.  J.  C.  P.  226. 

Milward  {R.  E.  Turner  with  him),  in  support  of  the 
pleas,  contended  that  several  of  the  cases  cited  by  the 
other  side  were  in  his  favour.  He  also  referred  to  Clowes 
V.  Becky  13  Beav.  347;  Johnson  v.  Wyard,  2  Lutw.  1346; 
Oxenden  v.  Palmer,  2  B.&  Ad.  236;  Blundell  v.  CattcraU, 
5  B.  &  Aid.  268;  Pain  v.  Patrick,  3  Mod.  290;  Wilkinson 
V.  Proud,  11  M.  &  W.  83;  Clayton  v.  Corby,  5  Q.  B.  415; 
Peppin  V.  Shakespear,  6  T.  R.  748;  Rogers  v.  Brenton,  10 
Q.  B.  26;  Elwood  v.  BulUck,  6  Q.  B.  383;  Tyson  v.  Smith, 
9  A.  &  E.  406;  Ruce  v.  Ward,  4  E.  &  B.  702;  Rogers  v. 
Taylor,  1  H.  &  N.  706. 

Eble,  C  J. — I  think  these  pleas  are  bad.  The  declara* 
tion  charges  that  a  trespass  has  been  committed  by  the 
taking  of  gravel,  sand,  stones,  and  other  materials  from 
the  sea-shore,  and  the  defendant  has  pleaded  several  pleas 
in  justification.  In  some  of  these  pleas  he  claims  a  right, 
as  by  custom  for  aU  the  inhabitants  of  the  townships  of 
Outhorn  and  Withemsea,  to  take  such  gravel  and  other 
materials  from  the  sea-shore,  for  the  purpose  of  repairing 
their  highways,  and  in  the  others  he  claims  the  same 
right  by  prescription  for  the  inhabitants  and  for  the 
overseers  or  officers  appointed  to  superintend  the  repairs 
of  the  highways  of  those  townships.  So  far  as  the  defen- 
dant tries  to  justify  his  act  by  alleging  a  custom,  it  is 
clear  he  must  fail,  as  it  has  long  been  settled  that  such  a 
custom  is  bad,  as  being  a  profit  a  prendre  in  alieno  solo. 
This  doctrine  is  clearly  laid  down  in  the  notes  to  the  case 
of  Mcllor  V.  Spatemnn,  and  recognised  in  that  of  Lockwood 
V.  Wood.  The  authorities  mentioned  as  supporting  the 
defendant's  case  have  faUed  to  do  so.  In  the  case  of 
Clowes  V.  Beck  the  question  was  as  to  the  withdrawing 
an  injunction  to  restrain  the  exercise  of  a  custom  of  a 
PiTpilftr  nature  to  that  claimed  by  the  defendant,  and  not 
as  to  the  validity  of  such  a  custom;  and  no  opinion  was 
expressed  upon  that  point.  So  also,  in  Oxenden  v.  Pal- 
vicr,  the  validity  of  the  custom  was  not  the  question 
in  point,  and  the  jury  only  found  that  there  was  no  such 
custom  in  fact.  Then  the  passage  which  has  been  re- 
ferred to  in  the  judgment  of  Alderson,  B.,  in  the  case  of 
Padwick  V.  Knighty  is  merely  a  suggestion  on  the  part  of 
that  learned  judge;  and  in  Johnson  v.  Wtgard  no  judg- 
ment appears  to  have  been  given.  There  is  not  a  shadow 
of  authority  in  support  of  such  a  custom.  Then,  can  the 
defendant  justify  his  act  under  his  pleas  of  prescription? 
I  think  not.  He  does  not  say  that  he  was  the  servant  of 
a  corporation  which  has  existed  and  exercised  this  right 
from  time  immemorial,  nor  that  he  is  the  owner  of  an 
estate,  the  former  owners  of  which  have,  without  inter- 
ruption, enjoyed  such  privilege.  Now  the  right  to  exer- 
cise a  privilege  of  this  kind  can  only  be  created  by  grant, 
if  it  be  not  annexed  to  land;  and  the  inhabitants  of  a 
township,  as  in  this  case,  not  being  a  corporation,  and  the 
overseers  of  the  highways,  being  a  constantly  vaiying 
body,  are  both  incapable  of  taking  by  grant.  These  pleas 
therefore  are  bad,  and  judgment  must  be  for  the  plaintiff. 

WiLLES,  J. — I  fully  concur  in  the  decision  of  the  Lord 
Chief  Justice.  This  is  a  right  claimed  by  a  custom,  which 
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ig  clearly  bad.  You  oannot  claim  a  profit  h  prendre  out 
of  another  man's  land,  though  you  may  cli^  an  ease- 
ment. All  the  cases.  If  any,  in  which  such  a  custom  is 
held  to  be  good,  mustbe  taken  to  have  been  overruled.  The 
case  of  Rogers  y.  Taylor ^  is  the  only  one  which  supports 
that  aide ;  and  the  reason  for  upholding  the  custom  in  that 
case  was  stated  to  be  because  it  was  of  the  nature  of  an 
easement;  but  this  is  no  easement.  The  custom  is  clearly 
bad.  The  other  pleas,  claiming  the  right  by  prescription, 
must  also  fail.  In  order  to  make  out  a  prescriptiye  righl^ 
it  must  be  claimed  as  annexed  to  land;  eras  having  been 
created  by  a  grant,  and  enjoyed  by  a  body  corporate  in 
continuance  ^m  time  immemorial,  or  as  a  right  handed 
down  &om  ancestor  to  heir,  without  intermission,  until 
the  person  who  claims  the  present  enjoyment.  And  if 
it  be  not  annexed  to  land  it  must  have  been  created  by 
grant.  The  inhabitants  of  these  townships  are  not  stated 
to  be  a  corporation,  and  therefore  cannot  prescribe  for 
such  a  right;  nor  can  the  overseer  of  the  highways,  who 
are  a  fluctuating  body,  and  of  modem  creation.  The 
custom  is  so  clearly  bad  on  the  grounds  already  stated,  I 
shaQ  say  nothing  about  the  cases  referred  to. 

Bylzs  and  Keating,  JJ.,  concurred. 

Judgment  for  the  plaintiff. 

Attorney  for  the  plaintiff,  W.  Hunt. 

Attorneys  for  the  defendant,  UawJa/is,  Bloxam,  ^-  Haw- 


C.P.  Gambabt  r.  Ball.  May  2. 

Copyright  of  engravings — Photographs — 17  Geo,  8,  c.  57. 

Photographs  of  an  engraving  made  for  sale  are  copies 
within  the  meaning  of  the  statute  17  Geo.  3,  c.  57,  and  are 
therefore  infringements  of  tJie  C9py right  given  to  an  en- 
graver by  that  Act, 

This  case  was  tried  before  Willes,  J.,  at  the  sittings  at 
Guildhall,  after  Michaelmas  Term,  1 862.  The  action  was 
brought  for  the  infringement  of  the  plaintiff's  copyright. 
The  plaintiff  was  the  proprietor  as  engraver  of  the  engrav- 
ing of  Holman  Hunt's  picture  "The  Light  of  the  World," 
and  also  of  the  engraving  of  Rosa  Bonheur's  picture  "  The 
Horae  Fair."  The  defendant  took  some  photographs  of 
both  these  pictures  and  sold  them.  The  jury  found  a 
verdict  for  the  plaintiff,  with  damages  £10.  Leave  was 
reserved  to  the  defendant  to  move  to  set  that  verdict 
aside,  and  instead  thereof  to  enter  a  nonsuit,  on  the 
ground  that  photograph  copies  are  not  within  the  provi- 
aioQs  of  the  Engraving  Copyright  Acts. 

Coleridge,  Q.C.,  in^  Hilary  Term,  1863,  obtained  a  rule 
nisi  accordingly. 

Colliery  Q.  C.  {Prentice  with  him)  now  showed  cause,  and 
contended  that  a  photograph  was  a  copy  within  the 
meaninic  of  the  Engraving  Copyright  Acts.  He  referred 
to  the  8  Geo.  2,  c.  13;  7  Geo.  3,  c.  38,  which  extends  the 
{ffori^ions  of  the  previous  Act;  and  relied  principaDy 
upon  17  Geo.  3,  c.  57.  He  referred  also  to  15  &  IG  Vict, 
c  12,  8.  14,  and  25  k  20  Vict  c.  68;  Johnson's  Dictionary, 
for  the  meaning  of  the  word  "copy;"  and  cited  Jefferys 
T.  Baldrein,  AmbL  163,  and  Westy,  Francis,  5  B.  i  Aid. 
737. 

Coleiridge,  Q.C.,  and  Hew,  in  support  of  the  rule,^  con- 
tended, 1st,  that  no  photographic  copies  were  within  the 
wards  of  the  statutes,  and,  2ndly,  that  if  photographic  copies 
were  within  the  words  of  the  statutes,  these  individual  ones 
were  not  within  the  mischief  of  the  statutes.  They  re- 
ferred to  the  preamble  of  8  Geo.  2,  c.  13,  and  7  Geo.  3,  c. 
38,8.  2,  and  contended  that  this  was  not  an  infringe- 
ment within  the  mischief  of  those  Acts;  and  that,  aA  17 
Geou  3,  c  57,  recited  these  two  Acts,  and  did  not  state 
that  ^oe  was  any  fresh  mischief  to  be  guarded  against, 
the  ^fendant  could  not  be  brought  within  the  last  Act  if 


he  were  not  within  the  other  two.  They  also  contended 
that,  as  photography  was  not  known  when  these  Acts  were 
passed,  it  could  not  be  affected  by  them.  They  referred  to 
the  Acts  relating  to  copyright  of  sculpture  (38  Geo.  3,  c.  71 ; 
64  Geo.  3,  c.  56;  13  k  14  Vict.  c.  104,  ss.  6,7),  as  being 
analogous  to  those  relating  to  engraving  copyright;  15 
&  16  Vict.  c.  12,  s.  14;  25  &26  Vict.  c.  68;  and  cited  J^^- 
fries  V.  Boosey,  4  H.  of  L.  Cas.  815;  Murray  v.  Heath,  1 
B.  &  A.  804. 

• 
Erle,  G.J. — In  this  action  the  question  has  been  raised 
whether  a  photographic  copy  of  an  engraving  is  an  in- 
fringement of  the  rights  given  to  the  engraver  by  the 
statutes  of  Geo.  2,  and  Greo.  3.    I  am  of  opinion  that  it  is. 
The  statutes  which  protect  the  rights  of  engravers  begin 
with  8  Geo.  2  c.  13,  which  in  its  preamble  recites  that 
printsellers  and  other  persons  have  of  late,  without  the 
consent  of  the  inventors,  designers,  and  proprietors  of  such 
prints,  frequently  taken  the  liberty  of  copying,  engrav- 
ing, and  publishing  base  copies  of  such  works,  designs, 
and  prints,  to  the  very  great  prejudice  and  detriment  of 
the  inventors,  designers,    and   proprietors  thereof;   but 
the  preamble  does  not  control  the  enacting  words,  which 
prohibit  the  copying  of  any  engraving  that  the  author  of 
the  engraving  has  invented.  I  think  that  this  statute  in 
its  enacting  part  goes  beyond  protecting  the  artist's  repu- 
tation from  being  lowered  by  the  publication  of  spurious 
articles,  and  that  its  object  is  to  give  to  the  engraver  a 
money  value  for  the  engraving  which  is  the  product  of 
his  mind.    Then  came  the  statute  7  Geo.  3,  c.  38,  which 
gave  the  same  sort  of  protection  to  the  engraver  and  pro- 
hibited persons  from  engraving,  printing  and  publishing, 
or  importing  for  sale,  any  copy  of  an  original  engraving. 
The  words  of  this  Act  are  not  so  wide  as  those  of  the  17 
Geo.  8,  c.  57,  which  is  the  etatute  on  which  this  action  is 
founded.  Its  title  is  **  An  Act  for  more  effectually  securing 
the  property  of  prints  to  inventors  and   engravers,  by 
enabling  them  to  sue  for  and  recover  penalties  in  certain 
cases.''  It  recites  the  Acts  which  I  have  mentioned,  and 
goes  on  to  recite,  '*  whereas  the  said  Acts  have  not  effec- 
tually answered  the  purposes  for  which  they  were  in- 
tended, and  it  is  necessary  for  the  encouragement  of 
artists,  and  for  securing  to  them  the  property  of  and  in 
their  works,  and  for  the  advancement  and  improvement 
of  the  aforesaid  arts,  that  such  further  provisions  should 
be  made  as  are  hereinafter  mentioned  and  contained;"  be 
it  enacted  that  **  if  any  engraver,  etcher,  printseUer,  or 
other  person  shall,  within  the  time  limited  by  the  afore- 
said Acts,  or  either  of  them,  engrave,  etch,  or  work,  or 
cause  to  be  engraved,  etched,  or  worked,  in  mezzotinto  or 
chiaro  oscuro,  or  otherwise,  or  in  any  other  manner  copy 
in  the  whole  or  in  part,  by  varying,  adding  to,  or  dimi- 
nishing from  the  main  design,  or  shall  print,  reprint,  or 
import  for  sale,  or  cause  or  procure  to  be  printed,  reprinted, 
or  imported  for  sale,  or  shall  publish,  sell,  or  otherwise 
dispose  of,  or  cause  to  or  procure  to  be  published,  sold,  or 
otherwise  disposed  of,  any  copy  or  copies  of  any  historical 
print  or  prints,  or  any  print  or  prints  of  any  portrait,  con- 
versation, landscape,  or  architecture,  map,  chart,  or  plan,  or 
any  other  print  or  prints  whatsoever,  which  hath  or  have 
been  or  shall  be  engraved,  etched,  drawn  or  designed,  in 
any  part  of  Great  Britain,  without  the  express  consent  of 
the  proprietor  or  proprietors   thereof  first  had  and  ob- 
tained in  writing  signed  by  him,  her,  or  them  respectively, 
&c.,"  then  the  proprietor  of  any  such  print  or,  &c.,  may  bring 
an  action  and  recover  damages.  This  statute  contains  ex- 
tremely wide  words  for  the  protection  of  the  owner  of  the 
print.  The  question  is  whether  a  person  taking  a  photo- 
graph of  a  print  does  not  in  a  manner  copy  the  print:  the 
common  mode  of  expressing  what  the  defendant  has  done, 
is  that  he  has  made  a  photographic  copy  of  the  print. 
The  object  of  this  statute  also  was  not  to  prevent  an  en- 
graver's reputation  being  lowered,  but  to  give  him  the 
monopoly  of  selling  copies  of  the  engraving.    If  that  be 
the  purpose  for  which  the  statute  was  passed  this  is  cer- 
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tainly  an  infringement  of  the  plaintiflf's  copyright,  for  a 
photographic  copy  may  represent  to- the  mind  exactly  the 
8ame  idea  as  the  original,  and  so  spoil  the  sale  of  the  en- 
graver's prints.  I  cannot  see  why  the  statute  should  not 
apply  to  any  kind  of  copying,  which  man's  ingenuity  or 
the  advance  of  science  produces,  though  unknown  at  tiie 
time  when  the  statute  was  passed.  It  does  not  make  any 
difference  whether  the  photograph  be  of  the  same  size  or 
of  smaller  dimensions  than  the  print.  Though  of  smaller 
size  it  gives  the  same  kind  of  pleasure  to  the  purchaser 
that  the  original  does,  although  no  doubt  not  so  high  a 
pleasure  as  the  more  perfect  article  would,  yet  still  suffi- 
cient to  injure  the  sale  of  the  print,  and  therefore  witMn 
the  mischief  intended  to  be  remedied  by  the  statute. 

WiLLES,  J. — I  am  of  the  same  opinion.  I  should  not 
have  been  confirmed  in  that  opinion,  if  it  had  been  neces- 
sary to  say  that  a  copy  made  by  a  pen  or  pencU  would  be 
on  the  same  footing  as  a  photograph,  which  I  at  one  time 
thought  would  be  necessary;  but  I  am  now  satisfied  that 
copies  made  by  hand  stand  on  quite  a  diflferent  footing, 
and  that  we  need  not  include  them  when  we  hold  photo- 
graphs to  infringe  the  Copyright  Acts.  I  think  that  photo- 
tographs  fall  within  the  mischief  and  words  of  the  statute 
17  Geo.  3,  c.  57. 

Byles,  J. — I  am  of  the  same  opinion.  It  is  not  neces- 
sary to  answer  the  question  whether  copying  includes 
copies  made  by  hand  of  engraved  p{q)er;  I  agree  with  my 
Lord  and  my  brother  Willes  that  it  includes  copies  made 
by  all  processes,  mechanical  or  scientific.  The  words  of  17 
Geo  3,  c.  57,  are  very  large,  and  I  think  quite  comprehen- 
sive enough  to  include  all  mechanical  or  scientific  pro- 
cesses of  multiplying  copies;  and  I  am  of  opinion  that  it 
makes  no  difference  that  photography  was  not  known  at 
the  time  when  the.  Act  was  passed. 

Ebating,  J. — I  am  of  the  same  opinion.  I  entirely 
agree  with  my  Lord  that  the  object  of  the  statutes  is  not 
to  protect  the  reputation  of  the  engfraver,  but  to  vest  a 
commercial  property  in  him.  To  show  t^at  it  is  within 
the  mischief  contemplated  by  the  statute,  it  is  sufficient 
to  look  at  the  beautiful  accuracy  there  is  in  photographic 
copies.  The  statute  17  Geo.  3,  c.  57,  contains  wider  terms 
than  were  necessary  if  Mr.  Coleridge's  contention,  that  it 
is  only  to  apply  to  engraved  copies,  be  right.  I  think 
therefore  that  these  photographs  are  copies  within  the 
Act. 

Mule  absolute. 

Attorney  for  tiie  plaintiff,  I^.  Bon-eii  Mcnj. 

Attorney  for  the  defendant,  Redjyath. 
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The  Medical  Act—2\  <^'  22  Tict.  c.  90,  s.  ^2^1legister 
—  Qvalijication  of  practitioners. 

Section  32  of  tlie  Medical  Act  (21  ^-  22  Vict,  c,  90) 
ejuicts  tluUy  after  Januan/  1st,  1859,  no  person  sJuiU  be 
entitled  to  recover  any  cJiarge  in  any  court  of  law  for  any 
medical  or  surgical  advice ^  attendance,  or  for  tlie  perform- 
ance of  any  operation,  or  for  any  medicine  which  lie  shaU 
have  both  prescribed  and  supplied,  unless  lie  shall  prove 
upon  the  trial  that  lie  is  registered  under  this  Act. 

Meld,  tltat  it  is  siiffiei^nt  to  shoiv  tluU  the  person  suitig 
is  registered  at  tlie  time  of  trial,  and  tluit  he  need  not  liave 
been  so  rclien  the  service  foas  rendered;  and  tliat  two 
partners  may  recover  for  medicines  supplied,  if  registered 
under  tlie  Act,  though  otw  is  registered  as  a  surgeon  only, 
tlie  other  being  registered  as  both  surgeon  and  apothecary. 

This  case  was  tried  before  Byles,  J.,  at  the  second 
sittings  in  Hilary  Term,  1863,  at  Guildhall. 

The  action  was  brought  to  recover  the  amount  of  a 
bill  for  surgical  and  medical  attendance  on,  and  medicines 
supplied  to  the  defendant  and  his  wife.    The  defendant 


pleaded  never  indebted.  The  plaintiffs  became  partners 
in  September,  1861,  and  after  that  they  attended  the 
defendant  and  his  wife,  and  supplied  medicines  to  them. 
There  were  some  items  in  t^e  bill  for  attendance  and 
medicines  before  they  became  partners,  but  these  were 
given  up  at  the  trial  The  plirintiff  Turner  was  properly^ 
registered,  at  the  time  of  the  partnership  being  formed,  as 
surgeon  and  apothecary,  but  the  plaintiff  Smith  was  not 
registered  at  all  till  two  days  before  the  trial,  and  then 
only  as  a  surgeon.  Two  items  only  of  the  bill  were  for 
surgical  operations.  The  jury  found  a  verdict  for  the 
plaintifliB  for  the  amount  claimed,  after  deducting  the 
items  previously  disposed  of.  Leave  was  reserved  to  the 
defendant  to  move  to  set  this  verdict  aside,  and  instead 
thereof  to  enter  a  verdict  for  him,  or  a  nonsuit,  on  the 
ground  that  the  plaintiffs  did  not  prove  at  the  trial  that 
they  were  so  registered  under  the  21  &  22  Vict.  c.  90, 
as  to  entitle  them  to  reoover. 

Keane  having  obtained  a  rule  aooordingly  in  Hilary 
Term, 

Petersdorff,  Serjt.,  and  6hrth  showed  cause,  and  con- 
tended that  iJao  requisitions  of  the  Medical  Act  (21  &  22 
Vict.  c.  90)  were  sufficiently  complied  with,  as  the  plain- 
tiffs proved  they  were  registered  at  the  time  of  the  triaL 
They  contended  also  that  the  pladntiffs  being  both  regis- 
tered, it  did  not  make  any  difference  that  one  of  them  was 
registered  as  a  surgeon  only,  and  not  as  an  apothecary  as 
well,  the  other  being  duly  registered  as  an  apothecaiy. 
They  cited  Ma  field  v.  Machenz'ie,  10  Ir.  Com.  Law  Exch. 
289;  Wright  Y.  Grecnroyd,  1  B.  &  S.  758;  Th'utleton  y. 
Fretver,  n  L.  J.  Ex.  230. 

Keane  and  Cole,  in  support  of  the  rule,  cited  Sheaneood 
v.  May,  and  Wills  v.  Langridge,  5  A,  &  E.  383;  Wag- 
staffe  V.  Sharpe,  3  M.  &  W.  521 ;  Morgan  v.  Jlnddoch,^ 
4  Dowl.  311. 

Erle,  CJ. — This  was  an  aotion  brought  by  Turner  and 
Smith,  as  medical  practitioners,  against  Reynell,  a  patient 
of  theirs,  for  medical  and  surgical  attendance,  and  medi- 
cines supplied.  It  is  not  denied  that  the  def^idant 
received  the  attendance  and  the  medicines,  but  he  says 
that  the  plaintiffs  are  not  entitled  to  recover  because  they 
were  not  registered  as  required  by  the  21  &  22  Vict.  c.  90, 
s.  32,  which  enacts  that  no  person  shall,  after  the  Ist  of 
January,  1859,  recover  any  charge  in  any  court  of  law 
for  any  medical  or  surgical  advice  or  attendance,  or  for 
the  performance  of  any  operation,  or  for  any  medicine 
which  he  shall  have  both  prescribed  and  supplied,  imless 
he  shall  prove  upon  the  trial  that  he  is  registered  under 
this  Act.  Turner  was  registered  as  a  surgeon  and  apothe- 
cary, and  Smith  was  registered  as  a  surgeon.  There  is  a 
judgment  of  the  Court  of  Exchequer  in  Ireland,  in  Maf- 
Jield  V.  Machenz'ie,  to  the  effect  that  if  a  person  be  regis- 
tered at  the  time  he  brings  the  aotion,  the  requisites  of 
the  Act  are  complied  with,  and  he  may  recover.  I  quite 
agree  with  that  decision;  and  even  if  that  case  had  not 
been  cited,  I  should  have  held  the  same  opinion.  If  one 
of  them  had  not  been  registered  at  all  at  the  time  of  the 
trial,  I  should  still  have  thought  they  could  reoover.  I 
think  the  statute  was  intended  to  point  out  who  are  the^ 
qualified  persons,  in  order  that  patients  may  exercise  their 
option  as  to  whom  they  will  employ.  Turner  was 
registered  at  the  time  when  the  services  were  rendered: 
what  difference  does  it  make  to  a  patient  whether  the 
person  who  attends  him  call  himself  a  partaier  or 
an  assistant,  or  whether  he  be  entitled  to  be  pikid 
for  his  services  by  a  salary  or  by  a  proportion  out- 
of  a  partnership?  If  he  be  an  assistant,  he  need  not 
be  r^^isterod.  Both  Turner  and  Smith  were  perfectly 
weU  qualified  as  regards  skill  in  their  several  branches  of 
the  profession,  the  one  as  an  apothecary  and  the  ot^er  as 
a  surgeon,  and  they  rendered  the  services^  I  construfr 
the  statute  strictly,  and  I  think  they  are  entitled  to  i^ 
cover. 
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WiLiiSByJ. — I  am  of  the  iaime  •pinion,  l^eseaietwo 
Udngs  to  be  oooaidexed.  The  fiist  is  whether  there  he 
anything  illegal  in  the  partnership  between  the  two 
plaintifb,  the  one  being  a  aoxgeon  and  the  otiier  an 
apoitheeazy,  and  I  think  there  eertainiy  is  net;  the  seoond 
is  whether  there  be  anything"  Illegal  in  the  one  attending 
asa  snrgeon  and  the  other  as  an  apotheoaiy.eaoh  of  them 
oomini^  under  the  denomination  of  a  practitioner  within 
the  statute,  I  think  there  is  not;  and  I  agree  with  my 
Lord  thiU;  the  requisites  of  the  statute  are  complied  with. 

BxiiiEB,  J. — ^I  am  of  the  same  opinion.  Xiooking  at  the 
wotda  of  section  82,  all  that  m  necessary  imder  that  sec- 
tion is  that  the  person  seeking  to  reooyer  most  prore  that 
he  is  re^^istered  at  the  time  of  taial  before  he  gets  his 
Tenlict.  £Yen  independently  of  the  decision  of  tbe  Irish 
•Court  of  ExQheqner,  I  i^uld  hare  thought  there  was  no 
doobt  about  the  matter;  but  with  that  authority  I  think 
it  quite  unquestionable.  With  regard  to  the  seoond  point 
broaght  before  us,  the  objection  comes  to  this,  that  no 
part  of  the  bill  can  be  reooyerable  during  the  liyes  of  the 
partners  because  one  is  an  apothecary  and  the  other  a 
«uigeoii :  both  were  regpistered  under  the  Act,  and  there- 
fore tifciey  may  recover. 

KsAxmc,  J.,  concurred. 

Stilff  discharged. 

Attorney  for  the  plaintiffs,  Brewer. 
Attorney  for  the  defendant,  Keynell. 


CP.  Fbbkman  v.  Spbinohand.  May  C. 

C09U — Tamatvoi^^-Abai%doning  defence*. 

(hsti  for  preparing  for  trial  will  iwt  he  allowed  as  he- 
twecn  the  parties  hefore  issue  is  joined. 

Where,  thereforey  a  defendant  had  taken  out  further 
time  to  plead f  which  expired  after  the  time  for  shoH  notice 
«f  trials  and  then  abandoned  his  defence^  the  plaintiff's 
costs  for  preparing  for  trial  were  not  allowed. 

The  declaration  was  deliyered  on  the  6th  of  February 
hsL  The  time  for  pleading  was  the  14th  of  February, 
but  several  applications  were  made  au^  granted  for  fur- 
ther time  to  plead.  On  the  18th  of  February  last  an 
order  for  further  time  to  plead  was  made  on  the  terms  of 
the  defendant  taking  short  notice  of  trial  for  the  Essex 
which  were  fixed  to  commence  on  the  0th  of 
last,  the  last  day  for  serying  full  notioe  of  trial 
being  the  27th  of  February,  and  for  short  notice  the  5th 
of  March  last.  On  the  24th  of  February  a  further  order 
was  made  on  similar  terms;  and  on  the  27th  of  February 
an  order  was  made  for  two  days  further  time,  on  the  terms 
that  defendant  should  take  any  notice  of  tilal  which  the 
plaintiff  could  give  for  the  said  assizes,  with  liberty  to 
diange  the  venue  to  Surrey  or  London.  On  the  28th  of 
F^nnazy  defendant  gave  notice  of  abandoning  his  defence, 
and  judgment  was  signed  for  want  of  a  plea  on  the  3rd 
<^  March.  On  taxation  of  costs  the  master  disallowed  items 
for  getting  up  evidence,  instructions  for  briefs,  and  attend- 
ing counsel  and  their  advice  on  evidence. 

Garth  had  obtained  a  rule  to  show  cause  why  the 
should  not  review  his  taxation  of  costs. 


Lti9h,  Q.C.,  (J.  Brown  with  him)  showed  cause. — ^The 
inTKriable  rule  is,  that  parties  are  not  allowed  any  costs 
for  pre^mring  for  trial  until  notice  of  trial  has  been  gjven. 
These  has  been  no  such  notioe  here,  nor  even  a  plea  deli- 
vesed.  In  Doe  v.  Heal,  2'iiL.kVf.  782,  which  is  the  con- 
vene case,  the  plaintiff  discontinued  without  notice  of 
tdal,  and  the  question  was  whether  the  defendant  had  a 
r^xt  to  costs  for  instructions.  The  master  allowed  them  : 
there  was  a  rule  nisi  granted  to  review  his  taxation, 
whaoh  was  made  absolute.  There  is  no  difference  which 
party  pate  an  end  to  the  cause:  Coapery,  Bowles  5  H.  & N. 
188.    [Btubb,  J. — It  follows  from  Cooper  y.  Bowles  that 


if  short  netioe  of  trial  had  been  given  oosts  would  have 
been  allowed?]  Tes;  but  in  tiiis  case  the  time  for  short 
notice  of  trial  bad  not  «rriyed.  There  was  no  plea  deli^ 
vered,  so  he  could  not  know  what  evidenoe  he  had  to 
provide.  It  is  said  in  *'  Dax  on  Praotioe,''  804,  ^  neither 
opinion  <m  evidence,  nor  the  expenses  of  consultation, 
can  be  allowed  till  tiie  cause  is  at  issue." 

Oarth,  contrd. — If  preparation  of  the  brief  had  been 
postponed  till  the  time  of  short  notice  of  trial  had 
arrived,  it  wotdd  have  been  impossible  to  get  up  the  case; 
and  had  the  plaintiff's  attorneys  delayed  doing  so  till  that 
time,  they  would  have  been  guilty  of  gross  negligence. 

Eble,  C  J. — ^This  was  a  rule  to  show  cause  why  the 
master  should  not  review  his  taxation  of  oosts,  he  having 
disallowed  costs  which  were  incurred  before  the  time  of 
giving  short  notice  of  trial.  I  am  of  opinion  that  the 
master  was  right,  and  that  the  rule  must  be  discharged. 
It  has  long  been  a  rule  of  practice  that  one  party  has  no 
right  to  charge  the  other  with  costs  tiU  notioe  of  trial  has 
been  delivered.  In  all  those  cases  where  further  time  to 
plead  has  been  granted  the  plaintiff's  attorney  should 
stipulate  with  the  judge  that  he  may  impose  oonditions 
on  the  defendant  that  he,  the  plaintiff ,  shall  have  power 
to  prepare  for  trial,  and  charge  the  costs  of  that  prepara- 
tion to  the  defendant,  should  the  defendant  abandon  his 
defence.  I  think  these  costs  were  quite  properly  incurred 
as  between  client  and  attorney,  but  not  as  between  the 
parties.  It  was  a  most  imx)ortant  case,  and  one  which 
would  require  five  weeks  instead  of  five  days  to  prepare. 
I  cannot  refrain  from  accepting  this  opportunity  of  ex- 
pressing my  emphatic  opinion  that  the  prac^ce  of  uni- 
formly granting  further  time  to  plead  has  been  productive 
of  most  pernicious  results,  and  it  would  be  a  great  improve- 
ment if  the  judges  would  agree  not  to  grant  such  time  ex- 
cept under  urgent  circumstances.  Should  we  once  break 
through  the  rule  which  has  been  established  as  to  costs, 
as  we  have  been  urged  to  do  in  the  present  case,  on  ac- 
count of  its  being  exceptional,  every  future  case  in  which 
any  amounts  were  involved  would  be  said  to  be  excep- 
tionaL  For  these  reasons  this  rule  must  be  disoharged, 
and  I  am  compelled  to  add,  though  reluctantly,  with 
costs. 

WiLLES,  J. — I  am  of  the  same  opinion.  The  rule  as  to 
oosts  between  parties  was  made  because  it  was  found  that 
justice  was  best  done  by  not  allowing  costs  unless  notice 
has  been  given.  Breaking  through  that  rule  would  tend  to 
incur  costs  which  would  afterwaords  turn  out  to  be  unne- 
cessary. If  the  plaintiff  wishes  to  obtain  other  than  the 
usual  conditions,  he  should,  on  appearing  at  chambers  on 
an  order  to  obtain  further  time  for  pleading,  apply  to  the 
judge,  and  satisfy  him  that  the  defendant  ought  to  accept 
notice  of  trial  on  the  spot,  and  if  the  defendant  will  not 
agree,  request  the  judge  to  put  him  under  terms. 

Byles  aud  KEATiNa,  JJ.,  concurred. 

Bule  discluirged. 

Attorney  for  the  plaintiff,  Linldater. 

Attorneys  for  the  defendant,  Tyson^  Tatfiam,  Curling, 
4'  Walls. 


CP. 


May  23. 


ToBiN  AND  Others  r.  The  Queek. 


Petition   of  right— Pleading —Practice— 2Z  4'  24    llct. 

c.  34. 

To  a  petition  of  rigid,  under  23  4'  24  Vict.  c.  34,  the 
Crown  pleaded  and  demurred  wit /tout  leave  for  tliat  pur^ 
pose. 

Held,  tJie  Ci'omn  had  a  right  to  do  so,  notwitltstanding 
the  provisions  of  tlie  statute  23  4'  24  Vict.  c.  34,  ss.  7,  8. 

Kemplay  moved  for  a  rule  calling  on  Attorney-General 
to  show  cause  why  an  order  should  not  be  made  that 
the  petition  of  right  may  be  taken  as  confessed,  there 
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having  been  a  failure  on  the  part  of  the  Crown  to  plead 
on  demurrer  thereto  in  due  time,  according  to  the  prac- 
tice and  course  of  procedure  in  such  cases  applicable;  or 
why,  if  plea  and  demurrer  were  to  be  taken  as  dulj  delivered, 
the  plea  should  not  be  taken  as  struck  out  on  the  ground 
that  it  waa  calculated  to  embarrass.  The  petition  con- 
tained several  allegations;  the  plea  traversed  them  gene- 
rally, and  alleged  that  these  allegations  were  untrue.  The 
plea  was  not  delivered  within  twenty-eight  days  as  re- 
quired by  the  4th  section  of  the  statute.  [Willes,  J. — 
The  Crown  always  pleads  and  demurs  without  leave.] 
Not  so  under  the  7th  and  8th  sections  of  £his  Act. 

Per  Curiam. — On  the  first  point  there  will  be  no  rule, 
the  rights  of  the  Crown  as  to  pleading  not  being  altered 
by  this  statute.  As  to  the  second  point  there  will  be  a  rule. 

jRule  refused. 

Attorneys  for  the  petitioners,  Parker,  Pooke,  tj*  Parkers. 


April  29. 


Watson  v.  Pearson  and  Others. 


Pleading — Reasonable  clvarge — Lien — Tender. 

The  declaration  alleged  tJtat  the  defendants  agreed  to 
repair  a  ship  for  the  plaintiff  "for  a  reasonable  and  proper 
price  in  that  behalf,  to  be  cJuirged  by  them  to  the  plaintiff y^ 
and  to  re-deliver  tlie  ship  when  repaired  upon  payment  of 
stick  price ;  tliat  the  plaintiff  was  ready  and  willing  to 
pay  such  price,  but  tJiat  tlie  defendants  did  not  cliarge  a 
reasoiable  price,  and  refused  to  re-ileliver  tlie  ship  except 
upon  payment  of  an  exorbitant  and  unreasonable  sum;  and 
claimed  damages  for  th^  detention  of  tlie  ship. 

Held,  tJiat  upon  the  contract  as  alleged,  it  was  not 
)iecessary  that  the  plaintiff  should  aver  tender  of  a  reason- 
able sum. 

Declaration. — Second  count:  that  in  consideration  that 
the  plaintiff  at  the  request  of  the  defendants  had  de- 
livered to  the  defendants  a  ship  of  the  plaintiff's  to  be 
repaired  by  the  defendants  for  the  plaintiff  for  reward  to 
be  paid  by  the  plaintiff  to  the  defendants,  the  defendants 
promised  the  plaintiff  to  repair  the  said  ship  for  a  reason- 
able and  proper  price  in  that  behalf,  to  be  charged  by 
them  to  the  plaintiff,  and  when  the  said  repairs  should 
be  completed,  to  re-deliver  the  said  ship  to  the  plaintiff  upon 
payment  by  the  plaintiff  to  the  defendants  of  the  price 
of  such  repairs  so  to  be  charged  as  aforesaid.    And  the 
defendants  repaired  the  said  ship,  and  when  the  said  re- 
pairs were  completed  and  always  hitherto  the  plaintiff 
was  ready  and  willing  to  pay  the  defendants  for  the  re- 
pairs of  the  said  ship  such  price  as  aforesaid,  whereof 
the  defendants  had  notice.    Yet  the  defendants  did  not 
nor  would  charge  to  the  plaintiff  or  accept  from   the 
plaintiff  a  reasonable  or  proper  price  for  the  said  repairs; 
but  under  pretence  of  properly  charging  for  the  same,  the 
defendants  demanded  an  exorbitant  and  unreasonable 
sum  as  the  price  of  the  said  repairs,  and  gave  notice  to 
the  plaintiff  that  until  payment  of  that  sum  they  would 
not  re-deliver  to  the  plaintiff  the  said  ship;  and  the  de- 
fendants detained  the  said  ship  from  the  plaintiff  from 
the  time  when  she  was  so  completed  for  divers — to  wit, 
six — days,  and  until  the  plaintiff,  in  order  to  get  possession 
of  his  said  ship,  was  compelled  to  pay  the  defendants  the 
said  exorbitant  and  unreasonable  sum,  whereby  the  plain- 
tiff not  only  lost  the  said  sum  of  money,  but  wa«  also  de- 
prived of  the  use  of  the  said  ship  during  the  said  six  days, 
and  was  obliged  to  employ  another  ship  for  the  purpose 
of  supplying  the  place,  for  which  the  said  first-mentioned 
ship  was  intended  by  the  plaintiff  to  have  been,  and 
would  otherwise  have  been,  employed. 

Seventh  plea  to  second  count:  that  the  plaintiff  did  not 
at  any  time  tender  to  the  defendants  the  reasonable  and 
proper  price  for  the  said  repairs,  or  any  sum  of  money  in 
respect  thereof,  at  any  time  before  the  plaintiff  made  to 


the  defendants  the  payment  in  that  count  mentioned, 
they  could,  and  might,  and  ought  to  have  done. 

Demurrer  to  seventh  plea,  and  joinder  in  demurrer. 

Replication  to  seventh  plea:  that  the  defendants  waived 
and  dispensed  with  any  such  tender  as  in  the  said  seventh 
plea  is  mentioned,  and  discharged  the  plaintiff  from 
making  any  such  tender. 

Demurrer  to  replication,  and  joinder  in  demurrer. 

Melllsh,  Q.C.,  (Orompton  Sutton  with  him,)  for  the 
plaintiff.  First,  the  declaration  is  upon  an  e:!q[M:ess  con- 
tract to  make  a  proper  charge,  and  to  re-deliver  the  vessel 
on  payment  thereof.  That  is  a  reasonable  contract,  and 
the  declaration  discloses  a  breach  of  it.  Secondly,  the  de- 
fendants by  making  an  overcharge  have  dispensed  witla 
the  tender:  Kerford  v.  Mondel,  28  L.  J.  Ex.  303.  [Pol- 
lock, C.B  — It  was  held  there,  that  where  a  Hen  is  claimed 
upon  two  distinct  charges,  one  of  which  is  wrongful,  there 
is  no  necessity  of  a  tender;  but  there  is  a  distinction  be- 
tween that  and  a  case  of  overcharge.]  Scarf e  v.  Morgan, 
4  M.  &  W.  270;  Evans  v.  Nichol,  4  Scott  N.  S.  43. 

Raymond,  for  the  defendants. — ^The  ship-builder  has  a 
right  of  lien:  to  get  rid  of  that  there  must  be  either 
tender  or  dispensation.  The  declaration  is  an  attempt  to 
alter  the  rights  of  the  parties  and  get  rid  of  the  lien  by 
the  form  of  pleading.  The  replication  is  bad  for  de- 
parture. 

Pollock,  C.B. — I  am  of  opinion  that  our  judgment 
should  be  for  the  plaintiff.  The  declaration  discloses  a 
contract,  by  the  defendants,  to  repair  the  vessel  for  a 
reasonable  and  proper  price,  **  to  be  charged  by  them  to 
the  plaintiff,"  and  to  re-deliver  her,  when  repaired,  upon 
payment  of  such  reasonable  price,  and  complains  that  the 
defendants  refused  so  to  re-deliver,  except  upon  the  pay- 
ment of  an  unreasonable  price.  Such  a  contract  as  al- 
leged would,  if  proved,  throw  upon  the  defendants  the 
responibility  of  delivering  a  proper  bill,  containing  reason- 
able charges;  and  if  they  have  not  done  so,  there  is  a 
breach  of  the  contract  on  their  part.  The  replication  is 
clearly  good;  the  point  is  so  plain  as  to  need  no  explana- 
tion. 

Martin,  B. — I  am  of  the  same  opinion.  The  matter 
is  settled  by  the  circumstance,  that  this  is  an  action  upon, 
a  contract.  There  may  be  a  written  contract  in  the  ex- 
press terms  alleged  in  the  declaration. 

Bramwell,  B. — I  am  of  the  same  opinion.  The  de- 
claration alleges,  in  sufficiently  clear  terms,  an  express 
contract,  and  if  such  a  contract  can  be  proved  at  the  trial,, 
the  plaintiff  will  be  entitled  to  succeed. 

Wilde,  B.,  concurred. 

Judgment  f^  tJve  plaintiff. 

Attorneys  for  the  plaintiff,  Cliester  ^  Urguhart. 

Attorneys  for  the  defendants,  Cunliffe  ^  Beaumont. 


GouGH  V.  Everard. 


April  20. 


Bill  of  sale — What   is — Vendor — Vetidee — Apparent 
possession— Bills  of  Sale  Act,  17^18  Vict.  c.  36,  s.  7. 

By  the  Bills  of  Sale  Act,  c.  36,  s.  7,  it  isprotnded  that 
tlie  expression  "  bill  of  sale  '*  shall  include  bills  of  sale^ 
assignments,  transfers,  declarations  of  trust  fvithout 
transfer,  and  other  assurances  of  personal  chattels. 

Tlie  plaintiff  entered  into  an  agreement  in  writing  with 
E.  for  tlie  purchase  of  some  timber.  The  timber  waf 
placed  partly  on  a  public  wharf,  and  notice  was  given  to 
the  wliarfinger,  and  partly  on  a  private  wharf  occupied  by 
E.,  and  adjoining  E.^s  heuse;  and  it  was  part  of  the  agree^ 
ment  that  the  plaintiff  should  have  the  use  of  the  house  of 
E.,  and  should  purchase  the  furniture  in  the  house.  The 
furniture  and  timber  were  paid  for,  and  the  hey  of  th^ 
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pr-irate  icharf  vta$  delivered  to  the  plaintiff y  and  the  plain' 
tiff  went  into  possesfioii  of  the  house  and  furniture. 

Heldy  that  the  agreement  between  the  plaintiff  and  E. 
did  not  require  regUtration  as  a  bill  of  sale. 

This  wajB  An  interpleader  ifisue  to  try  whether  certain 
timber  and  fomitore  were  the  property  of  the  plaintiff  at 
the  time  of  a  seizure  of  the  timber  and  fomitore  onder  a 
fi.  fa.  by  the  sheriff  of  the  ooonty  of  Brecon. 

At  the  trial  before  Bramwell,  B.,  after  Hilary  Term, 
1863,  it  appeared  that  one  Ernest  was  the  owner  of  some 
timber,  lying  partly  on  a  poblio  wharf  and  partly  on  a 
paiTaite  wharf  adjoining  the  hoose  Ernest  ocoopied.  That 
the  plaintiff  "v^as  employed  to  repair  some  hooses,  and 
whilst  so  employed,  entered  into  the  following  agreement 
with  Ernest: — 

**  An  agreement,  made  the  Ist  of  April,  1863. 
Kr.  H.  Ernest  agrees  to  sell  Mr.  H.  Hodges  Gongh, 
who  agrees  to  purchase,  all  the  timber  (rough  and  con- 
reited),  barrows,  spokes,  elves,  gates  and  other  articles 
and  nu^ierials  and  effects  of  tiie  said  H.  Ernest  upon  his 
priTste  and  upon  the  public  wharf  at  Brecon,  and  also 
hia  timber-waggon  there,  and  hay  on  Cae  Bear,  at  the 
pooe  and  sum  of  £300,  to  be  paid  for  by  the  aoceptanceof 
the  said  W.  H.  Gough  at  four  months'  date.  The  said  H. 
Ernest  agrees  to  pay  all  rent  and  other  charges  upon 
the  said  timber  and  materials  at  Brecon  for  a  period  of 
six  months,  within  which  time  the  said  W.  H.  Gough  is 
to  remoTO  the  same.  The  said  W.  H  Gough  is  to  have 
Uie  use  of  the  apartments  of  the  said  H.  Ernest  and  of 
h»  servant  there  at  any  time  during  the  said  six  months 
free  from  charge,  to  facilitate  the  sale  and  removal  of 
the  said  timber,  ice.  "  H.  Ebnest. 

"  W.  H.  GOUQH." 

With  respect  to  the  furniture,  the  following  agreement 
was  come  to: — 

«  The  undersigned,  H.  Ernest,  agrees  to  sell,  and  the  un- 
deragned,  W.  H.  Gough,  agrees  to  purchase,  all  and  sin- 
gular the  office  and  household  and  other  fixtures,  fittings, 
fumitaze,  goods,  chattels,  and  effects  whatsoever  in  and 
about  tJie  house  and  stable,  garden  and  premises,  in  61a- 
mofgan-street,  Brecon,  lately  occupied  by  Mr.  T.  W.  A. 
Tbompaon,  at  the  price  of  £50.  Mr.  Gough  is  to  be  at 
liberty  to  hold  possession  of  the  said  premises  without 
charge  until  the  completion  of  the  repairs  to  the  property 
of  Xr.  Ernest  in  Glamorgan-street,  and  either  to  remove 
or  sen  the  property  above  mentioned  by  auction  or  other- 
wise on  the  premises.  The  said  £50  is  to  be  paid  as 
loQows: — Mr.  Gtough  is  to  pay  the  amount  due  to  the 
serrant  for  wages,  board,  and  other  disbursements  up  to 
^  end  of  the  current  month  of  service,  and  further 
£2  188.  6d.  for  one  month's  wages  and  board  by  way  of 
wuning;  also  to  pay  any  rates  taxes,  &c.,  due  upon  the 
pfemiaea,  and  to  cany  the  balance,  if  any,  to  the  credit  of 
his  building  account,  Brecon,  against  Mr.  Ernest. 

-  Dated  this  19th  day  of  June,  1868." 

The  plaintiff  accepted  Ernest's  bill  for  £300  at 
four  months*  date.  The  plaintiff  had  at  the  time  of 
the  making  the  agreement  possession  of  the  house 
and  furniture,  and  the  key  of  the  private  wharf  was  de- 
livered to  the  plaintiff,  and  notice  was  given  to  the  whar- 
finger of  the  public  wharf  that  the  timber  placed  there 
had  been  purchased  by  the  plaintiff.  The  jury  found 
lor  the  plaintiff,  but  leave  was  reserved  to  move  to  enter 
a  verdict  for  the  defendant. 

SAeCj  Serjty  and  Day,  showed  cause,  and  contended  that 
Betther  the  agreement  as  to  the  furniture  nor  the  agree- 
ment as  to  the  timber  was  a  bill  of  sale  within  the  mean- 
ing of  the  Bills  of  Sale  Act.  The  property  was  not  in 
te  iqppazent  possession  of  the  vendor.  They  cited  Allsop 
tmi  Others  v.  Day  andAnothery  7  H.  &  N.  457. 

Karslake,  Q.  C,  BJid  Pinder,  in  support  of  the  rule. — 
Tliere  was  no  apparent  change  of  possession.    The  house 


was,  in  fact,  occupied  by  Ernest.    They  cited  SJieridan 
V.  McCartney,  11  Irish  Ck)mmon  Law  Reports,  506. 

Cur,  adv.  vult. 

Pollock,  C.B.— I  think  this  rule  must  be  discharged. 
At  the  trial  the  question  was  whether  the  transaction 
was  bond  fide,  and  the  jury  f  oxmd  that  it  was.  The  ques- 
tion was  then  raised  whether  the  transaction  was  void  on 
account  of  the  provisions  of  the  Bills  of  Sale  Actw 
We  have  to  say  whether  the  agreement  entered  into 
between  the  plaintiff  and  Ernest  was  a  bill  of  Bale  within 
the  interpretation  clause  of  the  Act.  There  was  pos- 
session on  the  part  of  the  plaintiff:  no  creditor  could 
be  misled.  The  goods  had  been  delivered  to  the  plaintiff. 
The  furniture  was  in  his  possession.  The  timber  at  the 
private  wharf  was  under  his  control,  and  the  wharfinger 
had  had  notice  that  Ernest  had  sold  the  timber  on  the 
public  wharf.  The  plaintiff  had  as  much  possession  as 
possible. 

Mabtin,  B. — I  am  of  [the  same  opinion.  This  is  a 
question  as  to  the  property  in  the  chattels.  There  was  a 
bargain  and  sale  good  at  common  law.  Then,  the  ques- 
tion is  as  to  possession — who  was  in  the  apparent  posses- 
sion? I  should  say  by  the  transaction  which  took  place 
that  the  plaintiff  was.  Then,  if  that  be  so,  the  provisions 
of  the  Bills  of  Sale  A.ct  would  not  apply.  The  provisions 
of  the  Bills  of  Sale  Act  are  very  valuable,  but  I  doubt 
whether  they  apply  to  the  case  before  the  Court.  At  the 
time  of  the  seizure  imder  the  fi,  fa.  the  plaintiff  was  in 
actual  possession  of  the  furniture.  The  timber  was  lying 
partly  at  a  public  wharf,  and  the  wharfinger  had  notice 
of  the  sale  to  the  plaintiff,  and  partly  at  the  private 
wharf  of  Ernest,  the  key  of  which  had  been  delivered  to 
the  plaintiff.  The  vendor  had  no  apparent  possession 
whatever.  The  plaintiff  was  as  much  in  possession  as  he 
could  be.  The  furniture  was  actually  In  the  use  of  the 
plaintiff,  and  the  timber  was  entirely  under  his  control. 

Bbamwell,  B. — This  rule  must  be  discharged.  I  shall 
not  express  any  opinion  as  to  the  documents,  whether 
they  are  or  are  not  within  the  interpretation  clause  of  the 
Bills  of  Sale  Act.  The  Act  only  applies  where  the  pro- 
perty remains  in  the  possession  or  apparent  possession  of 
the  person  who  makes  the  bill  of  sale.  As  to  the  furni- 
ture, there  is  no  groxmd  for  saying  that  it  remained  in 
the  apparent  possession  of  Ernest.  Nor  was  the  timber 
at  the  wharf,  in  my  opinion,  in  his  apparent  possession. 
The  Act  says  that  personal  chattels  shall  be  deemed  to 
be  in  the  apparent  possession  of  the  vendor  so  long  as 
they  shall  remain  in  his  possession,  notwithstanding  that 
formal  possession  may  have  been  taken  by  and  given  to 
another  person.  In  this  case,  however,  much  more  than 
formal  possession  had  been  given.  We,  in  fact,  differ 
from  the  case  in  the  Common  Pleas  in  Ireland,  but  I 
think  this  the  right  construction  of  the  Act. 

Rule  discharged. 

Attorneys  for  the  plaintiff,  Lloyd  ^'  Civevallier, 

Attorneys  for  the  defendant.  Bell,  Steward,  ^*  Lloyd. 


B.C.  May  7. 

Reg.  V.  Knox  axd  Othebs,  Justices  of  Sttffolk, 

Chur civ-rate,  disputing  the  validity  of — Jurisdiction  of 

justices. 

Upon  the  Iiearing  of  an  information  for  nan^jjayment  of 
church-rates  the  churchwardens  gave  evidence  in  support 
of  their  case,  and  were  cross-examitied  by  the  defendant, 
wlio  urged  several  objections  to  his  paying :  that  the  notice 
of  tlie  meeting  at  which  the  rate  was  alleged  to  have  been 
made  was  informal ;  that  all  the  property  in  the  parish 
was  not  asessed;  tMt  the  rate  was  retrospective,  ^'c,  and 
submitted  to  the  jtistices  that  their  decision  should  be  in 
his  favour :  and  told  them  he  thould  appeal  against  the 
,  rate.     The  justices,  having  considered  the  whole  case,  gave 
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judgm&iU  against  him  on  all  the  points,  and  made  an 
order  for  payment. 

Held^  upon  a  rule  for  a  certiorari  to  quash  the  order 
upon  the  ground  tliat  the  defendant  had  objected  to  the 
voHdUy  of  it,  and  to  the  power  of  the  justiees  to  make  it, 
that  the  rule  must  be  discharged,  for  that  the  defe/idant 
had  submitted  the  validity  of  his  ol^ectians  to  their  decision, 
and  that  the  ease  was  governed  by  B.  9.  Jostioes  of 
Salop,  29  L.  J.  M.  G.  39. 

J.  Brown  showed  cause  against  a  role  calling  on  cer- 
tain justices  of  Suffolk  to  shew  cause  why  a  certiorari 
fihould  not  issue  to  remove  into  the  Queen's  Bench  an 
order  made  by  them  on  17th  of  July,  1862,  for  payment 
by  one  Humphrey  of  £6  9s.  3d.  to  the  churchwardens  of 
Iiayham,  and  £1  ISs.  costs,  on  the  ground  that  Hum- 
phrey objected  to  the  validity  of  the  said  order,  and  to 
the  power  of  the  justices  to  make  the  same,  and  that  the 
reasons  assigned  by  him  were  valid  and  made  bond  fide. 

It  appeared  from  the  affidavits  of  Humphrey  and  his 
solicitor  that  the  former  had  x)ersonally  attended  the 
return  of  the  summons  for  the  rate  in  question,  and 
urged  upon  the  justices  the  following  objections  to  his 
paying  it,  viz.,  that  the  notice  of  the  meeting  at  which 
it  was  alleged  to  have  been  made  was  informal;  that  all 
the  property  in  the  parish  was  not  assessed;  that  the  rate 
was  illegal,  and  made  for  illegal  purposes;  that  it  was 
retrospective,  and  the  debts  in  respect  of  which  it  was 
made  were  contracted  before  it  was  made;  that  certain 
cottages  and  other  property  in  the  parbh  were  not 
assessed  at  all;  that  he  was  assessed  in  two  different 
sums  in  respect  of  poor  and  church-rates. 

He  also  told  the  justices  that  he  should  appeal  against 
the  rate  or  assessment.  Kotwithstanding  his  objections 
the  justices  made  their  order  that  he  was  to  pay,  and  a 
distress  warrant  had  subsequently  issued  upon  it.  It 
appeared  from  the  affidavits  on  behalf  of  the  justices,  that 
n.t  the  hearing  the  complaint  was  first  read  over  and 
-deposed  to  by  one  of  the  churchwardens;  that  Norman, 
another  churchwarden,  then  proved  that  he  duly  con- 
vened tiie  vestry  meeting  for  making  the  rate;  that  the 
ratepayers  voted  a  rate  of  Is.  in  the  pound;  that  he  pro- 
duced a  book  containing  minutes  of  the  transactions  at 
the  meeting  signed  by  the  chairman;  that  Humphrey 
was  an  oecupier  of  land  in  the  parish;  that  a  rate  was 
duly  made  in  consequence  of  the  aforesaid  resolution  of 
the  vestry,  and  written  in  a  book  which  he  produced; 
that  by  such  rate  Humphrey  was  rated  at  £6  9s.  3d., 
being  at  Is.  in  the  pound  upon  his  gross  assessment  to 
the  poor-rate  of  the  parish;  and  that  the  said  rate  had 
never  been  questioned  in  an  ecclesiastical  court.  That 
Norman  was  then  cross-examined  by  Humphrey;  and 
in  answer  stated  that  the  whole  rate  amounted  to 
£175  16s.  4^  upon  a  gross  assessment  of  £8,530,  and 
that  the  churchwardens  had  excused  tdie  cottages  on  the 
ground  of  poverty;  that  the  difference  between  the 
assessment  to  poor's-rate  and  to  ehurch-rate  complained 
of  arose  from  the  church-rate  being  made  upon  the 
gross,  and  the  poor-rate  upon  the  net  rateable  value;  and 
that  he  replied  in  answer  to  questions  put  by  Humphrey 
that  a  portion  of  the  work  included  in  the  estimate  for 
the  rate  had  been  done  prior  to  the  actual  making  of  the 
rate,  but  during  the  current  year  for  which  the  rate  was 
made,  and  that  the  estimate  did  not  include  any  payment 
for  expenses  of  a  past  year.  That  formal  proof  was  given 
of  the  demand,  and  that  the  attorney  for  the  church- 
wardens then  prayed  judgment,  and  that  Humphrey, 
being  called  upon  for  his  defence,  submitted  to  the  jus- 
tices that  their  decision  ought  to  be  in  his  favour,  because 
the  rate  was  made  upon  the  gross  assessment  when  it 
ought  to  have  been  made  upon  the  net  rateable  value 
under  the  poor  law;  that  the  cottages  were  not  assessed 
by  the  rate;  that  the  rate  was  made  partly  for  a  retro- 
spective purpose.  That  Humphrey  did  not  call  witnesses, 
and  the  attorney  for  the  churchwardens  replied;  and  that 


the  justices  haying  considered  the  whole  case,  and  giTeo. 
due  weight  to  the  defence,  gave  judgment  against  hiia 
on  all  the  points,  and  made  the  order.  That  he  did  not 
object  that  the  notice  of  the  meeting  was  illegal  aa 
alleged;  that  he  did  not  in  anywise  **  give  notice  or  inti- 
mate to  the  said  justioes  that  he  denied,  dispnted,  or  de  • 
dined  their  jnrisdiotion  to  hear  the  said  complaint,  and 
make  an  order  theveen,  or  otherwise  to  act  in  the  matter 
thereof,  nor  bring  to  the  notioe  or  attention  of  tha. 
said  justioes  that  he  raised  sooh  objeotionB,  reasons,  or 
argoments,  or  any  of  them,  for  the  purpose  of  showing' 
or  contending  that  the  said  jostices  had  no  jurisdiction 
in  the  matter  of  tiie  said  oomplaint,  but  on  the  eontnajy 
he  Bulnnitted  the  validity  of  his  ol^eotions,  reasons,  and 
arguments  to  the  decision  and  judgment  of  tiie  said 
justices,  and  on  the  decision  being  given  against  him,  he 
intimated  his  intention  to  appeal,  meaning  thereby,  as 
we  (the  justices)  understood,  that  he  should  sq^peal  to 
the  Court  of  Quarter  Sessions  against  the  judgment  o£ 
the  said  justices.''  That  Humphrey  did  not  appeal  to 
quarter  sessions  against  the  said  judgment,  nor  did  he 
give  any  notice  of  his  intention  so  to  do. 

JBrown. — Jteg,  v.  Justices  of  Salop,  29  L.  J.  M.  C.  SO,  is 
on  all  fours  with  Idiis  case;  and  shows  that  in  ofder  to 
oust  the  jurisdiction  of  justioes  to  order  payment  of  a 
church  rate  <m  the  ground  that  the  validity  of  the  xmte 
or  the  liability  to  pay  is  disputed,  there  ought  to  be  a 
dear  declining  of  the  jurisdiction.  \_Pearce,  oontrd, — ^In 
Iteg.  V.  J  unices  of  Leicester,  20  L.  J.  M.C.  203,  whero  Ob- 
jections to*the  validity  of  a  rate  were  bond  fide  made  be- 
fore justices,  this  Court  held  that  they  had  no  power  to 
make  such  an  order  as  this,  though  no  objection  was  made 
to  their  jurisdiction  to  decide  on  the  points  raised.] 
[WiQHTMAN,  J. — ^What  do  you  say  to  that  case  Mr.  Brown? 
It  seems  to  me  that  objections  were  made  hese  to 
the  validity.]  That  was  an  application  for  an  order 
against  justices  to  issue  a  distress  warrant,  and  not  to 
quash  an  order,  and  the  case  is  distinguishable.  Hum- 
phrey said  he  should  appeal,  but  53  <Jeo.  3,  c.  127,  s.  7, 
gives  an  appeal,  and  the  existence  of  the  legal  right  to  do 
so  shows  that  his  intention  was  to  avail  himself  of  it; 
that  he  submitted  to  their  decision,  and  intended  to  ap- 
peal against  it  as  erroneous;  and  disproves  any  intention 
to  object  to  the  jurisdiction.  Jfeg.  v.  Justices  of  Salop 
is  undistingfuishable  from  the  present  case. 

Pearce,  contrii,  cited  Dale  v.  Pollard,  10  Q.  B.  604. 
[WiGHTMAN,  J. — I  do  not  think  that  case  assists  you. 
Lord  Denman's  judgment  there  shows  that  the  intention 
there  was  not  to  submit  to  the  decision  of  the  justices. 
The  weight  of  the  argument  against  you  here  is  that 
Humphry  did  submit  his  case  to  their  decision.  As  I 
read  the  affidavits,  he  submitted  the  validity  of  his  objeo- 
tions  to  the  justices,  and  took  their  decision  on  them.] 
Reg.  V.  Wrottcsley,  1  B.  &.  Ad.  648. 

WiGHTMAN,  J. — ^I  think  this  case  is  governed  by  JUg, 
V.  Justices  of  Salop,  and  that  it  is  distinguishable  from 
Reg.  V.  Justices  of  Leicester.  In  the  present  case  ob- 
jections to  the  rate  were  taken  before  the  justices,  but  it 
was  left  to  them  to  decide  upon  their  validity.  The  ap- 
plicant then  said  that  he  would  appeaL  It  was  so  also 
in  Reg.  v.  Justices  of  Salop.  But  the  Court  there  say 
that  a  party  ought  not  to  be  allowed  to  lead  the  justices 
to  think  that  they  may  go  on  to  decide,  and  then  come  to 
this  Court  to  quash  their  order.  The  question  would 
have  been  very  different  if  this  had  been  an  application 
to  order  the  magistrates  to  enforce  their  order  by  issuing 
a  distress  warrant.  In  that  case  there  might  have  been 
grounds  for  my  refusing  to  make  the  order.  Consensus 
toUit  errorem.  The  validity  of  the  objections  raised  was 
submitted  to  the  decision  of  the  justioes;  therefore  this 
rule  must  be  discharged. 

Rule  discharged  wUJumt  costs. 

Attorney  for  Humphrey,  Jones. 
Attorneys  for  the  jostiees,  Cree  ^  Idut, 
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B.C.  May  6. 

7»  th^  matter  of  an  arhitration  detween  the  Blyth 
AiTD  Tynh  Railway  Company  akd  Wilson. 

A^itrctimi> — Consent  of  agent  to  appointment  of  umpire 

hf  lot. 

Where  two  arhitrators  aippoinsted  <m»  umpire  by  loty  and 
the  a^ent  tiHdeoUeUer  of  W,,  a  party  to  the  reference,  vpon 
heimf  teld  feho  had  been  appointed^  and  the  mode  of  ap^ 
p&miwtent,  raited  no  objeotion,  and  approved  of  t/^e  person 
sppemtedy  who  made  his  amard^ 

HMj  that  W,  mat  not  entitled  to  have  the  award  set 
eMde  npen  the  ground  that  the  umpire  had  been  irregularly 
sspeintetL 

Hannen  shewed  cause  against  a  rule  nisi  to  set  aside 
an  award  obtained,  npon  the  ground  that  the  two  arfol- 
trstms  had  appointed  the  umpire  who  had  made  the 
award  by  lot. 

Tlie  agreement  of  reference  had  been  entered  into 
ia  Older  to  ascertain  the  amount  of  compensation 
to  he  paid  to  Mr.  Wilson  by  the  railway  company 
for  oectain  land.  Mr.  Wilson  left  the  management  of  the 
azbitzatioii  to  hia  son,  who  throughout  acted  as  his  agent, 
with  his  solicitor.  The  arbitrators  agreed  upon  several 
pezBons  as  fit  to  be  umpires,  and  fiuaUy  selected  by  lot 
oat  of  tlie  number  the  umpire  who  made  the  award. 
Ader  the  appointment  had  been  made  the  name  of  the 
Tunplre  appointed  and  the  mode  of  his  appointment  were 
eommnnicated  to  Mr.  Wilson's  son  and  to  the  solicitor; 
sad  they  not  only  made  no  objection,  but  admitted  that 
dka  peraon  appointed  was  a  proper  person  for  the  office. 

Bmnmen  argued  that  the  ament  of  the  son,  who  had 
the  management  of  the  case  for  his  Either,  and  of  the 
?Qliafair,  zendered  the  appointment  of  the  umpire  valid, 
"niedetoaninaction  by  lotof  one  of  several  poisons  admitted 
&)  be  fit  has  been  held  unobjectionable:  Neale  v.  Ledger, 
1  $  EflBk  5L  That  case  has  been  questioned  in  Be  Cassell, 
'jKslC.  624,  bnt  is  not  overruled  in  JRe  European  and 
Ameriean  Steam  ^tipping  Company,  29  L.  J.  C.  P.  156; 
Q^ets^  ease,  decided  the  2ith  of  January,  1868;  Baohheuse 
T.  &yi0r,  20.L-  J.  Q.  B.  238. 

BeeiH,  Q.C.,  {J,  Brovtn  with  him,  eontrd). — It  is  not 
pretended  that  Mr.  Wilson  gave  his  consent.  [Wioht- 
MAir,  J. — Bnt  his  agent  did?]  Not  until  after  ttie  ap- 
pointment had  been  made.  No  doubt  the  son  and  the 
eolkator  knew  of  it  afterwards.  The  question  comes  to 
ihis:  whether  the  solicitor  and  agent  had  authority  to 
biod  tihrar  principal  by  waiving  an  improper  appoint- 


WiGHTMAN,  X — I  think  the  assent  by  those  who  con- 
ducted the  case  for  the  applicant  was  sufficient. 

Buie  discharged. 

AUanieya  for  the  radlway  company,  Hill  4"  Boyle, 

Attorneys  for  the  applicant,  Shum  ^  Grossman, 
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Ex  parte  Lawbence. 
Be  Beale's  Assignment. 


May  22. 


Bankruptcy — Trustee  refusing  to  be  examined — Discretion 

of  commissioner. 

The  C&urt  ef  Appeal  in  Banhntptcy  will  not  interfere 
sttA  the  discretion  of  a  commissioner  in  reqttiring  a 
trustee  of  a  deed  ef  assigntnent  or  an  assignee,  to  be  eX' 
emmed  tm  a  summons  taken  out  by  the  creditors,  even  if 
&«  has  been  served  with  no  notice  of  tfte  grounds  for  such 


Mr.  L.  Lawrence,  the  jireeent  applicant,  was  one  of  two 
trustees  of  a  deed  of  assignment,  executed  by  William 
Beale  for  the  benefit  of  his  creditors,  and  afterwards 
registered.  Two  of  the  creditors  applied  to  the  Court  of 
Bankruptcy  for  leave  to  issue  a  summons  for  a  meeting 
in  the  matter  of  the  said  deed,  "  for  the  purpose  of  examin- 
ing the  trustees  touching  the  statements  of  aooounts  and 
realization  and  disposal  of  the  estate  of  the  said  William 
Beale." 

At  a  meeting  hdd  in  pureuanoe  of  the  summons-  befoxe 
the  registrar  Mr.  L.  Lawrence  attended^  and  refused 
to  be  sworn.  By  an  order  of  the  commissioner,  to  whom 
the  matter  ww  referred,  after  stating  that  applioation  had 
been  made  by  the  counsel  for  the  creditors  that  the  said 
L.  Lawrenoe  might  be  sworn  and  examined  touching  hia 
dealings  with  the  trust  estate  under  the  said  deed,  and 
that  he  had  appeared  before  him,  and  when  required  to 
be  sworn  refused  to  be  so  without  stating  any  lawful  ob- 
jections thereto,  it  was  ordered  that  a  warrant  should 
issue  to  commit  the  said  L.  Lawrenoe  until  he  should  sub- 
mit to  be  sworn,  the  warrant  not  to  be  executed  for 
twenty-one  days. 

Swanston  iqipeared  for  the  appellant,  and  submitted 
that  the  summons  was  not  properly  taken  out.  The  Court 
had  no  right  to  call  on  a  trustee  of  a  deed,  who  was  in  the 
same  position  as  an  assignee,  to  be  examined  unless  there 
was  some  "  claim,  dispute,  or  difference  "  within  the  mean- 
ing of  the  136th  section  of  the  Bankruptcy  Act  of  1861. 
In  the  present  case  no  ground  of  complaint  had  been  id- 
leged  against  him,  and  the  Court  had  no  jurisdiction  to 
make  the  order. 

Baglcy,  for  the  creditors,  was  not  called  on. 

The  Lord  Chanoellob  said  that  a  trustee  under  a  deed 
of  trust  stood  in  the  same  relation  to  the  creditors  in 
which  an  assignee  stood  to  those  who  had  proved  under  a- 
bankruptcy,  and  it  was  his  duty  to  submit  to  an  examina- 
tion when  required.  No  doubt  a  better  rule  of  practice 
would  be  that  a  summons  should  be  granted  by  the  com- 
missioner for  the  examination  of  a  trustee  on  somiQ  prima 
facie  ground  being  alleged  for  the  application.  But  the 
Court  could  not  determine  the  sufficiency  of  the  grounds 
when  they  appeared  sufficient  to  the  commissioner.  There 
must  be  some  limits  to  appeals  of  this  kind,  and  in  what- 
ever state  of  circumstances  the  commissioner  thought  fit 
to  order  the  trustee  or  assigfnee  to  be  examined,  the  Court 
would  not  look  to  see  whether  the  discretionary  power 
had  been  rightly  exercised;  It  was  not  neoessary  to  rest 
the  case  on  the  136th  section.  The  197th  section  would 
suffice.  When  the  relation  of  trustee  and  cestui  que  trust 
existed,  and  cestni  qxie  trust  desired  information  as  to  the 
trust  estate,  it  was  quite  a  sufficient  "  claim,  dispute,  or 
difference"  to  justify  the  order.  With  regard  to  the 
summons,  even  if  it  were  taken  out  without  the  interven- 
tion of  the  commissioner,  and  the  commissioner  should 
think  fit  to  have  the  trustee  or  assignee  examined,  his 
decision  would  operate  retroactively,  and  he  (the  Lord 
Chancellor)  would  not  permit  the  trustee  or  assignee  to 
fence  with  the  Court,  so  as  to  be  an  obstruction  to  render-^ 
ing  accounts  when  required.  The  refusal  of  the  trustee 
to  be  examined  was  unwarranted,  and  the  appeal  must  be 
dismissed  with  costs. 

Solicitors,  C.  J.  Holmes;  Yewning,  Na^hr,  ^  Bobins. 


This  was  an  appeal  from  an  order  of  Mr.  Commissioner 
Fane. 


L.  J.  Peideaux  v.  Lonsdale.  May  6,  7. 

Voluntary^ettlement — Ihvtud  on  maritalright — Ignorance, 

A  settlement  made  by  a  woman  in  contemplation  of 
marriage,  without  the  knowledge  of  her  intended  hvsbatid, 
and  jvitkout  proper  legal  advice,  set  aside. 

This  was  an  appeal  from  a  decree  of  Vioe-Chanoellor 
Stuart,  pronounced  on  the  20th  of  March,  1868,  under 
the  circumstances  narrated  in  the  previous  report  (see 
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Ghancbst. 


Flotbb  V,  Bankes. 


Chaxoeey. 


plaintiffs  oould  not  help  bringing  Mr.  Baker  before  the 
Court;  and  Mr.  Baker  said  that  he  did  not  claim  any  right 
against  the  plaintiffs,  and  that  he  told  the  other  defen* 
dants  so  all  along.  The  defendants,  the  Messrs.  Phillips, 
having  thus  occasioned  the  suit,  must  pay  the  costs  of  it. 
The  plaintiffs  must  pay  Mr.  Baker's  costs,  and  have  them 
over  again  from  the  other  defendants. 

Solicitor  for  the  plaintiffs,  J.  P.  Da  vies. 
Solicitor  for  the  defendants,  Citff. 


ICE.  Floyeb  V,  Bankes.  (2)  May  4,  23.* 

Marriage  settlement — Jointure  rent-cluirges  —  Suocessum 
dutij— 17  ^'  18  Vict,  c.  51,;?.  17. 

The  llth  section  of  the  Sucecsswn  Duty  Art  (17  c5*  18 
Vict.  c.  51),  ajjjflies  to  contracts  nuule  in  consideration  of 
marria//e. 

So,  where  by  an  ante-nuptial  settlement  an  annuity  was 
created  in  favour  of  the  intended  irifr^  to  heeome  payable 
after  the  death  of  lier  husband  out  of  the  family  estates  as 
a  jointure  in  lieu,  of  her  right  to  dnmrrj  thirds^  and  free- 
bench,  and  the  h/ushand  died  after  the  Succession  Duty  Act 
came  into  operation^ 

Heldf  that  no  succession  duty  was  payable  by  the  joint- 
ress in  respect  of  tlie  annuity. 

This  caoae  came  again  before  the  Court  upon  the  ques- 
tion whether  Mrs.  Bankee  was  liable  to  pay  suocession 
duty  under  the  16  &  17  Vict.  c.  51,  in  respect  of  the 
jointure  rent-charges  to  which  she  became  entitled  under 
her  marriage  settlement  on  the  death  of  her  husband, 
Mr.  George  Bankes,  in  July,  1856.  The  terms  of  the 
deeds  upon  which  the  question  arose,  and  the  other  facts 
of  the  case,  are  fully  stated  in  the  previous  report,  ante 
€31. 

The  SolidtoT-General  and  Hanson  appeared  for  the 
Oommissioners  of  Inland  Revenue,  and  contended  that 
Mrs.  Bankes  was  liable  to  pay  suocession  duty  in 
respect  of  the  annuities.  (1)  In  all  cases  under  the 
Succession  Duty  Act,  where  the  4th  section  of  the  Act 
did  not  f^>ply,  the  ordinary  rule  of  law  was  applicable; 
and,  in  order  to  discover  who  was  the  predecessor,  the  estates 
created  under  the  exercise  of  a  power  of  appointment  were 
to  be  read  as  though  inserted  in  the  instrument  creating  the 
power.  Applying  that  rule  here,  all  the  interests  arising 
under  the  exercise  of  the  joint  power  of  appointment 
by  Mr.  Henry  Bankes  and  Mr.  W.  J.  Bankes  (except  the 
life  interest  of  Mr.4Henry  Bankes,  which  belonged  to  him 
previously)  took  effect  in  derogation  of  tho  previous 
estate  of  Mr.  W.  J.  Bankes.  He  was  therefore  the  prede- 
ceeaor  from  whom  all  the  subsequent  estates  were  to  be 
traced.  As  to  the  £800  annuity  payable  to  Mrs.  Bankes, 
which  was  to  arise,  at  any  rate,  on  the  death  of  Mr. 
George  Bankes,  and  which  might  therefore  become  pay- 
able in  the  lifetime  of  Mr.  Henry  Bankes  and  Mr.  W.  J. 
Baakes,  and  so  far  might  also  take  effect  in  deroga- 
tion of  the  life  interest  of  Mr.  Henry  Bankes,  it 
pMsed  to  Mrs.  Bankes  as  a  divided  succession,  one  half 
from  Mr.  Heniy  Bankee,  and  the  otiier  half  from 
Mr.  W.  J.  Bankes.  As  to  tiie  £700  annuity,  which  was 
only  to  arise  on  the  death  of  Mr.  G.  Bankes,  aft«r  the 
death  of  the  survivor  of  Mr.  H.  Bankes  and  Mr.  W.  J. 
Bankee,  there  was  a  suooession  from  Mr.  W.  J.  Bankes  alone. 
The  present  case  oould  not  be  distinguished  on  the  ground 
that  the  annuitiee  were  dreived  under  a  settlement 
ezeoated  in  consideration  of  marriage.  The  2nd  section, 
which  fixed  the  duty,  applied  to  every  past  or  future 
disposition  of  property  generally,  without  entering  into 
the  mode  in  which  such  disposition  was  effected,  whether 
for  valuable  oonaderation  or  not.  No  distinction  could  be 
made  between  a  settlement  executed  for  valuable  consi- 
deration and  one  without  such  consideration.  The  17th 
section  showed  the  cases  in  which  the  Legislature  intended 


to  make  exceptions  on  the  "  ground  of  contracts  for  valac, 
and  was  limited  to  contracts  made  by  any  parson  Unui 
fide  for  valuable  consideration  in  money  or  money's  worth, 
for  the  payment  of  money  or  money's  worth  after  the 
death  of  any  other  person."  This  section  did  not  apply 
to  cases  of  settlements  in  consideration  of  marriage:  Lord 
Braybrooke  v.  Attorney- General,  0  W.  R.  601;  Attorney- 
General  v.  Floyer,  9  H.  L.  Cas.  477,  10  W.  R.  7G2;  Jtn- 
kinsan*s  case,  24  Beav.  64,  5  W.  R.  301;  Telverton's  case, 

7  H.  &  N.  308.  In  Ilamsay's  settlement,  30  Beav.  75,9  W.R. 
910,  which  was  nearer  ^  17th  section  than  this  case» 
because  a  gross  sum  of  money  was  paid  at  the  time, 
the  case  was  held  not  to  be  within  the  section.  The  17th 
section  only  applied  where  the  relation  of  debtor  and 
creditor  was  created,  and  not  to  cases  where  the  settle- 
ment executed  everything,  and  nothing  was  left  on 
bond  or  contract.  Here  that  relation  was  not  created. 
There  was  no  bond,  no  contract.  (2)  The  cases  under 
the  Legacy  Duty  A-cts  were  analogous,  and  there  it  had 
been  decided  that  a  rent-charge,  by  way  of  jointure  ap- 
pointed under  a  power  created  by  will,  was  to  be  re- 
garded as  created  by  the  will  itself,  and  was  liable  to 
duty:  RicMrd  v.  T1^  uittorncy General,  6  M.  &  W.  348; 
Attorney^  General  v.  Lord  Hemiiker,  7  Exch.  331,  in  error, 

8  Bxch.  259;  Sfreetiny  v.  Sweeting,  1  Dr.  331. 

Hobhmse,  Q,C.,  and  Freeling,  appeared  for  Mrs.  Bankes, 
and  claimed  exemption  from  payment  of  the  snocession 
duty  in  respect  of  both  the  annuities.    (1)  The  Act 
applied  to  every  case  where  a  benefit  came  to  a  person  on 
the  death  of  anotiier  by  reason  of  devoluticn  of  law  or " 
acts  of  bounty.    The  7th  and  17th  sections  exempted  idl 
interests  which  arose  under  contracts  band  fide  made  for 
valuable   consideration  from  the  operation  of'  tbie  Act. 
Here  the  annuities  were  bargained  for  by  Mrs.  ^mk^s  on 
her  marriage,  in  consideration  of  the  marriage,  itself  a  valu- 
able consideration,  and  also  in  consideration  of  the  relin^ 
quishment  by  her  of  her  claim  to  dower  and  freebeneh  outv 
of  her  husband's  estate.     There  was  not,  thereftire,  that 
element  of  bounty  in  the  present  case  whidi  was  required 
to  draw  the  operation  of    the  Act:    L&rd  SaUonn  v. 
Lord  Advocate,  8  W.  R.  565;  AUomey- General  v.  Dalfier, 
4  H.  &  N.  19.  In  Old  field  v.  Preston,  10  W  R.  257,  where 
it  was  decided  that  the  interests  accruing  by  survivor- 
ship to  members  of  a  tontine  were  not  liable  to  suceession 
duty.   Lord   Justice  Turner,  in  reference   to  iittt  17th 
section,  observed — "  We  have  here,  therefore,  a  distinct 
enactment,  that  a  contract,  bond  fide,  for  valuable  oonsi- 
deration  in  money  or  money's  worth  after  t^e  death  of 
another  person,  shall  not  creote  the  relation  of  "xjre- 
decessor**    and  "successor"   between    the    contaraoting 
parties;  and  it  being  (de«r  that  the  duty  cannot  attach 
unless  that  relation  be  crested,  it  fbllonnrB,  as  it  seems  to 
me,  thflt  no  duty  can  attach  in  respect  of  what  arises, 
simply  and  merely  from  the  oontcact.    ...    It  was 
contended  on  the  part  of  the  Crown  that  this  section 
applied  only  to  cases  in  which  the  relation  of  debtor  and 
creditor  subsisted;  bnt  the  words  of  the  section  are  general 
as  to  contracts,  and  would  certainly  embrace  other  oon- 
tracts  than  those  between  debtor  and  creditor."    (2)  The 
cases  •  on  the  Legacy  Duty  Acts  did  not  apply.      Thia 
question  must  be  determined  on  the  words  of  the  Suooes- 
sion Duty  Statute  itself.  * 


Selmyn,  Q,C.,  and  G,  LaveU,  appeared  for  the  pveaent 
beneficial  owners  of  the  estate,  subject  to  the  annuities,, 
and  supported  the  contention  of  Mrs.  Bankee. 

BaggaUay,  Q,C.,  and  C.  Hall,  for  the  trustees. 

The  ScHeitor^  General,  in  reply. — ^The  oontention  that 
the  Act  only  taxed  property  coming  to  a  person  on  iJbe 
death  of  another  by  devolution  of  law  or  aot  of  bounty 
could  not  be  sustained.  Lord  Justice  Turner  took  this  view 
when  he  said,  in  OldfiM  v.  Preston,  10  W.  R.  260,  that 
in  case  the  17th  section  had  not  applied,  he  was  not  satis- 
fied that  the  suocession  duty  would  not  have  been  payable 
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Held,  that  A.  had  a  greater  interest  in  the  land  than  a 
^,f  ttMnt  from  year  to  year,  and  that  he  was  entitled 
tt  k  $erved  tu  an  **  a^oining  owner  "  nrith  the  proper 
i^kfreqmredbythe  Act  of  the  itorks  proposed  to  be  exe- 
(\teihy  a" htUding  owner.** 

This  caose  was  brought  to  a  hearing  in  order  that  an 
hiGDctum,  which  had  been  obtained  by  the  plaintiff  ex 
i^rfMeetndning  the  defendants  from  palling  down  a 
c&'tuii  wall  until  a  proper  screen  for  the  protection  of 
^  pLuntifEs*  property  was  erected,  might  be  made  per- 
petul,  and  that  the  defendants  might  be  ordered  to  pay 
fitsB  of  suit  The  plaintiffs  were  the  occupiers  of  a 
kitchen  and  shop  in  a  house  in  the  city,  and  the  defen- 
dmts  were  Messrs.  Phillips,  the  owners  of  the  adjoining 
premises,  and  Mr.  Baker,  the  lessee  for  a  term  of  twenty- 
m  jean  of  the  house  a  portion  of  which  the  plaintififs 
oecapiei  The  plaintiffs  were  in  possession  under  a 
dociQDent  in  the  handwriting  of  Mr.  Baker,  whereby  in 
oasdention  of  £50  he  leased  the  kitchen  and  shop  to 
ik  plaintifb  for  a  period  of  upwards  of  three  years. 
This  document  was  not  under  seal,  so  that  (8  &  9  Viet. 
1 106,  B.  3),  it  was  void  at  law  as  a  lease.  It  appeared 
:bt  in  the  summer  of  last  year  Messrs.  Phillips  proposed 
»  aerdse  certain  rights  as  "  building  owners  "  under 
'^  Me^politan  Buildings  Act  (18  Sc  19  Yict.  c.  122) 
cd  baring  ascertained  that  Mr.  Baker  was  the  lessee  of 
tbe  idjoining  premises  they  gave  him  the  notice  required 
^'Jie  doth  section  of  the  Act  of  the  nature  of  their  pro- 
M  vorks,  and  of  the  time  at  which  they  proposed  to 
«9imeDoe  operations.  An  award  was  afterwards  made 
sder  the  same  section  as  between  Messrs.  Phillips 
Bid  Xr.  Baker,  determining  the  mode  in  which  the  works 
>^<Hi]d  be  earned  out.  In  the  course  of  these  proceedings 
Xr.  fisker  informed  Messrs.  Phillips  of  the  nature  of  the 
1^^'  interest  in  the  premises,  but  the  latter  were 
Ev  serred  with  notice  as  required  by  the  Act.  On  the 
^l^of  August,  the  Messrs.  Phillips  entered  the  premises 
i  ibe  plaintiffs  with  a  view  of  carrying  out  their  works. 
Tjiier  these  circumstances  the  plaintiffs,  on  the  23rd  of 
t:  am  month,  filed  this  bill  against  the  Messrs.  Phillips 
CfdXr.  Baker,  and  obtained  an  ex  parte  injunction  against 
^  restraining  them  from  pulling  down  a  certain  wall 
^  a  pn^)er  screen  had  been  erected  for  the  protection 
*f'Jiepliintaffe'  property. 

Ihe  defendants  did  n«t  move  to  discharge  the  order  for 
tte  injunctioiL  The  plaintiffs  subsequently  applied  to 
t^  liefesdants  to  submit  to  the  injunction  being  made 
f^T«tnal,  with  costs  of  suit,  which  they  refused,  and  the 
*>fi%  xu  accordingly  brought  to  a  hearing  upon  motion 
^decree. 

^  Swnston  appeared  for  the  plaintiffs. — ^The  defen- 
*^the  Messrs.  Phillips,  were  clearly  in  the  wrong  in 
^^sm^  upon  the  plaintiffs'  premises  without  having 
^^"^  with  the  provisions  of  the  Act,  and  the  plain- 
^  were  therefore  entitled  to  the  ex  parte  injunction. 
V  defendants  had  zeslBted  the  injunction  being  made 
T^P^toal,  and  had  forced  the  plaintiffs  to  bring  the  cause 
^i  luffing,  and  the  latter  were  entitled  to  a  perpetual 
^i^iQction,  and  the  costs  of  the  suit:  Burgess  v.  Hills, 

'^'yi.  QC,  and  Benshnit,  for  the  defendants,  Messrs. 
'^aHipa.—i.  The  plaintiffs'  agreement  was  void  at  law  as 

*  ««•  (8  &  9  Vict.  c.  IGO,  8.  3),  and  only  created  a 
^*^  from  year  to  year:  Tress  v.  Savage,  4  El.  &  BL 
^:  Grafton  v.  PeHU,  16  C.  B.  420.  The  plaintiffs  were 
^  tiwrefore  **  adjoining  owners  "  within  the  meaning  of 

*  Hetn^litan  Act,  the  interpretation  clause  of  which 
l^^iiaVicta  122,  s.  3),  defined  an  "owner"  to  be 

*^  penon  in  possession  of  the  whole  or  part  of  the 
^^  and  profits  of  any  land  or  tenement,  or  in  the  occu- 
^^  of  such  land  or  tenement  other  titan  as  a 
^*f  frvH  year  to  year,  or  for  any  less  term,  or  as 
>tflunt  at  wilL"  The  circumstance  that  a  court  of 
<15it)r  migiit  enforce  the  plaintiffs'  agreement  as  an 


agreement  for  a  lease  did  not  alter  the  legal  rights 
of  the  parties  under  the  Act  of  Parliament.  No 
person  was  an  adjoining  owner  within  the  Act  who 
had  not  at  law  an  interest  in  the  land  greater  than  a  ten- 
ant from  year  to  year.  The  defendants  were  therefore  not 
bound  to  give  the  plaintiffs  notice  under  the  Act,  and 
were  justified,  after  having  settled  matters  with  Mr. 
Baker,  the  lessee  for  a  term  of  twenty-one  years  of 
the  adjoining  premises,  in  entering  to  make  their  works. 
The  plaintiffs  had  no  right  to  complain  of  their  conduct 
in  this  respect.  2.  The  defendants  had  not  moved  to 
dissolve  the  injunction  because  it  did  not  affect  them. 
They  never  had  any  intention  of  pulling  down  the  wall 
until  a  proper  screen  was  erected.  3.  The  defendant 
Mr.  Baker  at  any  rate  was  an  unnecessary  party  to  the 
suit,  and  his  costs  ought  to  be  paid  by  the  plaintiffs. 

Hohhouse,  Q.  C,  and  Frccling,  for  Mr.  Baker,  contended 
that  he  was  entitled  to  his  costs.  There  was  no  charge 
that  he  had  acted  improperly  in  the  matter. 

The  Masteb  of  the  Bolls  said  that  the  plaintiffs 
were  entitled  to  a  decree  with  costs.  The  real  question 
was  whether  they  were  entitled  as  "  adjoining  owners  " 
within  the  meaning  of  the  18  &  19  Vict.  c.  122,  to  receive 
notice  of  the  works  proposed  to  be  executed  by  the  defen- 
dants, the  Messrs.  Phillips,  under  the  Act.  It  was  clear 
that  the  document  under  which  the  plaintiffs  claimed 
could  be  specifically  enforced  in  equity  as  an  agreement 
to  grant  a  lease,  although,  under  the  statute  8  &  9  Yict. 
c.  106,  s.  3,  it  was  void  at  law  as  a  lease,  because  it  was 
not  under  seal.*  If  this  was  so  the  plaintiffs  were  more 
than  tenants  from  year  to  year,  and  unless  the  Act  was 
to  be  construed  as  applying  only  to  x>er8ons  who  had  bare 
legal  interests  the  plaintiffs  were  entitled,  as  **  adjoining 
owners,"  to  receive  from  the  building  owners  the  notice 
required  by  section  85.  No  case  had  been  cited  in  sup- 
port of  this  restricted  construction  of  the  Act  of  Parlia- 
ment, and  in  his  Honour's  opinion  the  whole  scope  of  the 
Act  was  against  it.  The  result  would  be  that  if  the  legal 
estate  in  a  house  was  vested  in  trustees  of  a  marriage 
settlement,  and  the  husband  or  wife  (as  tenants  for  life) 
were  left  in  possession  while  the  trustees  were  absent,  the 
husband  or  wife  was  not  to  have  notice  of  works  proposed 
to  be  executed  by  the  building  owners,  but  the  service 
was  to  be  effected  upon  the  trustees,  who  might  be  in 
some  remote  place.  It  was  admitted  that  Mr.  Baker  told 
the  Messrs.  Phillips  of  the  plaintiff's  interest,  but  they, 
instead  of  dealing  independently  with  the  plaintiffs,  chose 
to  deal  with  Mr.  Baker  alone,  and  an  award  was  made 
which,  as  between  them  and  Mr.  Baker^  was  binding,  but 
which  had'  no  operation  against  the  plaintiffs,  who  were 
"  adjoining  owners."  The  Act  of  Parliament  said  (section 
8G)  that  building  owners  should  not  enter  on  any  pre- 
mises to  execute  their  work  until  they  had  become  entitled 
to  execute  the  same  in  pursuance  of  the  Act — ix,,  until 
they  had  complied  with  the  provisions  of  the  Act.  When, 
therefore,  they  entered  upon  the  plaintiffs'  premises 
the  latter  had  a  right  to  say  that  the  provisions  of  the 
Act  had  not  been  complied  with.  It  was,  indeed,  exactly 
the  case  for  an  injunction.  Then,  the  injunction  being 
obtained,  the  defendants  submitted  to  it  and  took  no  fur- 
ther step.  The  plaintiffs  were  then  obliged  to  bring  the 
cause  ^n  so  as  to  get  the  costs,  and  the  defendants  having 
forced  on  the  hearing,  in  his  Honour's  opinion  the  plain- 
tiffs were  entitled  to  the  decree,  with  costs.  With  regard 
to  Mr.  Baker's  costs,  he  must  have  them  from  somebody; 
but  his  Honour  considered  that  they  ought  to  be  paid  by 
the  defendants,  the  Messrs.  Phillips,  and  not  by  the  plain- 
tiffs. The  case  of  these  defendants  was  that  the  plaintiffs 
had  no  interest  in  the  matter,  the  sole  question  being  be- 
tween them  and  Mr.  Baker,  and  that  the  award  was 
made  on  that  footing.    This  being  their  contention  the 


♦  Lord  Chelmsford  so  decided  in  Parhery,  Tasfrrll,  2  Do 
G.  <Sc  J,  559. 
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property  belonging  to  the  former  at  the  date  of  tlte  charter 
thereupon  became  vetted  in  the  latter. 

Heldf  alsOf  tJtat  any  alienation  of  the  corporate  property 
after  notice  had  been  given  of  the  intention  to  grant  tlie 
charter  rvas  liable  to  be  impeached  under  section  97  of  tJie 
former  Act. 

Quaere,  whether  section  97  operates  retrospectively  in 
such  a  case  so  as  to  fetter  the  property  from  tJie  oth  of 
Junc^  1835. 

Tlie  Attorney- General  may  maintain  a  suit  to  restrain 
the  alienation  of  the  corporate  property  pending  tlie  grant- 
ing of  the  cJuirter,  or  to  recover  the  property  after  the 
charter  is  granted. 

Tlie  Court  will  assume  the  validity  of  a  cluirter  utUil  a 
proceeding  is  taken  to  set  it  aside. 

This  was  an  information  originally  filed  in  March,  1861, 
at  the  relation  of  Edward  Jones,  against  the  then  corpo- 
ration of  Avon,  otherwise  Aberavon,  in  the  comity  of 
Glamorgan,  and  Griffith  Williams,  their  common  attorney, 
and  John  Jones,  to  restrain  the  corporation  from  grant- 
ing to  the  last  named  defendant  a  lease  of  certain  stallage 
rents  and  tolls  vested  in  the  corporation.  The  said 
town,  at  the  time  of  the  filing  of  the  original  informa- 
tion, had  not  been  brought  under  the  operation  of  the 
Municipal  Corporations  Act,  but  in  1859  the  inhabitant 
householders  had  petitioned  the  Queen  in  council  to  gprant 
them  a  charter  under  that  Act,  which  was  granted  on  the 
2nd  of  July,  1861;  and  the  information  was  afterwards 
amended  by  adding  the  new  corporation  as  defendants, 
and  seeking  a  declaration  that  the  property  belonging  to 
the  old  corporation  at  the  time  of  the  granting  of  the 
charter  was  vested  in  the  new  corporation  for  the  pur- 
poses of  the  Municipal  Act,  subject  to  any  incumbrances 
lawfully  affecting  it,  and  for  delivery  of  possession  and 
pajrment  accordingly,  and  an  inquiry  what  such  property 
consisted  of. 

The  first  defendants  had  been,  from  time  immemorial, 
a  corporation  by  the  name  of  *'  The  portreeve,  aldermen, 
and  burgesses  of  Avon,"  and  were,  until  the  sales  herein- 
after mentioned,  entitled  to  large  freehold  estates  in  the 
parish  of  Avon  and  elsewhere,  including  a  town  hall. 
The  right  of  the  corporation  to  parts  of  the  property 
orig^ated  in  three  ancient  charters.     The  information 
alleged  that  all  the  property  was  held  by  them  uiwn 
certain  trusts  for  the  benefit  of  the  town  and  borough,  and 
the  burgesses  and  inhabitants  thereof;  and  that  from  time 
immemorial  every  burgess  on  his  admission  had  taken  an 
oath  to  preserve  the  property  for  their  benefit,  and  not  to 
consent  to  any  alienation  prejudicial  to  them;  and  that 
the  burgesses  or  inhabitants  had  a  right  of  pasturage  for 
their  cattle  on  the  marsh  and  mountain  lands  of  the  cor- 
poration, and  certain  other  similar  rights.    By  the  Aber- 
avon Market  Act,  1848,  the  necessary  powers  were  given 
to  the  corporation  to  erect  a  market  place,  and  a  place  for 
holding  fairs  on  a  site  which  was  conveyed  to  them  by  an 
indenture  of  the  3rd  of  August,  1848,  and  to  provide 
slaughter-houses;   and  they  were  authorised  to  receive 
certain  stallage  rents  and  tolls  for  the  use  of  the  stands, 
&c.,  in  any  market  or  fair,  and  the  other  matters  therein 
mentioned;  and  it  was  enacted  that  the  moneys  so  re- 
ceived should  be  applied  in  maintaining  the  market,  &c., 
and  that  the  residue  should  be  applied  by  the  corporation 
as  they  should  think  fit.    The  Act  also  empowered  them 
to  borrow  money  to  the  extent  of  £3,000  on  mortgage  of 
the  stallage  rents  or  any  of  their  other  property,  but  no 
power  of  sale  or  leasing  was  given.    The  Act  incorjwrated 
the  markets  and  fairs,  commissioners,  and  lands  clauses 
ads. 

In  the  year  1853  an  unsuccessful  attempt  had  been 
made  by  the  inhabitants  to  obtain  a  charter  In  1 859  a  pe- 
tition was  again  presented  for  the  purpose  as  above  men- 
tioned; and  on  the  16th  of  January,  1861,  formal  notice  was 
given  of  the  intention  of  the  Crown  to  grant  the  charter. 
In  1860,  while  this  application  was  pending,  the  whole  of 


the  estates  belonging  to  the  corporation,  except  the  town 
hall  and  the  market  and  premises  connected  therewith, 
were  sold  by  the  corporation  or  their  mortgagees,  and  in 
February,  1861,  the  town  hall  was  likewise  sold  by  auction. 
The  information  alleged  that  these  sales  were  effected  by 
or  at  the  instance  of  the  corporation  in  order  to  prevent 
the  property  from  vesting  in  the  new  corporation,  which 
they  were  apprehensive  would  be  the  case  if  the  charter 
were  granted;  and  that  they  were  desirous  of  selling  the 
market  and  other  property,  but  were  advised  that  there 
were  legal  difficulties  in  the  way  of  their  so  doing,  in  con- 
sequence of  which  they  conceived  a  scheme  for  substan- 
tially obtaining  the  same  result,  by  granting  a  lease  thereof 
for  fifty  years  to  the  defendant  Jones  in  consideration  of 
the  immediate  payment  of  £600  and  the  reservation  of  a 
nominal  rent. 

By  the  above-mentioned  charter  of  the  2nd  of  July, 
1861,  after  reciting  the  1  Vict.  c.  78,  and  the  proceedings 
on  the  petition,  her  Majesty,  as  well  hy  virtue  of  her 
royal  prerogative  as  of  the  powers  given  her  by  the  Act, 
and  all  other  powers,  granted  that  the  inhabitants  of  the 
said  borough,  within  certain  limits,  should  be  a  body  cor- 
porate called  the  **  mayor,  aldermen,  and  burgesses  of  the 
borough  of  Aberavon,*'  and  that  they  should  have  and  do 
aU  acts,  powers,  and  privileges  which  were  then  held  and 
done  by  the  boroughs  named  in  the  schedules  to  the  Mu- 
nicipal Corporations  Act  in  the  like  maimer  and  subject 
to  the  same  provisions  as  fuUy  and  as  amply  to  all  intents 
and  purposes  whatsoever  ajs  if  the  borough  had  been  one 
of  those  named  in  the  2nd  section  of  sohedole  B  to  that 
Act;  and  it  extended  to  the  said  inhabitants  all  the 
powers  and  provisions  of  the  Act  and  of  all  amending  and 
other  Acts  relating  thereto.  It  also  gave  power  to  the 
corporation  to  acquire  lands  to  a  certain  value  within  the 
borough  over  and  above  any  real  estate  they  might  be 
entitled  to,  and  also  to  purchase  lands  out  of  the  borough 
to  a  certain  value.  Provision  was  also  made  as  to  the 
number  and  qualifications  of  the  officers  of  the  corporation. 

The  bill  charged  that  the  officers  of  the  old  corporation 
had  in  their  hands  large  sums  derived  from  the  aforesaid 
sales  and  mortgages,  and  the  rents  and  tolls.  An  injunc- 
tion had  been  obtained  against  the  granting  of  the  lease, 
and  a  motion  to  dissolve  it  had  been  ordered  to  stand 
over  till  the  hearing.  The  dealings  of  the  old  corpora- 
tion with  their  property  had  occasioned  the  filing  of  a 
bill  in  1860,  but  which  was  successfully  demurred  to. 
(Evan  V.  Portreeve^  ^c,  of  Avon,  29  Beav.  144;  9 
W.  R.  84.) 

The  49th  section  of  7  WilL  4  &  1  Vict.  c.  78  (amend- 
ing the  Municipal  Corporations  Act,  5  &  6  Will.  4,  c  76) 
enacts  that  '*  if  the  inhabitant  householders  of  any  town 
or  borough  in  England  or  Wales  shall  petition  his  Ma- 
jesty to  grant  to  them  a  charter  of  incorporation,  it  shall  be 
lawful  for  his  Majesty  by  any  such  charter  to  extend  to 
the  inhabitants  of  such  town  or  borough  within  the  dis- 
trict to  be  set  forth  in  such  charter  all  the  powers  and 
provisions  of  the  said  Act  (the  6  &  6  Will.  4,  c.  76> 
whether  such  town  or  borough  be  or  be  not  a  corporate 
town  or  borough,  or  be  or  be  not  named  in  either  of  the 
schedules  to  the  said  Act"  The  borough  of  Avon  was 
not  named  in  either  of  these  schedules. 

The  6  &  6  Will.  4,  o.  76,  repeals  (s.  1)  all  charters,  &c. 
relating  to  the  boroughs  in  the  schedules  A  and  B  whidi 
were  inconsistent  with  the  provisions  of  the  Act,  and 
enacts  (s.  92)  that  the  rents  of  all  hereditaments,  and  the 
interest,  &c.,  of  all  moneys,  dues,  &c.,  belonging  or  paya- 
ble to  any  body  corporate  named  in  conjunction  with  an^ 
borough  in  the  said  schedules,  shall  be  paid  to  the  trea 
surer  of  such  borough  to  be  carried  to  the  account  of  th< 
borough  fund;  and  that  such  fund  should  be  applied 
subject  to  the  payment  of  debts  due  from  the  corporatioi 
before  the  passing  of  the  Act,  for  the  purposes  thereii 
mentioned;  (s.  97)  that  it  should  be  lav^  for  the  couu' 
cil  first  to  be  elected  in  any  borough  under  the  provisioni 
of  the  Act  to  call  in  question,  in  manner  therein  men 
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imder  the  oiiier  oluues  of  the  Aot  All  tiiat  tfast  oaae 
tfaridid  WB8  that  the  Court  would  look  «t  the  subatanoe, 
aad  not  only  at  the  form  of  the  oontiaet,  aead  if  it 
saw,  as  it  did  see,  that  eadi  member  of  the  tontme  aaso- 
ciatioa  had,  hj  the  payment  of  his  sobecription,  oon- 
*i>citod  with  the  other  subeoribers  for  the  purohaae  of  the 
reremummij  interest  acarning  on  tiheir  death,  in  addition 
to  his  awn  diaze,  the  17th  section  applied,  and  the  in- 
tcwiato  wvi^  exempt  from  duty.  The  gpeneral effect  of  the 
iad  wnetann  could  not  be  limited  in  the  manner  contended 
for  «  tfaa  oiber  side.  The  7tii  section  dearly  showed 
that  in  aoone  eases  interests  acquired  for  raluable  con- 
aderatifln  under  a  disposition  of  property  not  beinga  bond 
fde  sale  ^reie  liable  to  doty.  In  conclnsion,  it  was  im- 
passiUe  to  contend  that  any  life  interest  which  Mrs. 
Bankes  mi^ht  have  taken  in  the  land  itself,  under  this 
juEziage  oontiaot,  would  have  been  exempt  from  duty 
imdcr  'ttiia  section  however  she  might  have  contacted  for 
it;  and  yat  this  result  must  f <^ow  if  the  o<mtention  on  the 
0^er  ode  pierailed  that  a  rent-charge  created  out  of  the 
kad  was  an  interest  within  the  words  "  contract  made 
iss  valnahie  consideration  in  money  or  money's  worth,  for 
the  payment  of  mcmey  or  money's  worth  after  the  death 
cf  any  oAer  person." 

23. — ^The  Masteb  of  the  Bolls  said  Ihat  the 
this  case  aarose  upon  the  constmotion  of  the 
J>aty  Act,  and  was  whether  the  17th  section 
idisted  to  the  jointure  rent-duuges  payable  to  Mrs.  Bankes 
Oder  her  maniage  settlament.  [His  Honour  raferred  to 
tibe  €aetB  of  ihe  case,  and  continued — ]  Hie  2nd  section  of 
t^  Act  dedazed  the  roeaning  of  tibe  words  '*  predecessor  " 
■ad  " eaeoaasor,"  and  was  as  follows: — ''Every  past  or 
fBtmediflpoationof  property  by  reason  whereof  any  person 
te  or  shall  beoome  beneficially  entitled  to  any  property  or 
&e  laeome  thereof  upon  thedeath  of  any  person  dying  after 
ttetiaaa  appointed  for  the  commencement  of  this  Aet, 
eahar  issBiediately  or  after  any  interval,  either  certainly 
«r  eantingently,  and  either  originally  or  1^  way  of  substi- 
tB&re  Hmitation,  and  every  devolution  by  law  of  any 
hiwfiftmal  interest  in  property  or  the  income  thereof,  upon 
the  death  of  any  person  dying  after  the  time  ai^Knnted 
is  the  commenoement  of  this  Act,  to  any  other  person 
i&  pQSBession  or  expectancy,  shall  be  deemed  to  have  con- 
fersed  or  to  confer  on  the  person  entitled  by  reason  of  any 
R£h  disposition  or  devolution  a  '  succession/  and  the  term 
*i:)ooeaBor'  shall  denote  the  person ,so  entitled;  and  the 

'predecessor'   shall   denote   the    settler,  disposer, 

r,  obligor,  ancestor,  or  other  person  from  whom  the 

of  the  successor  is  or  shall  be  derived."    The  12th 

applied  to  cases  where  the  predecessor  was  also  the 

but   it  did  not  apply  to   the  present   case. 

question  was  whether  the  17th  section  applied. 
That  section  was  as  follows: — **  No  policy  of  insurance  on 
the  life  of  any  person  shall  create  the  relation  of  prede- 
fSMor  and  successor  between  the  insurers  and  the  assured, 
*x  batween  the  insurers  and  any  assignee  of  the  assured, 
asad  no  bond  or  contract  made  by  any  person  hand  fide  for 
▼aiaable  oonsideration  in  money  or  money's  worth  for  the 
psynant  of  money  or  m<mey 's  worth  after  the  death  of  any 
<Aher  person  shall  create  the  relation  of  predecessor 
sad  sQooeasor  between  the  perscm  making  such  bond 
or  eoatcact  and  the  person  to  or  with  whom  the 
•hall  be   made;    but   any  disposition  or  devolu- 

of  ^be  moneys  payable  under  such  i>olicy,  bond, 
<ff  oontraet,  if  otherwise  such  as  in  itself  to  create 
a  saoceasion  within  the  provisions  of  this  Act,  shall 
w  deemed  to  confer  a  succession."  The  general  effect 
of  thu  section  was  that  no  contract  for  value  under  which 
z^^sjoej  was  paid  after  the  death  of  any  x>erBon  should 
the  relation  of  predecessor  and  successor.    It  was 

that  this  was  a  oontract  for  value  under  which  two 
sonoities  became  payable  to  Mrs.  Bankes.  Prima  facie, 
therefne,  the  case  came  within  the  clause.  These  were 
not  anmiiiies  eristing  prior  to  the  death  of  her  husband, 


but  they  sprang  up  on  his  decease  out  of  the  family  pro- 
perty pursuant  to  a  prior  contract  made  in  consideration 
of  marriage.  But  although  it  was  impossible  to  say  that 
this  case  did  not  come  within  the  strict  words  of  the 
clause,  it  was  argued  that  such  a  construction  was  not 
within  the  spirit  of  the  clause  or  the  Act.  On  the  other 
hand  it  was  clear  that  the  statute  must  be  treated 
strictly  towards  the  Grown,  but  liberally  towards  the  sub- 
ject, and  Williams  v.  Sangar,  10  East.  69;  Denn  v. 
Diamond,  4  B.  &  C.  243 ;  Brandling  v.  Barrington,  G  B.  &  G. 
467,  were  authorities  in  support  of  this  construction.  It  was 
said  on  behalf  of  the  Grown  that  this  was  not  a  species 
of  contract  within  the  meaning  of  the  clause;  that  it  was 
not  a  contract  in  consideration  of*' money  or  money's 
worth  "  for  the  payment  of  "  money  or  money's  worth." 
But  it  would  have  been  no  more  a  oontract  for  value  if 
the  lady  or  her  father  on  her  behalf  had  paid  £10,000  to 
secure  in  return  the  payment  of  the  annuities  after  the 
death  of  her  husband.  Suppose  that  she  had  paid 
£10,000  to  Mr.  Henry  Bankes  and  Mr.  W.  J.  Bankes  for 
the  grant  of  the  annuities.  Gould  it  have  been  con- 
tended that  i^his  section  did  not  apply  to  such  a  case? 
Such  a  contention  would  be  impossible.  Taking  one  step 
further  in  advance,  let  the  consideration  of  marriage  be 
added.  Gould  that  defeat  the  operation  of  the  section  or 
affect  the  matter?  Glearly  not.  Lastly,  suppose  that 
marriage  was  the  only  consideration.  Gould  it  be  said 
that  the  statute  was  intended  to  work  suoh  a  change  in 
the  law  of  the  country  as  to  declare  that  in  certain  cases 
marriage  was  a  less  valuable  consideration  than  money, 
or  that  it  required  the  super-addition  of  money  to  give  it 
its  full  force;  and  further,  that  this  result  had  beoi 
effected,  not  by  the  express  words  of  the  Legislature,  but 
by  infmence  from  them.  It  was  impossible  to  enume- 
rate the  evils  which  would  flow  from  the  construction 
that  ** money  and  money's  worth"  in  this  section  did 
not  include  the  consideration  of  marriage.  But  further, 
i|;  was  well  observed  on  the  part  of  the  jointress  that 
under  this  contract  Mrs.  Bankes  gave  up  her  right  to 
dower,  thirds,  and  freebench  as  a  consideration  for  the 
grant  of  the  annuities.  It  could  not  be  argued  that 
sudi  a  right  was  not  like  "  money  and  money's  worth." 
The  cases  which  were  cited  in  support  of  the  claim 
to  duty  did  not  support  that  argfument.  The  pre- 
sent case  was  untouched  by  authority.  His  Honour, 
however,  was  of  opinicm  that  the  words  of  the  clause 
bx  question  exactly  governed  the  case,  and  that  there 
was  nothing  in  the  rest  of  the  statute  to  affect  it, 
but  that  if  there  was,  his  Honour  concurred  witii  Lord 
Tenterden's  observation,  in  Brandling  v.  Barrvngton,  6 
B.  k  G.  479,  that  *'  there  is  always  danger  in  giving  eff^ 
to  what  is  called  the  equity  of  a  statute,  and  that  it  is 
much  safer  and  better  to  rely  on  and  abide  by  the  plain 
words,  although  the  Legislature  might  possibly  have 
provided  for  other  cases,  had  their  attention  been  directed 
to  them."  The  result  was  that  no  succession  duty  was 
payable  in  respect  of  the  two  annuities.  The  costs  of  all 
parties  except  the  Grown  might  come  out  of  the  estate. 

Solicitors  for  the  parties,  The  Solicitor  for  the  Inland 
Bevenue;  M.  <5'  T,  Davidson;  Q-regory  ^'  Boweliffes;  and 
Lorell^'  Co, 


1[.B. 


May  5. 

The  Attorney-General  v.  The  Portreeve, 
Aldermen,  and  Burgesses  op  Avon. 

Municipal   Corporations  Acts — Old  and   new    corporate 
body — Bight  to  property — Parties. 

Upon  the  grant,  under  the  7  Will.  4  ^'  1  Vict.  c.  78, 
s.  49,  of  a  clmrter  of  incorporation  to  a  bormigh  previmtsly 
possessing  a  body  corporate,  extending  to  it  all  the  pro^ 
visions  of  the  o  i^'  G  WiU.  4,  c.  76 — 

Held^  that  the  old  and  new  eorporatioTis,  aUhoitgh  regu- 
lated differently,    were   tlie  same   body ;   and  that  the 
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OHAJfGBBY. 


then  was  what  were  the  obligatkms  now  imposed  cm  this 
corporation.  The  statute,  and  the  charter  following  it, 
said  that  all  the  powers  and  provisions  of  the  Municipal 
Corporation  Act  were  extended  to  this  borough.  Not- 
withstanding this  it  was  argued,  first,  that  the  1st  section 
did  not  apply.  But  how  could  the  Court  stop  short  and 
say  that  any  one  section  did  not  apply?  In  UiD  parte 
FUhffiongers*  Company ,  1  My.  &  Cr.  676,  in  which  the  effect 
of  a  sinidlar  clause,  containing  a  general  reference  to  the 
clauses  of  another  Act,  had  to  be  considered,  Lord  Cotten- 
ham  held  that  every  clause  applied,  unless  it  were  inoon- 
sistent;  and  his  Honour  was  also  of  opinion  tluit  every 
clause  must  apply,  which  could  by  possibility  apply.  It 
was  said  that  this  borough  was  not  named  in  the  schedules 
to  the  Act,  and  that  therefore  the  1st  clause  could  not 
apply.  But  the  enaetment  was  that  all  the  provisions 
were  to  extend  to  the  inhabitants  of  t^e  borough, 
whether  it  were  or  were  not  a  borough  coi^rate,  or 
were  or  were  not  named  in  the  schedules;  and  this 
clause  could  not  extend  to  a  borough  which  was  not 
named,  except  in  the  way  stated — ^namely,  as  if  it  were 
named.  His  Honour  must  therefore  read  the  Act  as  if 
Aberavon  were  nuned  in  the  schedule.  The  same 
observations  applied  to  every  one  of  the  clauses,  and  he 
saw  nothing  in  the  clauses  in  question  which  did  not 
apply,  except  section  97,  which  gave  rise  to  some  diffl- 
oulty,  and  as  to  which  he  would  hear  a  reply.  As  it 
stood  it  meant  that  the  council  might  call  in  question  all 
pnxchaees,  &c.,  made  since  the  5th  of  June,  1835.  It 
might  be  a  question  whether  it  was  intended  by  the  Act 
to  enable  the  corporation  to  impeach  sales  made  so  long 
ago.  With  respect  to  that  also,  there  was  a  further  question, 
which  had  been  much  pressed,  as  to  the  frame  of  the 
record.  It  was  said  that  the  Act  only  enabled  the  cor- 
poration itself  to  impeach  the  sale,  and  that  it  must  be 
done  at  the  suit  of  the  town  oonnoiL  On  the  other  hand, 
the  case  of  Attorney-OenenU  v.  Atpinall  laid  it  down 
that  where  a  borough  was  about  to  be  made  subject  to  the 
Municipal  Corporationfi  Act,  the  Attorney-General  coold 
properly  interfere  to  prevent  a  sale.  His  Honour  thought 
that  waa  sufficient  to  sustain  this  information  so  fftr  as 
it  sought  to  set  aside  any  leases  or  alienation  subsequent 
to  the  time  when  it  was  known  that  a  charter  was  to  be 
granted — namely,  the  time  when  the  notice  was  given; 
but  he  wished  to  hear  a  reply  as  to  whether  he  could  ki- 
terfere  with  any  leases  or  alienations  before  that  time — 
1^«t  was  to  say,  whether  section  97  was  to  be  read 
literally,  or  as  if  the  words  **  notice  of  the  intention  to 
grant  a  charter "  were  inserted  in  place  of  the  words 
**  Bth  of  June,  1885  ;*'  and  next,  whether,  if  the  dealings 
before  the  date  of  the  notice  were  liable  to  be  questioned, 
the  suit  must  not  be  at  the  instance  of  the  corporation 
iteelf. 

Baggallay^  in  reply,  stated  that  he  did  not  seek  to  im- 
peach the  dealings  prior  to  the  date  of  the  notice,  and 

■The  Master  of  the  Rolls  ultimately,  without  de- 
ciding any  question  as  to  the  validity  of  the  sales,  &c., 
before  the  notice,  made  a  declaration  to  the  efiEect  of  the 
prayer,  that  the  property  belonging  to  the  portreeve,  &c.,  at 
the  time  of  the  granting  of  the  charter  had  become  vested 
in  the  mayor,  &c.,  as  above  stated;  and  directed  an  inquiry 
as  to  what  such  property  consisted  of,  and  what  steps 
onght  to  be  taken  with  reference  thereto;  with  liberty  to 
serve  any  persons  in  possession  of  such  property  with  a 
GOffj  of  the  decree,  and  with  liberty  to  sudi  persons  to 
come  in;  and  an  inquiry  whether  any  part  of  the  property 
had  h&ecL  alienated  since  the  16th  of  January,  1861. 
The  name  of  the  old  corporation  was  to  remain  on  the 
xeoord. 

Solkitors  for  the  informant,  Loftu$  ^  Young,  for  ff. 
(hthbertson. 

Solicitors  for  the  defendants,  JRonland  ^  Hacon» 


V.CK:  May  23. 

Be  Sib  T.  Mabyon  Wilson's  Estate. 
Practice — Payment  into  court — Costs  of  ciifram>ehUement. 

Where  pyrchase-money  for  copyJuflds  is  paid  into  court 
under  5^0  ^V^ll.  4,  c.  69,  including  the  value  of  the  lord's 
interest,  t?ie  words  "  orpenses  attetiding  such  purchase  '* 
include  the  costs  of  the  enfranchisement. 

This  was  the  petition  of  Sir  Thomas  Maryon  Wilson, 
praying  the  investment  of  a  sum  of  money,  which  had 
been  paid  into  court  under  6  &  6  Will.  4,  c.  69,  and  which 
was  composed  of  the  purchase-money  of  certain  lands  be- 
longing to  his  estate  and  taken  by  the  guardians  and 
overseers  of  the  poor  of  St.  John's,  Hampstead,  and  also 
of  his  right  as  lord  of  the  manor  for  the  pnrpose  of  en- 
franchisement; the  petition  also  asked  payment  of  the 
dividends  to  the  petitioner  as  tenant  for  Ufe,  and  the  costs 
of  the  purchase  and  enfranchisement,  against  the  guar- 
dians. The  words  of  the  2nd  section  were  these: — **  It 
shall  be  lawful  for  the  said  Court  (of  Exchequer)  to  order 
the  expenses  attending  such  purchase,  payment,  or  applica- 
tion, or  any  part  thereof,  to  be  paid  by  such  guardians,*^ 
&c.,  and  the  question  was  whether  the  words  **  expenses 
attending  suc^  purchase "  included  the  costs  of  enfran- 
chisement. 

Hetherington  appeared  in  support  of  the  petition,  and 
referred  to  the  use  of  the  word  **  hereditaments  **  in  the 
earlier  part  of  the  section. 

Oshame,  Q,C.,  for  the  guardians,  referred  to  the  1  Vict 
c.  50,  which  enabled  the  guardians  to  deal  with  customary 
tenants  and  the  lords  of  manors,  and  thatreferred  to  5  k  6 
WilL  4,  c.  69. 

Knn>EB6LSY,  Y.C.,  said  that  his  opinion  was,  upon  the 
construction  of  the  2nd  section  of  the  Act,  the  petitions 
was  entitled  to  all  the  costs,  including  the  costs  of  enfran- 
dusement  against  the  guardians. 

Solicitors,  Zoaden,  and  Toller. 


V.CK.  MlDDLEBBOOK  V,  Bbomlet.  Mkj  25. 

Demurrer  —  Unattested  codicil  —  Speaking  demurrer — 

JSlection. 

An  unattested  codicil  {before  tlie  WiltsAet)did  net,  as 
to  real  estate,  affect  an  aUestedmUly  nor  put  apwrty  to  his 
election, 

A  demurrer  simply  for  want  of  equity  without  any 
reference  to  the  allegations  of  the  bUl  is  good  in  point  of 
form. 

This  was  a  general  demurrer  for  want  of  equity.  The 
bill  stated  that  Lucy  Price,  by  her  will  dated  the  26th  of 
July,  1817,  executed,  as  the  law  then  required,  to  pass 
freehold  estates,  devised  freehold  estates  of  yeary  great  ex- 
tent and  value  to  the  Rev.  Walter  Davenport,  for  life, 
with  remainder  to  his  first  and  other  sons  in  taU  male, 
with  divers  remainders  over.  That  the  testatrix  was  tiie 
last  of  a  wealthy  family  named  Bromley,  and  she  directed 
the  Rev.  Walter  Davenport,  who  was  <mly  an  aoquaint- 
ance  and  no  relative,  to  take  the  name  and  aams  of  Brom- 
ley, the  estates  comprising  Baginton  Hall,  in  Warwick- 
shiro,  and  property  of  a  rontal  of  £20,000  a-year.  That 
she  made  a  codicil  in  her  own  hand-writing  as  fellows: — 
"  aiouoester-place,  11th  of  August,  1821.  I  also  will  that 
all  my  poor  pensioners  not  specified  by  codicil  shall  re- 
ceive the  same  payments  during  thdr  lives  from  whoever 
inherits  Baginton  after  my  decease."  This  oodieil  was 
unattested,  and  the  testatrix  made  others  whidh  were  not 
material  That  the  testatrix  died  in  1822,  and  the  will 
and  the  other  codicils  were  proved  by  her  exeoutofs.  T^^ 
abe  was  a  very  charitable  perscm,  and  allowed  weekly 
sums  to  poor  persons  whom  she  called  her  pensioiierB. 
That  the  pbnntiff,  Melissa  Maria  Middlebrook,  was  tb^ 
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dMgtorofeaeof  tihetettetartx's  tenAi^,«MiflotddAs  h«r 
oompiBiQii  for  six  or  aeTtn  jeers,  and  fMs  told  previoQtly 
toltfrdMthby  her  thaJt  she  had  left  her  poaaonnan  in  the 
hudAoimgoodmBn.  That  the  Rev.  Walter  Darenport  took 
posMBOfOa  of  the  estates  and  the  name  and  arms,  bnt  re- 
foacd  to  pay  her  an  allowanoe  of  lOs.  per  week  whl^  the 
testattiz  had  allowed  her,  aUegia^r  that  the  oodicil  enlj 
implied  to  Baginton,  the  penwionfirg  upon  which  he  con- 
onatd  to  pay.  The  hill  then  oontaiaed  statements  tiiat 
tibe  pfau'ntiff  haTiJ^',  at  her  husband's  request,  at  first  ab- 
aaiaedfEom  prooeedingto  recover  her  annuity,  at  lastfdl 
into  diffieolties,  and  obtained  foom  Hr.  Bromley,  fnmi 
1851  to  1861,  £15  per  annum  instead  of  £26  ;  bnt 
JD  tbe  spring  of  1862,  having  applied  for  the  full 
pmnon,  she  had  an  interview  with  Mr.  Broml^'s 
aotioitor,  who  offered  her  £10,  and  to  continue  the 
£15  a-year,  if  she  would  sign  a  paper  aoiknow- 
kdging  ^at  it  was  a  gratuity,  whicdi  she  refused 
to  do.  That  Walter  Davenport  Bromley  died  in  Deoem- 
kr,  \i62,  sad  his  solicitor  refused  to  apply  to  his  son;  and 
;he  bm  ehaziKed  refusal  to  pay  and  denied  any  admission 
thtt  the  payments  were  a  gratuity,  and  prayed  a  deolara- 
tkii  tbat  she  was  entitled  to  the  fall  pension,  with  in- 
tBest,«wi  payment  against  the  executors  of  Walter  Baven- 
par6  Bromley,  and  William  Davenport  Bromley,  his  eldeet 
«ac,  who  were  defendants.  To  this  bill  &  demurrer  for 
vat  of  equity  simply  was  put  in,  not  reforing  to  any 
IRHBdof  ^4ffytBny  as  raised  by  the  bill. 

0Uu$e,  Q.C.,BXid  F.  O,  Haynes,  appeared  in  support  of 
^  demurrer,  and  argued  that  the  codicil  was  a  nullity 
5or  all  purposes.  The  demurrer,  being  simply  for  want  of 
vfsXj,  was  sufficient. 

^^t^if,  Q-C^  and  Sfvinbunie,  in  support  of  the  bill,  con- 
tetded  that  although  the  codicil  was  unattested  it  was 
q&deat  to  impose  a  condition  and  put  the  party  to  his 
i«dion.  It  was  not  a  charge  on  realty,  but  only  on  the 
Ksonalty  and  person.  The  demturrer  was  defective  in 
iam,  not  referring  to  the  cause  of  demurrer. 

CsMs  cited: — On  the  question  of  form,  Woody.  MidgUij, 

^  De  6.  M.  ic  G.  41;  Barkworth  v.  Young,  4  Drew.  1; 

I  B^rr  V.  I^eek,  6  Sim.  51 ;  CooJtney  v.  Anderson,  ante  628. 

02  the  qoestion  of  election,  Wilson  v.  Wilson,  1  De  G. 

t  ia.  152. 

KrsvwmsLBr,  Y.C,  having  referred  to  the  will  and 
«6al,  baid  he  did  not  stop  to  consider  whether  the  de- 
capcian  of  the  pensioners  would  be  sufficiently  precise  to 
tticin  to  claim  at  all,  or  if  so,  any  particular 
or  what  was  the  effect  of  the  codicil;  but,  sup- 
it  was  simply  that  Metissa  Middlebrook  should 
rdcdve  £36  a-year  during  her  life,  the  whole  question 
v^^ud  be»  what  was  tiie  effect  of  the  oodicil?  and  having 
ssnzd  to  the  fact  that  it  was  juiattested,  it  was,  of 
iiQise,  operative  only  as  to  personal  estate,  but  not  as  to 
ysltj.  It  was  contended  that  it  was  not  a  charge  on 
^  estate,  but  ou]y  on  the  personal^,  er  the  person  who 
v<^  the  devise  in  succession  should  inherit  Bag^ton. 
i  wms  dear  that  if  the  will  and  oodicil  were  duly  attested, 
avunilng  that  there  was  a  specific  gift  of  the  annuity, 
a«e  would  have  been  a  charge  in  favour  of  those 
Pff»ms;  but  whether  that  was  so  or  not  was  immaterial. 
!:  vas  a  cleur  rule  that  an  unattested  codicil  would  not 
f^ttt  a  devise  in  an  attested  will — in  other  words,  as  to 
■il  estate,  it  had  no  effect  at  all  Suppose  a  gift  to  A. 
ft  fee,  and  afterwards  a  codicil,  duly  attested,  imposing 
>t  the  devisee  a  condition  t&at  he  should  convey  half  the 
f^te  to  another  person,  or  some  of  the  property,  or  a 
*i  of  money,  was  it  x>ossible,  consistently  with  that 
^  of  iMfw,  to  say  that  there  was  not  a  condition  imposed: 
^  therefore,  supposing  the  codicil  was  not  attested,  how 
**B  it  poanible  to  say  ^lat  that  was  imposing  a  condition 
*the  devisee?  It  was  by  virtue  of  the  devise  that  he 
*»  to  talce,  and  it  was  impossible  to  hoM  that  a  codicil 

*  1  Jaxm.  on  Wilis,  Sided.  419,  420. 


nnacttested  could  have  any  effect;  it  would  shake  all  the 
established  prindples  r^ating  to  the  exeoutian  of  wills. 
The  demurrer  must  be  allowed.  Without  going  into  the 
question  as  to  the  form  of  the  demuner,  or  the  cases  on 
that  point,  as  his  Honour  ocmsidered  that  point  reas(m- 
ably  settled,  it  was  right  in  form  and  substance.  A  very 
peculiar  case*  of  Wilson  v.  Wilson,  1  De  G.  &  Sm.  152, 
was  cited;  but  he  could  not  cMiceive  that  Lord  Justice 
Knight  Bruce  (then  Vioe-ChanceUor)  could  have  meant 
to  decide  that  an  unattested  will  put  an  heir  to  his  elec- 
tion; it  would  be  clearly  contraiy  to  all,  even  the  most 
elementary,  law.  If  it  was  the  fact  that  he  so  decided, 
he  (Idle  Yice-ChaBcellor)  could  not  foUow  it. 

Solicitors,  BoHnson,  Welster,  ^  Jtobinson,  and  Leman, 


V.C.K. 


MooBE  r.  Walter. 


May  23. 

Practice — Decree  by  mistake  declaring  a  right — Invest- 
meiU  in  houses — Separate  use. 

Where  a  decree  erroneously  states  that  a  married  Tvomati 
is  entitled  to  her  separate  use,  the  Qmrt  not  homing  decided 
rehat  her  interest  was,  that  is  not  binding  as  a  declaration 
of  right,  and  mvst  be  disregarded.  T/ie  Court  n^ill  not 
sanction  the  investment  cf  a  fuTid  in  court  in  house  pro- 
perty, however  eligible  it  may  be. 

An  annuity  of  20s. per  'week  for  life  to  a  single  feoman 
does  not,  when  she  marries,  create  a  separate  use  in  that 
annuity. 

This  was  a  petition  for  payment  out  of  court  of  £1,734. 

Mrs.  Arrowsmith,  by  hwr  will,  gave  to  Mrs.  Walter  (then 
a  single  woman)  twenty  shillings  per  week  for  her  life, 
and  charged  sudi  annuity  on  all  her  estates,  and  gave  the 
residue  to  her  brother,  James  Arrowsmith,  absolutely. 
James  Arrowsmith  died,  having  made  his  will  and  ap- 
pointed the  plaintiff  his  executor  and  sole  legatee  and  de- 
visee. This  suit  was  instituted  to  administer  the  estate 
of  Mrs.  Arrowsmith,  and  a  decree  was  made  directing  that 
the  £1,734  in  question,  being  stodc,  should  be  set  apart 
to  answer  Mrs.  Walter's  annuity,  and  also  directed  that 
it  should  be  paid  to  Mrs.  Walter  for  her  separate  use  for 
her  life,  on  her  separate  receipt,  or  until  further  order. 
Subsequently  Mrs.  Walter's  husband  purdiased  the  plain- 
tiff's interest  in  the  £1,734,  so  that  Mrs.  Walter  became 
tenant  for  life  of  the  fund,  and  Mr.  Walter  was  entitled 
to  the  reversion.  Under  these  circumstances  Mrs.  Walter 
now  presented  this  petition,  asking  that  the  £1,734  might 
be  paid  out  of  court  to  her  husband,  or,  if  the  Ck>urt  should 
decline  to  make  that  order,  then  that  it  should  be  laid 
out  in  the  purchase  of  two  freehold  houses.  It  appeared 
that  in  the  deed  of  assignment  from  the  plaintiff  to  Mr. 
Walter  there  was  a  covenant  by  the  latter  that  the  £1,734 
should  not  be  taken  out  of  court.  The  object  was  to  in- 
crease the  income. 

Ihrevory,  in  support  of  the  petition,  argued  that  what- 
ever might  be  the  effect  of  the  will  the  decree  was  a  set>- 
tlement  of  the  annuity  on  Mrs.  Walter,  to  her  separate  use, 
and  she  and  her  husband  could  alienate  it.  Even  if  it 
were  not  her  separate  estate  she  and  her  husband,  by  a 
deed  under  the  Fines  and  Becoveries  Act,  might  bar  all 
her  right  in  the  real  estate  of  Mr.  Moore;  and  they  were 
ready  to  give  the  trustees  a  release.  With  respeet  to  the 
covenant,  it  was  void,  inasmuch  as  it  was  purchasing  a 
thing  out  and  out,  and  agreeing  not  to  deal  with  it,  and 
if  that  was  so  with  respect  to  Mr.  Walter,  how  could  he 
bind  his  wife? — although,  no  doubt,  she  was  a  party  to 
the  deed.  With  respect  to  the  proposed  investment  in 
freehold  houses,  it  would  produce  much  more  than  any 
other  and  be  perfectly  safe. 

Sheffield,  for  the  trustees. 

B.  L.  Chapman,  for  Mr.  Walter. 

EiZTDEBSLEY,  Y.C,  Said  that  his  desire  was,  if  possible, 
to  produce  a  better  income  from  this  fund,  and  if  the 
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parties  agreed  it  might  be  invested  in  bank  stook.  As  to 
the  question  of  separate  use,  it  stood  in  this  way: — Under 
the  will  an  annuity  of  £52  a  year,  or  208.  per  week,  was 
given  to  Mrs.  Walter  for  her  life,  and  of  oourse  as  long  as 
her  husband  lived  he  had  the  dominion  over  that,  but  if 
she  survived  him  she  became  possessed  of  it,  and  had,  as 
it  were,  a  sort  of  reversionary  interest;  but  it  was  clear 
that  the  terms  of  the  will  did  not  confer  an  estate  in  it  to 
her  sex)arate  use.  Then  came  the  decree  which  it  was  said 
had  put  a  construction  on  the  will,  and  it  was  argued  that 
in  a  case  where  it  was  clear  there  was  no  separate  use,  be- 
cause the  words  were  xised  in  the  decree,  the  Court  must  hold 
that  there  was.  It  was  a  mere  blunder  of  lang^iage,  the 
words  **  for  her  separate  use  '*  ought  not  to  have  been  in- 
troduced, the  Court  meant  nothing  of  the  kind.  If  there 
had  been  a  declaration  as  to  the  construction  to  that 
effect,  that  would  have  been  different,  and  it  would  have 
been  binding  until  set  aside;  but  that  was  not  so  here. 
The  husband  agreed  to  give  up  his  right,  but  although  it 
was  expedient  to  increase  the  income,  that  could  not  be 
done  at  the  expense  of  security,  with  respect  to  the  fact 
that  she  had  an  interest  which  this  Court  could  not  bind. 
As  to  the  proposal  to  invest  in  house  property,  nothing 
could  be  worse;  it  was  most  objectionable  although  that 
proposed  was  good  of  its  kind.  The  petition  must  be  re- 
fused, and  with  costs  if  they  were  asked  for. 

Solicitors,  W.  H,  Pilch^r,  and  T,  Humphrey t. 


V.C.K. 


Feb.  25;  May  C. 


Pabtridoe  v.  Smith. 


Agreement  to  divide  property — Family  arrangement — 

Consideration, 

Where  parties  interested  under  a  will,  being  in  doubt  at 
to  tlieir  rights,  agree  by  an  itistrwnient  in  writing  to 
divide  the  property,  if  they  are  fully  informed  of  the 
facts  and  stand  on  an  equal  footing  ets  to  professional 
assistance,  and  tJiere  is  no  fraud  or  surprise,  the  Court  will 
uphold  that  agreement,  although  the  parties  come  to  a 
different  conclusion  from  tliat  at  which  the  Court  would 
have  arrived, 

Dispute  or  controversy  as  to  the  interests  which  parties 
take  under  a  will  is  a  sufficient  consideration  to  render  an 
agreement  to  divide  binding. 

This  bill  was  filed  to  admnister  the  estate  of  Thomas 
Cash,  and  to  rectify  an  agreement  in  writing,  dated  the 
17th  of  March,  18G0,  so  far  as  regarded  the  amount  of 
the  plaintiffs  legacy  or  any  other  legacies,  or  else  that 
the  same  might  be  set  aside.  The  testator  was  possessed 
of  oonsiderable  property,  and  by  his  will,  dated  the  4th 
of  April,  1843,  he  devised  his  real  and  personal  estate  to 
Thomas  Rowlandson  Robinson  and  William  Henry  Ogden 
on  trust  to  sell  and  pay  several  annuities  and  legacies  to 
his  wife,  children,  and  grandchildren  (the  plaintiff  being 
one),  naming  them,  and,  inter  alia,  £100  to  the  plain- 
tiff, Thomas  Stanley  Partridge,  if  he  attained  twenty-one, 
and  then  £200,  wi^  power  to  the  trustees  to  withhold  the 
payment  at  their  discretion,  and  to  his  other  grandchil- 
dren legacies  in  like  terms;  with  a  gift  of  the  remaining 
part  of  his  estate  to  his  gprandchildren  living  at  his  de- 
cease or  bom  in  due  time  afterwards  at  twenty-one,  with 
benefit  of  survivorship;  and  there  was  a  codicil  contain- 
ing substitutionary  legacies.  The  testator  died  in  Febru- 
ary, 1648,  and  the  executors  having  renounced,  the  will 
was  proved  by  Charles  James  Smith  (the  defendant). 
The  testator  left  three  grandchildren,  the  plaintiff, 
Thomas  Harvey  Cash,  and  Margaret  Ann  Partridge.  A 
suit  of  Cash  V.  Smith  was  instituted  for  general  adminis- 
tration of  the  estate,  and  a  decree  made  in  July,  1848, 
establishing  the  will  and  directing  inquiries ;  and  in 
June,  1849,  an  order  was  made  on  f!irtherdirectdonB,that 
the  defendant  should  pay  the  annuities  and  a  declaration 
that  no  maintenance  waa  payable  on  contingent  legacies, 


that  the  legacies  to  the  grandchildren  were  vested  in  such 
should  be  in  esse  when  the  eldest  attained  twenty-one, 
and  that  the  three  grandchildren  were  entitled  each  to 
one-third  of  the  real  estate  on  attaining  twenty-one,  and 
subject  thereto  the  rents  were  undisposed  of,  with  liberty 
to  apply.  The  plaintiff  attained  twenty-one  in  Decem- 
ber, 1849,  and  l^mae  Harvey  Cash  in  March,  1852,  and 
died  in  May,  1856^  leaving  idl  his  property  to  Thomas 
Cash;  and  the  defendant  C.  J.  Smith  took  out  administra- 
tion to  him,  and  got  in  the  estate,  paid  debts,  funeral  and 
testamentary  expenses,  annuities  and  legacies— except 
those  to  the  grandchildren — ^the  plaintiff  receiving  £135 
on  account.  On  the  17th  of  Maroh,  1860,  the  agreement 
in  question  was  oome  to  between  the  parties  to  the  suit 
and  the  widow  to  divide  the  property,  consisting  of  houses 
in  Liverpool  and  in  Scotland,  and  mon^  remaining  in  the 
defendant's  hands.  This  instrument  recited  the  will, 
the  order  on  further  directions;  that  C.  J.  Smith  had  pos- 
sessed himself  of  the  estate  and  paid  various  sums,  and 
that  there  was  due  to  the  plaintiff  £467;  and  that 
the  parties  had  agreed  to  make  a  partition  instead 
of  selling,  and  divide  equally,  and  a  statement  of 
the  smns  fixed  for  equality;  and  there  was  a  covenant 
by  the  plaintiff,  Thomas  Cash,  and  Margaret  Ann 
Partridge  to  indemnify  the  defendant,  who  was  to  retain 
the  estate  during  the  widow's  Ufe,  pay  her  annuity, 
and  accumulate  the  surplus  and  pay  debts,  &c.,  and  divide 
the  residue  between  the  plaintiff,  Thomas  Cash,  and  Mar- 
garet Ann  Partridge.  It  appeared  that  previously  to  the 
execution  of  this  agreement,  which  was  signed  by  all 
parties,  the  plaintiff  had  claimed  £700,  and  that  a  gen- 
tleman named  Payne  was  solicitor  for  all  parties,  and  a 
Mr.  LleweUyn  Adams  for  some  of  them;  and  that  the 
plaintiff,  on  the  4th  of  September,  1858,  wrote  to  them 
both,  referring  them  to  the  will  and  decree,  and  stating 
that  there  was  about  £500  due  for  legacies  to  him  in  all. 
To  this  Mr.  Adams  did  not  reply,  but  Mr.  Payne  wrote 
requesting  to  know  the  plaintiff's  views,  when  the  plain- 
tiff wrote  to  say  he  thought  his  legacies  were  about  £400, 
and  he  then  signed  the  agreement.  Subsequently, 
£454  14s.  Gd.  appearing  in  the  account  rendered  by  the 
defendant  to  be  the  amount  due  to  the  plaintiff,  he  com- 
plained that  it  was  incorrect,  and  a  correspondence 
ensued,  terminating  in  this  bill;  the  widow  being  dead, 
and  Margaret  Ann  Partridge  insane,  and  Adams  being 
appointed  her  committee.  Ths  plaintiff  by  hiM  biU 
alleged  that  when  he  signed  the  agreement  he  was  igno- 
rant of  what  was  reaUy  due  to  him;  that  he  had  not 
proper  professional  assistance,  and  daimed  upwards  of 
£850.  Answers  were  put  in,  and  the  case  came  on 
at  the  hearing,  upon  a  great  deal  of  evidence. 

Glasse,  ^.C.,and  Druce  appeared  for  the  plaintiff. 

Baily,  Q.C.,  and  W,  F,  Robinson,  for  C.  J.  Smith. 

F.  A,  Roberts,  for  Thomas  Cash. 

Taylor,  for  Margaret  Ann  Partridge. 

Cases  cited: — Pickering  v.  Pickering,  2  Beav.  31; 
Broughton  v.  Hutt,  3  De  G.  &  J.  501 ;  Turner  v.  Harvey, 
Jac.  169;  JViaylor  y,  Wi?ich,  1  S.  &  St.  655;  Bingham  v. 
Bingham-,  1  Ves.  Sen.  120;Harvey  v.  Cooke,  4  Russ.  34; 
Gibbons  v.  Caunt,  4  Ves.  840;  Garrard  v.  Ifrankel.  30 
Beav.  445;  NeaU  v.  Neale,  1  Keen  672;  Stapilton  v.  Sta- 
pilton,  1  Atk.  2;  Early  v.  Benbow,  2  ColL  342;  Holford 
V.  Wood,  4  Ves.  76;  Stewart  v.  Stewart,  6  CI.  &  Fin.  911. 

ElNDEBSLET,  V.C,  Said  that  this  was  a  bill  filed  by  the 
grandson  of  Thomas  Cash,  deceased,  to  set  aside  an  agree- 
ment and  release,  dated  the  17th  of  March,  1860,  reciting 
the  will  of  Thomas  Cash,  also  the  decree  made  in  a  suit 
of  Cash  V.  Smith  to  administer  his  estate;  there  being  no 
decree  to  take  the  accounts.  [His  Honour  read  the  agree- 
ment.] At  the  meeting  of  the  28th  of  January,  1860, 
the  plaintiff  claimed  £700,  and  after  writing  one  letter, 
signed  the  draft  agreement.  The  question  as  to  the 
legacies  had  been  diacussed  nearly  ten  years  pieviously: 
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Chancebt. 


Ernest  r.  Pabtridqe. 


Ghancebt. 


and  it  appeared  clear  that  the  plaintiff  and  his  advisers 
had  had  copies  of  the  will  and  decree.  In  the  case  of 
Stfwart  Y.  Stewart,  nbi  tuprd,  Lord  Gottenham  well  laid 
down  ihe  law.  If,  persons  bcdng  in  oontroyersy  or  donbt 
IS  to  their  rights,  with  a  foil  knowledge  of  the  facts  of 
the  case,  and  standing  on  an  equal  footing  with  regard 
to  inx>fe8sional  assistance,  there  being  no  fraud  in  the 
tiauuaction,  came  to  a  deliberate  agreement,  the  €k)urt 
would  uphold  that,  though  the  parties  themselves  came 
to  a  different  conclusion  to  that  at  which  a  court  of 
justice  would  have  arrived,  if  the  parties  had  sought  its 
decision;  and  if  the  parties  were  in  difficulty  and  doubt, 
and  by  this  agreement  had  avoided  the  necessity  of  going 
to  law,  the  very  doubt  and  controversy  was  a  sufficient 
considiaa,tion  to  support  the  agreement.  It  made  no 
difference  whether  they  employed  one  solicitor,  or  sepa- 
rate and  independent  ones.  Here  the  parties  were  botid 
Jide  in  controversy  and  doubt  as  to  their  rights.  They 
were  fully  informed  of  the  facts — at  all  events,  the 
pliimriflF  was;  and  Mr.  Adams  and  Mr.  Payne  seemed  to 
have  acted  most  properly.  The  parties  were  on  an  equal 
^wdng  as  to  professional  assistance,  and  the  plaintiff  had 
even  consulted  another  solicitor.  There  was  no  fraud, 
misr^iresentation,  or  deceit.  Under  these  circmnstances, 
therefore,  his  Honour's  opinion  was,  that  the  agreement 
mus^  be  upheld,  and  the  bill,  so  far  as  it  sought  to  set  it 
vide,  dismissed;  and  there  must  be  inquiries  as  to  unpaid 
dfbtfi  and  legacies,  and  what  was  due  on  the  footing  of 
the  agreement,  ko, 

SoUcitarB  for  the  plaintiff,  Bridger  ^*  ColUn$, 

Solicitors  for  the  defendants,  J.  F,  Webster ;  Gregory 
k  Bofceliffe, 


T.C.W. 


Ernest  r.  Partridge. 


May  25. 


Praetiee — Taxatum — Order  of  the  Qth  of  March,  1860 — 
Perusing  interrogatories — Demurrer — Observatiofis, 

A  demurrer  to  the  whole  bill  having  been  allowed  with 

CfttSj 

Held,  upon  taxation^  that  the  solicitor  for  the  defenr 
iaKts  ic€U  not  entitled  to  fees  for  pertising  interrogataries 
^»  as  to  render  the  plaintiff  liable  to  the  costs  of  a  double 
icfenee  by  demurrer  and  answer);  Jor  draioing  an  index 
c%d  marginal  nates  to  the  bill  ( which  wa^  of  extraordinary 
>Hjth  and  complication)  for  the  assistance  of  counsel;  or 
/^  drawing  observations  for  counseVs  brief  to  argute  the 
iemmrrer, 

A  feCy  however,  for  a  conference  with  counsel  was  aU 
liwtd,  as  the  solicitor  Itad  thereby  spared  counsel  much 
trvMe,  and  been  able  to  give  him  a  m^fre  moderate  fee  on 
kit  brief  than  would  otJierwise  have  been  the  case. 

This  was  a  motion  to  vaiy  the  taxing-master's  certifi- 


Ihe  parties  moving  were  defendants,  who  had  de- 
oorred  to  the  bill  en  the  ground  of  multifariousness,  and 
had  their  demurrer  allowed  with  an  order  "that  the 
pilaintiff  do  pay  to  the  said  defendants  their  costs  of  the 
said  demurrer,  and  also  their  further  costs  of  this  suit  to 
be  taxed  by  the  taxing-master.'' 

In  his  taxation  the  master  had  disallowed  the  following 
items: — (1)  Fees  to  the  London  solicitor  for  a  conference 
wxtii  oonnsel  to  advise  as  to  the  bill  being  demurrable, 
ud  to  the  country  solicitor  for  a  conference  for  the  pur- 
pose <^  putting  counsel  in  possession  of  the  facts,  and 
Coing  tlmmgh  the  bill  with  him.  (2)  A  fee  of  £55  2s. 
fer  pemsing  the  interrogatories  (which  amounted  to 
3^>6  folios).  (3)  Fees  for  drawing  an  index  of  the  bill, 
a&d  writing  ma^^inal  notes  (the  bill  contained  256 
Tdated  pagee,  and  ran  to  2,046  folios).  (4)  Fees  for  ob- 
^erratkmB  upon  the  brief  to  argue  the  demurrer. 

The  taxing-master,  after  stating  the  objections  of  the 
defendants,  and  the  answers  to  those  objections  by  the 
^aa^aff,  had  given  his  reasons  for  disallowing  these  items 
ia  the  taxation,  which  was  between  party  and  party. 


Upon  the  Ist  item  he  stated  that  ''as  the  question 
upon  which  counsel  was  to  advise  was  one  which  de- 
pended solely  upon  the  facts  as  stated  in  the  bill,  and  was 
peculiarly  one  for  counsel,  it  was  not  a  case  in  which  a 
conference  fee — ^if  ever  allowable  on  pleadings — ought  to 
be  allowed."  As  the  fees  to  counsel  to  advise,  and  for 
the  conference,  were  moderate,  he  allowed  them;  but  not 
the  solicitor's  fee  for  the  conference.  ''  He  has  a  fee  for 
perusing  the  bill,  and  if  he  did  this  with  counsel,  it  is  not 
a  reason  for  allowing  him  a  further  fee  for  a  conference. 
It  is  only  under  peculiar  circumstances  that  a  conference 
fee  is  considered  allowable  as  between  party  and  party." 
IJlwn  the  2nd  item,  which  was  a  new  fee  given  by  the 
General  Orders  of  the  6th  of  March,  1860 — ^"The  solici- 
tor of  the  party  answering  interrogatories,  for  perusing 
the  interrogatories,  at  per  folio  4d " — the  taxing-master 
considered  that  a  defendant  who  demurred  successfully 
could  not  be  allowed  the  costs  of  preparing  to  answer, 
and,  that  the  Court  might  refuse  time  to  answer  (in  case 
the  demurrer  was  frivolous  and  vexatious),  was  no  reason 
for  allowing,  as  against  the  plaintiff,  the  costs  of  proceed- 
ing with  two  defences.  As  to  the  3rd,  for  an  index  and 
marginal  notes,  the  solicitor  had  a  fee  of  £34  for  peru- 
sing the  bill,  and  it  would  be  unreasonable  and  contrary 
to  practice  to  allow  in  addition  to  this  a  charge  for 
marginal  notes  and  an  index.  As  to  the  4th  item,  for 
*'  observations,"  he  had  *'  followed  the  settled  and  well- 
established  practice  that  observations  are  not  allowed 
upon  the  hearing  of  a  demurrer — a  practice  which  had 
always  prevailed  without  exception,  probably  from  the 
fact  that  the  arguments  upon  a  demurrer  must  be 
founded  solely  upon  the  statements  in  the  bilL" 

Oiffard,  Q,C.,  and  Cracknall,  iot  the  defendants,  in 
support  of  the  motion,  observed  upon  the  complicated  cha- 
racter of  the  bill,  and  its  enormous  length,  which  rendered 
these  items  perfectly  just  and  reasonable.  (1 )  The  first  item 
clearly  fell  within  rule  32  of  Consolidated  Orders  xl.,  as 
*'  advising  with  counsel  on  the  pleadings,  evidence,  and  other 
proceedings  in  the  cause."  (2)  The  fee  for  perusing  inter- 
rogatories formed  part  of  the  defendants'  costs  of  suit,  and 
it  was  absolutely  necessary  to  peruse  them  to  ascertain 
whether  to  demur  to  part  of  the  bill  only,  and  answer  a 
part  of  the  interrogatories.  (3)  The  index  and  marginal 
notes  to  a  bill  of  such  an  extravagant  length  were  of  the 
greatest  possible  assistance  to  counsel,  and  saved  a  con- 
siderable expense  in  fees,  which  would  otherwise  have  been 
necessary.  The  charge  was  fairly  within  the  passage 
already  cited  from  Consolidated  Orders  xl.,  rule  32.  (4) 
The  observations  stood  upon  the  same  footing,  and  were 
absolutely  necessary  in  so  complicated  a  case. 

MoU,  Q.C.,  Be  Qex,  and  Harding,  for  the  plaintiff,  upon 
waiving  their  objection  to  the  two  items  of  13s.  4d.  each 
for  conferences,  were  not  called  upon. 

Wood,  V.C,  said  that  the  master  had  clearly  decided  as 
to  the  otiier  items  upon  a  right  principle.  He  was  per- 
fectly correct  in  his  statement  that  the  fee  ^  to  the  soli- 
citor of  the  party  answering  interrogatories  for  perusing 
the  interrogatories  "  specified  in  the  schedule  to  the  order 
of  the  6th  of  March,  1860,  was  new.  In  1867,  whether 
from  being  overlooked  or  not,  no  special  fee  was  given  for 
perusing  interrogatorieii,  although  they  had  then  been  for 
some  time  severed  from  the  bilL  When  the  solicitor  had 
submitted  the  case  to  counsel  to  advise  as  to  the  bill  being 
demurrable  or  not  he  should  have  waited.  The  case  might 
occur  of  a  demurrer  to  a  part,  and  an  answer  to  a  part; 
but  that  was  not  the  case  here,  where  the  simple  question 
was  demurrer  or  no  demurrer.  In  such  a  case  it  was  not 
right  to  take  the  course  of  perusing  the  interrogatories. 
As  to  time  running  against  the  defendants,  the  answer 
would  be  made  that  they  could  not  look  at  the  interroga- 
tories until  they  knew  whether  they  had  to  answerer  not, 
and  the  fact  of  demurring  would  have  weight  with  the 
Court  upon  an  application  for  further  time  to  answer. 
The  plaintiff  at  any  rate  ought  not  to  be  subjected  to  the 
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House  of  Lobds. 


expense  of  a  double  defence  both  by  demurrer  and  answer. 
As  to  the  observations*  the  rule  of  practice  stated  by  ihe 
master  was  very  reasonable,  and  no  exception  to  it  arose 
from  the  nature  of  the  bill  in  this  suit.  Really  no  obser- 
vations were  necessary  for  a  brief  upon  demurrer,  as  coun- 
sel ought  to  know  better  than  the  solicitor  what  to 
urge  as  a  mere  point  of  law.  The  index  and  marginal 
notes  were  no  doubt  very  useful  in  this  case,  but  in  taxa- 
tion between  party  and  party  the  plaintiff  could  not  be 
put  to  extra  costs  of  this  kind.  As  to  the  conferences, 
they  would  be  allowed.  The  sums  were  very  small,  and 
the  fees  to  counsel  were  stated  by  the  master  to  have  been 
very  moderate.  In  fact  by  disallowing  them  great  damage 
would  result,  for  a  solicitor  would  content  himself  with 
sending  a  huge  brief  to  counsel's  chambers  without  any 
explanation.  The  solicitor,  by  attending  in  conference, 
had  spared  counsel  much  labour,  and  so  was  able  to  give 
him  a  more  moderate  fee  than  would  otherwise  have  been 
the  case.  The  two  conference  fees  of  13s.  4d.  each  would 
be  allowed,  but  not  the  other  items,  and  the  plaintiff 
would  have  the  costs  of  the  motion. 

Solicitors,  Field  ^-  J^oscoc,  for  PartrUlge  <J-  £dfcardi, 
Lynn,  and  i^isch. 


V.C.S.  O'Brien  r.  Lewis.  May  8. 

Solicitor's   lien — Election   of  l/*gal  rernedy — Taktn//    the 

clienfs  boily. 

A  tolicitorU  lien  for  costs  is  not  discluxrged  hj  tnking 
hii  client  under  a  ca.  sa. 

The  plaintiff  in  this  case  obtained  a  decree  with  costs 
below.  On  appeal  the  decree  was  affirmed  (ante  318). 
Before  appeal  he  changed  his  solicitors.  His  former 
solicitors  now  presented  a  petition  to  establish  their  lien 
on  the  costs  in  the  cause. 

Jessell,  for  the  petitioners. — ^The  petitioners  by  their 
exertions  obtained  a  decree  for  the  plaintiff  with  costs. 
They  are  therefore  entitled  to  a  Uen  on  the  costs.  That 
lien  has  not  been  discharged  by  their  exercising  their 
legal  remedy:  Lhyd  v.  Mason,  4  Ha.  132. 

Oreene,  Q.C,  and  CkiteSy  for  the  plaintiff  in  the  cause. 
— There  is  no  Uen,  for  there  is  no  fund  in  court  on  which 
a  lien  could  attach.  If  there  were  a  lien  it  has  been 
waived  by  taking  the  plaintiff's  body  in  execution.  Lloyd 
V.  Mason  was  a  case  in  which  the  defendant  was  taken  on 
an  attachment,  which  is  in  the  nature  of  punishment: 
Lloyd  V.  ManselU  22  L.  J.  Q.  B.  110;  Barker  v.  St. 
Quint  in,  12  M.  &  W.  441;  Morgan  v.  Cuhitt,  3  Exch.  612; 
Davies  v.  Bushy  Younge,  358;  Jauralde  v.  Park&Tf  30 
L.  J.  Sx.  237. 

Broohhanh,  for  the  defendants. 

Stuabt,  V.C.  said — A  solicitor's  lien  depends  upon  the 
rules  and  practice  of  this  court  and  upon  common  sense. 
It  has  been  argued  that  because  the  petitioners  have  en- 
forced their  legal  remedy,  and  taken  the  body  of  the 
plaintiff  in  execution,  they  have  waived  their  lien. 
What  has  been  de(»ded  at  law  on  this  subject  does  not  bind 
this  Court,  and  it  has  never  been  held  here  that  making 
use  of  his  legal  remedy  deprived  a  solicitor  of  his  Uen. 
The  petitioners  have  by  their  exertions  obtained  a  decree 
for  the  plaintiff,  and  tiiey  are  entitled  to  a  lien  for  their 
costs. 

Solicitor  for  the  plaintiff,  />.  Keen. 

Solicitors  for  the  defendants,  Jtohson  ^'  Ttdy. 


Cbosblet  t?.  Dixon.        March  6, 13. 

Patent — Estoppsl, 

The  licensee  of  a  patent  is  estopped  from  disputing  the 
validity  of  the  patent  dutring  the  continuance  of  the 
licence. 

This  was  an  appeal  from  a  decision  of  the  Lords  Justices, 
suspending  a  decree  of  Wood,  V.C. 

The  appellants  were  the  owners  of  certain  patents  for 
improvements  in  the  manufacture  of  carpets.  In  the  year 
1854  the  respondent,  a  carpet  manufacturer,  applied  for 
the  grant  of  a  licence  to  use  their  inventions.  It  was 
verbally  agreed  that  certain  machines  should  be  prepared 
and  made  under  the  superintendence  of  the  appellants, 
embodying  their  inventions,  and  for  which  the  respondent 
should  pay;  and  accordingly  forty-two  maohines  were 
manufactured  under  the  superintendence  of  the  appellants, 
for  the  use  of  the  respondent.  The  respondent  paid  for 
those  machines,  and  he  also  agreed  to  pay  royalties  for 
the  use  of  the  inventions.  The  bill  was  filed  by  the  ap- 
pellants to  restrain  the  infringement  of  their  patents  em- 
bodied in  thaso  machines,  the  validity  of  which  was  dis- 
puted by  the  respondent.  The  Vice-Chancellor  by  his 
decree,  dated  the  13th  of  November,  1861,  decided  that 
the  respondent  and  his  late  partner  were  licensees  of  the 
appellants  of  the  patents,  and  decreed  relief  to  the  ap- 
pellants against  the  respondent  as  being  sueh  licensee. 
On  appeal  the  Lords  Justices  directed  the  appeal  to  stand 
over,  with  liberty  to  the  appellants  to  bring  foi  action  at 
law  as  they  might  be  advised,  either  to  proceed  for  royalty 
or  for  an  infringement,  or  both.  The  present  appeal  was 
then  brought. 

Sir  Hugh  Cairns,  Q.C.,  and  Oracknall,  appeared  for  the 
appellants. 

Bolt,  Q.C.,  and  W.  A.  Itsher,  for  the  respondent. 

Casos  cited:-— Hall  v.  Oonder,  2  C.  B.  N.  S.  22;  Tkylor 
V.  Hare,  1  B.  &  P.  N.  R.  200;  Lan>es  v.  Puffser,  G  B.  &.  B. 
930;  Avion  v.  Brooks,  7  H.  &  N.  499. 

The  LoBD  Chakcellob  said  that  the  royalties,  which 
had  been  regularly  paid  eo  nomine  by  the  respondent, 
must  of  necessity  have  been  paid  by  the  one  party  and 
received  by  the  other  in  respect  of  the  right  to  use  the 
patent  inventions  that  were  embodied  in  the  machines  so 
supplied.  That  agreement  subsisted  at  the  present  mo- 
ment, and  the  respondent  was  using  the  machines  which 
he  so  bought,  and  was  recognising  his  relation  as  licensee 
of  the  appellants  by  paying  them  the  royalty — a  payment 
that  could  be  attributed  to  .nothing  bnt  to  the  patent 
rights  in  respect  of  which  these  machines  had  been  ooix- 
stmcted.  The  oontentton  of  the  respcmdent  was  that,  not- 
withstanding the  relation,  he  was  at  liberty  to  deny  the 
title  of  the  appellants  to  the  ownership  of  the  inventicms 
for  the  use  of  which  he  was  thus  paying  a  royalty.  That 
was  a  proix>sition  inconsistent  with  the  law,  and  the 
ordinary  reason  and  good  sense  of  mankind.  But  then  it 
appeared  that  the  respondent,  being  at  libertry,  in  point  of 
fact,  under  the  agreement,  to  have  made  for  him  as  many 
machines  as  he  pleased,  in  conformity  with  the  plaintiffs' 
patent,  so  long  as  he  paid  to  the  appellants  a  royalty  for 
their  use,  had  obtained  from  a  different  quarter  other 
machines,  which  were  apparently,  according  to  the  evi- 
dence, identical,  in  construction  and  prineiple,  with  the 
maehines  supplied  to  him  by  the  appeUimts,  and  in  re- 
spect of  the  user  of  the  latter  machines,  it*  was  contended, 
on  the  part  of  the  respondent,  that  he  was  at  hberty  to 
affirm  that  those  machines  were  no  invasion  of  the  plain- 
tiiEs'  patent.  Firrt,  because  he  denied  the  vaUdity  of  the 
patent;  and  secondly,  beoaose  he  affirmed  that  the 
maohines  were  different,  in  oonitruction  and  principle, 
from  the  machines  so  made  and  supplied  to  him  by  the 
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appeUsnts.  ABsmning  that  the  second  set  of  machines 
were  identical  in  oonstmction  with  the  first,  it  woold  be 
imjioeBible  to  hold  that  the  obligation  not  to  deny  the 
appdlants'  patent  rights  would  not  extend  to  the  second 
set  of  machines,  so  long  as  he  oontinned  to  use  the  first 
set  of  machrnes,  which  was  the  fact  at  the  present  time. 
That  was  equally  a  question  of  law,  and  a  question  of 
oidinaiy  jninciple.  It  was  a  question  upon  which  there 
could  be  no  doubt,  that  the  obligation  to  recognise  and 
admit  the  validity  of  the  patent  right  of  which  the  licen- 
nr  had  gnnted  the  use  in  the  one  case  extended  also  to 
the  other  set  of  machines,  assuming  them  to  be  iden- 
tical in  point  of  construction.  Upon  the  subject  of  the 
identitj  of  the  two  sets  of  machines,  the  whole  of  the  evi- 
dence which  had  been  adduced  in  the  cause  was  in  reality 
in  favour  of  Ute  proposition  of  the  appellants.  But  that 
was  a  iwint  ujwn  which  it  was  unnecessary  to  come  to 
any  eomcliision,  because  that  had  been  made  the  subject 
d  an  inqoizy  in  the  decree  made  by  the  Vice-Ohancellor. 

Lord  Chblubfobd  and  Lord  Kingsdown  concurred. 

SoMeatoa  for  the  appellants,  WatkinSf  Hooper,  BaylU, 
It  Baker, 

Solicitors  for  the  respondent,  iV.  C  i^  C,  Milne, 


Feb.  7,  16;  April  27. 

Daniel  v.  Trotman  and  Othebs.* 

lF«t  India  estates — Will — Ihntstee — Rights  of  eensignees. 

Testator  derised  his  sugar  plantations  and  estates  in 
Jamaiett^  and  all  lands  and  crops  to  the  said  plantations^ 
h^engimg  to  trustees,  ftjfon  trust  to  conduct y  keep  ttp,  and 
manage  the  said  plantations  in  the  most  adtfatUageovs 
manner,  to  apply  the  rents,  issues,  and  profits  to  certain 
special  pwrpcses,  and  in  the  meantime,  and  suhject  to  the 
aferewaid,  the  said  plantations  to  be  held  vpon  trusts 
in  the  nrill  for  the  benefit  of  the  devisees  and 


A^  consignee  of  sngar  from  the  plantations,  by  agree- 
ment mih  B.,  the  sole  acting  enecutor  and  trustee,  atf- 
raneed  money  to  B.  to  enable  him  to  cart^  out  the  tntsts 
if  the  will  on  the  understanding  that  sugar  teas  to  be 
emmgnedfrom  the  plantations  to  reimburse  the  advances. 

Held,  that  upon  the  face  of  the  trusts,  but  more  especially 
eomsidering  that  the  subject  cf  the  trusts  was  West  India 
property,  that  B.  had  power  to  bind  the  future  profits  of 
tie  plafUatiens  by  the  above  bon&  fide  agreement,  and  that 
A,  was  net  bound  to  fee  to  the  application  of  the  advances. 

The  difference  between  West  India  estates  and  landed 
in  this  country  does  not  enter  merely  into  questions 
to  the  conduct  and  dealings  of  trustees,  but  affects 
£lso  the  eonstmetion  of  wills  and  instruments  relating  to 
the  estates, 

Sranble,  that  tlie  rights  of  consignees  of  estates  held  in 
trust  ought  net  in  all  cases  to  be  affected  by  the  defaults  of 
the  trustees. 


an  appeal  from  an  order  of  the  Court  of  Chan- 

of  the  Island  of  Barbados,  overruling  exceptions 

by  the  appellant  to  the  report  of  a  master  of  the 

made  in  a  suit  instituted  by  devisees  and  legatees 

the  will  of  George  Hewitt  agaizLst  Benjamin  Howell 

his  executor  and  devisee  in  trust,  for  the  accounts 

id  tbe  testator's  real  and  personal  estates,  and  for  the  ap- 

pomtanent  of  a  receiver. 

Goorgo  Hewitt,  the  testator  in  the  cause,  by  his  will 

date  the  15th  of  January,  18o3,  appointed  Bea- 

Howell  Jone0>  the  defendant  in  this  suit,  and  several 


•  Before    Lord   Kinosdown,   Lord  Justice  Knight 
BstKHC,  and  Lord  Justice  Tubneb. 


other  persons  named  in  the  will,  to  be  his  executors,  and 
grave  and  devised  his  sugarwork  plantations  or  estates,  called 
Warrens  and  Cane  Garden,  and  Bloomsbury,  and  Caledonia^ 
in  the  said  island,  and  all  the  lands,  buildings,  hereditaments, 
stock,  crops,  plantation,  utensils,  and  implements,  and  other 
g^oods  and  chattels  to  the  said  plantations  respectively 
belonging,  unto  and  to  the  use  of  the  said  Benjamin 
Howell  Jones  and  the  said  several  other  persons  whom  h& 
had  named  as  executors,  their  heirs  and  assigns,  upon 
trust,  to  conduct,  keep  up,  and  manage  the  said  planta- 
tions and  hereditaments  in  the  most  advantageous  manner^ 
and  to  pay  and  apply  the  rents,  issues,  and  profits  tiiereof 
respectively,  until  the  period  thereinafter  mentioned,  in. 
manner  foUowing, — tiiat  is  to  say,  in  payment  of  the  ex- 
pense of  executing  the  trust,  including  a  commission  of  five 
per'cent.  of  the  net  annual  clearances  of  the  said  plaata* 
tions,  to  be  retained  by  the  said  trustees,  or  such  of  Hneok 
as  should  act  in  his  affairs,  as  a  remuneraticm  for  their  or 
his  care  and  trouble;  and  in  payment  ot  several  aannitieB 
to  several  persons  named  in  the  will,  and  also  in  providing 
for  the  maintenance  and  education  of  several  of  thb  v^ 
spondents,  the  plaintiff^  in  the  suit,  and  also  in  rmSsingy 
in  aid  of  his  i>ersonal  estate  not  specifically  bequeathed,  so 
much  money  as  should  be  required  to  satisfy  his  funeral 
and  testamentary  expenses  and  debts,  and  the  liens  and 
charges  on  his  said  plantations  and  estates  respectively,  and 
tha  interest  thereof,  until  t^e  said  debts  and  liens  should 
be  fully  paid  and  satisfied,  with  a  direction  to  apply  the 
moneys  so  raised  accordingly,  and  when,  and  so  soon  as  all 
the  said  debts  and  liens  aforesaid  should  be  fully  paid  and 
satisfied,  so  that  his  estate  was  free  from  debt;  and  in 
the  mean  time,  subject  to  the  trusts  aforesaid,  the  testator 
directed  the  said  plantations  respectively  to  be  held  upon 
trusts  mentioned  in  the  will  for  the  benefit  <^  the  respon<^ 
dents  respectively.  By  a  oodieil  to  his  will  bearing  date 
the  8th  of  June,  1854,  the  testator  gave  another  annuity^ 
and  directed  the  trustees  or  trustee  of  his  will  duringsuch 
time  as  they  or  he  should  be  in  the  possession  or  manage- 
ment of  his  said  estates,  to  pay  the  said  annuity  concurrently 
with  the  other  annuities  given  by  his  wilL  And  when  and 
and  so  soon  as  his  trustees  or  trustee  should  give  up  pos- 
session of  any  of  his  estates  under  the  trusts  of  his  will, 
he  directed  that  his  estates  should,  as  between  themselves, 
contribute  to  the  payment  of  the  said  annuity  in  the  pro- 
portions therein  mentioned.  The  testator  died  on  the  4th 
of  August,  1854;  and  Benjamin  Howell  Jones,  the  defen- 
dant in  the  suit,  alone  proved  the  will  and  codicil,  and 
alone  acted  in  the  trusts  thereof. 

The  appellant  is  a  West  India  merchant,  carrying  on 
business  at  Bristol  under  the  firm  of  Thoauts  Daniel  Sc 
Sons,  and  in  London  under  the  firm  of  Thomas  Daniel  ic 
Co.  The  testator  in  his  lifetime  consigned  part  of  the 
produce  of  his  plantations  to  the  appellant  under  his 
aforesaid  firms,  and  other  parts  thereof  to  ot&er  West  India 
merchants  in  this  country,  and  at  the  time  of  his  death  he 
was  indebted  to  the  ax^pellant's  &rms  on  the  balance  of 
their  accounts  as  consignees  to  the  amount  in  the  whole 
of  £2,000  and  upwards.  He  was  then  also  indebted  to 
his  other  consignees  in  oonsiderable  sums.  After  the 
testator's  death  the  defendant  B.  H.  Jones,  his  sole  acting 
executor  and  trustee,  continued  to  consign  parts  of  the 
produce  of  the  testator's  plantations  to  the  appellant's  finn, 
and  other  ^parts  thereof  to  the  testator's  other  consignees, 
but  the  consigrnments  to  these  other  oonsigneee  were,  it 
appears,  made  in  liquidation  or  reduction  of  the  balances 
which  were  due  to  them  from  the  testator  at  the  time  of 
his  death. 

On  the  balances  of  the  accounts  of  the  appellant's  firms 
made  up  to  the  Slst  of  December,  1850,  with  interest  to 
that  date,  there  was  due  to  the  firm  of  Daniel  k  Sons 
the  sum  of  £4,285  18s.  Id.,  and  to  the  firm  of  Daniel  k 
Co.  the  sum  of  £4,752  lOs.  lOd.  The  bill  in  the  cause 
was  filed  on  the  21stof  July,  1859,  and  on  the  29th  of  July, 
1859,  a  receiver  was  appointed  of  the  testator's  real  and 
personal  estates.    By  the  decree  made  upon  the  hearing' 
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of  the  cause,  bearing  date  the  11th  of  November,  1859, 
accounts  were  directed  to  be  taken  of  the  estate  and  assets 
of  the  testator. 

Under  this  decree  the  appellant  carried  in  two  states  of 
facts,  claiming  the  above-mentioned  sums  of  £4,285  ISs. 
Id.  and  £4,752  lOs.  lOd.  against  the  testator^s  estate,  and 
on  the  7th  day  of  December,  18  GO,  the  master  made  his 
report  in  the  cause,  by  which  he  found  that  the  defen- 
dant B.  H.  Jones,  as  executor  and  trustee,  was  indebted 
to  the  estate  of  the  testator  in  the  sum  of  £0,690  10s., 
on  account  of  the  net  proceeds  of  the  crops  and  profits  of 
the  plantations  and  of  other  moneys  received  by  him  as 
executor  and  trustee;  and  with  reference  to  the  sums 
claimed  by  the  appellant,  he  certified  that  these  claims 
had  been  objected  to  on  the  grounds  that  the  amounts 
claimed  were  personal  contracts  of  the  executor,  and  njot 
authorised  under  the  will  of  the  testator,  and  that  the 
defendant  B.  H.  Jones  had  received  considerable  sums  of 
money  as  the  net  clearances  of  the  said  plantations  in 
each  year  since  the  testator's  death,  and  was  largely  in- 
debted to  the  testator's  estate  on  account  thereof;  and 
he  further  certified  that  he  did  not  find  any  clause  in 
the  testator's  will  giving  power  to  the  executor  to 
raise  money  on  the  security  of  the  estates,  and  that 
he  was  of  opinion  that  the  appellant's  firms  were 
entitled  to  the  fuU  amount  of  the  judgment  debt 
assigned  to  them,  and  were  also  entitled  to  place  the 
orders  and  drafts  of  the  defendant  B.  H.  Jones,  executor 
and  trustee,  against  the  amount  of  the  produce  shipped 
and  consigfned  by  him  or  in  their  hands  at  the  death  of 
the  testator,  and  to  keep  alive  their  original  account 
against  the  testator's  estate;  but  that  they  were  not  justi- 
fied in  making  advances  to  the  said  defendant  B.  H.  Jones 
to  the  large  amount  of  £G,771  14s.  Id.  in  excess  of  the 
produce  shipped  and  the  amount  realised.  He  therefore 
allowed  the  appellant  only  the  amount  of  the  judgment 
debt  and  of  the  balances  due  from  the  testator  at  the 
time  of  his  death  to  the  appellant's  firms,  with  interest  to 
the  20th  July,  1850,  the  time  of  the  appointment  of  the 
receiver. 

The  appellant  then  presented  a  petition  by  way  of  ex- 
ception to  this  report.  By  this  petition  the  appellant 
stated  that  after  the  death  of  the  testator  the  defendant 
B.  H.  Jones,  having  no  money  or  personal  estate  of  the 
testator  to  enable  him  to  carry  on  the  cultivation  of  the 
said  plantations,  applied  to  his,  the  appellant's,  firms  to 
advance  him  money  for  that  purpose,  and  to  enable  him 
to  carry  out  the  trusts  of  the  testator's  will,  agreeing  to 
consign  the  crops  of  sugar  made  on  the  plantations  to  re- 
imburse the  advances,  and  that  the  appellant's  firms 
agreed  to  do  so,  and  accordingly  did  so  by  the  defendant 
B.  H.  Jones  drawing  bills  of  exchange  on  the  said  firms, 
and  consigning  them  sugar  from  the  said  plantations  to 
repay  the  sums  paid  by  them  as  acceptors  of  the  said  biUs, 
and  towards  the  payment  of  supplies  sent  out  by  them  for 
the  said  plantations,  and  otherwise  for  moneys  paid  on 
account  of  the  testator's  estate;  and  after  setting  forth  in 
detail  the  payments  which  had  been  made  by  the  ap- 
pellant's firms,  the  appellant  by  the  petition  insisted  that 
the  master  was  not  justified  in  disallowing  his  claims; 
that  his  firms,  as  consignees  of  th6  testator's  plantations, 
had  a  lien  on  the  crops  of  the  plantations  in  respect  of 
their  claims;  that  the  testator  having  devised  his  planta- 
tions to  trustees,  including  the  defendant  B.  H.  Jones, 
who  had  alone  acted  in  the  trusts,  thereby  authorized  the 
defendant  B.  H.  Jones  to  pledge  the  crops  of  the  planta- 
tions to  raise  money  for  the  purposes  of  the  trusts,  and 
that  he  (the  appellant)  having  advanced  money  for  those 
purposes,  was  entitled  to  be  repaid  such  moneys  out  of  the 
crops  of  the  estate,  and  was  entitled  to  a  lien  upon  such  qrops 
until  the  same  were  repaid;  and  further,  that  he  was  in 
no  way  answerable  for  the  application  of  the  proceeds  of 
the  crops  which  came  to  the  hands  of  the  defendant  B.  H. 
Jones,  he  not  being  bound  to  see,  and  it  being  impossible 
for  him  to  see,  to  the  application  thereof.    The  petition 


therefore  prayed  that  the  master  might  be  directed  to 
allow  the  items  in  the  accounts  of  the  appellant's  firms 
which  had  been  disallowed  by  him;  and  that  the  receiver 
might  be  directed  to  consign  the  crops  of  sugar  of  the  tes- 
tator's plantations  to  the  appellant's  firms  until  the  respec- 
tive balances  due  to  them  as  consignees  were  fully  paid 
and  satisfied.  There  was  an  affidavit  that  the  appellant's 
firms  gave  no  personal  c^redit  to  the  defendant  B.  H.  Jones 
in  respect  of  the  advances  they  made  for  the  benefit  of 
the  testator's  plantations,  but  that  they  looked  to  be  repaid 
such  advances  out  of  the  sugar  made  on  the  said  planta- 
tions, and  which  the  defendant  B.  H.  Jones,  as  executor 
and  trustee,  agreed  with  the  deponent,  as  the  attorney 
and  agent  of  the  appellants,  to  consign  to  the  appellant's 
firms  in  payment  of  the  advances  made  to  the  defendant, 
B.  H.  Jones,  as  such  executor  and  trustee,  for  the  benefit 
of  the  testator's  estate. 

By  an  order  made  on  this  petition,  and  bearing  date  the 
27th  March,  1861,  the  Court  ordered  that  the  master 
should  add  to  his  report  a  more  complete  account  between 
the  defendant  B.  H.  Jones  and  the  appellant's  firms. 

In  pursuance  of  this  order,  the  master  made  a  further 
report,  dated  the  26th  April,  1861,  by  which,  after  stating 
that  the  appellant's  solicitors  had  declared  their  inability 
to  give  any  further  account,  or  to  furnish  any  information 
as  to  the  application  of  the  moneys  drawn  out  of  the 
appellant's  haads  by  the  defendant,  B.  H.  Jones,  he  certi- 
fied that  it  was  impossible  to  show  how  the  moneys  drawn 
by  the  defendant,  B.  H.  Jones,  were  expended;  and  after 
stating  particulars  of  sums  paid  by  the  appellant's  firm  to 
and  on  accountof  the  annuitants  and  devisees,  and  for  debts 
and  insurance,  he  added  that  the  proceeds  of  the  sugars 
consigned  to  the  appellant's  firms  were  far  more  than 
sufficient  to  meet  these  payments  and  charges,  and  that 
the  balances  of  such  proceeds  and  sums  far  exceeding  such 
balances  had  been  drawn  by  the  defendant,  B.  H.  Jones, 
from  the  appellant's  firms,  and  the  appropriation  of  them, 
could  not  be  traced.  He  further  stated  that  the  defen- 
dant, B.  H.  Jones,  had  been  debited  with  the  whole  amount 
realized  by  the  sales  of  the  sugars  consigned,  as  well  as 
by  the  offal  crops  of  the  plantations  during  the  period  he 
acted  as  executor,  and  had  been  credited  with  the  pay- 
ments which  had  been  made  to  the  parties  interested 
under  the  will  by  his  sanction,  direction,  or  orders;  and  he 
concluded  his  report  by  referring  to  an  account  in  which 
he  adjusted  the  claims  of  the  appellant's  firms  in  the 
same  mode  in  substance  as  he  had  adopted  in  his  former 
report.  Exceptions  were  taken  by  the  appellant  to  this 
report.  They  were  in  substance  to  the  effect  that  credit 
had  not  been  given  to  the  appellant's  firms  for  all  the 
sums  which  had  been  paid  upon  the  bills  drawn  by  the 
defendant,  B.  H.  Jones,  and  in  discharge  of  the  incum- 
brances and  charges  against  the  testator's  estate. 

Upon  the  hearing  of  these  exceptions  the  fbUowiug 
order  was  made: — ^The  Court  directed  the  reports  to  be 
referred  to  the  master.  It  declared  the  appellant's  firms 
to  be  fully  entitled  to  be  repaid  out  of  the  future  crops  of 
the  estates  to  be  consigned  to  them  for  that  purpose  all 
sums  which  they  had  advanced  to  the  trustee,  and  which 
had  been  in  any  manner  expended  for  the  benefit  of  the 
estates;  and  after  referring  to  the  appellant's  solicitors 
having  declared  their  inability  to  furnish  further  informa- 
tion, it  directed  that  the  master  should  be  at  liberty  to 
keep  open  the  question  for  the  period  of  three  months  to 
give  an  opportunity  for  reconsideration,  and  if  this  was 
declined,  the  master  was  to  make  up  his  account  on  the 
principle  before  stated,  and  declare  the  balance  which 
might  thus  appear  to  be  due  and  for  which  the  appellant 
would  be  entitled  to  the  judgment  of  the  Court  In  con- 
clusion, the  Court  ordered  the  exceptions  to  be  overruled, 
and  with  costs. 

It  was  from  this  order  the  present  appeal  was  brought. 
The  petition  of  appeal  prayed  not  only  that  the  order 
might  be  reversed  and  the  items  claimed  by  the  appellant 
in  the  accounts  of  his  firms  allowed,  but  that  the  receiver 
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should  be  directed  to  consign  the  crops  of  sugar  of  the 
testator*8  plantations  to  the  appellant's  firms,  until  the 
respective  balances  due  to  them  as  consignees  were  fully 
paid  and  satisfied. 

In  pursuance  of  this  order  the  master  made  a  further 
report,  dated  the  26th  April,  1801,  by  which,  after  stating 
that  the  appellant's  solicitors  had  declared  their  inability 
to  give  any  further  account,  or  to  furnish  any  information 
as  to  the  application  of  the  moneys  drawn  out  of  the  ap- 
pellant's hands  by  the  defendant  B.  H.  Jones,  he  certified 
that  it  was  impossible  to  show  how  the  moneys  drawn 
by  the  defendant  B.  H.  Jones  were  expended;  and  after 
ftating  particulars  of  sums  paid  by  the  appellant's  firms  to 
and  on  account  of  the  annuitants  and  devisees,  and  for 
debts  and  supplies  and  insurance,  he  added  that  the  pro- 
ceeds of  the  sugars  consigned  to  the  appellant's  firms  were 
fm  more  than  sufficient  to  meet  these  payments  and  charges, 
and  that  the  balances  of  such  proceeds  and  sum  far  exceed- 
ing such  balances  had  been  drawn  by  the  defendant  B. 
H.  Jones  from  the  appellant's  firms,  and  the  appropriation 
of  them  could  not  be  traced.     He  further  stated  that  the 
defendant,  B.  H.  Jones,  had  been  debited  with  the  whole 
amount  realized  by  the  sales  of  the  sugars  consigned,  as 
well  as  by  the  offal  crops  of  the  plantations  during  the 
period  he  acted  as  executor,  and  had  been  credited  with  the 
payments  which  had  been  made  to  the  parties  interested 
nnder  the  will  by  his  sanction,  direction,  or  orders;  and 
he  concluded  his  report  by  referring  to  an  account  in 
which  he  adjusted  the  claims  of  the  appellant's  firms  in 
the  same  mode  in  substance  as  he  had  adopted  in  his 
ftinner  report.     Exceptions  were  taken  by  the  appellant  to 
this  report.     They  were  in  substance  to  the  effect  that 
cnedit  had  not  been  given  to  the  appellant's  firms  for  all 
the  sums  which  had  been  paid  upon  the  bills  drawn  by  the 
defendaxkt,  B.  H.  Jones,  and  in  discharge  of  the  incum- 
kanoes  and  charges  against  the  testator's  estate. 

Upon  the  hearing  of  these  exceptions  the  following 
«der  was  made: — ^The  Court  directed  the  reports  to  be  re- 
ferred to  the  master.  It  declared  the  appellant's  firms  to 
te  fully  entitled  to  be  repaid  out  of  the  future  crops  of  the 
estate  to  be  consigned  to  them  for  that  purpose  all  sums 
"vhich  they  had  advanced  to  the  trustee,  and  which  had 
jeen  in  any  manner  expended  for  the  benefit  of  the  estates ; 
aiKi  after  referring  to  the  appellant's  solicitors  having 
declared  their  inability  to  furnish  further  information,  it 
directed  that  the  master  should  be  at  liberty  to  keep  open 
the  question  for  a  period  of  three  months  to  give  an  oppor- 
txnity  for  reconsideration,  and  if  this  was  declined,  the 
na^er  was  to  make  up  his  account  on  the  principle  before 
atsXed^  and  declare  the  balance  which  might  thus  appear 
to  be  due  and  for  which  the  appellant  would  be  entitled 
to  the  judgment  of  the  court.  In  conclusion,  the  Court 
ordered  the  exceptions  to  be  overruled,  and  with  costs. 

It  was  from  this  order  the  present  appeal  was  brought. 
The  petition  of  appeal  prayed  not  only  that  the  order 
ndght  be  reversed  and  the  items  claimed  by  the  appellant 
in  the  accounts  of  his  firms  allowed,  but  that  the  receiver 
^K>uld  be  directed  to  consign  the  crops  of  sugar  of  the  tes- 
tator's plantations  to  the  appellant's  firms,  until  the  respec- 
tive balances  due  to  them  as  consignees  were  fully  paid 
and  satisfied. 

Cairns,  Q.C,  and  Dmce,  for  the  appellant,  cited  Fraser 
T.  Burgeit,  13  Moo.  P.  C.  314. 

R&U^  Q.  C,  and  Archibald  Smith,  for  respondents,  referred 
to  Worrall  v.  Harford,  8  Ves.  4;  Scott  v.  Ncibitt,  14  Ves. 
435,  441 ;  WiUtm  v.  Hallilcy,  1  R.  &  My.  590;  2  Jarm.  on 
Willa,  580;  Bennet  v.  Wyndham,  23  Beav.  521;  Bernard 
T.  Barnes,  11  W.  R.  48,  9  Jur.  N.  S.  34. 

April  27. — The  judgment  of  their  Lordships  was  de- 
livered by  Lord  Chief  Justice  Turner.  After  stating  the 
^cta,  his  Lordship  proceeded  at  follows: — ^This  case  was 
Teiy  fully  and  ably  argued  before  us.  It  was  contended 
on  the  part  of  the  appellant  that  he  is  entitled  to  the 
z^ief  aought  by  this  appeal  by  virtue  of  the  special  agree- 


ment entered  into  on  his  part  with  the  defendant,  B.  H. 
Jones,  or,  failing  his  title  under  that  agreement,  by  virtue 
of  the  rights  and  remedies  to  which,  as  was  insisted  on 
Ms  part,  all  consignees  of  West  India  estates  are  en- 
titled independently  of  any  special  agreement.  On 
the  part  of  the  respondents,  on  the  other  hand,  both 
the  existence  and  validity  of  the  alleged  special  agree- 
ment, and  the  rights  and  remedies  claimed  on  the  part  of 
the  appellant  to  belong  to  consignees  of  West  India 
estates  independently  of  special  agreement,  were  disputed 
and  denied.  The  case,  therefore,  presents  two  subjects  for 
consideration:  the  special  agreement,  and  the  general 
rights  and  remedies  of  consignees  of  West  India  estates 
Jt  will  be  convenient  first,  to  consider  how  the  case  stands 
as  to  the  special  agreement.  As  to  the  existence  of  this 
agreement  their  Lordships  are  fully  satisfied  upon  the 
evidence  before  them  that  the  agreement  was,  in  fact, 
made  and  entered  into.  Then  comes  the  question  of  its 
validity.  That  question  depends  upon  two  points:  first, 
whether,  according  to  the  true  construction  of  the  testator's 
will,  the  defendant,  B.  H.  Jones,  had  power  to  bind  the 
future  profits  of  the  plantations  by  such  an  agreement; 
and,  secondly,  whether,  assuming  that  he  had  this  power, 
he  has  well  and  effectually  exercised  it.  First,  then,  as  to 
the  construction  of  the  testator's  will.  It  is  to  be  observed 
that  the  primary  object  of  the  testator  was  that  his  plan- 
tations should  be  kept  up,  conducted,  and  managed  in  the 
most  advantageous  manner.  Not  only  is  this  trust  in 
terms  declared  by  the  will,  but  every  p»irpose  of  the  will 
— the  payment  of  the  expenses  of  the  trust,  of  the  annuities 
of  the  allowances  for  maintenance,  of  the  testator's  general 
debts,  and  of  the  liens  and  charges  on  the  plantations — 
depends  upon  that  trust  being  fully  carried  into  effect. 
The  will,  therefore,  ought  plainly  to  be  so  construed  as  to 
give  full  effect  to  these  purposes.  Looking,  then,  to  the 
dispositions  of  the  will,  there  is  not,  it  is  to  be  observed, 
any  trust  of  the  surplus  of  the  rents  and  profits  after 
answering  some  only  of  the  special  purposes  designated  by 
the  will,  but  the  whole  rents  and  profits  are  dedicated  to 
all  the  special  purposes  which  are  pointed  out.  The  devi- 
sees of  the  estates  take  subject  to  those  purposes.  The 
intention,  therefore,  must  have  been  to  vest  in  the  trustees 
full  power  over  both  the  immediate  and  the  future  rents 
and  profits;  and  that  this  was  the  intention  is  made  clear  by 
the  trust  to  raise  money  to  supply  the  deficiency  of  the  per- 
sonal estate  for  the  payment  of  the  debts.  It  is  true,  indeed, 
that  this  trust  does  not  in  terms  extend  to  all  the  purposes  of 
the  will,  and  does  not  in  terms  embrace  the  raising  money 
for  keeping  up  and  managing  the  plantations:  but  this 
latter  purpose,  though  not  in  terms  expressed,  must,  as  it 
seems  to  their  Lordships,  almost  necessarily  be  implied ;  for, 
unless  the  plantations  were  so  kept  up,  the  trust  for  raising 
money  for  the  payment  of  the  debts  could  not  be  made 
available.  These  considerations  present  themselves  upon 
the  face  of  the  trusts  declared  by  this  will.  They  become 
of  much  greater  weight  when  the  subject  to  which  those 
trusts  apply  is  taken  into  consideration.  Plantations  in 
the  West  Indies  cannot  be  regarded  in  the  same  light 
as  landed  estates  in  England.  The  cultivation  of  them 
is,  as  was  repeatedly  said  by  Lord  Eldon,  a  species  of  trade. 
In  all  questions  resx)ecting  them  considerations  of  trade 
and  commerce  quite  foreign  to  the  cultivation  of  landed 
estates  in  this  country  present  themselves.  They  cannot 
be  carded  on  without  the  intervention  of  consignees  and 
agents  in  this  countiy,  and  the  cases  are  rare  indeed  in 
which  they  can  at  all  be  carried  on  without  advances 
being  made  by  those  consignees  and  agents  to  be  reim- 
bursed out  of  the  future  proceeds.  In  the  ordinary  course 
of  business  the  cultivation  of  a  West  India  Estate  can  no 
more  be  carried  on  without  advances  being  made  by  con- 
signees, and  being  so  reimbursed,  than  trade  can  be 
carried  on  in  this  country  without  debts  being  contracted 
and  being  paid  or  secured.  It  may  be  as  well  to  add  on 
this  part  of  the  case  that  this  difference  between  West 
India  estates  and  landed  estates  in  this  oountiy  does  not 
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enter  merely  into  questions  relating  to  the  conduct  and 
dealings  of  trustees,  but  that  it  goes  much  further,  and 
affects  the  construction  of  wills  and  instruments  relating 
to  the  estates,  as  was  held  in  the  caie  of  Lushington  y. 
Sewelljl  Sim.,  by  the  late  Sir  Anthony  Hart,  a  judge 
eminently  acquainted  with  the  law  and  practice  relating 
to  estates  in  the  West  Indies.    Their  Lordships  feel  bound, 
therefore,  both  by  authority  and  upon  principle,  to  apply 
these  considerations  to  the  construction  of  this  will;  and, 
so  applying  them,  they  have  come  to  the  conclusion  that, 
according  to  the  true  construction  of  this  will,  it  was 
within  the  power  of  the  defe^ndant,  B.  H.  Jones,  to  bind 
the  future  profits  of  these  plantations  by  the  agreement 
entered  into   by  him   with   the   appellant's  firms.     As 
to    the   second   point,   their  Lordahips   think   that   th# 
objection   that  the  agfreement  was   void   by  reason  of 
its  not  having   been  reduced  to   writing,   is  not  well 
founded,  the  agreement  having  been  in  part  performed. 
Their  Lordi^hips  therefore  are  of  opinion  that,  by  virtue 
of  the  special  agreement  entered  into  with  the  defendant 
B.  H.  Jones,  the  appellant's  firms  are  entitled  to  be  paid 
out  of  the  testator's  estate  all  the  sums  advanced  by  them 
respectively,  with  interest  thereon;  but  in  holding  this 
they  desire  to  be  distinctly  understood  as  proceeding  upon 
the  ground  that  in  their  opinion  the  agreement  was  ho)id 
fide  made  and  bonujidii  acted  upon  on  the  part  of  the  ap- 
I)ellant's  firms.     They  collect  from  the  reasons  of  the 
judgment  printed  in  the  appendix  that  the  Court  in  Bar- 
badoes  entertained  a  different  opinion  upon  this  point,  and 
considered  that  the  large  amount  of  the  drafts  drawn  by 
the  defendant  B.  H.  Jones  upon  the  appellant's  firms  put 
them  upon  inquiry,  and  justified  the  conclusion  that  they 
were  aware  that  the  defendant  was  misapplying   the 
moneys  which  were  drawn  for  by  him.  If  their  Lordships 
had  seen  their  way  to  this  view  of  the  case,  they  would 
not  have  hesitated  to  affirm  this  order;  but  the  facts  of 
the  case  do  not  appear  to  them  to  warrant  this  conclusion. 
Their  Lordships  collect  from  the  order  under  appeal  that 
in  the  opinion  of  the  Court  of  Barbadoes  the  appellant  was 
bound  to  see  to  the  application  of  the  moneys  advanced 
by  him  under  the  agreement;  but  however  this  may  have 
been  in  the  view  which  the  Court  in  Barbadoes  took  of 
the  case,  their  Lordships  are  of  opinion  that  as  the  case 
really  stands  no   such  obligation   rested  on  the  appel- 
lant.   The  moneys  advanced  by  him  were  not  meant  or 
intended  to  be  applied  to   any  defined  or  special  pur- 
pose.   They  were  of  necessity  to  be  applied  at  the  dis- 
cretion of  the  trustee  to  whom  they  were  advanced.    To 
hold  that  the  appellant's  firms  were  bound  to  see  to  the 
application  of  these  advances  would  in  effect  render  it  im- 
possible that  any  such  advances  could  be  made.     The 
principle  which  governs  the  cases  as  to  the  obligation  of 
seeing  to  the  application  of  money  applicable  to  the  pay- 
ment of  debts  seems  to  their  Lordships  to  settle  this  ques- 
tion.   The  appellant,   then,   being  in   their  Lordships' 
judgment  entitled  to  relief  by  virtue  of  the  special  agree- 
ment, it  is  unnecessary  for  their  Lordships  to  say  how  the 
case  would,  in  their  opinion,  have  stood  independently  of 
that  agfreement;  but  it  may  be  right  to  add  that  they  are 
not  satisfied  that  the  rights  of  consignees  of  estates  held 
in  trust  ought  in  all  cases  to  be  affected  by  the  defaults  of 
the  trustees.  The  case  of  Simond  v.  Hihharty  1  R.  &  Myl.  719, 
seems  to  have  an  important  bearing  upon  this  point.  There 
may  be  rights  on  the  part  of  the  consignees  paramount  to 
the  rights  both  of  the  trustees  and  the  catwi  que  tnists ;  but 
their  Lordships  desire  to  be  understood  as  not  intending 
to  give  any  final  opinion  on  this  question.  Their  Lordships, 
therefore,  will  humbly  recommend  her  Majesty  to  reverse 
the  order  complained  of  by  this  appeal,  and  to  declare 
that  no  order  ought  to  have  been  made  either  over- 
ruling or  allowing  the  exceptions  taken  by  the  appellant 
to  the  master's  report,  but  that  the  accounts  of  the  appel- 
lant's firms  of  Daniel  &  Son  and  Daniel  &  Co.,  as  con- 
signees, ought  to  have  been  and  ought  to  be  taken,  and 
i£a,t  in  taking  sudh  accounts  the^  appellant's  said  firms 


respectively  ought  to  have  been  and  ought  to  be  allowed 
all  sums  of  money  paid  by  them  respectively  to  or  by  the 
order  of  the  said  defendant  Benjamin  Howell  Jones,  as 
executor  or  trustee  of  the  said  testator's  will  in  respect  of 
his  drafts  against  consignments,  or  in  the  ordinary  way  of 
business,  for  the  cultivation  of  the  said  testator's  planta- 
tions or  estates,  or  in  or  towards  payment  of  any  charge 
or  liens  affecting  the  said  plantations  or  estates,  or  any  of 
them,  or  otherwise  for  the  purposes  of  the  said  testator's 
will  and  codicil,  or  either  of  them;  and  that  what,  upon 
the  taking  of  the  said  accounts,  shall  be  found  to  have^ 
been  the  balances  due  to  the  appellant's  said  firms  at  the 
time  of  the  appointment  of  the  receiver  in  the  cause 
ought  to  have  been  and  ought  to  be  allowed  to  the 
appellant  against  the  testator's  estate,  and  ought  to 
have  been  and  ought  to  be  paid  to  the  appellant  out 
of  such  estate,  with  interest  upon  such  balances  at  the 
usual  rate  and  according  to  •  the  usual  course  until  pay- 
ment thereof;  and  to  order  that  the  case  be  remitted  to 
the  Court  in  Barbadoes  with  directions  to  carry  the  above 
declarations  into  effect;  and  further  to  order  that  the  ap- 
pellant's costs  of  the  exceptions  and  of  this  ai>peal  be 
added  to  the  amount  which  shall  be  found  payable  to  him» 
and  be  also  paid  out  of  the  testator's  estate,  with  liberty 
to  the  appellant  to  apply  to  the  court  in  Barbadoes  res- 
pecting the  payment  to  him  and  otherwise  as  he  may  be 
advised.  It  is,  as  above  mentioned,  asked  by  the  petition 
of  appeal  that  the  receiver  may  be  directed  to  consign  the 
produce  of  the  plantations  to  the  appellant;  but  their 
Lordships  do  not  think  that  such  an  order  could  properly 
have  been  made  upon  the  hearing  of  the  exceptions,  and 
they  therefore  make  no  order  on  this  part  of  the  petition. 
The  appellant,  if  so  advised,  may  apply  to  the  Court  in 
Barbadoes  for  this  part  of  the  relief  asked  by  the  petition 
of  appeaL 

Judgment  reversed. 

Attorneys  for  i^peUant,  Ihuce  ^  Sans, 

Attorneys  for  respondents,  Bat/s  ^  Tweedie, 


He  Norton's  Patent.*  March  4. 

Ex  parte  Salt. 

Patent — ProUmgatioti — A$9ignee. 

The  grounds  upon  which  their  Lordships  grant  extensions^ 
of  patents  all  have  reference  to  the  inventor  himself.  They 
are — Ist^to  reieard  tlie  inventor  for  the  pecidiar  ability 
and  industry  he  has  exercised  in  making  the  discovery ; 
2ndlyf  to  reward  him  because  some  great  benefit  of  an  wn- 
umuU  description  has  been  conferred  by  him  upon  tlie  pub- 
lic through  tfie  invention  itself ;  or  lastly,  because  the  in- 
ventor  has  not  been  s^fficiently  remunerated  by  the  profits 
derived  from  his  strenuous  exertions  to  make  the  invention 
profitable. 

All  these  grounds  proceed  upon  the  supposition  that  the 
invention  is  a  new  and  useful  invention;  but  where  tJie  in- 
ventor intentionally  delays  for  a  great  length  of  time  at- 
tempting to  put  it  into  practice,  these  grounds  cannot  be 
relied  upon  by  him  unless  he  show  soms  reasonable  excuse 
for  the  delay.  The  assignee  of  a  patent  does  not,  unless 
under  peculiar  circumstances,  apply  on  the  same  favourable 
footing  that  the  original  inventor  does,  and  still  less  so 
where  the  application  is  really  on  behalf  (^  a  joint  stock 
company,  who  buy  the  patent,  with  no  purpose  nhieh  ean 
confer  any  benefit  on  the  original  inventor. 

Petition  for  prolongation  of  the  term  of  letters  patent. 
The  petition  stated  that  one  F.  W.  Norton  attained  the 
grant  of  letters  patent  under  the  great  seal  of  the  United 
Kingdom  in  1849,  for  an  invention  of  eertain  improve- 
ments  in  the  production  of  figured  fabrios;  whereby  F.  W, 

*  Before  Sir  E.  Ryan,  the  Master  of  the  feoLLS,  and 

Sir  J.  T,  COLEBIDGE. 
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Kortoiiy  Ms  executors,  administrators,  and  assigns,  had  the 
sdie  privilege  to  make,  use,  and  exercise  the  said  inventions 
in  England  and  Ireland,  for  the  term  of  fourteen  years;  that 
letters  patent  to  the  lil^  effect  were  granted  in  Edinburgh 
for  the  use  of  the  inventions  in  Scotland,  and  that  these 
grants  were  duly  enrolled;  that  by  an  indenture  of  assign- 
ment of  22nd  of  September,  1853,  and  duly  registered,  the 
sole  and  exclusive  privileges  granted  to  F.  W.  Norton  and 
his  assigns  by  the  respective  letters  patent,  during  the 
residoe  of  the  then  unexpired  term  of  fourteen  years,  and 
for  any  extension  or  prolongation  that  might  be  granted, 
were  assigned  to  the  petitioner,  upon  trust  for  the  sole 
and  exdusive  benefit  of  the  petitioner  and  his  assigns; 
l^iatfltnce  the  assignment  F.  W.  Norton  had  died;  that  the 
invention  was,  at  the  date  of  the  letters  patent,  new  and 
useful  to  the  public,  and  that  F.  W.  Norton  was  the  true 
and  first  inventor;  that  the  respective  specifications 
describing  the  invention  were  suflScient  to  enable  compe- 
taxt  persons  to  carry  the  same  into  practical  operation ;  that 
the  invention  consisted  in  valuable  improvements  in  the 
mode  of  manufacturing  figured  fabrics,  such  as  carpets 
&c;  that  1^  petitioner  and  those  associated  with  him  in  his 
hssmess  had  devoted  much  time  to  endeavour  to  bring  the 
invientioa  into  practieal  operation,  and  that  in  addition  to 
£400  for  ihe  purohase  of  the  interest  assigned,  the  peti- 
tions had  i^so  expended  considerable  sums  in  such  endea- 
TOBFB ;  that  owing  to  the  difSoolties  attesiding  the  inttoduc- 
tied  c^  ^16  inrentlon,  the  petitioner  had  derived  no  re- 
maaerMtm  under  the  assignment,  and  that  F.  W.  Norton 
had  not  derived  adequate  remuneration.  Prayer  for  further 
prolongation  for  fourteen  years. 

BoviU,  Q.C.,  and  AstoHf  for  the  petitioner. — They  cited 
In  re  Marian's  Patent,  1  Web.  Pat.  Ca.  737;  In  re  Card- 
fpeWM  Patent,  10  Moo.  P.  C.  488. 

Grow,  Q.Cf  and  Webster,  for  the  respondents,  were  not 
called  upon. 

The  Masteb  of  the  Rolls  delivered  the  judgment  of 
tbeir  Lordshix>s — Their  Lordships  think  that  the  petitioner 
lias  not  made  out  a  sufficient  case  to  call  upon  this  Ck)urt 
for  an  extension  of  the  time  of  his  patent.  The  petitioner 
became  possessed  of  this  patent  in  the  year  1853,  and  it 
^ipears  to  their  Lordships  that  the  time  which  has  elapsed 
ance  1 853  down  to  the  present  time  (1863)  when  this  appli- 
cadon  is  made,  places  the  petitioner  in  a  species  of  dilemma 
^om  which  it  is  difficult  for  him  to  extricate  himself. 
Their  Lordships  think  that  if  nothing  has  been  done  with 
flus  patent  for  the  period  of  ten  years,  during  which  the 
petitioner  has  had  it^  it  must  be  either  beciMise  the  patent 
itself  cannot  be  practically  employed  for  any  useful  or 
beneficial  purpose,  or  because  the  petitioner  has  purposely 
abstained  from  endeavouring  so  to  employ  it.  If  the  former 
were  the  case,  that  would  furnish  a  decisive  reason  why 
their  Lordships  should  not  grant  an  extension  of  the  patent ; 
ct,  on  the  other  hand,  if  the  fact  be  that  this  patent  can 
be  put  to  a  useful  and  beneficial  purpose,  but  the  petitioner 
has  abstained  from  doing  so,  their  Lordships  are  unable 
to  understand,  and  would  require  to  have  it  expl^ned  to 
them,  why  it  should  not  have  been  put  to  a  useful  and 
beneficial  purpose  during  the  ten  years  that  the  petitioner 
bas  been  {yossessed  of  it.  Their  Lordships  think  it  would 
be  setting  a  bad  precedent  which  would  lead  to  injurious 
consequences  if  they  were  to  countenance  that  species  of 
wilful  delay.  It  may  well  happen  in  the  progress  of  dis- 
ooreiy  and  improvement  that  is  daily  taking  place  in  every 
department  of  science  and  art,  that  inventions  and  disco- 
veries might  be  made  applicable  to  the  particular  subject 
matter  of  some  patent,  which,  in  conjunction  with  and  as 
ta  addition  to  it,  might  be  of  great  value  to  the  inventors, 
bat  which  not  only  could  not  be  put  into  practice  witliout 
making  use  of  the  previous  invention,  but  for  which  patents 
bad  been  obtained  on  the  faith  that,  on  the  expiration  of 
the  patentjor  the  original  invention  itself,  they  would  be- 
come profitable.  And  if  their  Lordships  were  to  permit  a 
patentee  to  keep  his  patent  unemployed  for  a  period  of  ten 


or  twelve  years  in  the  expectation  that  such  a  state  of 
things  might  arise,  and  then,  when  it  arose,  come  and  ask 
for  an  extension  of  the  patent  on  the  ground  that  he  had 
not  obtained  sufficient  remuneration  for  it,  he  would  be 
obtaining  an  undue  and  unfair  advantage:  that  would  be 
making  use  of  the  intentional  non-employment  gI  his 
invention  in  order  thereby  to  obtain  a  share  of  the  profits 
properly  due  to  the  inventions  of  others,  and  would  thus 
frustrate  the  object  for  which  the  monopoly  granted  by 
letters  patent  was  created,  viz.,  the  rewarding  of  inventors 
for  their  merit,  and  thereby  to  encourage  them  in  making 
discoveries  useful  to  mankind.  The  grounds  upon  which 
their  Lordships  grant  extensions  of  patents  all  have  refer- 
ence to  the  inventor  himself.  They  are,  in  the  first  place, 
to  reward  the  inventor  for  the  peculiar  ability  and  industry 
he  has  exercised  in  making  the  discovery;  in  the  second 
place,  to  reward  him  because  some  great  benefit  of  an 
unusual  description  has  by  him  been  conferred  upon  the 
public  through  the  invention  itself;  &r  lastly,  because  the 
inventor  has  not  been  sufficiently  remunerated  by  the  pro- 
fits derived  from  his  strenuous  exertions  to  make  the 
invention  profitable.  All  these  grounds  proceed  upon  the 
supposition  that  the  invention  is  a  new  and  useful  inven- 
tion. But  where  the  inventor  intentions^y  delays  for  a 
great  length  of  time  attempting  to  put  it  into  practice,  the 
grounds  for  prolongation  of  the  patent  which  I  have  already 
mentioned  cannot  be  relied  on  by  him  unless  it  be  possible 
for  him  to  show  some  reasonable  excuse  for  the  delay.  In 
some  circumstances  there  might  be  a  considerable  ground 
of  excuse  arising  from  want  of  funds;  the  pecuniary  diffi- 
culties in  which  the  patentee  had  been  involved  in  working 
out  his  invention  might  have  placed  him  in  a  situation 
which  had  made  it  extremely  difficult  for  him  to  obtain 
the  means  for  taking  the  necessary  steps  to  put  the  patent 
into  operation.  But  it  appears  that  no  such  circumstances 
have  existed  in  the  present  case.  The  present  petitioner 
is  a  gentleman  possessed  of  affluence  and  ample  means  to 
put  this  invention  into  operation,  and  yet  it  appears  that 
he  has  taken  no  effectual  steps  for  this  purpose  during  the 
whole  period  in  which  he  has  enjoyed  the  patent  from  1853 
down  to  the  present  time.  This  delay,  however,  is  not 
the  only  reason  which  influences  their  Lordships  in  coming 
to  their  present  decision.  The  petitioner  is  not  the  in- 
ventor. It  is  very  true  that  under  the  late  statute 
a  person  is  not  excluded  from  applying  for  an  ex- 
tension of  a  patent  upon  the  ground  of  his  being  the 
assignee  of  the  patent;  but  it  must  always  be  borne  in 
mind  that  the  assignee  of  a  patent  does  not,  unless 
under  peculiar  circumstances,  apply  on  the  same  favour- 
able footing  that  the  original  inventor  does.  The  ground 
that  the  merits  of  the  inventor  ought  to  be  properly  re- 
warded, in  dealing  with  an  invention  which  has  proved 
useful  and  beneficial  to  the  public,  does  not  exist  in  the 
case  of  an  assignee,  unless  the  assignee  be  a  person  who 
has  assisted  the  patentee  with  funds  to  enable  him  to 
perfect  and  bring  out  his  invention,  and  has  thus  enabled 
him  to  bring  it  into  use;  none  of  which  grounds  exist  in 
the  present  case.  The  reason  why  the  assignee  of  a  patent 
is  not  precluded  from  making  an  application  for  an  ex- 
tension of  it  is  because,  as  was  stated  by  Ijord  Brougham 
in  the  case  of  Morgan's  Patent  (uH  sup.),  if  he 
were  so  precluded  it  would  diminish  the  value  of  the 
patent  in  the  hands  of  the  inventor  by  not  enabling  him 
to  dispose  of  his  patent  so  favourably  as  he  might  do  if 
the  assignee  of  it  were  not  excluded  from  applying  for  a 
prolongation.  But  not  only  does  the  petitioner  as  an 
assignee  not  appear  in  so  favourable  a  position  as  the 
inventor,  but  in  addition  to  that,  in  the  present  case,  it  is 
not  the  assignee  who  has  held  the  patent  for  ten  years, 
who  properly  speaking  is  himself  applying  for  the  exten- 
sion, but  he  has  formed,  or  has  concurred  in  forming,  a 
joint  stock  company  to  work  this  patent  in  conjunction 
with  others  founded  upon  it;  and  the  application  substan- 
tially is  that  of  the  joint  stock  company.  This  circumstance 
increases  the  unfavourable  light  in  which  their  Lordships 
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have  usually  regarded  these  cases.  In  one  case,  namely 
in  the  case  of  CardweWs  Patent  (nM  sup.),  where 
the  patentee  agreed  with  a  public  company  to  gfrant 
them  an  exclusive  licence  to  use  a  patent,  and, 
covenanted  to  obtain  a  renewal  of  it  to  be  for 
the  exclusive  benefit  of  the  same  persons,  though  their 
Lordships  held  that  the  matter  which  induced  them  to  re- 
commend her  Majesty  not  to  renew  the  patent  was,  that  the 
agreement  entered  into  was  repugnant  to  the  provisions 
of  the  6  &  6  WilL  4,  c.  83,  still  their  Lordships  in  giving 
judgment  by  Lord  Justice  Knight  Bruce  state  thus: — 
''  Considering  that  the  preseut  application  is  substantially 
rather  the  application  of  other  persons  than  of  the  peti- 
tioner; considering  also  the  great  advantages  the  Colaba 
Press  Company  appear  to  have  derived  from  this  patent,  and 
that,  though  originally  granted  to  the  petitioner,  if  there 
be  renewal,  the  company  will  probably  substantially  take 
more  interest  in  the  patent  than  Cardwell  himself,  their 
Lordships  doubt  veiy  much,  to  say  the  least,  whether, 
independently  of  the  particular  circumstances  to  which  I 
am  about  to  advert,  there  would  be  any  case  for  extending 
the  period  of  the  present  privilege."  Their  Lordships 
also  find  in  another  case,  the  case  of  the  Ehetric  Telegraph 
Company^  that  Lord  Langdale,  in  delivering  the  judgmen  t 
of  their  Lordships,  says, "  We  do  not  say  it  would  be  right 
to  take  into  consideration  the  mere  commercial  transactions 
of  a  company  of  this  sort,  if  it  had  turned  out  that  the 
contrary  had  been  the  case.  They  buy  this  patent  right; 
they  buy  it  for  a  commercial  purpose,  not  at  all  with  the 
view  of  encouraging  the  inventors,  or  of  rewarding  the 
inventors,  though,  when  they  are  sinking  their  own  capital 
in  this  particular  mode,  they  do  incidentally  give  a  profit  to 
the  inventors.  It  is  not  the  same  case  as  some  cases 
which  have  arisen,  where  the  inventor,  being  himself 
struggling  with  difficulty  for  the  want  of  capital,  is  obliged 
to  obtain  the  assistance  of  persons  who  have  capital, 
giving  them  a  share  of  the  profits,  which  may  be  done  in 
a  great  variety  of  ways  and  under  many  different  circum- 
stances; but  those  parties,  with  a  knowledge  of  the  value 
of  the  invention,  and  its  capability  of  being  reduced  to 
practical  use  to  any  extent  to  which  capital  might  be  em- 
ployed upon  it,  think  fit  to  engfage  that  capital  in  carrying 
on  a  trade  by  the  use  of  this  particular  invention."  And 
accordingly  in  that  case  their  Lordships  declined  to  prolong 
the  patent.  Their  Lordships  think  that  those  observations 
are  applicable  to  the  present  case.  In  this  case  it  appears 
that  the  real  applicants  are  a  mere  joint  stock  company, 
who  have  bought  this  patent  for  the  purpose  of  trading 
with  it,  and  with  others  founded  upon  it,  and  not  for  any 
purpose  by  means  of  which  any  benefit  can  be  derived 
by  the  original  inventor,  who  not  only  has  long  since 
parted  with  all  his  interest  in  it,  but  has  since  died. 
Their  Lordships  do  not  think  it  desirable  that  a  patent 
should  be  prolonged  for  such  an  object,  and  they  are 
moreover  apprehensive  that  if  they  were  to  accede  to 
the  prayer  of  the  petitioner,  it  might  be  that  the  other 
patents  taken  out  by  the  petitioner  and  founded  upon  this 
might  derive  undue  support  from  such  extension.  It 
may  be  that  these,  or  some  of  them,  are  not  in  themselves 
capable  of  being  supported  as  the  legal  subject  for  a 
patent  (on  which  their  Lordships  express  no  opinion,  as 
these  patents  are  not  the  subject  of  the  present  inquiry); 
but  if  the  fact  be  so  (and  the  observation  is  of  general 
import,  and  not  confined  to  this  case),  then  the  public 
might  be  excluded  from  the  use  of  certtdn  known  processes 
by  reason  of  their  being  inseparably  connected  with  the 
use  of  the  particular  invention,  the  patent  for  which  had 
been  extended;  and  if  the  auxiliary  and  supplemental  pa- 
tents have  been  taken  out  by  others  and  are  valid,  then  they, 
as  haa  been  already  observed,  might  be  deprived  of  their 
just  profits  if  an  extension  of  this  patent  were  granted. 
Taking  all  these  circumstances  into  consideration,  their 
Lordships  think  it  their  duty  humbly  to  recommend  her 
Majesty  not  to  grant  any  extension  of  the  patent  in  this 
case. 


Grove  submitted  that  this  was  one  of  the  cases  in  which 
costs  might  be  given. 

The  Master  op  the  Rolls. — ^We  do  not  think  the 
costs  ought  to  be  given  in  this  case. 

Extension  of  patent  refused. 


Common  fLato. 

Q-B.  May  2. 

Reg.  v.  The  Inhabitants  of  St.  George,  Hanover- 
square. 

Metropolis   Local   Management    Acty    1855  — 18    <5'    ^^ 
Vict,  c,  120 — Traiufer  ofaiUhoritiesandliabilitii's  of 
commissioners  or  trustees  under  local  Acts — Eeservation 
hy  section  239  of  powers  with  regard  to  enclosed  gardens 
and  ornamental  grounds. 

The  reservation  by  section  239  of  the  Metropolis  Local 
Management  Act,  1855,  (18  <J'  19  Vict.  c.  \2Qi) of  tlic 2>oivc7'» 
of  the  trustees  under  any  local  Acty  who  have  tlie  conti'ol  of 
any  enclosed  garden  or  ortiamental  ground,  is  confined  to  the 
future  maintenance  and  management  of  such  ^^  enclosed 
and  ground,  and  the  railing  andfootveay  bounding  tlie  garden 
same,**  and  does  not  extend  to  render  such  trustees  liable  for 
any  debts  incurred  by  them  or  their  predecessors  under 
such  local  Act,  nor  empotcer  them  to  levy  rates  for  the 
payment  of  such  debts,  even  though  such  debts  may  liave 
been  incurred  in  part  at  least  in  respect  of  tJie  enclosed 
garden  or  ornamental  ground  fvhich  remains  subject  to 
their  control;  but  the  liability  in  respect  of  all  such  debts 
is  transferred  to  tJie  vestry  or  district  board  within  whose 
parish  or  district  the  place  in  question  is  situated,  ajid 
they  are  empowered  to  levy  rates  for  the  payment  thereof. 

Mandamus  to  the  vestry  of  the  parish  of  St.  George^ 
Hanover-square,  reciting  an  Act  14  Geo.  3  (c.  lii.),. 
entitled  "  An  Act  to  enable  the  inhabitants  of  Gros- 
venor-square,  in  the  county  of  Middlesex,  to  pave, 
cleanse,  light,  water,  and  embellish  the  said  square, 
and  for  other  purposes  therein  mentioned;"  and  an 
Act  of  the  5  &  G  WiU.  4  (c.  xliii.),  entitled  "  An  Act  to 
enable  the  inhabitants  of  Grosvenor-square,  in  the  county 
of  Middlesex,  more  effectually  to  pave,  cleanse,  lights 
water,  and  embellish  the  said  square,  and  for  other 
purposes  therein  mentioned;"  and  the  Metropolis  Local 
Management  Act,  1855,(18  k  19  Vict.  c.  120).  And  aver- 
ring that  in  1774  the  then  trustees  for  putting  the  Act 
(14  (Jeo.  8,  c.  Hi.),  into  operation  had,  in  pursuance  of  the 
powers  contained  in  the  Act,  borrowed  the  sum  of  £8,000 
sterling,  of  the  then  Bishop  of  Bath  and  Wells  and  one  T.  W. 
]?artington,  for  the  purposes  of  the  Act  (£5,000  of  which 
had  been  advanced  by  the  bishop,  and  £3,000  by  T.  W.  P.)  %, 
and  had  secured  the  payment  thereof,  with  interest  at  4  J 
per  cent.,  by  a  mortgage  of  the  rates  authorised  to  be 
levied  by  that  Act  on  the  inhabitants  of  Grosvenor-square: 
that  by  various  mesne  assignments  the  interest  of  the 
Bishop  of  Bath  and  Wells  in  the  said  mortgage  had  be- 
come vested  in  the  Rev.  J.  Ballard,  W.  H.  Gierke,  and  T. 
R.  B.  L.  M.  Oartwright,  as  trustee,  under  a  marriage 
settlement:  that  the  interest  of  the  debt  had  been  regu- 
larly paid  by  the  trustees  of  Grosvenor-square,  until  the 
passing  and  coming  into  operation  of  the  Metropolis  Local 
Management  Act,  1855;  that  after  the  coming  into  opera- 
tion of  that  Act  tiie  said  Rev.  J.  Ballard,  W.  H.  Gierke,  and 
T.  R.  B.  L.  M.  Cartwright,  had  given  to  the  vestry  of  St 
George's,  Hanover-square  six  calendar  months'  notice  to 
pay  off  the  principal  debt  of  £5  000,  and  interest,  and 
had,  at  the  expiration  of  the  six  calendar  months  legally 
demanded  the  same.  The  writ  then  commanded  the  ves> 
try  to  pay  the  said  sum  of  £5,000  and  interest  to  the  said 
J.  B.,  W.  H.  0.,  and  T.  R.  B,  L.  M.  C.,  and  to  do  what  might 
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be  necessary  to  raise  and  pay  the  said  moneys  respectively 
aoooiding  to  the  provisions  of  the  Metropolis  Local  Ma- 
nagement Act,  1855. 

Return  by  the  defendants,  stating  amongst  other  things 
that  the  snm  of  £8,000  was  raised  under  the  14  Geo.  3, 
c.  lii;  that  by  5  &  6  WilL  4,c.  xliiL  (which  repealed  14  Geo. 
3,  c  lii.),  the  snms  borrowed  under  the  former  Act  were 
to  be  charged  on  the  rates  levied  onder  that  Act:  that  by 
section.  40  the  rates  were'not  to  exceed  in  any  one  year  2s. 
in  the  xx)nnd,  which  upon  the  then  asses-sment  of  the  pro- 
perty within  the  limits  of  the  Acts  would  produce  £2,842: 
that  by  that  Act  the  trustees  had  power  to  raise  in  addi- 
tion to  the  current  expenses  of  the  year  an  additional  sum 
to  form  a  sinking  fund  to  pay  any  sums  of  money  remain- 
ing due  on  the  rates;  and  that  the  powers  of  the  trustees 
for  carrying  that  Act  into  operation  were  confined  to 
Grosvenor-square:  that  the  defendants  were  the  vestry  of 
a  parish  in  schedule  A.  to  the  Metropolis  Local  Manage- 
ment Act,  1855,  and  that  they  had  not  any  power,  or  au- 
thority, or  means  for  raising  or  paying  the  said  principal 
sum  of  £5,000  and  interest;  and  that  the  trustees  under 
the  Act  5  &  6  WilL  4,  c.  xliii.,  were  stiU  existing  under  the 
operation  of  section  239  -of  the  Metropolis  Local  Manage- 
ment Act,  1855. 

Demurrer  and  joinder. 

BaviUy  Q.C.y  (  W.  R.  dfle  with  him,)  for  the  Crown,  con- 
tended that  by  the  Metropolis  Locsd  Management  Act, 
1855,  18  &  19  Vict.  c.  120,  the  powers  given  by  the  5  &  6 
WilL  4,  c.  xliii.,  with  the  exceptions  made  by  section  239 
(see  section  90),  the  expenses  of  paving  and  lighting  the 
district  within  the  operation  of  that  Act  (section  92), 
tiie  property  of  the  trustees  under  that  Act  (section  93), 
an  contracts,  agreements,  bonds,  covenants,  and  securities 
made  in  pursuance  thereof  (section  94),  and  all  debts  and 
liabilities  legally  charged  on  the  rates  to  be  levied  under 
Uiat  Act  (section  180),  were  transferred  from  the  trustees 
of  Gro«venop-square,  to  the  vestry  of  St.  George,  Hanover- 
square,  and  were  to  be  exercised  and  met  by  them  under 
the  powers  and  authorities  conferred  upon  them  by  that 
Act.  That  by  section  159  the  vestry  had  i)ower  to  apjwr- 
tion  any  expense  incurred  in  respect  of  a  particular  dis- 
trict in  the  parish  to  the  district  in  respect  of  which  it  was 
incurred;  and  that  the  power  and  liability  retained  by 
section  239  in  the  trustees  of  Grosvenor-square  was  con- 
fined to  the  future  management  of  the  "  enclosed  garden 
and  ornamental  ground,  and  the  railing  or  footway  bound- 
ing the  same;"  and  did  not  extend  to  charge  them  with 
any  debts  and  liabilities  already  incurred  by  them  or  their 
predecessors  in  the  execution  of  their  powers. 

Lufhy  Q.  C,y  (Streeten  with  him,)  contended  that  by  1 8  &  1 9 
Vict,  c  1 20  s.  239,  the  trustees  of  Grosvenor-square  were 
continued  in  existence,  with  power  to  levy  rates,  and  that 
the  enclosed  garden  and  ornamental  ground  of  Grosvenor- 
square  sdll  remained  vested  in  them;  that  part  of  the 
mortgage  debt  was  incurred  in  respect  of  the  enclosed 
garden  and  ornamental  ground,  and  that  that  part  at 
least  ought  to  be  paid  by  the  trustees  of  Grosvenor-square; 
that  the  construction  of  the  Act  contended  for  on  behalf 
of  the  Crown  would  lead  to  the  following  inconveniences 
and  hardships — viz.,  that  two  rates  would  have  to  be 
levied  upon  the  inhabitants  of  Grosvenor-square,  one  by 
the  trustees,  and  one  by  the  vestry;  that  the  rate  for  the 
payment  of  the  mortgage  debt  would,  under  the  provisions 
of  18  Sc  19  Vict.  c.  120  s.  161,  be  levied  in  the  same  way 
as  the  poor  rates — i^.,  on  the  occupiers  in  Grosvenor- 
square  only,  whereas  by  the  local  Acts  the  rates  were  to 
be  levied  on  the  owners  and  occupiers;  and  that  the  whole 
ci  the  debt  of  £5,000  and  interest  would  be  levied  at  once, 
whereas  by  the  local  Acts  the  rates  were  to  be  limited  to 
two  shillings  in  the  pound,  which  would  in  one  year  pro- 
duce only  the  sum  of  £2,864. 

BoviU,  Q,C^  in  reply. 

CBOMPlt>N,  J. — ^I  am  of  opinion  that  our  judgment  ought 
to  be  lor  theCrown.   It  seems  to  me  that  by  Uie  two  local 


Acts  of  Parliament  the  expenses  of  the  management  of 
the  gardens  and  the  square  was  to  be  defrayed  by  rates 
to  be  levied  on  the  area  within  the  operation  of  the  Act, 
which  rates  had  a  particular  limitation  in  amount,  and 
were  to  be  assessed  and  collected  in  a  different  manner 
from  that  in  which  rates  are  generally  assessed  and  collected 
under  the  poor  law  Acts,  and  also  under  the  Metropolis 
Local  Management  Act  of  1855.  Now  that  being  so,  and 
a  sum  of  money  having  been  raised,  and  the  parties  who 
lent  that  sum  of  money  being  secured  upon  the  then  rates, 
and  the  trustees  under  the  local  Acts  being  authorised  to 
raise  the  funds  for  the  payment  of  that  sum  of  money, 
the  question  now  arises  what  Is  to  be  done  under  the 
provisions  of  the  Metropolis  Local  Management  Act?  It 
is  said  on  behalf  of  the  Crown  that  the  debt  is  trans- 
ferred from  the  trustees  under  the  local  Acts  to  the  vestry; 
and  that  the  power  of  rating  given  to  the  vestry  by  the 
new  Act  is  applicable  to  so  much  of  the  expenses  incurred 
under  the  Iccfd  Acts  as  relate  to  the  maintenance  of  the 
roads  and  to  other  public  purposes  in  respect  of  the  square, 
and  to  the  debt  incurred  under  the  local  Acts;  and  that  it 
is  to  be  raised  in  the  way  in  which  all  other  debts  and 
expenses  are  to  be  raised  under  the  Metropolis  Local 
Management  Act,  1855.  On  the  other  hand,  it  is  said  on 
the  part  of  the  vestry  that  the  debt  still  remains  due  from 
the  trustees,  and  that  the  power  of  rating  is  still  reserved 
to  them.  Upon  the  whole,  I  think  that  the  view  taken  ' 
by  the  Crown  is  right.  There  are  no  doubt  objections 
and  difficulties  in  the  way.  In  dealing  with  a  large 
number  of  provisions  in  different  Acta  of  Parliament,  we 
must  always  expect  to  find  those  difficulties  in  construing 
the  old  Acts  with  the  new  enactment.  But  I  think  that 
the  view  taken  by  the  Crown  is  most  consistent  with'  the 
provisions  of  the  Act.  Now,  beginning  at  the  90th 
section,  I  find  that  the  powers  relating  to  the  paving  in 
parishes  and  parts  of  parishes  are  to  be  vested  in  the 
vestries  or  district  boards.  (In  this  case,  as  we  are  deal- 
ing with  a  vestry,  it  is  unnecessary  to  notice  the  provi- 
sions about  the  district  boards.)  Primd  facie,  the  powers 
conferred  upon  the  trustees  of  Grosvenor-square  would 
come  within  that  section.  The  94th  section,  after  providing 
for  the  transfer  of  all  contracts  to  the  vestry,  provides 
that  **  all  moneys  and  liabilities  which  the  commissioners 
or  body  '*  (that  is,  in  this  case,  the  trustees)  "  would  be 
liable  to  pay  or  discharge  under  any  contract,  agreement, 
bond,  covenant,  security,  action,  suit,  or  proceeding,  out  of 
any  rates  to  be  levied  under  any  such  powers  as  aforesaid 
if  this  Act  had  not  been  passed,  and  all  oosts,  damages, 
and  expenses  which  such  commissioners  or  body,  or  any 
of  them  respectively,  might,  if  this  Act  had  not  been 
passed,  have  legally  defrayed  out  of  any  such  rates,  shall 
be  paid  out  of  rates  to  be  levied  by  such  vestry  or  board 
as  hereinafter  provided."  That  must  apply  to  a  great 
many  cases  in  which  there  have  been  limitations  on  the 
amount  to  be  raised  from  time  to  time.  And  in  every 
such  case  it  might  be  objected  that  it  introduces  a  new 
mode  of  rating;  but  that  is  part  of  the  scheme  of  the 
Act.  The  next  section  that  is  necessary  to  notice  is  the 
180th.  By  that  section  *'  all  debts  and  liabilities  legally 
charged  upon  or  payable  out  of  any  rates  or  assessments 
authorised  to  be  made  or  levied  under  any  Act  relating  to 
the  paving,  lighting,  watering,  cleansing  of  any  parish 
in  either  of  the  schedules  A  and  B  to  this  Act,  or  any 
part  of  such  parish,  shall  be  charged  upon  the  rates  (other 
than  those  to  be  raised  for  defraying  the  expenses  of 
sewerage  and  [where  separate  rates  are  made  for  defraying 
expenses  of  lighting]  expenses  of  lighting)  to  be  raised 
under  this  Act  in  such  parish  or  part;  and  the  several 
district  boards  and  vestries  shall  cauw  the  sums  necessary 
for  discharging  such  debts  and  liabilities  to  be  raised 
in  their  respective  districts  and  parishes  accordingly." 
Then  we  come  to  the  239th  section,  upon  which  this 
question  principally  arises.  That  makes  special  provi- 
sions for  the  enclosed  gardens  in  squares.  And  it 
says  that  "where  any  enclosed  garden  or  ornamental 
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ground  is  vested  in  any  commissioners  or  other  body, 
for  the  use  of  the  inhabitants  (A  any  square,  oixous, 
street,  or  place  surrounding  or  adjoining  such  garden 
or  ground,  and  the  i>owers  of  such  commiseionerB  or 
other  body  do  not  extend  beyond  such  garden  or  ground, 
and  such  square,  circus,  street,  or  place,  or  any  adjoin- 
ing street,  way,  or  passage,  so  far  as  the  same  may 
abut  upon  any  part  of  any  house,  shop,  building,  or  tene- 
ment, situate  in  or  fronting  any  such  square,  crescent, 
circus,  street,  or  place,  nothing  in  this  Act  shall  divest 
such  commissioners  or  body  of  any  property  in  such  gar- 
den or  ground,  or  in  any  railing  or  footway  bounding 
the  same,  or  of  any  duties,  powers,  or  authorities 
now  or  hereafter  vested  in  any  such  commissioners 
or  other  body  for  or  in  relation  to  the  paving,  water- 
ing, cleansing,  improving,  or  regulating  of  such  en- 
closed garden  or  ornamental  ground,  or  in  relation  to  the 
railw^  or  footway  bounding  the  same,  or  to  levy  rates 
for  defraying  >  any  expenses  incurred  in  the  execution  ol 
such  duties  or  powers/'  Now  both  sides  agree  that  that 
section  applies  to  the  case  now  before  us,  because  this  is  a 
district  which  merely  includes  the  square  and  the  adjoin- 
ing way  and  passage,  so  far  as  they  abut  upon  the  square. 
Now  there  is  nothing  in  this  section  reserving  the  debts; 
no  mention  is  made  of  them.  The  only  mention  made  of 
them  is  in  the  section  which  provides  that  all  the  debts  of 
bodies  of  this  kind  are  transferred  to  the  vestries.  The 
rates  which  the  trustees  have  x>ower  to  levy  are  rates  for 
defraying  the  expenses  incurred  in  the  execution  of  **  such 
duties  and  powers  " — Le.,  the  duties  and  powers  which  are 
reserved  to  them,  which  are  those  relating  to  what  may  be 
called  the  private  parts  of  the  square.  There  is  consi- 
derable uncertainty  in  the  way  in  which  legislation  is 
carried  on  with  regard  to  these  matters;  but  taking  it 
altogether,  I  think  the  best  construction  upon  the  whole 
is  to  hold  that  the  debt  is  not  excepted  by  the  239th  section ; 
and  that  the  power  of  levying  rates  which  is  there  reserved 
is  not  to  levy  rates  for  the  debt,  but  merely  for  what  I 
should  call  the  private  purposes  of  the  proprietors  of  the 
square.  It  is  quite  cleiur  that  the  i>ower  of  levying  rates 
for  the  public  parts  of  the  square  is  gone,  and  the  debt  is 
partly  applicable  to  that.  I  do  not  see  how  the  trustees 
could  levy  rates  for  defraying  any  expenses  except  thoee 
incnmd  in  the  execution  of  such  works  as  are  connected 
with  the  private  property.  I  think  the  power  granted  to 
any  body  of  raising  rates  ought  to  be  correlative  with 
what  is  thrown  upon  them.  Upon  the  whole,  therefore, 
I  am  of  opinion  that  the  Crown  is  entitled  to  our  judg- 
ment. 

Blaokbitbn,  J. — I  am  also  of  opinion  that  our  judg- 
ment should  be  for  the  Crown.  When  the  Metropolis 
Local  Management  Act  obtained  the  Royal  assent,  the 
trustees  of  Grosvenor-square  had,  under  5  &  6  WilL  4,  o. 
xliiL,  the  power  to  impose  a  rate  of  two  shillings  in  the 
pound  upon  the  inhabitants  and  owners  of  Grosvenor- 
square,  with  a  limit  that  the  rate  should  not  exceed  two 
dhiUings  in  the  pound;  and  that  rate  was  applicable  in 
part  to  the  paving  and  lighting  of  the  street  and  square 
of  Grosvenor-square,  and  in  part  also  to  the  maintenance 
and  management  of  the  enclosed  ornamental  ground  of 
Grosvenor-square;  and  the  rate  applicable  to  those  pur- 
poses was  charged  with  a  present  debt  of  £5,000.  When 
the  Metropolis  Local  Management  Act  passed,  had  there 
been  no  enclosed  ornamental  ground  in  this  squfure,  the 
eflfeot  of  the  Act  would  have  been  pretty  clear.  It  was 
not  disputed  in  that  case  that  the  expenses  of  paving  and 
lighting  of  Grosvenor-square  would  have  been  trans- 
ferred to  the  vestry,  and  would  have  been  charge- 
able to  the  rates  to  be  levied  subject  to  the  pro- 
visions of  this  Act;  and,  instead  of  being  charged 
partly  upon  the  inhabitants  and  partly  upon  the  owners 
of  jiroperty  in  Grosvenor-square,  it  would  have  be- 
como  chargeable  upon  the  general  district  rate  of  the 
whole  parish  of  St.  George's,  Hanoyer-equarey  and  would 


be  levied  in  the  same  manner  as  the  poor  rate,  and 
without  any  limit  as  to  amount.    All  the  evils,  therefore, 
which  the  defendants  have  suggested  as  likely  to  arise  in 
this  case  would  certoiniy  have  happ^ked  had  this  rat^e 
been  applicable  solely  to  paving  and  lighting  purpoeeg; 
and  the  real  question  for  our  consideration  is  whether 
any  difference  is  made  by  the  fact  of  the  rate  having 
been  partly  applieaUe  to  the  maintenance  and  mftna^ne- 
ment  of   the  enclosed  piece  of  ground,  which  la    alao 
subject  to  the  trustees.      Now  I   agree  that   it   does 
not  make  any   difference.      We    find    it   provided   in 
.the    90th    section    that     all     the    powers    vested    in 
any  body  exeept  the  vestxy  of  t^  parish  axe  to  cease, 
'*  save  as    herein    otherwise    pcovic^''      That  exoep- 
tion  no  doubt  points  to  section  239,  which  saves  from 
transfer  the  powers  for  t^  management  and  mamtenaaoe 
of  enclosed  ornamental  ground,  if  such  a  thing   hap- 
pened to  be  vested  in  the  trustees.    Then  section  180 
profvides  that  the  vestries  shall  cause  the  sums  neces- 
sary for  disdiarging  all  debts  and  liabilities  payable  out 
of  any  rates  or  assessments  authorised  to  be  levied  or 
made  under  any  Acts  relating  to  the  paving,  &c.    In  this 
section  there  is  no  exception  and  no  reference  to  section 
239,  and  I  think  that  is  not  a  mere  accident,  but  that  it  Ib 
intentionaL    Then  the  question  comes  whether  in  section 
239  there  are  words  which  express  an  exemption  one  way 
or  the  other.     I  think  that  ought  to  be  read  as  exptree- 
sing  an  intention  that  they  should  reserve  to  them  the 
power  of  levying  a  rate,  as  far  as  it  is  needed,  for  the  ex- 
penses incurred  in  the  executi<m  of  the  duties  of  maii^ 
taining  the  garden  in  future,  and  was  not  intended  to 
raising  money  for  paying  debts  which  have  been  pre- 
viously charged,  these  debts  having  been  transferred  by 
the  180th  section.    And  I  think  that  this  view  is  much 
fortified  by  looking  at  the  remainder  of  the  section,  wfaioh 
enacts  that  supposing  there  are  commissioners  whose- 
powers  extend  beyond  the  square,  and  who  consequently 
must  be  elected  in  part  by  those  whom  you  may  call 
foreigners  to  the  square,  then  the  powers  that  wonkL 
otherwise  have  been  left  to  them  shall  be  exercised  by  a 
committee  elected  by  tlie  inhabitants  of  the  square;  and 
that  committee  are  to  have  the  funds  sui^lied  to  them 
by  the  vestry.    Powers  are  given  to  them  for  managing 
and  maintaining  the  ornamental  ground;  but  there  is 
nothing  said  about  the  debts  being  paid  by  the  committee. 
It  would  seem  to  be  a  very  hap 'hazard  sort  of  legislation 
if  the  transfer  of  the  debts  should  depend  upon  whether 
or  no  the  commissioners  of  Grosvenor-square  hi^ppened 
to  have  a  small  part  of  Mountrstreet  within  their  juris- 
diction.   I  do  not  deny  that  there  is  a  consideiable  vio- 
lence done  to  the  vested  interests  of  parties,  by  transfer- 
ring the  debt  which  was  chargeable  upon  t^e  owners  of 
certain  property  in  the  parish,  and  making  it  chargeable 
upon  the  occupiers  of  the  parish  throughout;  but  it  is 
oonceded  that  such  is  the  scheme  of  the  Act  where  there 
is  no  piece  of  ornamental  grotmd  concerned.    And  I 
think  it  is  clear,  from  the  words  used,  that  it  is  the  inten- 
tion of  the  Legislature  that  the  rights  and  duties  with 
respect  to  the  paving,  &c.,  of  the  public  streets  should  be 
the  same,  whether  there  happens  to  be  a  piece  of  orna- 
mental ground  or  no. 

Mellob,  J. — I  think  that  in  order  to  reconcile  the 
various  clauses  of  this  Act  with  the  state  of  things  at  the 
time  of  passing  the  Act  it  is  important  to  look  at  the  gene- 
ral scheme  and  object  of  the  Act.  The  object  seems  to 
be  to  transfer  to  the  various  parishes  and  districts  named 
in  the  schedules  of  the  Act  the  powers  with  reference  to 
paving  and  lightLag,  &c.,  the  whole  of  the  streets  and 
paths  within  those  parishes  and  districts,  and,  of  course, 
as  a  necessary  consequence  of  abolishing  all  the  powers 
and  duties  then  possessed  by  these  commissioners  and  trus- 
tees, it  1b  necessary  to  make  provision  for  the  payment  of 
their  debts.  It  i^pears  to  me  that  sections  93  and  94  are 
intended  to  a  certain  extent  to  effectuate  that  object,  and 
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10  Jseep  aliye  all  the  seoaritiaB  whioh  were  oharged  apon 
theiifaw  jMithoriaed  to  be  made  by  the  bodies  whoee  duties 
lad  powecB  were  takesi  awaj,  and  to  make  them  charges 
spon  the  ▼estry,  and  therefore  to  be  paid  out  of  any  rates 
^^uch  should  be  leTied  by  such  Testiy.  I  also  agree  in  the 
ofaeerraUons  which  hare  been  made  as  to  the  180th  sectimi, 
in  which,  there  is  bo  saving  sueh  as  there  is  in  section  90. 
Aad  I  also  agree  with  what  has  been  said  as  to  the  two 
c^mas  of  section  229.  I  think,  when  we  look  to  the  gene- 
al  sospe  of  the  Aet,  admitting  that  there  are  exceptions 
vith  rtferenoe  to  the  enclosed  and  ornamental  ground, 
we  find  that  the  Act  is  directed  to  producing  one  onif  orm 
sjitem  tad  one  uniform  mode  of  rating  and  levying  and 
ezpeadinsr  the  rates  in  the  district  over  which  the  Metro- 
polis Looal  M'^^g**"*'*"*^  Act  extends. 

Jvdpnent  for  the  Crown, 

A  pecemptoxy  mandaTnuB  having  issued  against  the 

vestry, 

Jime  1. — Jl.  W.  Cjfle  moved  for  a  rule  to  show  cause 
vhy  the  vestiy  should  not  have  tune  to  raise  the  money. 

Streeton  moved  for  a  rule  for  an  attachment  against 
certain  members  of  the  vestry,  for  not  having  obeyed  the 
Bundunus. 

It  was  agreed  that  the  attachment  should  issue,  but 
thai  it  shonld  lie  in  the  office  in  order  to  give  the  vestiy 
time  to  raise  the  money. 

Attmneys  for  the  Crown,  Ththam  ^  Procter, 

Abtoaeneys  for  the  defendants,  Brabant,  Capron,  ^  BaU 


a«. 


May  4. 


Oppenheim  and  Others  v.  Fey. 


Umrme  poUcy  ef  insurance^Ilfeet  of  teparately  valuing 
hM  and  machinery  in  an  insurance  ofn  steamier — Ex- 
for  the  benefit  oftJie  whole  adventure — General 
ir  average. 


A.  effected  a  policy  of  insurance  on  one  of  his  steamers 
i9#&  B,j  the  policy  containing  a  stipukOion  that  the  hull 
MmU  hewUmcdat  &l4fiOO,  and  the  machinery  at  £8,000, 
*  men^e  payakle  on  the  lehde  or  en  each  as  if  separately 
umtr^d/'  amd  also  the  nsnal  msmorandtnn  warranting  the 
skip  msd freight  free frmn  e^eerage  under  three  per  cent.  A 
jbe  ^ccmrred  during  the  eontUvuanoe  of  the  policy  which 
omsed  dUteet  damage  to  the  hull  amounting  to  less  than 
tif^e  per  amtt.  But  by  adding  certain  esetraardinary  ew- 
fcnses  incurred  inputting  out  the  fire  and  for  surveyor's 
feety  to  the  direct  damage,  a  sum  above  three  per  cent,  on 
the  amount  insured  was  attained. 

Held,  that  assuming  these  expenses  to  be  particular 
mserofc,  they  could  not  be  charged  exehmvely  upon  the 
amfuat  inouredonthe  hull ;  but  that  having  been  incurred 
for  the  benefit  of  the  whole  ship  and  adventure,  only  sueh 
a  proportion  of  them  could  be  charged  on  the  hull,  €u  tlie 
iwrmf  oeUue  of  the  hull  bore  to  the  insured  value  of  the 
Thole  ship. 

Held,  further,  per  Blackburn,  J.,  that  the  extra-or- 
expenses  incurred  in  putting  out  the  fire  were,  as 
the  parties  to  this  policy,  to  be  taken  as  general 
;,  and  therefore  that  no  portion  of  them  could  be 
to  the  direct  damage  done  to  the  hull;  and  semble, 
that  independent  of  the  provisions  of  this  particular 
poiiey,  such  expenses  having  been  incurred  for  the  benefit 
sf  the  whole  ship  and  adventure,  would  in  any  case  be 
rightly  considered  as  general  average,  though  the  persons 
interetted  in  the  different  parts  of  the  subject  of  insurance 
were  the  same. 


an  action  tried  befoire  Oodkbum,  C  J.,  at  the 
at  GaildhaU  after  Trinity  Tem,  1862. 
Tbededacation  was  on  «  poiiipy  of  insurance  efEeoted 
hj  thn  plainttSi  with  the  delendanto,  who  were  nnder- 
wnteriy  npcm  «  steamer  oaUed  the  Baroness  Tbeeo,  and 


after  setting  out  the  policy  it  went  on  to  allege  that  the 
said  steamer  was  by  fire  and  perils  of  the  seas  injured 
and  damaged  to  an  extent  exceeding  three  per  cent., 
within  the  meaning  of  the  policy.  The  defendants 
traversed  this  allegation  in  terms. 

The  policy,  which  was  in  the  usual  form,  contained  the 
following  valuation  clause: — ^**The  said  ship,  &c.,  goods, 
merohandize,  dec,  for  so  much  as  concerns  the  assured 
and  assurers,  in  the  said  p(^cy,  are  and  shall  be  valued  at 
£14,000  on  the  hull  of  the  said  steamer  )  noo  (\(\(\ 
£8,000  on  the  machinery  of  the  same  J  *'^^>^^^ 
£17,G50  average,  payable' on  the  whole  or  on  each,  as  if 
sepfu:atoly  insured/'  Then  followed  the  usual  memo- 
randum warranting  the  ship  and  freight  hee  from  average 
under  three  per  cent.,  unless  general,  or  the  ship  be 
stranded. 

Upon  the  trial  it  was  proved  that  the  vessel  had  caught 
fire  whUe  lying  in  the  Bosphorus,  and  that  considerable 
damage  was  done  to  the  hulL  The  machinery,  however, 
escaped  without  injury.  The  charges  for  the  necessary 
repairs  to  the  hull  was  £877  12s.  5d.,  and  in  order  to  put 
out  the  fire  the  plaintiffs  had  to  pay  £55  5s.  lOd.  They 
also  paid  £9  Os.  Id.  for  surveyor's  fees.  The  average 
stater  allowed  the  first  and  last-mentioned  sums  as  par- 
ticular average,  but  classed  £55  5s.  lOd.  as  general  aver- 
age, thus  reducing  the  total  claim  below  the  three  per 
cent,  on  the  insured  value  of  the  hull,  necessary  to  entitle 
the  plaintiffs  to  recover  within  the  meaning  of  the  above 

The  underwriters  offered  to  pay  the  £55  5s.  lOd.,  but 
the  plaintiffs  contended  that  they  were  entitled  to  the 
whole  amount  they  had  expended,  and  brought  this 
action  to  recover  it.  They  urged,  1st,  that  their  loss  was 
above  three  per  cent,  on  the  amount  insured  on  the  hull, 
inasmuch  as  they  had  a  rig^t  both  to  the  £55  5s.  lOd.  and 
the  £9  Os.  Id.  The  defendants  on  the  other  hand  denied 
the  plaintiffs'  right  to  any  part  of  the  former  suul  But 
they  agreed  that  if  it  was  to  be  apportiimed.  between  hull 
and  machinery,  the  sum  due  to  the  hull  was  £35  3s.  9d. 
To  this  the  plaintiffs  replied  that  even  admitting  that 
they  were  only  entitled  to  £35  ds.  9d.,  still  that  they 
could  make  up  the  ^^uisito  per  centage  by  adding  to  it 
the  £9  Os.  Id.,  whidi  the  average  stater  had  set  down  as 
particular  average.  At  the  trial,  however,  the  defendant 
disputed  the  average  stater's  finding  in  this  particular. 
Under  these  circumstances,  a  verdict  was  entered  for  the 
defendant,  with  leave  reserved  to  move  to  enter  it  for 
the  plaintifib,  if  the  Court  should  concur  in  their  view  of 
the  law.  Tne  Court  to  have  power  to  draw  inferences 
of  fact.  In  pursuance  of  this  leave,  a  rule  nisi  was 
obtidned  in  Michaelmas  Term,  1862,  by  Edward  James, 
Q.C. 

No  counsel  now  appearing  to  show  caoj^  against  the 
rule, 

MaclacKlan  {Edward  James,  Q.C,  with  him)  was  called 
on  in  support  of  the  rule. — There  can  be  no  question  of 
general  average  here,  for  although  the  parties  agreed  to 
separate  hull  and  machinery  for  payment  of  average,  they 
still  regarded  them  as  making  up  but  one  ship.  Except 
for  this  special  purpose,  there  was  no  difference  of  interests 
or  of  subject  matter  of  insurance.  The  £55,  therefore,  is 
particular  average.  It  is  true  that  the  practice  of  average 
staters,  both  in  London  and  Liverpool,  is  to  hold  that 
particular  average  includes  direct  damage  to  the  subject 
of  insurance,  and  that  only.  But  by  English  law  it  also 
includes  extraordinary  expenses:  The  Great  Indian  Penin- 
sular Railway  Company  v.  Saunders,  1  B.  &  S.  41,  in  error, 
10  W.  B.  641,  81  L.  J.  Q.  B.  206;  Job  v.  Lam^ton,  26 
L.  J.  Q.  B.  97;  Moron  v.  Jones,  ibid.  187,  5  W.  B.  503; 
Aznould  Ins.  voL  2,  875,  970.  The  same  is  true  both  in 
Frenohlawaodby  theeonmon  law  of  Buzope:  Pothier 
de  I'Asraraoee,  No.  115, 161 ;  4  Booiay— Paty  Lois  Madt 
481 ;  Loeoenins,  982.  [CBOMFDOSf,  J.— The  qveation  hero 
is  not  BoiBuoh  what  name  join  gite  the  lam,  but  zather 
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upon  what  is  the  loss.  Is  it  on  the  whole  ship  or  on  the 
hull  only?]  It  must  be  allotted  to  the  hull  only.  The  ma- 
chinery was  uninjured.  But  even  supposing  the  £55  is 
divided  between  hull  and  machinery,  still,  by  adding  the 
£9  Os.  Id.,  the  plaintiffs  bring  up  their  claim  to  more  than 
three  per  cent.  [Cockburn,  C.J. — ^But  must  not  the  last 
named  sum  be  divided  also?]  No:  it  has  been  rightly 
found,  by  the  average  stater,  to  be  particular  average;  and 
the  words  of  the  policy — "  average  payable  on  the  whole 
or  on  each,  as  if  separately  insured  '* — preclude  the  possi- 
bility of  apportionment. 

CocKBURN,  C.J. — I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  I  am  disposed  to  think  that  the  sum 
in  dispute  is  general  average,  but  it  is  unnecessary  to  de- 
cide whether  it  be  so  or  not.  For  even  assuming  it  to  be 
particular,  there  being  what  is  equivalent  to  two  policies, 
one  on  the  hull  and  the  other  on  the  machinery,  the  whole 
damage  turns  out  to  have  been  done  to  the  hull.  The 
amount  payable  in  respect  of  it  does  not  come  up  to  three 
per  cent,  of  the  amount  insured.  Then  the  plaintiffs  pray 
leave  to  add  the  extraordinary  expenses  incurred  in  con- 
sequence of  the  fire,  viz.,  £55  6s.  lOd.,  the  expenses  of 
putting  the  fire  out,  and  £9  Os.  Id.,  the  fee  for  the  sur- 
vey of  the  vesseL  As  to  the  £55,  the  proportion  due  to 
the  hull  Ls  £35  3s.  9d.  That  is  all,  in  my  opinion,  that 
properly  belongs  to  the  hull.  The  total  amount  is  an 
extraordinary  expense,  but  it  was  incurred  for  the  benefit 
of  the  hull  and  machinery,  and  not  for  the  benefit  of  the 
hull  only.  This  being  so,  you  cannot,  in  considering  how 
much  will  come  under*  the  head  of  particular  average,  in- 
clude the  whole  amount.  You  have  only  a  right  to  allot 
that  proportion  of  the  amount  to  the  hull  exclusively 
which  the  insured  value  of  the  hull  bears  to  the  insured 
whole  value  of  the  whole  ship — i.  <?.,  hull  and  machinery 
together.  The  plaintiff  therefore  is  entitled  to  add  £35 
at  the  most  to  the  £377  12s.  5d.  This  is  not  enough  to 
raise  the  loss  more  than  three  per  cent,  above  the  amount 
insured.  Then,  in  order  so  to  raise  it,  the  plaintiffs  claim  to 
add  £9  Os.  Id.  paid  as  surveyor's  fees.  Granting  these  to 
have  been  necessarily  paid,  yet  they  are  to  be  reckoned 
under  the  head  of  partial  loss,  when  the  same  principle 
will  apply.  You  cannot  give  the  whole  to  the  hull.  You 
must  apportion  the  £9  Os.  Id.  in  the  same  manner  as  the 
£55  5s.  lOd.  When  this  is  done  the  loss  is  below  three 
per  cent.  Under  these  circumstances  I  think  that  the 
verdict  for  the  defendants  was  right. 

Crompton,  J. — I  am  of  the  same  opinion.  The  ques- 
tion may  be  decided  by  reference  to  the  iierms  of  the 
policy,  without  going  into  any  questions  between  general 
and  particular  average.  The  contract  is  quite  clear,  and 
under  the  terms  of  it  the  only  way  in  which  the  plain- 
tiffs could  entitle  themselves  to  a  verdict  is,  by  saying 
that  the  whole  loss  must  bo  compared  with  the  insurance 
on  the  hull  only.  The  actual  damage  sustained  being 
even  then  insufficient,  the  plaintiffs  claim  to  set  the  whole 
£55  5s.  lOd.  against  the  amount  insured  on  the  hulL  I 
think  they  cannot  do  this,  for  that  sum  was  expended  for 
the  benefit  of  the  whole  ship;  and  having  been  so  ex- 
pended, no  matter  whether  it  be  called  general  or  par- 
ticular average,  it  is  to  be  compared  with  the  whole 
amount  insured.  So,  also,  the  other  sum  of  £9,  if  rightly 
allowed  at  all,  was  for  the  general  safety  of  the  ship  and 
adventure,  and  cannot  be  set  against  the  insurance  on  the 
hull  only.  The  plaintiff,  therefore,  after  deducting  the 
proper  proportions  of  the  £55  6s.  lOd.  and  the  £9  Os.  Id., 
fails  to  raise  the  loss  above  the  three  per  cent,  of  the 
sum  assured,  and  the  verdict  was  therefore  right. 

Blackburn,  J. — I  agree  in  the  opinions  which  have 
just  been  expressed.  Under  this  policy  the  parties  agreed 
to  insure  £14,000  on  the  hulland£8,000  on  the  machinery; 
and  the  policy  was  underwritten  by  these  particular  defen- 
dants for  £  1 ,760.  The  xumal  stipulation  follows :  '^  average 
payable  on  the  whole  or  on  each,  as  if  separately  insured;" 
«nd  the  usoal  memorandom:  <*fi:ee  from  average  under 


three  per  cent.,  unless  general  or  the  ship  be  stranded," 
The  meaning  seems  to  be  that  though  the  insurance  was 
in  one  sum,  yet  that  for  all  purposes  of  average  the  insur- 
ance was  to  be  deemed  separate:  £8,000  to  belong  to  ma- 
chinery, £14,000  to  hull  Then  comes  the  question, 
whether  the  loss  incurred  is  within  the  terms  of  the 
memorandum  warranting  the  ship  and  freight  free  from 
average  under  three  per  cent.,  unless  general  I  think  it 
immaterial  to  decide  whether  the  average  is  general  or 
particular;  because  when  the  parties  agreed  to  treat  the 
hull  and  ship  as  separate,  they  must  be  held  to  have  agreed 
to  treat  any  loss  incurred  for  the  benefit  of  the  whole  ad- 
venture as  general  average.  In  point  of  fact,  I  hold  that  the 
£5  5  5s.  1  Od.,  an  expense  incurred  for  the  benefit  of  the  whole 
ship,  is  really  general  average,  though  the  parties  inter- 
ested in  the  different  parts  of  the  subject  of  insurance  are 
the  same.  But  it  is  unnecessary  to  decide  it,  for  as  between 
the  parties  to  this  policy  it  is  an  expenditure  in  the  nature 
of  general  average.  That  being  so,  none  of  it  can,  in  my 
opinion,  be  added  by  the  plaintiffs  to  the  actual  loss  in 
order  to  raise  it  to  more  than  three  per  cent,  of  the  amoimt 
insured;  and  hence  it  becomes  unnecessary  for  me  to  add 
anything  as  to  the  £9  0  Id. 

Mellor,  J.,  concurred. 

Jtule  discharged. 

Attorneys  for  the  plaintiff,  Ashurst  <J*  Morris, 


Q.B.  Jan.  28;  May  C. 

Taylor  and  Another  v.  Caldwell  and  Another. 

Contract  concerning  a  specific  suhject-inatter — Liabilities 
of  the  parties  in  case  of  performance  becoming  int' 
possible. 

In  contracts  in  which  the  perforvmnce  depends  on  the 
continued  existence  of  a  given  person  or  thing,  a  condition 
is  implied  that  the  impossibility  of  performance  arising 
from  tlie  perishing  of  the  person  or  thijig  shall  excuse  the 
performance. 

C.  and  B.  agreed  lo  let,  and  T.  and  L.  agreed  to  take,  a 
place  of  amuse menty  called  tits  Surrey  Gardens  and  Mmic 
Holly  for  a  number  of  nightSyfor  the  purpose  of  T,  and  L. 
using  it  on  those  nights  for  concerts  and  other  entertain- 
ments. T.  and  L.  were  to  receive  the  nightly  proceeds y 
paying  to  C.  and  B.  a  fixed  sum  per  night  for  the  use  of 
tJie  hall.  Pret^ious  to  T,  and  L.  tahing  possession  the 
Ivall  was  accidentally  destroyed  by  fire,  and  rendered 
totally  unfit  for  tlve  purposes  for  which  they  had  required 
it. 

Heldy  in  an  action  brought  by  them  against  C.  a  fid  B., 
to  recover  certain  expenses  incurred  on  the  faith  of  the 
pcrformatice  by  the  defendants  of  tlieir  agreementy  that  the 
parties  Jiaving  contracted  on  the  basis  of  the  continued  ex- 
istence of  the  hally  and  performance  having  become  imr 
possible  witlumt  the  fault  of  eitlier  party  y  both  parties  were 
excused,  the  plaintiffs  from  taking  tlw  gardens  and  hall, 
and  the  defendants  from  giving  possession  of  the  sam;€. 

Declaration  on  an  agreement  dated  the  27th  of  May, 
1861,  by  which  the  plaintiffs  agreed  to  take  and  the 
defendants  agreed  to  let  "  the  Surrey  Gardens  and  Music 
Hall  for  four  days,  viz.,  the  17th  of  June,  the  15th  of  July, 
the  5th  of  August,  and  the  19th  of  Augfust,  18G1,  for  the 
purpose  of  giving  a  series  of  concerts,  and  day  and  night 
fetes  at  the  said  gardens  and  hall,  on  those  days  respec- 
tively, at  the  rent  or  sum  of  £100  for  each  of  the  said 
days." 

Averment  of  conditions  precedent. 

Breach — That  the  defendants  did  not  nor  would  allow 
the  plaintiffs  the  use  of  the  said  hall  and  gardens  accord- 
ing to  the  said  agfreement,  but  whoUy  made  default, 
whereby  the  plaintiffs  lost  certain  specified  sums,  being 
expenses  incurred  by  them  on  the  faith  of  the  perfom- 
ance  of  the  said  agreement  by  the  defendants. 
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1.  Denial  of  the  agreement.  2.  Traverse  of 
breach.  3.  Ezonertion  and  discharge,  and  other  pleas  nn- 
neoeseaiy  to  specilj. 

The  canse  was  tried  at  Gnildhall  during  the  sittings 
after  Michaelmas  Term,  1861,  before  Blackburn,  J.  The 
agreement  on  which  the  declaration  was  framed  was  in 
mbstance  as  follows: — "Royal  Surrey  Gardens,  27th  of 
May,  1861.  Agreement  between  Messrs.  Caldwell  and 
Bishop,  of  the  one  part,  and  Messrs.  Taylor  and  Lewis, 
of  the  other  part,  whereby  the  said  Caldwell  and  Bishop 
agree  to  let  and  the  said  Taylor  and  Lewis  agree  to  take 
on  the  terms  hereinafter  stated,  the  Surrey  Gardens  and 
Music  Hall,  Newington,  Surrey,  for  the  following  days, 
Tiz-,  Monday,  the  17th  of  June,  1861,  Monday,  the  15th 
of  July,  1861,  Monday,  the  5th  of  August,  1861,  Mon- 
day, Uie  19th  of  August,  1861,  for  the  purpose  of  giving 
&  series  of  four  grand  concerts,  and  day  and  night  fetes, 
St  the  said  gardens  and  hall  on  those  days  respectively, 
at  the  rent  or  sum  of  £100  for  each  of  the  said  days. 
The  «ud  Caldwell  and  Bishop  agree  to  find  and  provide 
at  their  own  sole  expense  on  each  of  the  aforesaid  days 
for  the  amnsement  of  the  public  and  persons  then  in  the 
said  gardens  and  hall,  an  efficient  and  orgfanised  militaiy 
and  quadrille  band,  etc.,  etc.,*'  specifying  all  the  enter- 
tainments, **  and  they  also  agree  that  the  said  Taylor  and 
Lewis  shall  have  the  right  of  placing  their  boards,  biUs, 
and  placards  (subject  to  the  approval  of  the  said  Cald- 
well and  Bishop),  in  and  about  the  entrance  to  the  said 
gardens,  one  week  at  least  previous  to  each  of  the  above- 
mentioned  days  respectively;  ....  and  lastly  the 
said  CaldweU  and  Bishop  agree  that  the  said  Taylor  and 
Lewis  shall  be  entitled  to  and  shall  be  at  liberty  to  take 
and  receive  as  and  for  the  sole  use  and  property  of  them 
the  said  Taylor  and  Lewis,  all  moneys  paid  for  entrance 
to  the  gardens,  galleries  in  music  hall,  and  firework  gal- 
leries, ....  and  the  said  Taylor  and  Lewis  agree 
to  pay  ihe  aforesaid  respective  sums  of  £100  in  the  even- 
ing of  the  said  respective  days  by  a  crossed  cheque.'' 

It  was  proved  that  on  the  11th  of  June,  1861,  a  fire 
broke  oat  which  entirely  destroyed  the  music  hall.  There 
was  no  other  building  at  the  gfurdens  suitable  for  concert 
porpoees,  or  capable  of  receiving  anything  like  an  equal 
nmnber  of  persons.  The  verdict  was  taken  for  the  plaintiffs 
for  £56,  with  leave  reserved  to  move  to  enter  it  for  the 
d^ndants.    A  rule  nisi  having  been  obtained  accordingly, 

Tindal  Atkinson  (^Hawkins,  Q.  C,  with  him)  now  showed 
canse  against  the  rule. — ^This  is  not  a  case  of  a  demise, 
but  of  an  agreement  to  give  the  plaintiffs  possession  of 
the  bmldingfs.  There  was  no  exception  made  in  case  of 
Sie,  and  therefore  the  defendants,  having  contracted  un- 
oonditionally,  remain  liable. 

Pearce  (^Petersdorff,  Serjt.,  with  him)  appeared  in  sup- 
port of  the  rule. — ^There  was  a  demise  in  this  case;  and, 
a  fire  having  occurred,  the  lessor  is  liable  to  rebuild.  So 
(mi  from  the  defendants  being  liable,  they  were  entitled 
So  receive  rent  from  the  plaintiffs,  in  spite  of  the  premises 
having  been  rendered  unfit  for  use.  Cur.  adi\  vuU. 

May  6. — The  judgment  of  the  Coxtbt*  was  now  deH- 
rered  by  Blackburn,  J. — In  this  case  the  plaintiffs  and 
drfendants  had,  on  the  27th  of  May,  1861,  entered  into 
a  oontract  by  which  the  defendants  agreed  to  let  the  plain- 
tilEs  have  the  use  of  the  Surrey  Gardens  and  Music  Hall 
on  fonr  days  then  to  come — viz.,  the  17th  of  June,  15th 
of  July,  5th  of  August,  and  1 9th  of  August — for  the  pur- 
pose of  giving  a  series  of  four  grand  concerts  and  day  and 
night  fetes  at  the  gardens  and  haU  on  those  days  respeo- 
tivelj,  and  the  plaintiffs  agreed  to  take  the  gardens  and 
hall  on  those  days,  and  pay  £100  for  each  day.  The  par- 
ties inaccurately  call  this  a  letting,  and  the  money  to  be 
paid  a  rent,  but  the  whole  agreement  is  such  as  to  show 
that  the  defendants  were  to  retain  the  possession  of  the 
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hall  and  g^ardens,  so  that  there  was  to  be  no  demise  of 
them,  and  that  the  contract  was  merely  to  give  the  plain- 
tiffs the  use  of  them  on  those  days.    Nothing,  however, 
in  our  opinion,  depends  on  this.    The  agreement  then 
proceeds  to  set  out  various  stipulations  between    the 
parties    as    to    what    each    was    to    supply   for   these 
concerts    and    entertainmentB,    and    as    to    the    man- 
ner   in    which    they    should    be    carried    on.      The 
effect  of  the  whole  is  to  show  that  the  existence  of 
the  music  hall  and  the  Surrey  Gardens  in  a  fit  state  for  a 
concert  was  essential  for  the  fulfilment  of  the  contract: 
such  entertainments  as  the  parties  contemplated  in  their 
agreement  could  not  be  given  without  it.      After  the 
making  of  the  agreement,  and  before  the  first  day  on 
which  a  concert  was  to  be  given,  the  hall  was  destroyed 
by  fire.   This  destruction,  we  must  take  it  on  the  evidence, 
was  without  fault  of  either  party,  and  was  so  complete, 
that  in  consequence  the  concerts  could  not  be  given  as  in- 
tended.   And  the  question  we  have  to  decide  is,  whether 
under  these  circumstances   the  loss  which  the  plaintiffs 
have  sustained  is  to  faU  upon  the  defendants.    The  par- 
ties, when  framing  their  agreement,  evidently  had  not 
present  to  their  minds  the  possibility  of  such  a  disaster, 
and  have  made  no  express  stipulation  with  reference  to 
it,  so  that  the  answer  to  the  question  must  depend  upon 
the  general  rules  of  law  applicable  to  such  a  contract. 
There  seems  no  doubt  that  where  there  is  a  positive  con- 
tract to  do  a  thing  not  in  itself  unlawful,  the  contractor 
must  perform  it  or  pay  damages  for  not  doing  it,  although, 
in  consequence  of  unforseen  accidiBnts,  the  performance 
of  his  contract  has  become  unexpectedly  burthensome,  or 
even  impossible.  The  law  is  so  laid  down  in  1  Boll.  Abridg- 
ment, condition  G.,  and  in  the  notes  to  Waltan  v.  Water- 
house,  2   Wms.   Saund.   421,  and  is  recognised  as  the 
general  rule  by  all  the  judges  in  the  much-discussed  case 
of  Hall  V.  Wright,  E.  B.  &  E.  746;   but  this  rule  is  only 
applicable  when  the  contract  is  positive  and  absolute,  and 
not  subject  to  any  condition,  either  express  or  implied; 
and  there  are  authorities  which,  as  we  think,  establish 
the  principle,  that  where  from  the  nature  of  the  contract, 
it  appears  that  the  parties  mpst  from  the  beginning  have 
known  that  it  could  not  be  fulfilled,  unless,  when  the 
time  for  the  fulfilment  of  the  contract  arrived,   some 
particular  specified  thing  continued  to  exist,  so  that  when 
entering  into  the  contract  they  must  have  contemplated 
such  continued  existence  as  the  foundation  of  what  was 
to  be  done  there,  in  the  absence  of  any  express  or  implied 
warranty  that  the  thing  shall  exist,  t^e  contract  is  not  to 
be  construed  as  a  i)ositive  contract,  but  as  subject  to  an 
implied  condition,  that  the  parties  shall  be  excused  in 
case,  before  breach,  performance  becomes  impossible,  from 
the  perishing  of  the  thing,  without  default  of  the  con- 
tractor.     There  seems   little  doubt  that  this   implica- 
tion   tends  to    further    the    great    object    of    making 
the  legal  construction    such    as    to    fulfil    the    inten- 
tion   of    those    who    entered    into    the    contract,    for 
in    the    course  of  affairs    men  in  making    such  con- 
tracts in  general  would,  if  it  were  brought  to  their 
minds,   say    that   there   should    be    such    a    condition. 
Accordingly  in  the  civil  law  such  an  exception  is  implied 
in  every  obligation  of  the  class  which  they  caU  ohligatio 
de  certo  corpore.    The  rule  is  laid  down  in  the  Digest  xlv. 
Tit.  1.  De  verborum  ohligatlonihus^  b.  83.     Si  Stichus  certo 
die  dart  promissits  ante  diem  moriatur,  non  tenetur  prom-' 
missor.    The  principle  is  more  fully  developed  in  b.  28. 
Si  ex  legati  cansd  ant  ex  stipulatu  homineni  certum  mihi 
debeas  non  aliter  post  mortem  (jtts  tenearis  mihi  qvam  H 
per  te  steterit  qtiominvs  vivo  eo  ennh  mihi  dares  quod  ita 
fit,  si  aut  interpellatus  non  dedisti  aut  occidisti  eum. 
The  examples  are  of  contracts  respecting  a  slave,  which 
was  the  common  illustration  of  a  "  certain  subject "  used 
by  the  Roman  lawyers,  just  as  we  ate  apt  to  take  a  horse; 
and  no   doubt   the    propriety,   one   might   almost   say 
necessity,  of  the  implied  condition  is  more  obvious  when 
the  contract  relates  to  a  living  animal,  whether  man  or 
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brute,  than  when  it  relates  to  some  inanimate  thing  (sacl% 
as  in  the  present  case,  a  theatre),  the  existence  of  which 
is  not  so  obviously  precarious  as  that  of  the  liye  animal; 
but  the  principle  is  adopted  in  the  ciril  law  as  applicable 
to  every  obligation  of  which  the  subject  is  a  certain  thing. 
The  general  subject  is  treated  of  by  Pothier,  who,  in  his 
Traite  de$  ohUgat'wnSy  partie  3,  chap.  6,  art.  668,  states  the 
result  to  be  that  the  debtor  corporis  certl  is  freed  from  his 
obligation,  when  the  thing  has  perished,  neither  by  his 
act  nor  his  neglect,  and  before  he  is  in  default,  unless  by 
some  stipulation  he  has  taken  on  himself  the  risk  of  the 
particular  misfortune  which  has  occurred.    Though  the 
civil  law  is  not  of  itself  authority  in  an  English  court,  it 
affords  great  assistance  in  investigating  the  principles  on 
which  the  law  is  grounded;  and  it  seems  to  us  that  the 
common  law  authorities  establish  that  in  such  a  contract 
the  same  condition  of  the  continued  existence  of  the  thing 
is  implied  by  English  law.     There  are  a  class  of  contracts 
in  which  a  person  binds  himself  to  do  something  whidi 
requires  to  be  performed  by  him  in  person,  and  such 
promises — e.g.j  promises  to  marry,  or  promises  to  serve 
for  a  certain  time^are  never  in  practice  qualified  by  an 
express  exception  of  the  death  of  the  party,  and  there- 
fore in  such  cases  the  contract  is  in  terms  broken  if 
the  promisor  dies  before  fulfilment.    Yet  it  was  very  early 
determined  that  if  the  performance  is  personal,  the  execu- 
tors are  not  liable:  Hyde  v.  Dean  of  Windsor ,  Ore.  Elia.  652 ; 
see  2  Williams  Executors,  6th  ed.  1660,  where  a  very 
apt-illustration  is  given. "  Thus,"  says  the  learned  author, 
*^  if  an  author  xmdertakes  to  compose  a  work,  and  dies 
before  completing  it,  his  executors  are  disdiarged  from 
this  contract,  for  the  undertaking  is  merely  jjersonal  in 
its  nature,  and  by  the  intervention  of  the  contractors 
death  has  become  impossible  to  be  performed.'*     For  this 
he  cites  a  dictum  of  Lord  Lyndhurst,  in  MarsJiall  v. 
Broadlmrgt,  1  Tyrwhitt,  349,  and  a  case  mentioned  by 
Fatteson,  J.,  in  ^ovhrorth  v.  Cock^  10  A.  &  E.  46.      In 
Ball  V.  Wright,  E.  B.  &  E.  749.  Crompton,  J.,  in  his 
judgment,  puts  another  case :   **  Where  a  contract  depends 
upon  personal  skill  and  the  act  of  God  renders  it  im- 
possible, as  for  instance  in  th^  case  of  a  painter  employed 
to  imint  a  picture,  who  is  struck  blind,  it  may  be  that  the 
performance  might  be  excused."     It  seems  that  in  those 
cases  the  only  ground  on  which  the  parties  or  their 
executors  can  be  excused  from  the  consequences  of  the 
breach  of  the  contract  is  that  from  the  nature  of  the  con- 
tract there  is  an  implied  condition  of  the  continued  ex- 
istence of  the  life  of  the  contractor,  and  perhaps  in  the 
oaae  of  the  painter  of  his  eyesight.     In  the  instances 
just  given  the  person,  the  continued  existence  of  whose 
life  is  necessary  to  the  fulfilment  of  the  contract,  is  him- 
self the  contractor;  but  that  does  not  seem  in  itself  to  be 
necessary  to  the  application  of  the  principle  as  is  illus- 
trated by  the  following  example.      In  the  ordinary  form 
of  an  apprentice  deed,  the  apprentice  binds  himself  in 
unquaiified  terms  to  "  serve  until  the  full  end  and  term  of 
seven  years  to  be  fully  complete  and  ended,  during  which 
term  it  is  covenanted  that  the  apprentice  his  master  faith- 
fully shall  serve;"  and  the  father  of  the  apprentice  in 
equally  unqualified   terms   binds  himself  for  the  jm- 
fonmoice  by  the  apprentice  of  all  and  every  covenant  on 
his  part  (see  the  form,  2  Chitty  on  Pleadings,  7th  ed.  370). 
It  is  undeniable  that  if  the  apprentice  dies  within  the  seven 
years  the  covenant  of  the  f atlier  that  he  shall  perform  his 
covenant  to  serve  for  seven  years  is  not  fulfilled,  yet  surely 
it  cannot  be  that  an  action  would  lie  against  the  father, 
^e  only  reason  why  it  would  not  is,  that  he  is  excused 
because  of  the  apprentice's  death.    These  are  instances 
where  the  implied  condition  is  of  the  life  of  a  human 
being,  but  there  are  others  in  which  the  same  implication 
is  made  as  to  the  continued  existence  of  a  thing.     For 
example,  where  a  contract  of  sale  is  made  amounting  to 
a  bargain  and  sale,  transferring  presently  the  property 
in  specifio  chattels,  which  are  to  be  deUvered  by  the 
▼endor  at  a  future  day;  then,  if  the  diattds  without 


fault  of  the  vendor,  perish  in  the  interval,  the  purchaser 
must  pay  the  price,  and  the  vendor  is  excused  from  per- 
forming his  contract  to  deliver,  which  has  thus  become 
impossible.    That  is  the  rule  of  English  law  as  established 
by  the  case  of  Bugg  v.  Minett,  11  Bast.  210,  where  the 
article  that  perished  before  delivery  was  turpentine,  and 
was  decided  that  the  vendor  was  bound  to  refund  the 
price  of  all  those  lots  in  which  the  property  had  not 
passed,  but  was  entitled  to  retain,  without  deduction,  the 
price  of  those  lots  in  which  the  property  had  passed, 
though  they  were  not  delivered,  and  though  in  the  con- 
ditions of  sale  which  are  set  out  in  the  report  there   was 
no  express  qualification  of  the  promise  to  deliver  on  pay- 
ment.    It  seems  in  that  case  rather  to  have  been  taken 
for  granted,  than  decided,  that  the  destruction  of  the 
thing  sold  before  delivery  excused  the  vendor  from  ful- 
filling his  contract  to  deliv^  on  payment.    This,  also,  is 
the  rule  in  the  civil  law;  and  it  is  worth  noticing  tJiat 
Pothier  in  his  celebrated  TraitS  du  contrat  de  ventCy  treats 
this  merely  as  an  example  of  the  more  general  rule,  that 
every  obligation  de  certo  corpora  is  extingfuished  when 
the  thing  ceases  to  exist  (see  Blackburn  on  the  (Contract 
of  Sale,  p.  137).    The  same  principle  seems  to  be  involved 
in  the  decision  of  Sparrow  v.  Sowgate,  1  W.  Jones,  29, 
where  to  an  action  for  debt,  on  an  obligation  by  bail, 
conditioned  for  the  payment  of  the  debt  or  the  render  of 
the  debtor,  it  was  held  a  gfood  plea,  that  before  any  de- 
fault in  rendering  him,  the  principal  debtor  died.     It  is 
true  that  was  the  case  of  a  bond  with  a  condition,  and  a 
distinction  is  sometimes  made  in  this  respect  between  a 
conditition  and  a  contract.    But  this  observation  does 
not  apply  to   Williums  v.  Lloyd,  1  W.  Jones  179.      In 
that  case  the  count,   which  was  in  assumpsit,  alleged 
that    plaintiff    had    delivered    a    horse    to    the     de- 
fendant,   who    promised    to    re-deliver    him    on    re- 
quest    Breach,  that  though  requested  to  deliver  the 
horse  he  refused.    Plea,  that  the  horse  was  sick  and  died; 
and  the  plaintiff  made  the  request  after  its  death,  and  on 
demurrer  it  was  held  a  good  plea,  as  the  bailee  was  dis- 
charged from  his  promise  by  the  death  of  the  horse  with- 
out default  or  negligence  on  the  part  of  the  defendant. 
**  Let  it  be  admitted  "  says  Sir  W.  Jones,  *'  that  he  promised 
to  deliver  it  on  request;  if  the  horse  die  before,  that  is 
become  impossiUe  by  the  act  of  GU>d,  so  the  party  shall 
be  discharged  as  mnch  as  if  an  obliga^on  were  made  con- 
ditioned to  deliver  a  horse  on  request  and  he  died  before 
it."     And  Jones,  he  says,  cited  22  Assize  41,  in  which  it 
was  held  that  a  ferryman,  who  had  promised  to  cany  a 
horse  safe  across  the  ferry,  was  held  chargeable  for  the 
drowning  of  the  animal  only  because  he  had  overloaded 
the  boat;  and  it  was  agreed  that,  notwithstanding  the 
promise,  no  action  would  have  lain  had  there  been  no 
neglect  or  default  on  his  part.     It  may,  I  think,  be  safely 
asserted  to  be  now  EngH^  law,  that  in  all  contracts  of 
loan  of  chattel  or  bailments,  if  the  performance  of  the 
promise  of  the  borrower,  a  bailee,  to  return  the  thing 
lent  or  bailed  becomes  imjwssible,  because  it  has  perished, 
this  impossibility,  if  not  arising  from  the  fault  of  the 
bailee  or  from  some  risk  which  he  has  taken  upon  him- 
self, excuses  the  lender  or  bailee  from  the  performance  of 
his  promise  to  re-deliver  the  chattel    The  great  case  of 
Coggs  V.  Bemnrd,  1  Smith  Lead.  Cas.,  6th  ed.  171,  is  now 
the  leading  case  on  the  law  of  bailments;  and  Lord  Holt  in 
that  case  referred  so  much  to  the  civil  law  that  it  might 
X)erhaps  be  thought  that  this  principle  was  there  derived 
direct  from  civilians,  and  was  not  generally  applicable  in 
English  law,  except  in  the  case  of  bailments;  but  the  case 
of  William*  v.  Lloyd,  above  cited,  shows  that  the  same  law 
had  been  already  adopted  by  the  English  law  as  early  as 
the  Book  of  Assizes.    The  principle  seems  to  us  to  be  that 
in  contracts,  in  which  the  performance  depends  on  the 
continued  existence  of  a  given  person  or  thing,  a  condition 
is  implied  that  the  impossibility  of  performance  arising 
from  the  perishing  of  the  person  or  thing  shall  excuse  the 
I  performance.    In  none  of  these  cases  is  the  promise  in 
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words  other  than  positive,  nor  is  thiere  any  express  stipu- 
lation  that  the  destniotlon  of  the  person  or  thing  shall 
exeoae  the  perfotmanoe,  hat  that  excoBe  is  by  law  implied, 
beeaoae  frcHn  tiie  natore  of  the  c(mtiact  it  is  apparent  that 
the  parties  ocmtracterl  on  the  basis  of  the  continued  exist- 
ence  of  the  panaoolar  author,  person,  or  chattel.  In  the 
present  caee,  looking  at  the  whole  contract,  we  find  that 
the  parties  contracted  on  the  basis  of  the  continued  exist- 
ence of  the  music  hall  at  the  time  when  the  concerts  were 
to  be  given,  that  being  essential  to  their  perfonnances. 
We  think,  UieEefore,  that  the  mnsio  hall  having  ceased  to 
exist  without  fault  of  either  party,  both  parties  are  excused, 
the  plaintiffs  from  taking  the  gardens  and  laying  the 
money,  the  defendants  from  performing  their  promise  to 
give  the  use  of  the  haU  and  gardens  and  other  things. 
Consequently  the  rule  must  bo  absolute  to  enter  the  ver- 
dict for  the  defendants. 

Rale  eLbtolute, 

Attorney  for  the  plaintiffs,  Illvodci, 

Attorney  for  the  defendants,  Mobcrts. 

Q.  8.  May  28. 

DmsDAXE  r.  The  London,  Brighton,  and  South 
Coast  Railway  Company. 

i^9Kty  Qntrt  Acts — lirfusal  of  judge  to  certify  tinder 
13  4*  1**^  y^'  <?.  61,  *.  12 — Forcer  of  the  Cmtrt  Ufider 
15  4'  16  Viet.  e.  54,  i.  4. 

AcUtm>  ^  troeerfor  a  portmanteau.  Tlie  portmanteau 
*«#  detained  hy  defeMdanti  for  a  claim  of  Is.  Gd.  Jury 
fmmd  that  defendtmlM'  claim  was  unjust ifiable,  and  (the 
fgrtnutKteau  having  been  given  up  to  the  plaintiff),  re- 
tmntsd  a  verdict  for  the  plaintiff  for  iOs.  The  learned 
jwdge  deeUned  to  certify  under  13  Sf  14  Vict.  c.  CI,  s.  12. 
If  the  9aiue  of  the  portmanteau  had  been  added  to  tlie 
f^rdiet^  it  rtouUl  liave  exceeded  tlte  sum  limited  by  13  <5*  14 
yief.  e.  Git  s.  II,  in  respect  of  such  an  action. 

Held,  that  the  verdict  must  be  tahcn  to  be  a  verdict  for 
40«.  only,  aud  that  tlte  case  consequently  fell  within  t/ie 
^peratioti  of  13  4'  14  Viet.  c.  61,  s.  11;  and  that  altlwugh 
the  plaintiff  might  have  insisted  at  the  trial  on  having  tlie 
rerdict  emteredfor  the  value  of  the  portmanteau,  in  addi- 
tion to  the  damages  foutid  by  the  juty,  and  so  Jiaving  his 
(«$U  taxed  on  the  higher  scale,  yet,  inasmuch  as  his  case 
iid  not  feOl  mUhin  section  4  of  U  S'  16  llet.  c.  54,  the 
Qmrt  had  no  authority  to  allow  him  such  costs. 

In  tills  case  an  action  of  trover  was  brought  for  a  port- 
aantean  under  the  following  circumstances: — ^The  plain- 
tiff's wife.  OD.  conong  up  from  Brixton  to  Lond<Hi  by  the 
ill  fi  I  will  ill*  raibfiay,  with  «  small  dog,  was  desired  by 
a  poacter  to  pay  tor  the  dog,  and  as  she  had  no  money 
with  laer  offcied  to  lead  hex  2b.  2d.,  the  fare  of  the  dog,  if 
Uie  waoikl  leave  her  portmanteau  to  be  sent  up  by  the  f  ol- 

The  plaintiff's  wife  agreed  to  this,  and  the 
was  sent  up  to  town  by  a  later  train;  but  in 
of  Bsme  mistake  the  plaintiff  did  not  obtain 
tbe  poctMantaan  ior  seme  days.  As  soon  as  the  mistake 
Tas  discovered,  the  portmantean  wns  forwaxded  to  the 
plaintiff  at  his  residence,  and  a  demand  was  made  on  him 
of  3b.  Bd^  2s.  2d.  for  the  fare  of  the  dog,  and  Is.  Gd.  for 
vizehooae  rent  and  porterage.  The  plaintiff  refused  to 
pay  this  sum,  and  commenced  an  action  of  trover  against 
tlie  company.  The  company  afterwards  offered  the  port- 
Tnintean  on  payment  of  the  28.  2d.  alone,  but  the  plaintiff 
refosed  to  take  it.  On  the  trial  of  the  case,  before  Cock- 
bum,  C.  J.,  at  Guildhall,  in  the  sittings  after  Trinity  Term, 
1862,  the  juiy  found  that  the  charge  made  by  the  company 
WM  tmanthorised.  The  plaintiff  was  prepared  with  evi- 
dsioe  to  prove  the  value  of  the  portmanteau,  which  he 
<9ttniftted  at  £25 ;  but  the  portmanteau  being  in  court,  it 
^las  afpoeed  between  the  parties  that  it  should  be  given  up 
to  the  plaintiff,  and  it  was  so  given  up  in  the  same  state 
ia  wfaieh  it  was  entrusted  to  the  company.   The  juiy  there-  I 


up<m  found  a  verdict  for  the  plaintiff  for  40s.  The  coun- 
sel for  the  plaintiff  then  asked  the  learned  judge  to  certify 
for  the  plaintiff,  under  13  Sc  14  Vict.  c.  61  s.  12,  so  as  to 
entitle  him  to  the  full  costs  in  the  superior  court;  but  the 
learned  judge  declined  to  do  so. 

In  Hilary  Term,  1863,  cross  rules  were  moved  for,  by 
the  defendants,  to  enter  a  verdict  for  them,  and  by  the  plain- 
tiff to  increase  the  verdict  by  £25,  the  value  of  the  port- 
manteau.   Both  rules  were  refused. 

The  master  taxed  the  plaintiff's  costs  on  the  lower  scale ; 
whereupon  the  plaintiff  made  an  application  at  chambezs 
for  an  order  to  the  master  to  tax  costs  on  the  higher  scale, 
whidi  was  refused;  and  the  plaintiff  then  applied  to  the 
full  court. 

Coleridge,  Q.C.,  having  obtained  a  mile  calling  on  the 
defendants  to  show  cause  why  the  Court  should  not  make 
an  order  directing  the  master  to  tax  the  costs  on  the 
higher  scale, 

BovUl,  Q.  C,  and  Bdnnen  showed  cause  on  bdbalf  of  the 
defendants,  and  contended,  on  the  authority  of  Mateh  t. 
Lewis,  10  W.  R.  68,  7  H.  &  N.  867,  that  the  Court  would 
not  interfere  in  such  a  case  with  the  discretion  of  the 
learned  judge  who  tried  the  cause;  and  that  the  Court 
could  not  interfere  unless  they  were  of  opinion  that  this 
was  an  action  which  was  fit  to  be  tried  in  the  superior 
courts. 

Coleridge,  Q.C.,  and  J.  0.  Qr'{ffits,  for  the  plain- 
tiff, in  support  of  the  rule,  cited  Crosse  v.  Sea- 
man, 11  C.  B.  524,  and  Leader  v.  Jthys,  9  W.  E. 
704,  10  C.  B  N.  S.  369;  and  contended  that 
authority  was  given  to  the  Court  by  section  4  of 
15  &  16  Vict.  c.  54,  to  direct  that  the  plaintiff  should  have 
his  costs  in  any  case  in  which  the  judge  could  certify 
under  13  &  14  Vict  c.  61,  s.  12;  and  that  in  this  case  the 
judge  could  and  would  have  certified  if  it  had  been  bronght 
to  his  notice  tiiat  the  plaintiff  was  strictly  entitled  to  a 
verdict  for  the  £25,  the  value  of  the  portmanteau.  They 
also  cited  9^  &  10  Vict.  c.  95  s.  128. 

CocKBiTBN,  C.J. — I  am  of  opinion  that  there  ought 
to  be  no  rule,  upon  the  ground  that  this  case  does 
not  come  within  the  4th  section  of  tihe  15  &  16  Vict, 
c.  54,  which  alone  gives  the  Court  jurisdiction  to 
make  the  order  sought.  I  regret  y&j  much  the  mis- 
carriage which  has  practically  taken  place,  because  had 
it  been  present  to  my  mind  at  the  time  that  the  verdict, 
although  nominally  a  verdict  for  40s.,  was  in  fact  and 
in  substance  a  verdict  for  40s.,  plus  the  £25,  the  value  of 
the  portmanteau,  I  should  have  assisted  the  x^aintiff. 
I  refused  to  certify  at  the  trial,  because  that  matter  was 
not  brought  to  my  notice,  and  because  I  felt,  as  eveiyfoody 
must  have  felt  who  heard  the  case,  that  this  was  a  most 
frivolous  action.  The  whole  matter  in  dispute  between 
the  plaintiff,  the  owner  of  ihe  pormanteau,  uid  the  ccmi- 
pany,  was  the  sum  of  Is.  6d.  I  do  not  know  which  par'y 
is  the  most  to  blame,  the  plaintiff  for  bringing  this  acti<  n 
in  the  superior  court  practically  for  the  sum  of  Is.  6d.,  'or 
he  could  have  had  the  portmanteau  at  any  time  for  the 
payment  of  that  sum,  or  the  company  who  drove  him  to 
this  action  instead  of  giving  xrg.  the  portmanteau,  and  if 
they  had  any  claim,  going  into  the  county  court  to  re- 
cover it.  Therefore,  considering  this  claim  as  of  the  mo&t 
contemptible  character,  I  did  not  desire  to  assist  the 
plaintiff.  But  if  it  had  been  then  present  to  my  mind,  as 
it  was  afterwards  brought  to  my  notice,  that  the  phdntiff 
had  a  claim  to  take  a  verdict  for  the  value  of  the  port- 
manteau (for  he  had  a  count  in  trover,  and  the  convert'  n 
was  clearly  proved),  and  that,  yielding  to  my  suggestic  n, 
instead  of  taking  the  money-value  of  the  portmanteau,  he 
had  taken  the  portmanteau  and  its  contents,  and  had  thus 
put  himself  into  the  position  of  having  a  verdict  for  408.^ 
I  should  have  felt  that  he  ought  not  to  be  put  in  a  worse 
position,  in  consequence  of  having  taken  so  reasonable  and 
proper  a  course.  The  company  woold  have  been  in  a  much 
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worse  position  if  they  had  had  a  verdict  against  them  for  the 
value  of  the  portmanteau;  and  had  had  the  portmanteau, 
with  its  contents,  which  would  have  been  of  no  nse  to 
them;  and  I  do  not  think  it  is  gracious  on  their  part, 
but  quite  the  reverse,  to  take  advantage  of  their  position. 
Therefore,  I  say,  that  notwithstanding  the  contemptible 
nature  of  this  litigation,  I  should  have  assisted  the  plain- 
tiff. But  the  question  which  we  have  to  consider  is, 
whether  we  can  now  interfere  to  prevent  this  miscarriage. 
The  plaintiff  might  have  had  a  new  trial;  but  then  he 
would  have  been  in  no  better  position,  because  he  would 
been  condemned  in  the  costs  of  the  first  trial.  But  I  think 
we  cannot  assist  him  upon  this  rule;  because  tlie  power  is 
given  to  the  Court  only  when  the  Court  are  of  opinion 
that  there  is  sufficient  reason  for  bringing  the  action  in 
the  court  in  which  the  action  is  brought.  The  defendants 
have  given  a  proof  of  their  opinion,  by  having  the  case 
tried  by  a  special  jury.  But  we  cannot  say  that  it  is  jus- 
tifiable to  bring  an  action  in  the  superior  court  to  deter- 
mine a  question  of  Is.  6d.  We  cannot  say  that  this  case 
comes  within  the  4th  section  of  lo  &  10  Vict.  c.  54;  and 
therefore  I  think  we  cannot  make  this  order. 

WiGHTMAN,  J.,  concurred. 

Blackbubn,  J. — I  am  of  the  same  opinion.  I  think 
that  the  plaintiff  falls  within  the  provision  of  the  llth 
section  of  13  &  14  Vict.  c.  61.  It  was  argued  on  his 
behalf  that  inasmuch  as  he  got  back  his  portmanteau 
he  recovered  more  than  40s.,  but  I  think  that  it  is  im- 
possible to  say  that  within  the  meaning  of  that  section 
he  recovered  anything  beyond  the  amount  of  the  verdict. 
The  case  of  Orosse  v.  Seavian,  11  C.  B.  524,  is  quite  differ- 
ent. In  that  case  money  was  paid  into  court,  and  conse- 
quently it  appeared  upon  the  record  that  the  plaintiff  got 
more  than  £20.  That  being  so,  we  can  only  give  the 
plaintiff  the  costs  if  his  case  comes  within  the  4th  sec- 
tion of  15  &  16  Vict.  c.  54.  Now,  to  refer  to  the  pro- 
visions of  that  section,  this  is  not  a  case  where  there  is 
concurrent  jurisdiction  xinder  9  &  10  Vict.  c.  95, 
8.  128;  nor  is  it  a  case,  like  the  case  of  Leader 
v.  Rhysy  9  W.  R.  704,  10  C.  B.  N.  S.  369,  for 
which  no  plaint  could  have  been  entered  in  the 
county  court;  nor  was  this  an  action  removed  from 
the  county  court  by  certioraH.  And  I  agree  with  the 
rest  of  the  Court  that  it  is  impossible  to  say  that  there 
was  sufficient  reason  for  bringing  this  action  in  the  court 
in  which  it  was  brought.  Considering  that  the  action 
was  commenced  for  Is.  6d.,  and  was  afterwards  continued 
for  the  costs  of  the  writ,  it  appears  to  me  a  mockery  to 
say  that  there  was  sufficient  reason  for  incurring  all  these 
expenses  in  the  superior  court. 

Mule  ducharged. 

Attorneys  for  the  plaintiff,  Howard  Sf  Co. 

.  Attorneys  for  the  defendants,  Faithful  S;  Co, 


Q  B.  May  28. 

In  the  matter  of  Watson  {an  Artkled  Clerk"). 

Articles  of  clerkship — Enrolment  stamp — Duchy  of  Lan- 
caster. 

Articles  of  clerksJiip  entered  into  v^ith  an  attorney  of 
the  Court  of  Common  Pleas  of  the  Duchy  of  Lancaster j 
ivlio  was  also  an  attorney  of  the  Court  of  Queen'^s  Dencht 
and  which  were  inadvertently  stamped  with  the  £60 
stamp  required  in  order  to  entitle  an  attorney  to  prac- 
tise i7i  the  CouH  of  Common  Pleas  of  tlie  Duchy  of  Lan- 
caster y  instead  oftlie  £80  stamp  required  to  entUle  him  to 
admission  to  practise  in  the  courts  of  Westminster  Hall^ 
were  allowed  to  be  enrolled  on  payment  of  the  extra  £20, 
on  an  affidavit  tJiat  tlie  omission  was  not  made  with  the  in- 
tention of  evading  the  extra  duty. 

Prentice  applied  to  the  Court  on  behalf  of  an  articled 
clerk  to  order  that  his  service  should  date  from  the  date 


of  the  execution  of  the  articles,  and  that  they  might  be 
duly  enrolled.  The  applicant  was  articled  to  an  attorney 
in  the  county  palatine  of  Lancaster,  who  was  an  attorney  of 
this  court,  and  his  articles  were  inadvertently  stamped  with 
the  .£60  stamp  required  in  order  to  enable  him  to  practise 
in  the  Court  of  Common  Pleas  of  Lancaster,  instead  of  the 
£80  stamp  required  by  16  &  17  Vict.  c.  63,  s.  1,  and  sche- 
dule, in  order  to  enable  him  to  practise  in  the  courts  of 
Westminster  Hall.  The  application  was  accompanied  by 
the  affidavit  to  the  effect  that  the  applicant  had  paid  the 
extra  £20  at  the  stamp  office,  and  had  a  £20  stamp  af- 
fixed to  the  articles,  and  that  he  had  no  intention  of 
evading  the  payment  of  the  extra  stamp. 

Application  granted. 

Attorney  for  the  application,  Hughes. 


aB. 


In  re  William  Phipps. 


June  1. 


Habeas  corpus — Warrant  of  justices — Want   of  seal — 
Second  warrant  issued  after  rule  nisi. 

A  rule  nisi  having  been  obtained  calling  on  tJte  governor 
of  a  house  of  correction  to  show  cause  why  a  writ  of 
habeas  corpus  should  not  issue  to  bring  up  a  prisoner  in 
his  custody y  on  the  ground  that  tlie  warrant  under  which 
he  was  committed  was  ?wt  properly  scaled^  a  second  war- 
rant was  lodged  with  the  governer  similar  in  its  terms  to 
the  first y  and  purporting  to  be  signed  by  justices  of  the 
same  namCy  but  duly  sealed. 

Heldy  first,  that  if  it  were  m^terialy  the  Court  would 
assume  from  thefaets  stated  above  that  the  second  warrant 
was  substituted  by  the  same  justices  as  an  amendment  of 
the  first. 

Secondly y  that  the  second  warranty  though  made  after 
tite  rule  had  been  obtained,  was  a  sufficient  warrant  to  the 
governor  for  the  detention  of  the  prisofier,  and  was  an  an- 
swer to  the  rule. 

This  was  a  rule  calling  upon  the  governor  of  the  House 
of  Correction  at  Warwick,  to  show  cause  why  a  writ  of 
habeas  corpus  should  not  issue  to  bring  up.  the  body  of 
one  William  Phipps,  and  why,  in*  the  event  of  the  rule 
being  made  absolute,  he  should  not  be  discharged  out  of 
custody  without  the  issuing  of  the  writ  and  without  the 
prisoner  being  brought  into  court. 

Bay  lis  obtained  a  rule  on  the  22nd  of  May,  on  an  affi- 
davit stating  that  the  warrant  on  which  the  prisoner  was 
committed  was  not  sealed  by  the  justices  in  accordance 
with  the  provisions  of  11  &  12  Vict.  c.  43,  s.  17. 

Day  now  showed  cause  against  the  rule,  on  affidavits 
which  stated  that  since  the  rule  had  been  obtained  the 
governor  had  received  a  second  warrant  of  conviction, 
similar  in  its  terms  to  the  former  warrant,  and  purporting 
to  be  signed  by  justices  of  the  same  name,  but  duly  sealed 
with  the  seal  of  the  justices;  and  contended  on  the  autho- 
rity of  the  oases  of  H.  v.  Darker,  1  East.  186,  and  M.  v. 
RichardSy  5  Q.  B.  926,  that  the  governor  was  bound  to 
detain  the  prisoner  under  the  second  warrant;  and  that 
such  warrant  was  an  answer  to  the  rule. 

BayliSy  in  support  of  the  rule,  contended,  on  the  autho- 
rity of  the  cases  entitled  In  tlie  matter  of  Elmy  and  Sawyer, 
1  A.  &  E.  843, 852,  and  In  re  Ouirles  Smithy  3  H.  &  N.  227, 
6  W.  R.  440,  that  the  Court  could  not  presume  in  the 
absence  of  positive  statement  that  the  second  warrant 
was  intended  to  be  substituted  for  the  first;  and  that  in 
none  of  the  cases  cited  in  answer  to  the  rule  had  an 
amendment  of  a  warrant  been  permitted  after  a  rule  for 
a  habeas  corpus  had  been  obtained  and  served  upon  the 
gaoler. 

The  CouBT  *  were  of  opinion  that  the  rule  ought  to  be 
discharge.  That  in  the  ca«e  entitled  In  the  matter  of  Elmy 
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and  Sairyer^  1  A.  &  E.  843,  the  magistrates  were  acting 
under  a  statatory  power,  and  were  consequently  bound  to 
Fhow  that  they  had  fulfilled  all  the  conditions  imposed 
by  the  statute.  Thaty  if  it  were  material,  the  Court  would 
assume  from  the  facts  stated  above  that  the  two  warrants 
were  for  the  same  offence;  and  that  in  the  case  of  In  re 
aarlfs  Smithy  3  H.  &  N.  227,  6  W.  R.  440,  the  warrant 
was  amended  after  the  issuing  of  the  writ,  though  before 
service. 

JiuU  discharged. 

Attorneys  for  the  prisoner,  Chester  ^'  Vrquhart. 

Attorneys  for  the  governor  of  the  house  of  correction, 
RoKden  <5*  Stacet/. 


K.  May  7.. 

Waller  r.  The  South-Eastebn  Railway  Company. 

HallrKay  campany — Negligence — Servants  of  the  comjyany 
— Cammon  employ nicnt — Guard  of  train — Ganger, 

Thcpla  int  iff's  husband  was  employed  as  a  guard  of  a  tra  ijh 
«n  the  defendant* 8  railivay,  and  the -defendants  employed  a 
pfrson  called  a  "  ganger"  whose  duty  it  was  to  see  to  and 
hep  in.  proper  repair  the perman€7it  way^  and  in,  consc- 
fMtHce  of  the  negligence  of  the  ganger  in  not  seeing  to  the 
rrpair  of  the  "  trenails^'*  which  fasten  the  "  chairs  "  to 
thr  sleepers  on  tlie  permanent  way,  a  train  of  which  the 
f^alntiff^s  husband  was  guard  was  thrown  off  the  line,  and 
tUe  gvard  killed. 

Held,  in  an  action  "under  9  <5*  1^  Vict.  c.  43,  that 
tW  plaintiff*s  husband  and  the  ganger  were  servants  of 
iU  rail/ray  company  in  a  common  emphymenty  and  that 
tk=  company  were  titer ef ore  not  liable  for  the  negligence 
of  the  ganger. 

This  was  an  action  by  the  plaintiff ,  as  administratrix  of 
lier  husband,  George  Waller,  deceased,  to  recover  damages 
under  Lord  Campbell's  Act,  9  &  10  Vict.  c.  43,  by  reason 
C'f  his  death,  which  was  caused  by  an  accident  on  the  de- 
fendants* railway. 

The  case  came  on  for  trial  beforo  Martin,  B,  at 
the  Maidstone  Summer  Assizes  in  1862,  when  a  verdict 
was  taken  for  the  plaintiff  by  consent,  subject  to  the 
opinion  of  the  Court  on  the  following  case. 

The  deceased  George  Waller  was  a  railway  guard  in 
the  employment  of  the  defendants  at  weekly  wages,  and 
it  was  hia  duty  as  such  guard  to  travel  with  and  in  the 
passenger  trains  worked  by  the  defendants  on  the  North 
Eoit  Railway,  a  line  belonging  to  and  worked  by  the 
defendants  under  the  powers  of  the  Acts  of  Parliament 
nilating  to  the  South  Eastern  Railway  Company. 

In  the  course  of  such  duty,  while  he  was  travelling 
in  a  passenger  train  of  the  defendants*,  carrying 
paamngers  for  hire  on  the  above  line  between  Strood 
and  Gravesend,  the  train  ran  off  the  line  and  over- 
turned the  break-van  in  which  he  was,  whereby  the 
said  George  Waller  was  killed  on  the  spot.  It  was  ad- 
mired by  the  parties  that  the  accident  happened  through 
the  decayed  condition  of  the  trenails  which  fastened  the 
chairs  to  the  sleepers  on  the  defendants'  railway;  that  it 
was  the  duty  of  the  ganger  of  the  plate  layers,  a  servant 
of  tlie  defendants',  to  see  and  keep  in  proper  repair  and 
condition  the  permanent  way  by  renewing  such  trenails 
as  were  decayed;  that  the  ganger  was  a  person  of  com- 
petent gkiUy  and  that  through  his  neglect  of  duty  the 
road  became  unsafe. 

It  was  further  admitted  that  the  said  George  Waller  was 
killed  by  the  train  running  off  the  line  through  the  de- 
cayed condition  of  the  trenails,  and  that  none  of  the 
directors  or  officers  or  servants  of  the  company  knew  of 
such  defects;  but  the  above-mentioned  ganger  ought  to 
have  known  it,  and  it  was  negligence  in  him  not  to  know 
it.  The  plaintiff  was  the  widow  and  administratrix  of  the 
deceased,  and  he  left  five  infant  children  who  lost  the 
means  of  guppoifc  by  his  death.  I 


At  the  trial  a  verdict  was  taken  for  the  plaintiff  by  con- 
sent for  £500,  apportioned  as  follows: — £250  to  the 
widow,  and  £50  to  each  child  of  the  deceased;  but  such 
verdict  was  agreed  to  be  subject  to  the  opinion  of  the 
Court.  It  was  agreed  that  in  case  the  Court  shall  con- 
sider the  case  imperfectly  stated,  they  may  send  it  back 
to  an  arbitrator,  to  be  named  by  the  counsel,  for  the  parties 
to  be  amended. 

The  question  for  the  opinion  of  the  Court  was  whether 
the  action  was  maintainable.  If  the  Court  shall  be  of 
opinion  that  it  was  maintainable,  then  the  verdict  for  the 
plaintiff  to  stand  as  above  mentioned;  but  if  the  Court 
were  of  the  contrary  opinion,  then  the  verdict  for  the 
plaintiff  was  to  be  set  aside  and  a  verdict  entered  for  the 
defendants. 

Shecy  Serjt.y  and  Joseph  Brown,  for  the  plaintiff. — The 
principle  which  governs  the  decision  of    the  courts  ip 
these  cases  is  to  be  found  in  a  class  of  cases  beginning 
with  Priestley  v.  Ihwler,  3  M.  &  W.  1,  7  L.  J.  N.  S.  Ex.  42. 
To  exempt  a  master  from  liability  to  recover  for  injury  to 
his  servant  through  the  negligence  of  another  servant  of 
the  same  master,  both  servants  must  be  in  the  same 
employ.    There  must  be  a  common  employment.    This 
accident  hapi>ened  through  the  ganger's  neglect  in  omit- 
ting to  fasten  the  trenails.     The  ganger  of  the  company, 
though  a  servant  of  the  company,  could  not  bo  said  to 
have  a  common  employment  with  the  plaintiff,  who  was  a 
guard  of  the  trains.  In  The  Bartons-hill  Coal  Company  v. 
McOuire,  3  Mac.  300,  a  distinction  was  drawn  between 
different  departments  of  employment.  A  master  is  bound  to 
take  all  reasonable  care  to  secure  the  safety  of  his  servants 
in  their  employ.    The  question  is,  what  is  a  common  em- 
ployment?    A  ticket  clerk  collecting  tickets  on  a  plat- 
form is,  in  a  sense,  in  a  common  employment  with  the 
man  who  drives  the  engine;  but  if  an  accident  happened 
to  the  former  through  the  negligence  of  the  latter,  could 
they  be  said  to  be  in  a  common  employment?     [Maktin. 
B. — I  think  the  ticket  clerk  could  not  in  that  case  recover 
against  the  company.]     In  Brydcn  v.  Stewart y  2  Mac.  30, 
the  House  of  Lords  held  that  a  mine  owner  wasbound  to 
bring  a  miner  safely  to  the  surface  of  the  mine.    The 
risks  that  a  servant  runs  are  ordinary  risks,  not  risks 
which  arise  from  the  carelessness  of  fellow  servants.    If 
the  arrangement  of  the  permanent  way  had  been  altered, 
and  the  plaintiff  had  known  it,  the  defendants  would  not 
be  liable.     If  the  plaintiff  must  prove  personal  negligence, 
no  corporation  could  ever  be  liable.     They  cited  Uolmes 
V.  Clarkcy  6  H.  &  N.  349,  9  W.  R.  419;  Patterson  v. 
Wallacey  1  Mac.  748;  Senior  v.    Wardy  El.  &   El.    385, 
7  W.  R.  261. 

Lushy  Q.C.y  and  Garth,  for  the  defendants. — This  case 
is  not  within  the  exception  referred  to  in  Priestley  v. 
Fowler.  The  principle  is  that  servants  entering  any 
employ  must  take  all  the  risks  of  such  employment.  The 
question  is  whether  the  risk  is  of  a  kind  contemplated 
when  the  servant  entered  the  employ.  [Wilde,  B.— -The 
question  is  "What  is  a  common  employment?"  In 
Wigmoro  v.  Jay,  5  Ex.  354,  the  duties  of  the  servant 
were  more  diverse  than  here,  and  yet  the  master  was 
held  liable.]  They  cited  Hutchinson  v.  The  York,  New- 
castleyond  Berwick  Hail  way  Company  y^  Ex.  343;  Far- 
well  V.  Tlie Boston  and  Worcester  Hailway  Corporation y  4 
Metcalf's  Reps.  49  (American  Reports) ;  Williams  v. 
CUyughy  3  H.  &  N.  258;  Searle  v.  Lindsayy  10  W.  R.  89,  31 
L.  J.  N.  S.  C.  P.  lOG.  Cur.  adv.  vult. 

Pollock,  C.B. — In  this  case  the  question  is  whether 
an  action  can  be  maintained  by  a  servant  against  a 
company  for  an  injury  occasioned  by  the  neglect  of 
another  servant.  The  ca.so  is  this: — The  plaintiff  is  the 
wife  of  a  gfuard  of  a  train,  who  was  killed  in  consequence 
of  a  railway  accident  arising  from  the  neglect  of  a  servant 
of  the  company,  whose  business  it  was  to  see  that  the 
plates  of  the  railway  were  so  fixed  as  to  be  safe  and 
secure.    The  ganger  had  neglected  his  duty,  so  as  to  bring 
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about  the  accident  by  which  the  husband  of  the  plaintiff 
lost  his  life.  I  think  it  is  unnecessary  here  to  review 
all  the  cases;  but  the  question  in  the  present  case  is 
whether  the  servant  whose  negflect  was  the  cause,  and  the 
servant  who  was  killed,  were  at  the  same  time  engaged 
and  employed  in  what  may  be  called  a  common  object. 
It  api>ears  to  me  that  the  safely  conducting  the  train, 
and  taking  care  that  the  rails  themselves  on  which  the 
carriages  run  should  be  safe  and  secure,  and  the  plates  on 
which  they  rest  should  have  a  solid  foundation,  consti- 
tutes ono  common  object.  The  passengers  should 
be  conducted  in  carriages  which  are  safe,  and  upon  rails 
free  from  danger.  It  appears  to  me  that  the  case  where 
another  train  on  a  different  line  of  rails,  which  crossed  or 
intersected  or  joined  the  principal  line,  and  in  conse- 
quence of  the  mismanagement  of  the  conductor  of  the 
second  train  it  ran  into  the  first  train  so  as  to  pro- 
duce an  accident,  is  really  on  aU  fours  with  this 
case.  There  are  two  trains  going  on  different  rails, 
but  in  consequence  of  the  miamanagement  of  one  or  other 
of  the  two  engine-drivers,  a  collision  occurs:  that  appears 
to  me  to  be  a  similar  case.  I  think  there  is  less  connec- 
tion— less  of  what  may  be  called  a  common  object — 
between  the  two  oonduotors  who  are  in  different  trains, 
although  both  are  servants  of  the  same  company,  than  in 
the  present  case.  The  common  object  of  the  oondnctors 
of  both  trains  is  the  successful  conducting  of  the  business 
of  the  company  generally,  but  each  of  th^m  has  a  different 
object  in  particular— one  of  them  has  one  train  under 
his  control,  the  other  another;  but  in  the  present  case 
the  immediate  object  of  the  journey,  and  the  common 
object  of  all  servants  connected  with  the  train  in  question, 
was  the  successful  conducting  of  the  passengers  in  this 
particular  train — one  servant  having  to  take  care  that  the 
train  was  properly  conducted,  and  another  servant  having 
to  take  care  that  the  rails  were  in  fit  condition,  so  that 
the  journey  might  be  properly  and  safely  conducted.  I 
think  when  one  looks  at  the  observation  thrown  out  by 
Lord  Cranworth  in  one  of  the  cases  in  the  House  of 
Lords,  by  Lord  Chelmsford  in  another  case  before  the 
■ame  Court,  which  observations  are  worthy  of  great  atten- 
tion, to  the  effect  that  you  are  to  look,  when  you  consider 
what  are  the  dangers  that  any  servant  engages  to  en- 
counter, at  what  are  the  probable  dangers  that  would 
belong  to  the  party  entering  into  the  engagement  in 
question.  There  can  be  no  doubt  that  the  conductor  or 
guard  of  a  railway  train  must  anticipate,  as  one  of  the 
probabilities  of  danger  arising  from  the  journey,  the 
n^lect,  for  instance,  of  a  servant  who  was  to  oil  the 
carriages,  the  neglect  of  a  man  to  properly  adjust  the 
points,  and  the  neglect  of  another  man  to  tcike  care  that 
the  rails  are  properly  boltod,  fastened,  and  secured,  so  as 
to  make  the  journey  safe.  Under  these  circumstances  I 
am  of  opinion  that  our  judgment  in  this  case  ought  to  be 
in  favour  of  the  defendants.  The  case  falls  entirely 
within  the  rule  laid  down  in  Priestley  v.  thiclcry  and  is 
not  opposed  to  any  case  which  has  arisen  since  that  case. 

Martin,  B. — I  believe  it  was  in  consequence  of  a  doubt 
entertained  by  me  that  our  judgment  was  not  given  in 
this  case  at  the  conclusion  of  the  arguments.  I  certainly 
did  then  think  it  was  a  matter  well  worthy  of  considera- 
tion, and  I  think  so  still.  The  question  is  whether  this 
case  falls  within  the  rule  laid  down  in  tlie  case  of 
JSartan's-hill  Coal  Company  v.  Beld^  where  Lord  The 
Chelmsford  states  that  where  servants  are  engaged  in 
different  departments  of  duty,  an  injury  committed  by  one 
servant  upon  the  other  by  carelessness  or  negligence  in  the 
course  of  his  peculiar  work,  is  not  within  the  exception, 
and  the  master's  liability  attaches  in  that  case  in  the  same 
manner  as  if  the  injured  servant  stood  in  no  such  relation 
to  him;  and  if  I  were  satisfied  that  Lord  Chelmsford,  when 
he  speaks  of  the  servants  employed  by  the  railway  company 
as  employed  in  different  departments,  meant  to  speak  of  the 
guard,  who,  as  well  as  the  engine-driver,  is  a  servant  of 


the  company,  as  in  respect  to  his  employment  as  g^uard 
in  opposition  to  persons  who  were  employed  to  take  care 
of  the  line,  as  platelayers,  I  should  be  less  willing- 
to  concur  in  this  judgment ;  but  having  read  that 
case  very  carefully,  and  having  read  the  judgment  of 
Shaw,  C.J.,  of  the  Supreme  Court,  Massachusetts,  in 
which  he  deals  with  this  matter  with  very  great  ability, 
and  his  statement  of  the  case  before  him  is  such  as  to 
include  the  present  one,  I  concur  with  the  rest  of  the 
the  Court  in  their  opinion.  Shaw,  C.J.,  begins  his  judg- 
ment thus: — ^"'This  is  an  action  of  new  impression  in 
our  courts,  and  involves  a  principle  of  great  import- 
ance. It  presents  a  case  where  two  persons  are  in  the 
service  and  employ  of  one  company,  whose  business  it  is 
to  construct  and  maintain  a  railroad,  and  to  employ  their 
trains  of  cars  to  carry  persons  and  merchandise  for  hire. 
They  are  appointed  and  employed  by  the  same  company  to 
perform  separate  duties  and  services,  all  tending  to  the 
accomplishment  of  one  and  the  same  purpose,  that  of  the 
safe  and  rapid  transmission  of  the  trains;  and  they  are  paid 
for  their  respective  services  according  to  the  nature  of 
their  respective  duties,  and  the  labour  and  ddll  required 
for  their  proper  performance.  The  question  is  whether, 
for  damages  sustained  by  one  of  the  persons  so  employed 
by  means  of  the  carelessness  and  negligence  of  another^ 
the  party  injured  has  a  remedy  against  the  common  em- 
ployer?" .Ajid  then  he  goes  on  in  the  judgement  discus- 
sing the  matter.  The  result  is,  that  he  is  of  opinion 
that  the  company  are  not  so  liable.  I  concur  in  that 
opinion,  and  concur  with  the  judgment  of  the  Court  in 
this  case. 

Bramwell,  B. — ^I  am  also  of  opinion  that  our  judg- 
ment should  be  for  the  defendants  in  this  case,  on  the 
gfround  and  for  the  reasons  which  have  already  been  so 
fully  stated  by  my  Lord  and  my  brother  Martin.  I  think 
this  case  is  withhi  the  principle  of  Priegtleif  v.  Fowler^ 
and  the  other  and  subsequent  auUiorities  which  have  been 
cited,  and  that  it  is  included  in  the  criterion  suggested 
by  Lord  Chelmsford  in  Bartoii's  hill  Coal  Company  v. 
McGuirCf  and  is  also  within  what  I  think  a  very  good 
criterion — namely,  that  one  given  by  my  Lord  to-day,  and 
Chief  Justice  Shaw,  in  the  judgment  in  the  American 
case  to  which  my  brother  Martin  has  referred. 

Judgment  for  the  defendants. 

Attorneys  for  the  plaintiff,  Few  cj*  Call, 

Attorney  for  the  defendants,  Frecland, 


EX.  Cooke  r.  Bell.  May  .5. 

Special  had— Bankruptcy — 43  Geo,  3,  c.  4G,  8,  2—7  ^5-  8 

Geo.  4,  c.  71,  «.  2. 

The  defendant  lia/cing  been  arreted  in  an  action  of  debt  ^ 
paid  tlie  amount  to  tJte  iheriff,  nyith  £10  for  costs,  and  tJuf 
slieriff  paid  tlie  same  into  court.  Tlie  defendant  became 
banhrupt  before  putting  in  special  baiU  or  paying  in  an 
additional  sum  of  £.10  pursuant  to  tJie  7  4'^  ^^-  4,c.  71, 
s.  2. 

Held,  that  the  defendanfs  assignees  were  not  entitled  to 
tlie  debt  and  costs  paid  into  court. 

JIannen  obtained  a  rule  calling  upon  the  defendant  to 
show  cause  why  the  sum  of  £41 ,  deposited  with  the  sheriff 
on  his  arrest  in  an  action  of  debt,  in  lieu  of  bail,  and  since 
paid  into  court,  should  not  be  paid  out  to  the  plaintiff,  on 
the  ground  that  the  defendant  had  not  put  in  special  bail, 
nor  paid  in  an  additional  sum  of  £10,  pursuant  to  7  &  8 
Geo.  4,  c.  71,  s.  2. 

From  the  affidavits  it  appeared  that  the  defendant  was 
arrested  on  the  30th  of  JanuaiT",  1863,  by  virtue  of  a  war- 
rant of  a  commissioner  in  bankruptcy,  granted  in  pur- 
suance of  the  Absconding  Debtors  Act,  1851,  and  he  there- 
,  upon  deposited  with  the  messenger  of  the  court  £51^ 
I  being  the  said  sum  of  £41  and  £10  for  costs.    He  waa 
;  then  discharged. 
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On  the  Gth  of  Febnuiry  a  writ  of  capias  duly  issued 
from  this  courts  served  on  the  defendant,  and  the 
aboTe  amount  of  £51  having  been  paid  over  to  the 
sheriff,  was  bj  him  paid  into  couit  on  the  same  day.  The 
defendant,  on  the  I9iii  of  February,  petitioned  the  Liver- 
pool Distriot  Court  of  Bankruptcy  for  an  adjudication  in 
bankmptcy,  and  on  the  same  day  was  adjudicated  a  bank- 
rupt. Creditors'  assignees  were  appoint^  on  the  9th  of 
March.  The  defendant  did  not  put  in  special  bail  or  pay 
the  £10  in  pursusnoe  of  the  7  <Sc  8  Geo.  4,  c.  71,  s.  2.  He 
obtained  his  diaoharge  under  the  Bankruptcy  Act  on  the 
9tiL  of  April. 

On  an  api^oation  to  Channell,  B.,  at  chambers,  for  pay- 
ment oat  of  court  of  the  money  deposited  with  the  sheriff, 
the  judge  refused  to  make  the  order. 

SimaHs  showed  cause  on  behalf  of  the  assignees  of  the 
defendant,  and  contended  that  the  Act  43  Geo.  3,  c.  46, 
&  2,  applied  only  as  between  the  parties.  He  referred  to 
Jianttin  v.  Parti'idgef  14  East.  599;  Johnson  v.  Wall,  4 
DowLN.  S.  315;  Tutor  v.  Gale,  1  DowL  383. 

Hanmen,  is  support  of  the  rule,  cited  GeaoJh  v.  Cop^in, 
3  DowL  74;  FerraU  v.  Alexander  and  AnotJier,  1  DowL 
132. 

Pollock,  C.B. — ^The  opposition  to  this  rule  is  founded 
on  the  idea  that  money  paid  into  court  must  be  taken  to 
be  in  t^e  same  situation  as  special  bail.  But  that  is  not 
so.  Mr.  Justice  Littledale,  in  Ferrall  v.  Alexander,  takes 
the  distinction,  and  shows  that  the  cases  are  not  on  the 
nme  footing. 

Kabtik  and  Bbamwell,  BB.,  concurred. 

Rule  absolute, 

ka^onmey  for  the  plaintiff,  Floyd. 

Attorneys  for  the  defendant,  Laierencc  tj*  Marhhj. 


0,  May.  9. 

HOLDSWOBTH  r.  Babsham,  Clerk  to  a  Local  Board 

of  Health.'* 

PitlUe  Health  Act,  1848,  ss.  123,  VZl—Apjjointment  of 
nmpire — Aieard  of  costs — Taxation — Action  for  unas- 
certained costs. 

ArhiirtUoTSy  under  the  Public  Health  Act,  1848, 11  ^- 12 
Xict.  e.  63,  s.  125,  may  appoint  an  umpire  after  tlie 
twenty-one  days  mithin  which  tliey  are  required  to  malte 
iktir  areard  Ivace  elapsed,  and  may  do  so  wit/umt  enlarging 
ike  tiwtefor  making  tlie  award. 

Uhere  an  umpire,  appointed  under  tlic  \2hth  section  of 
the  Act  above,  awarded  compensation  to  the  plaintiff,  and 
^/^nerally  that  the  costs  of  tJie  reference  should  be  paid 
by  the  local  board  of  health,  this  Court  held  (reversing 
the  judgment  of  the  Queen*  s  Bench)  tliat  tlie  ascertaining 
tke  amount  of  such  costs  by  taxation  was  not  a  condition 
yreeedent  to  tike  rigkt  to  bring  an  cu^ionfor  titem. 

Bradahaw's  case,  12  Q.  B.  562,  explained. 

Appeal  against  a  decision  of  the  Queen's  Bench  upon  a 
fpedal  case  (reported  10  W.  R.  G46,  2  B.  &  S.  480,  31 
L.  J.  Q.  B.  145). 

The  action  was  to  recover  £180  14b.  7d.,  awarded  to  the 
plaintiff  for  damage  done  to  certain  property  of  his  by  the 
local  board  of  health  for  West  Ham,Es.}exj  and  also  £144 
3s.  5d.  for  costs  incidental  to  the  reference. 

It  ^>peared  upon  the  case  that,  upon  a  question  as  to 
amount  arising  on  the  10th  of  August,  1860,  an  arbi- 
trator was  appointed  by  the  plaintiff;  and  on  the  14th  of 
the  same  month  the  salaried  surveyor  to  the  local  board  was 
appointed  arbitrator  for  the  local  board.  The  arbitrators  had 
some  correspondence  as  to  the  api)ointment  of  an  umpire. 
They  did  not  extend  the  time  for  making  the  award;  and, 


•  Coram. — ^Ebls,  €-J.,  Pollock,  C.B.,  Willlams  and 
Keatotg,  JJ.,  CHAJfX£LL  and  Bbamwell,  BB. 


nothing  having  been  done  by  them,  on  the  2Gth  of  Octo- 
ber, 1860,  the  plaintiffs'  attorney,  pursuant  to  the  Act, 
served  them  with  a  notice  to  appoint  an  umpire  within  seveux 
days,  and  on  the  27th  of  October,  1860,  enclosed  to  the  de- 
fendant, who  then  and  since  has  acted  as  clerk  to  the 
local  board,  a  duplicate  of  the  notices  so  sent. 

On  the  3l8t  of  October,  the  arbitrators  met  and  ax>- 
pointed  the  umpire,  who  subsequently  made  the  award. 

On  the  12th  of  November  the  arbitrators  met,  and  the 
defendant,  in  the  presence  of  the  plaintiffs'  attorney, 
objected  that  their  powers  had  ceased,  as  they  had  not  ex- 
tended the  time  for  making  their  award;  and,  they  there- 
upon declined  to  proceed  with  the  arbitration.  The  umpire 
accepted  the  umpirage,  and  having  extended  the  time,  ap- 
pointed the  3rd  of  January,  1861,  for  proceeding  with  the 
reference.  TTpon  that  day  he  attended;  and  as  no  one 
attended  for  the  local  board,  he  proceeded  with  the  refer- 
ence ex  parte,  and  on  the  16  th  of  January,  1861,  made 
his  award.  He  awarded  £180  14s.  7d.  as  compensation 
for  damage;  and  that  the  costs  of  and  consequent  upon 
the  reference  should  be  borne  and  paid  by  the  local  board. 

On  the  31st  of  January  a  copy  of  the  award  was  served 
on  the  defendant,  and  applications  were  subsequently 
made  to  the  local  board  for  payment.  The  plaintiffs* 
attorney's  bill  of  costs  amongst  other  items  contained  a 
charge  of  £20  paid  to  the  umpire  as  the  costs  of  hia 
award. 

The  plaintiffs'  costs  of  and  consequent  upon  the  refer- 
ence had  not  been  ascertained,  or  taxed,  or  fixed  by  the 
umpire,  or  any  taxing  officer  or  person  having  autho- 
rity. The  fact  of  the  umpire's  appointment  was  brought 
before  the  local  board  for  the  first  time  at  a  meeting 
after  the  12th  of  November,  1860,  and  they  refused  to 
recognize  the  appointment.  The  only  ground  on  which 
the  board  refused  to  pay  the  amount  awarded  was  that 
the  appointment  of  the  umpire  was  void.  The  questions  were, 
first,  whether  having  regard  to  the  statute  the  appoint- 
ment of  umpire  was  too  late;  and  secondly,  whether  the 
plaintiff  was  entitled  to  maintain  this  action  to  recover 
the  costs,  the  same  not  having  be^i  taxed  or  ascertained 
by  the  umpire  or  any  proper  ofiBcer  before  action. 

The  Queen's  Bench  decided  that  the  appointment  was 
not  too  late;  and  (Crompton,  J.,  dissenting  on  the  second 
point)  that  the  action  could  not  be  brought  for  the  costs 
tiU  they  had  been  taxed. 

Prentice  {Collier,  Q.C.,  with  him),  for  the  defendant, 
argued  that  upon  the  construction  of  the  statute  the  ap- 
paintment  was  too  late.  By  the  125th  section  the  arbi- 
trators must  make  their  award  within  twenty-one  days, 
and  must  appoint  an  umpire  before  proceeding  with  Uie 
reference.  If  after  the  time  for  making  their  award  has 
expired  they  may  appoint  an  umpire  there  would  be  no 
limit  to  the  time  for  making  the  award.  Bradslmw' s  case, 
12  Q.  B.  562,  was  not  decided  on  this  statute,  but  on  a 
similar  one.     [He  was  stopped.] 

Garth,  coutrh. — [Eblb,  C.J.— In  BradsJuiw*s  case  the 
appointment  of  the  umpire  was  made  not  by  the  arbitra- 
tors, but  by  the  Board  of  Trade.]  That  distinction  was 
never  adverted  to  in  the  court  below.  The  rule  as  to  the 
appointment  of  an  umpire  in  such  cases  is  explained, 
"  RusseU  on  Arbitrations,"  1st  ed.  217.  Arbitrators  may 
choose  an  umpire  either  before  or  after  the  time  limited  for 
making  their  own  award,  if  the  umpire  be  chosen  within 
the  time  limited  for  his  umpirage.  That  general  rule  of 
law  applies.  As  to  the  costs  the  127th  section  places  them 
in  the  discretion  of  the  arbitrator  or  umpire,  and  provides 
that  the  submission  may  be  made  a  rule  of  court  The  umpire 
was  not  bound  to  ascertain  the  amoxmt.  Id  certum  est 
quod  cerium  red  di  pot  est:  the  proper  course  for  the  defen- 
dant to  have  taken  was  to  have  made  the  submission  a 
rule  of  court,  and  tax  them. 

Collier  replied  on  both  points. 

Eble,  C.J.,  delivered  judgment. — One  of  the  questions 
which  arise  in  this  case  is  whether  the  appointment  of 
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ground  is  vested  in  any  commiasionera  or  other  bodj, 
for  the  use  of  the  inhabitants  of  any  square,  oixous, 
street,  or  place  surrounding  or  adjoining  sudi  garden 
or  ground,  and  the  powers  of  such  conunasioners  or 
other  body  do  not  extend  beyond  such  garden  or  ground, 
and  such  square,  circus,  street,  or  place,  or  any  adjoin- 
ing street,  way,  or  passage,  so  far  as  the  same  may 
abut  upon  any  part  of  any  house,  shop,  building,  or  tene- 
ment, situate  in  or  fronting  any  such  square,  crescent, 
circus,  street,  or  place,  nothing  in  this  Act  shall  divest 
such  commissioners  or  body  of  any  property  in  such  gar- 
den or  ground,  or  in  any  railing  or  footway  bounding 
the  same,  or  of  any  duties,  powers,  or  authorities 
now  or  hereafter  vested  in  any  such  commissioner 
or  other  body  for  or  in  relation  to  the  paving,  water- 
ing, cleansing,  improving,  or  regulating  of  such  en- 
closed g^arden  or  ornamental  gpround,  or  in  relation  to  the 
railway  or  footway  bounding  the  same,  or  to  levy  rates 
for  defraying  any  expenses  incurred  in  the  execution  ol 
such  duties  or  powers/'  Now  both  sides  agree  that  that 
section  applies  to  the  case  now  before  ub,  because  this  is  a 
district  which  merely  includes  the  square  and  the  adjoin- 
ing way  and  passage,  so  far  as  they  abut  upon  the  square. 
Now  there  is  nothing  in  this  section  reserving  the  debts; 
no  mention  is  made  of  them.  The  only  mention  made  of 
them  is  in  the  section  which  provides  that  all  the  debts  of 
bodies  of  this  kind  are  transferred  to  the  vestries.  The 
rates  which  the  trustees  have  power  to  levy  are  rates  for 
defraying  the  expenses  incurred  in  the  execution  of  ^  such 
duties  and  powers  " — ix,,  the  duties  and  powers  which  are 
reserved  to  them,  which  are  those  relating  to  what  may  be 
called  the  private  parts  of  the  square.  There  is  consi- 
derable uncertainty  in  the  way  in  which  legislation  is 
carried  on  with  regard  to  these  matters;  but  taking  it 
altogether,  I  think  the  best  construction  upon  the  whole 
is  to  hold  that  the  debt  is  not  excepted  by  the  2d9th  section ; 
and  that  the  power  of  levying  rates  which  is  there  reserved 
is  not  to  levy  rates  for  the  debt,  but  merely  for  what  I 
should  call  the  private  purposes  of  the  proprietors  of  the 
square.  It  is  quite  clear  that  the  power  of  levying  rates 
for  the  public  parts  of  the  square  is  gone,  and  the  debt  is 
partly  applicable  to  that.  I  do  not  see  how  the  trustees 
could  levy  rates  for  defraying  any  expenses  except  those 
incurred  in  the  executicm  of  such  works  as  are  connected 
with  the  private  property.  I  think  the  power  granted  to 
any  body  of  raising  rates  ought  to  be  correlative  with 
what  is  thrown  upon  them.  Upon  the  whole,  therefore, 
I  am  ol  opinion  that  the  Crown  is  entitled  to  our  judg- 
ment. 

Blackbijbk,  J. — ^I  am  also  of  opinion  that  our  judg- 
ment should  be  for  the  Crown.  When  the  Metropolis 
Local  Management  Act  obtained  the  Royal  assent,  the 
trustees  of  Grosvenor-square  had,  under  5  &  6  WilL  4,  c. 
xliii,  the  power  to  impose  a  rate  of  two  shillings  in  the 
pound  upon  the  inhabitants  and  owners  of  Grosvenor- 
squaie,  with  a  limit  that  the  rate  shoTdd  not  exceed  two 
dhillings  in  the  pound;  and  that  rate  was  applicable  in 
part  to  the  paving  and  lighting  of  the  street  and  square 
of  Grosvenor-square,  and  in  part  also  to  the  maintenance 
and  management  of  the  enclosed  ornamental  ground  of 
Grosvenor-square;  and  the  rate  applicable  to  thoee  pur- 
Xioses  was  charged  with  a  present  debt  of  £5,000.  When 
the  Metroi)olis  Local  Management  Act  passed,  had  there 
been  no  enclosed  ornamental  gfround  in  this  square,  the 
effect  of  the  Act  would  have  been  pretty  dear.  It  was 
not  disputed  in  that  case  that  the  expenses  of  paving  and 
lighting  of  Grosvenor-square  would  have  been  trans- 
ferred to  the  vestry,  and  would  have  been  charge- 
able to  the  rates  to  *be  levied  subject  to  the  pro- 
visions of  this  Act;  and,  instead  of  being  charged 
partly  upon  the  inhabitants  and  partly  upon  the  owners 
of  property  in  Grosvenor-square,  it  would  have  be- 
como  chargeable  upon  the  g^eral  district  rate  of  the 
whole  pariah  of  St  G^eorge's,  Hanoyer-squaxe,  and  would 


be  levied  in  the  same  manner  as  the  poor  rate,  and 
without  any  limit  as  to  amount.  All  the  evils,  therefore, 
which  the  defendants  have  suggested  as  likely  to  arise  in 
this  case  would  certainly  have  happened  had  this  rate 
been  applicable  solely  to  paving  and  lighting  purpoees; 
and  the  real  question  for  our  consideration  is  whether 
any  difterenoe  is  made  by  the  fact  of  the  rate  having 
been  partly  applieafcie  to  the  maintenance  and  nutnage- 
ment  of  the  enclosed  piece  of  ground,  which  is  also 
subject  to  the  trustees.  Now  I  agree  that  it  does 
not  make  any  difference.  We  find  it  provided  in 
.the  00th  section  that  all  the  powers  vested  in 
any  body  except  the  vastoy  of  the  parish  are  to  cense, 
'^save  as  herein  otiierwise  provided."  That  excep- 
tion no  doubt  points  to  section  239,  which  saves  from 
transfer  the  powers  for  the  management  and  mamtenanoe 
of  enclosed  ornamental  ground,  if  such  a  thing  hap- 
pened to  be  vested  in  the  trustees.  Then  section  180 
provides  that  the  vestries  shall  cause  the  sums  neces^ 
sary  for  disdtarging  all  debts  and  liabilities  payable  oat 
of  any  rates  or  assessments  authorised  to  be  levied  or 
made  under  any  Acts  relating  to  the  paving,  &c.  In  this 
section  there  is  no  exception  and  no  reference  to  section 
239,  and  I  think  that  is  not  a  mere  accident,  but  that  it  is 
intentional  Then  the  question  comes  whether  in  section 
239  there  are  words  which  express  an  exemption  one  way 
or  the  other.  I  think  that  ought  to  be  read  as  expres- 
sing an  intention  that  they  should  reserve  to  them  the 
power  of  levying  a  rate,  as  far  as  it  is  needed,  for  the  ex* 
penses  incurred  in  the  execution  of  the  duties  of  main- 
taining the  g^arden  in  future,  and  was  not  intended  to 
raising  money  for  paying  debts  which  have  been  pre- 
viously charged,  these  debts  having  been  transferred  by 
the  180th  section.  And  I  think  that  this  view  is  mneh 
fortified  by  looking  at  the  remainder  of  the  section,  which 
enacts  that  supposing  there  are  commissioners  whose 
powers  extend  b^ond  the  square,  and  who  consequently 
must  be  elected  in  part  by  those  whom  yon  may  call 
foreigners  to  the  square,  then  the  powers  that  would 
otherwise  have  been  left  to  them  shall  be  exercised  by  a 
committee  elected  by  tlie  inhabitants  of  the  square;  and 
that  committee  are  to  have  the  funds  supplied  to  them 
by  the  vestry.  Powers  are  given  to  them  for  managing 
and  maintaining  the  ornamental  ground;  but  there  is 
nothing  said  about  the  debts  being  paid  by  the  committee. 
It  would  seem  to  be  a  very  hap 'hazard  sort  of  legislation 
if  the  transfer  of  the  debts  should  depend  upon  whether 
or  no  the  commissioners  of  Grosvenor-square  happened 
to  have  a  small  i>art  of  Mount-street  within  their  juris- 
diction. I  do  not  deny  that  there  is  a  considerable  vio- 
lence done  to  the  vested  interests  of  parties,  by  transfer- 
ring the  debt  which  was  chargeable  upon  the  owners  of 
certain  property  in  the  parish,  and  making  it  chargeable 
upon  the  occupiers  of  the  parish  throughout;  but  it  is 
oonceded  that  such  is  the  scheme  of  the  Act  where  there 
is  no  piece  of  ornamental  ground  concerned.  And  I 
think  it  is  dear,  from  the  words  used,  that  it  is  the  inten- 
tion of  the  Legislature  that  the  rights  and  duties  with 
respect  to  the  paving,  &c.,  of  the  public  streets  should  be 
the  same,  whether  there  happens  to  be  a  piece  of  orna- 
mental ground  or  no, 

Mellob,  J. — I  think  that  in  order  to  reconcile  the 
various  clauses  of  this  Act  with  the  state  of  things  at  the 
time  of  passing  the  Act  it  is  important  to  look  at  the  gene- 
ral scheme  and  object  of  the  Act.  The  object  seems  to 
be  to  transfer  to  the  various  parishes  and  districts  named 
in  the  schedules  of  the  Act  the  powers  with  reference  to 
paving  and  lighting,  ^.,  the  whole  of  the  streets  and 
paths  within  those  parishes  and  districts,  and,  of  course, 
as  a  necessary  consequence  of  abolishing  all  the  powers 
and  duties  then  possessed  by  these  commissioners  and  trus- 
tees, it  is  necessary  to  make  provision  for  t^e  payment  of 
their  debts.  It  f^ipears  to  me  that  sections  98  and  94  are 
intended  to  a  certain  extent  to  effectuate  that  object,  and 
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date  of  the  letter)  at  to  his  trustwarthiness  as  a  traces- 
vuin  ?  "  and  said  "  It  was  good :  this  is  my  belie/.**  The 
last  quesVion  teas  put  to  the  other  townsmen^  and  one 
answered  **  I  considered  him  perfectly  safe  ;  **  another ^ 
*  I  know  nothing  to  the  contrary ^  hut  that  he  was  a  trust- 
worthy man  ;  **  another, "  His  reputation  was  very  good  at 
thtt  time:* 

Held  (affirming  the  judgment  of  the  Exclteguer),  that 
all  the  questions  above  were  admissible. 

A}ypeal  against  a  decision  of  the  Court  of  Exchequer, 
discharging  a  rule  calling  on  the  defendant  to  show  cause 
whj  a  verdict  found  for  him  should  not  be  set  aside,  and 
a  new  trial  had  upon  the  ground  that  evidence  had  been 
improperly  received  (fully  reported  10  W.  R.  740,  1 H.  dc  C. 
358. 

D.  Keane,  for  the  appellant,  the  plaintiff. — In  the  court 
below  tliere  was  a  difference  of  opinion.  That  of  the 
minority  was  right.  [Cockbubn,  C.J. — You  sought  at 
the  trial  to  prove  the  knowledge  of  Watson's  untrust- 
worthiness  circumstantially.]  [Cbompton,  J. — Was  not 
this  the  proi)er  sort  of  evidence  to  lead  the  jury  to  infer 
that,  inasmuch  as  other  persons  believed  him  to  be 
trustworthy,  the  defendant  might  have  had  the  same 
beliel]  [Blackbukn,  J.,  having  relied  on  ^e  previous 
tr&nsactionB  between  the  defendant  and  Watson,  Adams, 
the  counter-man,  was  called,  and  was  asked,  ho  having 
knowledge  of  all  the  previous  transactions  between  the 
plaintiff  and  defendant,  what  was  his  belief.]  The  state 
of  one  man's  mind  is  not  the  same  as  that  of  another.  Is 
it  to  be  assumed  that  what  was  passing  in  the  mind  of 
Adams  was  passing  in  that  of  the  defendant  ?  [Cock- 
bubn, CJ. — But,  except  by  such  evidence,  how  are  you  to 
get  at  what  was  passing  in  the  mind  of  the  defendant; 
you  cannot  turn  it  inside  out.  .  .  .  You  ask  the  jury 
to  say  that,  from  certain  circumstances,  the  defendant 
made  a  fraudulent  misrepresentation.  Is  not  the  impres- 
sion upon  the  mind  of  another  man,  who  knows  the  same 
circumstances,  evidence?  Surely  the  impression  upon  his 
mind,  knowing  the  same  circumstances,  would  be  a  guide 
to  the  jury.  The  question  is  whether  we  are  to  shut  out 
this  evidence  altogether.  Its  weight  with  the  jury  is  an- 
other matter.]     Shrewsbury  v.  Blount,  2  M.  &  G.  475. 

Bulwer  (^Cherry  with  him),  contrd,  was  not  called  on. 

CocKBURN,  C.  J. — I  am  of  opinion  that  the  evidence  was 
admissible,  and  that  the  judgment  must  be  afi&rmed.  The 
case  consists  of  two  parts.  The  first  question  is  whether 
the  evidence  given  by  Adams,  who  was  asked  whether 
Watson,  on  the  24th  of  October,  18G0,  was  trustworthy  to 
his  (the  witness's)  belief  was  admissible.  The  second 
question  is  whether  the  evidence  of  the  other  witnesses, 
who  were  asked  as  to  his  general  reputation  for  solvency, 
vas  admissible.  As  to  the  first  point  the  question,  as  to 
the  belief  of  Adams,  might  be  open  to  exception,  were  it 
not  that,  having  reference  to  the  previous  evidence  and 
the  case  put  forward  by  the  plaintiff,  it  became  relevant. 
Circumstances  were  certainly  shown  from  which  the 
jury  were  asked  to  infer,  not  only  that  Watson  was  un- 
trustworthy, but  that  his  untrustworthiness  was  known 
to  the  defendant.  Adams,  the  shopman  of  the  defendant, 
is  then  asked  how  far  he,  knowing  those  circumstances, 
helieres  him  to  have  been  trustworthy;  and  he  gives  his 
belief  that  he  was  trustworthy.  I  tMnk  it  was  a  legiti- 
mate question.  As  to  the  other  question  touching  Wat- 
son's general  reputation  of  credit  and  solvency,  you  are  deal- 
ing here  with  the  question — ^what  must  have  been  the  state 
of  mind  of  the  party  making  the  representation  at  the  time. 
You  cannot  see  into  his  mind.  There  may  be  cases  where 
a  plaintiff  cannot  bring  home  a  knowledge  or  clear  belief 
of  the  falsehood  relied  on;  but  he  may  establish  a  state  of 
facts  from  which  such  knowledge  or  belief  would  be  the 
natural  inference.  He  might  call  all  the  inhabitants  of 
the  neighbourhood  to  say  that  not  only  was  the  person  of 
whom  the  representation  has  been  made  insolvent,  but 


that  his  insolvency  was  known  to  them  alL  If  so,  must 
not  a  feUow  townsman  have  shared  in  the  common  belief? 
If  then,  after  s^pHmd  facie  case  has  been  established,  you 
should  call  all  the  persons  from  the  neighbourhood  who 
have  had  business  transactions  with  the  party,  and  they 
should  say  that  he  was  in  perfectly  good  credit,  that  would 
morally  be  good  evidence  to  lead  the  jury  to  negative 
fraud.  It  is  true  that  in  this  instance  all  the  persons  in 
the  defendant's  neighbourhood  were  not  called;  but  only 
two  or  three ;  but  that  is  an  objection  which  goes  only  to 
the  weight  of  the  evidence  and  not  to  its  admissibility.  I 
think  the  evidence  was  admissible. 

The  rest  of  the  Court  concurred. 

Judgment  affirmed. 

Attorneys  for  the  appellant.  Sole  «J*  Turner. 

Attorney  for  the  respondent,  xi  Story,  for  Chamberlain, 
Great  Yarmouth. 
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Young  v.  Da  vies  and  Another. 


Highway  Act,  5^6  Will.  4,  c.  50 — Surveyor,  liability  of, 

for  non-repair  of  highway. 

Ko  action  lies  agaifut  a  surveyor  of  highways  appointed 
under  5  <J'  6  Will.  4,  c.  50,  for  damage  resulting  from  an 
accident  caused  by  his  neglect  to  repair  the  highway, 

Jndgment  of  Exchequer  affirmed. 

Appeal  against  a  judgment  of  the  Exchequer,  making  a 
rule  absolute  to  enter  a  non-suit  (fully  reported  7  H.  &  N. 
760,  and  as  Young  v.  Davis  and  Another,  10  W.  E.  525). 

Declaration  against  the  defendants,  as  surveyors  of 
highways,  for  negligently  allowing  a  highway  to  be  out 
of  repair,  whereby  the  plaintiff  suffered  personal  injury. 

Plea— Not  guQty  (by  statute  5  &  6  WiU.  4,  c.  50,  s.  109). 

At  the  trial  a  verdict  was  found  for  the  plaintiff,  leave 
being  reserved  to  the  defendants  to  move  to  enter  a  non- 
suit.   That  rule  was  obtained  and  made  absolute. 

Dowdesn'ell  {Bowen  with  him)  argued,  first,  that  sur* 
veyors  appointed  under  5  &  6  WilL  4,  c.  50,  are  public 
officers  responsible  for  personal  injury  arising  from  non- 
feasance; secondly,  that  the  proper  course  to  have  been 
taken  by  the  defendants  was  to  arrest  the  judgment;  as, 
supposing  the  declaration  to  be  bad  the  allegations  were 
proved;  but  ai*  to  this  point,  it  was  arranged  that  in  case 
the  Court  should  consider  that  the  defendants  were  not 
liable  a  stet  processus  should  be  entered.  By  s.  9  of  5  &  G 
WilL  4,  c.  50,  the  surveyor  may  be  appointed  with  a 
salary.  [Cockburn,  C.  J. — Would  his  salary  be  sufilcient 
to  cover  such  damages  as  might  be  recovered  in  an  action 
for  personal  injury?]  By  the  6th  section  it  is  enacted 
that  the  surveyor  "  shall  repair  and  keep  in  repair,"  and 
by  the  20th  section  he  is  subject  to  penalties  for  neglect 
of  duty.  M'Kinnon  v.  Penson,  9  Ex.  609,  2  W.  R.  262,  is 
distinguishable.  Under  the  Act  in  that  case  no  penalties 
were  imposed.  Wherever  a  statute  imposes  duties  as  this 
does,  the  individual  on  whom  they  are  imposed  is  liable  to 
an  action  for  neglect,  notwithstanding  that  penalties  for 
the  breach  of  duty  are  enacted:  Croxmh  v.  Steel,  3  E.  dc  B. 
402,  2  W.  E.  170.  [Byles,  J.— Has  he  any  funds? 
No  doubt  he  acts  gratuitously.]  By  section  27  he 
may  make  rates:  ss.  90,  99.  [Cockburn,  C.J. — Have 
surveyors  the  means  of  paying  damages?  They  are 
the  servants  of  the  parish.  No  action  lies  agfainst  the 
inhabitants  of  the  parish,  and  yet  you  say  their  ser- 
vant is  liable  to  an  action You  say  that 

though  a  man  is  bound  under  penalties  (s.  8),  to 
accept  the  office,  he  is  to  be  made  liable  for  damages  in 
respect  of  which  those  who  appoint  him  are  not  liable.] 
Keighley*s  case,  10  Co.  139  b.;  Henley  v.  Mayor  of  I/yme 
Jlegis,  3  B.  &  Ad.  77, 92;  Sutton  v.  Johnstone,  1  T.  R.  493; 
Lacon  v.  Hooper,  6  T.  R.  224;  Schinotti  v.  Bumsted,  6 
T.  R.   040;    Barry  Y.  Arnand,  10  A.&.K  646.     [CocK- 
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upon  what  is  the  loss.  Is  it  on  the  whole  ship  or  on  the 
hull  only?]  It  must  be  allotted  to  the  hull  only.  The  ma- 
chinery was  uninjured.  But  even  supposing  the  £55  is 
divided  between  hull  and  machinery,  still,  by  adding  the 
£9  Os.  Id.,  the  plaintiffs  bring  up  their  claim  to  more  than 
three  per  cent.  [Cockbubn,  C.  J. — But  must  not  the  last 
named  sum  be  divided  also?]  No:  it  has  been  rightly 
found,  by  the  average  stater,  to  be  particular  average;  and 
the  words  of  the  policy — '*  average  payable  on  the  whole 
or  on  each,  as  if  separately  insured  " — preclude  the  possi- 
bility of  apportionment. 

Cockbubn,  C.J. — I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  I  am  disposed  to  think  that  the  sum 
in  dispute  is  general  average,  but  it  is  unnecessary  to  de- 
cide whether  it  be  so  or  not.  For  even  assuming  it  to  be 
particular,  there  being  what  is  equivalent  to  two  policies, 
one  on  the  hull  and  the  other  on  the  machinery,  the  whole 
damage  turns  out  to  have  been  done  to  the  hull.  The 
amount  payable  in  respect  of  it  does  not  come  up  to  three 
per  cent,  of  the  amount  insured.  Then  the  plaintiffs  pray 
leave  to  add  the  extraordinary  expenses  incurred  in  con- 
sequence of  the  fire,  viz.,  £55  58.  lOd.,  the  expenses  of 
putting  the  fire  out,  and  £9  Os.  Id.,  the  fee  for  the  sur- 
vey of  the  vessel.  As  to  the  £55,  the  proportion  due  to 
the  hull  is  £35  3s.  9d.  That  is  all,  in  my  opinion,  that 
proi)erly  belongs  to  the  huU.  The  total  amount  is  an 
extraordinary  expense,  but  it  was  incurred  for  the  benefit 
of  the  hull  and  machinery,  and  not  for  the  benefit  of  the 
hull  only.  This  being^  so,  you  cannot,  in  considering  how 
much  will  come  under' the  head  of  particular  average,  in- 
clude the  whole  amount.  You  have  only  a  right  to  allot 
that  proportion  of  the  amount  to  the  hull  exclusively 
which  the  insured  value  of  the  hull  bears  to  the  insured 
whole  value  of  the  whole  ship — i.  e.y  hull  and  machinery 
together.  The  plaintiff  therefore  is  entitled  to  add  £35 
at  the  most  to  tiie  £377  12s.  5d.  This  is  not  enough  to 
raise  the  loss  more  than  three  per  cent,  above  the  amount 
insured.  Then,  in  order  so  to  raise  it,  the  plaintiffs  claim  to 
add  £9  Os.  Id.  paid  as  surveyor's  fees.  Granting  these  to 
have  been  necessarily  paid,  yet  they  are  to  be  reckoned 
under  the  head  of  partial  loss,  when  the  same  principle 
will  apply.  You  cannot  give  ttie  whole  to  the  hull.  You 
must  apportion  the  £9  Os.  Id.  in  the  same  manner  as  the 
jC55  5s.  lOd.  When  this  is  done  the  loss  is  below  three 
per  cent.  Under  these  circumstances  I  think  that  the 
verdict  for  the  defendants  was  right. 

Crompton,  J. — I  am  of  the  same  opinion.  The  ques- 
tion may  be  decided  by  reference  to  the  jberms  of  the 
policy,  without  going  into  any  questions  between  general 
and  particular  average.  The  contract  is  quite  clear,  and 
under  the  terms  of  it  the  only  way  in  which  the  plain- 
tiffs could  entitle  themselves  to  a  verdict  is,  by  saying 
that  the  whole  loss  must  be  compared  with  the  insurance 
on  the  hull  only.  The  actual  damage  sustained  being 
even  then  insufficient,  the  plaintiffs  claim  to  set  the  whole 
£55  5s.  lOd.  against  the  amount  insured  on  the  hulL  I 
think  they  cannot  do  this,  for  that  sum  was  expended  for 
the  benefit  of  the  whole  ship;  and  having  been  so  ex- 
pended, no  matter  whether  it  be  called  g^eneral  or  par- 
ticular average,  it  is  to  be  compared  with  the  whole 
amount  insured.  So,  also,  the  other  sum  of  £9,  if  rightly 
allowed  at  all,  was  for  the  general  safety  of  the  ship  and 
adventure,  and  cannot  be  set  against  the  insurance  on  the 
hull  only.  The  plaintiff,  therefore,  after  deducting  the 
proper  proportions  of  the  £55  5s.  lOd.  and  the  £9  Os.  Id., 
lails  to  raise  the  loss  above  the  three  per  cent,  of  the 
sum  assured,  and  the  verdict  was  therefore  right. 

Blackburn,  J. — I  agree  in  the  opinions  which  have 
just  been  expressed.  Under  this  policy  the  parties  agreed 
to  insure  £  1 4,000  on  the  hull  and  £8,000  on  the  machinery ; 
and  the  policy  was  underwritten  by  these  particular  defen- 
dants for  £  1 ,760.  The  usual  stipulation  follows :  ^*  average 
payable  on  the  whole  or  on  each,  as  if  separately  insured;*' 
«nd  the  usual  memorandom:  **fr6/Q  from  average  under 


three  per  cent.,  unless  general  or  the  ship  be  stranded." 
The  meaning  seems  to  be  that  though  the  insurance  was 
in  one  sum,  yet  that  for  all  purposes  of  average  the  insur- 
ance was  to  be  deemed  separate:  £8,000  to  belong  to  ma- 
chinery, £14,000  to  hulL  Then  comes  the  question, 
whether  the  loss  incurred  is  within  the  terms  of  the 
memorandum  warranting  the  ship  and  freight  free  from 
average  under  three  per  cent.,  unless  general  I  think  it 
immaterial  to  decide  whether  the  average  is  general  or 
particular;  because  when  the  parties  agreed  to  treat  the 
hull  and  ship  as  separate,  they  must  be  held  to  have  agreed 
to  treat  any  loss  incurred  for  the  benefit  of  the  whole  ad- 
venture a$  general  average.  In  point  of  fact,  I  hold  that  the 
£55  5s.  1  Od.,  an  expense  incurred  for  the  benefit  of  the  whole 
ship,  is  really  general  average,  though  the  parties  inter- 
ested in  the  different  parts  of  the  subject  of  insurance  are 
the  same.  But  it  is  unnecessary  to  decide  it,  for  as  between 
the  parties  to  this  policy  it  is  an  expenditure  in  the  nature 
of  general  average.  That  being  so,  none  of  it  can,  in  my 
opinion,  be  added  by  the  plaintiffs  to  the  actual  loss  in 
order  to  raise  it  to  more  than  three  per  cent,  of  the  amount 
insured;  and  hence  it  becomes  unnecessary  for  me  to  add 
anything  as  to  the  £9  0  Id. 

Mellor,  J.,  concurred. 

Rule  discharged. 

Attorneys  for  the  plaintiff,  Asliiirst  4*  MorrU. 


Q-B.  Jan.  28;  May  C. 

Taylor  and  Another  r.  Caldwell  and  Another. 

Contract  eoncernitig  a  specific  subject-matter — Liabilities 
of  the  parties  in  case  of  performance  becoming  ivt* 
possible. 

In  contracts  in  which  the  performance  depends  on  the 
continued  existence  of  a  given  pers&n  or  thing,  a  condition 
is  implied  that  the  impossibility  of  performance  arising 
from  tJie  perishing  of  tlie  person  or  thing  shall  excuse  the 
perfonmaiiee. 

C.  and  B.  agreed  lo  let,  and  T.  and  L.  agreed  to  take,  a 
place  of  amusement,  called  tlie  Surrey  Gardens  and  Music 
Hall,  for  a  number  of  nights,  for  the  purpose  of  T.  and  L. 
using  it  on  those  nights  for  concerts  and  other  entertain- 
ments. T.  and  L.  were  to  receive  the  nightly  proceeds, 
paying  to  C.  and  B.  a  fixed  sum  per  night  for  tJie  use  of 
the  hall.  Previous  to  T.  and  L.  taking  possession  the 
hall  was  accidentally  destroyed  by  fire,  and  rendered 
totally  unfit  for  tlie  purposes  for  which  they  had  required 
it. 

Held,  in  an  action  brought  by  them  against  C.  and  B., 
to  recover  certain  expenses  incurred  on  the  faith  of  the 
performance  by  the  defendants  of  tJteir  agreement,  tltat  the 
parties  having  contracted  on  the  basis  of  the  continued  ex- 
istence of  the  hull,  and  performance  haring  become  imr- 
possible  witliont  the  fault  of  eitlier  party ,  both  parties  were 
excused,  the  plaintiffs  from  taking  tlte  gardens  and  hall, 
and  the  defendants  from  giving  possession  of  the  same. 

Declaration  on  an  agreement  dated  the  27  th  of  May, 
1861,  by  which  the  plaintiffs  agreed  to  take  and  the 
defendants  agreed  to  let  "  the  Surrey  Gardens  and  Music 
Hall  for  four  days,  viz.,  the  17th  of  June,  the  15th  of  July, 
the  5th  of  August,  and  the  19th  of  Augfust,  18G1,  for  the 
purpose  of  giving  a  series  of  concerts,  and  day  and  night 
fetes  at  the  said  gardens  and  hall,  on  those  days  respec- 
tively, at  the  rent  or  sum  of  £100  for  each  of  the  said 
days." 

Averment  of  conditions  precedent. 

Breach — ^That  the  defendants  did  not  nor  would  allow 
the  plaintiffs  the  use  of  the  said  haU  and  gardens  accord- 
ing to  the  said  agreement,  but  wholly  made  default, 
whereby  the  plaintiffs  lost  certain  specified  stmis,  being 
expenses  incurred  by  them  on  the  faith  of  the  perfonn- 
ance  of  the  said  agreement  by  the  defendants. 
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Baynton's  attorney  then  objected  to  the  said  justices 
iasmng  tkeir  warrant  of  distress  on  the  following'  grounds 
— viz.,  1.  That  the  vestry  summoned  under  the  Metro- 
polis Management  Act  were  not  the  proper  parties  to 
make  the  rate.  2.  That  the  rate  was  made  for  raising 
£1,799  Ids.  id.,  of  which  £1,000  was  for  a  debt  incurred 
in  previous  years  for  the  restoration  of  the  church,  and 
that  there  was  no  power  to  make  the  rate  for  the  payment 
of  that  debt.  3.  That  no  rate  could  be  made  exceeding 
£S50.  4.  That  there  is  no  power  to  make  a  rate  retro- 
q)ectively.  5.  No  proof  of  demand  of  a  rate  made  10th 
July. 

In  sapport  of  the  Ist  objection  it  was  contended  that 
the  composition  rate  should  have  been  made  by  the  ves- 
tiymen  elected  under  the  local  Acts,  as  the  powers  to 
make  such  rate  had  not  been  transferred  by  the  Metropolis 
Local  Management  Act  to  the  vestry  elected  under  that 
AoL  The  vestiy  clerk,  on  the  other  hand,  urged  on  behalf 
of  the  churchwardens  that  the  objections  2  and  4  could 
not  be  taken,  and  that  the  vestry  of  the  parish  consti- 
tated  nnder  the  Metropolis  Management  Act,  1855,  are 
now  the  proper  persons  to  make  the  composition  rate 
aathoriaed  by  the  local  Act,  6  &  9  Vict.  c.  cIxtt.;  and  that 
by  section  4  of  that  Act  the  vestry  may  make  a  rate  for  a 
amn  exceeding  £650. 

After  hearing  the  objections  the  justices  refused  to 
adjudicate  or  issue  a  warrant. 

Salter  relied  upon  the  objections  that  there  had  been 
no  sufficient  demand,  and  that  the  powers  to  make  the  rate 
had  not  been  transferred  to  the  vestry  constituted  under 
the  Metropolis  Local  Mani^gement  Act.  He  also  argued 
the  other  objections.  As  to  the  demand,  8  &  9  Yict. 
c  dTTT  s.  15,  empowers  the  churchwardens  or  collector 


to  smnmon  the  party  neglecting  to  pay  if  **  for  fourteen 
days  after  demand  thereof  in  writing  "  he  shall  neglect. 
Here  the  assessment  was  made  on  the  25th  of  June,  1862, 
Mod  the  rate-book  was  signed  on  the  10th  of  July,  1862. 
But  the  demand  states  that  the  rates  demanded  were 
made  and  due  at  Midsummer,  1862 — that  is,  on  the  24th 
of  June.  Clearly  this  rate  was  not  due  on  the  24th  of 
June,  1862.  The  statute  has  not  been  complied  with. 
Theze  was  no  demand  in  writing.  The  information  given 
by  the  demand  would  mislead.  It  would  be  impossible 
for  Baynton  to  discover  from  it  that  a  rate  made  subse- 
^[oent  to  Midsummer  was  intended.  No  rate  due  at  Mid- 
summer, 1862,  existed.  [Wightman,  J. — But  on  search- 
ing he  would  find  that  a  rate  was  made  on  the  following 
day.  It  was  the  only  rate  made  for  the  current  year.  It 
was  demanded,  in  fact,  and  was  due  when  the  demand 
was  made.  They  made  a  mistake  in  the  date ;  but  it  does 
not  seem  to  me  that  the  heading  and  date,  under  the  cir- 
comatances,  are  material]  He  was  not  bound  to  know 
^lat  no  other  rate  than  this  was  made  for  the  current 
jear.  Secondly:  the  powers  given  by  the  4th  section  of 
the  local  Act  to  the  '^  vestrymen,  governors,  and  directors 
of  tlie  poor,"  or  any  nine  of  them,  or  in  case  they  refuse 
to  tlie  churchwardens,  to  make  this  rate,  were  not  trans- 
ferred to  the  vestry  constituted  under  the  Metropolis  Local 
Xanagement  Acts;  and  on  that  ground  the  rate  is  bad. 
18  &  19  Vict.  c.  120,  s.  90,  and  19  &  20  Vict  c.  112,  will  be 
relied  on,  on  the  other  side  as  transferring  the  powers  to 
the  vestry  who  made  the  rate.  But  it  is  submitted  that 
^le  4th  section  of  the  local  Act  has  reference  to  a  rate 
made  foe  ecclesiastical  purpose;  that  this  was  a  church- 
rate;  and  that  by  either  the  2nd  or  3rd  section  of  19  &  20 
Vict,  c  112,  the  power  to  make  it  was  saved  to  the  vestry 
or  churchwardens  under  the  local  Act.  Vauffhan  v.  Im- 
r&tf,  7  W.  E.  240,  28  L.  J.  M.  0.  78,  is  distinguishable. 
Tie  power  given  by  the  4th  section  of  the  local  Act  to  the 
dunchwardens  is  analogous  to  that  exercised  by  trustees 
in  section  3.  [Wightman,  J. — ^The  truth  is  there  are  two 
powers.  If  the  vestrymen,  governors,  and  directors  will  not 
act,  the  churchwardens  may.]  B,  v.  Rcndle,  30  L.  J. 
M.  C.  185,  9  W.  R.  666.    Thirdly,  the  rate  is  bad  for  being 


made  retrospectively.  This  is  a  good  objection  on  appeal; 
and  to  require  the  justices  to  issue  their  warrant  would  be 
to  require  them  to  do  an  illegal  act.  [Wightman,  J. — ^If  a 
rate  is  good  on  its  face  and  a  party  ncglecte  to  appeal  I 
cannot  take  notice  of  the  objection  which  might  be  made 
on  appeal.]     R.  v.  Mlrclwuse,  2  A.  &  £.  632. 

Poland  and  Jo$eph  Dixon,  conirti. — ^The  demand  was 
good.  The  composition  rate  made  for  1861  had  been  paid 
by  the  defendant.  There  was  no  other  than  this  rate  made 
for  1 862,  and  he  could  not  have  been  misled  by  the  form. 
With  regard  to  the  objection  that  the  rate  was  made  re- 
trospectively, R.  V.  The  Justices  of  Xingston-on-Tham^s,, 
E.  B.  Sc  E.  256,  6  W.  R.  551,  shows  that  justices  are  not 
justified  in  refusing  to  issue  their  warrant  upon  the  ground 
that  there  is  upon  inquiry  a  ground  of  appeal  The  powers 
to  make  the  rate  given  by  section  4  were  transferred  to 
the  new  vestry.  Before  the  passing  of  the  Metropolitan 
Local  Management  Act  a  vestry  was  in  existence  (4 
Geo.  4,  c.  xxi.  s.  7),  and  the  body  created  by  that  section 
had  power,  under  section  4  of  the  local  Act  referred  to 
above,  to  make  the  rate;  and  by  18  &  19  Vict.  c.  120, 
s.  8,  that  body  is  superseded  by  the  new  vestry.  But 
19  &  20  Vict.  c.  112,  removes  all  doubt.  If  the  new 
body  will  not  make  the  rate  it  is  admitted  that  the 
<^urch wardens  might  make  it  under  the  4th  section; 
but  the  existence  of  that  proviso  does  not  exclude  the- 
powers  of  the  new  vestry.  Vavghan  v.  Imray  governs 
this  case. 

Wightman,  J. — I  am  of  opinion  that  this  rule  must  be 
made  absolute.  With  regard  to  the  first  objection  dis- 
cussed by  Mr.  Salter  it  appears  to  me  that  the  description 
of  the  date  when  the  rate  was  stated  to  have  been  made  ia 
not  material  in  this  case.  The  local  Act  provides  that  in 
case  any  party  rated  under  it  shall  neglect  to  pay  the  rate 
for  fourteen  days  after  demand  in  writing,  he  may  be 
summoned.  Now  there  is  no  doubt  that  Baynton  was 
duly  and  regpilarly  assessed  at  12s.  6d;  but  in  the  demand 
made  upon  him  thero  is  a  misdescription  of  the  date  when 
the  rate  was  made;  but  it  was  stated  to  be  a  demand  of 
12s.  6d.  for  composition  rate  for  the  ctirrent  year.  There 
is  no  doubt  that  at  the  time  of  the  demand  the  rate  was 
due.  There  was  no  question  that  the  demand  was  for  a 
composition  rate,  but  the  date  when  it  was  alleged  to  be 
due  was  incorrectly  stated.  But  OrmerodY,  Chadmich^ 
16  M.  &  W.  367,  shows  that  a  nus-recital,  in  a  warrant  of 
distress  for  poor  rates,  of  the  date  of  the  rate  is  not  mate- 
rial. That  objection,  therefore,  ought  not  to  prevail.  But 
the  more  important  question  is,  as  to  whether  this  rate 
has  been  made  by  the  prc^)er  pesBoas;  and  that  dependa 
upon  whether  the  powers  of  the  vestry  xmder  the  local  Act 
were,  by  the  Metropolis  Local  Management  Act,  transferred 
to  the  vestry  constituted  under  that  Act.  By  the  4th 
section  of  the  local  Act  it  is  enacted  that  it  shall  be  law- 
ful for  the  churchwardens  of  the  parish  for  the  time  being; 
and  they  are  thereby  required  once  or  ofttncr  in  every  year 
as  they  shall  see  occasion,  to  convene  a  meeting  of  the 
vestrymen,  governors,  and  directors  of  the  poor  of  the 
Iiarish,  in  the  vestry  room  or  such  place  as  niay  be  ap- 
pointed, at  which  vestry  meeting  the  said  vestrymen,  go- 
vernors, and  directors  of  the  poor,  or  any  nine  of  them, 
or,  in  case  they  refuse  or  neglect,  the  said  churchwardens, 
shall  make  and  sign  a  sufficient  rate  or  assessment,  to  be 
called  the  composition  rate,  upon  aU  houses,  &c.,for  raising,. 
&c.  By  a  previous  local  Act  the  vestry  is  composed  of 
vestrymen,  governors,  and  directors  of  the  poor.  But  by 
the  3rd  section  of  19  &  20  Vict.  c.  112,  save  as  therein- 
before provided,  all  the  powers  including  such  as  relate  to 
the  affairs  of  the  church,  which  might  have  been  performed 
by  any  vestry  under  any  local  Act,  shall  be  deemed  to  be 
transferred  to  the  vestry  constituted  under  18  &  19  Vict, 
c.  120;  with  the  exceptions  and  provisoes  in  the  said  3rd 
section  contained.  Now  there  is  no  doubt  that  the  power 
of  making  this  composition  rate  is  vested  in  the  new  ves- 
try, with  this  addition,  that  if  they  failed  to  perform  that 
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duty  then  the  churchwardens  might  make  the  rate.  Mr. 
Salter  admitted  that  except  for  the  additional  power  given 
to  the  churchwardens  upon  the  neglect  of  the  vestrymen 
to  make  the  rate,  that  the  powers  of  the  old  vestry  would 
be  HO  transferred;  but  insisted  that  the  proviso  in  the  3rd 
section  referred  to — that  all  powers  relating  to  the  affairs  of 
the  church,  &c.,  which  might  be  exercised  by  guardians,  go- 
vernors, or  trustees,  should  continue  vested  in  such  body — 
took  the  case  out  of  that  section;  but  it  seems  to  me  that 
that  is  not  so.  It  is  only  in  case  the  vestry  fail  to  make 
the  rate  that  power  to  make  it  is  given  to  the  churchwar- 
dens. It  appears  to  me  that  the  powers  of  the  vestry, 
under  the  local  Act,  are  transferred  to  the  vestry  under  the 
Metropolis  Local  Management  Act;  and  it  may  be  that  in 
case  that  vestry  decline  to  act,  the  power  given  to  the 
churchwardens  by  the  4  th  section  remains.  That  ob- 
jection, therefore,  fails.  Except  for  the  distinction  adverted 
to,  in  respect  of  the  churchwardens,  Vaugluin  v.  Imray  is 
an  express  authority.  A  further  objection  raised  was, 
that  the  rate  was  retrospective;  but  assuming  that  to  be 
so,  it  has  been  held  in  several  cases  that  the  retrospective- 
ness  of  a  rate  is  ground  of  appeal.  But  in  this  case  there 
has  been  no  appeal;  and  therefore,  it  is  now  too  late  to 
raise  the  objection.  It  was  said  that  by  making  the  rule 
absolute  I  should  be  causing  the  justices  to  do  an  illegal 
act.  But  that  ground  of  objection  to  the  rate  seems  to 
me  to  be  one  which  cannot  now  be  urged  before  me. 

Rule  absolute. 

Attorney  for  the  justices,  Voss. 

Attorney  for  Baynton,  Angell. 
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Bankruptcy — Order  of  discharge  ttiider  Banhruptey  Act, 
18C1 — Tuiw  when  order  "  takes  effect  ** — Sxihseqnently 
acquired  property  hy  hanhrvpt. 

The  order  of  discharge  of  a  bankrupt  under  tlie  Bank- 
ruptey  Act  of  1861  ^^  takes  effect  "^  from  the  time  when  it 
is  pronounced  by  tJie  Commissionrrf  and  property  acquired 
by  the  bankrupt  between  that  time  and  the  expiration  of 
the  thirty  days  allowed  for  appeal,  when  the  order  is 
drawn  up,  belongs  to  himy  and  cannot  be  claimed  by  the 
asHgnccSy  unless  it  has  been  in  the  meantime  annulled  or 
^u^^pendcd. 

This  wag  an  appeal  in  bankruptcy  from  a  decision  of 
Mr.  Commissioner  Holroyd  on  a  special  case,  reported 
ante  084,  where  the  facts  and  arguments  are  fully  stated. 

The  question  in  the  case  was  whether  the  bankrupt 
was  entitled  to  receive  a  legacy  under  the  will  of  a  testa- 
trix who  died  on  the  2nd  of  December,  18G2,  or  whether 
the  official  assignee  could  claim  it. 

The  bankrupt  passed  his  last  examination  on  the  28th 
of  November,  1862,  and  was  then  declared  entitled  to  his 
order  of  discharge.  No  appeal  having  been  presented 
against  the  order,  it  was  drawn  up  and  dated  on  the  30th 
of  December,  1862. 

On  behalf  of  the  official  assignee  it  was  contended  that 
under  the  Bankruptcy  Act  of  1861  the  order  of  discharge 
"  took  effect "  from  the  day  it  was  drawn  up.  It  was 
contended  on  behalf  of  the  bankrupt  that  it  "took  effect" 
from  the  day  when  the  order  was  pronounced  by  the  Com- 
missioner. The  sections  of  the  Act  on  the  construction  of 
which  the  question  mainly  depended  are  referred  to  in 
the  former  report  and  the  Lord  Chancellor's  judgment. 

The  commissioner  decided  that  the  order  took  effect 
from  the  day  it  was  drawn  up,  and  that,  consequently, 
the  official  assignee  was  entitled  to  the  property  in  ques- 
tion. 


The  bankrupt  appealed  from  that  decision. 

Greene,  Q.C.,  and  Jfardy,  for  the  appellant. 

Bagley,  for  the  official  assignee. 

Swanston,  for  the  executor  of  the  testatrix,  asked  that 
his  costs,  including  the  costs  of  the  advice  which  the 
executor  had  taken  in  the  matter,  might  be  deducted  from 
the  legacy. 

The  Lord  Chancellor  (without  calling  for  a  reply) 
said  that  it  was  a  matter  of  constant  regret  to  him  that 
he  had  not  adhered  to  his  original  resolution  of  abiding 
by  the  Consolidation  Act  introduced  in  18(>0,  as  the  Act 
of  1861  left  portions  of  the  old  Act  unrepealed,  and  had 
therefore  to  be  adapted  to  and  to  be  fitted  on  to  the   ori- 
ginal law.    But  he  thought  it  would  be  found  in  the 
present  case  that  the  old  and  the  new  law  were  in  har- 
mony.    It  had  been  necessary  to  alter  the  phraseology  of 
the  old  law,  because  the  new  enactment  was  applicable 
to  all  debtors,  whether  they  were  traders  or  not.     By  the 
old  law,  from  the  time  when  the  certificate  was  allowed, 
the  bankrupt's  discharge  was  complete,  and  subsequently 
acquired  property  did  not  pass  to  his  assignees.    The  same 
was  accomplished  by  the  new  law,  and  the  only  thing  to 
be  observed  was  that  the  words  "  order  of  discharge  "  in 
the  Act  meant  two  different  things,  and  which  of  the  two 
was  referred  to  must  be  determined  by  the  context.     One  of 
these  was  the  order  made  and  pronounced  by  the  Commis- 
sioner on  the  application  of  the  bankrupt,  and  recorded 
in  the  proceedings;  the  other  was  the  formal  document, 
certificate,  or  order  of  discharge  formally  drawn  up  and 
handed  to  the  bankrupt.    It  would,  no  doubt,  have  been 
better  if,  instead  of  the  words  "order  of  discharge,*'  when 
it  was  intended  to  denote  the  order  pronounced  by  the 
Commissioner,  the  words  "  order  for  discharge  "  had  been 
employed,  as,  if  so,  no  possible  difficulty  could  have  arisen, 
and  the  words  "  order  of  discharge  "  would  have  denoted 
the  order  when  completed.    There  was,  however,  no  difli- 
culty  in  determining  what  was  meant  to  be  referred  to. 
Taking  first  the  157th  section,  it  spoke  of  the  discharge 
of  a  bankrupt  being  suspended,  and  provided  that  "  such 
discharge,  when  allowed" — i.e.,  when   granted   by   the 
Commissioner  after  the  time  for  suspension  has  expired — 
"  shall  state  the  period  for  which  it  was  suspended."    Then 
the  159th  section,  in  the  first  rule,  after  providing  for 
what  was  to  be  done  in  the  case  of  a  criminal  prosecution, 
proceeded  thus: — "  in  all  other  cases  tJie  ord^r  of  discharge 
shall  take  effect  immediately  from  its  date,  subject  to  the 
appeal  herein  provided.''    The  only  attempt  at  an  argu- 
ment which  had  produced  any  effect  on  his  (the  Lord  Chan- 
cellor's) mind  was  that  founded  on  the  words  "  shall  take 
effect  from  its  date,"  taken  in  connection  with  the  1 70th  sec- 
tion. But  the  order  of  discharge  mentioned  in  the  1 5  9th  sec- 
tion was  the  order  pronounced  by  the  Commissioner,  which 
had  its  date  as  recorded  in  the  proceedings  in  bankruptcy. 
Accordingly,  in  the  present  case,  the  recorded  order  bore 
date  the  28th  of  November,  and  declared  as  follows: — 
"  This  Court  doth  find  that  the  bankrupt  is  entitled  to 
such  discharge,  and  the  same  is  hereby  granted."     When 
was  that  judicial  Act  performed,  and  when  was  the  order 
granted  ?     On  the  day  spoken  of  in  the  159th  section, 
where  it  was  said  with  propriety  that  the  order  "  should 
take  effect  from  its  date," — /.  e.,  immediately;  but  as  time 
was  g^ven  for  any  party  complaining  of  the  order  to  ap- 
peal, it  was  added — "  subject  to  the  appeal  herein  pro- 
vide."   That  was,  in  effect,  that  the  order  should  take 
effect  from  the  time  when  it  was   pronounced,  power 
being  given  for  appeal,  provided  that  it  should  not,  within 
the  time  allowed  for  the  appeal,  be  annulled  or  suspended. 
In  the  161st  section  it  was  said:—"  The  order  of  discharge 
shall,  upon  taking  effect,  discharge  the  bankrupt,"  &c. 
The  words  "upon  taking  effect"  referred  back  to  the 
159th  section,  and  meant,  when  granted  by  the  commis- 
sioner— for  it  was  impossible  it  could  mean  the  order 
afterwards  to  be  delivered  to  the  bankrupt.    Again,  the 
162nd  section  provided — ^**  If  a  bankrupt,  after  the  order 
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of  di^cliarge  takes  effect,  be  arrests  or  detained  in  c  us- 
tody  for  a  debt,  claim,  or  demand  proveable  under  his 
baiiruptcy,  where  judgment  has  been  obtained  before  the 
order  of  discharge  takes  effect,  the  Court  shall,  on  proof 
fif  the  order  of  discharge"  do  as  therein  provided.  Those 
words  were  used  because  they  were  intended  to  apply  to 
the  order  as  soon  as  pronounced,  which  might  be  found 
by  referring  to  the  proceedings  of  the  Court,  though 
not  drawn  up.  Those  words  agreed  with  the  intent 
ascribed  to  the  rest  of  the  statute.  Again,  the  105th 
section  provided  that  a  bankrupt  in  custody  *^  on  obtain- 
ing an  order  of  discharge,**  should  be  entitled,  &c.  What 
order  of  discharge  was  there  referred  to  ?  By  the  140th 
aection  the  Court  was  authorised  to  grant  an  order  on 
the  day  of  the  bankrupt's  last  examination,  and 
sorely  the  bankrupt  must  have  obtained  it  the 
moment  it  was  granted.  The  same  observations 
applied  to  the  ICGth  and  the  lG7th  sections.  The  170th 
section  provided — "The  order  of  discharge  shall  not  be 
drawn  np  until  after  the  expiration  of  the  time  allowed 
for  "appeal,"  &c.  The  order  was  there  spoken  of  as  an 
existing  order  of  discharge,  and  to  be  "  drawn  up  **  in  the 
i^xpe  in  which  it  was  to  be  presented  to  the  bankrupt. 
Finilly,  in  the  1 7th  schedule  of  the  General  Orders  in 
Bankruptcy,  the  form  of  order  of  discharge,  after  referring 
to  what  had  been  done  at  the  antecedent  meeting,  con- 
tained a  recital  that  "  it  was  adjudged  by  the  Court  that 
the  bankrupt  was  entitled  to  such  discharge,  whereupon 
mch  order  was  and  is  hereby  allowed  and  granted  accord- 
ingly." That  was  in  harmony  with  the  statute.  The 
language  of  the  Act  was  therefore  in  keeping  with  the 
Act  of  1849.  The  words  in  the  159th  section  received  a 
satisfactory  meaning  as  soon  as  it  was  ascertained  that 
the  order  pronounced  by  the  commissioner  was  one  thing, 
and  the  order  drawn  up  at  the  end  of  thirty  days  and 
4eliTered  to  the  bankrupt  was  another.  That  which  took 
effect  was  the  order  of  discharge  granted  by  the  Com- 
missioner, subject  to  an  appeaL  In  this  case  the  legacy, 
having  come  to  the  bankrupt  after  the  28  th  of  Novem- 
ber, when  the  order  was  pronounced,  did  not  fall  to  the 
asagne^,  and  was  unquestionably  the  property  of  the 
bankrupt.  It  was  to  be  regretted  that  a  condition  had 
not  been  annexed  to  the  order  of  discharge  that  the 
creditors  should  be  entitled  to  any  after-acquired  property. 
The  costs  of  all  parties  of  and  incidental  to  the  special 
case  and  the  appeal  to  come  out  of  the  legacy;  but  the 
€xecutor  could  not  be  allowed  out  of  the  legacy  the  costs 
of  taking  advice  relative  to  the  matter. 

Solicitor  for  the  appellant,  Biggetiden. 

Solicitors  for  the  official  assignee,  Aldridge  ^'  Bramley. 

Solicitors  for  the  executor,  Chester  <J'  Co. 


LJ.  May  26,  27. 

Biddulph  v.  The  Vestky  of  St.  Geokge, 
Hanover  Square. 

^^junctian  —  Nuuance  —  Metropolis  Local  Management 
Act—\^  *J-  19  Vict.  c.  120,  8.  88. 

The  Court  will  not  restrain  the  proper  local  authorities 
from  exereiting  powers  given  them  by  Act  of  Parliament 
merely  because  inc/mvenience  mag  be  tltereby  caused  to  in- 
^iridmUf  if  the  inconvenience  m  sueh  as  must  have -been 
^mmrilg  in  the  contemplation  of  Parliament  wlien  tJie 
■^<i  leas  passed. 

This  was  an  appeal  from  an  order  made  by  Vice-Chan- 
cellor Stuart  under  the  circumstances  related  in  the  pre- 
^08  report  (see  ante  p.  524). 

J^deon^  Q.C.,  and  Seliombergy  for  the  vestry. 

Malins^  Q.C.,  F.  O.  HayneSy  and  MartindalCy  for  the 
plaintiff. 

Knight  Bruce,  L  J.,  said  the  evidence  did  not  appear 
to  him  to  show  it  as  certain  or  probable  that  the  works 


intended  by  the  vestry  would  be  in  point  of  law  a 
nuisance,  or  that  the  defendants  were  exceeding  or  in- 
tended to  exceed  the  powers  conferred  on  them  by  the 
Act  of  Parliament,  or  were  actuated  by  any  improper 
motive.  So  viewing  the  evidence,  whatever  it  might  bo 
fit  to  do  at  the  hearing  of  the  cause,  or  in  consequence  of 
legal  proceedings,  whether  merely  civil  or  otherwise,  if 
any  should  be  instituted,  he  thought  that  the  injunction 
should  be  dissolved,  and  that  the  costs  should  be  costs  in 
the  cause. 

Turner,  L.J.,  said  it  had  been  contended  on  the  part 
of  the  respondent  that  the  Act  of  Parliament  did  not 
confer  on  the  vestry  the  right  to  create  either  a  private 
or  a  public  nuisance;  but  it  was  impossible  to  assume  that 
the  mere  fact  of  a  urinal  being  erected  would  of  itself 
constitute  a  nuisance,  inasmuch  as  the  Act  of  Parliament 
empowered  them  to  erect  urinals.  In  proposing  to  erect 
the  urinal  in  question  the  vestry  appeared  to  be  acting 
bond  fide  in  conformity  with  the  Act.  Therefore  he  con- 
curred with  his  learned  brother  in  thinking  that  the  in- 
junction should  be  dissolved. 

Solicitors  for  the  defendant,  Capron^  Brabant,  Capron, 
«J'  Button. 

Solicitors  for  the  plaintiff,  Hunter,  GivatUn,  Sf  Hunter. 


L.J. 


May  25. 


Be  Birtle*s  Settled  Estates. 
Settled  Estates  Act — Jurisdiction. 


When  the  particular  estaf^cs  created  by  tlw  settlement  h4ive 
cxpiredy  and  tJie  ultlviate  atate  in  fee  lias  taken  effect  in 
possession,  the pi^operfy  his  ceased  to  be  "  settled"  within 
the  meaning  of  the  Settled  Estates  Act. 

The  question  in  this  case  was  whether  the  jurisdiction 
given  to  the  Court  by  the  Settled  Estates  Act  continued 
after  the  expiration  of  the  particular  estates  created  by  the 
settlement.  The  case  had  been  heard  by  the  Vice-Chancel- 
lor  of  the  County  Palatine  of  Lancaster,  who  was  of  opinion 
that  the  Court  had  no  jurisdiction,  but  desired  that  the 
matter  might  be  mentioned  to  the  Lords  Justices.  Under 
the  will  of  the  testator,  who  died  in  1831,  property  in  the 
County  Palatine  was  limited  to  trustees  during  the  life  of 
the  longest  liver  of  his  wife  and  five  children  named  in 
the  wiU;  and  after  the  death  of  such  longest  liver  to  the 
respective  issue  then  living  of  four  of  his  children,  in  un- 
divided fourth  parte,  as  tenants  in  common  in  fee.  The 
longest  liver  of  the  testator's  wife  and  five  children  died 
in  18C1,  when  the  property  vested  in  numerous  persons, 
including  several  infants.  All  these  persons  concurred  in 
an  application  for  an  order  to  sell  the  property,  under  the 
Leases  and  Sales  of  Settled  Estates  Act;  but  the  Vice- 
chancellor  considered  that  the  jurisdiction  of  the  Court 
had  ceased,  and  declined  to  make  any  order. 

Lake,  for  the  petitioners,  cited  Re  Thompson's  Settled 
Estates,  Joh.  418;  Be  Goodwin's  Settled  Estates,  3  Giff. 
620,  10  W.  R.  612. 

Their  Lordships  were  of  opinion  that  as  the  limitations 
were  spent,  and  the  property  was  absolutely  vested  in  fee, 
the  case  was  not  within  the  Act;  and  that  the  time  for 
ascertaining  whether  the  property  is  or  is  not  "  settled  " 
within  the  meaning  of  the  Act  was  the  time  when  the 
application  was  made  to  the  Court. 

Solicitor  for  all  the  parties,  Foster  (Liverpool). 


ILB.  Fairhead  r.  Southee.  May  22. 

Vendor  and  purcliaser  —  Specific  performance  —  Misde- 
scription— Costs. 

Some  freehold  and  leasehold  premises  a^oining  one 
another  were  put  'up  for  sale  in  two  lots,  the  first  being 
described  as  all  freehold,  and  in  the  occupation  of  R.,  ai^ 
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th^  second  as  all  leaseliold.  The  prcmues  occupied  by  R. 
itifa^  included  a  garden^  which  Tvas  leasehold,  and  held 
under  the  same  title  as  the  rest  of  the  leaseholds.  TJie 
purchaser  of  lot  2  hnew  this^  and  bid  for  tJuit  lot  in  the 
belief  tliat  let  1  was  intended  to  ineUule  tlie  freeliolds 
only,  and  lot  2  all  the  leaseholds. 

Jleld,  that  he  could  not  maintain  a  suit  to  have  tlie 
garden  included  in  his  assignment ,  or  for  compensation ,  al- 
though his  mistahe  n'ould  have  entitled  him  to  resist 
specific  performance,  and  tliat  he  must  pay  the  costs. 

This  was  a  bill  by  a  purcliaser  for  specific  performance 
of  an  agreement  for  sale  of  certain  leaseholds  vested  in 
the  defendants,  Mr.  and  Mrs.  Southee,  under  a  grant  to 
the  latter  of  letters  of  administration  to  the  estate  of 
Mary  Sheppard, ;  deceased.  The  intestate  died  in  1855 
possessed  of  some  freehold  and  leasehold  property,  which 
was  put  up  for  sale  on  the  18th  of  April,  18G1,  in  two 
lots,  the  description  of  which  in  the  particulars,  so  far  as 
material,  was  as  follows: — '*  Lot  1.  All  that  grocer's  and 
draper's  shop,  situate  in  the  town  of  Orford,  in  Suffolk, 
together  with  a  brick-built  residence,  recessed  from  the 
street,  with  garden  in  front,  aU  necessary  ofiiccs,  &c.,  as 
now  occupied  by  Mr.  Samuel  Rope,  at  the  nominal  rent 
of  £52  10s.  per  annum.  This  lot  is  all  freehold.  Out- 
goings, land  tax  88.  per  annum.  Lot  2.  A  range  of  six 
cottages  with  garden  attached,  situate  in  Orford  aforesaid, 
and  adjoining  lot  1.  Also  contiguous  to  the  above,  a 
cottage  in  two  tenements,  with  garden.  The  whole  let  to 
respectable  tenants  at  rents  amounting  to  £37  per  annum. 
This  lot  is  leasehold  for  the  term  of  ninety-nine  years, 
created  by  an  indenture  dated  the  27th  of  April,  1791, 
made  between  the  churchwardens  and  the  overseers  of 
the  poor  of  the  parish  of  Orford,  subject  to  the  annual 
rent  of  40s.,  which  lease  will  be  produced  at  the  auction. 
Outgoings,  annual  rent  payable  to  the  churchwardens  and 
overseers  of  the  poor,  £2." 

The  plaintiff  purchased  lot  2.  In  point  of  fact,  the 
premises  occupied  by  Mr.  Rope  at  the  rent  of  £52  10s. 
comprised  not  only  the  freehold  property,  but  a  garden 
adjoining  thereto,  which  was  of  leasehold  tenure,  and 
WAS  held  under  the  same  lease  as  the  cottages  included 
in  lot  2.  It  appeared  that  t^e  plaintiff  was  well 
acquainted  with  the  property,  and  knew  that  the  garden 
was  leasehold;  and  he  stated  that  before  and  at  the  time 
of  the  sale  he  believed  that  lot  2  was  intended  to  comprise 
all  the  leasehold  promisefl,  that  he  attended  and  bid 
at  the  sale  with  that  belief,  and  that  he  would  otherwise 
not  have  made  the  purchase.  He  also  adduced  evidence 
for  the  purpose  of  diowing  that  his  belief  as  to  the  real 
intention  of  the  vendors  was  derived  not  only  from  the 
description  in  the  particulars,  but  from  information  which 
he  had  received  prior  to  the  sale. 

On  the  part  of  the  defendants  it  was  stated  that  all 
the  pr<^rty  in  Mr.  Bope*s  occupation  was  intended  to  be 
included  in  lot  1 ;  and  that  the  statement  that  it  was  all 
freehold  was  a  mistake,  in  consequence  of  which  the 
contract  with  the  purchaser  of  that  lot  had  been  re- 
scinded. 

The  plaintiff  claimed  to  have  the  garden  included  in 
the  assignment  to  him,  or  else  to  have  an  abatement  in 
the  purchase-money.  The  defendants  resisted  this  claim. 
The  plaintiff  had  entered  into  evidence  with  the  view  of 
showing  that  t^e  defendants'  solicitors  had  acquiesced  in 
his  view  of  the  contract. 

Hobhouse,  Q.C.,  and  WoodJumsc,  for  the  plaintiff. 

Selwyn,  Q.C,  and  Lewin,  for  the  defendants. 

Hobhouse,  in  reply. 

The  following  cases  were  referred  to:  —  Painter  v. 
Nemby,  11  Hare  26,  1  W.  R.  284;  Wood  v.  ScaHh,  2  K.  & 
J.  33,4  W.  R.  31;  Swaisland  v.  Dearsley,  29  Beav.  430,  9 
W.  R.  526. 

The  Mastsb  of  the  Rolls  said  that  it  was  impossible 
to  decree  specific  performance  as  prayed.    If  a  person 


bidding  had  private  information  which  misled  him,  ho 
might  be  entitled  to  bring  forward  his  mistake  as  a  de- 
fence to  specific  performance,  but  he  could  not  bring-  for- 
ward such  a  mistake  as  a  ground  of  attack,  if  he  were 
maintaining  specific  performance.   The  plain  and  obviou<^ 
meaning   of  the    particulars  was   that    lot   1    was    to 
include  not  only  the  shop  and  residence,  but  everything- 
that  was  in  the  occupation  of  Mr.  Rope  at  the  rent  of 
£52  10s.     But  there  was  an  error  in  calling  the  lot  all 
freehold,  which  it  was  not;  and  accordingly  specific  per» 
formance  oould  not  have  been  enforced  against  a  mere 
stranger  who  had  bought  this  lot.      Lot  2   was  accu- 
rately described  as  to  its  being  adjoining  lot   1,  and  in 
other  respects;  but  the  plaintiff,  when  he  bought   it« 
knowing  that  only  part  of  the  property  in  the  occupation 
of  Rope  was  freehold  and  the  rest  leasehold,  took  it  into 
his  head  that  lot   2  included  the  whole  of   the  lease- 
holds, and  accordingly  bid  for  it.     If  specific  performance 
had  been  brought  against  him,  he  might  have  be^i  en- 
titled to  resist  it  by  saying  that  he  believed  he  was 
buying  the  whole  of  the  leaseholds.     But  he  wanted  to 
make  use  of  that  as  a  means  of  attack,  which  it  was 
impossible  for  him  to  do.    He  then  endeavoured  to  im- 
port into  the  contract  his  knowledge  that  the  vendors 
meant  to  sell  the  whole  of  the  leaseholds  in  lot  2;  but 
that  he  was  also  not  entitled  to  do.    The  xdaintiff  also 
failed  in  showing  that  the  vendors  had  by  their  solicitors 
acquiesced  in  his  view  of  his  contract.    The  bill  most 
therefore  be  dismissed,  unless  the  plaintiff  were  willing* 
to  take  the  lot,  without  the  garden;  and  as  the  error  in 
the  particulars  was  in  the  description,  not  of  the  plain- 
tiff*s  lot,  but  of  another  lot  which  he  did  not  buy,  the 
plaintiff  must  pay  the  defendants'  costs;  otherwise,  ac- 
cording to  the  ordinary  rule,  no  costs  would  have  been 
given  them.* 

Solicitor  for  the  plaintiff,  H.  H,  Zawrenee,  for  J.  IL 
Wood. 
Solicitors  for  the  defendants,  Stephens  ^  Matthews. 


M.B.  MOBTIHBB  r.  MoBTOCBB.  May  28. 

Adminigtrat4>r  ad  litem— 15  ^  16  Viet.  c.  %Q,  s,  44. 

WTiere  a  defendant,  who  was  a  necessary  party  to  a  svif, 
in  respect  of  a  possible  share  in  the  income  of  tlie  property 
sought  to  be  nvad^  the  subject  of  judicial  decision,  had  dis- 
appeared many  gears  ago  in  Australia,  tfw  Court,  on  an 
application  by  the  plaintiff  ex  parte,  allowed  a  representa- 
tive ad  litem  to  be  appointed  to  protect  his  interest. 

This  suit  was  instituted  to  obtain  the  Court's  declara- 
tion as  to  how  a  shore  given  by  a  wiU  to  a  person  who 
had  disappeared  in  Australia  several  years  before  l^e 
testator's  death,  and  whose  death  it  was  desired  should 
be  presumed,  ought  to  be  disposed  of — assuming  he  was 
dead.  His  legal  personal  representative  was  a  necessary 
party  to  the  suit,  as  to  the  arrears  of  the  income  of  his 
share,  if  it  were  to  be  presumed  that  he  survived  the  tes- 
tator, but  not  otherwise.  At  the  utmost  the  arrears  could 
not  exceed  £400.  No  representation  had  been  taken  out 
to  his  estate. 

}Vhite?iome  moved  on  behalf  of  the  plaintiff,  ex  parte, 
under  the  44th  section  of  the  15  &  IG  Vict.  c.  66,  that  the 
suit  might  either  proceed  in  the  absence  of  the  legal 
personal  representative,  or  that  some  person  might  be  ai>- 
pointed  administrator  ad  litem. 

The  Master  of  the  Rolls  refused  to  allow  the  Bait 
to  proceed  without  a  representative,  or  to  appoint  *any 
person  interested  to  act  as  a  representative,  but  gave 
leave  to  appoint  any  respectable  perscm  not  interested  as 
adjninistrator  ad  litem,  saying  that  he  must  appear  and 
bond  fide  represent  the  interest  of  the  person  whom  he 
represented,  and  that  he  would  be  properly  indemnified 
for  any  costs  he  might  incur. 

»  See  Leuty  v.  BUlas,  2  De  G.  &  J.  110,  6  W.  R.  51,  217. 


Vol  XX    [Jin»6.  J86S.] 


THE  WEEKLY  REPORTER. 


741 


Ghakgetrt. 


Ix  BE  Bbitibh  Providbmt  Lira  Aim  FiBB  Absubavob  Socibtt. 


Ghanoebt. 


V.  C  K.  Feb,  20,21;  May  25. 

In  re  Thb  Bbitish  PRoriDENT  Life  aitd  Fibe 

AsBUBANCE  Society. 

Me  Orpen. 

WynHmtf-^  Act$ — Contributory — Transfer   after  call — 
Cotts-^Crediton*  representatiitfe. 

Vrhere  a  shareholder  after  a  call  i*  made^  but  before  the 
day  fiaeed  for  payment  transfers  his  shares,  on  the  con- 
stf^ietien  of  the  54th  section  of  the  7  ^S  }1ot.  c.  110,  such 
iratuferis  valid, 

A  shareholder  not  retisming  his  name  to  the  office  of 
refistry,  under  the  ISth  section  of  the  7  4"  ^  ^"^ct.  c.  110, 
is  only  Uable  to  creditors,  and  not  as  between  himself  and 
the  other  shareholders. 

Upon  proeeedin^s  n^ith  respect  to  liability  of  contribu- 
toriee  under  a  •mndbiff'Up,  the  creditors'  representative  is 
entitled  to  appear  and  fiave  his  costs. 

This  was  an  adjotrmed  snmmona  upon  which  his 
Honour  reserved  his  decision,  the  question  being  whether 
Baoiel  Orpen's  name  should  be  continued  on  the  list  of 
contribotories  in  the  winding-up  of  this  society.  It  ap- 
peared that  he  was  the  owner  of  200  shares,  having  been 
appointed  agent  for  Oxford,  being  resident  at  Thame»  it 
being  a  condition  that  he  should  hold  the  shares.  £  1  per 
share  was  paid;  and  in  May,  1857,  the  directors  being 
disatisfied  with  his  efficiency  and  wishing  to  get  rid  of 
Mm,  and  he  also  wishing  to  retire  and  get  rid  of  his 
afasres^  he  applied  to  Mr.  Sheridan,  the  managing  director, 
to  relieve  him  from  the  shares  and  agency;  and  consider- 
able negotiations  took  place,  and  some  dispute,  ending  in 
Sheridan's  agreeing  to  give  Orpen  £50  for  his  shares;  and 
oa  ihe  30th  of  May,  1857,  Orpen  executed  a  transfer  of 
the  200  shares  to  Sheridan.  In  March,  1861,  an  order 
was  made  to  wind  up  the  society,  and  the  official  manager 
THrinded  Orpen's  name  in  the  list  of  contributories.  Orpen 
ixnated  that  he  had  transferred  his  shares,  but  on  producing 
theiastminent  of  transfer  two  interlineations  appeared  in 
it  that  the  transfer  was  to  Sheridan,  '*  on  behalf  of  the  Bri- 
tiah  Provident  Society;"  and  these,  Orpen,  by  an  affidavit, 
slated  were  not  in  the  instrument  at  the  time  of  its  exe- 
cution; and  Mr.  Sheridan  and  Mr.  Knight,  a  clerk,  were 
easmned  vird  roce  before  the  chief  clerk,  who  decided 
that  tihe  interlineations  were  in  the  deed  of  transfer 
▼hen  it  was  executed,  and  that  Oxpen's  name  must  be 
xvtained,  because  the  transfer  to  Sheridan  for  the  com- 
pany was  not  valid.  Orpen  then  desired  to  have  the 
o^Hnion  of  the  judge,  and  it  was  adjourned  into  court, 
when,  it  appearing  to  the  Vice-Chancellor  that  the  whole 
question  turned  upon  the  credibility  of  the  evidence  and 
other  corresponding  interlineations  in  the  books,  he  di- 
luted a  jury  to  be  summoned,  which  was  accordingly  done, 
and  aiej  decided  upon  the  issues  that  the  interlineations 
were  not  in  the  deed  of  transfer  when  it  was  executed, 
aod  his  Honour  then  expressed  his  opinion  to  be  that  the 
verdiet  was  a  proper  and  just  one.  It  was  then  repre- 
sented by  counsel  for  the  official  manager  that  there  were 
other  grounds  for  continuing  Orpen's  name  on  the  list, 
and  the  matter  was  argued  upon  those  grounds,  which 
were  two — first,  that  by  the  terms  of  the  54th  section  of 
ihe  7  &  8  Vict.  c.  110,  Orpen  was  disabled  from  transfer- 
ring his  shares  until  he  had  paid  the  amount  of  a  call 
made  upon  him;  and  secondly,  that  his  name  was  not 
letumed  to  the  office  of  registry  of  joint  stock  companies, 
as  it  ought  to  have  been,  and  that  depended  on  the  13th 
section  of  the  7  &  8  Vict.  c.  110.  The  facts  of  the  first 
qiieBtio&  were,  that  on  the  21st  of  May,  1857,  a  call  of 
10s.  per  share  was  made,  payable  on  the  30th  of  June, 
and  the  transfer  was  executed  in  the  interval — viz.,  on 
the  80th  of  May.  As  to  the  second  ground,  it  appeared 
to  be  the  fact  that  Mr.  Orpen's  name  was  not  returned. 
the  541^  section,  so  far  as  was  material,  was  that  "  if  at 
t^  time  of  such  transfer  the  shareholder  should  not  have 

lid  the  full  amount  due  and  payable  to  the  company  on 


every  share  held  by  him,  he  should  not  be  entitled  to 
transfer  any  share,  unless  there  vras  a  provision  to  the 
contrary  in  the  de^  of  settlement." 

The  1 3th  section  was  as  follows: — ^*  That  mitil  the  return 
of  the  transfer,  or  other  faots  or  events  whereby  a  peison 
becomes  a  hoMer  of  shares,  be  made,  it  shall  not  be 
lawful  for  the  oompany,  its  directers  or  officers,  to  pay 
to  any  such  person  any  part  of  the  profits  of  the  concern, 
nor  for  any  such  person  to  sue  for  or  reoover  such  profits, 
or  in  any  way  to  act  as  a  shareholder  imtil  the  return  of 
the  transfer  of  any  shares  shall  have  been  made  by  the 
persons  whose  shares  shall  have  been  thereby  transferred, 
shall,  so  far  as  relates  to  liability  to  the  debts  of  the  com- 
pany and  re-imbursement  thereon,  be  deemed  to  continue 
a  shareholder  of  such  company." 

Karslahe,  appeared  for  the  official  manager,  and  con- 
tended that  under  the  54th  section  it  was  clear  Mr. 
Orpen  was  liable.  The  call  was  due,  and  the  transfer 
was  made  evidently  to  avoid  payment,  and  that  was  the 
case  provided  for,  there  being  no  clause  in  the  deed  of 
settlement  to  the  contrary:  North  American  Colonial  As- 
sociation of  Ireland  v.  Bentley,  15  Jur.  187;  Ee  Phcenix 
Life  Assttrancc  Association,  Ex  parte  Hatton,  10  W.  R. 
313;  Morgan^ s  case,  1  Mac.  &  G.  225;  lie  Marylebone 
Bank,  3  De  G.  &  Sm.  198. 

Shebbearc,  for  the  creditors'  representative. 

Bay  (of  the  common  law  bar)  and  Phear,  for  Mr. 
Orpen,  argued  that  both  on  the  construction  of  the  64th 
section  and  of  the  13th  section,  he  was  not  liable.  More- 
over, there  had  been  clear  acquiescence,  even  supposing 
him  liable  otherwise. 

Karslake  was  heard  in  reply. 

May  25. — Kinderslet,  V.C.,  after  stating  the  facts, 
said  that  it  was  clear  that  the  time  referred  to  in  the  54th 
section  was  the  time  of  actual  execution,  the  Legislature 
intending  to  point  to  the  state  of  things  then  existing, 
the  words  embracing,  not  only  the  shares  transferred,  but 
all  shares  held  by  the  shareholder.  If  the  words  "  due 
and  payable  "  were  held  to  mean  at  any  subsequent  time, 
then  all  transfers  would  be  impossible;  the  words  were 
not  *^  due  or  payable  "  but  **  due  and  payable";  and  there- 
fore if  money  was  due,  but  not  payable,  this  would  be 
inaccurate  language  to  use.  Here  it  was  debitum  in  pre- 
sent i  sohendum  in  futwro,  not  only  in  the  popular,  but 
the  strictly  legal  phraseology  on  the  words  themselves. 
Did  the  context  throw  any  light  upon  them?  It  was  evi- 
,  dent  that  the  Legislature  intended  that  where  a  single 
shilling  was  actually  due  the  shareholder  could  not  trans- 
fer, but  it  must  be  due  and  payable.  His  Honour  then 
referred  to  the  lO^h  section  of  the  Oompanies  Glauses 
Gonsolidation  Act,  8  &  9  Vict.  c.  1 6,  which  was  passed  in 
1845,  the  7  &  8  Vict.  c.  110,  being  passed  in  1844,  and 
said  that  it  was  perfectly  distinct,  and  referred  moreover 
to  subsequent  Acts,  and  did  not  apply  to  this  case.  There 
was  no  case  directly  in  point,  but  the  cases  of  The  Aylesbury 
Mailway  Company  v.  Mount,  4  Man.  &  Gr.  081,  turning 
upon  a  special  Act  (6  WilL  4,  c.  Ixxxvii),  and  The  North 
American  Colonial  Association  of  Ireland  v.  Bentley,  and 
Ex  parte  HaUoji,  10  W.  R.  313,  before  Vioe-Ghancellor 
Wood,  were  somewhat  similar.  In  this  last  case,  indeed,  the 
question  was  involved,  but  the  case  was  decided  xcpcm. 
another  grotmd.  In  the  absence  of  authority,  therefore, 
reasoning  on  the  language  and  construction  of  the  Act, 
his  Honour  was  of  opinion,  on  the  first  ground,  that  Mr. 
Orpen's  transfer  to  Mr.  ^eridan  was  not  invalid  by 
reason  that  at  t^e  time  of  the  transfer  a  call  had  been 
made  which  was  not  payable  until  subsequently.  With 
respect  to  the  otiier  ground,  having  regard  to  the  13th 
and  preceding  sections,  it  was  clear  that  the  Legislature 
had  used  language  im})orting  that  a  shareholder  who  did 
not  return  his  name  to  the  office  of  registry  might  be 
liable  to  creditors,  and  entitled  to  recover  that  back  from 
the  oompany,  but  not  liable  to  contribute  as  between 
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himself  and  the  other  shareholders,  the  section  applying 
to  other  cases  besides  those  of  transfers,  and  putting  him 
80  far  on  the  same  footing  as  legatees  and  others.  It  was 
impossible  to  imagine  that  the  Legislature  would  have 
used  such  complicated  language  to  express  a  simple 
meaning.  On  the  second  ground  also,  therefore,  this 
transfer  was  yalid,  and  Mr.  Orpen's  name  must  be  struck 
off  the  list  of  contributories,  and  he  must  have  all  the 
costs  paid  out  of  the  estate,  as  also  must  the  official 
manager,  who  had  simply  done  his  duty. 

Shebhearc  then  asked  for  the  costs  of  the  creditors* 
representative,  and  said  it  was  now  settled  by  the  case  of 
The  Era  Assuranee  Society ,  10  W.  R.  724,  and  other  cases 
before  the  Lords  Justices,  that  he  was  entitled  to  appear 
and  to  have  his  costs. 

KiNDERSLEY,  Y.C,  Said  in  that  case  he  must  have  his 
costs. 

Solicitor  for  the  official  Jmanager,  Si^ott;  iot  the  credi- 
tors' representative,  Govcr;  for  Mr.  Orpen,  Blakeley  ^' 
Beswlck. 


V.  C.  K.  May  2G. 

The  Earl  of  Shrewsbury  t?.  The  North  Staf- 
fordshire Railway  Company. 

Pleading — Suit  in    nature  of  a  stfpjflentental  suit — De- 
murrer, 

A  hill  i$  filed  ajainst  a  railway  conqmny  to  enforce  an 
agreement,  and  becomes  totally  abated  by  tlie  death  of  the 
plaintiff,  and  his  rcpresentatices  refuse  to  revive,  Tlie 
property,  tlie  subject  of  tlic  agreement,  s^ubsequcntly  comes 
into  tlie  possession  of  a  person  wJio  establishes  his  title, 
deducing  it  from  a  remote  period ;  and  he  files  a  similar 
bill,  and  into  tits  prayer  of  tfuit  bill  is  introduced  by 
amendment  tlie  words  ''*  and  if  necessary  or  proper  tJmt 
this  suit  may  be  talien  to  be  supplemental,  t^'c,  to  t/ie 
former  suit,"  on  demurrer  to  these  words  for  7vant  of  equity . 
Demurrer  overruled  with  costs. 

TWs  case  came  on  upon  a  demurrer  for  want  of  equity. 
It  appeared  that  in  1845  a  railway  was  projected,  to  be 
called  the  Chumet  Valley  Railway,  and  by  an  agreement 
dated  the  25th  of  February,  1845,  and  made  between 
John,  the  then  Earl  of  Shrewsbury,  through  whose  estates 
the  line  was  to  pass,  of  the  one  part,  and  Mr.  Sharp,  on 
behalf  of  the  promoters  of  the  imdertaking,  of  the  other 
part,  it  was  agreed  that  a  sum  of  £20,000  should  be  given 
by  the  said  promoters  to  the  said  Earl  over  and  above  the 
value  of  the  land  and  for  severance.  Subsequently  the 
Chumet  Valley  Company  became  merged  in  the  de- 
fendants' company,  which  was  the  subject  of  three  bills 
in  Parliament,  with  which  the  Lands  ^Clauses  Consolida- 
tion Act  was  incorporated,  and  previously  to  which  another 
agreement  was  executed — namely,  on  the  20th  of  January, 
1848— providing  for  the  payment  of  the  £20,000  in  a 
particular  mode.  That  sum  was  not  paid,  although  some 
accommodation  works  were  executed,  and  John,  Earl  of 
Shrewsbury,  dying,  was  succeeded  by  Earl  Bertram  Ar- 
thur, then  an  infant,  who  filed  a  bill,  by  John  Sadler,  his 
next  friend,  to  enforce  performance  of  the  agreement. 
An  appearance  and  answer  were  put  in,  but  no  further 
proceedings  taken,  and  the  suit  became  absolutely  abated 
by  the  death  of  Earl  Bertram  Arthur  in  1856;  and  his 
representatives,  Mr.  Robert  Hope  Scott  and  Mr.  Serjeant 
Bellasis,  refusing  to  revive  the  suit,  the  present  bill  was 
ffled  by  Henry  John,  the  present  earl,  who,  after  consider- 
able difficulty,  had  succeeded  in  establishing  his  title  to 
the  earldom  and  estates,  tracing  his  i)edigree  from  the 
time  of  King  Henry  VI.  The  bill  was  in  substance 
the  same  as  the  former  bill,  and  was  subsequently 
amended  by  introducing  into  the  prayer  the  words — "  and, 
if  necessary  or  proper,  that  this  suit  may  be  taken  to  be 
supplemental  to,  or  in  the  nature  of  a  suit  supplemental 
to,  the  suit  of  Earl  Bertram  Arthur."  To  this  passage, 
and  to  this  alone,  the  demurrer  was  put  in,  on  the  ground 


that  the  object  was  (this  being  a  money  or  simple  contract 
claim)  to  save  the  Statute  of  Limitations  from  running', 
whereas  there  was,  in  fact,  no  privity  between  the  two 
suits,  and  the  present  plaintiff  did  not  claim  from  Earl 
John  or  Earl  Bertram. 

The  Solicitor- General,  Glasse,   Q.C,  and   Dovill,    ap- 
peared in  support  of  the  demurrer. 

Daily,  Q.C,  and  Wickens,  contrd,  were  not  called  upon. 

KiNDERSLEY,  V.C.,  Said  his  opinion  was  that  this  de- 
murrer must  be  overruled.    It  was  an  experiment  of  a 
somewhat  peculiar  character,  but  neither  its  novelty  nor 
peculiarity  would  influence  the  Court  in  allowing  or  over- 
ruling it.     A  more  inconvenient  way  of  raising  the  ques- 
tion he  could  hardly  conceive:  there  did  not  appear  to  be 
in  it  the  least  advantage  to  the  defendants.     [His  Honour 
then  stated  the  facts.]     Upon  the  death  of  Earl  Bertram 
Arthur  the  plaintiff  succeeded  to  the  honours  and  estates; 
and  whatever  right,  if  any,  Earl  Bertram  Arthur  had  to  relief 
in  his  suit,  subject  to  the  question  of  the  Statute  of  Limi- 
tations, the  same  relief  the  present  Earl  must  be  entitled  to- 
in  the  present  suit;  and  whether  it  was  regarded  simply 
as  an  original  bill,  or  an  original  in  the  nature  of  a  sup- 
plemental biU,  the  present  Earl  would  succeed  if  Earl 
Bertram  Arthur  was  entitled,  expressing  no  opinion  on. 
the  claims  made  by  the  biU.    The  prayer  contained  a 
passage,  introduced  by  amendment  (which  circumstance, 
however,  made  no  difference),  in  what  was  now  a  common, 
form,  but  which  was  unknown  when  he  (the  Vice-Chan- 
cellor)  was  in  practice,  that  •*  if  necessary  or  proper,  the 
suit  might  be  taken  as  supplemental  to,  or  in  the  nature 
of   a  suit  supplemental  to,  the  suit  of   Earl  Bertram 
Arthur  " — "  if  necessary  or  proper,"  that  a  suit  which  was 
otherwise  an  original  suit  might  be  taken  as  supplemental,. 
«S:c.     His  Honour  had  often  asked  himself  the  meaning  of 
those  words,  which,  he  believed,  in  one  case  were  actually 
introduced  into  the  decree.    It  was  very  difficult  to  say 
with  what  view  this  would  have  to  be  regarded  if  the 
matter  were  argued  and  the  Court  considered  that  the  suit^ 
could  not  succeed  except  as   a  supplemental  suit.     To 
that  part  of  the  prayer  this  demurrer  was   put  in  for 
want  of  equity,   and,  without   disputing   the    right    of 
the  plaintiff  to  file  an  original  bill,   it  was  contended 
that  he  had  no  right  to  do  it  in  the  shape  of  a   sup- 
plemental bill,   or  a  suit  in  the   nature   of  a  supple- 
mental suit.    Now,  it  was  impossible  to  go  into  that 
question,  supposing  it  was  necessary  to  raise  it — how 
far  the  plaintiff  had  a  right  to  treat  it  as  supplemental 
— without  necessarily  going  into  that  part  of  the  relief 
asked  which  was  not  covered  by  the  demurrer,  and  also  the 
nature  of  the  former  suit.    It  was  therefore  impossible 
to  express  any  opinion,  nor  ought  the  Court  to  do   so, 
as  to  whether  it  should  be  supplemental  or  not,  or  on  any 
other   question   on  this  demurrer,  or  the  prayer  which 
it  purported  to  cover.    The  demurrer  assumed,  and  his 
Honour  assimied,  that  the  bill  sought  to  make  the  suit 
supplemental,  whereas  it  did  not  do  so,  but  only  that 
"  if  necessary  or  proper  "  it  might  be  so  taken,  and  there- 
fore in  a  technical  point  of  view  (and  all  demurrers  were 
technical)  it  could  not  be  sustained.    But,  putting  that 
aside,  it  must  be  overruled,  because  sufficient  considera- 
tion could  not  be  given  to  the  demurrer  without  going 
into  that  portion  of  the  bill  not  covered  by  it.    The  de- 
murrer must  therefore  be  overruled  with  costs,  but  without 
prejudice  to  any  question  to  be  raised  at  the  hearing, 
when  the  defendants  would  have  exactly  the  same  right 
as  they  had  now. 

Solicitors  for  the  parties,  Burchell;  Nicliolson;    and 
Herbert 


V.  C.  K.  Foster  v.  Bonker.       May  8,  22,  27. 

Annuity  Act — Return  of  consideration — Notice — Dank 
ruptcy — Order  and  disposition, 

2h  make  the  grant   of   an  annuity  void  under  thi 
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Chanceky. 


Foster  r.  Bonner. 


Chancery. 


€fA  section  of  the  Annuity  Act,  there  mvft  he  mtch  a  re- 
turn of  consideration  a$  to  show  that  the  transaction  was 
■merely  colourable;  and  therefore  where  the  grantor,  haring 
-received the  consideration  money,  went  icith  the  grantee* s  son 
to  his  (the  grantee* s)  bankei's,  and  took  vp  certain  hills, 
that  did  not  render  the  transaction  void;  nor  would  it  have 
been  void  if  a  further  sum  had  been  paid  for  expenses. 

The  grantee  of  an  annuity  on  tlie  hanhrujdcy  of  the 
grantor  stating  that  he  liad  no  doubt  tltat  his  partner  in 
buMnest,  who  managed  the  transaction,  had  given  the 
executors  of  the  estate  charged,  notice  of  tlie  annuity,  is 
not  sufficient  to  take  the  share  of  the  grantor  out  of  his 
order  and  disposition. 

This  was  the  petition  of  George  Samuel  Ford,  asking 
that  tiiree  sums  of  £G03  6s.  7d.  each,  and  standing  to 
three  separate  aocoonts,  together  with  any  other  sums 
which  might  be  carried  to  those  several  accounts,  might 
be  x)aid  to  the  petitioner.  The  facts  were  these: — Thomas 
Foster,  the  plaintiff's  father,  died  in  1822,  and  by  his 
will  gare  property  on  certain  trusts,  under  which  his 
three  sons,  the  plaintiff  John  Foster,  and  his  two  brothers, 
Charles  Foster  and  C^rge  Foster,  became  entitled  in 
equal  shares.  Shortly  after  the  death  of  Thomas  Foster 
a  bill  was  filed  by  John  Foster,  Charles  Foster,  and  George 
Foster,  who  were  then  infants,  by  their  next  friend,  to 
administer  the  estate  of  Thomas  Foster,  and  the  suit  had 
been  going  on  ever  since,  the  result  being  that  recently  a 
portion  of  the  shares  had  been  realised,  and  were 
now  represented  by  three  sums  of  £G93  Cfi.  7d., 
£693  6s.  7d.,  and  £G93  6s.  7d.,  and  which  stood  each 
to  the  account  of  each  of  the  sons,  John  Foster,  Charles 
Foster,  and  George  Foster,  and  their  incumbrancers. 
On  the  27th  of  February,  1837,  the  annuity  deed  in  ques- 
tion was  executed,  whereby,  in  consideration  of  £2,000, 
an  annuity  of  £270  was  granted  by  John  Foster  to 
George  Samuel  Ford  for  the  life  of  him,  the  said  John 
Foster;  and  John  Foster  assigned  his  share  and  interest 
in  the  testator's  estate  to  William  Savage,  as  a  trustee  for 
Gecoge  Samuel  Ford,  George  Foster,  and  Charles  Foster, 
and  two  other  persons  named  Beattie,  being  sureties,  and 
George  Foster  and  Charles  Foster  assigning  their  shares 
in  the  testator's  estate  to  William  Savage  to  secure  the 
annuity.  On  the  0th  of  May,  1837,  John  Foster  became 
bankrupt,  and  his  assignee  was  a  Mr.  Boulden.  Under 
tliese  circumstances,  little  or  nothing  having  been  paid  in 
lesgect  of  the  annuity,  George  Samuel  Ford  and  William 
Savage,  the  representative  of  the  trustee,  presented  this 
petition,  to  which  Mr.  Boulden  and  a  Mr.  Postlcthwaite, 
who  was  an  incumbrancer  on  the  shares  of  George 
Foster  and  Charles  Foster,  were  respondents,  (the  exe- 
cutors, Messrs.  Williams  and  Bonner,  being  both  dead,) 
asking'  for  a  transfer  of  the  stock  in  court,  and  of 
any  oUier  sums  which  might  be  caiTied  to  a  like  account, 
as  i^bove.  Two  questions  arose  under  this  petition — 
first,  whether  t^ere  had  been  a  return  of  the  consideration 
for  the  annuity,  so  as  to  make  it  void  under  the  Annuity 
Act,  53  Geo.  3,  c.  141,  ss.  1,  6;  and  secondly,  whether 
notice  had  been-  given  before  the  bankruptcy  to  the  exe- 
cutOTB,  so  as  to  take  John  Foster's  share  out  of  his  order 
jwd  disposition.  With  respect  to  the  first,  John  Foster 
swore  that  when  he  had  received  the  £2,000  in 
two  Bank  of  England  notes,  he  went  to  Mr.  Ford's 
bankers,  Messrs.  Cox  k  Biddulphs,  accompanied  by 
Wiltiam  Aug^istus  Ford,  George  Siunuel  Ford's  son, 
and  there  not  only  paid  £730  on  account  of  certain 
bills  of  Tihich  he  was  the  drawer  or  indorser,  (and  which 
was  a  matter  of  previous  agreement,)  to  the  account  of 
George  Samuel  Ford,  but  also  paid  to  the  bankers  £200 
for  ihe  expenses  attending  the  transaction  with  respect 
to  ibe  annuity,  to  G^eorge  Samuel  Ford's  credit.  A  clerk 
of  the  bankers'  had  made  an  affidavit,  whereby  he  swore 
tiiat  it  was  true  that  there  had  been  a  payment  of  £730 
to  George  Samuel  Ford's  account,  but  that  no  sum  of  £200 
had  been  paid  by  John  Foster  to  George  Samuel  Ford's 


account  either  then  or  since.  John  Foster  made  a  subse- 
quent affidavit,  by  which  he  said  that,  referring  to  a 
memorandum  mode  at  the  time  for  the  advice  of  counsel, 
he  was  in  error  as  to  paying  in  the  £200  to  the  bankers, 
but  that  he  paid  it  there  and  then  to  William  Augustus 
Ford,  George  Samuel  Ford's  son;  but  this,  by  another 
affidavit,  Mr.  Ford,  junior,  positively  denied.  With  regard 
to  the  notice,  George  Samuel  Ford  did  not  swear  that  he 
himself  had  given  any,  but  stated  that  William  Savage, 
his  partner,  managed  the  business  for  him,  and  he  had  no 
doubt,  from  his  knowledge  of  William  Savage's  great  par- 
ticularity, that  he  did;  and  it  appeared  that  the  executors 
had  notice  after  the  bankruptcy,  but  whether  before,  there 
was  no  other  evidence. 

Southgate,  Q.C.,  and  C.  Hall,  appeared  in  support  of 
the  petition. 

Baily,  Q.C.,  and  Joliffc,  for  the  assignees. 

Qlasse,  Q.C.,  and  Rudall,  for  Mr.  Postlethwaite. 

F.  0.  Ilaynes,  for  George  and  Charles  Foster. 

Graham  Hastings,  for  Mr.  and  Mrs.  Powis,  interested  in 
the  residue. 

Authorities  cited: — 53  Geo.  3,  c.  141,  ss.  1,6;  Smith  v. 
Smith,  2  Cr.  &  Mees.  231;  Willes  v.  Grecnhill,  2^  HQVkY . 
389;  North  British  Railway  Company  v.  HalUtt,  9 
W.  R.  880;  Ball  v.  Dawson  (M.  R.,  not  reported);  Bythe- 
wood,  by  Jarm.,  Conv.,  2nd  voL  79  ;  Hohlcrness  v.  lian- 
kin,  2  De  G.  F.  &  J.  258;  Blachie  v.  Clark,  15  Beav. 
595;  Hawkins  v.  Bennet,  8  W.  R.  237;  Pencil  y. 
Smith,  6  De  G.  M.  &  G.  157;  Williamson  v.  Gould,  I 
Bing.  235;  Jones  v.  Silberschildt  4  Bing.  2G;  Coventry  v. 
Cliampneys,  8  Moore  302,  312,  1  Bing.  287. 

Kindeesley,  V.C,  now  stated  the  facts  and  questions, 
and  said  that  with  regard  to  the  return  of  the  considera- 
tion, to  say  the  least  of  it,  the  evidence  was  that  of  oath 
against  oath,  and  Mr.  Foster's  statement  did  not  impress 
him  favourably,  inasmuch  as  immediately  after  the  tran- 
saction it  was  evident  that  he  was  casting  about  to  upset 
it,  and  therefore  the  conclusion  in  such  a  case  was  totally 
to  disregard  the  evidence;  and  as  the  onus  of  proof  lay  on 
the  party  alleging  the  return,  he  should  consider  it  not 
proved.  But  even  if  it  was  proved,  that  would  not  in- 
validate the  transaction;  because  Mr.  Foster  had  the 
money  actually  in  his  pocket,  and  had  the  sole  control 
of  it,  and  what  he  thought  fit  afterwards  to  do  with  it  mat- 
tered nothing:  it  was  not  the  case  of  a  merely  colourable 
transaction.  And  this  was  confirmed  by  the  fact  that  the 
£200  on  John  Foster's  bankruptcy  was  included  in  the 
balance-sheet,  and  from  that  time  (now  twenty-five  years 
ago)  there  was  no  such  suggestion  till  now.  The  ques- 
tion of  the  bills  was  very  properly  given  up,  ai^d,  indeed, 
it  could  not  be  supported.  On  the  ground  of  notice,  Mr. 
Ford  had  spoken  honestly  that  he  did  not  know  of  notice 
being  given,  when  he  might,  without  fear  of  contradic- 
tion, have  stated  otherwise;  and  therefore,  although  there 
seemed  on  the  suit  and  proceedings  no  doubt  that  the 
executors  had  notice  subsequent  to  the  bankruptcy,  it  was 
not  proved  that  they  had  any  notice  in  the  interval  which 
elapsed  before  the  bankruptcy  and  after  the  execution  of 
the  deed,  and  therefore  the  share  of  John  Foster  remained 
in  his  order  and  disposition,  and  went  to  his  assignees. 
It  was  a  sing^ular  circumstiuice  that  all  the  parties  to  this 
transaction  were  solicitors.  There  might  be  a  question 
as  between  Mr.  Ford  and  Mr.  Postlethwaite,  but  his 
Honour  had  no  materials  on  that  question.  Mr.  Ford  was 
entitled  to  priori^  according  to  the  date  of  his  security. 

May  28. — Upon  the  question  of  the  claim  of  George 
Samuel  Ford  as  between  him  and  the  incumbrancers  on 
the  shares  of  Charles  Foster  and  George  Foster, 

Kindeesley,  V.C,  (after  some  discussion,)  considered 
that  there  were  not  sufficient  materials,  and  directed  an 
inquiiy  to  ascertain  the  priorities. 
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Chanoebt. 


Re  Reveley's  Settlbd  Estates. — Mettees  r.  Brown. 


Chakcebt. 


V.CJL  May  30. 

B/}  Reveley's  Settled  Estates. 

Practice — Mining  lease — Use  of  contig^mts  lands, 

^{l^/^re  tlicre  is  a  power  to  grant  a  mining  lease,  as  an 
incident  to  that  power  tJie  lease  includes  the  vse  of  can- 
tigvovs  laiuls  necessary  for  the  effective  working  of  the 
minerals. 

Bird  asked  for  an  alteration  in  an  order  made  nnde^^ 
the  Leases  and  Settled  Estates  Act  (19  &  20  Vict.  c.  120) 
on  the  Ist  of  AugTist,  18G2,  in  chambers,  directing  that 
a  lease  should  be  granted  of  certain  slate  quarries  in 
the  neighbourhood  of  Dolgelly  and  elsewhere  in  ilerioneth- 
shire,  in  Wales.  The  order  was  confined  to  the  lands 
containing  the  quarries,  but  inasmuch  as  it  was  ne- 
cessary for  the  working  of  the  mines  that  the  lessees 
should  have  the  use  of  contiguous  lands,  they  were  not 
satisfied  with  the  wording  of  the  order,  and  wished 
the  introduction  of  the  words,  "with  or  without  any 
lands  or  hereditaments  convenient  to  be  held  there- 
with." In  the  case  of  Morris  v.  The  Rhydydcfed 
Colliery  Company,  7  W.  R.  05,  5  Jur.  N.  S.  330,  it 
was  held  by  the  Exchequer  Chamber  that  where  there 
was  a  power  to  grant  a  mining  lease,  it  was  an  in- 
cident to  such  power  that  there  should  be  the  right 
to  grant  contiguous  lands  for  the  purposes  of  the  grant 
of  the  lease  itself.  The  lessors  did  not  oppose  the  intro- 
duction of  the  words  proposed,  if  the  Court  thought  proper 
to  sanction  their  insertion.  The  adjoining  laud  was 
waste,  and  therefore  there  was  less  objection  to  what  was 
proposed. 

Knn>EBSLEY,  y.C,  said  tliat  the  case  in  the  Exchequer 
Chamber  appeared  to  render  the  insertion  of  any  addi- 
tional words  unnecessary,  but  he  had  no  objection  that 
some  words  should  be  inserted,  although  he  thought  those 
pn^)0B6d  were  too  wide,  especially  tiie  word  "  convenient." 
It  would  be  better  to  insert  the  words  **  so  much  land 
as  the  trustees  shall  consider  necessary  for  the  convenient 
and  effective  working  of  the  minerals.*' 


Solicitors,  Clarke,  Woodeoch,  ^^  Byland. 


V.C.  8. 


May  25,  2Q,  37. 


Kettebs  r.  Bbown. 


Mortgage — Power  of  sale — Notice  of  sale. 

By  an  indenture  of  mortgage  it  was  provided  that  if 
R.  J.,  the  mortgagee,  sluyuld  give  six  months*  n4ftice  of  her 
intention  to  sell,  unless  principal  and  interest  sliould  he 
paid  at  tlie  expiration  of  such  notice,  it  should  he  lawful 
for  her  to  sell  immediately  or  at  any  time  tliereafter. 
R,  J.  terded  a  twtice  requiring  paymeiit  at  the  expiration 
of  six  months  from  the  d^itc  thereof,  which  date  was  ahout 
three  weeks  hefore  service. 

Held,  that  the  notice  was  good. 

This  was  a  suit  to  net  aside  a  sale  by  a  mortgagee  on 
the  gfround  that  no  valid  notice  of  sale  had  been  given. 
By  a  deed  dated  the  9th  of  January,  1844,  the  plaintiff 
conveyed  to  Richard  Jago  and  his  heirs  certain  real  estate 
to  secure  repayment  of  £550  and  interest,  and  it  was 
thereby  declared  that  in  case  default  should  be  made 
in  payn&ent  of  principal  and  interest,  and  if  Richard 
Jago,^  his  hdrs,  executors,  kc,  should  give  to  the  |dain- 
tiff  six  calendar  months'  previous  notice  in  writing  of 
his  or  their  intention  to  proceed  to  a  sale  of  the  mort- 
gaged hereditaofients  unless  principal  and  interest  ahoold 
be  paid  at  the  exi»ration  of  the  said  notioe,  thm  it 
should  be  lawful  for  Richard  Jago,  his  heirs,  execatoxs, 
&c.,  immediately,  or  at  any  time  after  the  expiration  of 
the  said  notice,  so  long  as  the  £550  and  interest  should 
wmain  unpaid,  without  the  ooaaent  or  ocmenixenoe  of 
the  ^^ajntiff ,  to  sell  the  heteditameatB,  either  together 
or  in  parcels,  by  public  auotioa  or  private  ooBtract.    The 


deed  then  went  on  to  provide  that  every  receipt  g^ven 
by  Jago  should  be  a  good  discharge,  and  that  the  pur- 
chaser should  not  be  obliged  to  inquire  whether  such  de- 
fault had  been  made  or  such  notice  given  as  thereinbefore 
required,  or  into  any  matter  or  thing  connected  with  the 
regularity  or  propriety  of  any  sales,  and  should  not  be  af- 
fected by  express  notice  that  such  default  had  not  been 
made  or  notice  given,  or  that  the  sale  was  unnecessary  and 
improper. 

Jago  died  in  1853,  having  devised  his  real  and  personal 
estate  to  Elizabeth  J.  Lucas,  and  appointed  her  his  exe- 
cutrix. On  the  15th  of  July,  1853,  she  signed  the  fol- 
lowing notice,  which  was  served  on  the  following  4Ui  of 
August: — "I  hereby  give  you  notice  and  require  you  to 
pay  to  me,  at  the  expiration  of  six  calendar  months  from 
the  date  hereof,  the  sum  of  £550,  due  to  me  aa  the  exe- 
cutrix of  Richard  Jago,  See;  and  take  notice  that  in  de- 
fault of  your  paying  this  sum  I  shall  proceed  to  a  sale  of 
the  hereditam^its,  Sec.,  and  apply  the  proceeds  arising' 
from  such  sale  aooording  to  provisicms  oontaiaed  in  the 
same  deed." 

Payment  was  not  made,  and  subsequently  a  correspon- 
dence took  place  between  the  mortg^fors  and  mort^fagee 
with  a  view  to  obtaining  a  release  of  the  equity  of  re- 
demption, but  it  came  to  nothing;  and  ultimately,  by  an 
indenture  dated  the  25th  of  May,  1857,  after  reoiting* 
the  power  of  sale,  Elizabeth  J.  Lucas,  in  oonsideration 
of  £450,  conveyed  the  mortgaged  premises  to  a  trustee 
in  trust,  one  Brown. 

The  bill  alleged  that  no  notice  of  an  intention  to  sell 
had  been  given;  that  the  power  had  been  precipitately 
and  improperly  exercised  by  Elizabeth  J.  Lucas,  in  collu- 
sion with  Brown;  and  that  the  property  had  been  sold 
at  an  undervalue. 

Cole,  Q.C.,  and  Dmee,  icft  the  plaintiff. — ^The  notioe  is 
irregular,  because  it  exji^red  within  six  months  from  tiie 
date  of  service.  Of  this  irregularity  the  purehaser  was 
aware,  and  he  is  not  protected  by  the  receipt  clause:  Jen- 
kins V.  Jones,  2  Giff.  99,  8  W.  R.  270;  Ibmmey  v.  ^Vhite,  3 
H.  of  L.  Cas.  49;  Matthie  v.  Edmirds,  2  ColL  465;  Par- 
kinson V.  Banbury,  1  Dr.  &  Sm.  143,  8  W.  R.  575;  Robert- 
son V.  Norris,  1  Giff.  421. 

Bacon,  Q.C.,  and  E.  K.  Karslake,  for  the  purchaser.— 
The  notice  was  not  bad;  the  six  months  does  not  b^gin 
to  run  until  service.  It  amounted  to  a  notice  of  an  in- 
tentaon  to  sell  if  payment  should  not  be  made  within  six 
months.  The  sale  was  according  to  the  power,  and,  un- 
less fraud  be  shown,  the  Ck)urt  will  not  interfere  to  re- 
strain the  exercise  of  a  power  which  has  been  contracted 
for. 

Malins,  Q.  C,  and  Lorence  Bird,  tot  the  mortjgagee. 

Tayler,  for  another  mortgagee. 

Cole,  Q.C.,  in  reply. 

Stuabt,  y.C. — ^The  bill  in  this  oase  was  filed  to  have  a 
sale  by  a  mortgagee  set  aside,  on  the  ground  that  no 
notioe  of  an  intention  to  sell  had  been  given  to  the  mort- 
gagor. The  azgomeat  on  that  point  has  led  to  a  eritksal 
examination  of  the  tenns  of  the  power  of  sale,  and  of  the 
notice.  The  language  of  the  power  is  not  aoonzate,  for 
the  words  '*«t  the  expiration  of  the  notioe"  ocoasioii 
some  difficulty,  and  the  notioe  proved  to  have  been  given 
was  net  a  literal  oompUanoe  with  the  tenns  of  the  power. 
In  order  to  guard  a  mortgagor  against  precipitation  en 
the  part  of  the  Buntgagee,  notioe  of  %xi  intention  to  s^ 
must  be  given  six  months  before  sale.  The  essence  of 
the  power  was  that  there  should  be  detitcdt  at  the  time 
of  sale,  and  six  months'  previoiis  notioe  of  an  intention  to 
sdL  It  was  not  neeesiiTy  that  tiie  notice  shonldfixa  par- 
tioalar  day  for  payment.  A  iaiMl./&i0  xaort^agee  may  sell 
atany  time  after  the  eaq^isatioai  of  the  netioe.  Hid  I  any 
dMiht  on  this  sobjeet  I  ahoold  be  slowto  intarieBDe  agai&st 
a  piirohaser  holding)  imder  nah  a  title  as  Brown  poasafses 
The  sale- to  him  was  bond  fide^  and  without  pceo^itatian 
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KSBDHAV  V.  OXLBT. — ^BATTY  V.  HiLL  AKD  AnOTHSB. 


OSAKOEBT. 


In  DO  cue  has  the  Gooit  ever  giren  a  mortgagor  relief 
agaaiot  a  pordiaser  from  the  mortgagee  unless  frandolent, 
oppresBiTe,  or  improper  use  had  been  made  of  the  power 
of  sale.  The  bill  was  nnsnpported  hj  evidence  of  the 
facts  aD^ped  in  it,  and  must  be  dismissed  with  costs. 

Solicitor  for  the  plaintiff,  FUncer, 

Solicitors  for  the  defendants,  K,  S,  GregsaUy  and  Kingdon 


V.CW. 


NEXDHAM  r.  OXLET. 


Hay  30. 

Praetiee-^I^eHt — IHal  by  jury — Pleading — PartimUan 

of  breaches. 

So  Umg  Of  the  biU  in  a  patent  case  dit(tinctly  sets  forth 
the  ease  raised  against  the  defendant^  the  Court  fcill  not 
Ttqmre  the  plaintiffs  in  his  **  particulars  of  breaches  "de^ 
litered  previously  to  the  trial,  minutely  to  specify  the  con^ 
binaiiffns  on  fchieh  he  relies,  or  tite  particular  mode  of  in- 
tringeme  ntm 

In  trials  before  itself  under  21  ^  22  Jict,  c,  27,  tlie 
Court  will  not  eneauraye  "  special  pleading  " 

This  oaae  came  before  the  Court  upon  a  question  which 
lad  been  adjourned  from  chambers  as  to  the  sufSciency 
of  the  **  particulars  of  breach  "  assigned  by  the  plaintiffs 
in  the  pleadings  to  be  used  upon  the  trial  before  a  jury, 
▼Idch  will  shortly  take  place  in  this  court.  The  bill  is 
filed  to  restrain  an  alleged  infringement  by  the  defend- 
aot  of  the  plaintiffs'  **  patent  filter  press,*'  and  the  usual 
coozse  under  the  new  practice  has  been  taken  of  sub- 
mitting the  questions  of  infringement,  &c.,  to  a  jury  to 
be  summoned  before  this  Court.  The  plaintiffs  had 
dehreied  their  "particulars  of  breaches  and  the  instances 
d  marhtnea  constructed  by  the  defendant,"  specifying 
fire  machines  constructed  by  the  defendaut  and  sup- 
idled  by  him  to  persons  whose  names  were  mentioned — 
the  jdaintifb  complaining  "that  each  of  the  said 
aacfaines  was  and  is  an  infringement  of  the  plaintiffs' 
inrention  and  patent  right,  and  that  the  defendant  did 
in  ea«h  of  the  aboTe  instances,  by  making,  using,  exer- 
dszng  or  Tending  the  sud  machines,  infringe  the  plain- 
tiflB*  said  right  and  invention,  and  that  the  defendant  in 
the  mid  several  instances  above  named  did  construct, 
make,  exercise,  and  vend  the  same  machine  as  is  des- 
cribed in  tto  specification  of  the  letters  patent  granted 
to  the  plaintiffs  on  the  14th  of  July,  1853,  and  thereby 
pirate  tiie  same  and  infringe  the  said  patent." 

The  defendant  had  taken  out  a  sunvnons  for  further 
and  better  particulars,  alleging  that  the  plaintiffs  were 
bound  to  show  in  their  particulars  which  portions  of  the 
midline  had  been  infringed,  and  as  their  patent  was  for 
&  oomhination,  to  specify  which  portions  were  new  and 
wfaich  old.    The  summons  having  been   adjourned  into 

€OUt^ 

Sir  Hugh  Caims,  Q.C.,  W,  H,  G,  Bagshofce,  and  A^eed- 
M^m  (of  the  common  law  bar),  for  the  plaintiffs,  oontended 
that  the  a>vezmentB  in  the  bill  and  affidavits  contained 
foil  particulars,  so  that  the  defendant  could  not  pretend 
that  he  was  ignorant  of  the  precise  nature  of  the  in- 
Mngements  with  which  he  was  charged.  They  cited 
TaUot  V.  Laroche,  16  C.  B.  310;  The  Electric  Telegraph 
C^ntpany  v.  NoU,  4  C.  B.  462  (where  the  biU  and  affidavits 
in  chancery  were  taken  to  have  given  suid&cient  inf orma- 
tk>n  to  the  defendant). 

Theedare  Aston,  tor  the  defendant,  contended  that  the 
p'afntifFw  must  state  distinctly  in  their  particulars  which 
tf  the  combinations  they  relied  upon,  and  what  parts  of 
the  defendant's  machinery  they  considered  to  be  infringe- 
cjfinta  of  their  patent.  Upon  proceedings  before  a  jury  in 
chancery  this  Court  would  assimilate  the  practice  as  far 
fc»  possible,  and  adopt  the  strict  rules  which  prevailed  at 
etmmon  law.  He  referred  to  Lister  v.  Leather,  27  L.  J. 
Q.  B.  295,  and  some  unreported  cases  in  judges'  chambers 
at  common  law). 


Sir  ff.  Cairns  replied. 

Wood,  Y.C,  said  that  there  oonld  not  in  reality  be  any 
substantial  doubt  that  the  partieulars  had  been  suffi- 
ciently set  forth  in  the  bill.  The  breaches  complained  of 
were  there  alleged,  and  fBix  and  distinct  notice  had  been 
given  to  the  defendants  of  the  case  they  had  to  meet. 
He  eqMoially  wished  in  these  cases  to  avoid  anything 
like  speoial  pleading,  or  that  nice  technicality  which  was 
required  in  the  oommcm  law  courts.  What  was  wanted 
was,  that  the  defendant  should  have  fair  and  distinet 
notice  of  the  case  he  had  to  meet,  and  if  in  the  opinion 
of  the  Court  anything  was  raised  at  the  trial  which  was 
not  included  in  the  bill,  and  of  which  the  defendant  had 
not  fair  notice,  the  Court  would  know  how  to  deal 
with  such  a  case.  He  might  observe  that  in  one  of  the 
cases  at  common  law  {The  Electrio  Telegraph  Company 
V.  JVott)  which  originated  in  chancery,  the  Court  held 
that  the  bill  and  affidavits  used  upon  the  motion  for  an 
injunction  gave  the  defendant  sufficient  notice  of  the 
case  to  be  raised  at  the  triaL  The  application  of  the 
defendant  would  be  refused,  and  he  must  pay  the  costs  of 
this  hearing. 

Solicitors,  Pyke  S;  Irving;  Harbin  Sf  Smith,  for 
Messiter,  Froome. 


V.  C.  W.        Batty  r.  Hill  and  Another.      May  28. 
Injunction — Trade  mark — **  Priie  medal,  1862." 

A.,  a  pickle  manufacturer,  obtained  one  of  the  tiro  prize 
medals  aiearded  at  the  exhibition  of  1SS2,  for  pickles,  and 
thereupon  attached  the  words  "  Prize  medal,  1862,"  to  his 
labels,  J^'c.i  as  part  of  his  trade  mark.  B.,  also  a  pickle 
mantfaetnrer,  did  not  exhibit,  and  liad  iwt  obtained  any 
prize  medal,  but  by  Ttay  of  puff  added  the  words  "Prize 
medal,  1862,"  to  his  labels  and  packing  cases.  There  was 
no  similarity  in  other  respects  between  the  labels  of  A,  and 
B, 

Held,  that  A.  was  iwt  entitled  to  an  injunction  restrain-' 
ing  the  use  of  the  words  "prize  medal,  1862,"  by  B,,  as 
he  had  not  shown  that  his  goods  were  so  connected  with  that 
title,  that  purchasers  asking  for  "prize  medal'*  pickles 
would  mean  A.^s  pickles  only  ;  and  further^  as  the  use  of 
the  words  by  B.,  though  false,  was  prior  to  that  by  A, 

Semble,  also,  that  no  trade  mark  could  be  established  in 
the  words  by  the  person  obtaining  one  of  the  prize  medals, 
as  the  effect  would  be  to  deprive  other  holders  of  prize 
medals  for  the  same  articles,  from  enjoying  the  benefit 
thereby  attaching  to  their  goods. 

This  was  a  motion  to  restrain  the  defendant  Hill  from 
placing  on  his  goods  the  words  "prize  medal,  1862,"  and 
from  in  any  manner  representing  or  inducing  persons  to 
believe,  or  endeavouring  so  to  do,  that  he  had  gained  in 
respect  of  his  goods  a  prize  medal  from  the  International 
Exhibition,  1862,  and  from  in  any  other  way  infringing 
the  plaintiff's  trade  mark,  or  depriving,  &c.,  the  plaintiff 
of  the  benefit  of  the  grant  of  the  medal  to  him. 

The  plaintiff,  who  was  an  oil  and  Italian  wardiouse- 
man  in  the  city,  obtained  in  July  last  one  of  the  two 
prize  medals  awarded  by  the  jurors  of  the  International 
Exhibition  for  "  pickles  and  preserved  fruits."  The  de- 
fendant, who  had  formerly  been  in  the  plaintiff's  employ- 
ment, but  now  carried  on  business  as  an  **  export  oilman 
and  confectioner,"  in  Buiy-street^  Aldgate,  had  supplied 
the  refreshment  department  at  the  exhibition  with 
pickles,  but  had  not  exhibited  and  had  not  obtained  a 
prize  medal.  In  June  last,  before  the  awards  were  made, 
the  defendant  Hill  stamped  his  labels  with  the  words 
"  prize  medal,  18G2,"  and  also  placed  these  words  in  a 
prominent  form  upon  the  packing  goods,  in  which  he  ex- 
ported pickles,  kc.,  to  Australia  and  elsewhere.  Under 
these  circumstances  the  plaintiff  had  filed  his  bill  to  re- 
strain the  use  of  the  words  "  prize  medal,  1862,"  alleging 
that  the  representation  contained  in  these  words  was 
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altogfether  false,  and  calculated  and  intended  by  the  de- 
fendant to  obtain  for  his  goods  the  benefit  of  the  reputa- 
tion attached  to  the  medal  and  to  the  plaintiff's  goods, 
which  are  extensively  known  in  this  country  and  abroad 
in  connexion  therewith.  The  plaintiff  also  alleged  injury 
.to  himself  from  the  use  by  the  defendant  of  these  words, 
and  from  his  inducing  persons  (especially  in  the  colonies 
where  the  facts  as  to  the  grant  of  medals  were  not  so 
well  known)  to  mistake  his  goods  for  those  which  were 
known  in  connexion  with  the  medal,  and  in  particular 
for  the  plaintiff's  goods. 

Mr.  Partridge,  who  had  gained  the  other  prize  medal 
for  pickles,  had  been  made  a  defendant  upon  an  allega- 
tion that  he  claimed  an  interest  in  the  question  in  issue, 
and  had  been  injured  by  the  defendant  in  the  same 
manner  as  the  plaintiff.  No  relief  was  prayed  as  against 
Partridge,  and  he  did  not  appear  upon  the  motion. 

The  plaintiff,  in  an  affidavit  in  support  of  the  motion, 
stated  that  the  words  "  prize  medal,  1862,"  had  become 
his  trade  mark,  and  was  an  important  means  of  iden- 
tifying his  goods,  especially  in  the  colonics  and  abroad; 
"  and  I  believe  that  my  goods  have  become  and  are  ex- 
tensively known  and  distinguished  in  the  colonies  and 
abroad,  and  also  in  this  country,  by  means  of  and  in  con- 
nection with  the  said  statement  of  the  said  medal;  and  I 
believe  that  my  goods  have  acquired  and  now  enjoy  a 
great  additional  reputation  by  reason  and  means  of  such 
medal,  especially  by  reason  of  my  being  (except  Partridge) 
the  only  person  who  received  such  medal  for  pickles." 

The  defendant  in  his  affidavit  denied  having  imitated 
the  plaintiff's  label,  as  he  had  adopted  the  words  "  prize 
medal,  18G2,"  for  at  least  a  month  before  the  plaintiff  had 
done  SO;  showed  the  difference  between  the  labels  and 
trade  marks,  and  denied  that  the  plaintiff  had  acquired 
any  greater  reputation  than  himself  for  the  manufacture 
and  sale  of  mixed  pickles.  He  also  stated  that  his  goods 
commanded  higher  prices  than  those  of  the  plaintiff,  and 
were  in  greater  demand;  so  that  any  attempt  to  pass  off 
his  goods  as  those  of  the  plaintiff  would  be  no  advantage, 
but  a  positive  detriment. 

Sir  H.  QiirnSf  Q-C,  and  Bagshan'Cy  for  the  plaintiff,  in 
support  of  the  motion,  contended  that  a  case  of  injury  to 
the  plaintiff  was  sufficiently  established  to  enable  the 
Court  to  grant  the  injunction  until  the  hearing,  and  that 
it  was  not  necessrry  to  bring  forward  any  specific  instance 
of  a  person  having  been  deceived  where  the  fraud  was  so 
flagrant.  "  Prize  medal  "  goods  were  those  which  would 
command  the  best  sale  in  a  foreign  market,  not  those 
manufactured  by  one  house  rather  than  another.  The 
defendant's  case  was  admittedly  based  upon  falsehood, 
contrived  for  the  express  purpose  of  injuring  the  obtainer 
of  the  medal,  whoever  he  might  be;  while  as  to  prior  use 
of  the  words  there  was  no  evidence  whatever  that  the 
defendant  had  sold  a  single  bottle  under  this  titie  before 
the  plaintiff  had  obtained  his  medal  They  also  urged 
the  great  damage  that  would  result  to  the  plaintiff  by 
refusing  the  motion,  while  the  defendant  could  not  be 
injured  by  being  restrained  until  the  hearing  from  con- 
tinuing to  make  false  representations. 

Criffard^  Q.C.,  and  C.  Broitne,  for  the  defendant  HiU, 
contended  that  the  plaintiff  had  entirely  failed  to  prove 
his  allegation  that  his  pickles  had  become  extensively 
known  and  acquired  reputation  under  the  term  **  prize 
medal,  1862,"  or  to  establish  his  right  to  the  exclusive 
use  of  the  words  as  a  trade  mark.  If  his  goods  had  ob- 
tained any  repute  either  in  England  or  abroad,  it  must 
have  been  under  the  plaintiff's  own  name.  It  was  not 
pretended  that  the  defendant's  labels  imitated  those  of 
the  plaintiff  in  shape,  size,  or  colour;  and  as  to  the  words 
*' prize  medal,  1862,"  although  the  defendant  might  not 
be  justified  in  using  them,  he  only  did  what  many  other 
tradesmen  constantly  did  in  attaching  some  catching 
name  to  their  wares,  such  as  '*  patent,"  "  by  appointment 
to  her  Majesty,"  &c.;  to  which  they  were  not  entitled. 


But  this  Court  did  not  sit  to  determine  questions  of 
morality,  or  to  enforce  the  award  of  the  International 
Commissioners,  but  to  protect  legal  rights;  and  as  to  the 
exclusive  right  to  the  use  of  these  words  the  plaintiff  had 
made  no  case,  for  the  defendant  had  adopted  the  title 
more  than  a  month  before  the  plaintiff  obtained  his  medaL 

Sir  JI.  Cairns  replied. 

Wood,  V.C,  regretted  that  he  could  not  interfere. 
Upon  tJio  balance  of  convenience  and  inconvenience,  it 
had  been  rightly  put,  that  by  granting  the  injunction  the 
defendant  would  only  suffer  the  inconvenience  of  having 
to  tell  the  truth.  His  principle  would  seem  to  have  been, 
as  was  too  often  the  case, 

"  Hem  facias,  rem, 
SijfohsiSf  rectCf  si  non,  qnocunquc  mode  rem;" 

And  he  was  admittedly  guilty  of  a  deliberate  and  bare-faced 
falsehood.  But  the  case  did  not  rest  there.  If  it  had  turned 
upon  a  deliberate  imitation  of  the  plaintiff's  trade  marks, 
or  theer  had  been  any  previous  attempt  to  do  so,  and  the 
defendant  had  added  to  his  imitation  this  falsehood,  that 
would  have  been  a  very  strong  ingredient  in  the  considera- 
tion of  the  whole  case.  But  there  was  no  apx)earance  of  an 
attempt  to  copy,  the  labels  being  totally  different  in 
shape,  colour,  and  arrangement.  The  only  thing,  there- 
fore, was  this  deliberate  falsehood.  The  pleader  had  evi- 
dently felt  the  difficulty,  and  the  bill  halted  between  two 
views.  If  a  person  chose  to  put  a  false  statement  upon 
his  goods,  provided  it  did  not  interfere  with  the  property 
of  the  person  entitied  to  that  which  was  falsely  asserted 
by  the  other  to  belong  to  him,  this  Court  could  not  inter- 
fere. Was  it  alleg^  that  the  plaintiff's  goods  had  ac- 
quired such  a  reputation  abroad  by  the  term  "  prize 
medal,"  and  were  so  connected  with  it  that  anyone  asking 
for  prize  medal  pickles  would  mean  those  manufactured  by 
the  plaintiff,  and  those  only  ?  If  proved,  that  would  have 
been  a  very  important  circumstance.  But  the  averment 
in  the  plaintiff's  affidavit  (to  which  his  Honour  referred) 
did  not  go  to  that  extent.  Further  than  this,  the  defen- 
dant had  taken  this  very  immoral  course  of  affixing  the 
words  **  prize  medal "  to  his  goods,  and  issuing  them  under 
that  titie,  before  the  plaintiff  obtained  his  medaL  Upon 
this  ground  it  was  very  difficult  for  this  Court  to  interfere 
in  favour  of  the  plaintiff.  There  was  this  further  diffi- 
culty, that  the  plaintiff  had  erroneously  made  the  other 
prize  medallist,  Partridge,  a  defendant  to  the  suit.  If 
the  prize  medal  had  become  so  identified  with  the  plain- 
tiff's goods  as  to  constitute  a  trade-mark,  then,  on  that 
theory.  Partridge,  or  any  other  person,  would  have  to  be 
enjoined  His  Honour,  after  referring  to  the  case  of 
Dent's  business,  where  the  firm  became  split  into  two 
upon  the  testator's  death  (see  Bent  v.  Turpin,  Tucker 
V.  Turjfin,  9  W.  R.  548),  and  to  the  circumstance  that  for 
some  articles— oil,  for  instance — no  less  than  thirty  or 
forty  prize  medals  had  been  awarded,  where  no  such  ex- 
clusive right  as  had  been  claimed  by  the  plaintiff  could 
possibly  be  as^rted,  said  that  no  order  could  be  made 
upon  the  present  motion,  and  the  costs  would  be  costs 
in  the  cause. 

Solicitors,  W,  IT.  Vallance;  and  T.  B.  Kniglit, 


V.CW.  May  23. 

Be  The  State  Fire  Insubakce  Company. 

Joint  Stock  company — Policy-holders — General  creditors 
— Bistributior^  of  assets — Priority. 

In  a  distribution  of  assets  under  the  mndiny-vp  rf  a 
joint  stock  insurance  company,  t/ie  general  creditors,  who 
have  the  right  of  attaching  the  assets  of  the  company,  and 
also  a  personal  remedy  by  suing  the  shareholders,  will  not  be 
postponed  to,  but  will  come  in  pari  passu  with,  creditors  in 
respect  of  policies  (who  have  a  charge  upon  the  assets  hut 
no  personal  remedy) :  the  fund  in  hand  being  applicable 
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f&r  payment  r'ateahltfy  and  without  priarity,  of  all  claims 
KAtured  at  the  time  of  dittribtition. 

This  was  an  adjonmed  summons  which  had  been  taken 
out  by  the  official  manager  for  the  purpose  of  deciding 
upon  the  claims  of  the  various  classes  of  creditors  to  par- 
ticipate in  the  distribution  of  the  assets  realized  under  the 
irinding-up  of  the  company,  but  insufficient  for  payment 
in  fuU  of  all  demands. 

The  deed  of  settlement  of  the  State  Fire  Insurance 
Company,  which  was  nearly  identical  with  that  of  the 
English  and  Irish  Church  Company  (see  antCy  p.  681),  pro- 
vided that  the  directors  should  form  two  several  funds,  to 
be  called  respectively  the  "  shareholders*  fund "  and  the 
"  insurance  fund;"  and  should  keep  separate  and  distinct 
accounts  of  the  same  respectively;  and  that  the  share- 
holders* fund  should  be  composed  of  the  sums  paid  by  the 
shaieholders  as  instalments  upon  or  in  respect  of  their 
shares  and  the  accumulations  thereof;  and  that  the  as- 
surance fund  should  be  composed  of  premiums  and  other 
sums  received  by  the  company  in  respect  of  the  assurances 
effected  with  the  company,  and  all  other  moneys  not  in- 
cluded in  the  shareholders'  fund  and  the  accumulations 
thereof.  Clause  8  provided  that  "  the  shareholders  shall 
take  out  of  the  profits  of  the  company  interest  after  the 
rate  of  five  per  cent,  per  annum  on  the  amount  of  instal- 
ments x)aid  by  them;  and  such  interest  shall  be  paid  out 
of  the  accuniulations  of  the  shareholders*  fund,  so  far  as 
the  same  will  extend,  aod  the  residue  of  such  interest, 
after  exhausting  such  accumtdations,  shall  be  paid  out  of 
SQch  of  the  accumulations  of  the  assurance  fund  as  shall 
not  be  required  for  the  purpose  of  providing  for  the  en- 
gagements or  liabilities  of  the  company."  Clause  9  pro- 
vided that  all  claims  on  the  company  should  be  sd.tisfied 
ont  of  the  assurance  fund  so  far  as  the  same  should  ex- 
tend, and,  in  case  of  deficiency,  from  and  out  of  the  share- 
hoMers*  fund,  and  that  the  last-mentioned  fund  shoidd  be 
rdmbnraed  out  of  the  first  moneys  which  should  after- 
wards accrue  to  the  assurance  fund. 

The  forms  of  policies  issued  by  the  company  contained 
provisoes  limiting  the  liability  of  the  company  in  respect 
of  claims  by  persons  assured  to  the  capital  stock  and 
fonds  of  the  company  only,  and  declaring  that  no  director, 
(^Scer,  or  member  of  the  said  company  or  proprietor  of 
shares  should  be  liable  in  respect  of  claims  beyond  the 
amount  of  his  or  her  particular  share  or  interest  in  the 
capital  stock  of  the  company  at  the  time  when  such  claim 
3lu)u]d  arise.  The  company  was  not  registered  as  a  limited 
company  but  under  7  &  8  Vict.  c.  110,  and,  except  as  pro- 
Tided  in  the  policies,  the  liability  of  the  shareholders  was 
not  otherwise  limited. 

It  appeared  from  the  affidavit  of  the  official  manager 
that  the  liabilities  of  the  company  consisted  of  debts 
amounting  to  £17,064  due  to  policy-holders  on  claims 
Ittoved  and  ascertained;  of  £4,847  due  in  respect  of 
claims  not  yet  proved  or  allowed;  and  of  sums  amoimting 
probably  to  more  than  £  1 5,000  due  on  covenants,  bills  of 
exjchange,  and  simple  contract,  to  the  various  general 
creditors  of  the  company.  The  affidavit  of  the  official 
manager  stated  that  the  assets  of  the  company,  including 
a  call  made  on  the  shareholders,  amounted  to  £15,156. 

The  State  Fire  had  from  time  to  time  amalga- 
mated with  itself  other  fire  assurance  companies,  and 
m  particular  "The  Times  Fire  Insurance  Company." 
The  majority  of  the  policy-holders  of  the  last-mentioned 
company  had  surrendered  their  policies,  and  taken  new 
policies  from  the  State  Fire  Company.  Others  had  not 
soireudered  their  policies,  but  had  received  from  the 
State  Fire  a  guarantee  for  the  amount  of  their  policies. 
Hiis  latter  class  continued  their  payment  of  premiimiB  to 
and  took  receipts  from  the  Stute  Fire  Company. 

RoU,  Q.C.^  and  Druce,  for  the  official  manager,  con- 
tended that  there  was  no  priority  as  between  the  general 
ezeditosB  and  the  holders  of  policies,  but  that  the  assets 
thould  be  distributed  among  both  c\bsib/&b  pari  passu  without 


preference,  following  in  this  respect  the  decision  in  the 
English  and  Irish  Church  a7id  University  Society* s  Case, 
ante,  681,  which  arose  upon  almost  identical  provisions 
in  the  deed  of  settlement,  &c. 

Bagshafte,  for  the  general  creditors,  contended  that 
they  were  entitled  to  share  in  the  distribution  of 
the  assets  of  the  company  paH  passu  with  the  policy- 
holders, and  were  not  to  be  driven  to  resort  in  the  first 
instance  to  their  ulterior  right  of  proceeding  personally 
against  the  shareholders. 

Daniel,  (?.(?.,  and  Westlahe,  for  policy-holders,  contended 
that  the  policy-holders  ought  to  have  their  claims  satisfied 
out  of  the  funds  in  the  hands  of  the  official  manager  in 
preference  and  priority  to  the  general  creditors  of  the 
company.  The  general  creditors  had  a  remedy  against 
the  shareholders,  whose  liability  in  that  respect  was  not 
limited;  while  by  the  terms  of  the  policies  the  policy- 
holders were  only  entitled  to  sue  the  shareholders  for  the 
amount  of  their  shares  unpaid  for  the  time  being.  If  the 
general  creditors  were  allowed  to  participate  in  the  dis- 
tribution of  the  fxmd  in  the  hands  of  the  official  manager, 
the  policy-holders  would  be  deprived  of  their  proper  secu- 
rity on  which  their  claims  were  charged  by  the  terms  of 
the  policies.  By  allowing  the  policy-holders  to  satisfy 
their  claims  first  out  of  the  assets,  the  general  creditors 
would  not  lose  their  debts,  for  they  had  a  further  remedy, 
which  the  policy-holders  had  not,  against  the  property 
and  persons  of  the  contributories. 

Willcocky  Q.C.y  and  Itoxhurghy  for  the  Times  policy- 
holders, followed  on  the  same  side.  The  contract  with 
the  policy-holders  was  against  the  capital  stock  only, 
while  that  with  the  general  creditors  or  "outsiders" 
was  subject  to  the  claims  of  the  policy-holders.  The 
assets  in  hand  ought  to  be  distributed  amongst  the 
policy-holders  exclusively,  while  the  general  creditors 
must  have  their  claims  satisfied  by  means  of  a  call  upon 
the  shareholders. 

BristoTve,  for  the  policy-holders  who  held  policies  of 
and  under  the  seal  of  the  Times  Company,  but  had  not 
surrendered  them  to  the  State  Fire  Company,  claimed 
under  the  guarantee  mentioned  above,  that  they  ought  to 
oome  in  as  general  creditors,  and  participate  in  the  funds 
in  the  hands  of  the  official  manager;  or,  shoxdd  they  not 
be  deemed  to  be  general  creditors,  that  they  should  claim 
priority  from  the  date  when  their  claim  was  proved  and 
their  loss  ascertained.  ^ 

In  addition  to  The  English  and  Iri^h  Church  case, 
(^ubi  sup.},  the  following  cases  were  cited: — Re  Athen/enm 
Life  Assurance  Society,  Joh.  633,  7  W.  R.  137;  Hallett  v. 
Bowdall,  18  Q.  B.  2;  Lam  v.  London  Indisputable  Com' 
pany,  1  K.  &  J.  223,  3  W.  R.  154;  Evans  v.  Coventry, 
5  D.  M.  &  G.  911,  3  W.  R.  149,  26  L.  J.  Ch.  400;  Sea 
Fire  and  Life  Assurance  Company,  3  De  G.  M.  &  G.  459, 
2  W.  R.  322. 

Wood,  V.C,  (without  calling  for  a  reply,)  said  that  he 
cotdd  not  distingfuish  this  case  from  that  of  the  English 
and  Irish  Society,  for  the  distinction  which  did  exist,  as  to 
the  policies  in  that  case  being  xmder  seal  and  not  in  this 
really  did  not  amount  to  anything  in  substance.  So, 
with  the  reference  to  the  deed  of  settlement  in  the  one,  and 
not  in  the  other,  case.  In  a  registered  company,  whick 
this  was,  everybody  dealing  with  the  company  must  be 
affected  with  notice  of  the  contents  of  the  deed  for  every 
purpose  that  concerns  himself  with  the  general  creditors 
of  the  company.  Now,  the  provisions  of  this  deed  were 
exactly — not  in  words,  but  in  substanoe^-the  same  with 
those  contained  in  the  deed  of  the  English  and  Irish 
Church  Company.  Here,  as  t^ere,  two  ftmds  were  created 
for  the  convenience  of  tiie  company  and  set  apart,  and 
the  shareholders*  was  to  be  applied  in  the  first  place. 
His  Honour  referred  to  clauses  8  and  9  of  Uie  deed  of  set- 
tlement, and  said  that  clause  8  necessarily  inferred  from 
the  direction  at  the  end  of  it  that  the  accumulations  were 
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to  piDTide  for  the  engagements  and  liabilities  of  the  com- 
pany.   Then  came  the  other  wordd  that  all  claims  on  the 
company  were  to  be  paid  out  of  that  fond.     His  Honour 
referred  to  subsequent  clauses  of  the  deed — (81)  that 
the  directors  should  be  indemnified  from  all  liabilities  out 
of  this  fund  (not  merely  claims  in  respect  of  assurance, 
but  all  liabilities),  and  (47)  enabling  the  directors  to 
draw  bills  of  exchange  for  liabilities  generally,  to  be  pay- 
able out  of  the  gfeneral  capital  and  funds  of  the  company, 
as  distinguished  from  the  personal  liability  of  the  share- 
holders.   The  true  meaning  and  intent  of   the  clause, 
both  in  this  and  in  the  former  case,  was,  he  apprehended, 
to  proTide  in  eyery  possible  way  that  the  shareholders, 
inter  se,  should  not  be  liable  to  pay  any  more  than  a 
given  amount  per  share  upon  their  shares,  and  that  the 
directors  should,  as  far  as  practicable,  take  care  that  the 
liabilities  should  fall  always  on  the  assets  of  the  company 
rather  than  on  the  shareholders,  so  as  to  prevent  their 
being  liable  for  more  than  their  particular  shares.    He 
had  here,  however,  to  consider  the  question  which  was 
raised  before  himself,  not  only  in  Law  v.  The  Iiidisptdable 
Company^  but  also  in    The  Atheno'um    Company^s  case; 
but  the  questions  there  raised  having  been  well  sifted 
and  ventilated  since,  he  was  inclined  to  think  that  some 
of  his  expressions  in  the  AthensBum  case  went  too  far, 
though  he  still  adhered  to  the  decision  in  Law  v.  The  In- 
disputable Company.    In  all  these  cases  where  a  company 
^ave  notice  that  they  would  not  hold  themselves  respon- 
sible as  between  themselves  and  their  debtor,— but  when 
the  assurance  policy  became  due,  a  claim  to  the  extent  of 
all  the  assets  of  the  company  arose  upon  it,  the  creditor 
(upon  the  policy)  had  a  right  to  come  here  to  obtain  a 
receiver  for  the  purpose  of  having  the  assets  applied  in 
payment  of  his  claim;  and  in  this  sense  there  was  what 
might  be  termed  a  charge.    But  in  pushing  that  doctrine 
somewhat  further,  as  he  appeared  to  have  done  in  some 
of  the  dicta  used  in  the  Athenaeum  case,  that  because 
they  were  charges  they  should  be  marshalled  in  date 
as  they  fell  due,  he  went,  he    apprehended,  too    far. 
Mfans  V.    Coventry    appeared  to   have  determined  the 
whole    case.      His    Honour    referred  to  tlie  report    of 
that  case  before  the  Lords  Justices,  26  L.  J.  Ch.  400 
(see  also  5  W.  B.  486).     No  reasons  were  given,  but 
only  the  form  of  the  decree,  which  appeared  to  hav^ 
edightly  vwied  t^t  of  Yice-Chanoellor  Eindersley.  Every 
one  was  there  let  in  pari  passu  when  the  fund  came  to 
be%dministered,  and  the  true  construction  of  the  instru- 
ment as  gathered  from  that  case  was  that  the  whole  fund 
was  appropriated  to  all  those  who  had  matured  their 
claims  at  the  time  when  the  fund  came  to  be  distributed. 
As  to  claims  where  premiums  only  had  been  paid,  he  had 
not  to  determine  that  upon  the  present  occasion.     But  so 
long  as  the  fund  had  not  been  actually  appropriated,  either 
by  decree,  order,  judgment,  or  attachment,  up  to  the  legiti- 
mate time  of  distribution,   all  those  who  could  claim 
must  come  in  pari  passu  upon  the  fund  according  to  the 
respective  amounts  of  their  debts.    In  truth  the  question 
in  this  case  was  exactly  the  converse  of  that  in  the  Eng- 
lish   and    Irish    Church  Ck)mpany — ^viz.,  whether    the 
general  creditors  of  the  company  were  to  be  postponed  to 
those  claimants  who  are  said  to  have  a  charge  by  virtue 
of  their  policies.    The  conclusion  was  really  the  same,  as 
in  that  case  it  was  held  that  the  general  creditors  having 
the  right  of  attaching  the  assets  of  their  debtors  besides 
having  their  x>ersonal  liability,  the  creditors  upon  policies 
(whose  debts  were  charged  upon  the  assets  of  the  company 
only),  would  come  in  pari  passu  in  the  distribution  of  tiio 
assets  for  payment  of  the  debts  of  the  company.  This  Court 
would  not  allow  those  who  held  the  fund  as  truBtees  for  the 
payment  of   certain  debts  to    waste  those    funds,   but 
would  take  care  that  they  were  applied  to  the  purpose 
for  which  they  were  properly  applicable.     But  in  respect 
of  priority  there  was  not  such  a  charge  as  that  there 
should  be  anything*  more  than  an  actual  distribution  of 
the  assets  in  hand  for  the  purpose  of  pacing  all  the  debts 


that  were  now  established.  The  creditors,  who  had  a 
double  remedy,  could  not  be  compelled  to  abstain  from 
obtaining  payment  out  of  the  fund  in  hand,  or  wait 
until  they  saw  what  could  be  got  by  personally  suing  the 
shareholders.  As  to  the  appearance  of  Mr.  Bristowe's  client, 
he  could  not  hold  that  it  was  neoeeaary,  as  his  debt  was 
admitted,  and  his  interests  were  already  represented  by 
other  parties.  He  could  not  therefore  be  flowed  any 
costs.  After  some  discussion  the  order  was  made  for  a 
distribution  of  the  assets-now  in  hand  rateably  amongst 
all  the  creditors  of  the  company,  equally  and  without 
any  preference  or  priority,  and  without  prejudice  to  any 
question  as  to  marshalling  as  between  the  different  c^MB&ea 
of  creditors. 

Solicitors,  Chilton^  Burton ^  tj'  Yeatcs;  Murray  ^  Horn; 
and  Tamplin  ^  Tayler. 


JRe  King.*  May  28. 

24  <5-  25  Vict.  c.  184,  s.  22(j— Power  of  court  to  commit 
bankrupt  n^ilfvlhj  disobeying  order — Practice, 

Where  a  bankrupt  had  omitted  to  file  accmmts  as 
ordered,  and  had  been  adjourned  sine  die,  with  limited 
protection f  which  had  since  expired^  the  Courts  upon  the 
application  of  the  assignee,  directed  notice  to  be  given  to 
him  of  motion  for  warrant  for  committal,  ^c. 

The  226th  section  of  the  Bankruptcy  Act,  1861,  provides 
that  "  if  any  person  shall  wilfully  disobey  any  rule  or 
order  of  the  Court,  duly  made  for  enforcing  any  of  the 
purposes  and  provisions  of  this  Act,  the  Court  may  by 
warrant,"  &c.,  "  commit  the  person  so  offending,"  &c. 

Brongh,  on  behalf  of  the  assig^nee,  applied  em  parte  for 
a  warrant  for  the  apprehension  of  the  bankrupt  It  ap- 
peared that  by  order  dated  some  months  sinoe,  tiie  bank- 
rupt was  ordered  to  file  a  goods  and  cash  account,  and 
also  to  answer  certain  requisitions  tending  to  property 
which  were  put  to  him;  and  on  the  12th  of  March  in 
consequence  of  his  not  having  complied  with  the  order, 
he  was  adjourned  sine  die,  with  limited  protection,  whioh 
had  now  expired.  Brough  said  the  assignee  believed  that 
the  bankrupt  was  now  in  possession  of  a  portion  of  the 
property  comprised  in  a  transfer  said  to  have  been  made 
before  the  bankruptcy. 

Mr.  Commissioner  Goulburn  said  it  would  be  veiy 
useful  if  the  226th  section  could  be  made  to  apply  to  a 
case  of  this  nature,  and  directed  notice  of  motion  to  be 
given  to  the  bankrupt  for  a  future  day. 

Solicitors,  Pawle  Sf  Lovesy. 


Be  Pepfbb.* 


May  28. 

12  cj-  13  Vict.  c.  106,  «.  112 — Application  of  bankrupt  for 
release  from  custody — Election  to  prove  against  estate — 
Bight  of  "creditors*  representative  "  under  proceedings 
in  chancery  to  oppose  release — Discretion  of  the  commii- 
sivner. 

A  bankrupt  who  had  been  arrested  for  contemj/t  of  an 
order  of  the  Court  of  Chancery,  for  non-payment  of  calls 
to  the  extent  of  £88,000,  due  under  a  winding-up,  applied 
for  his  release  from  custody.  The  official  manager,  under 
the  winding-up  of  the  company,  Iiaving  proved  his  debt, 
did  not  oppose ;  but  the  "  creditors*  representative  "  op- 
posed. Objection  being  raised  to  the  ojJposition  of  the 
creditors*  representative, 

Held,  tliat  tlie  CouH  had  a  discretion  to  Iwar  tlie  cre- 
ditors* representative,  and  that  the  bankrupt  ought  net  i^ 
be  released  from  custody. 

*  Before  Mr.  Commissioner  Gotjlbuun. 
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The  bankrapt,  Tobiah  Pepper,  was  an  actuary,  of  New- 
ington,  and  he  now  applied  for  his  release  from  custody. 
The  bankrupt  was  arrested  upon  an  attachment  issued  out 
of  the  Court  of  Chancery  for  breach  of  an  order  bearing 
date  the  3rd  of  August,  1862,  made  in  the  matter  of  the 
Joint  Stock  Companies  Winding-up  Acts  of  1848  and 
1849,  and  of  the  Joint  Stock  Companies  Amendment 
Act,  1857,  and  in  the  matter  of  the  Life  Assurance 
Treasury.  The  bankrupt,  it  appeared,  was  a  large  share- 
holder in  the  Life  Assurance  Treasury,  and  having 
omitted  to  pay  calls,  was  arrested  for  the  amount,  which 
was  stated  at  no  less  than  £88,000. 

Sargeod,  in  support  of  the  application. 

8hihb9  (solicitor),  for  Mr.  Harding,  the  official  mana- 
ger under  the  Chancery  proceedings,  did  not  oppose. 

Rted  appeared  on  behalf  of  the  creditors*  representative, 
to  oppose  the  application. 

Sargood  objected  to  any  opposition  at  the  instance  of 
the  onBditois'  representative.  He  stated  that  since  ap- 
plication was  last  made  to  the  Court  upon  this  subject, 
the  official  manager  had  proved  his  debt  under  the  bank- 
ruptcy— ^thus  electing  to  proceed  against  the  bankrupt's 
^ate.  He  contended  that  the  official  manager  was  the 
only  person  in  whom  the  right  to  prove  was  vested;  and 
tilie  creditors*  representative  had  no  locus  standi  what- 
ever. Suppose  Mr.  Harding  had  refused  to  arrest  the 
bankrupt,  could  the  creditors'  representative  have  inter- 
filed? Or  suppose  Mr.  Harding  had  consented  to  give  the 
bankrupt  his  discharge,  the  creditors'  representative  could 
have  had  no  voice  in  the  matter.  [Mr.  Commissioner 
GouLBXJBN. — ^Do  you  say  that  the  creditors'  representative 
would  have  no  power  to  put  the  Court  in  motion?]  No; 
the  duty  of  the  creditors'  representative  was  limited  to 
the  inspection  of  the  proceedings  in  chancery;  and  with 
those  this  Court  had  nothing  to  do.  It  was  an  admitted 
principle  here  that  no  person  could  be  heard  to  oppose 
the  release  of  a  bankrupt  from  custody,  unless  he  was 
either  a  detaining  creditor  or  a  creditor  who  had  proved 
a  debt.  [Mr.  Commissioner  Goulburn. — ^That  is  the 
pcactioe  of  the  Court;  there  is  no  statutory  regulation  on 
the  subject.  The  whole  matter  is  quite  in  the  discretion 
of  the  Court]  The  Court  could  not  hear  a  person  who 
was  incompetent  to  prove  a  debt;  a  fortiori  his  represen- 
tative could  not  oppose. 

Xr.  Commianoner  Goulburn. — This  is  an  application 
for  release  by  a  person  who  is  in  custody  for  breach  of  an 
Older  of  the  Court  of  Chancery  for  non-payment  of  a  sum  of 
£38,000.  It  IB  objected  that  the  creditors'  representative 
of  the  Life  Aamrance  Treasury  has  no  right  to  be  heard; 
and  it  is  contended  that,  inasmuch  as  the  official  manager 
hu  proved  his  debt  under  the  bankruptcy,  the  bankrupt 
is  entitled  at  once,  and  uneondftiooally,  to  his  release. 
I  am  of  opinion  that  the  creditors'  representatiTe  has  a 
right  to  be  heard;  and  I  think  I  should  do  wrong  if  I 
were  to  release  the  bankrupt.  After  all  it  oomes  to  a 
question  of  discretion;  and,  having  regard  to  the  oircnm- 
staneea,  I  will  not  release  him. 

A^lication  refuted. 

Solicitor  for  the  creditors'  representative,  A,  JRose, 

So^dtor  for  the  bankrupt,  Voules. 


May  16. 
In  the  goodi  ofJAME&  HOROAX,  deceased. 

Affidavit — Title  or  addition—*  Widow  of  deceased — 

Practice. 

C,  P.  J/".,  in  the  oath  for  exeeutrix^  described  herself  as  of, 
^Cy  **  the  lawful  widow  and  relict  oj  'the  deceased,**  withoMt 


any  other  addition.  The  affidatfit  was  rtfjeeted  in  the 
registry  as  contrary  to  the  practice,  on  the  ground  that  the 
deponcjit  might  he  a  married  ivoman  notwithstanding  the 
terms  of  the  addition. 

The  Court,  overruling  the  practice  in  the  registry/,  held 
the  addition  to  be  sufficient,  and  directed  the  affidavit  to 
be  received. 

In  this  case  Charlotte  F.  Morgan  had  applied  for  pro- 
bate of  the  will  of  her  husband,  and  in  the  oath  for  execu- 
tors she  was  described  as  of  New  London,  in  the  state  of 
Connecticut,  U.S.,  the  lawful  widow  and  relict  of  the  de- 
ceased. In  the  registry  objection  was  taken  to  the 
reception  of  this  affidavit,  on  the  ground  that  the  words 
"  the  lawful  widow  and  relict  of  the  deceased,"  could  not  be 
the  correct  "  title  or  addition  "  of  Mrs.  Morgan  within  the 
meaning  of  the  rule.  It  was  objected  that  she  might 
swear  that  she  was  '*  the  true  and  lawful  widow  of  the 
deceased,"  and  yet  still  be  a  married  woman  by  marriage 
since  his  death. 

Spinlis,  Dr.^  moved  for  an  order  for  the  reception  of 
the  executrix's  oath,  notwithstanding  there  was  no  further 
addition  of  the  deponent  than  "  the  lawful  widow  and 
relict  of  the  deceased."  By  the  practice  of  the  registry, 
she  should  have  described  herself  as  Charlotte  F.  Morgan^ 
of  &c.,  "  widow,"  without  further  addition.  He  submitted, 
however,  that  here  you  had  **  the  addition  "  and  something 
more;  and  that  the  true  addition  was  not  to  be  vitiated 
by  something  more  being  added  to  it. 

Sir  C.  Cbesswell. — ^I  confess  I  think  with  you,  that 
here  there  is  tha  addition  and  something  more;  and  I 
cannot  say  that  the  words  following  the  word  widow 
make  it  less  the  true  "  addition  "  of  the  deponent.  Not- 
withstanding what  has  been  hitherto  the  praotioe  on  the 
registry,  the  affidavit  may  be  received. 

Motion  granted. 

Solicitors  Neivman  ^'  Freshfield. 


May  12. 

In  tlie  goods  of  the  Makquis  op  Lansdownb,  deceased. 

Probatc-^Beeds  referred  to  in  will — Practice. 

Practice  as  to  the  incorporation  of  deeds  and  other  docu- 
ments  r^erred  to  in  a  will  in  iJie  probate. 

The  Marquis  of  Lansdowne  died  on  the  Slat  of  January, 
1863,  leaving  a  will  of  the  10th  of  June,  1862,  andtwo 
codicils.  Some  of  the  property  disposed  of  by  the  will 
was  freehold  and  some  was  leasehold.  The  leasehold 
property  was  bequeathed  to  certain  persons  by  name,, 
upon  the  same  trusts  as  were  declared  in  and  by  a  certain 
indenture  of  settlement,  dated  the  18th  of  March,  1834. 

Spi9^,  Dr.,  moved  that  probate  might  be  gnated  of 
the  will  and  oodicils,  without  embodying  the  «ettioment 
in  the  probate.  The  settlement  was  of  enormous  lengthy 
the  trusts  alone  occupying  about  150  folios,  and  it  had 
been  Muolled  in  <dianeery.  Nearly  all  the  leasehold  pro- 
perly w^  included  in  the  deed,  the  only  part  not  included 
in  it  being  a  portion  of  the  site  of  Lansdowne  Hooae.  If 
the  settlement  were  incorporated  in  the  probate,  great  ex- 
pense would  be  incurred  with  very  little  object. 

Sir  C.  CREsewiESLL. — It  appears  to  me  that  the  i^pliea- 
tion  may  be  granted.  The  whole  subject  as  to  the  em- 
bodying of  documents  in  a  probate  is  a  very  difficult  and 
embarrassing  one.  It  was  discussed  by  Dr.  Lushington. 
in  Sheldon  v.  Sheldon,  1  Bob.  81.  Dr.  Lushington  ^ere 
says,  "  when  at  the  bar  he  had  had  a  conversation  with 
Sir  J.  Nidioll  on  the  question,  who  had  told  him  that 
in  his  opinion  it  ought  not  to  be  required  where  it  would 
involve  great  expense  and  the  documents  would  nm  to 
great  length.''  Dr.  Lushington  also  draws  a  distinction 
between  cases  where  parties  are  entitled,  and  eases  whero 
they  are  bound  to  hare  the  documents  set  out.  That  dis- 
tinotion  applies  to  this  case.    Booause  if  the  Matrqois  had 
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merely  directed  that  his  leaseholds  should  be  disposed  of 
according  to  certain  trusts,  they  would  have  vested  in  the 
executors,  and  the  executors  would  have  required  to  have 
aknowledg^e  of  the  trusts  in  order  to  discharge  their  duty, 
and  therefore  it  might  have  been  necessary  to  embody  the 
trust  deeds.  But  he  gives  the  property  to  certain  trus- 
tees, and  the  trustees  must  see  that  the  trusts  are  pro- 
perly performed.  I  think,  therefore,  that  for  the  reason 
assigfned  by  Sir  H.  J.  NichoU,  and  also  for  that  assigned 
by  Dr.  Lushington,  the  application  may  be  granted;  but 
an  affidavit  must  be  brought  into  the  registry  of  the  ex- 
istence of  the  deed,  and  describing  it.  In  Sheldon  v.  SlieU 
dojh  Dr.  Lushington,  in  commenting  upon  a  case  in  the 
House  of  Lords,  pointed  out  that  the  House  of  Lords 
might  send  back  a  probate  to  bo  amended  by  inserting 
the  trust  deed,  and  that  it  might  sometimes  be  necessary 
to  take  that  course  if  litigation  arose.  I  do  not  myself 
at  present  see  that  even  if  there  were  any  litigation  it 
would  be  necessary  to  do  it. 

Apj)Ucatioti  granted  iq)on  the  affidavit  liein/f  broitgJit 
into  tlt^  registry. 


Biborce  anTi  iHatrimonial. 

Cartlidge  v.  Cartlidge.  May  5. 

Verdict  finding  cruelty  and  adultery — Rule  for  new  trial 

refused. 

Quajre,  if  several  d'lstinct  issues  are  found  in  favour  of 
the  petitioner y  and  fhe  Court,  on  motion  for  new  trial,  is 
of  opinion  tJtat  the  verdict  ought  not  to  he  disturbed  on 
Home  issues,  hut  n*as  incorrect  on  others,  should  it  grant  a 
new  trial  as  to  tlie  latter  only  ? 

And,  if  so,  might  not  the  petitiojter  elect  to  abandon  so 
much  of  h^^r  petition,  and  ask  for  such  relief  as  she  would 
he  entitled  to  at  the  hands  of  the  Court  on  the  issues  found 
in  h^r  favour. 

This  was  originally  the  wife's  petition  for  dissolution  of 
marriage,  on  the  ground  of  adultery  and  cruelty.  The 
issues  raised  were  found  in  her  favour  by  the  verdict  of 
a  jury,  and  the  Queen's  Advocate  (Sir  R.  J.  Phillimore) 
had  moved  for  a  rule  nisi  for  a  new  trial,  and 

The  Judge  Ordinary  now  gave  the  following  judg- 
ment:— ^This  was  a  petition  by  Ann  Cartlidge  against 
Joseph  Cartlidge,  for  a  dissolution  of  marriage,  by  reason 
of  cruelty  and  adultery.  The  jury  found  that  both  charges 
were  found.  The  Queen's  Advocate  moved  for  a  rule 
for  a  new  trial  on  the  ground  that  the  verdict  was  not 
fmpported  by  the  evidence.  In  the  affidavit  as  to  the  non- 
attendance  of  the  policemen,  not  a  word  is  said  of  the  evi- 
dence that  they  could  have  given.  As  to  the  adultery,  it  was 
deposed  to  by  three  females,  who  swore  to  his  having  had 
connexion  with  them.  One  was  corrobated  to  a  certain  ex- 
tent by  a  witness  who  deposed  to  having  seen  them  walking 
together  near  the  place  where  the  adultery  was  said  to 
have  been  committed.  Another  was  corroborated  by  the 
evidence  of  a  young  man  formerly  in  the  respondent's 
employ  as  shopman,  who  swore  that  he  was  an  eye-witness 
to  the  act  committed  in  the  respondent's  ware-room;  and 
the  same  witness  stated  that  he  had  seen  a  similar  act 
committed  by  the  respondent  with  some  other  female 
whose  name  is  unknown.  It  is  very  true  that  the  female 
witnesses  were  all  prostitutes,  but  their  evidence  is  not 
therefore  to  be  rejected.  The  jury  were  cautioned  against 
believing  it  without  careful  consideration;  but  I  cannot 
at  all  find  fault  with  the  verdict  which  they  found  on 
that  issue.  This  state  of  things  raises  at  once  a  very  im- 
portant question  with  reference  to  trials  of  this  descrip- 
tion— viz.,  whether,  there  being  two  issues,  the  verdict  on 
one  satisfactory,  the  other  not,  the  Court  ought  to  grant » 
new  trial  as  to  both?     By  analogy  to  the  usage  of  com- 


mon law  courts,  if  a  petition  is  founded  on  several 
grounds,  and  some  are  fully  established,  and,  as  to  others, 
a  new  trial  is  applied  for  by  the  respondent,  the  petitioner 
might  abandon  them  and  aiak  for  a  decree  on  so  much  of 
the  petition  as  was  fully  proved;  and  here,  if  the  vrife 
elected  to  abandon  her  claim  to  dissolution  of  marriage, 
aud  ask  for  a  judicial  separation  on  the  ground  of 
adultery,  as  at  present  advised,  I  think  I  ought  to  grant 
it;  and  there  is  much  reason  for  saying,  if  there  are  two 
questions  raised  for  the  determination  of  a  jury  which 
are  independent  of  each  other,  the  Court  ought  not  to 
order  a  new  trial  as  to  both,  if  it  is  satisfied  as  to  one. 
But  it  is  not  necessary  to  decide  that  point;  for,  although 
I  should  probably  have  hesitated  myself  to  find  that  the 
charge  of  cruelty  was  established,  yet  there  was,  un- 
doubtedly, affirmative  evidence  fit  for  the  consideration  of 
the  jury,  and  there  was  that  in  the  manner  and  demeanour 
of  the  witnesses  who  gave  evidence  to  negative  it,  which 
might  well  injure  their  credit  with  the  jury.  I  cannot, 
therefore  go  so  far  as  to  say  that  I  am  dissatisfied  with 
the  verdict,  and  think  that  I  ought  not  to  disturb  it. 

Attorney  for  petitioner,  Maude. 

Attorney  for  respondent,  (rrattan. 


Harm  AN  r.  Harm  AN.  April  \2  8. 

Decree   of  Ecclesiastical    Coui-t  —  Permanent  alimony — 

Jurisdiction. 

This  Court  lias  Jurisdiction  to  entertain  an  applicatio^n 
for  increase  or  reduction  of  pernmnent  alimony,  decreed  by 
an  Ecclesiastical  Court  of  competent  jurisdiction  before 
the  Divorce  Act  carne  into  operation. 

In  this  case  the  wife  had  obtained  on  the  2nd  of  July, 
1856,  a  sentence  of  divorce  a  mensd  et  thoro  in  the  Con- 
sistory Court  of  London,  by  reason  of  the  husband's 
cruelty;  and  on  the  8th  of  August  1856  permanent  ali- 
mony was  allotted  at  the  rate  of  £  1 60  yearly  (see  Deane's 
Eccles.  Rep.  282). 

The  present  question  arose  out  of  an  application  made 
on  behalf  of  the  wife  for  an  increase  of  alimony,  by 
reason  of  the  alleged  increased  income  of  the  husband.  It 
was  not  denied  that  the  Ecclesiastical  Court,  though  nn- 
frequently,  exercised  such  a  jurisdiction.  But  it  was  con- 
tended on  the  part  of  the  husband,  who  appeared  under 
protest,  that  this  Court  had  no  jurisdiction  to  make  what 
would  in  fact  be  a  new  decree  in  a  cause  concluded  by 
the  Ecclesiastical  Court. 

In  Saunders  v.  Saunders,  6  W.  R.  328,  and  1  Swab.  &c 
Trist.  72,  the  application  for  the  reduction  of  alimony  had 
been  made,  and  was  pending  in  the  Ecclesiastical  Court 
before  its  jurisdiction  was  transferred  to  this  Court.  On 
the  other  hand  it  was  urged  that  the  whole  matrimonial 
jurisdiction  was  transferred  to  this  Court  by  the  6th  sec- 
tion of  the  Divorce  Act,  and  that  the  Srd  section,  which 
enables  this  Court  to  enforce  or  otherwise  deal  with  any 
decree  or  order  of  any  Ecclesiastical  Court  of  competent 
jurisdiction  in  any  matrimonial  matter  made  before  the 
Divorce  Act  came  into  operation,  was  decisive  of  the 
question. 

Robert  Pritchard,  for  the  husband. 

Spinks,  Dr.,  for  the  wife. 

The  Judge  Ordinary. — I  have  no  doubt  that,  under 
the  sections  referred  to,  I  have  authority  to  act  in  this 
matter.  I  overrule  the  objection  taken  by  the  husband, 
and  direct  him  to  answer  to  the  merits  within  a  fort- 
night. 

Attorneys,  Gadsden  ^*  Co.,  and  Anderson  Sf  Co, 
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Witt  v.  Ames. 


June  1. 


Practice — Change  of  the  attorney  on  the  record — Payment 

of  costt. 

It  it  the  inrariable  practice  of  the  Court  not  to  aUofv  the 
dttomeyon  the  record  to  he  changed  vnless  the  costiofthe 
frit  attorney  hare  been  paid,  and  the  fact  that  tvch  at- 
tfiTHty  ha$  other  svjficient  teevrityfor  his  costs  is  no  reason 
fpr  departing  from  that  rule. 

Rule  on  behalf  of  the  plaintiff  calling  on  his  attorney 
in  thif  canee  to  show  cause  why  the  name  of  another  at- 
torney should  not  be  substituted  for  his  on  the  record 
in  an  issue,  directed  to  be  tried  by  the  Court  of  Chancery. 
The  same  attorney  had  been  employed  in  the  chancery 
snit;  and  another  attorney  had  been  substituted  for  him 
therein;  and  he  had  obtained  a  charging  order  on  a  fund 
in  the  Court  of  Chancery,  which  was  more  than  sufficient 
to  corer  all  the  costs  due  to  him. 

An  application  had  been  made  to  Mr.  Justice  Mellor  at 
chambers;  but  he  had  refused  to  make  the  order  unless 
the  costs  of  the  first  attorney  were  paid. 

Tayler  now  moved  for  a  rule.  He  cited  Lilly*a  Practical 
Bcgister,  p.  37;  Chitty's  Archbold,  10th  ed.  pp.  79,  80; 
Maepherson  v.  JRorison,  1  Doug.  217 ;  Lovegrore  v.  Bymond, 
4  Taunt  669;  Richards  v.  The  Scarborough  Market  Om^ 
pany,  1  W.  B.  250,  22  L.  J.  Ch.  759;  and  contended  that 
the  client  was  entitled  of  right  to  change  his  attorney,  and 
that  the  at-  tomey  haying  full  security  for  his  costs,  could 
not  be  damnified  by  the  change.    But 

The  CouBT  *  stated  that  it  was  the  invariable  praotioe 
not  to  permit  the  attorney  on  the  record  to  be  dianged, 
nnlesa  his  costs  were  paid,  and  refused  the  rule. 

Rule  refused. 

Attorneys  for  the  plaintiff,  Tyrrell  j'  Co, 


dB.  Hay  80. 

Garbxttt,  Appellant^  v,  Simpson,  Respondent, 

Eeidence — Admissibility — Affiliation  order. 

At  the  hearing  of  an  affiliation  summons  the  eomplainr 
rnt  was  ashed  on  cross-examination  whether  she  had  not 
W  connection  fcith  one  Q,  T.,  which  she  denied,  Eeidenoe 
wet  then  tendered  on  behalf  of  the  defendant  to  contradict 
J^er  answers  on  cross-examination,  and  to  prove  that  she 
M  had  connection  with  G,  T,  at  such  a  period  that  he 
might  have  been  the  father  of  the  child  who  was  the  sub^ 
jeet  of  the  summons. 

Held,  that  the  evidence  was  admissible. 

This  was  a  special  case  stated  for  the  opinion  of  the 
Conrt  by  two  justices  of  the  North  Biding  of  Yorkshire, 
under  the  20  5c  21  Vict.  c.  43,  s.  2,  on  an  appeal  against  an 
affiliation  order  made  by  them,  whereby  the  appellant  was 
adjudged  to  be  t^e  father  of  a  bastard  child  borne  by 
the  respondent,  and  was  ordered  to  contribute  to  its  main- 
tenance. 

The  material  portion  of  the  case  was  as  follows: — "  Upon 
the  hearing  of  the  said  information  and  complaint  it  was 
(▼om  by  the  respondent  that  the  child  in  question  was  bom 
on  the  20th  of  March,  1862,  and  that  the  said  appellant 
vaa  the  father  of  her  child,  and  that  the  connection,  on 
which  she  g^xranded  her  application,  took  place  in  the 
latter  end  of  June,  1861,  and  on  the  21st  of  July,  1861, 
at  Geamer  in  the  said  Biding,  which  evidence  was  corro- 
borated in  some  material  particular  by  the  evidence  of  two 
other  witnesses  to  our  satisfaction.  The  respondent,  on 
Gnss-examination  by  the  appellant's  witnesses,  swore 
amongst    other    things    as  follows: — 'I  know  George 

—  I  -  — -  1 M 

•  CocKBURK,  C.J.,  Crompton  ond  Blackburn,  JJ. 


Thompson.    George  Thompson  did  not  oome  to  me  on 
Sunday  night  in  June,  1861,  or  any  other  time.     H« 
did  not  come  to  me.'    After  the  cross-examination  of  the 
respondent  and  her  witnesses  was  concluded,  the  appel*- 
lant's  attorney  tendered  a  witness,  Edward  Harsham,  pro- 
posing to  prove  by  him  that  in  the  middle  of  the  month 
of  June,  1861,  the  said  George  Thompeon  had  connection 
with  the  respondent,  and  that  he  (Marsham)  frequently 
went  with  Thompson  to  Ceamer  to  meet  the  respondent  in 
that  and  subsequent  months.    The  appellant's  attorney 
also  admitted  that  his  other  witnesses,  with  the  exception 
of  the  appellant  himself,  would  be  called  to  contradict  the 
respondent's  evidence  as  elicited  in  their  cross-examina- 
tion.   The  attorney  for  the  respondent  thereupon  took  an 
objection  to  the  admissibility  of  such  evidence,  on  the 
ground  that  the  witness  was  called  to  contradict  the  re- 
spondent's evidence   elicited   in  cross-examination,  and 
cited  Reg,  v.  Gibbons,  10  W.  B.  350,  81  L.  J.  M.  C.  98,  in 
sup})ort  of  his  argument,  urging  that  the  respondent  hav- 
ing denied  on  cross-examination  the  above  alleged  facts, 
the  appellant  was  bound  by  her  answers;   and  that  the 
evidence  of  Dfarsham  and  the  other  witnesses  was  not« 
therefore,  admissible,  as  it  would  go  merely  to  her  credi- 
bility, George  Thompson  being  the  only  person  who  could 
give  evidence  affecting  the  paternity  of  the  child.    The 
appellant's  attorney  urged  that  the  case  cited  did  not  ap^ 
ply;  that  the  evidence  was  admissible,  not  only  to  con- 
tradict the  evidence  of  the  respondent  in  a  material  par- 
ticular,   but  for  the  purpose  of  proving  that  George 
Thompson  had  had  such  connection  with  her  at  the  time 
of  her  conception  as  might  have  resulted  in  his  being  the 
father  of  the  said  child.    We,  however,  being  of  opinion 
that  the  evidence  tendered  was  inadmissible,  thereupon 
made  an  order  on  the  appellant,  adjudging  him  to  be  the 
father  of  the  child,  and  ordering  him  to  pay  2s.  a  week 
for  its  maintenance,  and  £2  Is.  6d.  costs  of  the  appli- 
cation, and  10s.  for  the  mid-wife.    The  question  of  law 
arising  on  the  above  statement  for  the  opinion  of  the 
Court  therefore  is:    whether  the  evidence  of  Edward 
Marsham  and  the  other  witnesses  of  the  appellant  being 
tendered  as  aforesaid,  and  for  the  purpose  of  contradicting 
the  evidence  of  the  respondent  elicited  on  cross-examina- 
tion, is  admissible.    If  the  Court  should  be  of  opinion  tHat 
we  were  right  in  rejecting  the  evidence,  then  the  order 
made  by  us  is  to  stand;  but  if  the  Court  should  be  of  a 
contrary  opinion,  then  the  appellant  to  be  allowed  to  have 
his  witnesses  heard,  and  the  order  already  made  to  stand 
or  fall,  or  be  mitigated,  according  to  our  judgment  after 
hearing  such  evidence." 

No  counsel  appeared  on  behalf  of  the  respondent. 

Shepherd,  for  the  appellant,  oontended  that  in  the  case 
of  Reg,  V.  Gibbons  the  testimony  of  the  witness  went  only 
to  the  credibility  of  the  party  applying  for  the  bastardy 
order,  whereas,  in  the  present  case,  ^e  evidence  which  was 
tendered  bore  upon  the  paternity  of  tiie  child. 

Blackburn,  J. — There  is  a  clear  distinction  between 
this  case  and  the  case  of  Reg.  v.  Gibbons,  10  W.  B.  850. 
In  that  case  the  evidence  only  went  to  the  credibility  of 
the  oomplainant,  and  did  not  bear  upon  any  material 
fact  in  the  case;  but  in  this  case  it  was  tendered  to  prove 
an  independent  fact,  which,  if  established,  would  tend  to 
show  that  the  appellant  was  not  the  father  of  the  child 
who  was  the  subject  of  the  order.  The  justices  do  not 
appear  to  have  noticed  that  distinction:  and  I  think 
therefore,  that  they  have  made  a  mistake;  and  that  oon 
sequently  their  order  must  be  quashed. 

Hellob,  J.,  concurred. 

Order  of  sessions  quashed. 

Attorneys  for  the  appellant,  Gold  ^  Son, 
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Taylob  r.  Newman. 


Common  Law. 


Q.B.  May  30. 

Taylob,  Appellant^  u.  Newman,  ReipondeiU. 

24  4*  25  rw.  {?.  96,  ».  2Z^UnlaicfvUy  killing pi^eon$^ 

BonA  fide  d^/»^/'  </  ri^/i^. 

TAtf  proHHon  of  24  ^  26  Vict,  e.  90,  ».  23,  which  im- 
poses a  penalty  upon  any  oi%e  who  shall  **  unlawfully  and 
wilfully  kill,  wound,  or  take  a  house-dove  or  pigeon  vmlor 
9uoh  oircumstatices  as  shall  not  amount  to  larceny  at  com- 
mon law,**  does  not  apply  to  a  case  where  tfie  killing, 
though  unlawful,  was  dane  by  the  party  for  the  pi*otection 
^  his  own  property,  and  under  tfie  bon&  fide  belief  that  he 
«MM  oeHng  in  the  exercise  of  a  legal  right. 

This  was  a  special  case  stated  for  the  opinion  of  the 
Court  by  two  justices  of  the  peace  for  the  county  of 
Sussex,  under  the  20  &  21  Yict.  c.  43,  s.  2,  on  an  appeal 
from  a  conviction  under  24  &  25  Vict.  c.  96,  s.  23,  for  un- 
lawfully and  wilfully  killing  one  pigeon  under  circum- 
stances which  did  not  amount  to  larceny  at  common  law. 

The  material  parts  of  the  case  are  as  follows: — "It 
Appeared  that  a  number  of  house-pigeons,  belonging  to 
Mr.  Lloyd,  were  kept  for  him  at  or  near  the  house  of  the 
respondent,  Thomas  Newman,  who  was  a  gamekeeper.  The 
appellant  is  a  fanner,  whose  land  is  very  near  the  house 
of  the  respondent,  and  the  pigeons  were  in  the  habit,  in 
the  daytime,  of  flying  over  and  upon  and  feeding  on  ap- 
pellant's lands.  The  appellant  complained  to  the  respon- 
dent of  the  injury  he  supposed  to  be  done  him  by  the 
pigeons;  and  on  the  1st  of  June,  1863,  he  caused  the 
notice,  hereinafter  set  forth,  to  be  served  on  Mr.  Lloyd. 
On  the  5th  of  Februaiy  the  appellant,  with  a  loaded  gun 
In  his  hand,  went  into  one  of  the  fields  where  the  said 
pigeons  were  feeding  on  the  ground;  appellant  fired  at 
the  pigeons,  and  thereby  caused  them  to  rise;  appellant 
then  fired  at  them  a  second  time,  and  killed  one  of  the 
pigeons,  which  he  left  dead  on  the  ground.  The  value  of 
the  pigeon  killed  was  said  to  be  2s.  6d.''  [Then  followed  a 
copy  of  the  notice  served  on  Mr.  Lloyd,  the  appellant,  which 
was  signed  by  the  appellant's  attorney,  and  was  to  the 
effect  uiat  if  ^e  pigeons  were  not  prevented  from  doing 
further  Injury  to  his,  the  appellant's  crops,  he  would  be  com- 
pelled, in  self-defence,  to  shoot  or  otherwise  destroy  such 
pigeons,  besides  claiming  damages  against  Mr.  Lloyd  for 
the  injury  he  might  sustain  in  consequence.]  On  these 
facts  it  was  contended  by  appellant  that  the  killing  of  the 
pi.geon  under  the  circumstances  above  stated  was  not  an  un- 
lawful killing ;  and  therefore  did  not  render  appellant  liable 
to  the  penal^  imposed  by  the  23rd  section  of  24  ic  25  Yict. 
o.  96,  because  after  giving  the  above-mentioned  notice 
and  the  pigeons  being  still  permitted  to  come  upon  his 
land,  the  appellant  was  justified  in  law  in  killing  the  said 
pigeon.  We,  the  said  justices,  were,  however,  of  opinion 
that  appellant  was  not  justified  by  law  in  killing  the  said 
pigeon,  and  that  the  case  came  within  the  operation  of 
the  28rd  section  of  24  &  26  Vict.  c.  96,  and  we  thereupon 
convicted  the  appellant  in  the  penalty  of  Is.,  and  Is.  for 
the  value  of  the  pigeon,  and  the  sum  of  14s.  for  costs." 

Cf,  Francis,  for  the  respondent,  in  support  of  the  oon- 
iriction,  cited  7  &  8  Geo.  4,  c.  29,  s.  93;  Dewell  v.  Sanders, 
Oro.  Jao.  490, 492  note;  Reg.  v.  Brooks,  4  C.  &  P.  181 ;  and 
Vere  r.  lord  Cbwdor,  11  East.  568;  and  oontended  that 
house-doves  and  pigeons  were  the  subject  of  property, 
and  that  the  act  of  the  appellant  was  oonsequently  **  un- 
lawful;" and  further,  that  the  facts  of  the  case  dearly 
proved  that  it  was  done  intentionally  and  "  wilfully." 

Hannen,  for  the  appellant,  cited  Uannatn  v.  Mockeit,  2 
B.  &  0.  934;  Reg  v.  Cheafor,  2  Denison  C.  C.  361,  21  L.  J. 
M.C.  43;  Reg.  v.  CHdland,  7  KkB.  858,  6  W  B.  679; 
and  contended  that  the  appellant  was  justified  in  killing 
the  pigeon  in  order  to  protect  his  own  crops;  and  that,  in 
order  to  bring  the  appellant  within  the  maa«<«g>  of  the 
enactment  in  question,  it  must  be  shown  that  he  had  a 
criminal  intention  at  the  time  he  did  the  aot. 

0,  Hxtnois,  in  reply. 


Blackbubn,  J. — I  have  not  been  free  from  some  little 
doubt  during  the  oourse  of  the  argument;  but  upon  the 
whole  I  think  that  upon  the  proper  construction  of  the 
Act  of  Parliament,  the  present  appellant  ought  not  to  have 
been  convicted  by  the  justices  under  the  23rd  section  of 
the  24  &  25  Vict.  c.  96.  The  Act,  as  was  pointed  out  by 
Mr.  Hauncn,  is  entitled  "  An  Act  to  consolidate  and  amend 
the  statute  law  of  England  and  Ireland,  relating  to  larceny, 
and  other  similar  offences;  and  it  is,  as  far  as  this  matter  is 
concerned,  similar  in  terms  to  the  section  of  7  &  8  Vict  c.  29, 
which  was  also  entitled  **  An  Aot  for  consolidating  and 
amending  the  laws  in  England  and  Ireland,  relative  to 
larceny,  and  other  offences  connected  therewith;"  so  that 
this  enactment  is  brought  in  as  being  au  enactment 
relating  to  an  offence  qjusdem  generis  with  larceny.  I  do 
not  desire  to  attach  too  much  weight  to  that  fact;  but  I 
think  that  some  weight  ought  to  be  attached  to  it  in  con- 
struing the  statute.  The  preceding  section  contains  an 
enactment  as  to  matters  which,  though  substantially  an 
offence  against  the  law,  wer«not  larceny  at  common  law 
such  as  stealing  dogs  and  other  matters  of  that  sort.  It 
then  goes  on  to  provide  that  *'  whosoever  shall  unlawfully 
and  wilfully  kill,  wound,  or  take  any  house-dove  or 
pigeon  under  such  circumstanoes  as  shall  not  amount  to 
larceny  at  common  law  shall,  on  conviction  before  a  jus- 
tice of  the  peace,  forfeit  and  pay  over  and  above  the  value 
of  the  bird  any  sum  not  exceeding  two  pounds."  Now 
the  question  which  we  have  to  decide  is,  what  is  the 
kind  of  unlawful  killing  to  which  that  section  refers. 
The  case  of  doves  or  pigeons  living  in  a  dovecote,  and 
flying  about  in  the  air,  has  caused  considerable  difficulty 
to  the  courts  of  law.  I  entertain  some  doubt  as  to  how 
far  they  are  the  subject  of  property  at  common  law;  and 
how  far  they  are  the  subject  of  larceny  at  common  law. 
I  think  tliat  in  modem  times,  according  to  the  decision  of 
the  last  case  upon  the  subject,  R.  v.  Cfieafor,  21  L.  J.  M.  0. 
43,  it  has  been  laid  down  that  though  a  bird  is  allowed  to 
fly  about  in  the  air,  yet  if  in  matter  of  fact  it  is  shown  to 
be  a  reclaimed  bird,  it  would  be  larceny  to  take  that  bird 
under  circumstances  which  would  constitute  a  larceny  in 
respect  of  any  other  property.  But  in  other  cases  a  con- 
trary doctrine  has  been  laid  down,  and  I  believe  that  the 
matter  is  still  the  subject  of  discussion.  According  to  the 
case  of  DoweU  v.  Sanders,  Gro.  Jao.  492  n.,  it  appears 
in  the  reign  of  James  the  First,  to  have  been  the 
better  opinion  of  very  learned  judges  that  there  was 
no  property  in  pigeons  belonging  to  a  dovecote  and 
fllying  about  in  the  air.  If  there  were  no  property  in 
them  laioeny  could  not  be  committed  as  tothem.  I 
think  that  as  there  has  been  a  doubt  upon  that  point, 
we  must  construe  this  section,  at  the  present  time, 
as  being  intended  to  provide  that  whoever  wilfully  kills 
a  pigeon  under  such  circumstanoes,  that  if  it  were  not  for 
the  peculiarity  of  the  property  in  a  pigeon  it  would  amount 
to  a  larceny,  he  may  be  convicted  under  this  section  of  an 
unlawful  killing,  and  be  subject  to  the  penalties  contained 
therein.  But  I  do  not  think  that  the  killing  of  a  pigeon 
under  a  mistake  (as  for  example,  if  a  man  thought  he  was 
killing  lus  own  pigeon),  though,  undoubtedly,  it  would 
render  a  man  liable  to  a  civil  action,  would  be  an  unlaw- 
ful killing  under  this  Act.  And  I  think  that  in  this  case, 
where  it  appears  upon  the  whole  of  the  facts  that  the  ap- 
pellant in  killing  the  pigeon  really  and  honestly  thought 
that  he  was  exercising  his  right  of  protecting  his  crops, 
the  killing  of  the  bird  could  not  be  said  to  be  of  such  a 
nature  as  to  bring  it  within  the  operation  of  this  section, 
construed,  as  it  ought  to  be,  as  being  in  a  statute  which 
relates  to  larceny  and  other  similar  offences.  For  these 
reasons,  though  not,  I  acknowledge,  without  some  doubt, 
I  think  that  the  magistrates  have  convicted  in  a  case  in 
which  they  ought  not  to  have  convicted ;  and  consequently, 
that  the  appellants  are  entitled  to  our  judgment. 

Mellob,  J. — I  am  of  the  same  opinion.    No  doubt  the 
words  of  the  section  are  wide  enough  to  embrace  the  views 
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Ex  PASTE  SlfTTH. — MaNCHBSTXB,  kO.,  RAILWAY  CO.  r.  FULLABTON. 


Ck)HMON  Law 


Q.B.  Esc  parte  Bmyth.  June  4. 

Quo  Warranto — Office  of  public  or  private  nature. 

An  information  in  the  nature  ef  a  quo  warranto  will 
not  lie  for  vsurping  an  office  which  is  not  of  a  public 
nature,  although  such  office  tnay  have  been  created  by 
charter  of  the  Cromn. 

J.  Brawn  moved  for  a  rule  calling  on  T.  B.  £lt  to  show 
cause  why  an  information  in  the  nature  of  a  quo  warranto 
should  not  be  filed  against  him,  oompelling  him  to  declare 
by  what  authority  he  exercised  the  office  of  a  committee-man 
of  the  Licensed  Victuallers'  Society.  [Cockbubn,  C.J. — 
Is  Uiat  a  society  of  a  public  nature?]  It  is,  though  sup- 
ported chiefly  by  voluntary  subscriptions.  It  has  a  charter 
from  the  Crown,  and  is,  in  a  certain  sense,  public,  one  of  its 
purposes  being  educational.  [Blackburn,  J. — Is  not  the 
test  whether  or  not  the  office  is  directly  or  indirectly  con- 
nected with  the  government  of  the  country?]  It  was 
BO  formerly,  but  Darling  v.  The  Queen,  12  CL  &  Fin.  620, 
has  extended  the  class  of  cases  in  which  such  an  informa- 
tion will  be  granted. 

Cockbubn,  C.  J. — ^There  must  be  no  rule  in  this  case. 
Assuming  that  Darling  v.  The  QtteenhsA  extended  the  rule 
on  which  the  Court  formerly  acted,  no  decision  goes  the 
length  of  saying  that  an  information  is  to  be  granted 
except  in  cases  of  a  public,  or  ^tm^i-pubUe  nature.  This 
society  is  purely  eleemosynary,  and  not  public  in  any 
B3nse. 

WiGHTMAN  and  Blackburn,  JJ.,  concurred. 

Bale  refused. 

Attorney,  Morris  cj*  Co. 


C.  P.  April  29. 

Manchesteb  South  Junction  and  Altbikoham  Rail- 
way Company,  Appellants,  v.  Fullabton,  Bespondent. 

Bail  way  company — Liability  for  accidents  caused  by  want 
of  care — Blowing  off  steam  at  a  level  crossing. 

Bailmay  companies  are  liable  for  damage  caused  by 
a  want  of  care  on  the  part  of  their  servants. 

W/iere,  in  starting  a  train  from  a  station,  the  engine* 
driver  blew  offsteatn  at  a  level  crossing,  and,  in  consequence 
of  tJie  noise  so  caused,  a  pair  of  horses,  which  were  standi 
ing  on  the  public  road  close  by,  and  waiting  to  cross  the 
line,  became  unmanageable,  and  ran  against  a  wall — 

Held,  that  there  was  want  of  care  on  the  part  of 
the  servant,  and  that  the  company  was  liable  for  the 
datnage  thus  occasioned  to  the  horses  and  carriage. 

This  W10  an  appeal  from  the  decision  of  the  judge  of 
the  oounty  court  at  Manchester,  in  an  action  by  the 
respondent  for  injury  caused  to  his  h<»8e8  and  carriage, 
in  oonsequenoe  of  one  of  the  appellants'  engine-drivers 
blowing  off  steam  at  a  place  where  the  highway  crosses 
the  irailway  on  the  leveL 

It  appeared  that  the  respondent's  carriage  was  being 
driven  along  the  public  road,  and  on  arriving  at  the  oross- 
ing»  which  is  immediately  adjoining  t^e  Altringham 
station,  was  stopped  by  the  gates  being  dosed,  as  a  train 
was  coming  up  from  Manchester.  The  train  directly 
after  drew  up  alongside  the  platform  of  the  Altringham 
Station,  and,  being  a  long  One,  the  engine  stood  just 
opposite  the  gates  at  the  oroesing.  In  Parting  again, 
the  engine-driver  blew  off  steam  from  the  mud-oocks,  in 
order  to  get  rid  of  the  water  formed  by  condensed  steam 
in  the  cylinders.  The  noise  thus  occasioned  so  frightened 
the  respondent's  horses,  that  they  became  unmanageable, 
and  ran  against  a  wall,  and  the  carriage  and  horses  were 
much  injured. 

The  judge  came  to  the  oonolusion  that  it  was  unneces- 
sary and  unusual  lor  the  driver  of  an  engine  to  discharge 
steam  in  this  manner  at^  fltartisg{  and  accordingly  a  ver- 
dict was  entered  for  the  respondent,  with  damages  £40. 


T.  Jones,  for  the  appellants,  contended  that  there  was  no 
act  of  negligence  or  misconduct  on  the  part  of  the  company 
here  proved  iBew.  v.  Pease,  4  B.  &  Ad.  80;  Vaughan  v. 
Taff  Vale  BaUway  Company,  6  H.  &  N.  679,  8  W.  R.  649); 
that  there  was  no  evidence  of  its  being  unnecessary  and 
unusual  to  relieve  the  cylinders  by  blowing  off  steam 
from  the  mud-coekt  when  the  train  was  starting;  and  Uiat 
t^e  judge  was  not  justified  in  coming  to  such  a  conclu- 
sion. He  also  contended  that  the  injury  complained  of 
might  have  been  avoided  by  the  exercise  of  ordiinary  and 
reasonable  care  on  the  part  of  the  respondent's  coach- 
man. 

Milward,  for  the  respondent,  was  stopped  by  the  Court. 

Eble,  C J*. — ^Mr.  Jones  has  failed  to  convince  me  that 
the  judge  was  wrong  in  the  conclusion  he  came  to.  The 
appellants'  engine  was  on  their  Hnc  of  railway,  which 
line  they  are  entitled  to  use  in  a  proper  manner;  and 
whilst  they  exercise  their  rights  with  usual  care  they  are 
exempt  from  all  liability  on  ac^unt  of  accidents  of  this 
kind;  but  here  their  engine  was  crossing  a  public  high- 
way, and  there  were  horses  standing  close  by,  and  instead 
of  passing  on  quietly,  as  tiiey  ought  to  have  done  under 
these  circumstances,  they  made  a  great  noise  by  blowing 
off  steam,  and  thus  frightened  the  respondent's  horses. 
This  is  an  improper  use  of  their  line,  and  they  must  take 
the  consequences. 

WiLLES,  Bylbs,  and  Keatino,  JJ.,  concurred. 

Judgment  for  respondent. 

Attorneys  for  appellants,  Johnson  ^*  WeatJierall, 

Attorneys  for  respondent,  Gregory,  Skirrow,  ^*  Bow- 
cliffe 


C.P.  JE'dJ^ar^tf  Edwards.  May!. 

Attorney — Articled  clerk — Service  under  unstamped  ar^ 
tides — Date  of  service — Enrolment  refused. 

A  clerk  was  articled,  in  consequence  of  hopes  held  out  i^ 
him  by  his  friends  that  tlie  money  required  for  tJte  stamp 
duty  could  be  raised  in  six  weeks.  He  was  Itowever  unable 
to  obtain  tlie  necessary  sum  until  tfvelve  months  after,  ivhet^ 
an  application  was  made  to  the  Treasury,  and  permission 
was  given  to  have  the  articles  stamped  on  the  payment  of  a 
penalty  of  £20. 

The  Court  reused  to  allow  the  articles,  under  these  cir- 
cumstances, to  be  oMHtUed,  and  the  service  under  them  to 
be  computed  from  the  date  <^  their  ejifecution. 

Hayes,  Serjt,  moved,  on  behalf  of  one  Edwards,  an 
articled  cleric  to  an  attorney,  for  a  rule  allowing  his  articles 
of  clerkship  to  be  enrolled,  and  the  service  thereunder  to 
count  from  the  date  of  the  execution  thereof. 

The  affidavit  in  rapport  of  the  application  stated  that 
in  the  year  1850  Edwards  began  to  serve  in  the  office  of 
his  father,  an  attorney,  and  that  he  continued  to  do  so 
until  the  year  1861,  when  his  father  became  embarrassed 
in  circumstances,  and  gave  up  business.  That  thereupon 
he,  the  applicant,  went  into  the  service  of  another  at- 
torney, and  was  articled  to  him,  in  consequence  of  l^e 
representation  of  his  friends  that  the  money  required  for 
the  purpose  of  stamping  such  articles  might  be  raised 
within  six  weeks.  The  articles  were  executed  on  the  Ist 
of  November,  1861,  but  not  stamped  until  twelve  months 
after,  when,  on  application  to  the  Commissioners  of  the 
Treasury,  permission  was  given  to  have  them  stamped, 
on  the  payment  of  a  penalty  of  £20. 

It  was  argued  for  the  applicant  that  the  ciroumstances 
which  had  prevented  his  raising  the  money  within  six 
months,  namely,  his  father's  embarrassment,  when  he 
had  had  reason  to  expect  that  he  could  obtain  It  in  six 
weeks,  constituted  such  an  unforseen  emergency  as 
formed  the  grounds  of  the  decisions  in  Eos  parte  Bishop, 

80  L.  J.  0.  P.  48;  JSm  parts  Serbert,  10  W.  R.  Q.  B.  211, 

81  L.  J.  Q.  B.  88;  and  Bis  parte  BredH^  81  L.  J  C.  P« 
821. 
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same,  but  these  presents  shall  thereupon  become  abso 
lutely  void,  and  of  no  effect,  and  the  said  creditors  shal 
thereupon  be  restored  to  their  original  rights,  as  if  these 
presents  had  not  been  made.'*    The  plaintiff  did  not 
execute  this  deed. 

Jloll  having  obtained  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  the  £70  paid  into  court  in  this 
cause  by  the  defendant  in  pursuance  of  the  said  order 
should  not  be  paid  out  of  court  to  the  plaintiff  on  the 
ground  that  the  certificate  of  registration  of  the  deed  of 
composition  and  releace  between  the  defendant  and  cer- 
tain of  his  creditors,  bearing  date  the  17th  of  January, 
ltjG2,  does  not  afford  any  protection  to  the  defendant  as 
against  the  plaintiff,  the  same  not  being  a  deed  within 
the  meaning  of  the  102nd  section  of  the  Bankruptcy 
Act,  1661,  on  the  grounds  following,  that  is  to  say,  first, 
that  the  said  deed  does  not  contain  any  coyenant  binding 
the  defendant  to  make  any  payment  whatever  to  his 
creditors.  2ndly.  That  the  said  deed  does  not  and  by 
its  terms  cannot  include  any  of  the  creditors  of  the 
defendant  who  have  not  executed  the  same;  and  that 
the  lang^uage  thereof  is  such  as  in  express  terms  to  ex- 
clude from  its  benefits  and  provisions  all  such  creditors 
of  the  defendant  as  have  not  executed  the  same.  3rdly, 
The  provisions  in  the  said  deed  saving  to  the  creditors, 
first,  all  claims  against  third  parties,  and  second,  that  the 
said  deed  should  be  without  prejudice  to  any  securities 
which  the  creditors  might  hold  for  their  debts,  are  calcu- 
lated to  g^ve  to  creditors  having  such  claims  or  securities 
an  undue  and  unfair  advantage  over  the  other  creditors, 
and  prevent  the  deed  from  operating  to  put  the  several 
creditors  on  equal  terms  and  from  giving  the  like  advan- 
tage to  each. 

Afelliskf  Q.C.  {Trecehjan  with  him),  showed  cause,  and 
contended  that  the  wording  of  the  192nd  section  shows 
that  it  is  not  necessary  that  the  creditors  who  do  not  sign 
should  be  parties  to  the  deed.  He  cited  Ellis  v.  OllarCy  8 
Salk.  59;  Ex  parte  Morgan,  32  L.J.  B.  15;  11  W.R.31G, 
Ex  parte  ItaivUugs,  32  L.  J.  B.  27;  Ex  parte  Goddaiy 
32  L.  J.  B.  37;  Walter  v.  Adcoclt,  10  W.  R.  542,  81  L.  J. 
Ex.  381 ;  Hai*rhj  v.  IFV///,  1 B.  &  A.  103;  Daniel y,  Sanders, 
2  Chitty,  564. 

Hollf  contrd,  was  not  called  on. 

Erle,  C.J. — I  am  of  opinion  that  this  rule  must  be 
made  absolute.  The  deed  is  not  available  for  the  defen- 
dant within  the  192nd  section  of  the  Bankruptcy  Act. 
The  deed  only  purports  to  be  made  between  the  debtors 
and  the  persons  who  subscribe  the  deed.  A  composition  of 
two  shillings  and  sixpence  in  the  pound  is  to  be  paid  to 
them,  and  that  payment  is  to  be  a  release.  No  provision, 
whatever,  is  made  for  the  other  creditors.  I  do  not  pur- 
pose going  into  principles,  as  late  decisions  are  sufficient  to 
enable  us  to  decide  this  case,  the  decision  of  Lord  Justice 
Turner  in  Ex  parte  Hawlingg  is  directly  in  point.  He  says, 
"  I  agree,  that  in  order  to  bring  a  case  within  the  section, 
the  composition  must  be  with  all  the  creditors.  I  rend 
the  section  thus:  *  Every  deed  or  instrument  relating  to 
the  debts  and  liabilities  of  the  debtor,  and  relating  also 
to  his  release  therefrom,  or  to  the  distribution,  inspection, 
management  and  winding-up  of  his  estate,  or  to  any  of 
such  matters,  shall  be  valid  and  effectual  under  the  pro- 
viso, which  is  mentioned  in  the  section.*  In  effect,  that 
the  deed  must  relate  to  the  debts  and  liabilities,  and  to 
some  one  or  more  of  the  other  specified  matters;  and  I 
think  that  the  words  'debts'  and  'liabilities,*  as  used 
in  the  section  thus  read,  must  be  taken  to  relate  to  all 
the  debts  and  liabilities;  for  not  only  is  this,  as  I  con- 
ceive, the  ordinary  meaning  of  the  words,  but  it  is 
Ecarcely  possible  to  suppose  that  the  Legislature  could 
intend  that  all  the  creditors  should  be  bound  by  an  ar- 
rangement which  was  partial  and  confined  in  its  opera- 
tion to  some  of  them  only.  In  all  these  cases,  therefore, 
I  think  the  question  to  be  considered  must  be:  does  the 


deed  or  instrument  extend  to  all  the  creditors?'*  The  same 
opinion  is  expressed  by  my  brother  Bramwell,  in  Walters 
V.  Adcock.  All  the  judges,  therefore,  seem  agreed  as  to 
that.  This  deed  does  not  relate  to  all  the  creditors,  and 
is  therefore  invalid. 

Willes,  Byles,  and  Keating,  JJ.,  concurred. 

Rule  absolute. 

Attorney  for  the  plaintiff,  Jlderton. 

Attorney  for  the  defendant,  Uorwood, 


May  7. 
The  General  Furnishing  Company  v.  Venn. 

BiU  of  sale — Deed  of  assignment  for  the  benefit  of  creditors 
— Registration — Exceptions — Bitl  of  Sales  Act — 17  Jf 
18  Vict.e.  86,  #.  7. 

A  deed  of  assignment  conveyed  property  to  trustees  for 
tite  benefit  of  all  creditors  wJio  sJumld  execute  the  same. 

Held  (Bramwell  dubitante),  that  the  deed  was  a  d^ed 
of  **  assignment  for  the  benefit  of  tfie  creditors  of  the  person, 
making  the  same"  within  the  exception  contained  in  the 
7th  section  of  the  17  <$•  18  Vict.  c.  3G. 

Joseph  Brown  obtained  a  rule  calling  on  the  defendant 
to  show  cause  why  an  order  of  Channell,  B.,  at  chambers, 
should  not  be  set  aside  or  varied,  on  the  ground  that  a 
certain  deed  of  assignment  made  by  the  defendant  was 
void,  the  deed  not  being  registered  under  the  provisions 
of  the  17  &  18  Vict.  c.  36. 

The  affidavit  stated  that  the  defendant,  being  in 
difficulties,  arranged  to  pay  a  composition  of  so  much 
in  the  pound,  and  to  execute  a  deed  of  assignment 
for  the  benefit  of  his  creditors.  A  deed  was  ao- 
cordingly  executed,  and  was  as  follows: — "To  all  to 
whom  these  presents  shall  come.  We,  whose  names 
and  seals  are  hereunto  subscribed  and  set,  being  seve- 
rally and  respectively  creditors  of  Robert  John  Venn, 
greeting: — Whereas  the  said  R.  J.  Venn  is  justly  indebted 
unto  us,  the  said  several  creditors,  in  the  several  sums  set 
opposite  to  our  respective  names  and  seals  in  the  schedule 
hereto,"  (then  a  recital  setting  out  the  arrangement,)  "  to 
which  composition  we,  the  said  creditors,  hereby  severally 
and  respectively,  ko.,  agree  to  accept  in  full  satisfaction,  &c. 
Now  know  ye  that  in  consideration  of  the  said  composition, 
we  do  hereby  agree**  (then  followed  a  general  release  and 
discharge  to  the  defendant).  The  deed  then  recited  that 
the  several  creditors  had  agreed  to  accept  one  Bamberger 
as  security  for  the  due  payment  of  6s.  in  the  pound  of  the 
composition;  and  lastly,  the  defendant  covenanted  with 
the  said  Bamberger,  in  consideration  of  his  having 
become  security,  as  aforesaid,  to  grant  and  assign  unto 
the  said  Bamberger  all  his  stock  in  trade,  fixtures,  debts, 
and  other  securities  for  the  payment  of  the  said  portion 
of  the  composition,  in  trust  for  the  said  creditors.  This 
deed  was  executed  by  the  defendant  and  Bamberger, 
and  was  signed  by  a  majority  in  number,  and  three- 
fourths  in  value,  of  the  defendant*8  creditors,  and  was 
registered  in  conformity  with  the  Bankrupt  Act,  1861. 
The  plaintiffs  did  not  execute  the  deed,  but  they  had 
notice  of  it.  They  then  oommeneed  an  action,  and  pro- 
ceeded to  sign  judgment  and  issue  execution,  under 
which  the  defendant's  goods  were  seized  by  the  sheriff  and 
sold.  Bamberger  gave  notice  to  the  sheriff,  and  took  out 
an  interpleader  summons,  whereupon  Channell,  B.,  made 
an  order  that  the  money  in  the  hands  of  the  sheriff 
should  be  paid  over  to  Bamberger,  subject  to  the  right  of 
the  plaintiffs  to  move  the  Court  to  set  aside  or  vary  the 
order. 

Hannen  showed  cause,  and  contended  that  the  deed 
was  an  assig^nment  for  the  benefit  of  the  creditors  within 
the  exception  in  the  7th  section  of  the  17  &  18  Vict.  o.  86. 
[Channell,  B. — The  plaintiffs  had  a  right  to  come  in 
and  prove.]     He  cited  Feltham  v.  Cudworth,  1  Com.  Ill; 
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EUU  Y.   Ollnve,  3  Salkeld  59;  Hodgton  y.  Wigldman,  11 
W.  R.  574. 

J,  Brown^  in  support  of  the  rule:  oited  Walter  y.  Ad- 
eoek,  7  H.  &  N.  641,  10  W.  R.  642;  JSx  parte  Rawlingg, 
32  L.  J.  Bank.  27,  9  W.  R.  11;  Ex  paHe  Morgan,  82  L.  J. 
Bank.  16,  11  W.  R.  31G. 

Pollock,  G.B. — I  think  the  order  of  the  learned  judge 
was  right.  The  deed  was  substantially  for  the  benefit  of 
all  the  creditors.  There  Is  nothing  in  the  deed  excluding 
any  creditor.  Using  the  expression  ''for  certain  cre- 
ditors *'  is  not  a  particle  of  OYidenoe  to  show  that  the 
deed  intended  to  exclude  any  creditor.  Any  creditor 
might  demand  to  sign  the  deed,  and  a  court  of  equity 
would  compel  the  trustee  to  allow  the  creditor  to  come 
in  and  claim  the  benefit  of  the  deed. 

Martin,  B. — I  am  of  the  same  opinion.  The  expres- 
sion in  the  deed  seems  to  include  certain  creditors,  but 
it  does  not  appear  to  me  that  it  says  that  it  shall  exclude 
any  creditor.  I  look  at  this  document,  and  I  see  it  is 
clearly  meant  to  be  an  assignment  for  the  benefit  of  all 
creditors  parties  to  it. 

Bramwell,  B. — I  am  by  no  means  clear  that  the  7th 
section  of  the  Bills  of  Sale  Act  applies  to  a  deed  which, 
though  it  may  be  in  fact  for  the  benefit  of  all  the  credi- 
tors, does  not  on  its  face  appear  to  be  so.  The  cases  cited 
before  the  Lord  Chancellor  and  the  Lords  Justices  are 
precisely  in  point.  If,  howcYer,  the  exception  includes  a 
deed,  in  fact,  for  the  benefit  of  all  creditors,  the  deed  would 
be  good.  The  deed  alone  must  be  looked  to,  and  I  doubt 
whether  what  appears  on  its  face  is  sufficient. 

Ghannell,  B. — I  adhere  to  the  decision  I  came  to  at 
chambers.  I  think  the  document  on  its  face  appears  to 
be  for  the  benefit  of  all  creditors. 

Rule  dUcharged. 

Attorney  for  the  plaintiff,  T.  A,  TihUtts, 

Attorney  for  the  defendant,  Allen,  Chancery-lane. 


KiMBERLEY  r.  Alleyne.  May  26. 

Writ  of  summons — Personal  service — Lunatic — Common 
Law  Procedure  Act,  1852—15  S'  IC  llct.  c.  7G,  #.  17. 

The  defendant  in  an  action  being  a  lunntic,  and  in  a 
lunatic  asylum,  the  writ  of  sumnwns  was  shown,  and  a 
copy  delivered  to  the  proprietor  of  the  asylum,  who  iit- 
formed  the  lunatic  of  the  fact,  and  accepted  service  on  his 
behalf. 

On  an  application  to  this  Court  for  leave  to  proceed,  as 
if  personal  service  had  been  effected,  the  Court  granted 
leare  to  proceed. 

This  was  a  motion  for  a  rule  under  the  17th  section  of 
the  Common  Law  Procedure  Act,  1 852,  for  leaYC  to  pro- 
ceed in  the  aboYC  action  as  if  personal  senrice  of  a  writ 
of  summons  had  been  effected. 

The  affidaYits  stated  that  the  plaintiff's  attorney  called 
seYeral  times  at  the  house  of  the  defendant  and  was  told 
he  was  out,  but  was  at  last  informed  that  the  defendant 
was  a  lunatic,  and  was  in  confinement  in  a  priYate  lunatic 
asylum  of  Dr.  Tuke,  at  Chiswick;  that  the  plaintiff's 
attorney  went  to  the  lunatic  asylum  and  saw  Dr.  Tuke, 
and  inquired  whether  the  defendant  was  in  a  state  of 
health  to  receiYC  a  letter  on  business,  and  was  informed 
that  he  was  in  a  dangerous  state;  and  the  plaintiff's  at- 
torney then  informed  Dr.  Tuke  that  he  was  come  to  serYC 
a  writ  on  the  defendant,  whereupon  Dr.  Tuke  informed 
the  lunatic  of  the  writ,  and  told  the  attorney  that  he,  Dr. 
Tuke,  would  himself  accept  the  serYice  on  behalf  of  the 
lunatic.  Application  was  made  at  chambers  to  proceed 
in  the  action,  but  Wilde,  B.,  thought  application  should 
be  made  to  the  Court. 

Chay,  in  support  of  the  application,  contended  that  the 


writ  had  oome  to  the  knowledge  of  the  lunatic  as  much 
as  it  was  possible  in  the  case  of  a  lunatic  in  a  dangerous 
state.  [WiLDB,  B. — When  the  application  was  made  at 
chambers  I  thought  the  case  of  Holmes  y.  Service,  24 
L.  J.  C.  P.  24,  was  against  the  application.]  The  ground 
of  decision  in  that  case  was  that  there  was  nothing  to 
show  that  the  writ  had  come  to  the  knowledge  of  the 
lunatic.  Great  injustice  might  be  done  it  the  Court 
refused  this  application.  A  defendant  has  only  to  retire 
to  a  lunatic  asylum  to  escape  senrice.  It  would  facilitate 
a  debtor's  giYing  a  fraudulent  preference  to  some  credi- 
tors. In  this  case  the  defendant  was  sworn  to  haYC  had 
notice  of  the  writ.  [Wilde,  C. — Under  the  old  law  you 
would  haYO  proceeded  by  distringas.']  [Pollock,  03. — 
A  lunatic  is  a  competent  witness,  and  may  be  sum- 
moned by  subpoena.]  He  cited  Holmes  y.  Service,  24 
L.  J.  C.  P.  24;  Williamson  y.  Maggs,  28  L.  J.  Ex.  5, 
7  W.  R  60;   Ridgway  y.  Cannon,  2  W.  R.  478. 

Pollock,  C.B. — I  am  of  opinion  that  this  application 
should  be  granted. 

Bramwell,  B. — I  am  of  the  same  opinion.  I  think 
you  should  show  that  you  haYO  proceeded  as  you 
would  if  the  defendant  had  not  been  a  lunatic,  and 
that  CYcry  effort  has  been  made  to  effect  personal 
serYice  of  the  writ  of  summons.  That  appears  to  be 
the  case  here.  If  it  had  been  shown  that  the  lunatic  had 
been  kept  out  of  the  way,  you  would  not  haYO  stood  in 
the  same  position.  With  all  respect  to  the  Court  of 
Common  Pleas,  I  think  the  remarks  in  Holmes  y.  Service, 
as  to  the  case  of  lunatics,  being  an  omission  in  the  Act  of 
Parliament,  is  not  well  founded. 

Chajtxell,  B.,  concurred. 

Wilde,  B. — I  am  of  ihe  same  opinion.  This  case 
stands  on  the  same  footing  as  the  case  in  the  Common 
Pleas.  If  the  defendant  had  been  shown  to  haYC  been 
taken  out  of  reach,  and  the  writ  had  not  been  brought  to 
his  knowledge,  the  case  would  be  different.  In  this  case 
the  lunatic  is  in  the  same  position  as  a  defendant  who, 
haYing  knowledge  of  the  issue  of  a  writ  of  summons, 
CYades  serrice  of  the  writ. 

Application  granted. 

Attorney,  David  Gray. 


C. 


Holland  v.  Russell.* 


May  9. 

Marine  insurance — Principal  and  agent — Suppression  of 
a  material  fact  by  agent — Settlement  in  account  equiea- 
lent  to  payment — Voidable  policy — Action  to  recover 
bach  money  paid  over  by  an  agent  to  a  foreign  principal 
— Money  paid  under  mistahe. 

The  defendant,  as  agent  for  a  foreign  owner,  entered 
into  a  policy  on  a  ship  in  the  usual  form,  being  at  that 
time  in  possession  of  a  letter  from  the  captain  informing 
him  that  the  ship  had  received  injury,  which  fact,  without 
intending  to  act  fraudulently,  he  did  not  disclose  to  the 
plaintiff,  tlie  underwriter.  The  ship  was  lost,  and  the 
plaintiff  paid  the  defendant  the  amount  of  tfie  insurance  ; 
and,  having  become  acquainted  with  the  circumstance  of 
the  concealment,  brought  this  action  for  money  had  and  re- 
ceived to  recover  bach  tlie  sum  he  liad paid.  The  defen- 
dant, before  lie  was  aware  of  the  plaintiff  s  intention  to 
dispute  tlie  policies,  and  acting  bond  fide  througliout, 
transmitted  the  amounts  he  liad  received  from  various 
underrvriters,  with  tlie  exception  of  a  sum  for  which  he 
had  given  his  principal  credit  in  a  settled  account,  and  of 
another  sum  which,  with  the  authority  of  Jiis  prineipal,  he 
Iiad  expended  in  a  suit  brought  by  him  on  behalf  of  his 
principal  against  another  underwriter  of  the  same  policy. 


•  Before  Erle,C.J.,  Pollock,  C.B.,  Willl/lms,  Willes, 
and  Keating,  JJ.,  and  Bramwell  and  Channell,  BB. 
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Common  Law. 


HOLLAKD  V.  RUBSELL. — ^MABTIH  V.  GraKOBR  AKD  OTHEBS. 


OOHMON  Law. 


Jlrld  (affirming  tlie  judgment  cf  the  Queen's  Bench) ^ 
that  the  defendant  hamng  aeted  bon&  fide  throughout,  not 
hating  been  guilty  of  any  wilful  falsehood,  nor  having  done 
any  actionable  wrong  to  the  plaintiff,  there  was  nothing 
in  the  eireinngtances  to  deprive  him  of  the  protection  to 
irhi 'h  an  agent  who  has  paid  over  money  to  his  principal 
is  enfifhd;  t/tat  the  settlement  in  account  with  his  prin- 
cipal  iras  equivalent  to  payment  over,  and  that  he  was  not 
liable  to  refund. 

Appeal  agrainsfc  a  decisison  of  the  Queen's  Bench,  dis- 
charging: a  rule  to  enter  a  verdict  for  the  plaintiff  (hilly 
rcparted  1  B.  &  S.  425,  80  L.  J.  Q.  B.  308,  9  W.  R.  737.) 

Sir  O.  Hon y man,  for  the  appellant,  the  plaintiff. — The 
plaintiff  is  entitled  to  have  the  verdict  entered  for  him. 
Russell  V.  Thornton,  4  H.  &  N.  788,  6  H.  &  N.  (in  error)  140, 
8  W.  R.  Gl  5,  shows  that  the  concealment  in  this  case  ren- 
dered the  policy  voidable.    The  policy  waa  effected  in  the 
defendant's  name,  through  Hodges  k,  Johnson,  brokers.    In 
a  letbcr  to  his  principal,  written  before  the  insurance,  the 
defendant  states   with  reference  to  the  damage  '*  I  am 
afraid  it  will  make  her  re-insurance  very  difficult."     It 
follows,  then,  that  this  is  not  simply  the  case  of  money 
paid  to  an  agent  to  hand  over  to  his  principal.      It  was 
paid  to  Russell  in  his  own  right;  and  though  the  defen- 
dant acted  bond  fide,  and  did  not  know  the  effect  which 
his  concealment  might  have  on  the  policy,  he  must  be 
taken  to  know  the  law,  or  suffer  the  oonsequenoee  of  his 
ignorance;  and,  though  not  guilty  of  a  moral  fraud,  he 
was  guilty  of  fraud  in  point  of  law:    Bilbie  v.  Lumley, 
2  East.  469;  Townsend  v.  Crowdy,  8  C.  B.  N.  S.  477;  Kelly 
V.  Solari,  9  M.  &  W.  54;   Carter  v.  Boehm,  1  Sm.  L.  C.  270. 
[Bramwell,  B. — "  Fraud  in  point  of  law  "  is  to  my  mind 
the  oddest  expression.]    The  defendant  knew  or  was  bound 
to  know  that  he  was  receiving  from  the  plaintiff  money 
which  he  was  not  entitled  to  receive.     The  defendant 
states  that  one  reason  why  he  did  not  communicate  the 
captain's  letter  was  that  he  believed  the  statement  of  the 
damage  to  be  exaggerated.     Is  a  credulous  man  to  be  in  a 
better  condition  than  one  exercising  a  sound  judgment? 
Buller  V.  Harrison,  Cowp.  665,  will  be  cited  against  me. 
The  defendant  has  his  remedy  against  the  principal,  and 
would  not,  in  having  to  re-fund,  suffer  the  hardship  sup- 
posed: Standish  v.  Hoss,  3  Ex.  527,  633.     Settlement  in 
account  is  not  always  equivalent  to  payment,  and  was  not 
so  here.     Sweeting  v.  Pcarce,  7  C.  B.  N.  S.  449;    Cox  v. 
Prentice,  3  M.  &  S.  344.      It  appears  that  part  of  the 
moneys  retained  was   £160  commission  for  collecting. 
What  claim  can  the  defendant  have  to  commission  for 
collecting  this  money,  which  he  ought  neither  to  have 
collected  nor  transmitted?     [Bramwell,  B. — Would  not 
any  other  broker  who  had  collected  it  have  been  entitled 
to  the  commission?]     That  may  be  so. 

Lush,  Q.C.,  (  Watkin  Williams  with  him,)  for  the  defen- 
dant.— Money  paid  to  an  agent  as  agent  is  not  recoverable 
from  him  after  it  has  been  paid  over.  [Eble,  C.J. — But 
the  argument  against  you  is  that  this  money  was  not  paid 
to  the  defendant  as  an  ordinary  agent.]  y^haX,  took  place 
between  the  defendant  and  the  foreign  principal  after  the 
receipt  of  the  money  by  the  former  was  equivalent  to  his 
handing  over  the  whole  sum  received,  and  then  recovering 
back  a  part.  It  was  a  mercantile  settlement  of  accounts. 
[Bramwell,  B. — The  defendant  may  have  given  credit 
subsequently  on  the  footing  of  that  settlement.]  It  was 
a  transaction  binding  on  both;  and  on  that  point  the 
judgment  below  is  right,  llien  the  defendant  was  not  in 
a  position  differing  from  that  of  an  ordinary  agent.  He 
was  not  the  party  who  effected  the  policy.  He  caused 
Hodges  k.  Co.,  the  brokers,  to  effect  it,  and  took  their  judg- 
ment as  to  the  necessity  of  communicating  the  letter  to 
the  plaintiff.  [Eble,  C.J.—  He  knew  of  the  damage;  but, 
though  acting  bond  fide,  did  not  know  his  duty.]  An 
agent  who  receives  money  for  his  principal  is  bound  to 
pay  it  over.  This  was  not  paid  over  precipitately — ^that 
might  go  to  show  fraud:  it  was  retained  for  two  years, 


during  which  time  the  plaintiff  never  made  a  claim.  The 
defendant's  ignorance  of  law  amounted  to  ignorance  of 
fact. 

Ilonyman  replied.  [Braitwell,  B.*— Was  it  a  wrong- 
ful act  on  the  part  of  the  defendant,  as  agent,  not  to  com- 
municate the  letter?  That  seems  to  me  to  be  the  turning 
point.]  An  agent  who  pays  over  money  is  only  protecte<l 
against  having  to  re-fund  when  he  has  not  committed  any 
default.  Ex  <tquo  et  bono,  the  defendant,  on  account  of 
his  default,  is  bound  to  re-fund.  Jgnorantia  facti  excusot 
igjiorantia  juris  non  excusat  applies  to  civil  as  well  as  cri- 
minal cases:  Mariindale  v.  Fulkner,  2  C.  B.  720;  Mar- 
riott V.  Hampton,  2  8m.  L.  C.  364.  [Pollock,  CB.^The 
rule  in  that  case  has  not  been  overruled,  but  very  trifling 
distinctions  have  lately  been  taken  advantage  of  to  enable 
money  to  be  recovered  back.]  Midland  Great  Western 
Jlailway  of  Ireland  v.  Johnson,  6  H.  L.  Cas.  798,  6  W.  R. 
510;  Townson  v.  Wilson,  I  Camp.  396;  Edwards  v. 
Hodding,  6  Taunt.  815. 

Erlb,  C  J.— This  waa  an  action  hj  Holland,  tiie  insurer, 
to  recover  back  £200,  paid  by  him  to  Russell,  the  agent 
of  the  assured.  We  are  of  opinion  t^at  the  jugment  of 
the  Court  below  must  be  affirmed.  The  defendant  received 
the  money  for  a  foreign  principal,  and  paid  it  over  in 
1857.  There  was  a  settlement  in  account  with  his  prin- 
cipal, which,  under  ordinary  circumstanoea,  would  amount 
to  payment.  There  is  nothing  in  ^e  circumstances  to 
deprive  him  of  the  protection  which  an  ordinary  agent 
has  who  has  paid  over  money  to  his  principal  before  he 
has  received  notioe  not  to  pay  it  over.  When  Russell 
effected  the  insurance,  and  before  he  had  received  and 
paid  over  the  money,  he  had  received  a  letter  which  waa 
not  communicated  by  him  to  the  insurer;  and,  in  case  an 
action  had  been  brought  against  the  plaintiff  on  the  policy, 
the  concealment  by  Russell  of  the  facts  communicated  to 
him  by  the  letter  would  have  been  a  defence;  but  no  ac- 
tion could  have  been  brought  by  the  plaintiff  against 
Russell  for  the  concealment,  for  it  is  found  tiiat  he  acted 
bond  fide,  and  did  not  know  the  legal  consequences  of  the 
suppression.  He  was  not  guilty  of  any  wilful  falsehood. 
He  concealed  the  facte  communicated  by  the  letter  with 
the  entire  intention  of  doing  right  to  his  principal  and  to 
the  insurers;  and  the  concealment  was  not  an  actionable 
wrong  as  between  him  and  them.  The  point  of  Sir  George 
Honyman's  axgument  waa  that  the  oaae  was  as  if  Russell 
had  done  an  actionable  wrong  in  not  bringing  forward 
the  letter.  As  against  Holland,  the  policy  waa  voidable; 
and  Ruaaellt  in  performing  his  duty  to  his  principal,  de- 
manded payment  of  it,  and  having  received  it  was  bound 
to  pay  it  over.  His  intention,  all  the  way  through,  was 
to  do  that  which  was  perfectly  right.  If  he  had  hastened 
to  make  the  payment,  or  done  anything  of  that  sort,  there 
might  have  been  some  foundation  for  the  argument  for 
the  plaintiff. 

Judgment  e^ffirmed. 

Attorneys  for  the  plaintiff,  Walton  .5'  Butt. 

Attorneys  for  the  defendant. 


EX.C. 


Feb  3;  May  11. 
Martin  r.  Grakoer  and  Others.* 

Shipping,  law  of — Marine  intttrance — Total  or  average  loss, 
criterion  of — Exceptional  class  of  sh  ip — A  bandon men  t, 
notice  of. 

The  owners  of  a  ship  of  exceptional  size  and  class,  valued 
at  £17,000,  effected  policies  on  her  in  the  vsualform  for 
£16,000,  Jroni  Bombay  to  Liverpool.  On  the  voyage  she 
sustained  damage,  and  it  became  necessary  for  her  topfit 
in  at  a  poit  in  the  Mauritius,  where  the  matter,  after  com- 

♦  Coram. — Erle,  C.J.,  Pollock,  C.B.,  Williams  and 
I  Keating,  JJ.,  and  Martik  and  Wilde,  BB. 
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muni^iaHng  fvith  her  owners^  sold  her  instead  ofhamng  her 
repaired.  She  had  cost  her  ownert  £20,0€K),  and  that 
would  hate  been  the  eo§t  of  building  such  a  $hip  at  the 
time  fehen  the  policy  attaehed;  the  eoH  of  repairing  her 
weuld  hare  been  £10,600 ;  but  her  value,  when  repaired, 
on  account  of  her  being  of  an  exceptional  olafs,  would  have 
been  only  £7,500  ;  but  any  person  wanting  such  a  ship 
would  have  had  to  pay  muck  more  than  £10,500  for  such 
a  ship  as  she  would  have  been  if  she  had  been  repaired. 

Held,  by  the  majority  of  the  Court,  ^firming  the  judg- 
ment of  the  Qtteen's  Bench,  upon  a  ease  tUUed  between 
the  owners  and  an  underwriter,  that  the  inference  to  be 
drawn  from  the  facts  was  that  there  had  been  no  construe- 
tire  total  loss ;  and  also,  that  upon  the  facts  stated  the 
notice  of  abandonment  was  intt^ficient. 

Appeal  against  a  jndgment  of  the  Court  of  Queen's 
Bench  on  a  special  case  (reported  2  B.  &  S.  456,  81  L.  J. 
Q.  B.  186). 

The  plaintiffs,  being  owners  of  the  Acadia,  cansed  her 
to  be  insured,  by  policies  in  the  usual  form,  for  £3,000, 
from  Bombay  to  Liverpool.  The  ship  was  valued  in  the 
policies  at  £17,000,  and  the  defendant  underwrote  this 
policy  for  £100. 

The  plaintiifs  effected  other  policies  to  the  amount  of 
£13,000,  making  the  whole  £16,000. 

When  off  Algoa  Bay  she  encountered  severe  weather, 
and  sustained  such  damage  that  it  was  necessary  to  put 
into  an  immediate  port,  and  the  master  accordingly  put 
into  Port  Louis,  in  the  Mauritius,  on  the  21st  of  August. 
On  the  23id  of  August  she  was  surveyed,  and  found  to 
be  making  eleven  inches  of  water  per  hour.  The  cargo 
was  partly  discharged  for  further  examination,  and  on 
the  7th  of  October  she  was  making  eleven  and  a  half 
inches,  the  greater  part  of  the  cargo  having  been  dis- 
charged. Estimates  of  Hbe  probable  cost  of  repairing 
were  made,  and  a  correspondence  took  place  between 
the  master  (who  was  also  an  owner,  and  one  of  the 
plaintiffs)  and  the  owners  in  England,  and  the  substance 
of  their  reply  was  that  they  left  it  entirely  to  the  mas- 
ter's judgment  to  do  the  best  he  could  for  all  parties. 

Between  the  11th  of  October  and  10th  of  November 
the  master  made  arrangements  by  which  the  cargo  was 
sent  on  to  Liverpool. 

On  the  10th  of  November,  after  all  the  cargo  had 
been  discharged,  further  damages  were  discovered.  Fur- 
ther surveys  and  estimates  were  made,  and  upon  the  lat- 
ter being  submitted  by  the  master  to  competent  surveyors 
they  certified  that,  having  carefully  examined  all  the  es- 
timates for  repairs,  as  recommended  by  the  surveyors, 
they  thought  the  rates  equivalent  to  those  generally  made 
in  the  Mauritius;  that  the  estimates  were  generally  far 
fihort  of  the  dock  expenses;  that  they  were  of  opinion 
that  the  captain  would  not  be  justified  in  entering  upon 
repairs,  which  would  evidently  exceed  £10,000,  and  re- 
commended him  to  abandon  for  the  Interest  of  all  con- 
cerned. 

On  the  13th  of  December  the  master  attended  be- 
fore a  notary  at  Port  Louis,  and  formally  declared  that 
he  abandoned  to  the  underwriters;  and  a  notarial  act 
was  drawn  up,  recording  such  abandonment,  and 
t&e  intention  of  the  master  to  sell,  and  hold  the 
proceeds  for  account  of  whom  it  might  concern. 
On  the  7th  of  January  in  the  year  following  (1860)  the 
ship  was  sold  by  auction  at  the  Mauritius,  and  realised 
£1,070  net;  and  she  was  afterwards  broken  up.  On  the 
10th  of  February  the  owners  in  England  received  from 
the  master  the  surveyor's  report  and  the  further  estimates 
and  notarial  act  mentioned  above;  and  on  the  same  day 
the  assured  gfave  the  underwriters  notice  of  abandonment, 
which  they  refused  to  accept.  The  cost  of  repairing 
would  have  been  £10,500. 

In  1855  the  plaintiffs  bought  the  ship  for  £20,000, 
which  would  be  the  cost  of  building  such  a  ship  at  the 
date  of  the  policy  and  of  the  sale.     Twenty  per  cent. 


would  be  a  reasonable  reduction  from  i^at  price  for  wear 
and  tear. 

The  value  of  the  ship  to  sell  when  the  risk  oommeneed 
was  £7,500;  and  if  the  repairs  had  been  done,  her  value 
to  sell,  when  completed,  would  be  the  same  sum. 

She  was  a  vessel  of  exceptional  size  and  class,  and  her 
value  to  sell  would  at  any  time  materially  depend  upon 
whether  the  sale  were  at  the  instance  of  an  owner 
anxious  to  sell,  or  of  a  buyer  anxious  to  purchase.  The 
stated  sum,  £7,500,  is  what  she  would  have  realised  if 
sold  by  an  owner  anxious  to  sell  at  the  period  in  ques- 
tion, when  the  market  for  all  kinds  of  shipping  was  much 
depressed. 

An  owner  wanting  such  a  ship  and  having  to  elect  to 
sell,  to  repair,  or  to  purchase  would  have  elected  to  repair, 
for  such  a  ship  could  neither  have  been  built  nor  purchased 
for  £10,600. 

Upon  the  facts  above,  the  plaintiffis  claim  to  recover 
the  sum  insured  as  for  a  constructive  total  lose.  The 
defendant  contends  that  he  is  not  liable  for  a  constructive 
total  loss,  but  ioT  an  average  loss  only. 

The  Court  was  to  have  i>ower  to  draw  inferences  of 
fact.  The  Queen's  Bench  held  that  the  loss  was  an 
average  loss  only,  for  that  the  assured  had  not  shown 
affirmatively  that  the  cost  of  repair  would  have  exceeded 
the  value  of  the  ship  when  repaired;  that  the  inference 
from  the  facts  was,  that  ihe  cost  of  repair  would  be  less 
tiian  such  value,  inasmuch  as  the  market  price. of  such  a 
ship  was  not  the  test  of  her  real  value— which  must  be 
gathered  from  all  the  circumstances  of  the  case. 

L7(sh,  Q.C.n  (Wathin  Williams  with  him,)  for  the  ap- 
pellant.— ^The  defendant  is  liable  for  a  total  loss.  The 
loss  is  to  be  estimated  with  reference  to  what  such  a  ship, 
when  repaired,  would  fetch  in  the  market;  and  not  with 
reference  to  the  sum  which  a  fanciful  purdiaser  who  re- 
quired an  exceptional  ship  for  a  particular  purpose  would 
have  to  pay  for  such  a  ship.  Her  market  price  when  re- 
paired would  have  been  £7,600;  but  it  would  have  cost 
£10,500  to  have  rendered  her  worth  that  sum.  The  fact 
that  being  an  exceptional  class  of  ship  she  cost  originally 
£20,000,  and  was  worth  £16.000  to  one  who  wanted  her, 
is  not  a  matter  to  be  taken  into  consideration.  The  case 
does  not  find  that  she  was  either  being  used  or  about  to 
be  used  in  any  exceptional  trade.  The  owners,  therefore, 
are  to  be  treated  as  ordinary  owners.  The  question  is 
what  was  the  value  of  the  ship  taken  as  assets  ?  Would 
a  prudent  owner  repair  under  the  circumstmces  ?  [Pol- 
lock, C.B. — It  is  a  question  of  fact,  and  not  of  law;  and 
such  cases,  unless  the  point  of  law  is  distinctly  stated, 
ought  not  to  be  brought  into  a  court  of  error.  A  number 
of  facts  are  stated,  and  then  we  are  asked  under  those 
circumstances  was  it  a  total  loss.  A  court  of  error  should 
be  called  upon  to  decide  on  principle.  The  valuation  in 
the  policy,  I  think  it  may  be  said,  has  nothing  to  do  with 
the  question.  Under  peculiar  circumstances,  when  troops 
have  to  be  carried,  and  ships  are  in  great  demand,  an 
owner  might  be  justified  in  valuing  his  ship  at  a  very 
large  sum.  This  case  does  not  find  whether  the  owner 
did  want  such  a  ship.  We  are  not  informed  what  she 
was  purchased  for,  or  for  what  trade  she  was  intended. 
Directly  the  arbitrator  comes  to  a  turning  point  he  stops 
short.  He  does  not  knock  the  nail  on  the  head.]  Irving 
V.  Manning^  1  H.  L.  Cas.  287,  cited  31  L.  J.  Q.  B.  188. 

Mcllish,  Q.C.  (Brown  with  him.) — ^The  market  price 
is  not  the  necessary  criterion  to  be  looked  to  in  the  case 
of  a  ship  of  an  unusual  kind.  [Pollock,  C.B. — Certainly 
not.  The  case  was  fit  for  the  consideration  of  a  Liver- 
pool jury.  The  judge  might  have  tdd  them  that  the 
value  of  the  ship  just  to  sell  was  not  the  only  thing  to  be 
looked  to;  that  other  circumstances  might  be  considered. 
I  think  there  is  not  the  slightest  doubt  in  the  minds  of 
any  of  the  judges  on  the  points  intended  to  be  argued. 
When  we  have  decided  we  shall  have  been  interpoeed  in- 
stead of  a  jury  to  decide  a  question  of  fact.]    It  is  to  be 
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assumed  that  the  nninsored  owner  wants  the  ship  for  I 
use,  and  not  to  sell,  and  that  he  requires  the  particular  | 
kind  of  ship  which  he  is  using.  If  so  the  cost  to  build, 
and  not  the  market  price,  is  the  test.  The  prudent 
owner  in  this  case,  therefore,  would  have  repaired.  Then, 
notice  of  abandonment  was  clearly  necessary,  but  was 
given  too  late:  Kni{iJU  v.  Fiiithj  15  Q.  B.  G49.  It  was 
not  given  till  more  than  a  month  had  elapsed  after  the 
sale.  Though  not  bound  to  send  home  the  ship  the 
owners  might  have  left  her  for  the  underwriters  to  send 
home.  It  was  not  necessary  to  sell  so  hastily.  Notice  of 
abandonment  should  have  been  gpiven  on  the  0th  of  Jan- 
uary,  when  the  master  wrote  home;  but  it  was  not  given 
till  the  10th  of  February.  [Wilde,  B. — ^The  only  pro- 
position of  law  on  the  point  is  that  where  notice  of  aban- 
donment is  necessary  it  must  be  given  promptly.]  2  Am. 
Ins.  ed.,  1848,  sect.  3,  par.  404;  Hunt  v.  It^yal  Exch<ingey 
5  M.  &^S.  47;  Aldridge  v.  Bell,  1  Stark.  498. 

Li(4h,  in  reply. — Assuming  the  facts  were  such  as  to 
justify  the  owner  in  abandoning,  the  plaintiffs  did  all 
that  the  law  requires.   Abandonment  is  one  thing:  notice 
of  abandonment  is  another.     In  order  to  make  out  a  total 
loss,  the  law  requires  an  irrevocable  act  to  be  done  by  the 
owner  to  show  that  from  that  time  the  wreck  is  vested 
in  the  underwriter.    The  master  went  before  the  notary 
on  the  13th  of  December.     He  felt  the  case  was  one  of 
difficulty,  and  did  not  abandon  till  recommended  to  do 
so  by  tiie  surveyors.     Abandonment  may  be  complete 
before  notice  of  it.     Notioe  before  the  sale  was  not  neces- 
sary.    It  is  a  question  of  fact  and  not  of  law  whether  the 
notice  was  given  in  time;  and  the  inference  here  is  that 
it  was  given  as  soon  as  it  could  reasonably  be  expected. 
[Wilde,  B. — Where  do  you  find  it  laid  down  that  there 
is  any  distinction  between  abandonment  and  notice  of 
abandonment?     He  refeiTed  to  Hoiue  y.  SaUador,  1  Bing. 
N.  C.  52G.]     It  has  never  been  urged  that  the  sale  was 
premature,  and  is  not  so  found:   Cambridge  v.  Amlertotij 
2  B.  &  C.  09 1 ;  Oimmell  v.  Sewell,  5  H.  &  N.  728,  8  W.  R.  639. 
[Eble,  C.J. — If  the  plaintiffs  had  wanted  such  a  ship  as  this, 
it  would  have  been  totheir  interest  to  repair.]     [Mabtin, 
B. — The   test  given   in  Ireinyf  v.  Ma  lifting  is  perfectly 
plain.]     [Wilde.  B. — The  true  test  is  what  a  prudent 
owner  would  do  if  uninsured.]     It  is  not  suggested  that 
the  owners  did  not  do  the  best  they  oould  for  all  con- 
cerned. 

Cnr.  iuh,  rult. 

May  1 1. — Eble,  C.J.,  in  delivering  the  judgment  of  the 
Court,  said  the  Queen's  Bench  had  given  their  judgment 
in  favour  of  the  defendant  on  one  of  the  questions  raised 
in  the  case — viz.,  that  there  had  been  no  constructive 
total  loss.  The  Qaeen's  Bench  said  nothing  upon  the 
question  of  the  notice  of  abandonment  having  been  g^ven 
ill  time.  The  appeal  to  this  Court  was  upon  the  ques- 
tion whether  there  had  been  a  constructive  total  loss — 
the  appellant  alleging  that  the  judgment  was  wrong  in 
saying  that  there  was  no  constructive  loss.  In  the  court 
below  and  in  this  court  the  questions  turned  entirely  upon 
the  facts  stated  in  the  award.  No  rule  of  law  was  in- 
volved in  the  dispute,  the  only  question  being  as  to  the 
application  of  the  law  to  the  facts  set  out  in  the  award. 
There  had  been  some  difference  of  opinion  amongst  the 
judges  in  this  court;  but,  as  it  was  a  question  of  fact, 
it  would  only  be  necessary  to  state  the  result,  without 
stating  the  grounds  of  the  judgment  The  large  majority 
of  the  Court  affirmed  the  judgment  of  the  Court  below. 
Erie,  C.J..  Pollock,  C.B.,  Williams,  J.,  ChanneU  and  WUde, 
BB.,  were  of  that  opinion.  Keating,  J.,  and  Martin,  B., 
were  of  a  contrary  opinion — viz.,  that  there  had  been  a 
constructive  total  loss.  Upon  that  question,  therefore, 
there  was  a  majority  of  five  to  two.  In  case  this  matter 
should  be  taken  to  a  court  of  error,  this  Court  had  con- 
sidered the  question,  whether  the  notice  of  abandonment 
was  good  in  point  of  time.  Martin,  B.,  was  of  opinion 
that  the  notice  was  in  time,  but  the  rest  of  the  Court 


oonsideted  that  it  wai  not.     Upon  that  point,  therafara 
the  judgment  of  the  Court  below  was  affirmed. 

Pollock,  C.B.,  observed  upon  the  frequency  of  the 
practice  lately  of  referring  questions  of  fact  to  the  judges, 
which  formerly  was  a  mabber  of  rare  ooourrenc3,  ai  the 
judges  had  always  endeavoured  to  avoid  deciding  ques- 
tions of  faot,  which  were  within  the  province  of  a  jury. 
It  was  much  better  that  judges,  in  such  cases,  should  give 
their  judg'ments  as  juries  returned  their  verdicts,  without 
stating  their  reasons.  The  expression  of  individual 
opinion  could  neither  illustrate  a  principle  n^r  aivauca 
the  study  of  the  law. 

Ju'Jjm'iiit  a  firms  [I . 

Attorneys  tyr  the  appellant,  Cjtterill  *5*  Co. 

Attorney  for  the  respondent,  Ilo$coe. 


B.C. 


May  7. 


Reg.  r.  Overseebs  op  Islington. 


Poor — Claim  to  he  pitt  on  poor-rate — Acts /or  the  letter 
local  inana/fenutU  of  the  metropolia — Vestry — Occrteen. 

Undr.r  local  Acti  relating  to  a  parish  the  vestrg  liad 
power  to  make  poor-rates^  and  ilu  powers  of  the  vestry  were, 
by  tfve  Acts  fur  the  better  local  management  of  the  metro- 
polis, transferred  to  the  new  vestry  under  those  Acts,  Th? 
4th  section  of  the  later  Act,  19  <J*  20  Vict.  c.  112,  provides 
that  occupiers  claiming  to  be  rated  may  give  notice  and 
pay,  or  tender  to  the  overseers,  and  upon  that  being  dont* 
they  arc  required  to  put  the  name  on  the  rate. 

Held,  tJiat  as  the  overseers  had  no  control  over  the 
rate,  tlierc  was  no  ground  tor  a  mandamus  to  tliem  at  the 
instance  of  an  occupier  who  had  proceeded  und^r  the  4th 
section,  and 

Semble,  tliat  the  notice  and  payment  or  tender  should 
liave  been  to  tlie  neiv  vestry. 

D.  Kean  shewed  cause  against  a  rule  nisi  for  a  manda- 
mus obtained  by  Tapping  to  direct  the  overseers  of  Isling- 
ton to  place  the  names  of  certain  persons  on  the  poor- 
rate.  It  appeared  that  the  power  under  the  Local  Acts 
for  making  rates  for  the  relief  of  the  poor  had  been 
transferred  to  the  vestry,  constituted  under  18  &  19  Vict, 
c.  120,  and  19  &  20  Vict  c.  112,  for  the  better  local 
management  of  the  metropolis,  and  thatt  such  vestry  now 
makes  the  rate,  and  has  the  custody  of  the  books  relating 
to  it.  The  4th  section  of  19  &  20  Vict.  c.  112,  enacts 
that  any  i>er8on  occupying  a  tenement  may  claim  to  be 
rated  in  respect  thereof,  and  "  upon  such  occupier  so 
claiming,  by  notice  in  writing  left  at  the  office  or  place 
of  residence  of  the  overseers  of  the  poor  of  the  pari.sh, 
or  one  of  them,  and  actually  paying  or  tendering  at  such 
office,  &c.,  the  full  amount  of  the  last  made  rate,"  &c., 
the  overseers  are  required  to  put  the  name  of  such  occu- 
pier on  the  rate.  The  occupiers  now  seeking  to  make 
this  rule  absolute  had  proceeded  under  the  4th  section, 
and  had  served  on  the  overseers  the  notice  and  made  the 
tender  therein  mentioned;  but  the  overseers  had  expressed 
their  inability  to  interfere. 

Kean. — ^Under  the  local  Act  the  vestry  made  the  rate, 
and  the  powers  of  that  vestry  are  transferred  to  the  new 
one.  The  applicants  have  applied  to  the  wrong  parties. 
It  was  a  mistake  on  their  part  to  make  the  demand  on 
the  overseers.  It  is  the  new  vestry  who  have  the  making 
of  the  poor-rates,  of  the  entries  in  the  books,  and  the 
custody  of  the  books.  The  application  shpuld  have  been 
made  to  the  new  vestry.  The  interpretation  clause  of 
18  &  19  Vict.  c.  120,  s.  250,  supports  this  view  by  enact- 
ing that  the  expression  "  the  overseers  of  the  poor  **  shall 
include  any  persons  authorised  to  make  and  collector 
cause  to  be  collected  the  rate  for  the  relief  of  the  poor  of 
the  parish.  In  reference  to  this  parish,  the  vestry  and 
not  the  overseers  are  the  persons  authorised  to  make  and 
ooUect:  18  &  19  Vict.  c.  120;  19  &  20  Vict.  o.  112,  s.  4; 
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Chancery. 


Hanslip  r.  KiTTON. — Re  Pugh. 


GHAKCERr. 


CocKBUR!?,  C.J. — ^The  CDurt  is  of  opinion  that  the  case 
proYod  aguinst  the  prisoner  will  not  warrant  a  conviction, 
as  the  false  representation  made  by  him  does  not  amount 
to  a  false  pretence  of  an  existing  fact. 

Conviction  quashed. 


Qt^mtttiSi. 


L.J. 


Hanslip  v.  Kitton. 
Practlce-^Produetion  of  documentt. 


May  7. 


A  pla'uUiff  after  decree  it  entitled  to  the  uiHal  affidavit 
as  to  documents,  notwithstanding  that  the  defendant  has 
answered  the  interrogatory  as  to  documents. 

This  was  an  appeal  from  an  order  of  Vioe-Chancellor 
Stuart,  refusing  an  application  by  the  plaintiff,  that  two 
of  the  defendants  might  make  the  common  affidavit  as 
to  documents  in  their  possession.  Both  the  defendants 
had  answered  an  interrogatory  as  to  documents,  and  their 
answer  had  not  been  excepted  to;  but  the  plaintd£F  alleged 
that  although  the  documents  disclosed  by  the  answer  were 
sufficient  for  the  decree,  they  were  not  sufficient  for  the 
purposes  of  the  accounts,  and  he  required  a  further  diB- 
oovery.  This  the  Yioe-Ohancellor  had  refused,  stating 
that  it  was  contrary  to  the  practice  of  the  Court  to  grant 
such  an  order  after  decree  when  an  answer  had  been  put 
in  to  an  interrogatory  as  to  documents  which  had  not 
been  excepted  to;  and  that  the  rule  ought  not  to  be  un- 
settled (see  the  report,  8  L.  T.  N.  S.  198). 

3f alius,  Q.C.,  and  Shebbeare,  for  the  plaintiff,  cited 
Jtochdale  Canal  Company  v.  King,  15  Beav.  11;  Rumbold 
V.  Ihrteath,  3  K.  &  J.  44;  Manbgr.  Bewicke,  4  W.  R.  622, 
27  L.  T.  55;  Cons.  Ord.  42. 

Ba^ion,  Q.  C,  and  Bird,  for  the  defendants,  cited  Mc  Veagh 
V.  Croall,  ante  457. 

Their  Lordships  considered  that  the  plaintiff  was  en- 
titled to  the  order,  and  ordered  accordingly.  The  costs  to 
be  costs  in  the  cause. 


LJ. 


Be  PuoH. 


June  2. 


Solicitor — Taxation  after  payment. 

IVJtere  a  bill  of  costs  was  delivered  on  the  completion  of 
a  purchase,  to  which  the  solicitor  was  a  party,  and  the 
solicitor  ref\ued  to  complete  the  purchase  without  payments- 
Held,  tltat  the  above  circumstances  were  evidence  of 
pressure,  and  justified  taxation  after  payment  notmith' 
standing  five  months  elapsed  before  the  presentation  of 
the  petition. 

This  was  a  petition  for  the  taxation  of  a  bill  of  costs 
after  payment,  on  the  ground  of  overcharge  and  pressure. 
The  petition,  which  was  presented  on  the  16th  of  Decem- 
ber, 1862,  stated  that  in  December,  1861,  tiie  petitioner, 
Mr.  George  Briscoe,  emplojed  Mr.  Edmund  Lechmere  Pugh 
as  his  solicitor,  and  agreed  with  him  for  a  loan  of  £500 
on  the  security  of  certain  reversionary  property.  On  the 
above  security  being  completed,  on  the  8th  of  January, 
1862,  Mr.  Pugh  deducted  from  the  loan  the  sum  of 
£89  9s.  2d.  for  costs,  but  did  not  deliver  any  bill  of  costs 
until  the  20th  of  January,  1862.  The  petitioner,  being 
pressed  for  money,  employed  Mr.  Pugh  for  the  purpose  of 
obtaining  further  advances  and  in  other  matters  up  to  the 
27th  of  March,  1862;  but  Mr.  Pugh  did  not  deliver  any 
further  bill  of  costs  until  the  27th  of  June,  1852,  when  he 
delivered  a  bill  of  costs  amounting  to  £113  14s.  dd.  and 
retained  the  amount  out  of  moneys  in  his  hands  belonging 
to  ihe  petitioner.  The  petition  then  charged  that  the  bills 
contained  seiiouB  overohargee,  and  that  payment  was  ob- 
tained under  preesuie,  and  tSiat  the  petitioner  had  been  pre- 


vented by  family  affliction  and  other  circumstances  from 
applying  sooner;  and  prayed  taxation  of  both  bills. 

The  petition  came  on  before  the  Master  of  the  Rolls  on 
tiie  30Ui  of  January,  1863,  when  the  Master  of  the  Rolls 
decided  that  the  petitioner  was  not  entitled  to  tax  the 
first  of  the  two  bills,  but  directed  taxation  of  the  second 
bill  on  the  usual  terms,  and  gave  no  costs  of  the  petition 
to  either  party.    From  this  order  Mr.  Pugh  appealed. 

The  appeal  came  on  for  hearing  on  the  1 1th  of  April 
last,  when  the  Lords  Justices  directed  the  taxation  as  or- 
dered to  proceed  without  prejudice,  and  the  appeal  to 
stand  over.  The  bill  had  aoconiingly  been  taxed,  and  the 
sum  of  £88  7s.  6d.  had  been  taxed  off;  and  the  costs  of 
taxation,  amounting  to  £12  lis.  8d.,  had  been  ordered  to 
be  paid  by  Mr.  Pugh,  whereby  the  entire  amount  due  had 
become  reduced  to  £50  19s.  2d, 

The  appeal  petition  now  came  on  again  before  their 
Lordships,  the  appellant  contending  that  the  taxation  was 
without  prejudice  to  the  question  whether  the  petitioner 
was  in  fact  entitled  to  have  the  bill  taxed,  and  that  no 
case  had  been  made  out  for  taxation  after  payment. 

It  appeared  by  the  evidence,  and  by  the  result  of  the  taxa- 
tion, IJiat  ihe  bill  in  question  contained  overcharges  to  a 
considerable  amount:  and  it  appeared  by  the  affidavit  of 
William  Quarrell,  the  petitioner's  present  solicitor,  that 
the  27th  of  June,  1862,  on  which  day  the  amount  of  the 
bill  had  been  retained  as  above  mentioned,  was  the  day 
fixed  for  the  completion  of  the  sale  of  the  petitioner's  re- 
versionary interest,  which  had  been  mortgaged  to  Mr. 
Pugh  as  above  mentioned,  and  had  been  sold  by  auction 
at  Wrexham  on  the  19th  of  May;  and  that  although  Mr. 
Pugh  had  been  requested  and  pressed  by  Mr.  Quarrell  to  de- 
liver his  bill  of  costs  before,  he  did  not  do  so  until  the  parties 
met  at  Mr.  Pugh's  offices  at  Worcester  for  the  completion 
of  the  purchase.  On  this  occasion  Mr.  Quarrell  and  the 
petitioner  met  ihe  purchaser's  solicitor  at  Mr.  Pugh*8 
offices,  but  had  no  time  to  peruse  the  bill  of  costs,  and  Mr. 
Pugh  required  payment  of  his  principal  and  interest,  and 
also  of  the  amount  of  his  bill  of  costs,  before  he  would  de- 
liver the  conveyance  to  the  purchaser's  solicitor.  The  pur- 
chaser's solicitor  had  come  all  the  way  from  Wrexham  to 
Worcester  to  complete  the  purchase,  and  required  the  pur- 
chase to  be  completed:  the  petitioner  was  therefore  com- 
pelled to  allow  Mr.  Pugh  to  retain  whatever  sum  he 
thought  fit,  but  he  did  so  under  protest.  Mr.  Pugh,  by 
an  affidavit  in  reply,  denied  that  any  undue  pressure  was 
used  at  the  time  of  the  completion  of  the  sale,  and  asserted 
that  the  petitioner  had  time  to  examine  the  bill  before 
payment 

Southgate,  Q.C,  and  Elderton,  for  Mr.  Pugh,  the  appel- 
lant. 

T.  A.  Boberts  {Bacon,  Q.C,  with  him),  for  Mr.  Briscoe, 
the  petitioner. 

The  following  oases  were  cited:— i?^  Hubbard,  15  Beav. 
251;  Be  Barrow,  17  Beav.  647,  2  W.  R.  109;  Be  Browne, 
1  De  G.  M.  &  a.  322;  Re  SHrke,  11  Beav.  304;  Be  Fyson, 
9  Beav.  117;  Be  Wells,  8  Beav.  416;  Be  Bennett,  8  Beav. 
467;  Be  Jones,  8  Beav.  479;  Be  Finch,  4  De  G.  M.  ^  G. 
108;  Be  PhUpotts,  18  Beav.  84;  Be  Loughborough,  2^ 
Beav.  439;  Be  Lett,  ante  15;  Be  Ihster,  2  De  G. 
F.  &  J.  105,  8  W.  R.  620,  8  W.  R.  620. 

Kkioht  Bruce,  L  J. — ^The  taxation  in  this  case  has 
taken  place,  as  I  understand  the  matter,  without  prejudice 
to  any  qu^tinn.  I  desire,  therefore,  to  deal  with  the 
matter  as  if  the  taxation  had  not  taken  place,  subject 
only  to  this  single  qualification — ^that  in  my  judgment 
the  taxation  has  not  produced  anything  favourable  to  the 
appellant's  case.  I  say  no  more  about  it,  and  we  will 
take  it  in  other  respects  as  if  no  taxation  had  taken  place. 
Looking  at  the  bill  as  untaxed,  and  looking  at  the  position 
in  which  the  parties  stood  to  each  other,  the  things  done 
and  the  charges  made  for  these  things,  I  should  have  said, 
if  neoessaiy,  that  whether  taxed  or  untaxed  it  was  a  very 
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Chancbxt. 


BeThabp. 


Ghancebt. 


\dgh  MIL  Bat  under  what  oironingfamoea  wag  it  deliTered 
and  paid?  The  bill,  npon  Mr.  Pogh's  affidavit;  had  pro- 
bably been  asked  for  the  daj  before— not  merely  on  the 
day  of  the  settlement  of  tiie  porohane.  I  know  not 
whether  Mr.  Pugh  was  to  blame,  bnt  the  bill  was 
not  deliTered  nntil  the  meeting  of  the  parties  oonoemed 
in  the  completion  of  the  pnrohase,  which  took  place  at 
Mr.  Pogh's  office.  The  solicitor  of  the  purchaser  was  in 
attendance  there  from  Wrexham  for  the  purpose  of  com- 
pleting the  purchase,  and  if  the  matter  had  then  been  de- 
layed, the  inconvenience,  injury,  and  expense  would  have 
been  considerable.  We  must  recollect  that  it  is  a  fair  in- 
ference from  the  evidence  on  both  sides  that  Mr.  Briscoe 
was  a  gentleman  in  straitened  circumstances,  and  some- 
what inconvenienced  by  debt,  to  whom  an  early  settle- 
ment of  ihe  purchase  was  of  consequence.  Looking  at 
all  these  dicumstances,  and  taking  the  view  most  favour- 
able to  Mr.  Pugh,  it  seems  to  me  that  the  bill  was  paid 
under  circumstances  of  pressure,  by  using  which  expres- 
sion I  do  not  mean  anything  disrespectful  or  disparaging 
to  the  conduct  or  character  of  Mr.  Pugh.  StiU  I  think 
that  substantially  neither  Mr.  Briscoe  nor  his  solicitor, 
Mr.  Quarrell,  were  altogether  free  agents  in  the  matter. 
Looking  at  i^ese  circumstances — tiie  lateness  of  the  de- 
liveiy  of  the  bill  and  the  nature  of  the  bill  itself — I  think, 
independently  of  what  has  appeared  on  taxation,  that 
there  was  a  case  for  taxation;  but  at  the  same  time  the 
case  comes  veiy  near  the  time.  Though  a  delay  took 
I^aoe  in  applying  for  taxation  after  payment — a  delay  of 
more  than  five  months — I  do  not  think  that  delay  was  so 
great  as  to  preclude  relief.  It  seems  to  me  that  the 
Master  of  the  Bolls*  order,  giving  no  costs  on  either  side 
down  to  ihe  time  when  the  Master  of  the  Bolls  made  the 
order,  was  right.  The  case  is  so  near  the  line  that  I  do 
not  think  tiiat  Mr.  Pugh  should  pay  the  costs  of  the  ap- 
peal; but  he  should  pay  the  costs  of  taxation. 

TuBiTEB,  L  jr.,  said  that  he  agreed  with  the  above  judg- 
ment for  the  same  reasons  as  were  therein  expressed.  The 
appeal  would  be  dismissed  without  costs. 

Solicitors  for  Mr.  Briscoe,  Ihfne$  ^*  Harvey, 


LJ. 


jR^Thabp. 


June  2. 


117/^ — Conxtruet'um — "Survivors  or  survivor" — **  Others 

or  other." 

M'hsre  an  estate  was  devised  to  .three  nephews  of  the 
testatrix  for  life,  with  remainder  to  tlieir  first  and  other 
tons  iti  tail  as  tenants  in  common,  and  in  case  of  the  death 
of  anf  of  her  said  nephews  to  such  of  her  said  nephews  as 
should  survive,  and  his  issue,  with  a  gift  over  on  the  death 
of  all  fkt-nephews  without  issue. 

Held,  that  the  gift  to  such  of  her  nephervs  as  should 
SHJTire  was  the  same  as  a  gift  to  the  "  survivors  or  sur- 
vivor" of  her  nephews,  and  might  be  construed  "  others  or 
other  "  of  her  nephews. 

This  was  an  appeal  from  an  order  of  Yioe-Chancellor 
Stuart»  on  a  petition  under  the  Trustee  Belief  Acts,  in 
which  the  construction  of  a  will  was  involved. 

Bliza  Mary  Tharp,  the  testatrix  in  the  cause,  by  her 
will,  dated  the  drd  of  August,  1830,  devised  certain  ea- 
tates  in  Jamaica  in  the  following  words: — "  I  give,  devise, 
and  bequeatii  unto  my  executors  and  trustees  hereinafter 
named,  and  their  respective  executors  and  assigns,  all 
Out  my  plantation  or  sugar  works,  situate  in  the  parish 
of  Hanover,  called  Blue  Hole,  with  the  lands  thereof,  and 
the  negro  and  other  slaves,  cattle,  stock,  and  plantation 
ntensils  thereon  being  or  thereunto  belonging,  to  hold  to 
them,  my  said  executors  and  trustees,  and  to  their  res- 
pective executors  and  assigns,  for  ever,  upon  trusty  never- 
theless, to  and  for  the  several  uses,  and  intents,  and 
pnrpoees  hereinafter  mentioned,  expressed  and  declared  of 
and  concerning  the  same— that  is  to  say,  in  trust  that 
they  my  said  exeoators  and  trustees  do  from  time  to  time, 


and  at  all  times  manage,  cany  on,  and  conduct  tiie  said 
estate  in  such  manner  as  they  shall  consider  most  bene- 
ficial, and  after  payment  and  discharge  of  all  such  con- 
tingencies and  charges  as  may  affect  the  same,  do  and 
shidl  pay  over  the  net  proceeds  to  my  nephews,  Thomas 
Newman,  Esq.,  and  Ben  Harding,  Esq.,  the  two  eldest 
sons  of  my  late  brother,  Bichard  Newman  Harding 
Newman,  and  John  Harding,  the  son  of  my  late  brother, 
John  Harding,  for  and  during  the  term  of  their  respec- 
tive natural  lives,  share  and  share  alike,  and  to  their  res- 
pective assigns,  and  in  case  of  the  death  of  all,  any,  or  either 
of  my  said  nephews,  then  that  my  said  trustees  shall  pay 
the  net  proceeds,  or  iheir  or  his  share  thereof,  unto  the 
eldest  son  of  such  of  my  nephews  lawfully  begotten,  or 
to  be  begotten,  and  the  heirs  male  of  the  body  of  such 
first  son  issuing,  and  in  default  of  such  issue  shall  pay 
the  same  to  the  second,  third,  fourth,  and  all  and  every 
other  son  or  sons  of  my  said  nephews  lawfully  begotten 
or  to  be  begotten  severally  and  respectively  and  in  re- 
mainder, one  after  the  other  as  they  shall  severally  be  in 
priorit^y  of  birth,  and  the  heirs  male  of  the  body  and 
bodies  of  all  and  every  such  son  and  sons  issuing,  the 
elder  of  such  sons,  and  the  heirs  male  of  his  and  their 
body  and  bodies  being  always  preferred,  and  to  take 
before  the  younger  of  the  said  sons,  and  the  heirs  male 
of  his  and  their  body  and  bodies  issuing,  and  for  want 
and  in  default  of  such  issue  to  pay  the  same  to  the 
daughter  or  daughters  of  my  said  nephews,  share  and 
share  alike,  and  to  the  heirs  of  their  bodies  lawfully  be- 
gotten, always  giving  a  preference  to  the  males  over  the 
females.  And  in  case  of  the  death  of  any  or  either  of 
my  said  nephews  without  lawful  issue,  male  or  female, 
then  to  pay  over  the  net  proceeds  to  such  of  my  said 
nephews  as  shall  survive,  and  to  their  and  his  issue,  in 
the  manner  hereinbefore  mentioned.  And  in  case  of  the 
death  of  all  my  said  nephews  and  their  issue,  then  I  give 
and  devise  my  said  estate  to  my  right  heirs  for  ever.'* 
And  after  providing  for  the  appointment  of  new  trustees 
the  testatrix  appointed  James  Guthrie,  John  Tharp,  and 
Benjamin  Houghton  Tharp  executors  and  trustees. 

The  testatrix  died  on  the  21st  of  October,  1831,  and  in 
the  year  1835  the  sum  of  £2,272  18s.  New  three  percent, 
annuities,  being  the  amount  awarded  as  slave  compensa- 
tion money,  was  transferred  unto  the  name  of  James  Tharp 
the  surviving  trustee. 

At  the  date  of  the  death  of  the  testatrix,  Thoma5t 
Newman,  Ben  Harding,  and  John  Harding,  the  three 
nephews  of  the  testatrix  mentioned  in  the  will,  were  all 
living.  Thomas  Newman  died  in  1856,  leaving  Thomas 
Harding  Newman,  his  eldest  son.  Ben  Harding  died  on 
the  2l8t  of  September,  1859,  witiiout  issue;  and  John 
Harding  died  on  the  28th  of  November,  1862,  leaving 
John  George  Harding,  his  only  son.  Thomas  Harding 
Newman  and  John  (George  Harding  had  respectively 
executed  disentailing  assurances. 

In  January,  1861,  Thomas  Beed  Tharp,  the  executor  of 
John  Tharp,  the  surviving  trustee,  transferred  the  fund 
into  court  under  the  Trustee  Belief  Acts ;  and  by  an 
order  made  in  June,  1861,  one-third  of  l^e  fund  was 
transferred  to  Thomas  Harding  Newman,  the  eldest  son 
of  Thomas  Newman. 

In  consequence  of  the  death  of  John  Harding,  the 
whole  of  the  fund  had  now  become  distributable,  and 
John  George  Harding  presented  this  petition,  asking  that 
the  whole  of  ihe  fund  remaining  in  court  might  be  paid 
to  him,  as  eldest  son  of  the  surviving  devisee.  This  was 
opposed  by  Thomas  Harding  Newman,  who  contended 
that  by  the  death  of  Ben  Harding  without  issue  his 
share  became  divisible  in  equal  moieties  between  the  other 
two  devisees  and  their  sons. 

The  Vioe-Chancellor  decided  in  favour  of  the  petitioner, 
and  from  this  Thomas  Harding  Newman  appealed. 

Kehewieh  (Bacon,  Q.  C,  with  him),  for  Thomas  Harding 
Newman,  contended  that  cross-remainders  must  be  im- 
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plied  by  reason  of  the  gift  oyer,  and  that  the  direction 
to  pay  over  the  net  proceeds  to  such  of  the  nephews  of 
the  testatrix  as  should  Burvive,  must  be  construed  to  mean 
the  other  nephews,  whether  they  survived  or  not— other- 
wise tlio  shares  to  be  taken  by  the  nephews  respectively 
would  depend  on  the  accident  of  survivorship. 

Greene^  Q.C.^  and  Jones  Batrman,  hyr  John  George 
Harding,  contended  that  the  words  of  the  will  were 
plain  and  intelligible,  and  ought  to  be  construed  literally, 
and  that  cross-remainders  were  not  to  be  implied  un- 
necesFarily. 

The  following  cages  were  cited: — Atkinson  v.  BartaUj 
10  W.  R.  281;  Atklmon  v.  Holthy,  ante  544;  Doc  v. 
Wehhj  1  Taunt.  2;^ 4;  Livexey  v.  Harding,  1  Rues,  k  Myl. 
636;  Tanfe  v.  Conmee,  8  Jur.  N.  S.  919;  Doc  v.  Waine- 
Wright,  GT.  R.  427;  Cole  v.  Seirell,  4  Dr.  &  War.  1;  Wilmot 
V.  Wilmot,  8  Ves.  10;  Holland  v.  AlUop,  29  Beav.  498, 
9  W.  R.  G83;  Sfnith  v.  Osborne,  6  H.  of  L.  Cas.  875,  6 
W.  R.  21;  Milsom  v.  Awdry,  5  Ves.  465;  Qundry  v.  Pin- 
niger,  1  D.  M.  &  G.  502;  Bird  v.  LncUe,  8  Ha.  301; 
WoUrn  V.  Andrewes,  2  Bing.  127;  Winterton  v.  Craiefurd, 
1  Russ.  &  MyL  407;  Leey,  StonCy  1  Ex.  674;  2  Jarman  on 
Wills,  c.  42. 

Knight  Bruce,  L.J.— In  this  will  If  the  testatrix, 
instead  of  the  words  "  such  of  my  said  nephews  as  shall 
survive,"  had  used  the  words  "  survivors  or  survivor  of 
my  said  nephews,"  there  would  have  been,  the  context 
being  considered,  a  weight  of  direct  authority  as  well  as 
reason  and  principle  in  favotir  of  the  conclusion  for 
which  the  appellant  contends.  There  probably  can  be 
no  substantial  distinction  suggested  between  the  expres- 
sions **  to  such  of  my  said  nephews  as  shall  survive,"  and 
"  the  survivors  or  survivor  of  my  said  nephews."  But  if 
a  distinction  could  be  suggested,  there  occurs  at  the  end 
of  the  devise,  in  the  immediate  neighbourhood,  these 
words,  **  in  case  of  the  death  of  all  my  said  nephews  and 
their  issue,  then  I  give  and  devise  my  said  estate  to  my 
right  heirs  for  ever."  It  appears  to  me  that  the  testa- 
trix has  expressed  her  intention  in  sufficiently  clear  lan- 
guage in  favour  of  the  appellant's  conclusion,  and  I  think 
that  the  order  should  bo  accordingly. 

Turner,  L.J. — I  agree.  It  is  clear  that  if  the  words 
used  had  been  **  survivors  or  survivor  "  they  would  in  this 
will  have  been  construed  "  others  or  other."  There  is  no 
gfreater  difficulty  in  construing  the  words  "  such  as  shall 
survive  "  to  mean  "  others  or  other,"  than  there  is  in  con- 
struing the  words  "  survivors  or  survivor  "  in  that  same 
manner — for  if  we  take  the  words  **  survivors  or  survi- 
vor "  in  their  natural  sense,  they  clearly  do  not  mean 
"  others  or  other."  We  stand  here  on  the  express  words 
of  the  will  as  construed  by  a  long  series  of  decisions. 
The  consequence  is  that  the  appeal  succeeds. 

Solicitors  for  the  appellant.  Lakes,  Kendall,  ^'  Lakes, 

Solicitors    for   the  respondent,  Bennett,  Banrson,    ^ 
Thomhill. 


L.J. 
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Be  Tilleard. 


Solicitor — Costs — BaUnay  company — Abandoned  scheme, 

Wfiere  a  company  is  prelected  for  the  construction  of  a 
railway,  but  only  a  small  part  of  the  scheme  is  vUimately 
sanctioned  by  Parliament,  the  costs  of  the  solicitor  of  the 
company,  of  and  relating  to  the  entire  scheme  a4  originally 
projected,  are  costs  of  obtaining  and  passing  the  Act,  aiid 
preparatoiy  thereto,  and  are  payable  by  the  company  ac* 
cordingly 

This  was  a  petition  by  t^e  Great  Korthem  and  Western 
l^lwi^  Company  of  Ireland  to  review  the  taxalsaa  of  a 
bill  of  costs  presented  by  Tilleard  k  Co.,  who  were  em* 
ployed  as  solicitors  to  the  company,  in  tiie  obtaining  of 
the  eempany'e  Aot»  and  pieparatoxy  theietOy  ih^  objec- 


tion being  that  the  taxing  master  had  allowed  to  the  so- 
licitors costs  relatog  not  only  to  the  line  actually  saao- 
tioned  by  Parliament  but  to  othw  lines  forming  part  of  a 
more  extended  scheme,  which  was  abandoned  before  the 
passing  of  the  Act.  The  original  scheme  for  which  the 
oompasy  was  projected  comprised  a  line  of  railway  from 
TuUamore  to  Sligo,  105  miles  long,  and  noticee  were  served 
and  expenses  incurred  in  relation  to  the  whole  of  the  line 
comprised  in  this  scheme.  The  scheme  was  i^terwards 
curtailed,  and  the  only  part  of  the  scheme  whioh  was 
sanctioned  by  Parliament  was  a  line  from  Atiilone  to 
Castlereagh,  thirty-five  miles  long.  The  question  now 
was  whether  the  company,  which  was  not  in  existence  at 
tiie  time  t^e  expenses  were  incurred,  and  which  was  in- 
oorporated  for  the  purpose  of  making  a  railway  from  Ath- 
k>ne  to  Castlereagh,  was  liable  to  pay  the  costs  of  pre- 
paring for  another  railway  which  was  abandoned  before 
the  company  came  into  existence.  The  company's  Aot 
provided  that  the  company  should  pay  the  oostsol  obtain- 
ing and  passing  t^e  Act  and  preparatory  thereto.  The 
Master  of  the  Rolls  supported  the  decision  of  the  taxing 
master. 

Baggalhy,  Q.C.,  and  Martineav,  for  the  company,  con- 
tended that  the  company  could  not  be  liable  for  the  costs 
of  a  scheme  with  which  it  never  had  any  connection. 
The  solicitor  must  get  his  costs  from  the  parties  who  had 
instructed  him. 

Selm/n,  Q.  C,  and  Pole,  icit  the  Bolidtors,  were  not  oaUed 
upon,  but  referred  to  the  case  of  Garden  v.  The  General 
Cemetery  Company,  6  Bing.  N.  C.  263. 

Knight  Bruce,  L J. — Although  the  line  of  railwt^ 
for  whfch  the  Aot  was  obtained  was  less  than  that  ori- 
C^ally  contemplated,  yet  it  was  included  in  the  greater 
scheme;  and  it  seems  to  me  that  the  costs  claimed  by  the 
solicitor  extend  to  matters  connected  with  the  whole  line, 
and  must  be  considered  as  relating,  within  the  meaning 
of  the  Act,  to  so  much  of  the  line  as  was  sanctioned  by 
Parliament.  It  appears  to  me,  therefore,  that  the  taxing 
master  took  a  correct  view  of  the  matter,  and  expressed 
it  well,  aiid  his  conclusion  has  been  rightly  adopted  by 
the  Master  of  the  Rolls.  A  case  might  have  been  made 
whether  in  strictness  a  demand  of  a  solicitor  could -be 
made  directly  against  the  company  or  body  not  existing 
when  the  bill  was  incurred.  But  I  believe  that  during 
many  years  the  habit  has  been  to  consider  this  class  of 
demands  in  the  light  of  continuing  demands  lor  prepara- 
tory costs.  In  my  opinion  it  is  fair  to  say  that  as  soon 
as  the  Act  passed  a  liability  from  the  oompany  to  the 
solicitor  was  constituted. 

Turner,  L  J. — I  agree.  These  costs  were  not  the  less 
costs  preparatory  to  Act  because  t^ey  extend  to  matters 
beyond  t&e  line  to  which  the  Act  applied.  It  is  dear 
that  this  Act  was  originally  intended  to  apply  to  a 
larger  scheme,  which  was  afterwards  cut  down.  The 
costs  were  costs  preparatory  to  ^e  obtaining  of  the  Act, 
although  the  Act  was  actually  granted  for  two  only  of 
the  lines  originally  projected.  The  Act  of  Parliament 
provides  that  the  expenses  preparatory  to  the  obtaining 
of  the  Act  are  to  be  paid  by  the  company.  If  any  doubt 
existed  on  the  point,  it  would  be  cured  by  t^e  circum- 
stance that  the  contmctors  for  the  origintd  scheme  are 
directors  of  the  company. 

Solicitors  for  the  company,  Walker  ^*  Martineau, 


M*  JZ< 


Newman  r.  Selpe. 


June  4. 


Prstctiee — Imbecile  d^endant — Appainiment  of  g^iardian 

ad  litem. 

Where  one  nf  the  defendante  to  afiftotUsMtt  ntU  lo«$  of 
great  age,  and  ineapahle  of  giving  a  oowtimmemo  attention 
to  any  nijeet  brought  before  h4m,  the  CtmH  aUotoeS  Ms 
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ton,  n'ho  woi  also  a  defendant  to  the  niity  and  whose  in 
terest  was  not  adverse  to  that  of  the  father  ^to  he  appointed 
guardian  ad  litem  to  represent  the  father. 

• 

Tliis  was  a  foreclosare  Buifc.  W.  Wadbrook,  the  elder, 
and  his  son,  W.  Wadbrook,  the  younger,  were  defendants 
SA  jointly  entitled  to  a  second  mortgage  on  the  mortgaged 
property.  W.  Wadbrook,  the  elder,  was  upwards  of 
eighty-three  years  of  age,  and  it  appeared  from  an  affi- 
davit made  in  the  cause  that,  although  in  g^ood  health 
for  his  age,  he  was  weak  in  body  and  mind,  and  although 
he  was  able  to  comprehend  any  ordinary  subject  brought 
before  him,  he  was  utterly  unable  to  giye  it  any  continu- 
ous attention;  that  his  memory  was  very  fallacious,  and 
that  he  was  preyented  from  following  up  any  process  of 
reasoxiing,  or  mastering  any  questions  of  detail. 

Boitring  now  moved  on  behalf  of  the  plaintiff  that  a 
guardian  ad  litem  might  be  appointed  to  represent  the 
defoidant  W.  Wadbrook,  the  elder. 

Jessel  appeared  for  the  father  and  the  son,  and  assent- 
ing to  the  propriety  of  appointing  a  guardian,  suggested 
that  the  son,  whose  interest  was  the  same  as  that  of  the 
father,  should  be  appointed  the  guardian. 

The  Master  of  the  Rolls  said  that  under  the  cir- 
cnmstanoes  he  thought  that  a  guardian  should  be  ap- 
pointed, and  that  as  the  interest  of  the  son  was  not 
adverse  to  that  of  the  father,  he  had  no  objection  to  his 
acting  as  guardian. 


M-B.  Yetts  r.  Palmer.  May  28. 

Husband  and  wife — Appointment  of  teife  excetitrix — 
Lunatic  husband — Injunction  to  restrain  her  from 
intermeddling  with  estate — Administration, 

Where  a  feme  ooverte  had  been  appointed  one  of  Vie  ex- 
ecutors of  a  will,  and  her  husband  was  a  person  of  unsound 
mind,  the  Court  refused  to  restrain  her  from  applying  for 
and  obtaining  probate,  but  intimated  that  if  probate  was 
granted  to  her  an  injunction  migitt  issue  to  restrain  Iter 
from  receiving  or  intermeddling  with  tlie  estate. 

This  cause  came  on  upon  a  motion  on  behalf  of  the 
plaintiff  that  a  receiver  might  be  appointed  of  the  rents 
of  certain  real  estates  devised  by  the  will  of  the  testator, 
and  also  that  the  defendant  Mrs.  Marsh,  who  had  been 
appointed  executrix  of  such  will,  might  be  restrained 
from  obtaining  probate  of  the  will,  and  from  intermeddling 
with  the  tarust  estate.  It  appeared  that  by  the  testator's 
will  he  appointed  his  daughter,  Mrs.  Marsh,  sole  executrix 
and  trustee;  and  he  empowered  her  to  sell  all  his  real 
estate;  and  the  testator  declared  trusts  of  the  produce 
thereof  and  the  rents  until  sold,  in  favour,  as  to  one 
moiety  tiiereof,  of  the  present  plaintiff.  There  was  no 
devise  of  the  real  estate  to  Mrs.  Marsh,  and  the  legal 
estate  therein  descended  upon  the  plaintiff  as  heir-at-law. 
By  a  codicil  to  his  will  the  testator  appointed  a  Mr.  Palmer 
to  act  as  executor  and  trustee  of  his  will  with  his  daughter, 
Hrs.  Marsh,  in  the  same  manner  as  if  he  had  been  named 
in  the  wilL  Mrs.  Marsh's  husband  was  a  person  of  un- 
sound mind,  not  so  found  by  inquisition.  Probate  had 
been  granted  to  Mr.  Palmer,  but  Mrs.  Marsh  had  not  as 
yet  taken  out  probate  to  the  will. 

SeUtpn,  Q,  C,  and  Batten,  appeared  in  support  of  the  pre- 
sent motion. — ^The  ground  of  the  application  was,  that  in 
consequence  of  the  incapacity  of  Mr.  Marsh,  if  Mrs.  Marsh 
were  permitted  to  obtain  probate  and  act  as  executrix,  all 
the  responsibility  of  that  office  would  pass  to  her  husband, 
vhoee  incapacity  would  relieve  him  from  all  liability.  The 
circumstance  that  the  husband  of  a  feme  coverte,  who 
was  appointed  executrix,  was  of  unsound  mind  was 
enough  to  induce  the  Court  to  interfere  by  injunction  to 
restrain  hex  from  receiving,  or  enabling  him  to  receive, 
any  of  the  estate.  In  Taylor  v.  AUen,  2  Atk.  218,  Lord 
H^wioke,   on    similar  grounds,  restrained  a  married 


woman  who  had  obtained  probate  from  acting  as  execu- 
trix because  her  husband  was  out  of  the  jurisdiction,  and 
not  amenable  to  the  process  of  the  court.  The  husband^s 
concurrence  in  the  acts  of  his  wife  as  executrix  was  abso- 
lutely required  by  public  companies  in  the  transfer  of 
stock,  &c.,  and  if  he  was  of  unsound  mind  his  concurrence 
could  not  be  obtained.  The  result  of  the  application  by 
Mrs.  Marsh  as  executrix  therefore  would  be  to  lock  up  the 
administration  of  the  estate.  The  practice  of  the  Probate 
Court  was  to  g^rant  probate  to  a  married  woman,  unless 
the  husband  appeared  and  objected,  without  any  inquiry 
into  the  position  or  capacify  of  the  husband.  As  to  the 
rents  of  the  real  estate,  the  power  to  sell  given  to  Mrs. 
Marsh  did  not  pass  to  Mr.  Palmer  by  the  words  of  the 
codicil,  and  a  receiver  was  necessary  to  protect  plaintiff's 
interest. 

Slice,  for  the  defendants,  Mrs.  Marsh  and  Mr.  Palmer, 
resisted  the  motion  as  unnecessary.  Mr.  Palmer  had 
power  to  sell  the  property  under  the  will  and  codicil,  and 
was  competent  to  act  as  executor.  The  Court  could  not 
restrain  any  person  from  applying  for  and  obtaining 
probate  of  a  wiLL 

The  Master  of  the  Rolls  said  that  he  could  not  res- 
train Mrs.  Marsh  from  applying  for  probate  of  and  proving 
the  will.  If,  however,  she  did  so,  the  plaintiff  might 
apply  for  an  injunction  to  restrain  her  from  intermeddling 
with  the  estate,  and  the  Court  would  be  disposed  to  grant  it; 
because  if  this  was  not  done,  she  might  receive  the  property 
while  her  husband  would  be  the  only  person  liable,  and  \1 
he  were  of  imsound  mind,  the  result  would  be  that  the  pro- 
perty might  be  dissipated.  The  present  application  on 
that  head  was  premature.  As  to  the  receiver  of  the  rents 
of  the  real  estate,  his  Honour  thought  it  doubtful  whe- 
ther the  power  of  sale  was  vested  in  Mr.  Palmer,  and  that 
the  usual  order  should  be  made.  His  Honour  would  not, 
however,  interfere  with  Mr.  Palmer*s  receipt  of  the  per- 
sonal estate. 

Solicitor  for  the  plaintiff,  Yetts, 

Solicitors  for  the  defendants,  Tbrr  ^-  Co. 


V.  C.  K. 


Dicker  r.  Clarke. 


June  3. 


Practice — Stibstituted  service — Subpoena — Defendant  out 

of  the  jurisdiction. 

Where  an  order  for  substituted  service  has  been  made  on 
a  person  in  this  country,  a  defendant  being  out  of  the 
jurisdiction,  the  person  on  whom  the  order  is  served  is  not 
to  be  considered  a  defendant.  Whether  substituted  service 
is  the  same  as  a  subpoena  under  the  old  practice — quaere. 

W.  Forster  moved  in  this  case  to  enter  an  appearance 
for  the  defendant.  On  the  5th  of  May  an  order  was 
made  for  substituted  service  {ante  635)  on  a  Mr.  Bridg- 
man.  All  efforts  to  discover  the  defendant's  residence 
had  been  ineffectual,  but  Mr.  Bridgman  being  the 
medium  of  communication  between  him  and  his  family, 
the  service  was  effected  on  Mr.  Bridgman  on  the  8th  of 
May,  and  three  weeks  having  elapsed  the  present  motion 
was  made.  The  tenth  of  the  Consolidated  Orders,  rule  2, 
gave  the  Court  power  to  direct  substituted  service  to 
appear  to  and  answer  the  bilL  The  question  here  was 
whether,  the  defendant  being  out  of  the  jurisdiction,  the 
substituted  service  made  him  pro  hdc  within  the  jurisdic- 
tion. It  was  understood  that  SiDr.  Bridgman  had  communi- 
cated the  order  and  the  effect  of  it  to  the  defendant,  who  had 
gone  abroad,  in  fact,  to  avoid  process.  The  Court,  on  the 
occasion  of  a  motion  for  an  injunction  which  was  made 
in  the  cause,  considered  that  it  was  very  important  that 
an  answer  should  be  obtained  ;  and  another  question  was 
whether  an  answer  could  be  compelled. 

KiNDERSLEY,  Y.C,  said  that  under  the  old  practice, 
where  a  defendant  was  out  of  the  jurisdiction,  the  Court 
ordered  service  by  subpoena;  but   waa  there  any  caae 
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holding  that  fmbstitnted  Berrice  had  the  same  effect  as 
subpoena? 

W,  Forster  said  he  was  not  aware  of  any,  and  submitted 
that  under  the  general  jurisdiction  of  the  Court,  without 
reference  to  the  Order,  in  a  case  like  the  present,  the 
Court  might  do  what  was  asked:  Hohhause  y.  Courtney ^ 
12  Sim.  140;  Idvrray  y.  Vipart,  1  PhiU.  621,  14  L.  J. 
N.  S.  217.  Bule  6  applied  to  the  case  of  an  absconding 
defendant,  and  directed  adyertisement  in  the  public 
papers.  Was  the  defendant  within  the  jurisdiction  within 
the  4th  rule? 

JRohertf,  as  amicus  curup,  referred  to  ScrgUoHT.  Beavdn, 
1  W.  R.  80,  22  L.  J.  N.  S.  287. 

EiNDERSLET,  Y.C.,  said  he  feared  the  only  course  might 
ultimately  be  to  take  the  bill  pro  confeuo  against  the  de- 
fendant. There  would  be  great  diflBculty  in  holding  that 
substituted  service  made  &e  person  seryed  a  defendant: 
if  so,  a  maid  seryant  who  answered  the  door  and  receiyed 
the  document  might  be  considered  a  defendant.  Unless 
there  was  some  decision  on  the  other  point  he  could  not 
make  the  order,  although  willing  to  giye  eyery  assistance. 


V.C.K.  Scott  r.  Scott.  May^O. 

Practice — Suit  to  make   infant  heir  qf  deceased  render 

trust  re — Costs. 

Where  a  render  dies  intestate,  leaving  an  infant  heir, 
and  a  hUl  is  fled  to  m^ke  him  a  trustee  to  conrey  under 
the  Trustee  Act  of  1850,  each  party  must  pay  his  ofm 
costs. 

In  this  case  the  yendor  of  certain  lands  agreed  to  be 
sold,  haying  died  intestate,  leaying  an  infant  heir,  the 
widow  administered  to  the  estate  and  filed  a  bill  against 
such  infant  heir  and  the  purchaser  to  get  a  oonyeyance, 
by  making  the  infant  heir  a  trustee  under  the  7th  section 
of  the  13  &  14  Vict.  c.  60. 

ir.  Forster  appeared  for  the  plaintiff. 

Charles  Browne  for  the  infant. 

Martineau  for  the  purchaser,  asked  for  his  costs. 

W.  Forster  referred  to  Hodson  y.  Carter^  7  L.  T.  N.  S. 
504,  where  Yice-Chanoellor  Wood  held  that  the  death  of 
a  yendor  intestate  was  a  conmion  misfortune  by  the  act 
of  God,  and  each  party  must  pay  his  own  costs. 

KiNDERSLfiT,  V.C.,  said  he  must  fallow  that  decision. 


V.C.  8. 


May  80;  June  1. 


Pblley  r.  Ba8CX>mbb. 


Statute  of  Limitations — Adverse  possession^^Entry  on  in- 
fanfs  estate — Presumption. 

A  testa  tor  y  who  died  in  1833,  gave  all  his  property  to 
his  two  dauyhterSi  and  appointed  his  brother  atid  another 
executors  of  his  mil,  and  trustees  of  his  wife  and  children. 
The  will  was  executed  hy  two  teitnesses  only,  and  the  testa- 
tor^ s  realty  descended  upon  his  two  daughters,  one  of  whom 
died  an  infant.  In  1883  J.  entered  into  receipt  of  the 
rents,  and  paid  interest  on  a  mortyaye  affecting  the  estate. 
Thirty  years  afterwards,  on  a  question  as  to  wftether  the 
claim  of  tJie  in  fanfs  heir  was  barred  as  against  the  claim 
of  J.*s  heir; 

Held  that,  that  in  the  absence  of  expreu  evidence  to  the 
contrary,  J.  must  be  presumed  to  have  entered  on  behalf 
of  the  infants,  and  therefore  time  did  not  run  against  them. 

Held,  also,  that  the  surviving  daughter,  who  succeeded  to 
her  sister*s  moiety,  and  liad  been  under  the  successive  dis- 
abilities of  ir^fancy  and    marriage,   was  entitled  to  an 
account  against  /.,  as  her  bailiff,  from  the  death  of  her 
father, 

J.  S.  Bascombe,  being  seised  in  fee  of  certain  heredita- 


ments, demised  thereout  a  term  of  200  years  to  Thomru^ 
Tapp  by  way  of  mortgage. 

J.  S.  Bascombe  died  in  August,  1838,  haying  made  a 
will,  attested  by  two  witnesses  only,  by  which  he  purported 
to  giye  all  his  property  to  his  wife  for  life,  and  after  her 
death  to  his  children,  Harriett  and  Susannah  Marjory,  in 
equal  portions;  and  he  appointed  his  brother  James  and 
J.  Lang^eld  executors  of  his  will  and  trustees  for  his  wife 
and  children.  Harriett  was  bom  in  1827,  and  married  J. 
Pelley  in  1 843.  Susannah  Marjory  died  an  infant  in  1 83 4 , 
leaying  Harriett  her  heir-at-law. 

On  the  death  of  J.  S.  Bascombe  James  entered  into  po8- 
session  of  the  real  estate,  and  so  contoued,  and  paid  the 
interest  on  the  il200  mortgage,  until  Febmaiy,  1858, 
when  he  died,  leaying  Mary  Bascombe  his  widow,  and 
Thomas  Bascombe,  an  infant,  his  heir-at-law. 

Mary  Bascombe  too^  out  administration  to  his  personal 
estate,  and  entered  into  possession  of  the  real  estate,  and 
paid  the  interest  on  the  mortgage.  In  1 860  she  paid  off 
the  mortgage  and  took  an  assignment  thereof. 

J.  Pelley  and  his  wife  filed  their  bill  against  the 
widow  and  tiie  heir  of  James  Bascombe,  praying  for  an  ac- 
count of  the  rents  and  profits  of  the  real  estate,  and  for 
redemption  of  the  mortgage.  The  bill  charged  that  James 
Bascombe  had  entered  into  possession  on  behalf  of  the 
plaintiff,  Mrs.  Pelley,  and  her  infant  sister;  and,  more- 
oyer,  that  although  more  than  twenty  years  had  elapsed 
since  James  Bascombe  entered  into  possession,  the  suooes- 
siye  disabilities  of  minority  and  coyerture  preyented  the 
statute  from  barring  Mrs.  Pelley's  right  to  the  moiety 
which  descended  upon  her  from  her  father.  Mary  Bas- 
combe by  her  answer  said  that  she  had  been  informed  and 
belieyed  that  imder  an  arrangement  between  her  husband 
and  his  brother's  widow  he  had  taken  to  the  property  in 
satisfaction  of  a  debt  due  to  himself,  and  not  on  behalf  of 
Mrs.  Pelley  and  her  sister. 

Mary  Bascombe  died  in  1861,  and  tiie  suit  was  reviyed 
against  H.  Richards,  who  had  taken  letters  of  administra- 
tion to  her,  and  de  bonis  non  to  James  Bascombe. 

Malins,  Q.C.,  and  Sandys,  tot  the  plaintiffs. — ^Wbere  a 
person  is  found  in  possession  the  presumption  is  that  he 
entered  lawfully.  The  will,  though  inyalid  as  to  real 
estate,  was  sufiftciant  to  create  a  guardian.  It  must  there- 
lore  be  presumed  that  J.  Pelley  entered  on  behalf  of  the 
infants.  But  putting  the  will  out  of  consideration, 
and  as  the  property  wai  tiiat  of  an  infant,  he  must  be 
taken  to  haye  been  in  possession  as  bailiff:  Thomas  y. 
HumaSf  3  K.  Ic  J.  79. 

Bacon,  Q.C.  and  Joliffe,  for  the  defendants. — ^The  plain- 
tiffs are,  as  to  the  share  of  Susannah  Marjory,  barred 
by  lapse  of  time.    James  Bascombe  did  not  enter   as| 
guardian    or    bailiff,   but    under  an   arrangement    by 
yirtue  of  which  he  took  the  property  as  his  own.     It| 
is  not  now  necessary  to  show  adyerse  possession:  Nepean 
y.  KnigU,  2  M.  &   W.  894.    At  the  bar  the  defendants 
abandoned  their  claim  to  the  moiety,  which  descended  to  j 
Mrs.  Pelley.  | 

Stuart,  Y.C.  —  In  the  present  case  the  state  of  i 
the  pleadings  relieyes  the  Court  from  yery  much  difficulty  I 
which  might  otherwise  arise  from  the  language  of  the| 
late  Statute  of  Limitations.  One  effect  of  the  statute 
has  been  materially  to  alter  t^e  law  as  to  what  used  to 
be  called  adyerse  possession.  But  although  the  law  as 
to  adyerse  possession  is  changed,  still  it  is  impossible  to 
say  that  any  other  words  can  be  used  to  describe  what  is 
necessary,  in  order  to  maintain  a  claim  under  thai 
statute.  I  understand  the  effect  of  the  statute  now  to 
be,  that  the  bare  fact  of  possession  and  receipt  of  ren 
raises  a  presumption  of  ownership,  but  that  that  presnm 
tion  may  be  rebutted  in  yarious  ways,  by  express  eyiden 
of  circumstances  affecting  the  situation  and  character  . 
the  person  who  entered  into  possession,  or  by  circnmi 
stances  affecting  the  way  in  which  the  rents  were  deal^ 
with  by  him.    In  l^^wn^  v.  7%<wkw,  Wood,  V.C,  said,  **  f 
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do  not  accede  to  the  argfament,  that  because  an  infant 
caa  treat  anj  stranger  who  has  entered  npon  his  land  as 
his  bailiff,  for  the  puii)Ose  of  enforcing  an  account  of  the 
renfc^  and  profits  received  by  that  stranger,  it  therefore 
fallows  that  the  infaut  can  in  all  cases  treat  such  stranger 
as  a  bailiff,  for  the  purpose  of  escaping  from  the  effect  of 
the  Statute  of  Limitations."  But  where  the  person  en- 
tering is  the  uncle  of  the  infant,  and  is  the  executor 
named  in  the  will  of  the  infant's  father,  and  who  when 
in  possession  pays  interest  on  the  mortgage  affecting  the 
estate,  you  can  hardly  be  said  to  be  dealing  with  the  case 
of  entiy  mado  by  a  stranger.  Littleton  (sect.  124)  says: 
"  Sed  qnarr,  if  after  the  heir  hath  aooomplished  the  age 
of  fourteen  years,  and  the  guardian  in  socage  continually 
occnpieth  the  land  until  the  heir  oomes  to  full  age — toil., 
twenty-one  years — if  the  heir  shall  at  his  full  age  hare  an 
action  of  account  against  the  guardian,  from  the  time  that 
he  oocnpied  after  the  said  fourteen  years,  as  guardian  in 
iocage,  or  against  him  as  his  bailiff."  Lord  Coke  adds, 
"  This  qu(tre  came  not  out  of  Littleton's  quiver;  for  it  is 
erident  that  after  the  age  of  fourteen  years  he  shall  be 
charged  as  bailiff."  It  seems  to  me  that  here  the  facts 
of  relationship  and  executorship  (though  the  will  was 
not  proved),  of  reoeiying  rent,  and  paying  thereout  the 
interest  due  upon  the  mortgage,  are  quite  enough  to  show 
that  the  possession  of  J.  Bascombe  cannot  be  referred  to  as 
an  entry  by  a  mere  stranger.  The  pleading,  however, 
removes  all  difficulty,  for  it  is  most  equivocal.  There 
mnst  be  nothing  equivocal  with  respect  to  the  receipt  of 
rents,  which  is  set  up  to  prove  possession.  In  the  present 
case  what  is  set  up  by  the  answer  is  merely  an  entry  into 
possession,  and  receipt  of  rents,  which  may  have  been  an 
entry  as  guardian  in  socage,  or  next  friend.  Neither  the 
▼idow  nor  children  could  have  had  power  to  enter  into 
an  arrangement  of  the  kind  alluded  to.  The  decree  must 
be  against  the  representative  of  James  Basoombe's  widow, 
as  mortgagee  in  possession,  from  the  time  she  acquired 
posMssion.  I  felt  some  difficulty  as  to  how  far  the  ac- 
ooont  should  extend  against  the  representative  of  James 
Bascombe.  But  following  the  decree  in  Nanney  v.  WiU 
Uaw,  22  Beav.  452, 1  think  I  am  bound  to  direct  the 
aocoont  from  the  death  of  J.  S.  Basoombe,  from  the 
earliest  period  at  which  J.  Basoombe  was  in  possession ;  but 
M  it  Appears  that  he  laid  out  a  large  sum  of  money  in 
improvement  of  the  property,  there  must  be  an  inquiry 
as  m  Imhlehy  v.  Kirk,  C.  P.  Coop.,  1837-8,  254,  and  an 
inquiry  as  to  the  money  paid  for  interest  on  the  mort- 
gage. 

Solicitors  for  the  plaintiff,  Sandys  <J*  Knoit. 
^licitors  for  the  defendants,  Bhodes,  Son,  Si'  Dujffett. 


V.Cg.  RowLATT  r.  EA8T0N.  May  28. 

in?/ — Construction — Misdescription  of  subject  of  gift, 

A  testatrix  bequeathed  "  £1,200  Three  per  Cent,  Con^ 
tolidated  If ank  Annuities  now  standing  in  my  name."  She 
^d  not  £1,200  of  that  stock  then  standing  in  her  name, 
hthad  £1,215  New  Three  per  Cents,  so  standings  and  £700 
O^ntols  standing  in  her  name,  jointly  with  thatofanotlier, 

Held,  Iheu  the  £1,200  passed. 

Elizabeth  Apostles,  by  her  will,  gave  as  follows: — "I 
give  to  my  niece  Emma  Easton,  and  Mary  Leighton,  the 
daughter  of  the  said  Emma  Easton,  the  dividends  which 
«h&ll  first  become  due  next  after  my  decease  on  £1,200 
Three  per  cent,  consolidated  Bank  annuities,  now  standing 
in  my  name  in  the  books  of  the  Governor  and  Company 
of  the  Bank  of  England,  to  be  equally  divided  between 
them,  share  and  share  alike."  Then  she  gave  the  said 
*1^00  Three  i)er  cent,  consolidated  Bank  annuities,  so 
standing  as  aforesaid,  to  the  treasurers  for  the  time  being 
of  Wellington  College,  Sandhurst,  and  she  gave  the  residue 
of  her  estate  and  effects  to  her  executors,  upon  trust  to 
■convert  the  same  into  money  and  divide  the  same  between 


the  rector  for  the  time  being  of  St  Maiy,  Kewington 
Butts,  and  the  incumbent  of  St.  Peter's,  Walworth,  for 
the  use  of  the  poor.  At  the  date  of  the  will  there  were 
standing  in  her  name  alone  £1,215  New  three  per  cents., 
and  £225  Three  per  oent.  reduced  annuitieB;  and 
£700  Three  per  cent,  consols  were  standing  in  her  name 
jointly  with  that  of  her  sister,  who  died  before  the  date 
of  the  wilL 

It  appeared  that  there  was  no  such  sum  as  £1,200 
Consolidated  Bank  annuities  standing  in  the  name  of  tiie 
testatrix,  either  at  the  date  of  her  will  or  at  her  death. 

Bacon,  Q.C.,  and  WoUtenhoUnet  for  Wellington  College, 
contended  that  the  word  consolidated  had  been  introduced 
by  mistake,  and  that  the  college  was  entitled  to  the  £1,215 
New  three  per  cents.  They  cited  Gallini  v.  Xoble,  3  Mer. 
691;  Pentieost  v.  Ley,  2  J.  &  W.  207;  Bobson  v.  Water- 
man, 3  Ves.  308,  n. 

Colt,  for  Mrs.  Easton  and  Maiy  Leighton,  supported  the 
same  view,  and  cited  May  cry  v.  Brooking,  7,  De  G.  M.  k  G. 
673,  4  W.R.  155. 

Greene,  Q.C.,  and  Biekinson,  for  the  rector  of  St.  Mary, 
Newington. — In  all  the  cases  dted  there  was  nothing  an- 
swering the  description  in  the  will.  The  mistake  is  in 
the  amoimt,  not  in  the  description.  We  are  entitled  to 
argue  as  if  the  £700  Consols  were  in  the  testatrix's  own 
name,  and  that  sum  answers  to  the  description  of  stock; 
80  that  it,  and  not  the  £1,200  New  three  per  cents.,  passes 
to  the  college.    They  cited  Schvood  v.  Mildmay,  8  Ves.  306. 

Hanson  {Matins,  Q.C.,  with  him).— The  gift  is  void  for 
uncertainty:  Boe  v.  Hiscocks,  5  M.  &  W.  868;  lAngren 
V.  Lingren,  9  Beav.  358. 

Hoare  lor  the  plaintiffs. 

Stuart,  Y .C. — The  authorities  clearly  show  that  where 
a  person  or,  as  in  this  case,  an  institution  is  clearly  the 
object  of  a  testator's  bounty,  and  the  subject  of  the  gift 
has  been  specifically  described,  but  nothing  can  be  found 
among  the  assets  which  exactly  answers  the  description, 
the  Court  condders  itself  bound  to  endeavour  to  discover 
whether  anything  can  be  found  there  which  nearly  answers 
the  description.  In  Pentecost  v.  Ley  a  testatrix  bequeathed 
£1,000  long  annuities,  standing  in  her  name  at  the  date 
of  her  will,  and  it  appeared  that  she  had  no  long  annuities, 
the  Court  thought  itself  justified  in  giving  an  equal  sum, 
not  of  long  annuities,  but  of  Three  per  cent,  reduced  an- 
nuities, because  in  its  opinion  that  was  the  thing  which 
most  nearly  answered  the  description.  The  difficulty  of  the 
present  case  consists  in  this:  there  is  nothing  which 
exactly  answers  the  description,  but  there  are  two  other 
kinds  of  proi>erfy,  and  the  Court  has  to  decide  which  of 
these  two  most  nearly  answers  the  description  in  the  will, 
and  passes  by  it.  It  has  been  argued  that  the  gift  is  void 
for  imcertainty;  but  the  very  ground  of  all  these  oanes  is 
uncertainty.  It  is  quite  clear  that  the  testator  meant  to 
give  something;  and,  as  said  in  Pentecost  v.  Ley,  unless 
the  Court  can  travel  from  what  has  been  said  to  something 
else,  the  intention  will  be  disappointed.  The  vice  in  the 
description  is  merely  in  the  word  "  consolidated."  The 
testatrix  had  not  £  1,200  Three  per  cent  oonsolidated  bank 
annuities  standing  in  her  name;  but  she  had  £1,216  Three 
per  cent,  reduced  annuities  standing  in  her  name,  and 
£700  of  the  former  stock  standing  in  the  joint  names  of 
herself  and  her  sister  who  was  dead.  Now  the  question 
is  which  of  these  two  sums  most  nearly  answers  the  de- 
scription. The  £1,215  most  nearly  answers  it  in  amonnt 
and  in  the  fact  of  its  being  standing  in  her  name;  it  fails 
only  in  the  absence  of  the  word  **  consolidated."  When 
I  look  at  the  stock  which  answers  to  the  word  "  con- 
solidated/' I  find  it  differs  in  amount,  and  is  standing  in 
joint  names.  The  amount  of  the  stock,  and  its  being  stimd- 
ing  in  her  name  alone,  seems  to  be  the  substance  and  essence 
of  the  description.  The  word  *<  consolidated  "  seems  to 
have  crept  in  by  mistake.    I  am  bounds  therefore,  to  hdd 
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that  the  £  1,215  New  three  per  cents,  passed  to  Wellitigton 
College. 

Solicitors  for  the  plaintiff,  Marson,  Dudley ^  i'  Marso/i. 

Solicitors    for    Mrs.    Easton  and  Mrs.   Cheesewright, 
Richard  Addamt. 


V.  C.  W.  In  re  Bates.  May  30. 

Will —  Conttrwction — Survirort — Legal  perianal  repre%enr 

tatires. 

Beqfiest  of  a  fund  to  trmtees  on  trmt  for  tJie  tettator^sfioe 
daughters^  for  their  respective  live$y  and  after  the  death  of 
any  dattyhter  witJtout  Usue  on  triut  to  pay  her  fifth  part  of 
the  fund  to  a  ion  B,y "  and  tite  suroieon  ofth^m,  his  said  fiee 
dattyhterSf  sltareand  share  alike^  or  to  their  personal  repre- 
sentatires"  Tilt  last  surviving  daughter  C.  having  also 
survived  B.^  died  without  issue, 

Heldy  that  the  word  "  surviving  "  tneant  "  those  sur^ 
vivingy*  and  not  " others**  and  that  a  daughter  to  take 
mutt  actually  survive, 

ff eld,  secondly,  that  the  term  "  legal  personal  representa- 
tives** will  not  be  interpreted  to  mean  children;  those 
words  being  words  of  representation  merely,  and  not  of  pur- 
cluue  ;  and  tliere/ore  that  B*s  representatives  were  entitled 
to  the  whole  of  C*s  sliare  in  the  fund, 

George  Bates,  the  elder,  by  his  will  dated  February  4th, 
1821,  bequeathed  to  his  son  George  Bates  and  to  John 
Hunt  £5,000,  upon  certain  trusts,  for  the  benefit  of  his 
(testator's)  wife  and  daughters,  for  their  respeotiye  lives. 
The  will  then  contained  the  following  words: — '*  And  im- 
mediately from  and  after  the  respective  deceases  of  such 
of  my  said  daughters  as  shall  happen  to  depart  this  life 
without  leaving  lawful  issue,  or  leaving  such  all  such  issue 
shall  in  like  manner  depart  this  life  under  the  age  of 
twenty-one  years  ^  upon  further  trust  to  pay  and  divide 
the  fifth  part  or  share  of  each  of  my  said  daughters  who 
shall  so  die  without  leaving  lawful  issue  as  aforesaid, 
immediately  or  as  soon  as  conveniently  can  be  after  her 
decease,  unto  and  amongst  my  said  son  George  Bates,  and 
the  survivors  of  them  my  said  five  daughters,  share  and 
share  alike,  or  to  their  respective  personal  representa- 
tives;*' with  further  trusts  for  the  issue  of  daughters 
where  there  should  be  such  issue. 

The  testator  died  in  April,  1831,  and  his  widow  in 
March,  1840.  Of  the  testator's  five  daughters  two  died 
without  leaving  issue;  one  in  April,  1842;  the  other, 
Mary  Freeman,  in  February,  1857.  Another  daughter 
(Ann  Freeman)  had  died  in  September,  1850,  leaving 
two  diildren  now  living.  Mrs.  Barthrupp,  another  of  the 
daughters,  died  in  November,  1852,  leaving  a  son  (still 
living). 

The  testator's  son,  George  Bates,  died  on  the  11th  of 
August,  1857.  The  remaining  daughter,  Mrs.  Bolton, 
survived  her  brother,  and  died  on  the  10th  of  December, 
1862.  Doubts  having  arisen  upon  the  construction  of 
the  testator's  will,  a  special  case  was  stated  for  the 
opinion  of  the  Court  in  1857  (upon  the  death  of  Mary 
Freeman).  His  Honour  then  held  that  the  executors  of 
George  Bates,  the  younger  (who  had  died  in  August  of 
that  year),  were  entitled  to  one  equal  moiety  of  Maiy 
Freeman's  share,  and  Mrs.  Bolton,  as  sole  surviving 
daughter,  to  the  other  moiet^'. 

Mrs.  Bolton's  share  in  the  £5,000  (£1,043  Os.  Gd.) 
having  been  paid  into  court,  undee  the  Trustee  Belief 
Act,  the  executors  of  George  Bates  had  presented  this 
petition  for  payment  to  themselves  of  the  share. 

Shebbeare,  for  the  petitioners,  relied  upon  the  decision  in 
the  special  case  that,  as  executors  of  George  Bates  the 
younger,  they  were  entitled  to  the  whole  of  the  share  of 
the  said  Lucy  Bolton,  deceased. 

Bolt,  Q.C.,  for  the  respondent  Bolton,  as  representative 
of  Lucy  Bolton,  contended  that  effect  must  be  given  to 


the  words  "or  to  their  legal  personal  representative.^/* 
which  would  be  useless  if  Bolton  did  not  take  under  tbem . 

Busk,  for  the  respondents  Nathaniel  George  Barthropp, 
Mary  Elizabeth  Freeman,  and  Rowland  Jermyn,and  Ann, 
Bates,  his  wife,  contended  that  by  the  term  **  legal  per- 
sonal representatives,"  the  testator  meant  the  children  of 
his  daughters;  or  that  with  reference  to  this  share,  there 
being  no  survivor,  the  word  "  survivors  "  must  mean 
"others  ":  Taylor  v.  Beverley,  1  ColL  108;  Nevill  v.  Bod- 
dan,  28  Beav.  555,  8  W.  R.  490;  Styth  v.  Monro,  6  Sim. 
49;  Robinson  v.  S/nUh,  ib,  47;    Walter  v.  Makin,  ib,  148. 

Wood,  V.C. — I  think  that  my  decision  on  the  special 
case  governs  this,  but  otherwise  I  should  be  of  the  same 
opinion.  [His  Honour  then  stated  the  clause.]  George 
Bates  need  not  survive  in  order  to  take  an  interest;  but 
as  regards  the  daughters,  only  survivors  are  to  take. 
This  is  in  accordance  with  the  class  of  cases  of  which 
Taylor  v.  Beverley  (ubi  sup.)  is  a  good  illustration.  It  is 
contended  now  that  the  words  "  legal  personal  represen- 
tatives "  meant  children.  If  such  contention  be  correct, 
the  word  "  their "  must  also  include  George  Bates.  It 
would  be  an  extraordinary  construction  to  hold  that  these 
words  mean  George  Bates'  children.  These  questions  as 
to  the  meaning  of  "  legal  personal  representatives  "  gene- 
rally occur  between  the  representatives  of  a  wife  and  the 
husband.  "  Personal  representative  "  means  properly  an 
executor  or  administrator,  and  it  also  is  used  to  mean 
next  of  kin,  and  will  not  be  considered  to  mean  anything 
else  unless  the  intention  on  the  instrument  appear  very 
strong.  After  a  gift  to  survivors,  the  words  "  or  their 
legal  personal  representatives  "  would  add  no  force,  as  is 
shown  in  Taylor  v.  Beverley,  The  true  construction  of 
those  words  is,  that  the  testator  in  using  them  had 
present  to  his  mind  the  possibility  of  any  survivor  who 
had  become  entitled  dying  before  actual  xiayment — as 
may  be  inferred  from  his  directing  payment  of  a  deceased 
daughter's  share  to  be  made  immediately,  or  as  soon  as 
conveniently  can  be,  after  her  decease.  The  share  of  a 
daughter  dying  would  not  go  to  her  own  representatives, 
but  to  George  Bates  and  the  survivors;  and  so  in  the 
case  of  the  last  surviving  daughter,  her  share  wiU  go,  not 
to  her  own  representative,  but  to  such  legatees  as  are  atill 
capable  of  taking.  Of  such  legatees  George  Bates  is  the 
only  one:  he,  therefore  must  take  the  whole.  If  the 
share  of  Lucy  Bolton  were  to  fall  into  the  residue  of  the 
testator's  property,  George  Bates  would  also  be  entitled 
under  the  residuary  bequest  of  the  will. 

Solicitors,  Abbott,  Jenkins,  ^*  Abbott, 


v.c.w. 


June  3. 


Mauksell  ft.  The  Midland  Great  Western 
(Ireland)  Railway  Company. 

Railway  company — Illegal  contra^ — Ultra  vires. 

Clauses  in  a  traffic  agreement  entered  into  in  1859  by 
the  directors  of  two  railway  companies  under  their  common 
seal,  by  which  the  directors  of  company  A,  covenant  in 
effect — \st,  that  they  will  not  oppose  an  application  to 
Parliament  by  company  B,for  an  extension  of  their  line  ; 
2ndly,  tltat  company  A,  will  use  their  utmost  endeavours 
to  insure  the  success  of  sueh  application,  and  in  order 
thereto  will  provide  one-third  of  the  subscription  contra^, 
and  one-third  of  the  deposit  required  by  Parliament;  and 
Srdly,  that  if  company  B,  should,  before  tlie  end  (^Z"  1862, 
succeed  in  obtaining  the  extension  lines,  the  conditions 
contained  in  the  agreement  should  apply  to  every  sueh  ex- 
tension t»  like  fnanner  as  if  they  were  repeated  in  the 
agreement  in  reference  to  every  such  extension — are  ultra 
vires,  and  cannot  be  enforced  against  the  dissentient 
shareluflders  of  company  A, 

Such  dissentient  shareholders  are  entitled  to  file  their 
bill  for  the  purpose  of  being  rel&ievdfrom  those  cUwses  of 
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the  agreement  mkich  are  ultra  vires,  an^  they  mil  not  he 
precluded  frav^  obtaining  thai  relief  hy  the  eirounutance 
that  the  agreement  contains  other  clatttes  to  which  the 
directors  have  poncer  to  hind  their  shareholders,  and  which 
are  net  impeached  by  the  hill. 

This  was  a  bill  bj  certain  shareholders  in  the  Midland 
Great  Western  (Ireland)  Railway  Company,  for  the  pur- 
pose of  obtaining  a  declaration  that  certain  clauses  con- 
tained in  an  agreement  of  the  1st  of  August,  1859, 
between  the  Great  Northern  and  Western  (Ireland)  Rail- 
way Company  and  the  Midland  Great  Western  (Ireland) 
Railway  Company  were  in  excess  of  the  powers  of  the 
two  companies,  and  illegal  and  yoid;  and  also  for  the  pur- 
pose of  restraining  the  defendants,  the  North- Western  and 
the  Midland  Companies,  from  in  any  way  acting  upon  the 
agreement  as  to  these  clauses,  and  in  particular  from  pro- 
ceeding with  a  reference  to  arbitration  based  upon  the 
agreement. 

The  facts  were  as  follows: — The  Midland  Railway, 
which  extends  from  Dublin  by  Mullingar  and  Athlone  to 
Galway,  forms  a  junction  near  Athlone  with  the  North- 
western Railway,  which  now  extends  from  Athlone  to 
Roscommon,  Castlebar,  and  Ballina.  Under  the  North- 
western Company's  Act,  1857,  that  oompanj  was  em- 
powered to  enter  into  an  agreement  with  the  Midland 
Company  for  the  interchange  and  working  of  the  traflElo 
between  the  two  companies,  &c.  In  pursuance  of  these 
powers  the  agreement  of  the  1st  of  August,  1859,  was 
entered  into.  The  clauses  which  the  present  bill  im- 
peaches as  iUegal,  and  which  are  alone  material  for  this 
report,  are  in  substance  as  follows: — Clause  44.  At  any 
tame  before  Midsummer,  1862,  the  North  Western  Com- 
pany may  apply  to  Parliament  for  an  Act  to  authorise 
them  to  extend  their  now  authorised  line  of  railway  to 
Boyle,  Castlebar,  Westport,  and  Ballina,  and  to  authorise 
them  to  raise  the  additional  capital  for  that  purpose,  and 
to  authorise  the  Midland  Company  to  contribute  one-third 
of  such  additional  capital,  and  to  raise  additional  capital 
of  the  Midland  Company  for  that  purpose,  and,  according 
to  clause  46,  to  nominate  additional  directors  of  the 
North-Western  Company. 

Clause  45.  The  Midland  Company  will  concur  in  and 
use  their  utmost  reasonable  endeayour  to  insure  the 
success  of  any  application  to  Parliament  (for  an  exten- 
sion of  the  North-Westem  line),  and,  in  order  thereto,  will 
in  any  such  case  provide  the  subscription  contract,  if 
any,  to  the  extent  of  one-third  of  the  requisite  amount, 
and  make  the  deposit  of  one-third  of  the  money  respeo- 
tirely  required  by  Parliament  with  reference  to  ihe  ap- 
plication. 

Clause  46  was,  in  effect,  that  in  case  the  extensions 
were  authorised  by  Parliament,  &c.,  and  the  number  of 
the  North-Westem  directors  should  be  increased,  the  Mid- 
land Company  should  be  entitled,  in  respect  of  their 
contribution  towards  that  additional  capital,  to  nominate 
one-third  of  the  additional  number  of  directors. 

Clause  47  was  that  if  the  North-Westem  succeeded 
before  the  end  of  1862  in  obtaining  authority  for  making 
the  extensions,  then  the  seyeral  terms  and  conditions 
of  the  preceding  clauses  should  apply  to  every  such 
extension  in  like  manner  as  they  applied  to  the 
then  authorised  railway,  and  have  effect  in  like  manner 
as  if  they  were  repeated  in  the  agreement  in  reference  to 
ereiy  such  extension  in  every  case,  with  the  modifica- 
tions requisite  for  making  them  applicable  to  ihe  res- 
pective extension. 

Clause  48  provided  that  upon  any  difference  between 
the  companies,  as  to  the  construction,  &c.,  performance,  or 
observance  of  these  articles,  or  as  to  any  breach  thereof, 
or  daim  in  respect  of  such  breach,  or  as  to  t^e  mode  of 
compensating  for  such  breach,  &c.,  every  such  difference 
•hould  be  referred  to  and  determined  by  arbitration,  ac- 
cording to  the  provisions  as  to  arbitration  in  the  Compi^ 
niet  Clauses  Act. 


Clause  49  provided  that  each  of  the  companies  would 
in  good  faith  use  their  utmost  reasonable  endeavours  to 
give  effect  to  the  agreement,  but  that  if  the  referee 
should  award  that  either  of  the  companies  had  wilfully 
failed  in  that  respect,  the  other  company  might  at  its 
option  decline  to  fulfil  their  part  of  the  agreement. 

The  bill  alleged  that  these  clauses  were  wholly 
beyond  the  powers  of  the  two  companies;  that  the 
North-Westem  Company  had  no  power  to  bind  the  Mid- 
land to  use  their  utmost  reasonable  endeavours  to  insure 
the  success  of  the  application  to  Parliament,  or  to  pro- 
vide t^e  subscription  contract  and  deposit  required  by 
Parliament  in  reference  to  such  application,  and  that  the 
Acts  by  which  t^e  two  companies  were  constituted  did 
not  contain  any  provisions  sanctioning  or  authorising 
these  clauses.  Applications  were,  subsequently  to  the 
agreement,  made  to  Parliament  to  enable  the  North- 
Westem  Company  to  extend  their  system,  and  Acts  for 
that  purpose  were  passed  in  1859  and  1861,  the  Midland 
Company  subscribing  towards  these  undertakings.  In 
1862  the  North-Westem  Company  introduced  a  bill  for 
extending  their  line  to  Ballina;  but  disputes  had,  in  the 
meantime,  arisen  as  to  the  amount  whic^  each  company 
was  liable  to  contribute  towards  the  undertaking,  and  at 
a  "  Whamdiffe  "  meeting,  the  shareholders  of  the  Mid- 
land Company  refused  to  consent  to  the  bilL  After  some 
further  proceedings  to  which  it  is  not  necessary  to  advert, 
the  North-Westem  Company,  in  January  last,  served  t^e 
Midland  Company  with  notice  that  they  claimed  damages 
to  the  amount  of  £100,000,  on  account  of  t^eir  opposi- 
tion in  Parliament  to  iho  bill  of  1862,  and  various  other 
breaches  of  the  agreement  of  1859,  and  that  in  case  of 
dispute  they  shoiUd  refer  t^e  daim  to  the  arbitration  of 
Mr.  Hawkshaw,  the  referee  appointed  under  the  agree- 
ment of  1859.  The  present  bill  was  tiierenpon  filed  by 
the  plaintiff,  on  behalf  of  himself  and  tlie  ot^er  share- 
holders in  the  Midland  Company,  against  the  dizecton  of 
that  company  and  tiie  NorUi-Westem  Company,  praying 
a  dedaration  that  the  above  specified  clauses  (44 — 49)  in 
the  agreement  were  illegal  and  void,  and  an  injunction 
to  restrain  prooeedings  on  ihe  reference  to  Mr.  Hawkshaw. 
The  plainti£b  moved  for  and  obtained  an  injunction  on 
t^e  27th  of  February,  the  Yioe-Chanoellor  then  observing 
that  no  ground  had  been  shown  for  pressing  on  t^e  refer- 
ence, and  that  he  had  very  great  doubt  whether  many  of 
the  clauses  as  to  which  a  breach  was  complained  of  were 
not  ultra  vires. 

Sir  H.  Cairns,  Q.C.,  and  O.  X.  RusseU,  for  the  plaintiffs, 
contended  that  these  clauses  were  dearly  ultra  vires, — 
dause  44,  inasmuch  as  it  bound  the  Midland  Company  never 
to  oppose  the  schemes  of  another  railway  company  for  ex- 
tension; clause  45,  inasmuch  as  it  compels  the  Midland 
Company  to  contribute  a  third  of  tiie  deposit  required  for 
the  extension  of  the  North-Westem  Company,  a  purpose 
wholly  unconnected  with  their  own  undertaking,  and  not 
within  the  scope  of  their  own  operations.  Clause  46  was 
unilateral,  and  oould  not  have  been  enforced  against  the 
North-Westem  Company.  Clause  47  was  also  uUra  rires, 
as  it  purported  to  bind  the  shareholders  in  1 859  prospeo- 
tivdy  up  to  the  close  of  1862,  without  reference  to  any 
sanction  by  Parliament  or  the  Board  of  Trade  to  the  in- 
clusion upon  future  exclusions  of  the  clauses  of  a  traffic 
agreement  applicable  to  the  then  existing  state  of  things, 
'nie  plaintiffs  were  entitled  to  come  to  this  court  to  res- 
train the  directors  from  improperly  binding  Hbe  share- 
holders by  an  illegal  agreement,  thereby  committing  a 
breach  of  trust:  Cohnan  v.  Bastem  Counties  Bailway 
Company,  10  Beav.  1;  The  London  and  yorthrWestern 
BaiUcay  Company  v.  Smith,  1  Mac.  &  Gk>r.  210. 

BoU,  $.C,and  Osborne  Morgan,  tor  the  Midland  Rail- 
way Company,  supported  the  view  of  the  plaintiffs,  but 
took  no  pait  in  the  argument. 

The  Solicitor-Oeneral,  Qigard,  Q,C.,tJi.d  Martineau, 
for  the  North-Weetem  Company*  contended  that  there 
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was  nothing  ultra  Hre$  in  these  olaoses,  and  that 
the  powers  of  railway  oompanies  ooold  not  be  restricted 
by  this  Conrt  further  than  Parliament  had  thonght  fit  to 
restrict  them ;  while  Parliament  must  be  taken  to  have 
recognised  and  sanctioned  the  agreement  by  reciting  it  in 
the  extension  Acts  of  1859  and  1861  (22  k  23  Vict.  c.  48, 
24  Viot.  0.  67).  Even  assuming  that  the  agreement  con- 
tained provisionB  which  were  illegal,  the  Court  would  not 
on  that  gnx>und  restrain  proceedings  upon  the  award,  the 
validity  of  which  must  be  tested  in  a  court  of  law,  and 
would  depend  upon  the  legality  or  illegality  of  these  pro- 
visions. In  neither  case  could  the  plaintiffs  be  damnified ; 
and  the  fact  that  the  common  seal  had  been  affixed,  by  no 
means  estopped  the  company  from  denying  in  a  court  of 
law  the  validity  or  legality  of  the  agreement:  6/a(fe  r. 
The  Newmarket  Hallway  Company y  18  Q.  B.  467.  Then 
it  was  inequitable  for  the  plaintiffs,  who  had  obtained  the 
benefit  of  the  agreement,  now  to  seek  to  set  aside  those 
clauses  which  alone  had  induced  the  North-Westem  Com- 
pany to  enter  into  it;  nor  cotild  the  plaintiffs  be  allowed 
to  uphold  a  portion  and  impeach  the  remainder  of  the 
agreement.  Upon  these  grounds  the  bill  must  be  dis- 
missed. They  cited  Ware  v.  Junction  Waterworks  Com- 
pany,  2  Buss.  &  My.  470;  Steven*  r.  South  Devon  Railway 
Company y  13  Beav.  48,58;  Heathcote  v.  North  Stafford- 
shire Railway  Company ^  2  Mac.  &  Gor.  100;  Hattersley  ▼. 
Lord  Shelhume,  10  W.  R.  881;  KaH  and  West  India 
Bocks,  J^e.y  Onnpany  v.  Gattkey  8  Mao.  &  Gor.  156;  The 
Great  Western  Railway  Company  v.  The  Metropolitan 
Railway  Company y  ante  481,  706. 

Cairns,  Q.C.,  in  reply. 

Wood,  V.C,  said  that  the  plaintiffs  did  not  sue  as  a 
oompftny  for  Uie  purpose  of  setting  aside  their  own  agree- 
ment, bat  oame  here  as  shareholders  to  be  relieved  from 
the  consequences  of  acts  by  their  directors,  who  had  affixed 
the  common  seal  to  a  document  by  which  the  plaintiffs 
oonoeiyed  that  they  were  affected  in  a  manner  which 
the  directors  wem  not  authorised  to  affect  them.  That 
was  of  course  an  entirely  diflierent  position  from  that  in 
which  the  company  themselves  would  stand,  if  they  came 
here  to  be  relieved  from  the  conaequenoes  of  their  own 
act  The  question,  then,  that  arose,  as  in  all  these  cases, 
was  whether  in  the  act  complained  of  there  was  any  con- 
tract or  engagement  which  went  beyond  the  antibority 
and  power  of  the  directors— either  by  act  under  seal,  as 
here,  or  by  act  in  pais,  such  as  paying  money  or  applying 
the  funds  in  an  unauthorised  way.  In  either  case  it  was 
sin^kly  an  iq>plioation  on  the  part  of  the  shareholders  that 
th^  might  not  be  aggrieved  by  any  wrongful  act  of  their 
directors.  That  took  the  case  out  of  the  authority  of 
Gattke^s  caw,  and  the  argument  that  the  matter  should 
be  left  to  a  court  of  law  to  ascertain  whether  the  agreement 
was  binding  or  not  upon  the  company.  The  directors  might 
make  such  defence  in  the  action  as  they  thought  fit,  or 
omit  making  any  defence;  and  therefore  the  shareholders 
asked  that  they  might  not  be  subjected  to  any  of  these 
inconveniences.  They  came  here  to  have  it  ascertained 
whether  or  not  the  directors  had  exceeded  their  powers, 
and,  if  so,  to  restrain  such  excess.  Now  it  appeared  be- 
yond question  that  clauses  46  and  47  were  considerably 
in  excess  of  the  powers  and  authorities  with  which  the 
directors  were  invested  by  Parliament  on  behalf  of  the 
company.  His  Honour  then  read  clauses  44  and  45,  and 
said  that  the  engagement  was  twofold.  The  Midland 
Company  had  contracted  under  its  common  seal  that  it 
would  actively  sui^rt  a  bill  by  which  not  only  shall 
another  company  obtain  power  to  extend  its  line  to  some 
district  which  it  has  not  yet  reached,  but  a  bill  which 
shall  authorise  the  Midland  Company  themselves  to  con- 
tribute additional  capital  towards  the  support  of  this 
measure,  which  is  not  at  all  within  the  scope  of  the  Mid- 
land Company.  Looking  at  the  care  taken  by  Parlia- 
BMBt  to  »i^  the  shaieholders  ef  a  company  from  having 
their  capital  appliod  to  any  purpose  for  which  th^  did 


not  originally  desigfn  it  (without  the  sanction  of  three- 
fourths  of  the  shareholders  at  a  Whamcliffe  meeting),  if 
he  were  to  hold  that  this  was  a  legal  covenant,  there 
would  be  an  entire  destruction  of  that  protection  which 
Parliament  had  provided  for  shareholders.  The  result 
would  be  that  a  simple  majority  of  the  company  might 
at  any  time  affix  the  seal  to  a  deed  containing  Htlpulations 
as  to  supporting  another  company  in  obtaining  an  Act  of 
Parliament,  and  thus  coerce  the  reluctant  minority  into 
a  subscription  to  another  undertaking.  II  tho  reluctant 
shareholders  at  a  meeting  exceeded  one-fourth,  and 
under  the  protection  afforded  to  them  by  the  "Whamcliffe 
orders,  positively  refused  to  sanction  any  bill  of  this 
description,  then  the  Legislature  would  be  prevented 
from  taking  any  step  towards  carrying  into  effect 
the  measure  contemplated  by  clause  44.  But  those 
who  had  obtained  the  stipulation  from  the  company,  al- 
though they  oould  not  then  compel  the  company  to  hand 
over  their  funds  for  these  purposes,  would  take  care  to 
claim  damages  to  the  extent,  in  this  c»ise,  of  £100,000. 
This  was  no  exaggerated  view,  for  the  Xorth-Westem 
Company  submitted  to  the  consideration  of  the  arbitrator, 
as  one  of  the  breaches,  that  at  the  Whamcliffe  meeting^ 
the  Midland  Company,  instead  of  considering  and  ap- 
proving, had  rejected  the  bilL  No  doubt  it  was  settled 
by  decision  that  a  company  might  apply  to  Parliament 
for  a  bill,  even  though  a  minority  of  the  shareholders 
might  be  reluctant.  Further  than  that  could  they  cove- 
nant to  apply?  No  doubt  it  was  lawful  for  them  to 
apply  for  a  bill,  but  it  was  not  lawful  to  apply  one  six- 
pence of  the  funds  towards  procuring  it.  Those  two 
points  were  settled  by  decision.  Was,  then,  this  Court  to 
say  that,  although  not  sixpence  could  be  applied  for  the 
purpose,  there  might  be  a  covenant  to  apply,  and  then 
the  company  could  be  fixed  with  the  debt  due  upon  the 
covenant.  That  would  be  a  very  singular  proposition; 
and  his  present  impression  was  that  the  Whamcliffe  order 
was  a  sufficient  protection.  The  shareholders,  therefore, 
were  not  bound  by  any  such  covenant  as  was  contained  in 
clause  46,  and  it  was  beyond  the  authority  of  the  directors 
so  to  bind  them.  Then,  again,  as  to  one-third  of  the  deposit, 
the  principle  that  the  funds  of  a  company  cannot  be  ap- 
plied towards  any  purpose,  except  the  purposes  of  the 
company  itself,  will  carry  through  the  contention  of  tho 
plaintiffs  that  they  will  not  have  their  capital  or  earnings 
applied  to  making  a  deposit — not  for  their  own  bill,  but 
another  bill  of  another  company  (to  authorise  their  direc- 
tors to  become  subscribers  to  such  second  undertaking). 
There  was  a  twofold  objection  to  it:  1.  It  was  not  a  de- 
posit for  their  own  bill,  or  for  any  purposes  of  their  own, 
but  it  was  a  deposit  to  enable  another  company  to  make 
another  line;  and  2.  It  was  a  deposit  to  enable  the  com- 
pany to  carry  into  effect  a  measure  which  would  enable 
them  to  coerce  a  reluctant  minority  into  subscribing  to 
another  undertaking.  The  usual  clause,  that  it  should 
not  be  lawful  for  a  company  to  make  a  Parliamentary  de- 
posit out  of  its  capital,  might  lead  to  the  inference  that  it 
would  be  lawful  for  a  company  to  make  the  deposit  out 
of  its  earnings.  But  that  wag  not  the  present  case. 
It  could  only  apply  at  most  to  a  company  extending  its 
own  operations,  and  not  to  a  company  undertaking  to 
extend  the  operations  of  another.  He  held,  therefore, 
that  the  whole  of  clause  45  was  beyond  the  powers  of  the 
directors  against  the  complaining  shareholders.  As  to 
clause  46,  it  did  not  appear  to  be  one  of  which  the  plain- 
tiffs could  complain.  If  the  North-Westem  Company 
should  obtain  the  Act,  the  plaintiff's  company  were  to 
have  certain  privileges.  So  far  from  being  in  any  way 
damnified,  certain  advantages  were  given  to  them,  and 
of  those  advantages  they  could  not  possibly  com- 
plain. As  to  the  argument  that  Parliament  had 
ratified  and  recognised  this  agreement  by  reciting  it  in 
the  Extension  Acts  of  1869  and  1861,  it  was  very  common 
that  there  dionld  be  a  provisional  agreement  between 
companies  preyious  to  an  application  to  Parliament  to 
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the  amngoment  into  effect  If  the  Legislatoie 
^rored  of  the  arrangement,  it  did  not  stop  to  inquire 
the  agreement  per  u  was  good  or  bad,  but  pro- 
to  confer  the  powers  required.  Clause  47  was  also 
irl7  ultra  vires,  being  framed  so  as  to  extend  the  pro- 
tons of  the  agreement  to  all  extension  lines,  up  to  the 
of  1862,  irrespeotive  of  anj  reference  to  the  Board 
Trade,  or  sanction  by  Parliament.  He  was  aware 
the  Board  of  Trade  had  sanctioned  the  agreement  as 
|«tood,  but  the  question  was  how  far  it  was  legal  to  have 
>ro8pective  agreement  that  something  should  be  done 
Parliament  authorised  the  extension,  with  or  without 
authority  f(x  carrying  into  effect  a  similar  traffic  ar^ 
igemant  with  that  authorised  by  the  Acts  of  1857  and 
»d.  (His  Honour  referred  to  Hattersley  y.  Lard  SheU 
>M,  10  W.  B.  881.)  Being  of  opinion  that  clauses  45 
47  were  dearly  beyond  tiie  powers  of  the  company, 
came  to  the  oonsideration  of  clauses  48  and  49,  and 
isas  clearly  of  opinion  that  he  could  not  deal  with 
in  the  least  beyond  ss^ng  that  they  were  not  to  be 
ktiTO  against  the  company.  As  to  clause  44,  which 
had  purposely  reserved  to  the  last,  the  necessary  oon- 
iction  would  be  that  it  amounted  to  a  covenant  by  the 
[idland  Company  not  to  oppose  any  application  to  Far- 
it  by  the  North-Westem  Company  for  a  bill  to  ex- 
Ind  their  line.  That  brought  him  to  the  argument  that 
there  ooakl  not  be  a  oorenant  not  to  oppose  a  bill  which, 
if  passed,  would  compel  the  reluctant  minority  to  oon- 
tribute  their  OHUtaL  As  to  the  novelty  of  a  bill  to  in- 
terfere witii  the  making  of  an  award,  the  case  was 
amilar  to  that  in  which  an  action  had  been  brought, 
where  the  shareholders  might  decline  to  leave  the  matter 
to  their  direeton,  and  might  insist  upon  the  right  to  have 
their  rights  ascertained  by  this  Court,  and  to  be  protected 
from  the  possible  damage  that  might  arise  from  the  de- 
fence at  law  being  left  in  the  hands  of  the  directors. 
As  to  setting^  aside  part  of  the  agreement,  and  letting  the 
remainder  stand,  the  shareholders  did  not  ask  the  Court 
to  pronounce  any  part  of  the  agreement  to  be  void,  which 
the  directora  were  competent  to  bind  them  by  under  the 
common  seal.  All  that  they  could  do  was  to  ask  to  be 
protected  from  anything  the  directors  had  not  power  to 
bind  them  l^.  The  shareholders  were  not  the  company, 
but  persons  who,  being  memben  of  the  company,  com- 
plained of  being  bound  by  contracts,  which  ought  not  to 
affect  them,  and  so  far  as  they  were  entitled  to  be  relieved 
they  onght  to  be  relieved,  and  not  subjected  to  conse- 
quences or  mixed  up  with  matters  and  things  over  which 
they  had  no  control.  If  anything  did  arise  upon  it,  it 
would  be  a  litigation  between  the  two  companies,  and 
the  shareholders  would  not  be  parties  to  the  suit. 

The  declaration  made  was  that  the  agreement  of  the  1st 
of  Aagrvflt,  1859,  so  far  as  it  purported  to  bind  the  share- 
holders  of  the  Midland  C(mipany  to  the  observance  of 
clauses  44,  45,  and  47,  and  so  far  also  as  by  clauses  48 
and  49  it  purports  to  subject  the  said  company  to  any 
arbitration,  &».,  or  damages  in  respect  of  the  non-observ- 
ance of  the  above-mentioned  daoses,  is  void  as  against 
die  Midland  Company.  Restrain  the  two  companies, 
their  officers,  Ico.,  from  acting  upon  the  said  agreement, 
in  respect  of  any  of  the  said  oovenants  hereby  declared 
to  be  Toid.  This  decree  to  be  without  prejudice  to  any 
question  as  to  the  validity  os  invalidity  of  the  agreement 
further  or  otherwise  than  hereinbefore  declared. 

Solicitors,  Field,  JRoscoe,  ^   Co,;    EUdaU   ^  Byrne; 
Walker,  Martineau,  ^  Co. 
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jTAtf   Omrt  mill  Mi  etUertain  a  suit  against  th^  repre- 
mmtmtkvm  y  *  defeated per9on  thirty-eight  years  after  hi$ 


death,  and  fifty  years  after  a  fraud  has  been  committed  by 
him^  to  recover  damages  only,  in  respect  of  tits  pr.fits  ac' 
cruing  to  him  by  his  frauds  when  the  property  so  oIh 
tained  fraudulently  is  irrecoverable. 

After  such  a  lapse  of  time  the  Court  will  require  a  very 
specific  case  of  fraud  to  be  raised  by  the  bill. 

0ns  agent  of  a  company  assisting  in  tkefraui  of  an  i.'her 
agent  is  not,  quoad  the  shareholders,  in  the  position  of  a 
trustee,  who  knowingly  permits  another  trustee  to  make 
wilful  default. 

The  bill  in  this  case  was  filed  by  Sir  John  Walsham,  as 
the  representative  of  one  Francis  Garbett,  against  the  re- 
presentatives of  Henry  Stalnton  and  Joseph  Stainton  re-. 
speoUvely,  with  the  object  of  recovering  from  the  repre- 
sentatives of  Henry  Stainton  forty  shares  in  the  Carron 
Company,  alleged  to  have  been  fraudulently  purchased  by 
Henry  Stainton  from  Garbett  at  a  price  belcw  their  reid 
ralue)  and  with  the  further  objeot  of  recovering  from  the 
representatives  of  Joseph  Stainton  damages  in  respect  of 
fifteen  like  shares,  alleged  to  have  been  purohased  by 
Joseph  Stainton  in  like  manner,  but  which  last-mentioned 
shares  had  been  since  sold  to  a  puifehaser  for  valuable 
oonsideration  without  notioe,  and  were,  therefore,  not  now 
recoverable. 

To  this  bill  the  defendant  Horn,  who  was  the  rs- 
presentative  of  Joseph  Stainton,  demurred. 

The  case  raised  by  the  bill  was,  that  Francis  Garbett 
was  in  March,  1771,  the  holder  of  fifty-five  shares  in  the 
Carron  Company.  In  the  same  month  he  assigned  them 
to  Messrs.  Glyn  k  Halifax,  as  a  mortgage  security,  but 
without  transferring  the  shares  into  their  names. 

F.  Garbett  had  in  1770  granted  a  bond  in  the  form  re- 
quired by  the  law  of  Scotland  (in  which  country  the 
Carron  Company  was  incorporated),  to  one  Grant  as  a 
trustee  for  erediton.  Grant  was  afterwards  replaced  by 
one  Selkrig  as  such  trustee. 

F.  Garbett  died  in  1800,  domiciled  in  England.  The 
plaintiff  was  his  legal  personal  representative.  In  the 
year  1806,  Selkrig,  without  giving  any  notice  to  any 
person  interested  in  Garbett's  estate,  procured  himself  to 
be  **  decerned  executor  creditor  "  on  behalf  of  the  persons 
for  whom  he  was  trustee  to  the  extent  of  forty  of  the  said 
fifty-five  shares  of  F.  Garbett  From  1 780  to  1 826,  Joseph 
Stainton  was  resident  mauager  of  the  Carron  Company 
in  Scotland,  and  Henry  Stainton  was  the  resident  agent 
in  London  of  the  company. 

In  June,  1818,  Joseph  Stainton  contracted  with  Messrs. 
Glyn  Sc  Halifax  to  purchase  tiiirty  of  Garbett's  fifty-five 
shares  at  £183  per  share;  and  subsequently,  in  January, 
1815,  purohased  fifteen  of  such  shares  at  that  price,  and 
had  them  transferred  into  his  name. 

In  1818  Selkrig  sold  the  forty  shares  to  Henry  Stain- 
ton for  £18,000.  Joseph  Stainton  died  in  Scotland  in 
1825,  and  the  defendant  Horn  was  his  legal  personal 
representative  both  in  Scotland  and  England.  The  plain- 
tiff, in  1860,  discovered  these  sales  of  fifteen  and  forty 
shares  respectively  to  be  fraudulent.  The  bill  then  alleged 
that  Henry  and  Joseph  Stainton,  taking  advantage  of 
their  position  as  manager  and  agent,  procured  the  discon- 
tinuance of  certain  committees  of  management  of  the 
company.  They  then  tampered  with  the  accounts  at 
Carron,  by  debiting  goods  to  the  Board  of  Ordnance  (their 
principal  customers),  in  the  books  kept  there,  with  prices 
less  than  they  actually  received.  The  prices  were  entered 
correctly  in  the  London  account-books,  and  the  difference 
was  kept  by  the  Staintons,  and  formed  into  a  reserve 
fund.  This,  between  1808  and  1816,  amounted  altogether 
to  £80,000,  of  which  sum  £70,000  were  during  those 
years  applied  to  the  use  of  the  compemy.  On  transferring 
the  accounts  from  the  London  books  to  the  Carron  books 
Joseph  Stainton  altered  the  amounts,  so  as  to  keep  the 
reserved  fund  secret.  In  1850  this  secret  reserve  fund 
amounted  to  £06,000  and  upwards.  Proceedings  had 
lately  been  instituted  in  this  Court  against  the  executors 
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of  Henry  Stainton,  who  had  paid  £220,000  to  compromise 
the  suit. 

In  the  year,  1844  the  fifteen  shares  purchased  by 
Joeeph  Stainton  were  sold  to  a  purchaser  for  value  with- 
out notice.  The  bill  then  claimed  that  the  purchase  of 
the  forty  shares  was  fraudulent  and  void,  and  that  the 
purchase  of  the  fifteen  shares  by  Joseph  Stainton  was 
**  also  fraudulent,  and  ought,  as  against  the  parties  to  the 
suit,  to  be  treated  as  void;  and  that  the  eaid  Henry 
Stainton  having  become  such  party,  as  aforesaid,  to  the 
said  scheme  to  depreciate  the  value  of  the  said  shares, 
and  having,  in  collusion  with  J.  Stainton,  by  his  fraudu- 
lent misrepresentations  and  acts  caused  such  depreciation, 
ought  to  be  held  liable  to  pay  and  make  good,  and  that 
the  estate  of  Joseph  Stainton  ought  to  make  good  to  the 
plaintiff  all  loss  sustained  by  the  estate  of  Francis  Qarbett 
in  consequence  of  the  purchase  of  the  said  fifteen  shares." 

Sir  H.  CairnSf  Q.  C,  and  J.  Peanan^  in  support  of  the 
demurrer,  contended  Uiat  Messrs.  Glyn  k,  Co.,  the  mort- 
gagees, were  the  persons  deceived,  if  deceit  there  were; 
and  they,  and  not  the  mortgagor's  representatives,  were 
the  proper  plaintiffs.  After  such  a  lapse  of  time  a  very 
specific  charge  of  fraud  must  be  raised  against  Joseph 
Stainton.  The  only  charges  of  fraud  against  him  were  the 
stoppage  of  the  committees  of  management  and  the  for- 
mation of  the  reserve  fund.  But  the  committees  did  not 
cease  to  meet  till  after  the  contract  for  the  sale  of  these 
shares  was  completed,  as  appeared  on  the  bill,  while  the  re- 
serve fund  was  a  prudent  device  to  secure  steady  dividends 
in  a  fluctuatin|f  trade.  Whatever  might  have  been  the 
conduct  of  Henry  in  these  matters,  there  was  nothing  to 
connect  his  frauds  with  Joseph,  except  vague  and  gene- 
ral charges  of  fraud.  As  against  Joseph's  representative, 
the  bill  sought  damages  only.  Before  21  &  22  Vict 
0.  27,  no  damages  oould  have  been  given  but  for  mesne 
profits.  The  Court  would  not  now  entertain  a  suit  for 
damages  only.  The  Court  would  award  as  damages 
profits  improperly  made;  but  where  no  profits  had  been 
made  there  would  be  no  damages.  An  action  at  law 
against  Joseph  Stainton,  in  respect  of  the  matters  in  this 
suit  (had  it  been  possible  to  bring  one)  would  have 
been  an  action  of  tort,  which  oould  not  lie  after  his 
death.  Following  the  analogy  of  law,  this  Court  will 
not  allow  a  suit  for  mere  damages  to  be  instituted  at 
any  time  later  than  an  action  at  law  would  lie.  This 
suit,  therefore,  instituted  thirty-eight  years  after  Joseph's 
death,  oould  not  be  entertained.  The  bill  was  also  bad 
on  the  ground  of  multifariousness.  Any  relief  against 
Joseph,  whose  shares  were  acquired  under  a  title  totally 
different  to  Henry's  should  have  been  sought  in  a  distinct 
suit. 

Giffard^  Q.C.y  and  Eddis,  in  support  of  the  bill,  con- 
tended that  the  two  Staintons  were  trustees  who  had 
concurred  in  a  fraud,  and  were  therefore  properly  brought 
before  the  Court  together.  The  fraud  was  but  one,  al- 
though the  shares  had  subsequently  taken  different  direc- 
tions. 

Cases  cited:  Pollard  v.  Clayton,  1  K.  &  J.  462,  3  W.  R. 
349;   Wilde  v.  Gibson,  1  H.  L.  Cas.  605. 

Wood,  V.C,  without  hearing  a  reply,  after  noticing 
certain  omissions  in  the  bill,  which  amounted  only  to 
slips  in  the  averments,  and  might  be  cured  by  amend- 
ment, said  that  the  allegations  against  Joseph  Stainton 
alone  were  all  he  had  to  consider.  To  sustain  a  case  like 
this  against  the  representatives  in  the  third  or  fourth 
degree  of  a  deceased  person,  thirty-eight  years  after  his 
death,  and  more  than  fifty  years  after  the  date  of  the 
alleged  fraud,  a  very  particular  and  precise  charge  was 
requisite.  The  shares  were  actually  sold  in  1815,  under  a 
contract  to  sell  made  in  1813.  The  price  was  fixed  in  1 81 5 
—vis.,  at  £  1 1 3  per  share.  The  only  charge  of  fraud  against 
Joseph  Stainton  made  by  the  bill  was,  that  long  pre- 
viously to  1815  a  reserve  fund  was  formed.    This  recerve 


fund  amounted  in  the  whole  to  £80,000.  Of  this  sum 
it  appeared  on  the  bill  that  £70,000  was  actually  properly 
applied.  There  was  no  averment  that  the  rest  was  not 
properly  applied;  and  in  the  absence  of  any  partloular 
charge  of  fraud  in  that  respect  the  Court  could  not 
assume  this  £10,000  to  have  been  improperly  applied. 
There  was  also  no  averment  that  the  dividends  were,  in 
fact,  less  in  consequence  of  the  formation  of  this  reserve 
fund.  During  the  period  of  its  existence  the  dividends 
were  remarkably  steady.  Then  the  two  sets  of  forty  shares 
and  fifteen  shares  respectively  were  mixed  up  together  in 
the  bill,  and  declared  to  be  worth  £60,000.  It  had  been 
argued  that  the  two  Staintons  were  so  tied  together  by 
the  fraud,  that  both  were  properly  brought  before  the 
Court  in  one  suit.  If  this  were  so,  Joseph  Stainton  would 
be  held  responsible  for  the  forty  shares  as  well  as  the 
fifteen.  But  the  forty  shares  might  be  got  back;  there- 
fore Joseph  Stainton's  representatives  could  not  be  held 
responsible  for  the  forty  shares  unless  in  respect  of  divi- 
dends and  bonuses.  This,  however,  was  not  a  case  of 
two  trustees,  one  of  whom  stood  by  and  allowed  the  other 
to  make  away  with  the  proceeds.  The  case  was,  that  two 
agents  of  a  company  had  conspired  to  reduce  below  their 
actual  value  and  sell  certain  shares  of  the  company.  This 
Court  would  compel  discovery  from  any  person  who  had 
assisted  in  the  fraud,  and  would  make  him  answerable 
for  costs;  but  would  not  make  the  representatives  of  a 
deceased  person  answerable  for  damages  in  respect  of  the 
profits  of  frauds  in  which  he  might  have  assisted.  The 
demurrer  would  be  allowed  gfenerally,  with  costs. 

Solicitors  for  the  plaintiff,  Tatham  4'  Proctor. 

Solicitors  for  the  defendants,  Willlamt  <$*  James. 


probate. 

April  21. 
In  the  goods  of  WILLIAM  HUTCHESON,  deceased. 

Confirmation  and-  Probate  ^<?f  (1858) — JE^k — Seal  of  court 
— New  confirmation — Practice. 

The  seal  of  tlie  Court  will  not  be  affixed  to  an  eik  or 
additional  confirmation. 

Where  the  original  confirmation  obtained  in  a  commis- 
sary court  of  Scotland  is  incomplete^  it  is  requisite  for  the 
purpose  of  obtaining  the  seal  of  tlie  Court  of  Probate  that 
there  should  be  a  new  confirmation,  including  tlie  whole  of 
tlie  personal  estate  in  England  and  Scotland. 

William  Hutcheson,  a  domiciled  Scotchman,  executed 
in  Scotland  a  disposition  and  settlement  or  will  of  his  whole 
estate,  and  died  on  the  13th  of  March,  1862. 

On  the  13th  of  January,  1863,  the  executor  nominated 
in  the  will  obtained  a  confirmation  in  the  Commissary 
Court  of  Fife.  The  inventory  stated  the  whole  personal 
estate  as  amounting  to  £1,444,  and  did  not  state  that  any 
part  of  it  was  in  England.  On  its  being  subsequently  as- 
certained that  part  of  the  funds,  which  made  up  this  total 
were  invested  in  shares  (valued  at  £100)  in  an  English 
company,  an  **  explanatory  note  "  to  the  inventory  was 
lodged,  in  which  the  amount  in  Scotland  and  in  England 
was  correctly  distinguished  as  directed  by  the  21  &  22  Vict, 
c.  56,  s.  9.  On  the  28th  of  January  the  Commissary  Court 
of  Fife,  *'  allowed  the  forgoing  explanatory  note  to  be  added 
to  the  inventory  of  the  defunct's  personal  estate,  and  to  be 
added  and  eiked  to  his  testament  as  part  and  portion  thereof ; 
and  ordained  these  presents  to  be  gfranted  in  manner  under 
written;"  and  then  prooeeded  to  grant  confirmation  of  the 
executrix  in  common  form,  without  further  reference  tO 
the  prior  confirmation.  On  the  same  date  the  commissary, 
by  his  interlocutor,  found  that  the  deceased  died  domiciled 
in  Scotland.    On  the  two  oonflrmations  being  presented 


VoLXL  CAMii,iMt.] 


THE  WEEKLY  REPORTER. 


119 


PBOBJLT& 


MiTOHILL  AND  OtHSBS  V,  GABD  AND  OtHBBS 


PSOBATB. 


to  the  roipiilmr  of  tlM  Court  of  Pzobate  for  rMoalinf , 
«Bto  notiom  18  of  the  tivfettto  above  oited,  hedeolined  to 
liBx  tibe  leel  of  the  oout,  on  the  grrotind  t^t  he  had  no 
power  to  seal  move  than  one  oonfirmation. 

March  12. — Boyd  Iitnneai\  for  the  executrix,  moved  the 
Court  for  an  order  on  the  registrar  to  affix  the  seal  of  the 
court  to  the  confirmation.  The  case,  In  the  goods  of  Gor- 
ioA^  2  Sw-ab.  k  Trist.  622,  does  not  apply  to  this  as  there 
the  confirmation  was  prior  to  the  passing  of  the  statute, 
»Dd  both  in  that  case  and  in  the  case  of  In  the  goods  of 
WihgaU,  2  Swab,  k  Trist.  625,  the  eik  or  new  confirma- 
tion was  in  the  nature  of  an  addition,  and  contained  only 
the  part  of  the  estate  situated  in  England,  wMch  had  been 
wholly  omitted  from  the  original  inventory;  and  hence 
did  not,  as  required  by  the  statute,  include  both  the  estate 
in  Scotland  and  that  in  England.  Here  the  original  in- 
ventory contained  both  the  Scottish  and  English  estates, 
md  the  second  inventory  contained  in  the  "  explanatory 
note  "  was  in  comformity  with  the  statute.  The  new  con- 
finnation  obtained  upon  it  merely  recited  the  first  confor- 
mation, and  was  otherwise  independent  and  complete. 

Cur,  adt,  vult, 

April  21. — Sir  0.  Cb£8SWELL. — I  have  oonsidered  tiiis 
case,  and  I  think  I  onght  not  to  direct  the  seal  of  the 
Court  to  be  affixed  to  the  eik  or  additional  confirmation. 
If  the  OoBamlaeary  Ooort  in  Scotland  had  granted  a  new 
ooaiimatioB,  inoloding  the  property  in  England,  instead 
•f  aa  eik,  the  seal  might  hare  been  aflkced.  This  has  not 
been  done;  and  I  therefore  reject  the  i^pUoation. 


May  16,  27. 
MrrcHJUuL  ahd  Othebs  r.  Gabd  akd  Othebs. 

fUa  9f**  net  the  fc'Ul  cf  the  tettator  " — OmUswn  oflegacm 
for  which  the  tegtator  had  given  ingtmotiom, 

A  testatrix  gave  instructions  for  the  insertion  of  certain 
legacies  in  her  miUf  which  were  not  inserted.  The  will 
rra4  read  over  to  her,  and  the  assented  to  it,  and  executed 
it.  The  Court  held,  that  the  omission  of  the  legacies  did 
tut  establish  the  ^lea  that  the  paper  propounded  was  not 
the  trill  of  the  testator,  there  being  no  imputation  of  fraud, 
and  the  testatrix  being  of  sound  mind  when  she  heard  the 
Kill  read,  and  when  she  executed  it. 

The  defendants  propounded  the  will  of  Mary  Gregory, 
late  of  Devonport.  The  plaintiffs,  who  were  the  next  of 
kin,  alleged  that  the  paper  propounded  was  not  the  will 
of  the  deoeesed,  that  it  was  not  duly  executed,  that  the 
deceased  was  not  of  sound  mind,  and  that  the  will  had 
been  prooored  by  the  undue  influence  of  the  defendant 
Hr.  €NunL  These  issues  were  tried  before  Mr.  Justice 
Bjles  and  a  special  jury  at  the  last  Exeter  Assizes.  The 
jaiy  fooiid  that  the  will  was  duly  executed,  that  the  de- 
ceased was  of  sound  mind,  and  that  the  will  was  not 
procured  by  the  undue  influence  of  the  defendant.  With 
regard  to  ^  other  iasue,  that  it  was  not  the  will  of  the 
deceased,  the  jury  found,  in  answer  to  questions  put  by 
the  learned  judge,  that  the  testatrix  had  given  instruo- 
tions  to  insert^  and  intended  that  there  should  be  inserted 
as  legatees,  the  names  of  three  persons  before  the  execu- 
tion; that  those  instructions  were  in  the  memory  of  Mr. 
Oard  when  he  i»ooured  the  execution,  and  that  they 
were  absent  from  her  mind  at  the  time  of  the  execution, 
and  present  to  his;  and  that  he  knew  that  they  were  ab- 
nent  from  her  mind.  Upon  this  finding  the  verdict  was 
entered  for  the  plaintiffs  upon  that  issue,  and  for  the  de- 
fendants upon  the  others,  with  leave  to  the  defendants  to 
nove.  A  rule  nisi  had  sinoe  been  obtained  tp  enter  the 
verdict  for  the  defendants  upon  that  issue,  or  for  a  new 
triaL  The  learned  judge  had  reported  that  he  was  satis- 
fied with  the  yerdiet  of  the  jury  upon  the  facts. 

KmrslahCy  Q,0.,  showed  eanse  agunst  the  rule. — I  am 
bound  to  asBome  fbr  the  purpose  ef  this  argum^t  that 
the  issue  ef  mndue  influence  has  been  properly  found 


against  the  plaintiffs.  The  only  question  is,  whether  the 
will  is,  under  the  oiroamstanoes,  the  will  of  the  testatrix. 
It  was  made  by  Gard,  the  professional  adviser  of  the  tes- 
tatrix, pro  hdo  vice,  during  her  last  illness,  and  at  a  time 
when  she  was  in  a  state  of  extreme  debHity,  and  barely 
able  to  scrawl  her  mark,  and  at  the  time  when  it  was 
signed  by  the  testatrix  she  believed  that  it  contained  a 
bequest  of  oertain  legacies  which  it  did  not  contain. 
[Sir  0.  Cbesswell. — What  is  there  to  satisfy  me  that 
she  believed  those  legacies  were  inserted.  The  jury  have 
not  found  that  she  executed  the  will  under  the  erroneous 
belief  that  the  legacies  were  inserted,  but  that  they  were 
absent  from  her  mind.  They  could  not  have  found  both 
that  they  were  absent  from  her  mind  and  that  she  erro- 
neously believed  them  to  have  been  inserted,  without 
stultifying  themselves.]  The  testatrix  put  her  name  to  an  in- 
strument which  did  not  contain  her  wishes  at  the  time  when 
she  put  her  name  to  it.  A  will  is  defined,  1  Jarman  on 
WiUs,  12.  Where  a  will  has  been  made  by  a  person 
who  takes  a  large  benefit  under  it,  he  is  bound  to  prove 
to  the  satisfaction  of  the  Court  that  the  will  he  propounds 
contains  the  whole  mind  of  the  testator.  In  this  case 
there  can  be  no  question  that  she  believed  she  was  giving 
effect  to  the  instruction  she  had  given  to  Mr.  Gard  on 
the  same  day  when  the  will  was  made,  and  the  conse- 
quence of  the  intentional  omission  by  him  of  the  legacies 
would  be,  that  he  would  take  a  sum  of  money  which  the 
testatrix  did  not  intend  him  to  take.  As  to  the  burden 
of  proof  upon  a' residuary  legatee,  who  propounded  a  will, 
which  he  had  prepared,  he  cited  Mitchell  f.  Thomas,  6  Moo. 
P.  C.  137}  Constable  and  Bailey  v.  Tiiffnell,  i  Hagg. 
465;  8  Knapp.  122.  [Sir  0.  Cbesswell. — Do  you 
contend  that  it  was  not  her  will,  because  something 
which  she  had  directed  to  be  inserted  was  not  in- 
serted?] Tea.  [Sir  C.  Cbesswell. — ^Then  suppose  a 
trifling  legacy  of  £5  to  the  very  person  who  drew  the  will 
was  omitted  by  him  through  haste  or  carelessness,  the 
same  argument  would  apply.]  The  fact  that  the  person  who 
obtained  the  execution  of  the  will,  and  who  propounds  it 
desigfnedly  omitted  the  legacies,  and  benefits  by  the  omission, 
must  be  taken  into  consideration.  [Sir  C.  Cbesswell. 
— It  is  immaterial  upon  this  issue.  If  you  say  it  is  not 
her  will,  because  it  does  not  express  all  her  instructions, 
no  matter  how  the  omission  happens,  or  who  is  benefitted 
by  it.]  Suppose  a  blind  man  desires  a  will  to  be  made^ 
and  a  legacy  is  omitted,  and  the  will  is  read  to  him  as  if 
the  legacy  had  been  inserted,  and  he  put  his  hand  to  the 
will,  the  omission  of  the  legacy  vitiates  the  wiU.  [Sir 
C.  Cbesswell. — ^At  present  I  do  not  at  all  assent  to  the 
proposition.  But  this  is  a  totally  different  case.]  There 
were  some  cases  before  the  Wills  Act  in  which  the  Ec- 
clesiastical Courts  supplied  omissions  in  wills,  but  those 
were  cases  in  which  some  ambiguity  appeared^n  the  face 
of  the  will,  and  there  was  some  document  in  the  testa- 
tor's handwriting  by  which  the  mistake  could  be  corrected: 
Bayldon  v.  Bayldon,  3  Add.  232 ;  Draper  v.  Uitch,  1  Hagg. 
674;  Famcett  v.  Jones,  3  PhilL  478;  Harrison  v.  Stone,  2 
Hagg.  537;  Shadbolt  v.  Waugh,3  Hagg.  570.  But  none  of 
these  were  cases  of  a  designed  omission,  and  here  there 
is  no  ambiguity  on  the  face  of  the  will,  and  nothing  in 
the  testatrix's  writing  to  supply  the  omission.  Even  if 
the  Wills  Act  has  not  taken  away  the  power  of  the  Court 
to  supply  an  omission,  those  cases  are  not  applicable.  As 
to  the  effect  of  reading  a  will  falsely,  he  cited  Stephenton  v. 
Gardner,  2  P.  Wms.  286;  and  as  to  wills  bad  in  part  and 
good  in  part,  Hippsley  v.  Homer  (notes  to  Beaumont  v. 
Bromley)  Turn,  k  Buss.  48;  Williams  on  Executors,  44 
(6th  ed.);  Trimlestown  Y,  D' Alton,  1  Dow.  k  Clark,  85; 
Trimberton  v.  Lloyd,  1  Bligh.  N.  B.  475,  note  to  Barton 
y.  Bobins,  8  PhiL  455.  As  to  the  admissibility  of  parol 
evidence  to  explain  or  add  to  a  will,  1  Jarman  on  Wills, 
882.  The  form  of  pleading  in  this  court  is  different  from 
that  in  the  Bcolesiastioal  Court,  and  from  the  devisavU  vsl 
n$fi  in  the  oommon  law  courts,  bat  the  issue  of  not  the 
will  would  raise  the  questions  of  sanity  and  of  undue 
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influence:  Doe  d.  Small  y,  AHen,  8  T.  R.  147;  Lord  Gnil» 
lamore  y.  O^Orady^  2  Jones  &  Latonche  (Irish),  210;  Ore^ 
ville  V.  Tylee^  7  Moo.  P.  C.  820;  Middlehnrgt  v.  Johnson, 
SO  L.  J.  P.  &  M.  14.  Even  if  the  entire  will  is  not  in- 
valid, the  residue  to  Gard  is  invalid,  and  should  be  ex- 
punged; and  if  so,  the  plaintiff  is  entitled  to  a  verdict 
upon  this  issue,  for  the  will,  as  propounded,  is  not  the  will 
of  the  deceased.  At  any  rate  it  will  be  proper,  under  the 
circumstances,  to  send  the  case  to  another  jury,  rather  than 
to  enter  the  verdict  in  favour  of  the  will. 

Collier,  Q.C.  (^Coleridge,  Q.C.,  Wamheyy  I>r.,  and  Lojtes 
with  him),  supported  the  rule. — The  question  of  fraud 
cannot  be  raised,  as  it  has  not  been  pleaded:  miite  v. 
White  and  Cato,  2  Sw.  k  Tr.  504.  It  must  be  taken  upon 
the  finding  of  the  jury  that  the  deceased  was  of  perfectly 
sound  mind,  that  there  was  no  undue  influence  used,  and 
that  the  will  was  read  over  to  her,  and  she  assented  to  it. 
How  can  it  effect  the  validity  of  the  will,  that  two  or 
three  hours  before  its  execution  she  had  intended  to  leave 
some  legacies  which  were  not  contained  in  the  will?  The 
finding  that  those  leg^acies  were  absent  from  her  mind  at 
the  time  of  the  execution  establishes  that  the  will,  as 
executed,  did  represent  her  mind  at  that  time.  Gard's 
knowledge,  at  the  time  of  the  execution,  that  she  had 
previously  intended  to  leave  these  legacies,  and  had  for- 
gotten them,  was  immaterial. 

Coleridge.  —In  order  to  establish  this  plea  the  plaintiffs 
have  to  satisfy  the  Court  that  the  deceased,  at  the  time  of 
the  execution,  Believed  it  to  be  other  than  it  is:  Cunliffe 
and  Omerod  v.  Cross,  ante  258,  32  L.  J.  P.  &  M.  68. 
The  intention  of  a  testator  is  his  intention  at  the  moment 
of  execution.  If  a  will  were  framed  different  in  every 
respect  from  the  instructions,  and  the  testator,  perfectly 
understanding  the  will  as  tendered  to  him,  and  quite 
forgetting  his  previous  instructions,  executed  it,  his 
change  of  intention  could  not  effect  the  validit^  of 
the  wilL  Still  less  could  it  be  material  that  some- 
thing was  present  to  the  mind  of  some  one  else  who 
was  in  the  room  when  the  will  was  executed,  which 
if  communicated  to  the  deceased  might  have  caused  an 
alteration  in  her  intentions,  but  which  was  not  communi- 
cated to  her. 

Wamhey,  Dr. — It  would  be  contrary  to  all  principle  to 
hold  that  the  intention  of  the  testatrix  was  to  be  entirely 
defeated,  and  the  will  set  aside,  in  consequence  of  the 
omission,  whether  accidental  or  designed,  of  a  few  trifling 
legacies,  and  no  authority  for  the  proposition  has  been 
cited.  It  is  possible  that  the  legatees,  whose  names  have 
been  omitted,  may  have  a  remedy  in  another  CJourt; 
but  the  will  cannot  be  void  in  toto,  nor  can  the 
residuary  bequest  be  void.  [Sir  C.  Cbesswel. — Sup- 
pose the  case  of  the  attorney  who  drew  up  the  will 
being  a  totally  disinterested  person,  and  the  residuary 
legatee  being  present  in  the  room  at  the  time  of  the  exe- 
cution, and  knowing  that  the  testatrix  had  intended  to 
leave  some  legacies,  and  failing  to  remind  her  of  them. 
It  is  difficult  to  see  the  legal  distinction  between  such  a 
case  and  the  present.]  There  is  no  distinction.  The 
questions  which  the  learned  judg^e  put  to  the  jury  were 
irrelevant.  Ctir,  adv.  rult. 

May  27. — Sir  C.  Cresswell. — In  this  case  the  defen- 
dants propounded  a  will  alleged  to  have  been  made  by 
Mary  Gregory,  widow.  The  plaintiffs  pleaded  (1)  that 
the  will  was  not  duly  executed;  (2)  that  deceased  was 
not  of  sound  mind,  memory,  and  understanding;  (8)  that 
the  will  was  obtained  by  undue  influence;  (4)  tJiat  the 
paper  writing  propounded  was  not  the  will  of  the  de- 
ceased. Issues  were  joined  on  these  pleas,  and  the  cause 
came  on  for  trial  at  the  last  assizes  for  Exeter  before 
Byles,  J.,  when  the  jury  found  (1)  that  the  will  was  duly 
executed;  (2)  that  the  deceased  was  of  sound  mind, 
memory,  and  understanding;  (3)  that  the  will  was  not 
obtained  by  undue  influence.    With  respect  to  the  fourth 


issue,  the  learned  judge  put  certain  questions  to  the  jury 
suggested  by  the  evidence,  which,  as  far  as  the  issues 
were  affected,  was  as  follows: — ^The  testatrix,  on  Tuesday, 
the  16th  day  of  September,  in  the  morning,  gave  to  the 
defendant  Gard  instructions  for  her  wilL  She  named 
several  persons  who  were  to  be  legatees,  and  the  sums  to 
be  given  to  them  respectively;  and  she  made  Gard  re- 
siduary legatee.  Gaid  directed  his  son,  who  was  in  prac- 
tice as  an  attorney,  to  prepare  a  will  according  to  these 
instructions,  and  to  do  it  quickly.  The  son,  in  his  haste, 
omitted  the  name  of  Triplett,  as  one  of  the  legatees.  In  the 
afternoon  Gard,  the  residuaiy  legatee,  took  the  will  to  the 
house  of  the  deceased,  and  was  soon  afterwards  followed 
by  two  medical  men.  One  or  more  of  the  legatees  named 
in  the  will  were  there,  and  some  conversation  took  place 
about  two  or  three  other  persons,  and  the  deceased  said  that 
she  wished  them  to  have  a  legacy  of  £5  each.  Gard  made 
a  memorandum,  and  said  it  diould  be  attended  to;  but 
the  will  was  not  altered.  Soon  after  this  all  persons  ex- 
cept the  two  Gards,  father  and  son,  and  the  medical  men, 
left  the  room.  Gard  then  read  over  the  will  slowly  and 
carefully  to  the  deceased.  She  attended  to  it,  and  ex- 
pressed herself  satisfied.  Neither  she  nor  Gard  noticed 
the  omission  of  Triplett's  name.  The  will  was  then  duly 
executed  by  her,  and  attested  by  the  medical  men.  The 
learned  judge  told  the  jury  that  an  accidental  and  inno- 
cent deviation  from  instruction  (as  in  the  case  of  the 
legacy  to  Triplett)  would  not  vitiate  a  will  afterwards 
executed,  and  rightly  understood,  or  even  executed  by  a 
competent  testator.  But  with  reference  to  the  omission 
of  the  other  legacies,  he  asked  the  jury  whether  the  in- 
structions were  present  to  Gard's  mind  at  the  time  of  the 
execution  of  the  will,  but  absent  from  the  mind  of  the 
testatrix,  and  he  (Gard)  knew  them  to  be  so,  or  whether 
the  testatrix  executed  tiie  will  in  the  erroneous  belief  that 
those  legacies  had  been  given  by  the  will,  and  Gard  knew 
that  she  did  so.  The  jury  found  that  the  testatrix  had 
given  instructions  to  Gard  for  legacies  to  Gillard, 
Hergem,  and  Egg;  that  at  the  time  of  the  execution  tho6e 
instructions  were  present  to  his  mind;  that  they  were 
absent  from  hers,  and  that  he  knew  them  to  be  so.  The 
learned  judge  thereupon  directed  the  verdict  to  be  entered 
for  the  plaintiffs  on  the  fourth  issue,  giving  the  defendants 
leave  to  move  to  enter  it  in  their  favour.  A  rule  nisi  for 
that  purpose  having  been  granted,  cause  was  shown 
against  it  on  the  15th  of  May,  when  the  cases  of  Barry 
V.  Bvtlin,  2  Moo.  P.  C.  C.  480,  and  MitcheU  v.  Thomas, 
6  Moo.  P.  C.  G.  137,  were  cited  to  show  that  when  a 
person  prepares  a  will  by  which  he  is  largely  benefitted, 
and  the  capacity  of  the  testator  is  at  all  doubtful,  it  is 
necessary  to  prove  that  instructions  were  given  by  the 
testator,  or  that  the  will  was  read  over  to  him,  or  that  by 
some  other  means  he  was  fully  acquainted  with  its  con- 
tents. Those  cases  have  no  bearing  on  the  question  now 
to  be  determined,  for  the  testatrix  gave  instructions 
for  all  that  was  in  the  will:  it  was  read  over 
to  her,  and  the  jury  found  that  she  was  of  sound 
mind,  memory,  and  understanding,  which  is  not  now 
disputed.  The  real  question  is  whether  that  which 
she  heard  read,  and  approved  and  executed,  is  or  is  not 
her  will,  because  she  forgot  at  the  time  that  she  had 
desired  other  legacies  to  be  given  which  were  not  inserted. 
Before  the  statute  1  Vict.  c.  26,  many  wills  were  brought 
under  the  consideration  of  the  Prerogative  Court,  when  it 
appeared  that  they  did  not  contain  all  that  the  testator 
intended.  The  oases  on  the  subject  may  be  divided  into 
two  classes— one,  where  there  was  on  the  face  of  the  will, 
as  executed,  some  ambiguity  or  inoongpruity,  which  indi- 
cated that  something  must  have  been  omitted  by  mistake, 
and  in  them  evidence  was  received  as  to  the  intention, 
and  the  omission  supplied.  The  other  class  was  where 
there  was  nothing  on  the  face  of  the  will  to  indicate  that 
a  mistake  had  been  made;  and  the  principle  of  law-ap- 
plioable  to  them  was  very  dearly  stated  by  Sir  J.  NichoU 
in  BayldoH  v.  Bayldon,  3  Add.  232.    He  says,  *'  Where  a 


776 


THE  WEEKLY  KEPORTER. 


[Jane  20,1863.]    VoL  XL 


OoKM oir  Law. 


HODOKINSON  r.  Ennob. — Rbo.  v.  IXHABITAirrS  OP  Llanoian. 


Ck)B(MON  Law. 


water  flowing  from  the  said  cayem  into  the  said  basin  on 
the  plafntifTs  land,  and  thenoe  into  his  mill,  and  render 
the  same  unfit  for  his  use  in  his  business  as  a  paper  manu- 
facturer. The  defendant  had  notice  from  the  plaintiff 
and  others  before  he  commenced  working  his  said  ma- 
chinery that  the  probable  efiPect  of  his  dificharging  the 
muddj  streams  from  the  pits  in  the  manner  aforesaid 
would  be  to  foul  the  plaintiff's  water  and  render  it  unfit  for 
the  purpose  for  which  he  used  it.  Thirdly:  that  there 
was  no  prescrrptiye  right  on  the  part  of  the  defendant  to 
discharge  the  muddy  water  into  the  said  two  swallets,  the 
existence  of  which  was  contended  for  by  the  defendant. 

The  point  of  law  required  by  the  parties  to  be  stated 
was  whether,  under  the  circumstances  above  set  forth, 
this  action  is  maintainable  at  law.  If  the  Court  should 
be  of  opinion  that  it  is  maintainable  then  the  verdict 
entered  for  the  plaintiff  is  to  stand,  damages  to  be  reduced 
to  £200.  If  not,  the  verdict  to  be  set  aside,  and  instead 
thereof  a  non-suit  entered. 

Kanlaket  Q.C.fiH,  Lloyd  with  him),  for  the  plaintiff. — 
It  is  clear  tiiat  the  defendant  would  have  no  right  to  cut 
a  channel  to  discharge  his  dirty  water  into  the  plaintiff's 
stream.  But  by  takLig  advantage  of  natural  causes  he 
has  here  produced  the  same  result,  and  is  therefore  liable 
in  an  action. 

Coleridge,  Q.  C.^  (J/.  Bere  with  him,)  for  the  defendant. 
— ^The  case  is  within  the  principle  of  Chaaemore  v. 
JBichard*,  7  H.  L.  Cas.  a49,  7  W.  B.  685.  The  pollution 
in  this  case  does  not  amount  to  a  niiisanoe.  The  water 
merely  beoomea  unfit  for  the  numulaoture  of  a  particular 
sort  of  paper.  No  action,  therefore,  will  lie  unless  the 
passages  between  the  swalletB  and  the  basiBL  constitute  a 
wateroouiae ;  and  this,  it  is  submitted,  they  oannot  be  held 
to  be.  [Blackbubn,  J. — ^Admitting  that  a  man  haa  a 
right  to  abgtraet  uadsxground  water  from  kis  neighlxmr, 
does  that  show  that  he  may  transmit  it  to  him  in  a  cor^ 
rtipted  state?]  He  may  do  so,  unless  he  actually  creates 
a  nuisance:  Gale  on  Easements,  did  ed.  869;  Smith  v. 
£enriek,  7  C.  B.  515.  [Mellob,  J.,  referred  to  Btg.  y. 
Metropolitan  Board  of  Works,  82  L.  J.  Q.  B.  105,  ante  498.] 
[CocKBUBN,  O.J. — Has  not  the  plaintiff  acquired  a  right 
by  piesoriptioa  to  the  water  in  its  former  serviceable  con- 
ation?] He  has  only  a  right  to  a  flow  of  water  undi- 
minished and  unpolluted.  Nothing  can  be  actionable 
except  an  injury  to  that  water  while  flowing, 

CoCKByBN,0  J. — This  case  can  be  clearly  distingnished 
from  (Jha$emore  v.  Richards,  and  comes  within  the  opera- 
tion of  that  beneficial  maxim  *'  Si4)  utere  tuo  ut  alienum 
n&n  laedas"  Chasemore  v.  Richards  properly  decided 
that  until  water  actually  rises  to  the  surface  the  law  gives 
no  right  of  action  to  a  party  who  would  have  such  a  right 
if  the  water  came  to  the  surface  in  the  condition  ol  a  body 
of  water,  flowing  or  standing.  But  here  the  circumstances 
are  different.  The  plaintiff's  right  to  the  water  cannot  be 
disputed.  Then  by  the  act  of  the  defendant  the  water  to 
which  he  is  entitled  is  polluted.  That  being  so,  it  does 
not  follow  that  there  is  any  difference,  merely  because  the 
water  comes  to  him  partly  on  the  surface  and  partly  be- 
neath it.  The  plaintiff  is  entitled  to  a  flow  of  water  of 
the  quantity  and  quali^  to  which  he  has  been  accustomed, 
and  his  right  has  been  injuriously  affected  by  the  defen- 
dant's act.  I  am  therefore  of  opinion  that  in  law  and  in 
equity  the  plaintiff  has  a  right  of  action. 

Blackbitbk,  J. — I  am  of  the  same  opinion.  The  defen- 
dant had  a  right  to  use  the  water  to  wash  lead  if  he 
pleased.  He  did  so  use  it;  and  then  he  had  the  dirty 
water  to  dispose  of.  Then  the  law  is  (as  it  is  quaintly 
laid  down  in  Tenant  v.  Oolding,  Salk,  21,  360)  that  •*he 
whose  dirt  it  is  must  keep  it  that  it  may  not  trespass.*' 
In  point  of  fact  In  this  case,  the  water,  tainted  with  lead, 
came  and  mingled  with  the  plaintiff's  water  and  corrupted 
it.    This  is  both  damnvm  and  injuria,    I  agree  with  the 


Lord  Chief  Justice  that  the  distinction  between  diverting 
and  polluting  water  is  very  intelligible. 

Heli^ob,  J.,  concurred. 

Judgment  for  the  plaintiff. 

Attorneys  for  the  plaintiff.  West  ^  Xing, 

Attorney  for  the  defendant,  Buchanan. 


QB. 
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Justices  of  the  peace — Juxtices  who  are  ^  the  quorum — 
13  ^  14  Car,  2,  o.  12,  #.  1—85  Geo,  8,  e.  101, «.  1 — 
Powers  of  mayor  and  ex-magor  of  a  borough  as  JuS' 
tices — Municipal  Corporation  Act,  5^6  Will,  4,  0.  7(i, 
#.57. 

The  13  ^  14  Car.  2,  0.  12,9.  I,  gives  power  to  **  any 
justice  of  the  peace,  nhcreof  one  to  he  of  the  quorum,**  to 
make  orders  qf  removal  on  certain  terms.  The  35  Oeo* 
S,  c,  101,  s.  I,  after  reciting  the  above  section,  repeals  so 
much  of  it  as  relates  to  the  terms  on  which  orders  of  re- 
moval  mag  be  made,  and  substitutes  other  provisions.  It 
then  proceeds  to  empower  **  two  justices  qf  the  peace  **  to 
make  orders  upon  the  newly  enacted  terms,  omitting  the 
words  "  whereof  one  to  be  of  the  quorum.**  The  5  ^J*  6 
Will.  4,  c,  76,  s,  67,  confers  the  powers  of  a  **  justice  of  the 
peace  **  on  the  mayor  and  ex-mayor  of  boroughs. 

Held,  per  Wightman  and  Blackburn,  J  J.  (Cockburn^ 
C,J.,  dissentiente),  that  since  35  Geo.  3,  c.  101,  s.  1,  th^ 
removing  justices  need  not  necessarily  be  of  the  quorum, 
and  that  therefore  the  mayor  and  ex-mayor  have  power  to 
ma,ke  an  order  of  removal,  as  being** justices  of  thepea^e.** 

Per  Cockbum,  C.J.  (Blackburn,  J.,  dissentiente),  that 
the  mayor  of  a  borough  is  not  a  justice  of  the  quorum. 

Upon  appeal  against  an  order  of  removal  to  the  quarter 
sessions  of  Carnarvonshire  the  Court  conflrmed  the  order, 
subject  to  a  case  for  the  (pinion  of  this  Court. 

The  order  had  been  made  by  the  mayor  and  ex-mayor 
of  Pwllheli,  who  had  authority  to  act  as  justices  within 
the  borough,  under  the  providons  of  the  Municipal  Cor- 
poration Act  No  separate  commission  of  the  peace  was 
issued  to  the  borough,  and  they  were  the  only  justices 
within  its  limits.  The  question  was  whether  they  were 
**  justices ''  in  such  a  sense  as  to  be  competent  to  make 
this  order. 

The  sections  of  the  various  Acts  on  which  the  question 
arose  are  the  following: — ^The  13  &  14  Car.  2,  c.  12,  s.  I, 
which  enacts  "  that  it  shall  and  may  be  lawful,  upon  com- 
plaint made  by  the  churchwardens  or  overseers  of  the  poor 
of  any  parish  to  any  justice  of  the  peace  .  .  .  for  any 
two  justices  of  the  peace,  whereqf  one  to  he  of  the  quorum, 
of  the  division  where  any  person  or  persons  that  are  Hkely 
to  be  chargeable  to  the  parish,  shaJl  come  to  inhabit,  by 
their  warrant  to  remove  and  convey  suck  person  or  per- 
sons to  such  ];)arish  where  he  or  they  were  last  legvJly 
settled." 

The  35  Geo.  3,  c.  101,  s.  1,  after  redting  the  Act  above 
mentioned,  repeals  so  much  of  it  as  enables  justices  to 
remove  persons  likely  to  be  chargeable  to  parishes,  and 
enacts  that  none  shall  be  removable  until  they  become 
actually  chargeable,  in  which  case  "  two  justices  of  the 
peace  are  hereby  empowered  to  remove  the  person  cor  per- 
sons in  the  same  manner  and  subject  to  the  same  appeal, 
and  with  the  same  powers,  as  might  have  been  done 
before  the  passing  of  this  Act." 

The  5  &  6  Will.  4,  c.  76,  s.  57  (the  Municipal  Corporar 
tion  Act),  makes  the  mayor  of  every  borough  a  justice  of 
the  peace  of  and  for  such  borough  during  kis  year  of 
office  and  the  next  succeeding  year  after  he  shall  cease  to 
be  mx^or.  The  section  also  gives  him  precedence  within 
the  borough  during  the  time  of  his  mayoralty. 

Gilmore  Evans,  in  support  of  the  order,  contended,  1st, 
that  since  35  Geo.  3^  c  101,  s.  1,  it  was  no  longer  neces- 
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sary  that  one  of  the  two  justices  makmg  an  order  of  re- 
moYal  should  be  of  the  quorum.  2n61jf  that  if  it  was 
f-till  necessary,  the  major  and  ex-mayor  are  justices  of 
the  quorum  rirtute  officii  under  5  &  6  Will.  4,  c.  76,  s.  67, 
which  also  gives  the  mayor  precedence  over  the  recorder, 
who  has,  unquestionably,  the  full  powers  of  a  justice  of 
the  peace. 

Btavan,  on  the  other  side,  contended  that  the  13  &  H 
Car.  2,  c.  12,  s.  1,  was  still  in  force:  Bum's  Justice, 
tit  Poor.  1011;  CandlUhy.  Simpsm,  1  B.  &  S.  357,  9 
W.  R.  745.  One  of  the  justices,  therefore,  making  an 
order  of  removal  must  be  of  the  quorum.  The  mayor 
and  ex-mayor  are  neither  of  them  justices  of  the  quorum. 
They  are  "  justices  **  by  virtue  of  the  Municipal  Corpora- 
tion Act,  but  only  in  the  sense  of  being  conservators  of 
the  peaoe. 

CocKBURN,  C J". — I  differ  in  opinion  on  this  case  from 
my  brothers  Wightman  and  Blackburn.  I  neither  think 
that  Uie  mayor  and  ex-mayor  are  justices  of  the  quorum, 
nor  do  I  think  that  the  provision  of  the  13  &  14  Car.  2, 
c.  12,  s.  1,  giving  power  to  two  justices  of  the  peace, 
whereof  one  is  to  be  of  the  quonmi,  to  make  an  order  of 
removal,  is  so  far  altered  by  35  Geo.  3,  c.  101,  s.  1,  as  to 
make  it  possible  that  the  justices  making  such  an  order 
should  no  longer  be  necessarily  one  of  them  of  the 
quorum.  All  that  the  last  statute  says  is  that  whereas 
under  the  former  Act  persons  likely  to  be  chargeable  may 
be  removed,  yet  now  they  must  become  actually  charge- 
able before  removal  It  is  true  that  the  statute  does  not 
repeal  the  provision,  that  one  of  the  removing  justices 
shall  be  of  the  quorum;  but  I  hold  that  the  object  of  it 
was  simply  to  change  the  basis  of  charg^bility.  To  my 
mind  it  would  be  straining  the  provision  too  far  to  say  that 
because  it  was  made  more  general  in  its  terms,  and  omitted 
the  words  **  whereof  one  to  be  of  the  quorum;"  therefore, 
what  was  before  the  condition  of  the  exercise  of  the  juris- 
diction in  the  one  case  was  no  longer  to  be  a  condition 
of  its  exercise  in  the  other.  As  to  the  second  point — sup- 
posing that  the  35  Geo.  3,  c.  101,  s.  1,  has  not  altered 
the  13  Jc  14  Car.  2,  c.  12,  and  that  it  is,  therefore,  still 
necessary  for  one  of  the  justices  to  be  of  the  quorum. 
I  do  not  think  that  there  is  anything  to  show  that  either 
the  mayor  or  ex-mayor  is  a  justice  of  the  quorum.  There 
being  no  commission  of  the  peace  here,  they  are  plainly 
not  80,  in  the  sense  of  being  of  the  class  specified  with- 
out the  presence  of  which  no  business  can  be  done.  It 
is  true  that  a  certain  precedence  in  the  borough  is  con- 
ferred on  the  mayor,  social  and  so  forth,  but  to  no  greater 
extent.  I  am  therefore  of  opinion  that  the  order  of  re- 
moval should  be  quashed. 

Wightman,  J. — ^The  objection  to  this  order  is  so  tech- 
nical that  I  should  be  glad  to  overrule  it  if  I  could,  even 
though  to  do  so  a  liberal  construction  of  the  Act  was 
necessary.  But  I  do  so  on  the  literal  construction  of  the 
two  Acts.  According  to  13  &  14  Car.  2,  c.  12,  s.  1,  an 
order  of  removal  can  only  be  made  by  two  justices  of  the 
peace,  whereof  one  is  to  be  of  the  quorum.  This  clause  is 
recited  in  and  modified  by  35  Geo.  3,  c.  101,  s.  1.  [The 
learned  judge  here  read  the  section.]  The  qualification 
aa  to  one  of  the  justices  being  the  quorum  does  not  recur. 
The  words  are  merely  **  two  justices  of  the  peace."  And 
it  does  not  appear  that  the  f  ramers  of  the  statute  had  lost 
"^ight  of  the  distinction  between  justices  generally  and 
tho^  of  the  quorum.  This  is  proved  by  the  language  of 
faction  5,  providing  that  rogues  and  other  disorderly  per- 
sons are  to  be  considered  chargeable,  and  may  be  removed 
**by  the  order  of  the  said  justices  of  the  peace,  irhereof 
ofui  to  he  of  the  qnomm."  In  this  particular  case  the  Act 
tays  expressly  ^at  one  of  the  two  justices  of  the  peace  is 
to  be  of  the  quorum,  ko.  But  in  the  general  clause  this 
limitation  is  not  to  be  requisite.  I  give  a  strict  construc- 
tion to  the  words  used,  and  I  therefore  think  that  the 
justices  of  the  peace  had  jurisdiction.    This  being  mj  \ 


opinion,  it  is  unnecessary  for  me  to  decide  the  second 
point. 

Blackburn,  J. — I  agree  with  the  opinion  of  my 
brother  Wightman.  The  language  of  the  13  &  14  Car.  2, 
c.  101,  is  [reading  the  section  as  above  set  forth].  Then 
comes  the  35  Geo.  3,  c.  101,  reciting  and  modifying  the 
clause  in  the  previous  statute,  and  proceeding  to  say  that 
**tfvo  justices  of  the  peace  "  shall  have  power  to  remove 
persons  who  have  become  chargeable.  I  agree  with  the 
Lord  Chief  Justice  that  the  main  object  of  the  new  Act 
was  to  alter  that  part  of  the  law  which  related  to  the 
qualification  of  persons  about  to  be  removed.  But  the 
Legislature  have  used  words  which,  taken  literally,  do  re- 
peal the  enactment  as  to  the  quorum,  and  though  they 
may  not  have  intended  it  they  have  used  words  apt  to 
produce  such  a  result  To  hold  this  opinion  really  dis- 
poses of  the  case,  and  it  is  unnecessary  actually  to  decide 
the  second  point.  I  incline,  however,  to  think  that  the 
mayor  must  be  considered  as  one  of  the  quorum.  The 
commission  of  the  peace,  as  set  oat  in  Dalton's  Justice, 
p.  IG,  after  giving  power  to  justices  to  keep  and  cause  to 
be  kept  the  peaoe,  and  all  ordinances  for  the  conser- 
vation thereof,  runs  as  follows:  '*We  have  also  assigned 
you  and  every  two  or  more  of  you  (of  whom  the  said 
A.  B.  C.  shall  be  one)  to  inquire  by  the  oath  of  good  and 
lawfid  men  ....  of  all  manner  of  felonies,  &o.,  and  of 
all  and  singidar  other  misdeeds  and  offences  of  which 
justices  of  the  peace  may  or  lawfully  ought  to  inquire." 
Then  comes  the  Municipal  Corporation  Act,  making  the 
mayor  a  **  justice  of  the  peace."  It  does  not  say  that  his 
powers  are  to  be  limited  to  the  conservation  of  the  peace, 
nor  does  it  say  that  he  is  to  have  the  full  powers  of  the 
higher  sort  of  justice.  But  I  hold  that  he  must  be  held 
to  have  the  powers  of  the  higher  order,  especially  when  I 
look  at  the  clause  as  to  precedence,  and  at  that  as  to  the 
recorder  (sect.  103)  who  is  to  come  after  the  mayor,  and 
yet  is  to  have  the  plenary  powers  of  a  court  of  quarter 
sessions,  conferred  on  him,  it  is  true,  by  statute*  bat  far 
exceeding  those  of  a  conservator  of  the  peaoe. 

Order  of  removal  conjimted. 

Attorney  for  the  appellants.  Croft, 

Attorneys  for  the  respondents,  Jones  Jjr  Blaxland. 


Q.  B.  Reg.  v.  West  Abdsley.  June  3. 

OVERSEEES  OF  WEST  ABDSLET  r.  OVEBSEEBS  OP 
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Poor  removal — Scttlevient — Benting  of  any  tenement  at 

the  yearly  rent  of  £10. 

The  pauper's  father  had  entered  into  possesswn  of 
certain  land  in  the  township  of  O.,  in  June,  1844, 
in  order  to  sink  a  coal  pit,  at  the  yearly  rent  of 
£125  an  acre  for  the  coal,  and  50s.  an  acre  for  the 
surface,  the  rent  for  the  coal  not  to  commence  until  the 
coal  fcas  reached,  and  the  Jirst  half-year's  rent  to  he  paid 
six  months  after  the  coal  was  reached.  He  also  rented  a 
cottage  in  tlie  same  totcnship  at  £5  10*.  a  year.  The  coal 
was  reached  in  December,  1844,  and  in  June,  1845,  he 
paid  half -a-y ear's  rent  for  the  coal,  aiid  one  year's  rent 
for  the  surface  of  the  land,  and  one  year's  rent  for  the  cot- 
tage, amounting  altogether  to  more  t/tan  £10,  and  soon 
after  abandoned  the  mine. 

Meld,  that  the  facts  above  stated  did  not  amount  to  such 
an  occupation  under  a  yearly  hiring  to  the  amount  of  £,10 
for  the  term  of  one  whole  year,  as  to  confer  a  settlement 
under  6  Oeo.  4.  c.  57,  s.  2. 

Quaere,  whether  a  coal  mine  i4  such  a  tenement  as  would 
confer  a  settlement  under  the  above  statute  ? 

This  was  a  special  case  stated  for  the  opinion  of  the 
Court,  by  the  Court  of  Quarter  Sessions  for  the  West 
Riding  of  Yorkshire,  on  an  appeal  against  an  order  of 
that  Court  confirming  an  order  for  the  removal  of  a 
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pauper  and  her  illegitimate  child  from  the  township  of 
Batley  to  West  Ardsley. 

The  case  is  as  follows  : — '*  Ann  Brook,  the  panper,  was 
the  legitimate  child  of  Matthew  Brook,  and  the  only 
qaestion  for  the  quarter  sessions  came  to  be  whether 
Matthew  Brook  gfidned  a  settlement  in  the  township  of 
Gildersome  under  the  circumstances  herein  set  out.  It 
appeared  that  Matthew  Brook,  in  partnership  with  one 
Joseph  Waterhouse,  in  the  month  of  June,  1844,  rented 
and  entered  into  possession  of  some  land,  about  three 
acres  in  extent,  in  the  township  of  Gildersome,  in  order 
to  sink  a  coal  pit,  at  a  yearly  rent  of  £125  an  acre  for 
the  coal,  and  to  pay  for  an  acre  whether  got  or  not,  and 
50s.  an  acre  for  the  surface.  Matthew  Brook  and  hU 
partner  having  entered  upon  and  continued  in  occupation 
of  this  land,  worked  the  coal  after  it  was  reached,  up  to 
September,  1845,  when  the  pit  fell  in  and  the  coal  and 
land  were  given  up.  During  the  same  period,  namely, 
from  June,  1844  to  September,  1845,  Matthew  Brook  was 
sole  tenant  of  a  cottage  in  the  same  township  at  a  yearly 
rent  of  £5  10s.  Od.  This  rent  Brook  paid,  and  he  also 
paid  all  the  parochial  rates  in  respect  of  his  occupation  of 
the  cottage.  The  surface  rent  of  the  land  was  payable 
from  the  date  of  the  agreement  in  June,  1844;  but  the 
ooal  rent  was  not  to  commence  until  after  the  coal  had 
been  reached;  and  it  was  agreed  that  the  first  half-year's 
ooal  rent  should  be  paid  six  months  after  the  coal  was 
reached.  The  coal  was  reached  in  December,  1844,  and 
in  June,  1845,  Matthew  Brook  and  his  partner  paid  half- 
a-year's  rent  at  the  rate  above  mentioned  for  the  coal, 
and  one  years'  rent  for  the  surface  land  at  the  rate  afore- 
said. The  colliery  and  the  surface  land  were  rated  once 
to  the  relief  of  the  poor  in  May,  1 845,  and  tiie  rate  was 
paid  in  the  following  June. 

''Under  these  circumstances  the  Coxat  of  Quarter 
Sessions  came  to  the  decision  that  there  was  not  a  suffi- 
cient occupation  of  the  ooal  field  for  one  whole  year,  so 
as  to  confer  a  settlement  under  the  statutes  6  Geo.  4, 
o.  67,  8.  2;  1  WiU.  4,  c.  18,  s.11;  and  4  &  5  WilL  4, 
o.  76,  sect.  66;  inasmuch  as,  by  the  agreement  for 
taking  the  coal  field,  no  rent  in  respect  thereof  (beyond 
the  surface  rent  of  50s.  an  acre)  was  to  be  paid  until  six 
months  after  the  coal  was  reached,  and  that  one  half- 
year's  coal  rent  had  only  been  paid,  and  that  there  was 
not  an  occupation  of  the  coal  for  one  whole  year. 

**  The  respondents  also  objected  that  a  coal  mine  was 
not  si^ch  a  tenement  as  would  confer  a  settlement  under 
the  statutes  befoi^e  referred  to. 

**The  question  for  the  Court  of  Queen's  Bench  is 
whether,  on  the  facts  disclosed,  the  Sessions  were  right 
in  the  above  decision.  If  the  Court  should  be  of  opinion 
that  they  were,  the  <»:der  of  sessions,  confirming  the  order 
of  removal  is  to  stand;  but  if  not,  then  both  orders  are  to 
be  quashed." 

The  6  Gea  4,  c.  57,  s.  2,  provides  "that  no  person 
shall  acquire  a  settlement  in  any  pariah  or  township  main- 
taining its  own  poor  by  or  by  reason  of  settling  upon, 
renting,  or  paying  parochial  rates  for  any  tenement  not 
being  his  or  her  own  property,  unless  such  tenement  shall 
consist  of  a  separate  and  distinct  dwelling-house  or  build- 
ing, or  of  land,  or  of  both,  bond  fide  rented  by  such  person 
in  such  parish  or  township  at  and  for  the  sum  of  £10  a 
year  at  the  least,  for  the  term  of  one  whole  year;  nor  un- 
less such  house  or  building  or  land  shall  be  occupied 
under  such  yearly  hiring,  and  the  rent  for  the  same  to 
the  amount  of  £10  actually  paid  for  the  term  of  one 
whole  year  at  the  least." 

WeUhy  and  Hamiay,  for  the  respondents,  cited  59  Geo.  8, 
c.  50;  6  Geo.  4,c.  67;  and  i?.  v.  Westhury-on-Trym^  7  E.  & 
B.  444;  5  W.  R.  374:  and  contended  tiiat  a  settlement 
could  not  be  grained  by  payment  of  parochial  taxes  for  a 
tenement  not  the  property  of  the  party  paying  without 
an  occupation  of  the  tenement  by  him  for  a  year;  that  the 
lease  did  not  amount  to  a  demise  of  the  ooal,  but  was 


simply  a  lease  of  land  with  a  licence  to  get  coal;  that  as 
the  coal  was  not  reached  for  six  months  there  was  no  oc- 
cupation of  the  coal  during  those  six  months  at  a  yearly 
rent  of  £10;  and  that  the  occupation  of  a  coal  field  is  not 
such  an  occupation  as  to  create  a  settlement  under  0 
Geo.  4,  c.  57,  s.  2. 

Maule,  for  the  appellants,  contended  that  there  had 
been  an  occupation  of  the  coal-field  as  well  as  of  the  sur- 
face land,  and  that  inasmuch  as  £10  of  rent  had  been 
paid  during  the  six  months  the  conditions  of  6  Geo.  4, 
c.  53,  s.  2,  had  been  sufficiently  complied  with;  and  that 
the  occupation  of  a  coal-field  was  such  an  occupation  as 
to  create  a  settlement  under  6  Geo.  4,  c.  57,  s.  2. 

Hannaij,  in  reply,  was  not  called  upon. 

CocKBimN,  C.J. — I  am  of  opinion  that  the  decision  of 
the  Court  of  Quarter  Sessions  is  right,  though  I  am  not 
sure  that  I  agree  with  them  as  to  the  grounds  upon  which 
that  decision  is  based.  I  am  of  opinion  that  there  was  an 
occupation  of  the  whole  of  the  ooal  below  the  surface  from 
the  commencement  of  the  tenancy;  but  still  I  do  not 
think  that  the  facts  as  stated  in  the  special  case  bring 
this  case  within  the  terms  of  the  second  section  of  6  G«o.  4, 
a  57,  8.  2.  [The  learned  judge  read  the  section  and  pro- 
ceeded.] Now  in  this  case,  although  the  occupation  was 
for  the  whole  period  of  twelve  months,  for  the  first  six 
months  the  rent  was  only  £8.  Whether  during  the 
term  of  twelve  months  rent  would  be  paid  to  the  amount 
of  £10  depended  upon  a  contingency — viz.,  whether  the 
ooal  should  be  reached.  It  turned  out  that  the  contin- 
gency did  happen  before  the  twelve  had  expired;  and 
that  there  was  actually  paid  a  sum  greater  than  £10. 
But  I  think  that  the  Act  of  Parliament  requires  that  there 
should  be  a  yearly  hiring  at  a  rent  of  at  least  £  10  for  the 
year,  and  that  the  whole  of  the  occupation  must  bo 
oovo^ed  by  that  rent;  and  that  rent  which  is  only  to  be 
paid  on  a  contingency  which  may  or  may  not  hi^pen, 
cannot  be  said  to  satisfy  the  requirements  of  the  statute. 
It  is  admitted  that  during  the  first  six  months  of  the  oc- 
cupation the  rent  was  only  £8,  and  if  the  coal  had 
not  been  reached  during  the  twelve  months,  it  is  plain 
that  there  would  not  have  been  an  occupation  under  a 
yearly  hiring  at  the  rent  of  £10  yearly.  I  do  not  think 
that  in  this  case  there  has  been  such  an  occupation  at  a 
rent  of  £10  yearly  as  is  required  in  order  to  create  a 
settlement  in  the  parish  in  which  the  tenement  is  situated. 
This  opinion  obviates  the  necessity  of  deciding  the  other 
question  as  to  whether  the  occupation  of  a  coal  field  is 
sufficient  to  create  a  settlement  under  6  G«o.  4,  c.  57,  s.  2, 

Blackbubk,  J. — I  am  of  the  same  opinion.  I  agree 
that  we  must  consider  that  this  was  a  rentiDg  of  three  acres 
of  land  with  the  coals  beneath,  and  that  the  pauper  had 
entered  into  the  occupation  of  three  acres  of  land,  includ- 
ing the  minerals  below  it  I  think  that  before  the  coal 
was  reached  the  pauper  occupied  at  a  yearly  rent  of  £S 
and  that  after  the  ooal  was  reached  he  occupied  at  a 
rent  exceeding  £10;  and  that  consequently  he  did  not  fall 
within  the  words  of  the  provision  of  G  Geo.  4,  c.  57,  s.  2. 

Judgment  for  the  respondenU, 

Attorneys  for  the  appellants,  Stuart  ^  Mastcy, 

Attorney  for  the  respondents,  Flofrer, 


Q.B.  PotDEK  v.  Bastabd.  Jxme  13. 

basement — Cantintum*  and  discontinuous — DeHse — Con- 

struction. 

An  easement  such  as  the  right  to  vse  a  pump  is  a  dii- 
continuous  easement,  and  needs  definite  words  to  create  it^ 
and  differs  from  a  continuous  easement,  such  as  a  right  to 
drains,  which  passes  with  the  premises  to  which  it  ajfper- 
tains. 

A  testatHa   devised  to  C,  P,  a  house,  outhouse,  and 
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gardeitj  **  as  new  in  the  ooeupation  of  T,  A.,  to  her,  and  her 
heirs  and  auigntfor  ever**  She  had  allowed  T,  A.,  during 
hU  occupation,  to  yo  to  and  from  and  to  use  the  water  of 
a  certain  pump  on  her  land, 

Held^  that  an  assign  of  C  P,  was  not  entitled  to  the 
ei^ofment  ofthep^mp,  as  an  easement,  under  the  terms  of 
the  fcilL 

This  was  an  aotkm  tried  before  WiUianis,  J.,  at  the 
Barchester  Assizes,  July,  1862.  The  deolaration  was  lor 
breakiii^r  ^^^  ^»teniig  the  pUintifl's  close,  and  oanying 
awi^  lai^  quantities  oi  watec  helongiog  to  the  plaintiff. 
The  sohatantial  defence  was  a  jostifioation,  under  a  right 
of  waj  to  and  from  a  certain  pomp,  for  the  purpose  of 
fetehin^  water  therefroni.  The  loUowing  facte  were 
proved  at  the  trial  By  will,  dated  May  26>  18^4,  the 
plaintiff's  aunt  devised  to  hisi  the  house  she  then  lived 
in,  with  the  outhouse,  garden,  and  orchard  in  her  own 
occupation.  In  the  garden  was  a  leaden  pump,  &e  right 
to  obtain  wato  Irom  which  was  now  in  question.  Qy  the 
same  will  the  testatrix  devised  another  cottage  dose  to 
the  plaintiff's  in  the  following  words: — ''  I  give  to  my 
niece,  Clementina  Polden,  t^  house  and  outhouse  and 
garden,  as  now  in  the  occupation  of  Thomas  Answood, 
junior,  to  her  and  her  heirs  and  assigns  for  ever.** 

During  her  Hfetime  the  testatrix  had  permitted  Ans- 
wood, who  was  for  two  years  the  tenant  of  the  cottage 
devised  to  her  niece,  to  use  the  pump  in  the  plaintiff's 
garden.  At  her  death  in  1848,  the  plaintiff  entered  into 
possession  of  the  house  and  land  devised  to  him,  and  for- 
bade the  occupier  of  the  cottage  from  coming  on  his  land 
any  longer  to  get  water;  but  the  defendant,  who  had  pur- 
chiised  the  premises  devised  to  Clementina  Polden  of  her, 
instructed  the  occupier  to  use  the  plaintiff's  pump  in 
spite  of  his  prohibition,  and  this  action  was  now  brought 
to  try  the  defendant's  right  to  the  enjoyment  of  the 
pump.  There  were  other  issues  on  which  the  jury  found 
for  the  defendant,  and  on  those  relating  to  the  right  to 
wse  the  pump  a  verdict  was  entered  for  him,  leave  being 
reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for 
40s.,  on  the  ground  that  the  words  of  t^e  above  devise 
were  not  sufficient  to  pass  the  right  to  go  to  and  from  the 
pump  to  draw  water  ^ere^om. 

A   rule  nisi  having  been    acoonlingly  obtained  in 
Michaelmas  Term,  18G2, 

KiHffdon,  (^Sir  JF,  SUide,  Q,C,  with  him)  showed  cause 
a^rainst  it. — The  words  of  the  devise  carry  all  that  was  in 
the  occupation  of  Thomas  Answood  at  the  date  of  the  will, 
and  therefore  included  the  pump  the  testatrix  then  allowed 
him  to  use.  He  cited  Press  v.  Parker,  2  Bing,  456;  Doe 
V.  GfUim,  2  T;  R.  498;  Hodetihamx,  Pritc/mrd,  1  B.&C. 
350;  Pger  v.  Carter,  1  H.  &  N.  916,  5  W.  E.  371. 
[Ceompton,  J. — In  that  case  the  right  to  drains  was  in 
question,  when  a  different  rule  applies.] 

Collier,  Q.C,  and  Zopcs,  on  the  other  side,  were  not 
caUedon. 

WiOHTMAN,  J. — I  am  of  opinion  that  this  rule  must  be 
made  absolute.  Mr.  Eingdon  has  shown  us  no  authority 
to  support  his  view  of  the  question.  The  cases  cited  by 
him  are  all  cpen  to  the  distinction  that  they  refer  to  con- 
tinuous easements,  while  this  one  is  a  discontinuous  ease- 
ment. If  tiie  testatrix  had  used  any  words  showing  that 
she  meant  to  pass  to  the  devisee  a  right  to  use  the  pump 
as  an  easement,  that  would  be  enough.  But  there  are,  in 
my  opinion,  no  such  words. 

Cbompton,  J. — ][  also  am  of  opinion  that  the  words  in 
this  devise  create  no  easement.  Cases  in  which  rights 
like  those  to  drains  are  in  question  are  rightly  distin- 
guished from  cases  like  the  present  in  **QoXe  on  Easements," 
old  ed.  pp.  76,  77.  The  former  class  of  easements  pass 
with  the  house:  they  belong  to  it,  and  are  incidental 
to  its  occupation.  That  cannot  be  said  of  discontinuous 
easements,  suc^h  ^&  a  right  to  use  a  pump  at  a  partvmlar 
time,  wh^,  in  order  to  confer  the  right,  there  must  be  an 


actual  creation  of  a  new  easement.  To  do  this,  there 
must  be  appropriate  words,  such  as  **  with  the  privileges 
therewith  used  and  enjoyed,**  or  the  like;  and  it  is  said 
that  the  words  in  this  devise,  "  as  now  in  the  occupation 
of  Thos.  Answood,  junior,**  are  equivalent.  I  do  not  think 
they  are.  Here  tiiere  was  mere  enjoyment  of  a  privilege 
by  a  tenant  for  two  years,  and  that  is  not  enough  to  give 
an  easement. 

Blackburn,  J. — I  am  of  the  same  opinion.  So  long 
as  the  defendant's  cottage  and  the  plaintiff's  pumi) 
belonged  to  one  and  the  same  person,  there  could  bo  no 
easement.  But  when  severed  by  the  act  of  the  owner, 
whether  by  deed  inter  vivos,  or  by  wiU,  no  doubt  an  ease- 
ment might  be  created,  though  it  did  not  exist  previously. 
Continuous  easements,  such  as  the  right  to  drains,  may 
pass  by  the  mere  disposition  of  tenements,  but  the  right 
to  have  water  from  a  pump  is  not  a  continuous  easement 
of  that  kind.  In  such  a  case,  what  is  required  is  to  crcato 
and  annex  to  the  cottage,  an  easement  de  novo,  and  I  can 
see  no  words  to  do  that  in  this  wiU.  The  cases  cited  by 
Mr.  Kingdon  are  all  cases  of  parcel  or  no  parcel.  There 
is  not  one  analogous  to  this.  The  words  used  are  not 
sufflcient,  and  I  therefore  think  that  the  rule  must  be 
made  absolute. 

Mule  absolute  to  enter  a  verdict  on  all  the  issues  respect* 
ing  the  er^oymefU  of  the  pump. 

Attorney  for  the  plaintiff.  Fox, 

Attorney  for  the  defendant,  Jones,  of  Kew  Inn. 


a.c. 


June  9. 


In  the  matter  of  B.  P.  M.  Saffeby  (an  Articled 

Clerk.) 

Articled  clerk — Mistake  as  to  time  when  clerk  is  entitled 
to  he  admitted — Amending  notices — 23  ^  24  Viet,  c, 
127,  ss.  4,  12— Pules  (attorneys),  H.  T,  1853. 

An  articled  clerk,  who,  as  his  articles  expired  on  tlie 
2^rd  of  Avgnst,  1863,  was  entitled  to  he  examined  in  thii 
present  Trinity  Term,  erroneously  construed  the  23  <5'  24 
Vict.  o.  127,  in  connection  with  the  rules,  as  entitling  hint, 
to  he  admitted  during  the  present  term;  and,  as  required 
hy  the  rules,  three  days  at  least  before  last  Baster  Term, 
gave  and  entered  the  notices  required  for  t/tat  purpose. 
Having,  during  this  Trinity  Term,  been  examined  and  ob- 
tained his  certificate,  and  having  discovered  that  he  was 
not  entitled  to  ho  admitted  till  next  MicJiaelmas  Term,  as 
it  was  too  late  for  him  to  give  and  enter  fresh  notices,  an 
application  by  him  to  have  the  notices  already  given 
amended  aiid  treated  as  fresh  notices,  in  order  for  his  ad^ 
missson  next  Michaelmas  Term,  was  granted. 

P.  C.  Pobinson,  on  behalf  of  Saffery,  an  articled  clerk, 
moved  for  leave  to  enter  certain  notices  for  his  admission 
next  Michaelmas  Term.  The  applicant's  affidavits  dis- 
closed the  following  facts: — ^The  applicant,  on  the  23rd  of 
Aug^ust,  1 860,  was  articled  to  Mr.  Butler,  the  younger. 
Since  then,  23  &  24  Vict.  c.  127,  had  come  into  operation, 
and  he  had  availed  himself  of  the  4th  and  12th  sections 
of  that  Act.  Having  regard  to  section  4,  the  articles 
would  expire  on  the  23rd  of  August,  1863,  and  as  they 
expire  in  the  vacation  of  this  present  Trinity  Term,  he 
was  entitled,  under  section  12,  to  pass  his  examination  in 
this  present  Trinity  Term.  He  had  passed  his  examina- 
tion in  this  present  Trinity  Term,  and  obtained  from  the 
examiners  appointed  by  the  rules  (attorneys)  of  Hilary 
Term,  1853,  s.  1,  their  certificate.  By  those  rules,  s.  4,  it 
is  necessary  to  give  notice  to  the  examiners  "  before  the 
commeucement  of  the  term  next  preceding  that  in  which 
it  is  proposed  to  be  examined  ";  and  by  s.  5  it  is  ordered 
that  **  three  days  at  least  before  the  commencement  of 
the  term  next  preceding  that  in  which  any  person  not 
before  *  admitted '  an  attorney  of  either  of  the  said  courts, 
he  shall  cause  to  be  d^verod  at  the  master's  office  a 
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written  notice,  whioh  shall  state  his  place  or  places  of 
abode,"  &c.  By  the  same  rule  it  la  also  ordered  that 
"such  person  shall,  for  the  space  of  one  full  term 
previous  to  the  term  in  which  he  shall  apply  to  be  ad- 
mitted, enter  or  cause  to  be  entered  in  the  books  kept  for 
that  purpose,  one  at  the  chambers  of  the  Lord  Chief  Jus- 
tice, or  &c.,his  name,'*  &c.  The  applicant  duly  gave  the 
notices  required  by  the  rules,  and  did  everything  else  re- 
quired by  them  in  order  for  his  admittance  in  this  pre- 
sent Trinity  Tcrniy  heing  under  the  impression  that  he 
was  entitled,  under  the  joint  operation  of  the  said  4  th  and 
1 2th  sections,  to  be  so  admitted.  Upon  carefully  perusing 
the  rules  and  Act  he  had  found  that  he  was  in  error  in 
their  construction,  and  that  he  had  treated  the  words 
"  admitted  "  and  "  examined  "  as  synonymous,  and  that 
although  he  was  entitled  to  be  examined  before  the  ex- 
piration of  his  articles,  he  was  not  entitled  to  be  admitted 
before  next  Michaelmas  Term — or,  at  all  events,  not 
till  after  the  23rd  of  August,  1863,  that  being  the  date  of 
the  expiration  of  his  articles,  when  perhaps  he  might 
avail  himself  of  the  part  of  the  23  &  24  Vict  o.  127, 
8.  1 2,  referring  to  section  6  of  the  rules.  It  was  now  too 
late  for  him  to  give  the  notice  required  by  the  5th  section 
of  the  rules  for  next  Michaelmas  Term,  as  the  notice  to 
the  master  is  required  to  be  given  three  days  before  the 
commencement  of  this  present  term,  and  the  notices  in  the 
judge's  books  must  be  entered  before  the  commencement 
of  the  said  term;  and  unless  he  could  obtain  liberty 
to  give  the  requisite  notices,  notwithstanding  the 
time  for  so  doing  had  expired,  or  that  the  said  notices 
already  given  by  him  might  be  amended  in  the  following 
respects  and  treated  as  fresh  notices — the  dates  to  be 
altered  as  of  the  17th  of  May  last,  and  the  words  "  next 
Trinity  Term "  struck  through,  and  "  next  Michaelmas 
Term  "  substituted — he  could  not  now  be  admitted  till  next 
Hilary  Term.  It  was  of  importance  to  him  to  be  admitted 
as  soon  as  the  rules  of  court  would  allow,  as  he  was  endea- 
vouring to  obtain  an  appointment  in  a  solicitor's  office  in 
India.  By  an  affidavit  made  on  the  day  following  the 
date  of  that  upon  which  the  facts  above  were  stated,  it 
was  distinctly  sworn  that  three  days  at  least  before  Easter 
Term  last  the  notices  required  by  the  rules  of  Hilary 
Term,  1853,  had  been  duly  given  and  entered,  in  order 
for  admittance  this  present  Hilary  Term. 

Jlohingon. — The  applicant  erroneously  construed  the 
statute  and  rules  as  permitting  bim  to  be  admitted  during 
this  term,  on  account  of  his  articles  expiring  in  vacation. 
In  fact,  however,  he  is  not  entitled  to  be  admitted  till 
Michaelmas.  It  is  now  impossible  to  give  the  proper 
notices  for  Michaelmas,  as  they  must  be  given  three  days 
before  the  commencement  of  the  preceding  term,  and  un- 
less the  Court  grants  this  application,  and  allows  the  ne- 
cessary amendment  to  be  made,  so  that  the  notices  already 
given  may  stand  good  for  Michaelmas,  he  cannot  be  ad- 
mitted till  Hilary  Term  next. 

Mellor,  J.,  granted  the  application. 

Attorney  for  the  applicant,  John  Butler, 


B.C.  ^jr^fl/'^c  An  Attorney.  June  11. 

A  ttorney — Xame,  change  of. 

An  attorney  irho  desires  to  change  his  name  should  ap- 
ply  to  the  Court y  and  not  to  a  judge  at  chambers. 

Garth  made  an  application  on  behalf  of  an  attorney  to 
be  allowed  to  change  his  name.  He  said  that  the  appli- 
cation had  already  been  made  to  Wightman,  J.,  at 
chambers,  upon  the  ground  that  the  present  name,  by  its 
sound,  exposed  the  applicant  to  ridicule  and  annoyance, 
and  that  learned  judge  had  granted  the  application;  but 
afterwards  had  suggested  that  the  application  was  one 
which  ought  to  be  made  to  the  Court. 

Mellor,  J.,  granted  the  application. 

Application  granted. 


B.C. 


June  11. 


Reg.  V,  Justices  of  Derbyshire. 


Justices  of  peace,  jurisdiction  of — Bona  fide  c^m  of  title 
as  lord  of  manor y  decision  in  respect  of  not  conclusirc — 
Trespass  in  pursuit  of  game — Attorney. 

^\'hcrey  in  order  to  oust  tJie  jurisdiction  of  justices  to 
adjudicate  vpon  an  information  for  trespassing  in  pursuit 
of  game,  a  claim  of  title  is  set  up,  the  justices  are  not  con- 
clusirely  the  judges  of  the  bona  fides  of  tJie  claim;  and 
where  a  defendant  in  such  information  made  a  claim  of 
right  to  shoot  over  the  lands  in  question  as  lord  of  tJie 
manor y  and  gave  in  evidence  in  support  of  such  right  cer* 
tain  documents  of  title  and  an  inclosure  Act,  but  the 
justices  found  that  there  was  no  evidence  that  he,  as  such 
lordy  had  any  right  other\  than  tliose  possessed  by  every 
other  lord,  and  that  he  having  practised  for  years  'as  an 
attorney y  did  iwt  bon&  fide  believe  wlien  he  committed  the 
trespass  that  he  had  any  such  right  as  that  claimed  and 
convicted,  tJie  conviction  was  quashed  vpon  the  ground  that 
tJwre  was  evidence  of  the  bona  fides  of  tlie  claim  set  vp. 

Welsby  showed  cause  against  a  rule  nisi  for  a  certiorari 
to  quash  a  conviction,  by  two  justices  of  Derbyshire,  of 
the  17th  of  April,  1863,  for  trespassing  upon  the  lands  of 
Ellen  M.  Buckstone,  in  pursuit  of  game.  The  rule  was 
supported  by  affidavits  of  the  defendant  Mousley  and  his 
solicitor,  Leech,  who  had  appeared  for  him  before  the 
justices. 

The  defendant  in  his  affidavit  stated  that  he  was  lord 
of  the  manor  of  Hilton  (within  which  the  alleged  trespass, 
by  shooting  a  pheasant  there,  had  been  committed),  which 
had  been  purchased  by  his  father  from  the  trustees  of  the 
late  Earl  of  Chesterfield  in  1824;  that  on  the  17th  of 
April,  1863,  he  was  summoned  before  Peach  and  Cox,  two 
justices,  for  the  trespass  alleged;  that  as  lord  of  the 
manor  he  claimed  the  right  of  shooting  game,  and,  for  that 
purpose,  of  entering  all  the  lands  within  the  manor  of 
which  the  piece  upon  which  the  alleged  trespass  was 
committed  was  part;  tliat  he  verily  believed  that  hCy  as 
such  lordy  had  such  righty  and  that  the  lords  of  the  manor 
had  always  exercised  it,  and  that  it  passed  with  the  manor ; 
that  since  he  became  lord  he  had  exercised  it  whenever  he 
thought  proper,  without  question,  except  on  this  occasion; 
that  before  he  became  lord  of  the  manor  from  boyhood  ho 
had  fished  and  shot  over  parts  of  the  manor  with  his 
father's  keepers;  that  he  had  sent  a  letter  (hereinafter 
mentioned),  and  was  prepared  to  substantiate,  try,  and 
ascertain  Uie  right  claimed  in  a  court  of  law. 

The  affidavit  of  his  solicitor  stated  that  he  attended  for 
the  defendant  when  the  conviction  was  made,  and  claimed 
the  right,  and  stated  that  the  defendant  was  prepared  to 
substantiate  it  as  in  the  preceding  affidavit;  and,  in  suppoit 
of  the  fact  that  the  defendant  was  the  bond  fide  claimant 
of  the  right  claimed,  produced  and  tendered  certain  deeds 
and  documents  of  title  to  the  manor  and  the  right  claimed 
by  the  defendant  as  lord  thereof — viz.,  an  Act  of  Parlia- 
ment for  inclosing  lands  in  the  township  of  Hilton  of  20th 
Geo.  3,  the  counterpart  of  a  lease  of  the  manor  granted  by 
the  Earl  of  Chesterfield,  the  then  lord,  to  a  Sir  Henry  Every, 
April  15, 1804,  and  certain  deeds  of  lease  and  release  from 
trustees  for  sale  of  certain  estates  to  W.  Eaton  Mousley,  de- 
ceased, dated  respectively  the  1 2th  and  13th  of  April,  1 824 ; 
and  the  probate  of  his  will,  and  a  letter  written  Uie  14  th  of 
January,  1863.  the  day  of  the  alleged  trespass,  to  the  son 
of  Mrs.  Buckstone,  the  complainant.  (In  the  letter  the  de- 
fendant complained  of  grossly  abusive  language  used 
towards  him  by  Mrs.  Buckstone's  keeper;  and  stated  that 
he  shot  the  pheasant  out  of  his  own  fence,  and  that  the 
bird  fell  in  the  end  of  the  lady's  pond;  that  it  was  proposed 
by  Mr.  Buckstone's  father,  when  he  purchased  some  of  the 
land  from  the  defendant,  that  he  should  give  the  pond  up  to 
the  defendant  entirely;  that  he  was  at  liberty  to  shoot 
over  the  land  adjoining,  and  over  other  lands  then  pur- 
I  chased,  exclusively;  "besides,  as  lord  of  the  manor,  J  have 
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the  right  of  shooting  over  the  entire  township,  including 
irhateTer  lands  you  may  own,  or  may  have  permission  to 
shoot  OTcr;"  that  the  writer  stated  this  plainly,  for  that 
it  was  probable  that  silence  might  lead  to  the  inference 
Uiat  he  had  not  the  right  asserted.)  It  farther  appeared 
from  the  defendant's  solicitor's  affidavit,  that  he  objected 
to  the  jurisdiction  on  the  ground  that  a  bona  fide  question 
of  title  was  involved,  and  read  the  opinion  of  Serjeant 
Hayes;  but  the  justices  refused  to  dismiss  the  summons, 
and  convicted  the  defendant^  and  ordered  him  to  pay  a 
fine  of  5s.,  and  10s.  costs. 

It  farther  appeared  from  the  defendant's  solicitor's  affi- 
davit that  the  lease  from  the  Earl  of  Chesterfield  to  Sir 
Henry  Every  was  of  the  manor  and  fishery  of  Hilton, 
with  certain  lands,  and  that  attached  thereto  was  a  sche- 
dule of  particulars  comprised  in  the  lease,  and  which  he 
believed  to  have  been  always  annexed  to  it,  describing 
the  property  leased  as  "  the  estate  of  the  E.  of  C,  at 
Hiltoiiy  in  the  parish  of  M.-upon-Dove,  in  the  county  of 
D.,  witli  the  manor  and  fishery  of  H.,  in  lease  to  Sir  H. 
E.,  bart.,  for  twenty-one  years;"  and  one  of  the  items  in 
such  particulars,  as  "  the  right  of  fishery  and  sptyrting  in  the 
manor  of  H.,  which  contains  about  1 ,700  acres — £  10  1  Os. ;" 
and  that,  as  deponent  was  informed  and  believed,  Sir  H. 
E.,  under  the  lease,  fished,  shot,  and  preserved  the 
whole  of  the  property  within  the  manor;  that  the  deed 
of  the  13th  of  April  conveyed  to  the  father  of  the  de- 
fendant, through  whom  he  derived  his  title,  the  manor, 
with  all  wastes,  fishings,  fisheries,  fowlings,  royalties, 
jurisdictions,  franchises,  liberties,  privileges,  and  appur- 
tenances, to  the  said  manor  belonging;  and  that  the  in- 
closore  Act  expressly  reserved  to  the  lord  of  the  manor, 
all  the  seignories,  royalties,  rights  of  "  chace  and  services," 
incident  and  belonging  to  the  manor. 

The  affidavits  in  opposition  to  the  rule  were  those  of 
Peatdi  and  Cox,  the  two  justices,  the  Rev.  R.  G.  Buck- 
stone,  the  son  of  Mrs.  Buckstone,  and  one  J.  Peach. 

That  of  the  justices  stated,  i«fer  a/ w,  that  it  was  proved 
that  the  defendant  put  up  and  shot  the  pheasant  on  the 
land  in  question;  that  Leech  objected  to  their  jurisdic- 
tion on  the  ground  that  the  defendant  was  loid  of  the 
manor,  and  as  such  possessed  peculiar  rights  of  shooting 
over  all  lands  within  the  manor,  irresx>ective  of  the  con- 
sent of  the  owners  or  occupiers,  but  did  not  definitely 
explain  the  nature  of  the  right  claimed,  nor  did  he  claim 
any  distinct  right  otfree  cha$e  or  free  tear  re  n  within  the 
said  limits;  nor  offered  any  proof  of  the  exercise  of  any 
right  of  killing  game  on  Mrs.  Buokstone's  lands.  That 
the  conveyance  from  the  Earl  of  Chesterfield  above  re- 
ferred to,  did  not  pretend  to  grant  any  right  of  free  chase 
or  free  warren ;  that  their  attention  was  not  drawn  to 
the  £10  10s.  rent  for  the  right  of  fishing  and  sporting 
referred  to  above;  that  the  incloeure  Act  made  no  specific 
allusion  to  right  of  free  warren  or  free  chase  as  apper- 
taining to  the  lord  of  the  manor;  that  they  were  of 
opinion  thereupon  that  no  evidence  whatever  had  been 
given  to  them  to  prove  that  the  defendant,  as  such  lord 
of  the  manor,  possessed  any  right,  other  than  those  pos- 
sessed by  every  other  lord  of  a  manor;  and  moreover,  that 
the  defendant  **  having  been  for  many  years  past  a  prac-^ 
tising  attorney  and  solicitor,  could  not,  and  did  not,  at  the 
time  Its  committed  the  said  trespass,  bon&  fide  believe  tlmt 
he  had  any  such  right  as  that  claimed  by  him,  to  enter 
and  kill  game  upon  the  land  of  any  freeholder  within  the 
manor  without  his  consent;"  and  therefore  they  convicted 
him. 

The  Eev.  R.  G.  Buckstone,  in  a  lengthy  affidavit,  inter 
alia,  stated  that  he  was  present  at  the  hearing,  and  that 
his  mother's  gamekeeper's  evidence  could  have  been  corro- 
borated in  every  particular  by  Rose,  a  tenant,  but  that  the 
facts  were  not  disputed ;  that  the  gamekeeper  proved  that 
he  had  never  heard  or  known  of  Mousley  shooting  over  his, 
the  deponent's,  mother's  land  before  the  occasion  in  ques- 
tion, and  the  deponent  produced  a  deed  of  oonveyance  to 
hia  maternal  grandfather,  the  Rev.  R.  R.  Ward,  of  the 


piece  of  land,  in  which  there  was  no  reservation 
right  of  entry  for  purposes  of  sporting;  that  it  "> 
mitted  by  Leech  that  the  lord  of  the  manor  of  Hi! 
received  an  allotment  of  waste,  under  the  inciosu 
in  lieu  of  manorial  rights;  that  in  1834  consideral 
hold  estates  in  the  township  and  manor,  which  1 
longed  to  the  Rev.  R.  R.  Ward,  descended  to 
ponent's  father,  and,  on  his  death,  to  his  wide 
Buckstone,  and  that  she  and  others  of  her  fan 
regularly  preserved  all  the  game,  not  only  on  the  1 
estates  aforesaid,  but  upon  other  lands  of  the  1 
Devonshire,  Mousley,  and  other  freeholders;  that  d 
knew  that  for  twenty  years,  and,  as  he  verily  I 
or  many  years  before,  the  lord  of  the  manor  ] 
exercised  any  right  to  enter  the  lands  in  search  o 
that  since  his  father's  death  he  had  taken  the  n 
ment  of  the  game  on  his  mother's  estates,  and 
other  land  which  she  preserves,  and  should  have 
if  Mousley  had  been  sporting  there;  that  with  re 
the  statement  in  Leech's  affidavit  that  he,  Leech,  1 
the  schedule  referred  to  to  have  been  always  ann 
the  lease,  and  that  Sir  Henry  Eveiy  shot  over  a 
served  the  whole  of  the  property  within  the  man* 
deponent  believed  Leech's  means  of  information 
points  "  no  more  than  any  stranger  could  have  o 
inasmuch  as  he  is  a  young  man  who  has  only  I 
mitted  as  a  solicitor  for  about  two  years  and  a  h 
has  never  resided  at  or  near  Hilton." 

The  deponent  Peach,  inter  alia,  stated  that  ! 
sixty-eight  years  of  age,  and  that  from  his  intim 
confidential  relations  with  Sir  Henry  Every,  part 
in  matters  of  sporting,  he  verily  believed  that  if  ai 
of  sporting  over  the  form  hod  been  exercised  or 
by  the  defendant's  father  or  by  any  person  by 
thority,  he  should  have  heard  of  it,  and  verily  1 
that  no  such  claim  had  been  asserted  up  to  a  recei 

IVelsby.—  It  is  admitted  that  the  pheasant  was 
and  shot  by  Mousley;  but  he  seeks  to  oust  the  juri 
of  the  justices  by  setting  up  an  illegal  title  to  con 
trespass  alleged,  simply  as  lord  of  the  manor.  He 
when  before  the  justices,  set  up  any  distinct  right 
chase  or  free  warren ;  but  rested  his  claim  upon  the 
that  he  was  lord  of  the  manor,  and  gave  on  inclos 
and  certain  instruments  of  title  in  evidenc 
his  affidavit  ho  states  an  exercise  of  the 
claimed;  but  no  evidence  of  any  acts  done  1 
except  the  trespass  in  question,  was  proved 
the  magistrates.  The  justices  theretofore  wei 
fied  in  finding,  Ist,  that  such  claim,  simply 
of  the  manor,  was  illegal,  and  2ndly,  that  it 
made  bond  fide.  A  lord  may  be  sued  as  a  tresps 
shooting  over  lands  not  in  his  own  occupation:  I 
V.  JVbycM,  4  B.  &;  C.  648;  and  here  there  is  no  evi 
any  other  right  than  that  of  an  ordinary  lord  of 
The  conviction  is  under  1  &  2  WilL  4,  c.  32,  s. 
the  case  does  not  come  within  the  exceptions  in 
35. 

A,  Willes^  in  support  of  the  rule. — ^The  eviden< 
the  justices  was  abundantly  sufficient  to  induce 
refrain  from  adjudicating.    It  was  impossible  foi 
decide  upon  the  legal  effect  of  the  documents  of 
in,  coupled  with  the  indosure  Act,  as  affecting  'h 
title  to  do  the  act  complained  of.    He  bond  fids 
that  he  had  tiie  right  to  do  it,  and  so  swears;  an 
the  circumstances  he  might  well  suppose  that  he 
right     But  the  justices  not  only  misapprehend 
but  although  the  applicant  is  their  equal  in  ] 
station  and  respectabUity,  in  a  manner  which  is 
they  make  an  offensive  affidavit  that  not  only 
of  opinion  that  there  was  no  evidence  of  the  r 
that  the  defendant  being  an  attorney  could  not  • 
have  believed  that  he  had  it.     Greathcd  v.  A 
M.  &  G.  139,  shows  that  it  cannot  be  said  on  i 
that  rights  of  chase  go  with  the  lordship  of  a  ma 
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that  case  has  been  xnnch  quaUfied  by  Ewart  v.  Graham,  7 
H.  L.  Cas.  831,  7  W.  B.  621.  [Mbllob,  J.— The  jnstioes 
seem  to  have  entertained  a  prejadioe  against  the  person 
before  them  beoanse  he  was  an  attorney.  They  seem  to 
have  thought  an  attorney  could  not  be  a  lord  of  a  manor.] 
The  justices  are  not  conclusively  judges  whether  or  not 
the  claim  was  made  bona  fide:  per  Coleridge,  J.,  in  Reg,  v. 
Collin4ff  17  Q.  B.  829,  and  other  cases;  and  their  decdsion 
here  in  that  respect  is  against  the  evidence. 

Mellor,  J. — I  think  this  rule  must  be  made  absolute. 
I  cannot  distinguish  the  case  from  others  in  which  it  has 
been  held  that  justices  are  not  conclusively  the  judges  of 
lona  fides.  There  was  certainly  evidence  before  the 
justices  of  a  hcna  fide  claim  of  right;  and  therefore  1 
think  they  ought  not  to  have  exercised  their  jurisdiction. 

Mule  absolute. 

Attorneys  for  Mousley,  Chilton  4'  Burton. 

Attorneys  for  the  justices,  Hampton  Sf  Burgin, 


C.P.  April  29. 

Hodgson,  Aj/pellant,  v.  Little,  Betpondent, 

Salmm  Ifishery  Act,  18C1— 24  ^  26  Vict,  c,  K^—Oh- 
gtmHiotis  to  the  free  passage  offish. 

Wliere  the  occupier  of  a  water  mill  and  a  fishing  mill' 
(lam  Jiad  discontinued  to  use  the  latter  for  fishing  pur- 
poses,  but  liept  the  sluice  doors  closed  during  the  close 
season,  in  order  to  maintain  a  sufficient  supply  of  water  to 
work  the  mill,  and  so  prevented  the  fish  from  passing  yp 
the  river,  tlie  Court  Jwld  that  he  had  been  rightly  con- 
rioted  vnder  tlie  20th  section  of  the  Salmon  Fishery  Act, 
1861. 

This  was  an  appeal  against  the  decision  of  the  magis- 
trates sitting  in  petty  sessions  at  Darlington,  on  the  20th 
of  October,  1862. 

An  information  had  been  preferred  by  the  respondent 
against  the  appellant,  under  section  20  of  the  Salmon 
Fishery  Act,  1861,  (24  &  25  Vict.  c.  109,)  charging,  for 
that  on  the  8th  day  of  September  last,  at  t^e  township  of 
Dimsdale,  in  the  county  of  Durham,  he,  the  said  appel- 
lant, then  being  the  occupier  of  a  certain  fishery  for  sal- 
mon in  the  river  Tees,  did  not  within  thirty-six  hours 
after  the  commencement  of  the  close  season,  as  fixed  by 
the  Salmon  Fishery  Act,  1861,  cause  to  be  removed  and 
carried  away  from  the  waters  within  his  fishery  the 
inscales,  hecks,  tops,  and  rails  of  all  cruives,  boxes,  or 
cribs,  and  all  planks  and  temporary  fixtures,  used  for 
taking  or  killing  salmon,  and  all  other  obstructions  to 
the  free  passage  of  fish  in  or  through  the  cruives,  cribs 
and  boxes  within  his  fishery,  and  in  such  default  for  the 
space  of,  to  wit,  fourteen  days,  did  continue,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided. 

The  20th  section  of  the  Salmon  Fishery  Act,  1861, 
(24  &  25  Vict  c.  109,)  enacts  that  "the  proprietor  or 
occupier  of  every  fishery  for  salmon  shall,  within  thirty- 
si^  hours  after  the  oommenoement  of  the  olose  season, 
cause  to  be  removed  and  carried  away  from  the  waters 
within  hi3  fishery  the  inscales,  heoks,  tops,  and  raOs  of 
all  cruives,  boxes,  or  cribs,  and  all  planks  ttnd  temporary 
fixtures  used  for  taking  or  killing  sahnon,  and  ftU  other 
obstructions  to  the  free  passage  of  fish  in  or  through  the 
cruives,  cribs,  and  boxes  within  his  fishery." 

By  the  17th  section  the  clobe  season  is  declared  to  be 
from  the  1st  of  September  to  the  Ist  of  February,  both 
inclusive. 

It  was  proved,  at  the  hearing  of  the  information,  that 
the  appellant  was  the  occupier  of  a  water  mill,  and  a 
fishing  mill-dam,  capable  of  being  used  for  the  double 
purpose  of  catching  fish  and  of  keeping  up  the  water  for 
the  mill;  that  this  dam,  which  extends  quite  across -tiie 
Tiver  Tees,  was  of  suoh  a  height  that,  when  the  river  was 
in  an  ordinary  state,  salmon  passing  up  could  rarely,  if 


ever,  lea^  over  it,  and]  had  frequently  been  seen  attempt- 
ing to  do  so  in  vain;  that  at  each  end  of  this  dam  was 
what  is  termed  a  fish  look,  or  cruive,  fumiedied  wii&  two 
grooved  openings  with  sliding  sluice  doors,  places  for 
fixing  hecks,  and  all  the  other  usual  apparatus  necessary 
for  taking  fish;  that  when  these  cruives  were  used  for 
fishing  purposes  the  sluice  doors  were  drawn  up  and  the 
hecks  fixed,  so  tiiat  the  water  flowed  through  l&e  cruives, 
but  the  fish  were  stopped  by  the  hecks;  and  that,  under 
these  circumstances,  and  when  the  sluice  doors  were 
closed,  l^ose  fish  only  which  leaped  over  the  dam  ever  got 
up  ^e  river;  that  the  appellant  had  made  use  of  these 
cruives  to  catch  sahncm  imtil  the  19th  of  May,  1861 ; 
when,  in  oonteqnenoe  of  an  intimation  from  his  landlord, 
he  abandoned  such  a  use,  and  removed  the  hedcs,  so  that, 
when  the  shiioe  doors  were  c^en,  the  fish  could  pass 
tiirough  them;  in  order,  however,  to  keep  up  the  water, 
t^ese  doors  were  generally  closed.  It  wos  also  |)roved 
that  on  the  8th  of  September,  and  on  thirteen  subsequent 
week  days,  the  idiiice  doors  were  dosed. 

Hie  magistrotea  convicted  the  appellant,  and  con- 
demned him  to  forfeit  liU  the  ^igines  and  o^er  things, 
to  wit,  the  locks,  sluloes,  gates,  or  doors,  that  Were  not 
removed  and  oozrled  away'in  eomplianoe  with  the  fiaid  sec- 
tion, and  for  every  day,  to  wit,  fourteen  days,  during 
whidh  he  had  suffered  such  iSiings  to  remain  unremowd 
beyond  €he  preeoribed  period,  l&e  sum  of  HI,  and  also  to 
pay  to  the  respondent  the  sum  of  £5  18s.  Od.  for  his 
costs  in  that  bdialf . 

The  question  for  t&is  Court  was  whether,  under  the 
ofrmnnstanoes  stated,  the  appellant  had  been  rig^y  con- 
victed. 

Manisty,  Q.C.,  for  the  appellant,  contended  that  the 
Conviction  was  wrong,  on  the  grounds  that,  from  the  time 
when  the  appellant  abandoned  the  use  of  the  locks  for 
fishing  purposes  and  removed  the  hecks,  the  dam  was  no 
longer  a  fishing  mill  dam  within  the  meaning  of  the 
statute,  and  the  appellant  did  not,  therefore,  come  under 
the  20ith  section,  as  an  occupier  of  a  fishery;  that  the 
subsequent  use  of  the  dam  to  keep  up  the  water  was 
lawful  and  necessary  for  the  proper  exercise  of  his  rights 
OS  occupier  of  the  mill,  and  that  if  he  were  compelled  to 
keep  the  sluice  gates  open,  there  would  not  be  sufficient 
water  to  work  the  mill.  Also  that  as  these  sluices  were 
built  of  masonry  and  attached  to  the  soil,  he,  as  tenant, 
had  no  power  to  remove  them. 

Davidson  {Babinson  Fowler  with  him),  for  the  re- 
spondent, argued  that  the  real  object  of  the  statute  was 
to  provide  opportunity  for  the  fish  passing  up  the  river; 
that  by  keeping  the  sluice  gates  closed  the  appellant 
effectually  prevented  the  passage  of  the  fish;  and  that, 
therefore,  he  was  rightly  oonvioted. 

Eblb,  C.J. — ^I  think  this  conviction  was  right.  The 
appellant  was  the  occupier  of  a  water  mill  and  a  fishing 
mill  dam,  and  was  convicted  under  the  20th  section  of  the 
24  &  25  Vict.  c.  109,  for  not  removing  from  the  fishing 
mill  dam  the  sluice  doors  and  other  obstructions  to  the 
free  pastege  of  fish  through  the  locks.  The  20th  section 
directs  that  the  inscales,  hecks,  tojis,  and  rails  of  all 
cruives,  boxes,  or  cribs,  and  all  planks  and  temporary 
fixtures  used  fbr  taking  or  killing  salmon,  and  all  other 
obstructions  to  the  free  passage  of  fish  in  or  through  the 
cruives,  cribs,  and  boxes,  are  to  be  removed  and  carried 
away.  It  seems  to  me  that  the  conviction  comes  diiectly 
under  that  section.  This  was  a  dam  furnished  with  con- 
trivances, by  which  it  was  made  capable  of  being  used 
for  catching  fish,  whilst  it  also  answered  the  purpose  of 
supplying  water  for  the  mill.  It  is  true  the  hecks  were 
removed,  and,  whilst  tiiey  were  avmy,  no  fish  could  be 
caught,  but  they  oould  be  replaced  at  any  moment.  Then, 
as  the  slniee  gates  were  still  kept  down,  no  &h  but  such 
as  were  gifted  with  extroordinaiy  powers  could  get  post 
the  dam,  so  that  the  free  passage,  which  the  statcHs  was 
int^ded  to  provide  for,  was  not  there.    Now  the  appellant 


VoL  XI.    [Joneao.  1863.] 


THE  WEEKLT^  REPORTER. 


783 


Ck>MMON  Law. 


Faenwobth  V,  Hydb. — Egberts  «.  Watkins. 


Common  Law. 


sajs,  I  no  longer  nse  this  for  the  purpose  of  oatoMng  fiBh* 
and,  therefore,  T  cannot  be  conyicted  under  this  section. 
He  acknowledges,  however,  that  he  still  keeps  the  sluice 
gates  closed;  and  it  was  proved  that  under  these  circum- 
stances the  fish  cannot  pass  up  the  river.  The  real 
question  between  these  parties  is,  whether  the  appellant 
can  lawfully  prevent  fish  from  going  up  the  river:  the 
statute  says  he  shall  not  do  so,  and  the  magistrates  were 
right.    This  conviction  must  be  affirmed. 

WiLLES,  J. — I  am  entirely  of  the  Slune  opinion.  The 
question  is,  whether  a  person  who  has  such  a  fishery  as 
this,  but  does  not  use  it,  comes  within  the  20th  section  of 
the  Salmon  Fishery  Act  This  section  directs  that  all 
contrivances  for  taking  salmon  shall  be  removed,  and 
then  adds, ''and  all  other  obstructions  to  the  &ee  passage  of 
fish:"  this  means,  of  course,  all  obstructions  which  pre- 
vent the  fish  from  going  up  the  river,  and  which  are 
part  oi  the  fishing  contrivance.  Are  these  sluice  gates, 
then,  part  of  such  a  fishing  contrivance?  I  think  they 
certainly  are.  This  is  a  fishery  witiun  the  meaning  of 
the  Act,  and  an  obstruction  which  the  Act  intended  to 
remoTe.  Mr.  Manisty  says  that  these  proceedings  ought 
to  have  been  taken  against  the  owner  of  the  fishery,  or, 
at  any  rate,  against  the  owner  and  occupier  jointly;  but 
I  do  not  see  any  necessity  for  that.  The  forfeiture  of  the 
sluices  is  not  the  object  of  the  persons  pursuing.  It  will 
be  better,  therefore,  that  the  parties  should  come  to  some 
agreement,  by  which  all  differences  can  be  settled. 

Btles,  J. — I  am  also  of  the  same  opinion.  The  in- 
tention of  the  Act  as  stated  in  the  heading  is  ''  to  amend 
the  laws  relating  to  fisheries  of  salmon  in  England.''  It 
Hereford  applies  to  all  waters  in  England  where  salmon 
arc  canght;  and  the  main  object  of  the  Act  is  to  provide 
a  clear  way  for  fish  all  up  the  stream.  An  Act  of  this 
kind  should  be  construed,  therefore,  so  as  to  get  rid  of 
all  the  obstructions  against  which  it  is  levelled.  If  this 
is  not  a  fishing  mill-dam,  it  is  a  mere  dam,  and  when 
fish  come  up  the  river  they  are  unable  to  get  past  this 
obstamotion.  It  may  be  said  that  this  man  has  been  con- 
structing a  new,  or  altering  an  old  dam,  and  under  section 
25  it  is  necessary  there  should  be  a  proper  fish  pass  on 
one  sidp  or  the  other.  The  word  fishery  in  the  20th  section 
comprehends  a  fixed  apparatus  for  fishing,  and  here  there 
was  such  fixed  apparatus,  and,  although  not  now  made 
use  of,  there  is  no  legal  abandonment  of  it:  it  is  there, 
and  may  be  used  to-morrow.  This  is,  therefore,  rightly 
called  and  treated  as  a  fishiug  mill  dam.  Then  what 
does  the  statute  direct  to  be  done?  It  says,  after  men- 
tioning some  contrivances  for  fishing,  that  **  all  other 
obstructions  to  the  free  passage  of  fish  shall  be  taken 
away."  The  obstructions  to  the  free  passage  of  the  fish 
are  the  sluice  gates  which  have  been  kept  down.  The 
magistrates  haye  ordered  them  to  be  aU  removed.  As 
soon,  however,  as  the  appellant  makes  a  proper  free 
IHLssage  on  either  side  of  the  river  he  will  have  complied 
with  the  statute,  and  also  the  terms  of  the  conviction. 
An  ample  and  beneficial  construction  ought  to  be  put 
upon  this  statute,  and  I  think  the  conviction  was  quite 
right. 

Kbatiko,  J.,  concurred. 

Conri^ion  affirmed. 

Attorney  for  the  appellant,  Surteei, 

Attorneys  for  the  respondent,  Atdridge  ^*  Bromley, 


C.  P.  Pabnwobth  v.  Hyde.  May  28. 

ChUnies — Mandamus  to  examine  wltnesfes^' Commission, 

Where  an  applicatian  was  made  to  the  Court  hy  a  de- 
fendant for  a  mandamus  to  examine  witnesses  in  Qtiebec, 
the  Court  granted  a  commissionf  and  also  a  mandamus, 
the  latter  not  to  be  used  unless  absolutely  necessary, 

T.  Janes  obtained  a  rule  calling  on  the  plaintiff  to  show 


cause  why  a  mandamus  should  not  issue  to  the  Canadian 
court  to  examine  witnesses  at  Quebec. 

A.  Cohen  now  showed  cause,  and  contended  that  pecu- 
liar grounds  must  be  shown  before  the  Court  will  grant  a 
mandamus,  and  that  a  commission  would  have  the  desired 
effect,  and  would  not  be  so  expensive  as  a  mandamus,  and 
moved  that  a  commission  should  be  sent  Instead.  He 
referred  to  1  WilL  4,  o.  22,  s.  4;  18  Geo.  8,  c.  68,  ss. 
40  and  44;  1  Chitty's  Practice,  887;  Solaman  t.  Cbhen, 
15  Jur.  862. 

T.  Jones,  in  support  of  the  rule,  stated  he  wished  for  a 
mandamus,  because  he  had  reason  to  believe  some  of  the 
persons  whom  he  wanted  examined  would  not  attend  and 
give  evidence  before  a  commissioner.  He  pointed  out  that 
17  &  18  Vict.  c.  84,  did  not  ttpply  to  the  colonies. 

Per  CuBiAM.* — ^A  commission  will  be  granted,  and  also 
a  mandamus,  which  latter  is  not  to  be  made  use  of,  unless 
it  be  absolutely  necessary,  on  account  of  some  witness 
refusing  to  give  evidence  before  the  oommissioner.  The 
costs  are  to  be  costs  in  the  cause,  unless  the  Court  other- 
wise order. 

Jiule  aeeordingly. 

Attorneys  for  the  plaintiff,  Field,  jRosooe,  4'  Co* 

Attorneys  for  the  defendant,  Waltons  ^  Buhb, 


C.P.  Rqbebts  r.  Watkins.  Hay26» 

Building  contract — Certifieate, 

A  building  contract  contained  a  clause  for  the  payment  of 
the  price  of  the  building  by  instalmentSf  with  a  proviso  that 
before  each  payment  the  architect  should  certify  that  the 
works  were  carried  out  to  his  sati^aetion. 

Held,  that  the  certificate  need  not  be  in  writing. 

This  case  was  tried  before  Erie,  CJ,,  at  the  sittingis  at 
Guildhall,  after  leister  Term,  1868. 

The  action  was  brought  by  a  builder  for  the  last  instal- 
ment of  money  due  to  him  under  a  building  contract, 
entered  into  by  the  plaintiff  and  defendant.  The  plaintiff 
was  to  be  paid  by  instalments,  each  of  which  was  to  be 
paid  to  him  as  soon  as  the  architect  (Lavender)  should 
*'  certify  that  the  works  were  carried  out  to  his  satisfac- 
tion." The  instalment,  for  which  this  action  was  brought, 
was  of  £200,  being  the  last  one  in  the  contract;  all  the 
preceding  ones  had  been  paid.  Lavender  having  given  a 
written  certificate  before  the  payment  of  each  of  them. 
Erie,  C.J.,  directed  the  jury  that  in  point  of  law  the  con- 
tract did  not  require  a  certificate  in  writing  to  be  given, 
And  left  to  them  the  question,  whether  Lavender  had 
given  a  certificate,  or  whether  a  certificate  had  been  dis- 
pensed with.  The  jury  found  a  verdict  for  the  plaintiff 
for  the  amount  claimed. 

Lush,  Q,C.  (Morgan  Lloyd  with  him),  moved  for  a  rule, 
calling  on  the  plaintiff  to  show  cause  wh^  the  verdict 
found  for  him  should  not  be  set  aside,  and  a  new  trial 
granted,  on  the  grounds  of  misdirection,  and  of  the  ver- 
dict being  against  the  weight  of  evidJence.  The  jury 
must  be  taken  to  have  found  that  there  was  a  verbal  oeiv 
tifloate.  The  work  must  be  done  to  tite  satisfaotiaii  of 
the  architect,  and  besides  he  must  certify  that  it  has  been 
so  done.  The  certificate  must  be  in  writing,  and  a  verbid 
one  is  not  sufficient,  according  to  M&rga/n  v.  Bimie,  0 
Bing.  672.  Both  parties  tmderstood  that  the  oertifloate 
should  be  in  writing.  The  plaintiff  even  implied  for  a 
written  certificate. 

Williams,  J.— There  will  be  no  rule.  This  applica- 
tion was  made  on  two  grounds,  the  first  of  which  £s,  that 
the  Lord  Chief  Justice  misdirected  the  jury,  When  he  told 
them  that  it  was  not  necessary  in  point  of  law  that  the 
certificate  should  be  in  writing  to  entitle  the  plaintiff  to 

*  Eblb  CJ.;  Williams,  Willbs,  and  Btles,  JJ. 
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recover.  The  jury  must  be  taken  to  have  found  that  the 
architect  gave  a  certificate  by  word  of  mouth.  Mr. 
Lush  says  that  the  direction  was  wrong,  because  on  the 
construction  of  this  contract  a  written  certificate  is  re- 
quisite. I  think  it  is  highly  probable  that  the  parties 
who  framed  this  agreement  intended  that  the  certificate 
should  be  in  writing,  but  this  does  not  appear  in  the 
agreement;  and  I  am  of  opinion,  notwithstanding  their 
probable  intention,  that  a  written  certificate  was  un- 
necessary. The  contract,  after  mentioning  the  sumn  to 
be  paid  in  the  early  instalments,  goes  on  to  say  that, 
when  the  whole  building  is  completed  to  the  satisfac- 
tion of  Lavender,  the  fourth  and  last  instalment  of  £200 
shall  be  paid,  provided  that  before  each  payment  Laven- 
der shall  certify  that  the  works  are  carried  out  to  his 
satisfaction.  From  the  language  employed — ^he  "shall 
certify,"  not  "shall  certify  in  writing" — I  think  it  is 
clear  a  written  certificate  was  not  needed:  in  general  as 
ample  and  full  a  certificate  may  be  given  by  word  of 
mouth  as  in  writing.  In  Morgan  v.  Jiirnie  the  language 
of  the  agreement  was  quite  different  from  that  used  here. 
The  substantial  decision  there  was,  not  that  the  certificate 
should  be  in  writing,  but  that  there  was  not  enough  evi- 
dence of  a  certificate  being  given  at  all:  Tindal,  C.J.,  as- 
sumed that  a  written  certificate  was  necessary,  but  the 
decision  does  not  turn  upon  that  point.  There  are  some 
cases  on  verbal  awards  analogous  to  this  case  which  go  a 
long  way;  they  are  collected  in  "  Russell  on  Arbitration," 
242,  and  show  that  awards  by  word  of  mouth  are  valid. 
There  is  a  case  quoted  there  of  Oates  v.  Bromil^  1  Salk. 
75,  6  Mod.  160,  in  which  it  is  said  that  a  parol  award  is 
capable  of  a  delivery.  I  am  of  opinion  that  the  Chief 
Justice  was  quite  right  in  his  direction.  As  to  the  ver- 
dict being  against  evidence,  the  Chief  Justice  is  not  dis- 
satisfied, and  there  will  therefore  be  no  rule. 

Byles,  J. — I  am  of  the  same  opinion.  The  word  "  cer- 
tify "  does  not  import  that  the  certificate  must  be  in  writing. 
When  a  writ  of  certiorari  is  directed  to  the  mayor  and 
aldermen  of  the  city  of  London  to  certify  a  custom  of  the 
city,  the  recorder  comes  into  court  and  certifies  it  ore 
tenus.  I  therefore  think  the  true  construction  of  this 
contract  is  that  the  certificate  need  not  be  a  written  one. 

Eble,  C.J.,  and  Willes,  J.,  concurred. 

Jiulc  refused. 

Attorneys  for  the  defendant,  Lewis  <$*  Sons. 


C.  P.  Marsh  p.  Lowdeb.  May  30. 

False  imprisonment — Justification  for  felony — Infancy, 

A  plea  of  justificati4)n  on  the  ground  that  the  plaintiff 
Juts  committed  a  felony  is  no  answer  to  an  action  of  assault 
and  false  imprisonment ^  if  the  plaintiff  he  vnder  seven 
years  of  age^  as  fie  is  then  incapable  of  committing  a 
felony,     T lie  plaintiff  need  not  reply  his  age  specially. 

This  case  was  tried  before  Keating,  J.,  at  the  sittings 
at  Westminster  after  Easter  Term,  1863.  Tlie  action 
was  brought  by  the  plaintiff's  next  friend.  The  declara- 
tion was  for  assault  and  false  imprisonment.  The  de- 
fendant pleaded  not  gfuilty,  and  a  justification  of  the  ar- 
rest, on  the  ground  that  a  felony  had  been  committed  by 
the  plaintiff.  On  these  pleas  issues  were  joined.  The  de- 
fendant had  missed  several  pieces  of  wood,  and  he  saw 
the  plaintiff  take  a  piece  and  give  it  to  his  mother,  and 
he  was  also  informed  of  the  plaintiff's  having  taken  other 
pieces,  and  in  consequence  gave  the  plaintiff  in  charge  of 
a  policeman,  but  did  not  proceed  further  against  him. 
It  was  proved  at  the  trial  that  when  the  plaintiff  took 
the  pieces  of  wood  he  was  under  seven  years  of  age, 
whereupon  Keating,  J.,  ruled  that  the  plea  of  justification 
was  no  answer  to  the  action,  the  boy  being  under  seven, 
and  therefore  not  capable  of  committing  a  felony.  The 
jury  found  a  verdict  for  the  plaintiff,  with  £20  damages. 


J.  J.  Poivell  now  moved  to  set  this  verdict  aside,  and 
for  a  new  trial  on  the  ground  of  misdirection.  He  also 
moved  on  other  grounds  which  are  not  material.  He  con- 
tended that  a  boy  under  the  age  of  seven  was  on  the 
same  footing  as  a  lunatic,  and  that,  if  a  person  saw  a 
lunatic  commit  a  murder,  and  gave  him  in  charge,  and 
he  was  acquitted,  he  could  not  maintain  an  action  for 
false  imprisonment  against  the  person  who  gave  him  iu 
charge.  He  also  contended  that  the  plaintiff  ought  to 
have  replied  that  he  was  under  seven  years  of  age,  which, 
he  had  not  done.  He  referred  to  1  Hawkins,  P.  C.  2,  and 
1  Hale's  History  of  the  Pleas  of  the  Crown,  27. 

Per  Curiam.* — ^There  will  be  no  rule. 

Rule  refused. 

u4ttomey  for  the  defendant,  O.  E.  Bullock, 


EX. 


Hill  v,  Tuppeb. 


April  30. 


Incorporeal  hereditament — Grant. 

mierc  a  canal  company  demised  land  adjoining  the 
canal  to  the  plaintiff,  and  also  granted  to  him  the  excln- 
sire  right  to  let  pleasure  boats  for  hire  upon  the  canal. 

Held,  that,  on  the  ground  Vtat  tlie  owner  of  property 
cannot  attach  to  it  incidents  hitherto  unknown  to  the  law^ 
the  grant  of  such  exclusive  right  passed  no  property  to  the 
plaintiff  so  as  to  enable  him  to  maintain  an  action  against 
a  stranger  for  its  infringement. 

Declaration. — ^That  before  and  at  the  time  of  the  com- 
mitting by  the  defendant  of  the  grievances  hereinafter 
mentioned,  the  plaintiff  was  entitled  to,  and  had,  and 
was  possessed  of,  the  sole  and  exclusive  right  or  liberty 
to  put  or  use  boats  on  a  certain  canal  called  the  Basing- 
stoke Canal,  for  the  purposes  of  pleasure,  and  to  let  the 
same  boats  for  hire  on  the  said  canal  for  the  purposes  of 
pleasure;  yet  the  plaintiff  says  that  whilst  he  was  so  en- 
titled and  possessed  as  aforesaid,  the  defendant,  well 
knowing  the  premises,  wrongfully  and  unjustly  disturbed 
the  plaintiff  in  the  possession,  use,  and  enjoyment  of  his 
said  right  or  liberty  by  wrongfully  and  unjustly  putting 
and  using,  and  causing  to  be  put  and  used,  divers  boatn 
on  the  said  canal  for  the  purposes  of  pleasure,  and  hj  let- 
ting boats  on  the  said  canal  for  hire,  and  otherwise  for 
the  purposes  of  pleasure. 

Pleas: — 1.  Not  guilty.  2.  That  the  plaintiff  was  not  en- 
titled to,  nor  had  he,  nor  was  he  possessed  of,  the  sole  and 
exclusive  right  or  liberty  to  put  or  use  boats  on  the  said 
canal  for  the  purposes  of  pleasure,  nor  to  let  the  said  boats 
for  hire  on  the  said  canal  for  the  purposes  of  pleasure,  as 
alleged. 

Issue  thereon. 

The  action  was  tried  at  the  sittings  in  Hilary  Term  in 
London,  before  Bramwell,  B.,  when  a  verdict  was  found 
for  the  plaintiff  for  one  farthing.  It  appeared  that  by  an 
indenture  dated  the  29th  of  December,  1860,  the  Basing- 
stoke Canal  Company  demised  to  the  plaintiff,  a  boat  pro- 
prietor at  Aldershot,  a  piece  of  land  adjoining  the  canal, 
with  a  boat  house  and  other  premises,  "  and  also  the  sole 
and  exclusive  right  or  liberty  to  put  or  use  boats  on  the 
said  canal,  and  let  the  same  for  hire  for  the  purpose  of 
pleasure  only."  It  was  proved  that  the  defendant  had 
let  pleasure  boats  upon  the  canal  for  hire. 

M.  Cliambers,  Q.C.,  having  on  the  22nd  of  April  ob- 
tained a  rule  wm  to  enter  a  nonsuit  or  verdict  for  the  de- 
fendant on  the  grounds  (first)  that  the  Commissioners  of 
the  Basingstoke  Canal  had  no  power  to  grant  the  exclusive 
right  claimed;  (secondly)  that  if  the  grant  were  good  the 
action  would  not  lie  by  the  plaintiff  against  the  defen- 
dant for  the  alleged  inMngement  of  the  right;  or  for  a 
new  trial  on  the  ground  of  misdirection  on  a  point  which 
is  immaterial  for  the  purpose  of  the  present  report. 

♦  Eble,  C.J.,  Willes,  and  Byles,  JJ. 
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Garth  and  HbU  (^Montague  Williams  with  them)  now 
sallowed  cause. — As  to  the  second  ground  upon  which  the 
x-nle  -was  granted,  the  right  granted  by  the  canal  company 
is  ci  t}ie  nature  of  a  profit  it  prendrCy  and  if  it  is  infringed 
t^e   grantee   may  bring   an  acticm.     [Habtik,  B. — In 
Mtppet  ▼.  Bailey,  2  M.  &  K.  617,  referred  to  in  the  notes 
*o  S^fencer^i  eate,  1  Sm.  L.  0.  86,  Lord  Brougham  (at  p. 
£85)  shows  that  the  owner  of  property  cannot  attach  to 
it  incidents  hitherto  unknown  to  the  law.    He  also  re- 
ferred to  Aehroyd  t.  Smithy  10  C.  B.  164,  Bl.  Com.  voL  2, 
p.  21,  enumerating  the  principal  known  kinds  of  mcor- 
poreal  hereditaments.]    This  is  a  right  to  t^e  nse  of  water 
in  a  x>artioalar  way  annexed  to  the  land  demised.  Itissab- 
tniUed  that  such  a  right  is  not  so  different  from  the  well 
known  r^hts  to  nse  water  for  irrigation  or  for  taming  a 
mill  that  it  is  not  competent  for  the  owner  of  I3ie  property 
togmntit.  The  cases  cited  by  t^  Court  do  not  go  the  length 
tyf  saying  that  no  species  <^  incorporeal  hereditament  can 
l>e  created  for  which  there  is  not  an  exact  precedent,  but 
xnerely  that  it  must  not  be  of  a  completely  novel  kind.   Can 
it  be  said  that  if  science  should  find  a  new  way  of  using 
water  in  some  manufacture  a  grant  of  the  use  of  it  for  that 
purpose  would  be  invalid?   Wickha/m  v.  Hawkery  7  M.  &  W. 
63,  points  out  the  distinction  between  a  licence  of  profit 
and  a  mere  personal  licence  of  pleasure.    This  is  a  licence 
of  profit,  as  in  that  case.     Wood  v.  Leadbittcry  13  M.  &  W. 
838,  and  Weekly  v.  Wilduian,  I  Ld.  Baym.  407,  were  also 
cited. 

Barnard,  in  support  of  the  rule,  was  not  called  upon. 

Pollock,  CB. — I  am  of  opinion  that  the  defendant  is 
entitled  to  succeed,  on  the  ground  that  the  plaintiff  had 
no  piupeilty  to  enable  him  to  maintain  the  action.  It  is 
therefore  unnecessary  to  discuss  the  other  points  raised 
by  the  rule.  Achroyd  y.  Smith  lays  down  the  grounds 
upon  which  the  grant  relied  upon  by  the  plaintiff  creates 
no  property  in  him,  but  operates  merely  as  a  licence  or 
oovenant  on  the  part  of  the  canal  company,  binding  upon 
them,  but  giving  the  plaintiff  no  rights  as  against  a 
Btranger.  He  can  only  sue  a  stranger  in  the  name  of  the 
grantor.  Mr.  Holl  asks — why  should  the  owner  of  pro- 
perty not  be  able  to  grant  a  limited  estate  such  as  that 
claimed  by  the  plaintiff?  The  answer  to  that  is  that  ft 
is  a  fixed  principle  of  law  that  a  new  species  of  property 
cannot  be  created  at  the  will  of  the  owner.  The  owner 
may  bind  himself  by  covenant  to  allow  what  rights  he 
pleases  over  his  land,  but  he  cannot  carve  out  his  property 
w  as  to  enaUe  the  grantee  of  such  limited  rights  to  sue  a 
(Granger. 

Habtin,  B. — I  am  of  the  same  opinion.  I  think  this 
is  a  valid  grant  as  between  the  plaintiff  and  the  canal 
company;  but,  in  order  to  succeed  in  this  action  the  plain- 
tiff must  also  establish  that  it  vested  in  him  an  estate,  so 
as  to  enable  him  to  maintain  an  action  on  the  use  against 
a  stranger  for  an  invasion  of  his  rights.  It  is  clear  law 
that  the  owner  of  land  cannot  at  wiU  carve  out  his  pro- 
perty into  a  number  of  estates  hitherto  unknown  to  tlie 
law.  There  is  no  authorily  for  the  existence  of  such  an 
estate  as  that  here  claimed,  and  unless  there  is  authority 
we  should  not  open  t^e  door  for  increasing  indefinitely 
the  number  of  possible  estates.  The  plaintiff  has  a  per- 
fect right  to  enjoy  his  covenant  against  the  canal  com- 
pany; but  if  a  stranger  interferes  with  his  rights  he  must 
sue  in  the  company's  name.  Achroyd  v.  Smith  and  Kep- 
pd  V.  Bailey  are  complete  authorities  for  the  defendant. 

Bbamwell,  B.,  oonouired. 

Rule  aliolute  to  enter  a  verdict  for  the  defendant  on  the 
teeond  plea. 

Attorneys  for  the  plaintiff,  Bolinson  4'  Preiton. 
Attomey  for  the  defendant,  T.  B,  Apps* 


Bakbuby  «.  White. 


May  29. 


Bill  of  sale — Description  of  attesting  witness — Time  for 
filing-^n  }  18  Vict.  c.  36. 

The  occupation  of  the  attesting  witness  to  a  HU  ofsal^ 
was  correctly  described  in  the  attestation  clause,  hut  wa* 
omitted  in  his  affidavit,  which  was  filed  with  a  copy  of  the 
bill  of  sale  annexed,  and  which  contained  tlie  words  ^*  my 
residence  and  occupation  hereinbefore  set  forth  is  the  ti^e 
description  of  my  residence  and  occupation"  After  the 
filing  of  the  copy  of  tite  bill  of  sale  and  affidavit,  and 
within  twenty-one  days  from  the  execution  of  tlie  'bill  of 
sale,  tlie  siteriff  seized  the  goods  in  question  wider  a  fi.  fa., 
at  the  suit  of  the  defendants. 

Held,  that  assuming  tJie  description  in  tlie  affidavit  to 
be  defective,  the  bill  of  sale  was  not  invalid  vpon  that  ac- 
count an  the  autlioHty  of  Marpks  r.  Hartley,  9  "W.  R. 
334,  30  L.  J.  Q.  B.  92;  twenty-one  days  from  the  execu- 
tion of  the  Mil  of  sale  not  having  elapsed  at  the  time  of 
the  seizure  by  the  sheriff. 

And  (per  PoUoch,  CB,,)  that  there  was  a  st0cieni 
affidavit  of  the  occupation  of  the  attesting  witness  by 
reference  to  the  description  in  the  bill  of  sale  annexed. 

This  was  an  interpleader  issue  for  goods  seized  under 
a^.  fa.  by  the  sheriff  of  Devon.  It  was  tried  at  the 
Devon  Spring  Assizes,  before  Byles,  J. 

The  claimant  relied  upon  a  bill  of  sale,  given  to  him 
on  the  12th  of  November,  1862,  by  Samuel  Banbury, 
which  was  attested  by  Mr.  Bridgman,  an  afttomoy,  resid- 
ing at  Tavistock,  who  was  described  as  su<^  in  the  attes- 
tation clause.  A  copy  of  the  bill  of  sale  was  duly  filed 
under  the  BUls  of  Sale  Act  (17  &  18  Vict  a  86),  with  m 
affidavit  annexed  in  the  following  terms: — '*  I,  Christo- 
pher Yickry  Bridgman,  of  Tavistock,  in  the  county  of 
Devon,  gentleman,  make  oath,  and  say,  that  the  bill  of 
sale,  a  true  copy  whereof,  and  of  the  attestation  of  the 
execution  thereof,  and  of  the  schedule  thereto  annexed, 
is  hereunto  annexed,  marked  A,  was  duly  made  and  exe- 
cuted by  Samuel  Banbury,  therein  described,  on  the  12th 
November,  1862,  in  the  presence  of  and  duly  attested  by 
me;  and  I  then  saw  the  said  Samuel  Banbury  sign,  seal, 
and  as  his  act  and  deed,  deliver  the  said  bill  of  sale. 
And  I  further  say,  that  the  said  Samuel  Banbury  is  a 
yeoman,  residing,  end  carrying  on  business  at  Cholditch, 
in  the  parish  of  Clawdon,  in  13ie  oounly  of  Devon,  and 
that  lam  the  attesting  witness  to  the  said  bill  of  sale,  and 
that  my  residence  and  occupation,  hereinbefore  set  forth, 
is  the  tmie  description  of  my  residence  and  occupation.** 

After  the  filing  of  the  bill  of  sale,  and  before  the  ex- 
piration of  twenty-one  days  from  the  time  of  its  execu- 
tion, the  goods  in  question  were  seized  under  Skfi.fa.,  at 
the  suit  of  the  defendants. 

Upon  these  facts  a  verdict  was  fotmd  for  the  claim- 
ant, leave  being  reserved  to  the  defendants  to  move  to 
enter  it  for  them,  on  the  gronnd  that  the  affidavit  filed 
with  the  bill  of  sale  did  not  contain  a  description  of  the 
occupation  of  the  attesting  witness  to  the  bUl  of  sale. 

Kingdon  having  obtained  a  rule  according^, 

Coleridge,  Q.C,  and  Lopes,  now  showed  cause.  They 
contended,  1st,  that  it  is  not  necessary  that  the  descrip- 
tion of  the  attesting  witness  should  be  contained  in  the 
affidavit,  if  it  is  found  elsewhere  in  the  copy  of  the  bill 
of  sale  annexed  thereto.  The  words  of  the  affidavit,  **  my 
residence  and  occupation  hereinbefore  set  forth,''  must 
refer  to  the  description  in  the  copy  of  the  bill  of  sale 
annexed;  and  the  affidavit  states  that  that  is  a  true  des- 
cription. The  Act  (17  &  18  Vict.  c.  36,  s.  1)  does  not  say 
that  the  description  must  be  in  the  affidavit  itself.  See 
Bouth  V.  Bouhlot,  28  L.  J.  Q.  B.  240;  Tuton  v.  Sanoner,  6 
W.  R.  645. 27  L.  J.  Ex.  293 ;  Pickard  v.  Bretts,  8  W.  R.  90, 
29  L.  J.  Ex.  1 8.  2ndly,  the  bill  of  sale  is  good  atcommon  law, 
and  is  not  affected  by  the  provisions  of  the  Act.  Twenty- 
one  days  are  given  by  the  Act  within  which  to  file :  here  the 
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goods  were  seized  by  the  sheriff  within  the  twenty-one  days, 
and  after  such  seizure  they  cannot  be  said  to  be  in  the 
"  apparent  possession  "  of  the  grantor:  Minister  v.  Price ^ 
1  F.  &.  F.  686;  Marplcs  v.  Hartley,  9  W.  R.  334,  30  L.  J. 
Q.  B.  92. 

Kingdoti,  in  support  of  the  rule. — As  to  the  second 
point  raised  against  the  rule,  why  should  the  execution 
creditor  be  in  a  worse  position,  because  he  has  seized  the 
goods  within  twenty-one  days  of  the  execution  of  the 
bill  of  sale?  This  is  different  from  cases  where  there 
has  been  no  filing  of  the  bill  of  sale,  in  which  it  might 
be  supposed  that  the  Act  would  be  complied  with  before 
the  expiration  of  the  time  allowed.  Here  the  claimant 
has  endeavoured  to  comply  with  the  Act,  but  has  failed 
to  do  so.  If  the  Court  is  against  the  defendants  on  this 
point,  it  is  useless  offering  any  arguments  upon  the  other 
point  taken  for  the  claimant,  though  it  is  submitted  that 
it  is  not  warranted  by  law. 

Pollock,  C.B. — I  am  of  opinion  that  the  rule  should 
be  discharged.  It  appears  to  me  that  Marples  v.  Hart- 
ley is  a  direct  authority  in  favour  of  the  claimant  upon 
the  second  point  raised.  That  case  decided  that  a  bill  of 
sale  is  not  invalid  by  reason  of  not  having  been  filed,  if 
the  effects  comprised  in  it  were  seized  before  the  expira- 
tion of  the  time  within  which  it  might  have  been  so  filed; 
and  I  cannot  imagine  that  the  registration  of  the  bill  in 
an  imperfect  manner  can  make  the  grantee  worse  off  than 
if  he  had  not  registered  at  alL  I  think  also,  that  the 
first  point  raised  for  the  claimant  is  equally  good.  In 
Pickard  v.  Bretts  the  Court  decided  that  the  statute 
waa  not  complied  with,  because  the  occupation  of  the 
grantor,  though  stated  in  the  bill,  could  not  be  made  out 
from  the  affidavit;  but  Watson,  B.,  says,  "  a  description  by 
reference  to  the  bill  of  sale  would  do."  I  apprehend  that 
where  matter  is  annexed  to  an  affidavit,  and  is  not  a 
mere  exhibit,  it  is  part  of  it.  Here  the  affidavit  of  the 
attesting  witness  says,  **my  residence  and  occupation 
hereinbefore  set  forth  is  the  true  description  of  my  resi- 
dence and  occupation.'*  There  is  a  copy  of  the  bill  of 
sale  annexed  to  the  affidavit,  in  which  is  a  description  of 
the  residence  and  occupation  of  the  attesting  witness, 
and  to  that  and  nothing  else  must  the  words  in  question 
refer. 

Bramwell,  B. — I  do  not  wish  to  give  any  opinion  as 
to  the  last  point  mentioned  by  my  Lord;  but  upon  the 
other  question  I  think  the  case  of  Marples  v.  Hartley  is 
precisely  in  point.  It  is  impossible  to  distinguish  the 
cases,  for  it  would  be  absurd  to  say  that  the  grantee  of 
the  bill  of  sale  is  worse  off,  because  he  has  nearly  com- 
plied with  the  provisions  of  the  Act,  than  if  he  had  neg- 
lected to  do  so  altogether.  Mr.  Kingdon  says  it  is  hard, 
that  the  execution  creditor  should  be  worse  off  for  seizing 
within  twenty-one  days  of  the  execution  of  the  bill  of 
sale  than  if  he  had  waited  for  their  expiration.  How- 
ever that  may  be,  it  is  quite  clear  that  the  sheriff,  by 
seizing  the  goods  within  the  twenty-one  days,  prevents 
them  from  being  in  the  "  apparent  possession "  of  the 
grantor,  as  is  pointed  out  by  Wightman,  J.,  in  the  course 
of  the  argument  in  Marples  v.  Hartley. 

Utile  discluirged. 

Attorneys  for  the  defendants,  Pattison  ^'  Wi^fhy,  for 
White  ^  IHngleyy  Launceston. 

Attorney  for  claimant,  J.  Elliott  Fox,  for  Bridgman, 
Tavistock. 


EX.  Webb  v.  Sanderson.  June  2. 

Costs — County  court — Superior  coxirt — Concurrent  juris- 
diction— 15  4'  16  Tlct.  c,  64,  *.  4. 

The  plaintiff  and  tJie  defendant  lived  more  ilian  twenty 
miles  apart,  and  the  plaintiff  sued  the  defendant  in  a 
superior  court  to  recover  the  sum  of  £6  4«.  6d,  The 
c:i7isc  was  referred  to  tlie  master,  nrlw  certified  that  the 


sum  of  9s.  Bd.  fcas  due  from  the  defendant  to  the  plaintiff. 
Held,  that  tlie  plaintiff  was  entitled  to  the  costs  of  th€ 
action. 

Gray  obtained  a  rule  calling  on  the  defendant  to  show 
cause  why  the  plaintiff  should  not  recover  his  costs  of 
this  action,  and  why  the  master  should  not  tax  the  same. 

The  affidavits  stated  that  the  plaintiff  was  a  carman, 
in  Oxfordshire,  and  the  defendant  was  a  contractor,  in 
London.  That  the  action  was  commenced  on  the  28th 
day  of  April,  1863,  in  the  court  of  Exchequer  of  Pleas, 
to  recover  the  sum  of  £6  43.  6d.  on  money  counts  for 
work  and  labour.  That  the  cause  was  referred  by  the 
order  of  Martin,  B.,  to  one  of  the  iiiasters  of  the  court, 
under  statute  1 7  &  18  Vict.  o.  125,  who  certified  that  the 
sum  of  9s.  6d.  was  due  from  the  defendant  to  the  plain- 
tiff. Application  was  made  at  chambers  to  Martin,  B., 
to  show  cause  why  the  plaintiff  should  not  recover  the 
costs  of  the  action,  but  the  learned  judge  refused  to  make 
the  order. 

C.  Pollock  now  showed  cause,  and  contended  the  sta- 
tute gave  the  Court  or  judge  discretion  as  to  allowing 

costs. 

Gray,  in  support  of  the  rule. — ^There  was  no  jurisdic- 
tion in  the  county  court.  The  plaintiff  and  defendant 
lived  more  than  twenty-one  miles  apart.  He  cited  1 5  &  1 6 
Vict.  c.  54,  8.  4. 

Pollock,  C.B. — ^The  rule  must  be  made  absolute. 

Martin,  Beamwell,  and  Chai^ell,  BB.,  concurred. 

Pule  absolute. 

Attorney  for  the  plaintiff,  Berry, 

Attorneys  for  the  defendant,  Hunter,  Walkin,  «J'  Hunter. 


EX. 


Collins  and  Another  v.  Cliff.    June  C. 


Bankruptcy — Interpleader  order — Shei-iff — Fi.   fa. — At- 
tachment—  Contempt  of  court. 

An  interpleader  order  directed  the  sheriff  to  sell  goods 
seized  under  a  fi.fa.  Before  the  sale  tlw  judgment  debtor 
became  a  bankrupt  and  the  goods  were  claimed  by  a  mes' 
senger  of  tlie  Bankruptcy  Court,  and  tJte  sheriff  gave  up  pos- 
session to  the  messenger.  The  Court  refused  a  rule  for  an 
attachment  against  the  sheriff  for  contempt  of  court  in  not 
selling  the  goods. 

Tayler  obtained  a  rule  calling  on  the  sheriff  of  Surrey 
t3  cause  why  an  attachment  should  not  issue  against 
him  for  not  selling  certain  goods,  pursuant  to  an  inter- 
pleader order,  dated  the  2nd  of  April,  1863. 

The  affidavits  stated  that  on  the  2 1st  of  April  a  writ  of 
fi.fa.  was  issued  to  the  sheriff  of  Surrey,  directing  him  to 
levy  on  the  defendant's  goods.  That  in  consequence  of 
a  claim  set  up  by  one  Mary  Cliff,  a  daughter  of  the  defen- 
dant, to  the  goods,  claiming  under  a  bill  of  sale,  the 
sheriff  took  out  an  interpleader  summons,  and  an  inter- 
pleader order  was  made  by  Wilde,  B.,  on  the  28th  of 
April,  directing  the  sheriff  to  sell  the  goods,  and  that 
the  claimant  should  pay  the  money  into  court,  and  give 
security  for  the  costs  within  seven  days  of  the  sale,  till 
the  interpleader  issue  should  be  tried.  That  the  defen> 
dant  became  bankrupt  on  his  own  petition  on  the  4th  of 
May,  1863.  That  the  sheriff,  being  informed  of  the  de- 
feni^mt's  bankruptcy,  declined  to  sell  the  goods  of  the 
defendant.  That  the  claimant  had  not  paid  money  into 
court  or  given  security  for  the  costs,  whereni)on  tho 
plaintiff  made  the  interpleader  order  a  rule  of  court. 

Pigatt,  Serjt.,  and  Abbott,  now  showed  cause. — ^The 
question  is  whether  the  claimant  in  the  interpleader 
order,  or  the  assignees  in  bankruptcy,  were  entitled.  The 
seizure  of  a  trader's  goods  under  a  /.  fa.  gives  the  judg- 
ment creditor  no  priority  in  case  the  judgment  debtor 
becomes  a  bankrupt.    It  is  a  race  who  shall  get  the  bene- 
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fit  of  tlie  levy.  The  aheriff  oould  not  do  otherwise  than 
be  did.  He  could  not  safely  sell,  haying  notice  of  the 
bankruptcy.  They  cited  SiUton  and  Others  v.  Cooper,  6 
Ex.  159;  £dward4  and  Another  v.  Scarshrooh,  11  W.  R. 
33,  32  L.  J.  Q.  B.  45. 

Tayler,  in  support  of  the  rule. — ^The  interpleader  order 
was  sufficient  to  oust  the  right  of  the  assignee  in  bank- 
ruptcy. The  goods  were  from  the  date  of  the  inter- 
pleader order  in  the  custody  of  the  law.  [Channell, 
B. — Is  this  not  rather  ground  for  an  action  than  for  an 
attachment  against  the  sheriff?]  Probably  an  action 
would  lie,  but  we  ask  for  an  attacSmient. 

Pollock,  C.B. — The  title  to  these  goods  was  in  ques- 
tion. This  Court  will  only  grant  an  attachment  against 
the  sheriff  where  such  disobedience  as  amounts  to  a  con- 
tempt of  Court  is  committed.  It  cannot  be  said  that  the 
tariff  committed  a  contempt  of  court.  The  rule  must 
therefore  be  discharged. 

Mabtik,  Bbamwell,  and  Channell,  BB.,  concurred. 

Attorneys  for  the  plaintiffja,  TerreU  ^  Chamberlain. 

Attorneys  for  the  defendants,  Abbott,  Jenkins,  4'  Abbott. 


EX.C. 


Obmson  v.  Clabke.* 


May  12. 

Patent — Kovelty  in  result — Specification — Claim  in  re- 
»pect  of  the  application  of  a  knomn  process  to  produce  a 
known  article. 

TS^lar  boilers  for  horticultural  buildings  liad  formerly 
hftn  cast  in  several  pieces.  The  plaintiff  took  out  a 
patent  for  an  improvement  in  the  manufacture  of  "  cast 
tubular  boilers  such  as  described"  by  casting  the  whole 
"  u  one  piece,"  and  in  an  action  for  infringement  the  jury 
found  the  alleged  invention  was  ustful  to  the  public.  The 
specification  did  not  point  oxit  in  what  way  the  plaintiff's 
boilers  differed  from  boilers  previously  used,  or  any  im- 
prorement  in  them. 

Held  (affirming  the  judgment  of  the  Common  Pleas), 
that  the  mere  casting  in  one  piece  an  article  previously 
eoft  in  several  pieces  is  not  the  sulject  of  a  patent. 

Appeal  against  a  decision  of  the  Court  of  Common  Pleas 
making  a  rule  absolute  to  enter  a  verdict  for  the  defen- 
dant (reported  18  C.  B.  N.  S.  387,  and  ante  118.) 

Afton  CShee,  Serjt.,  with  him),  for  the  appellant,  the 
plaintiff. — ^The  claim  in  the  specification  is  the  casting 
tdbnlar  boilers,  **  such  as  described  in  one  piece, "  and  the 
i^pedfioation  contains  a  description  with  pictures  of  the 
boilers.  The  invention  is  the  subject  of  a  patent.  Before 
this  discovery  boilers  were  made  with  cemented  joints, 
and  the  action  of  the  fire  caused  an  unequal  expansion  of 
the  parts,  and  a  tendency  to  wear  out  and  leak.  This 
differs  the  plaintiff's  boilers  from  all  others.  [Pollock, 
C.B. — I  do  not  see  what  we  have  to  do  with  the  evidence 
ftt  the  trial:  what  you  state  is  not  contained  in  the  speci- 
fication. Your  claim  is  for  a  method,  but  not  for  a 
cheaper,  easier,  or  better  method.]  The  Court  will  con- 
s^nie  Uie  specification  favourably  for  the  patentee. 
[Hlackbubn,  J. — ^The  question  is  whether  casting  in  one 
lamp  by  dispensing  with  joints,  casting  having  been  known 
for  centuries,  is  the  subject  of  a  patent.]  Tetley  v.  Easton, 
2  B.  &  B.  956,  2  W.  R.  94,  Mao.  P.  C.  48.  The  improvements 
Are  evident  from  the  statement  of  the  claim  for  casting 
"  such  as  described."  [Pollock,  CB. — ^You  do  not  state 
^e  improvements  you  claim  in  your  specification.]  The 
witaesaes  gave  evidence  of  them.  [Pollock,  CB. — But 
the  Court  cannot  consider  what  the  witnesses  say.] 
Steiner  v.  Heald,  6  Ex.  607;  Betts  v.  Menzies,  8  E.  &  B. 
923;  Losh  V.  Hague,  1  Webs.  P.  C.  203.     [Bbamwell,B. 

*  Coram. — ^PoLLOCK,  C.B.,  Cbompton,  Blackbubn,  and 
Hbllob,  JJ.,  and  Mabtin,  CHAmrBLL,  and  Bbamwell, 
BB. 


— ^You  are  nonsuited,  on  the  ground  that  your  claim  is  for 
nothing  except  the  castiDg;  but  now  you  say  you  claim 
something  more — that  your  claim  is  for  the  thing  as  de- 
scribed?] Yes.  The  specification  shows  a  claim  for  a 
particular  arrangement  described;  and  the  jury  have 
found  that  the  invention  was  a  benefit  to  the  public.  The 
machine  described,  considered  as  a  whole,  is  the  subject 
of  a  patent:  Brunton  v.  HawPes,  4  B.  &  A.  541. 

M.  Smith  Q.C.,  contrt),  was  not  called  on. 

Pollock,  CB. — ^We  are  all  of  opinion  that  the  judg- 
ment of  the  Court  of  Common  Pleas  must  be  affirmed.  I 
am  surprised  to  hear  Brunton  v.  Hawkes  cited  as  an  au- 
thority. It  is  one  of  those  cases  which  led  to  Lord 
Brougham's  statute  to  enable  patentees  to  disclaim  a  part 
of  a  patent;  and,  in  the  present  day,  would  have  been 
sent  to  a  jury.  It  has  no  application  to  the  present  case. 
If  this  is  a  substantial  improvement,  and  a  patent  had 
been  taken  out  for  the  improvement — ^treating  the  casting 
in  one  piece,  not  as  the  ground  of  the  patent,  but  as  a 
means  of  effecting  the  improvement — ^it  is  likely  the  patent 
would  be  good.  But  the  only  claim  here  is  the  casting 
a  boiler,  such  as  is  described  in  the  specification,  in  one 
piece — ^making  no  claim  to  any  improvements.  ]^.  Aston 
contends  that,  looking  at  the  evidence  and  the  thing  de- 
scribed, the  boiler  cast  in  one  piece  is  a  different  thing 
from  what  was  known  before.  I  think  that  is  not  the 
matter  before  us  for  decision.  That  which  is  reserved  for 
us  upon  the  whole  of  the  evidence  in  the  case  is,  whether, 
admitting  the  boiler  as  described  to  be  common  property 
and  not  the  subject  of  a  patent,  the  plaintiff  claims  a^ 
patent  for  casting  it  in  one  piece;  we  are  all  of  opinion 
that  it  is  not  the  subject  of  a  patent. 

Judgment  affirmed. 

Attorney  for  the  plaintiff,  Orlando  Webb. 

Attorneys  for  the  defendants,  Wright  ^  Webb. 


C.C.B.  Heo.  V:  Jbbbald  and  Ost.*         May  30. 

Misdemeanour — Being  found  by  night  armed,  ^'c,  with 
intent  to  break  and  enter  any  house — Pleading — Eri- 
T  dence—2A:  Sf  26  Txct.  c.  96,  s.  68. 

24  ^'  25  Yiet.  c.  96,  s.  58,  enacts  tliat  whosoever  shall  be 
found  by  night  armed  with  any  dangerous  weapon  with 
intent  to  break  into  any  building,  and  to  commit  any 
felony  therein,  sliall  be  guilty  of  a  misdemeanour. 

Held,  that  in  order  to  sustain  a  conviction  for  the 
offence  thereby  created  it  is  essential  tliat  an  intent  to 
break  into  some  particular  building  slumld  be  alleged  in  the 
indictment  and  proved ;  and  wJtere  a  general  intent  to 
break  into  a  building,  to  wit  a  malting,  was  alleged,  and 
an  intent  to  break  into  one  of  several  maltings  was  proved, 
tlie  conviction  was  quaslied. 

Case  reserved  by  the  chairman  of  the  Quarter  Sessions 
for  Suffolk  on  the  IGth  of  March,  1863:— 

*'  William  Jarrald  and  Thomas  Ost  were  tried  upon  the 
following  indictment. 

Suffolk  )  The  jurors  for  our  lady  the  Qaeen  upon  their 
to  wit.  j  oath  present  that  William  Jarrald  and  Thomas 
Ost,  on  the  21st  day  of  February,  in  the  year  of  our  Lord 
1868,  were  found  by  night — ^to  wit,  at  the  hour  of  half  • 
past  three  in  the  morning  of  the  same  day — armed  with  a 
certain  dangerous  and  offensive  weapon  and  instrument — 
to  wit,  a  loaded  gun — with  intent  then  to  break  and 
enter  a  building— to  wit,  a  malting — and  to  commit  a 
felony  therein  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our 
said  lady  the  Queen,  her  crown  and  digniiiy. 

It  having  been  proved  that  the  prisoners  were  found  in 

♦  Coram. — CocKBUBN,  C  J.,  Pollock,  C.B.,  Cbompton 
and  Williams,  JJ.,  and  Bbamwell,  B. 
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«  field  adjoining  to  three  separate  and  distinct  mattings, 
and  that  they  were  going  in  a  direction  which  would 
lead  them  to  any  one  of  the  three,  the  maltings  being 
the  property  and  in  the  occupation  of  three  different 
owners,  yiz.,  Coe,  Ardley,  and  Branwhaite,  the  counsel 
for  the  prisoners  at  the  conclusdon  of  the  case  for  the 
prosecution,  objected  tiiat  the  indictment  ovgJit  to  hare 
gtatcd  the  ownership  of  the  hullding  mentioned  and  the 
place  where  it  was  situate.  No  amendment  was  made; 
and  the  prisoners  were  both  found  guilty,  and  each  was 
sentenced  to  three  years  penal  servitude. 

The  question  submitted  for  the  consideration  of  "Qie 
Court  of  Criminal  Appeal  is,  whether  under  tiie  circum- 
Btanoes  above  stated  the  prisoners  Were  rightly  convicted." 

JBulwer,  for  the  prisoner. — The  indictment  is  framed 
upon  2i  Si  25  Vict  o.  96,  s.  58,  and  is  bad.     In  effect  all 
that  it  states  is  that  the  prisoner  was  found  bynig^t 
armed,  in  Suffolk,  wlUi  intent  to  break  into  a  building. 
The  situatum  and  ownerships  of  the  building  in  respect  of 
which  the  intent  is  alleged  to  be  ent^tained  should  be 
alleged  and  proved.      [Beamwell,  B. — It  seems  to  me 
that  it  is  a  prellminaiy  question: — ^What  is  the  offenoe 
created  by  the  section?      Is  a  man  guilty  of  the  offenoe 
who  is  found  in  a  street  with  a  general  burglarioiffi  intent 
to  break  into  the  first  house  which  he  conveniently  can?] 
The  58th  section  is  one  of  a  series,  oomm^icing  with 
section  50,  and  relating  to  sacrilege,  borglaiy,  and  house- 
breaking.    It  is  clear  that  upon  an  indiotment  under 
the  preceding  section  the  pazticular  house  or  building 
must  be  specified  and  proved.    Upon  this  indiotment  the 
grand  jury  might  find  a  true  biU  upon  evidmce  of  an 
intent  to  break  into  a  house  in  one  part  of  the  county, 
and  the  petty  juzy  might  convict  uix>n  evidence  of  an 
intent  to  break  into  a  building  in  another  part.    A  pri- 
soner on  his  trial  is  raititled  to  know  the  precise  charge 
intended  to  be  brought  home  to  him;  and  have  an  oppor- 
tunity to  meet  it.     The  information  given  by  this  count 
is  insufiScient.      [Crompton,  J. — ^Although  the  statute 
makes  it  felony  to  wound  any  man  with  intent,  &c.,  it  is 
nevertheless  necessary  to  state  whom.]  He  referredto  Russ. 
on  Cr.  824,  as  to  *<  intent;"  2  R,  v.  Mwlley^  cited  Buss,  on 
Cr.  479;  Starkie's  Cr.  Pie.  54,  as  to  the  necessity  for  par- 
ticular statements  of  time  and  place.     (He  was  stopped.) 

(h'Hdge,  contriL — ^The  indictment  is  sufilcient.  The 
olq'eofc  of  the  section  was  to  enable  the  police  to  appre- 
hend persons  found  by  night  wit^  intent  to  break 
into  houses.  Unless  a  general  allegation  is  sufficient, 
every  house  in  a  town  wherein  a  man  is  a|^rehended 
with  intent,  &o.,  must  be  put  into  the  indictment.  The 
offenoe  consists  in  the  intent.  [Cookburn,  C. J. — ^How 
is  a  man  to  m6ot  the  charge?  Suppose  he  has  been  out 
with  his  gun  poaching  and  is  stopped  by  a  poHceman?] 
It  is  a  question  for  the  jtiry.  [Pollock,  C3. — ^The  of- 
fence is  in  the  intent,  and  I  think  the  Court  ought  not  to 
extend  such  an  offence  beyond  the  fair  plain  meaning  of 
the  words.  As  a  rule  in  such  cases  there  must  be  a  par- 
ticular intent.] 

CoCKBURN,  C.J. — I  am  of  opinion  that  this  conviction 
cannot  stand.  The  first  question  is — what  is  the  offenoe 
created  by  the  statute?  Does  the  offence  consist  in  a  man 
being  found  by  night  armed  wit^  an  offensive  weapon, 
and  intending  to  break  into  some  house  and  oommit  a 
f^ony  therein,  without  any  definite  intention  to  break 
into  any  particular  house?  or  is  it  essential  to  the  offence 
that  he  must  intend  to  break  into  some  particular  house? 
I  think  there  must  be  a  definite  intention  to  bret^  into 
some  particular  house;  and,  with  reference  to  this  indict- 
ment, I  think  that  it  is  not  enough  to  allege  in  such  in- 
dictment an  intent  to  break  into  a  building  generally, 
without  stating  what  particular  building  is  int^ided. 
Having  ascertained  what  the  offence  is,  we  must  not 
forget  that  by  the  rules  [of  criminal  jdeading  a  pri- 
soner has  no  means  of  obtaining  a  new  trial  i^>on  the 
ground  of  surprise;  or  upon  the  ground  that  he  had  no 


opix>rtunity  at  the  trial  to  meet  the  charge  then  brought 
against  him.  A  prisoner  is  therefore  entitled  to  know 
the  precise  nature  of  the  offence  intended  to  be  brought 
home  to  him;  and  with  reference  to  this  offenoe  ought  to 
know  what  particular  house  he  is  charged  with  Intending 
to  break  into. 

Pollock,  C.B.,  concurred;  and  said  it  was  not  the  in- 
tention <rf  the  statute  that  a  man  found  with  a  pair  of 
pistols  on  his  person  by  night  should  be  apprehended  and 
made  liable  to  be  convicted  of  intending  to  commit  a 
burglary  somewhere. 

Williams,  J.,  was  of  the  same  opinion.  If  the  crime 
intended  by  the  58th  section  could  bo  established  in  a 
case  where  it  was  impossible  to  ascertaih  what  particular 
house  it  was  intended  to  break  into,  the  indictment  would 
be  sufficient;  but  he  was  of  opinion  that  the  crime  in- 
tended by  the  section  would  not  be  proved  unle&s  an 
intent  was  proved  to  break  and  e^ter  some  particular 
house. 

Crompton,  J.,  was  of  opinion  that  the  58th  section 
was  meant  to  meet  t^e  crime  of  being  found  by  night 
armed  with  an  offensive  weapon  with  intent  to  oommit 
a  definite  crime  in  a  definite  place;  and  that  in  this  case 
no  crime  was  proved.  All  that  was  proved  was  that  the 
prisoner  was  found  armed  and  with  intent  to  oommit  the 
crime  alleged  in  one  of  several  maltings.  Pro<^  of  a 
general  intention  was  not  solBciait. 

Bramwell,  B.,  concurred. 

ConvictidH  qvashed. 


L.J.  May22,  25,  26. 

MclNTOSH  V.  Thb  Creat  Wbstern  Bailway  Company. 

Practice — Acctmnt —  Certificate. 

Wlicre  accovntg  are  referred  to  chambers  it  U  tfie  dvty 
of  the  chief  elerh  so  to  frame  his  eertijioate  as  ta  enable 
the  parties  to  take  the  opimon  if  the  Court  as  to  any  par- 
ticular items  which  he  has  aUoreed  or  disallomedy  and  it  is 
not  sttfficient  merely  to  certify  a  lump  sum  due  from  one 
party  to  the  other  as  the  result  of  the  accounts, 

ThiB  was  an  iqopeal  from  an  order  of  Yice-Cliano^or 
Stuart,  on  a  motion  by  the  defendants  that  the  certificate 
of  the  chief  clerk,  dated  the  19th  of  February,  1863, 
should  be  discharged,  on  the  groimd  that  it  did  not  appear 
by  the  certificate  upon  what  grounds  the  results  stated  in 
the  certificate,  that  the  sum  of  £147,598  was  due  to  the 
plaints,  were  founded. 

The  plaintiff  was  a  oontractor  who  had  executed  ezten- 
tion  works  in  the  construction  of  the  def^idants'  railway, 
and  disputes  having  arisen  as  to  t^e  amounts  due  in  respect 
of  the  above  works,  the  plaintiff  in  1847  filed  a  bill  to 
obtain  a  set^ment  of  the  above  disputes,  and  payment  of 
the  balanoee  due. 

The  suit  came  to  a  hecudng  in  1865,  when  a  deccee  was 
made  directing  an  inquiry  wheth^  anything  and  what 
remained  due  to  the  plaintiff  in  respect  of  the  weeks  exe- 
cuted by  him.  In  pursuance  of  the  above  decree  t^e  chief 
clerk  had  been  engaged  during  six  years  in  investiga^ng 
the  accounts,  and  had  ultimately,  in  February,  186d,  ceiti- 
fied  the  above  amount  to  be  due  for  principal  askd  interest. 
The  accounts  were  very  long  and  complicated,  and  an 
enormous  amount  of  evMence  had  been  adduced  <m  both 
sides. 

The  defendants  now  complained  that  owing  to  the  &ame 
of  the  certificate,  which  merely  certified  a  lunm  sum  to  be 
due,  they  were  unable  to  obtain  the  opinion  of  the  Court 
on  specific  items,  as  to  which  they  were  dissatisfied  with 
the  finding  of  the  chief  derk;  and  they  asked  that  the 
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chief  clerk  might  be  directed  to  famish  a  detailed  state- 
ment of  every  item  which  he  had  allowed  or  disallowed. 

The  plaintiffs  contended  that  to  require  this  to  be  done 
would,  in  a  complicated  case  like  the  present,  bo  to  re- 
quire an  impossibility,  and  would  amount  to  a  denial  of 
justioe.  The  object  oif  the  reference  was  to  ascertam  the 
amoxuit  due,  and  the  proceedings  in  chambers  were  the 
machinery  provided  by  the  law  for  that  purpose.  To  en- 
able a  suitor  to  require  every  item  in  an  account  to  be 
submitted  severally  to  the  Court  would  render  the  re- 
ference useless,  and  would  be  an  abuse  of  the  practice  of 
the  Ck>urt. 

Bacon,  Q.C.,  MalbiSy  Q.C.,  and  Sterens,  for  the  Great 
Western  Railway  Company,  cited  Kilbce  v.  Sneyd^  2  Moll. 
186;  Hanger  v.  The  Great  Western  Hallway  Company ^ 
5  H.  I*.  Cas,  72;  Dick  v.  Milllgan,  2  Ves.  Jun.  23. 

The  SolieUor- General,  Bazalgctte,  Q.C.,  and  Millar,  re- 
ferred to  Cons.  Ord.  23,  rule  15,  and  35,  rules  45,  46; 
I  .•>  &  1 6  Vict  c.  80,  s.  32 ;  Payater  v.  Houston,  3  Mer.  297 ; 
FhUe  V.  Le  Sueur,  12  Moo.  P.  C.  C.  501,  7  W.  R.  707. 

Knioht  Bruce,  L.J. — In  this  case  it  appears  to  me 
that  the  appellants,  without  any  negligence  or  fault  on 
their  part,  have  been  left  without  knowledge  or  informa- 
tion what  some  at  least  of  the  particular  points  among 
the  numerous  questions  involved  in  the  inquiry  directed 
by  the  decree  of  the  dOth  of  May,  1855  (an  inquiry  in- 
clndin£^,  if  not  wholly  consisting  of,  matters  of  account), 
upon  which  the  opinions  of  the  Vice-Chancellor's  chief 
derk  and  that  of  the  Vice-Chancellor  himself  must  have 
been  against  them,  are,  and  also  without  knowledge  or 
information  what  were  the  grounds  of  his  Honour's  opi- 
nion as  to  not  a  few  of  the  points  decided  against  the 
appellants.  It  seems  to  me,  therefore,  that  we  ought  not 
to  consider  as  satisfactory  the  certificate  made  under  the 
decree,  and  being  the  subject  of  the  order  of  the  16th  of 
April  last,  now  under  api)eal,  which  order  and  the  certi- 
ficate should,  in  my  judgment,  both  be  discharged  without 
prejudice  to  any  question;  the  costs  in  the  Vice-Chancel- 
lor's court  and  here  should,  I  think,  be  costs  in  the  cause. 
If  on  either  side  there  should  be  vexations  or  litigious 
conduct  in  the  Vice-Chancellor's  chambers,  the  Court, 
especially  having  regard  to  what  has  already  taken  place 
there,  will  know  how  to  deal  with  it.  The  time  already 
occupied  in  this  cause,  instituted  in  the  year  1847,  the 
decree  in  which  was  made  in  the  year  1855,  to  whatever 
circumstance  attributable,  and  whatever  the  volume  or 
complexity  of  the  controversy,  seems  not  less  than  shock- 
ing. 

TcRNBB,  L.J. — I  am  of  the  same  opinion.  I  am  by  no 
means  sore  that  the  unfortunate  position  in  which  we 
find  this  case  at  present  is  not  due  to  an  attempt,  well  in- 
tended beyond  all  question,  to  arrive  at  the  justice  of  the 
case  between  the  parties  by  a  short  cut.  So  far  as  my 
experience,  now  unfortunately  of  some  considerable  dura- 
tion, has  extended,  I  am  perfectly  satisfied  that  parties  do 
better  to  observe  the  regular  course  and  practice  of  the 
<V)nrt  than  to  endeavour  by  any  short  cut  to  arrive  at 
substantial  justice,  as  it  is  called,  between  them.  We 
have  not,  however,  at  present  to  deal  with  that  question. 
We  have  not  to  consider  whether  the  decree  was  or  was 
not  right,  or  whether  it  might  have  been  framed  in  a 
different  mode,  so  as  more  clearly  to  have  pointed  out 
what  was  necessary  to  be  done  in  order  to  work  out  justice 
between  these  parties.  The  decree  is  in  this  form:  **  That 
the  following  inquiry  be  made,"  that  is  to  say,  an  "  inquiry 
whether  anything  and  what  remains  due  to  the  plaintiff 
in  respect  of  the  works  executed  and  the  materials  sup- 
plied, or  otherwise,  under  the  several  .contracts  in  the 
pleadings  mentioned,  having  regard  to  the  terms  of  tho 
said  contracts  respectively,  and  to  the  circumstances  under 
which  the  plaintiff  canried  on  and  executed  the  said 
works."  Now  it  is  quite  obvious  that  the  first  question 
whkh  arises  under  that  decree  in  working  it  out  is  what 


were  the  works  executed;  what  were  the  materials  sup- 
plied; what  money  accrued  due  before  the  works  were 
executed  and  the  materials  supplied;  what  payments  have 
been  made  in  respect  of  the  moneys  which  so  accrued  due 
and  of  the  materials  which  were  so  supplied;  and  what 
were  the  circumstances  under  which  the  plaintiff  carried 
on  and  executed  the  said  works.    It  is  said  that  this 
decree  was  made  with  the  intention,  and  the  proper 
effect  of  the  decree  is,  that  a  lump  sum  must  be  given,  and 
the  chief  clerk  only  found  that  there  was  a  lump  sum 
payable  to  the  plaintiff;  and  no  doubt  that  in  a  sense  is 
true,  because  the  inquiry  is  whether  anything,  and  what, 
remains  due,  and  that  must  necessarily  result  in  a  lump 
sum  of  some  description  or  other.  But  the  true  question 
in  this  case  is  not  whether  the  chief  derk  was  justified  in 
finding  a  lump  sum  to  be  due,  but  in  what  mode  it  was 
to  be  ascertained  how  the  lump  sum  which  was  due  became 
due,  and  whether  that  sum  was  the  right  sum  which  was 
to  be  paid  in  order  that  the  Court  might  be  put  in  a  posi- 
tion of  judging  whether  the  chief  clerk  had  or  had  not 
arrived  at  a  correct  conclusion  upon  the  materials  as  to  the 
amoimt  of  the  sum  which  he  found  to  be  the  result  of  the 
inquiry  which  was  made  before  him.    That,  in  my  opinion, 
is  the  true  view  of  this  question,  whether  the  decree  was 
to  ascertain  a  lump  sum  or  not.    The  question  before  us 
is,  in  what  mode  it  was  to  be  taken  for  the  purpose  of 
ascertaining  what  that  lump  sum  should  be,  admitting 
as  I  do  upon  the  face  of  the  decree  that  a  lump  sum  was 
to  be  found.    Now  it  is  said  that  there  has  been  a  course 
of  practice  in  these  cases,  and  similar  cases,  which  ought 
to  govern  the  present.    For  instance,  in  finding  what  is 
due  to  a  tradesman  under  a  decree  for  administration  of  a 
testator's  estate,  the  Court  does  not  take  an  aocotmt  on 
the  same  principle  as  it  takes  the  aocount  in  the  case  of 
a  decree  against  an  executor  or  trustee,  but  it  ascertains 
what,  upon  the  restdt,  is  the  sum  which  is  due  to  the  trades- 
man.   I  desire  to  be  understood  as  not  intending  in  any  way 
to  alter  any  practice  which  exists  in  the  court  upon  that 
subject;  but  on  the  other  hand,  I  have  no  hesitation  in 
stating  my  very  clear  opinion  to  be,  that  if  a  case  of  that 
description  were  brought  before  the  Court,  upon  a  motion 
to  vary  the  certificate,  and  the  Court  found  itself  in  a  posi- 
tion that  it  could  not  ascertain  what  sum  had  been 
allowed  to  the  tradesman,  and  which  of  the  items  in  the 
tradesman's  account  had  been  allowed,  and  which  of  the 
items  in  that  account  had  been  disallowed,  the  Court,  be- 
fore it  would  proceed  in  the  dark  to  adjudicate  upon  the 
rights  of  the  tradesman,  would  send  the  matter  back  for 
further  inquiry,  in  order  to  ascertain  what  were  the  items 
in  the  account  which  formed  the  question  between  the 
parties,  and  on  which  the  Court  was  called  upon  to 
adjudicate.    Undoubtedly  the  old  practice  of  the  Court 
was,  in  all  cases  of  accounts  against  executors  and  trus- 
tees, to  require  that  the  accounts  should  be  contained  in 
the  schedule  to  the  report.    It  is  singular  that  there  is  a 
very  old  authority,  which  I  met  with,  upon  that  subject, 
which  is  to  be  found  in  Dickon's  Reports  {Smith  v.  Smith, 
2  Dick.  789),  where   the  master,  in  taMng  an  account 
against  an  executor  and  trustee,  set  out  upon  the  report 
balances  which  he  found  due  from  the  executor;  and  he 
prepared  a  schedule  to  the  report,  containing  the  particu- 
lar items  by  which  the  balances  were  ascertained.     He 
did  not  however  append  that  schedule  to  the  report;  but 
he  entered  it  in  a  book  in  his  office,  in  the  same  mode  in 
which  receiver's  accounts  were  entered;  and  the  clerk  of 
the  reports,  whose  duty  it  would  be  to  file  the  report,  re- 
sused  to  file  it,  upon  the  ground  that  the  schedules  were 
not  appended  to  it;  and  on  the  matter  coming  before  the 
Court  the  Chancellor,  without  any  hesitation,  said: — "  I 
have  no  doubt  that  it  ought  to  be  annexed  by  way  of 
schedule  and  filed,  and  that  is  what  he  ought  to  have  done, 
and  I  shall  expect  the  master  to  do  it."     Part  of  the  ob- 
jection, which  the  clerk  of  reports  took,  to  filing  the 
report  in  its  then  state  without  the  schedule,  was  the  very 
objection  urged  at  the  bar,  in  the  present  case,  that  the 
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exceptions  to  the  report  wouM  be  chiefly  as  to  the  stuns 
in  the  schedule.   It  seems  to  me,  therefore,  that  that  case 
ehows  very  clearly  what  course  the  Court  is  to  adopt  where 
there  is  to  be  an  agcount  ascertained  between  the  parties. 
Then  it  is  said  that  this  case  is  not  within  the  orders;  that 
the  orders  apply  only  to  cases  of  acooiints  against  executors 
and  trustees:  but  supposing  it  to  be  so,  if  the  case  be  not 
within  those  particular  orders,  it  is  within  no  orders  at  all, 
and  it  must  be  goyemed  by  the  general  practice  of  the 
Court  which  existed  before  the  passing  of  the  Act  of  Par- 
liament; and  if  governed  by  the  general  practice  of  the 
Court  which  existed  before  the  Act  passed,  undoubtedly 
according  to  the  general  practice  of  Uie  Court  before  that 
time,  the  report  must  be  in  such  a  shape  as  will  enable 
the  parties  to  take  the  judgment  of  the  Court  upon  it, 
whether  the  conclusion  which  the  report  arrives  at  is  the 
correct  one    or   not.    I   think,   therefore,    it   is    quite 
immatertal  to  consider  the  question  which  is  suggested 
at  the  Bar,  whether  the  case  is  or  is  not  within  the  4Gth 
and  47th  rules  of  the  35th  of  the  General  Orders,  or  within 
the  16th  rule  of  the  23rd  Order,  to  which  Mr.  Millar  has 
referred.    Now  we  have  been  asked  to  say  what  course 
ought  to  be  pursued  in  this  case.    All  that  I  can  say  in 
the  present  state  of  the  case  is  this,  that  the  chief  clerk 
must,  by  his  certificate,  tell  us  what  sums  he  has  allowed, 
and  what  sums  he  has  disallowed;  because  I  think  it  is 
essential  to  the  justice  of  this  case,  essential  to  enable  the 
Court  to  determine  anything  whatever  between  these 
parties,  that  it  should  be  known  what  sums  have  been 
allowed,  and  what  sums  have  been  disallowed.    What  then 
will  be  the  most  convenient  mode  of  arriving  at  that  con- 
clusion:— ^whether  it  will  be,  as  suggested  by  Mr.  Bacon,  of 
taking  the  account  brought  in  by  the  plaintiff  and  marking 
in  that  account  the  several  items;  whether  that  is  the 
most  convenient  mode  or  not,  or  whether  the  more  con- 
venient mode  may  be  to  classify  the  items  and  say,  "  I 
have  allowed  certain  items  upon  such  and  such  grounds, 
and  I  have  disallowed  certain  other  items  upon  certain 
uther  grounds,  and  I  state  the  reasons  why  I  have  allowed 
and  disallowed  those  items  " — referring  to  the  evidence  on 
which  the  conclusions  are  g^unded — it  is  impossible  for 
us  to  say  how  that  is  without  knowing  the  whole  details 
of  this  account,  which  I  cannot  pretend  to  do.    I  have 
great  confidence  in  the  judgment  of  the  chief  clerk  that 
he  will  adopt  that  course  which,  after  what  has  passed 
here  on  the  present  occasion,  he  knows  is  necessary  to  be 
adopted  to  enable  the  Court  to  arrive  at  a  just  conclusion 
between  these  parties.    I  very  much  regret  the  length  of 
time  which  has  been  occupied  in  this  case.    I  am  quite 
sure  the  Vice-Chancellor  intended  to  do  perfect  justice  be- 
tween these  parties,  but,  as  I  said  at  the  commencement, 
my  experience  fuUy  convinces  me,  both  judicially,  and 
from  my  professional  career,  that  any  attempt  to  deviate 
from  the  ordinary  forms  of  the  Court  always  results  in 
confusion  and  protracted  litigation.     I  think,  therefore, 
that  the  order  must  be  made  which  my  learned  Brother 
has  suggested. 

Solicitor  for  the  Great  Western   Railway  Company, 
Skynner, 

Solicitor  for  the  plaintiff,  Barimrd. 


L.J. 
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June  11. 


Will — Construction — Loc^e  King*s  Act. 

Bequegt  of  personal  estate  "  vpon  trust  tlt^reouf  to  pay 
debts,  ^'c.,**  held  a  si^jfioic^nt  indication  of  intention  to  taTte 
the  case  out  of  Loche  King^s  Act. 

This  was  an  appeal  from  a  judgment  of  the  Master 
of  the  Rolls,  reported  10  W.  R.  878,  in  which  his  Honour 
had  held  that  a  bequest  of  personal  estate,  "  upon  trust 
thereout  to  pay  debts,  &o.,"  was  not  in  itself  a  sufficient 
indication  of  intention  to  take  the  case  out  of  Locke 
King's  Act.     Since  the  above  decision  the  case  of  Eno  v. 


Tat  ham,  ante  475,  had  been  decided,  in  which  ii 
was  held  that  a  gift  of  personal  estate,  ''  subject  to  the 
payment  of  debts,''  was  a  sufficient  indication  of  inten- 
tion to  take  the  case  out  of  Locke  King's  Act.  In  can- 
sequence  of  the  above  decision  the  present  i^peal  wa^ 
brought. 

Baggallay,  Q.C.,  and  Archibald  Smith,  for  the  defen- 
dants, represented  that  the  decree  of  tiie  Master  of  the 
Rolls  was  inoonfliBtent  with  the  law  asdedaied  in  Ew  x. 
Tatam, 

W.  Pearson,  for  the  plaintiff,  admitted  that  the  case 
was  governed  by  Eno  v.  Tatham, 

Their  Lordships  ordered  the  decree  of  the  master  of 
the  Rolls  to  be  varied  accordingly. 

Solicitors  Surr  Sf  Oribble;  Hobinson  <J'  Preston. 


L.J, 


Re  Byron's  Estate. 


June  5. 


Practice — Lands   Cl^iuses    Consolidation   Act — 7\ro  cos.'- 
panics — Costs  of  reinvestment. 

Where  money  paid  into  court  under  the  Lands  Clauds 
Consolidation  Act  by  tn'o  or  more  companies  is  rcinreittd 
in  land,  the  costs  of  reinvestment  are  borne  equally  by  the 
several  companies. 

This  ^as  an  appeal  from  an  order  of  Vice-Chancellor 
Stuart  directing  the  costs  of  reinvestment  under  the 
Lands  Clauses  Consolidation  Act,  where  tiie  moneys  rein- 
vested were  the  produce  of  lands  taken  at  different  time^ 
by  two  different  companies,  to  be  paid  liy  the  two  com- 
panies rateably,  acooi^g  to  the  amount  of  the  purchaj?e- 
moneys  contributed  Ijy  the  two  companies  respectively. 
The  petitioner  was  tenant  for  life  of  an  estate  of  which 
part  had  been  taken  in  1861  by  the  Regent's  Canal 
Company;  and  further  part  had  been  taken  in  1854  hy 
the  Caterham  Railway  Company,  which  was  now  repre- 
sented by  the  South  Eastern  Railway  Comijany. 

The  Regent's  Canal  Companyjhad  i)aid  into  court  £,  1 ,8r..t, 
which  had  been  invested  in  the  purdliase  of  £2,019  1 29. 4d. 
Bank  annuities.  Of  this  sum  £883  8s.  had  been  sold  out 
in  1856,  and  the  proceeds  Invested  in  land,  leaving^ 
£1,186  4b.  4d.,  remaining.  The  Caterham  Railway  Com- 
pany had  paid  into  court  £1,108  2s.  6d.,  which  had  been 
invested  in  the  purchase  of  £1,207  158.  3d.  Reduced  an- 
nuities. The  petitioner  had  recently  contracted  for  the 
purchase  of  certain  lands,  at  the  price  of  £1,484,  and  ap- 
plied that  the  money  might  be  nosed  by  the  sale  of  the 
above  sum  of  £1,207  15s.  8d.  Reduced  annuities,  and  a 
competent  part  of  the  above  sum  of  £1,186  48.  4d.  Bank 
annuities,  and  that  the  costs  of  the  reinvestanent  and 
petition  might  be  paid  by  the  two  companies  in  prapor- 
tion  to  the  amount  taken  from  each  company  respec- 
tively. 

The  Yice-Chancellor  had  made  an  order  in  the  above 
terms,  from  which  the  South  Eastern  Railway  Gompasy 
appealed,  on  the  ground  that  by  the  practice  of  the  Court 
as  settled  by  the  case  of  Ex  parte  the  BisJtep  of  London, 
2  D.  F.  &  G.  14,  8  W.  R.  465,  the  costs  in  such  cases  ought 
to  be  borne  by  the  two  companies  in  equal  moietieB.  It  wa^ 
however,  uj^ed  on  behalf  of  the  Regent's  Canal  Company, 
that  the  rule  (grated  harshly  in  this  instance;  that  the 
landowner  had  of  his  own  caprice  elected  to  make  use  cf 
the  whole  of  the  moneys  paid  in  by  the  Caterham  Rail- 
way company,  and  a  part  only  of  ^le  moneys  paid  in  by 
the  Regent's  Canal  Company,  although  the  Regent's  Canal 
Company  had  paid  in  their  money  some  time  before  th« 
Caterham  Railway  Company  had  paid  in  theirs;  and  that 
the  effect  would  be  that  the  South  Eastern  Railway  Com- 
pany would  become  for  ever  freed  and  discharged  from  all 
further  expense  in  illation  to  this  estate,  while  the  Be^ 
gent's  Canal  Company,  which  had  already  been  put  to  the 
cost  of  two  reinvefitmentd,  would  have  to  bear  the  costs 
of  any  number  of  future  reinvestments  that  the  land- 
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Ghasoert. 


oiHTser  xnigbi  think  fit  to  impoee  on  thcon.  The  oostB  had 
been  taxed  under  the  order  at  £191  lis.  8d.,  of  which 
£147  13s.  lOd.  had  been  apportioned  to  the  Sonth  East- 
ern Railway  Company,  and  £44  Os.  lOd.  to  the  Begent's 
Canal  Company. 

Matins,  Q.C.y  and  Ritmphry,  for  the  South  Eastern 
Haflway  Company,  cited  Ex  parte  the  Bithop  cf  Lmdon, 
2  D.  F.  &  J.  14,  8  W.  R.  466;  Be  Lord  Lonsdale's  Estates, 
ante  410,  607;  Ex  parte  Lord  Broke,  ante  606. 

Wielens,  for  tixe  Regent's  Canal  Company. 

Sehomherg,  for  the  landowner. 

fllieir  LoRDBHure  thonght  that  as  a  general  role  had  been 
estabH^ed  by  the  case  above  dted,  and  had  been  recog- 
nised in  subsequent  cases,  it  was  betterto  adhere  to  it,  al- 
thougli,  in  some  instances,  it  might  work  hardship,  unless 
^e  hazdahip  was  of  an  extreme  diaracter,  which  did  not 
appear  to  be  the  case  in  tiiis  instance. 

Solicitor  for  the  appellants,  Ereeland. 


I»- J.  Stbenb  V,  Beck.  June  11. 

Qnttract^-^PenaUp — Stipulation  for  immediate  payment 
to  secure  payment  by  instaUnents, 

Jf^here  a  mortgage  provided  for  payment  hy  instalments, 
and  contained  a  proviso  for  payment  of  the  whole  sum  due, 
in  deftmtt  ofpofyment  cf  any  such  instalments. 

Held,  that  tuch  a  proviso  was  binding,  and  was  not  in 
the  nature  cfapendtty. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor 
Stuart,  reported  ante  687,  where  the  facts  ore  sufficiently 
stated. 

Bacon,  Q.C.,  and  Langworthy,  for  the  plaintiff. 

MaUns,  Q.C,  and  Catdeeott,  for  tlie  defendants,  dted 
Stanhope  y.  Manners,  2  Eden.  196. 

Kkight  Bbitcb,  li.  J. — ^The  deed  in  this  case  was  exe- 
cuted for  valuable  consideration,  and  binds  both  parties 
both  at  law  and  in  equity.  It  is  said  on  the  part  of  the 
plaintiff  that  there  was  a  collateral  agreement,  contempo- 
raneously made,  which  precluded  the  defendant  in  equity 
&om  acting  on  a  portion  of  the  deed  against  the  plaintiff. 
There  is  a  conflict  of  evidence  on  that  point;  but  the  evi- 
dence on  the  part  of  the  defendant  so  strongly  prepon- 
derates, that  it  is  impossible  to  say  that  the  alleged  agree- 
ment is  binding.  The  above  deed  executed  for  valuable 
consideration  shows  a  certain  amount  of  debt  due  from 
the  plaintiff  to  the  defendant,  but  it  was  not  payable  till 
certain  fixed  times;  and  the  deed  provided  that  in  a  cer- 
tain event  payment  of  that  debt  should  be  accelerated, 
not  that  the  amount  should  be  increased,  but  instead  of 
being  a  debt  payable  wit^  interest  up  to  a  longer  period 
at  a  longer  period  it  should  be  a  debt  payable  with  in- 
terest up  to  a  shorter  period  at  such  shorter  period.  None 
of  the  principles  as  to  penalties  are  applicable  to  such  a 
case.  I  am  of  opinion  that  the  rule  wholly  foils  on  every 
ground  of  law  and  equily. 

Tttbneb,  L.  J. — ^Two  points  are  raised  on  this  appeal. 
First,  as  to  an  alleged  agreement;  secondly,  whether  part 
of  the  deed  was  in  the  nature  of  a  penalty,  which  tiiis 
Court  would  relieve  against.  First,  as  to  the  alleged 
collateral  agreement,  it  is  impossible,  on  the  evidence,  to 
say  that  it  is  satisfactorily  proved,  and  it  is  distinctly 
denied  by  the  defendant.  As  to  the  question  of  the 
penalty,  an  agreement  that  a  debt  which  is  not  presently 
payable  should  be  made. so  in  a  certain  event,  may, 
under  some  circumstances,  amount  to  a  penalty;  but  in 
this  case  the  proviso  in  question  was  clearly  not  in- 
tended to  operate  as  a  penalty — ^the  object  being  not  only 
to  secure  payment^  but  also  to  secure  payment  in  a  parti- 
cular manner.  It  is  impoarible  to  say  ihat  the  proviso 
was  intended  otherwise  than  aa  part  of  the  security  for 


the  debt,  or  that  it  was  in  any  way  in  t^e  nature  of  a 
penaKy.  The  bill  must  be  dismissed  with  oosts,  but 
there  will  be  no  costs  of  the  appeaL 

Solicitors,  A,  Watson;  Nichols  ^'  Clark, 


I.  J. 


Davidson  v.  Wood. 


June  4. 


Husband  and  wife — Necessaries — Lunatic  husband. 

The  estate  of  a  dvceased  lunatic  husband  is  liable  for 
necessaries  supplied  to  his  9vife  during  his  lunacy,  not- 
withstanding the  wife  has  separate  property  of  her  own. 

This  was  an  appeal  from  an  order  of  Vice-Chancellor 
Wood,  allowing  a  claim  by  a  wife  against  her  husband's 
estate  for  necessaries  supplied  to  her  during  hw  lunacy 
(see  the  report,  ante  661). 

Caldecott,  for  the  appellants,  the  personal  representa- 
tives of  the  deceased  lunatic,  cited  Jenner  v.  Morris,  3 
D.  F.  &  J.  45,  9  W.  R.  391;  Bead  v.  Legard,  6  Ex.  636; 
Clifford  V.  Laton,  1  Mood.  &  MaUc  101 ;  Johnston  v.  Sum- 
ner, 8  HurL  &  Norm.  261,  6  W.  R.  674;  Mam^y,  Scott,  2 
Sm.  L.  C.  376. 

Marten,  for  the  widow,  was  not  called  upon. 

Knight  Bbuce,  L.J. — Upon  the  cases  cited  from  the 
courts  of  common  law  it  is  not  necessary  for  me  to  give 
any  opinion:  the  amount  of  income  of  the  husband  and 
wife,  and  the  particular  circumstances  of  the  case,  render 
it  superfluous  for  me  to  do  so.  The  husband  and  wife 
had  less  than  £260  of  annual  income  to  live  on,  and  the 
husband  having  been  unfortunately  afflicted  with  lunacy, 
the  husband  was  brought  up  properly  to  London,  and 
properly  maintained  there,  and  these  small  advances 
were  made  to  her  to  enable  her  to  support  herself  and 
him.  The  decision  of  the  Vice-Chancellor  was  clearly 
right,  and  the  appeal  from  it  is  frivolous  and  vexatious, 
and  if  my  learned  brother  should  agree  with  me,  it  will 
be  dismissed  with  costs. 

TuENER,  L.J. — I  entirely  agree. 

Solicitors,  Wilson,  Bradbury,  Sf  Hardivich;  Brook, 


L  J. 


KOEL  V.  KOEL. 


June  4. 


Practice — Affidavit  of  documents — "Purthcr  affida^t. 

A  defendant  after  making  the  usual  affidarrt  of  docu* 
ments  may  be  ordered  to  make  a  further  affidavit  as  to  any 
particular  documents  which  the  plaintiffs  hare  reason  to 
believe  are  in  his  possession. 

This  was  an  appeal  by  the  defendant,  Mr.  Berkel^ 
Noel,  against  an  order  directing  him  to  put  in  a  further 
affidavit  as  to  documents  supposed  to  be  in  his  possession 
(see  the  former  report,  ante  688). 

Osborne,  Q.C.,  and  L.  Field,  for  the  defendant,  oited 
Morgan's  Statutes,  2nd  ed.  192;  Bochdale  Canal  Com- 
pany, y.  King,  15  Beav.  11,  W.  R.  278;  Manby  v.  Be- 
wicke,  8  De  G.  M.  &  G.  470, 4  W.  R.  767;  Lambe  t.  OrtoH, 
1  Drew.  414,  1  W.  R.  207;  IHcJtards  v.  I^atkins,  6  Jur. 
N.  S.  168;  Willett  v.  7%iselton,  1  N.  R.  4^2;  Walker  v 
Kennedy,  5  W.  R.  896;  Lafone  v.  Falkland  Baihvdy 
Company,  2  K.  8c  J,  276. 

Bacon,  Q.C,  and  0,  Lake  Russell,  for  the  plaintiffis. 

Knight  Beuce,  L.J. — ^I  believe  we  are  both  of  opinion, 
for  the  purpose  of  this  decision,  that  the  plaintiffis  ought 
not  to  be  put  to  amend  thier  bilL  We  think  that  a  further 
affidavit  should  be  made,  but  that  the  order  should  not 
impute  insufficienoy  in  the  affidavit  now  made.  We  are 
bo^  of  opinion  that  no  improper  question  should  be 
answered — nothing  to  break  down  the  protection  to 
wliioh  professional  communications  aire  entitled;  and  if  it 
is  necessary  thact  such  protection  should  be  stated  cm  the 
order,  we  think  that  tlmt  should  be  done. 
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Chancery. 


Metters  v.  Haioh. — ^Walmesi-ey  r.  Foxhall. — Re  Baker. 


Chancery. 


Turner,  LJ". — I  quite  agree.  I  see  nothing  in  the 
statute  which  ties  the  Court  down  to  a  single  affidavit 
of  documents.  If  there  seems  a  case  for  suspicion  that 
there  are  other  documents,  there  is  power  in  the  Court, 
under  that  section,  to  order  a  further  affidavit.  Upon 
the  evidence  before  us,  there  seems  sufficient  ground  for 
inquiry  as  to  further  documents,  and  there  is  no  neces- 
sity to  put  the  plaintiff  to  amend  his  bilL  I  think  the 
plaintiff  is  entitled  to  prove  his  case  by  the  production  of 
documents,  leaving  the  defendant  to  make  out  his  case 
by  counter  evidence.  As  to  the  objection  that  the  defen- 
dant is  in  a  worse  position,  I  think  there  is  nothing  in  it. 
The  general  rule  gives  him  power  to  protect  himself 
from  improper  disclosures. 

The  defendant  had  answered  the  bill,  and  now  re- 
quired an  affidavit  of  documents  from  the  plaintiff,  who 
refused  to  make  such  an  affidavit  until  the  plaintiff  had 
made  the  further  affidavit  required.  The  Vice-Chancellor 
had,  however,  overruled  this  objection,  and  ordered  them 
to  make  the  usual  affidavit  From  this  the  plaintiffs  ap- 
pealed. 

Their  Lordships  were  of  opinion  that  the  defendant 
was  entitled  to  discovery  of  documents  from  the  plaintiff, 
irrespective  of  any  question  as  to  a  further  affidavit  by 
the  defendant,  and  affirmed  the  Vice-Chancellor^s  deci- 
sion on  this  point,  with  costs. 

Solicitors  for  the  plaintiffs,  Pemher*on,  Meynelly  ^'  Peni- 
herton. 

Solicitors  for  the  defendant,  Field,  Jloscoe,  Field,  ^* 
Francis, 


L.J.  Mertens  v.  Haioh.  June  8. 

Practice — Prodvction  of  docufihenti, 

A  defendant  is  entitled  to  produeti&n  of  document$  in 
iJie  plaint iJPs  jfossetsian  before  tlie  hearing,  and  the  plain- 
tiff U  hound  eitlter  to  produce  sitch  documents  or  to  sliom 
that  he  is  unable  to  do  so. 

This  was  an  appeal  from  an  order  of  Vice-Chancellor 
Wood  allowing  exceptions  for  insufficiency  of  answer.  The 
bill  was  filed  on  the  17th  of  February,  1858,  and  on  the  9th 
of  August,  1860,  Bell,  one  of  the  defendants,  filed  a  concise 
statement  with  interrogatories  for  the  examination  of  the 
plaintiff,  the  object  of  the  interrogatories  being  to  obtain 
discovery  and  production  of  certain  documents  in  the  pos- 
session of  the  plaintiff.  The  plaintiff  put  in  two  answers 
to  these  interrogatories,  the  effect  of  which  was  that  the 
documents  in  question  were  in  the  custody  of  his  clerks 
at  New  Orleans,  and  that  to  obtain  them  it  wotdd  be 
necessary  for  the  plaintiff  himself  to  go  to  New  Orleans, 
and  if  he  were  to  do  so  in  the  present  disturbed  state  of 
the  country  he  would  probably  be  arrested,  even  supposing 
he  were  able  to  get  there  at  all,  which,  owing  to  the 
•existing  civil  war,  was  very  doubtful.  He  also  denied 
that  the  documents  were  material  to  the  defendant's  case, 
■and  contended  that  the  facts  required  might  be  made  the 
subject  of  an  inquiry.  The  defendant  Bell,  however,  con- 
tended that  the  discovery  was  material  to  his  case  at  the 
hearing,  and  he  objected  that  the  plaintiff  had  not  sworn 
that  it  was  out  of  his  power  to  obtain  the  documents;  and 
that  the  plea  as  to  the  civil  war  in  America  was  a  subter- 
fuge. 

Daniel,  Q.C.,  and  T.  Stevens,  for  the  plaintiff. 

Oifard,  Q.C.,  and  F.  J.  Wood,  for  the  defendants. 

Turner,  L.J.,  said  that  it  appeared  to  him  that  the 
order  of  the  Vice-Chancellor  was  right.  There  were  two 
questions  before  the  Court — first,  whether  the  discovery 
sought  was  material  at  the  hearing,  and,  secondly,  whether 
the  plaintiff  was  really  unable  to  obtain  the  necessary 
information.  As  to  the  first  point,  the  plaintiff  had 
brought  charges  of  fraud  against  the  defendant  Bell,  and 


the  documents  were  alleged  to  be  material  to  this  question  * 
which  would  be  decided  at  the  hearing:  the  defendant 
was  therefore  entitled  to  the  discovery  he  wanted  before 
the  hearing.  As  to  the  second  point,  it  was  clear  that 
the  documents  had  been  in  the  plaintiff's  possession,  and 
they  were  probably  now  in  the  possession  or  custody  of 
his  clerks  at  New  Orleans.  He  was  therafore  bound  to 
satisfy  the  Court  that  he  could  not  really  obtain  access  to 
them.  This  he  had  not  done;  and  the  order  of  the  Vice- 
Chancellor  must  therefore  be  affirmed. 

Knight  Bruce,  L  J.,  said  that^  considering  the  dis- 
turbed condition  of  the  United  States,  he  respectfully  took 
a  different  view  from  the  Vice-Chancellor,  and  from  his 
learned  brother,  and  he  was  of  opinion  that  the  order  ap- 
pealed from  ought  to  be  discharged  without  prejudice  to 
any  question;  and  the  exceptions  ought  to  be  reserved 
until  the  hearing,  the  costs  being  costs  in  the  cause.  But 
as  the  Lord  Justice  agreed  with  the  Vioe-Chancellor,  the 
order  appealed  from  would  be  affirmed. 


L.J. 


Walmesley  v.  Foxhall. 


June  2. 


Practice — Rehearing, 

Wliere  tlie  decree  goes  beyond  what  is  required,  tlie  right 
to  a  relieai'ing  by  a  party  mhote  interests  are  affected 
will  not  be  prejudiced  by  tlie  time  for  rehearing  Jutting 
expired. 

This  was  a  petition  for  re-hearing,  notwithstanding  that 
the  time  had  expired,  on  the  ground  that  the  decree  had 
dealt  unnecessarily  with  future  interests  which  were  not 
in  esse  at  the  time  of  the  hearing. 

The  testator,  Edward  Foxhall,  had  left  six  children, 
who  were  entiUed  as  tenants  for  life  to  his  residuary  per- 
sonal estate.  One  of  these  children  had  died  unmarried,  and 
the  object  of  the  suit  was  to  ascertain  the  interests  of  the 
remaining  children  in  the  share  of  the  deceased  child. 
The  Master  of  the  BoUs  had  made  a  decree  on  the  1 1th  of 
November,  1854,  by  which  he  declared  that,  according  to 
the  true  construction  of  the  will  of  Edward  Foxhall,  the 
surviving  children  of  the  testator  were  entitled  to  the 
whole  of  the  rents  and  profits  of  the  leasehold  estates  and 
premises,  and  the  interest,  dividends,  and  proceeds  of  the 
capital,  stocks,  and  funds,  and  of  all  other  the  residuary 
estate  and  effects  of  the  testator  aince  the  death  of  the 
testator's  daughter,  Eleanora  Foxhall,  in  equal  shares,  for 
their  lives,  with  cross  remainders  between  them.  It  was 
contended,  on  behalf  of  the  children  of  a  tenant  for 
life  who  died  in  1862,  that  the  Master  of  the  Bolls  had 
gone  beyond  what  was  required,  in  making  a  declaration 
as  to  cross-remainders,  and  that  they  were  entitled  to  a 
re-hearing. 

Hobhouse,  Q.Cy  and  NaXder,  for  the  appellants. 

Baggallay,  Q.C.,  Bagslvawe,  W.  Cooper,  and  B^ischy 
for  other  parties. 

Their  Lordships  gave  leave  to  present  a  petition  for  a 
re-hearing  on  the  ground  that  the  declaration  of  the  Mas- 
ter of  the  Bolls  had  gone  farther  than  was  necessary  at 
the  time. 


M.E.  12^  Baker.      May  8,  30,  June  2. 

Solicitors*  Act — Costs — Taxation  by  third  party — Service 

of  petition. 

A  petition  for  taxation  vnder  the  third  party  clause  of 
the  Solicitors*  Act  m,nst  be  served  on  the  party  cJiarge- 
able,  if  the  latter,  as  between  himself  and  the  solicitor,  is 
precluded  from  taxing  tlie  bill ;  since  in  that  case  the 
amount  taxed  off  would  go  in  diminution  of  the  amount 
dve  to  the  party  clmrgeable. 

This  was  a  petition,  under  section  38  (the  third  party 
clause)  of  the  Solicitors'  Act,  by  a  mortgagor  for  the  taza- 
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Ohancbby. 


Re  Battebsea  Park  Acts.    Ex  parte  Arnold. — Ward  v.  Ghrimes. 


Ghakcebt. 


grorind  that  there  was  a  binding  contract  created  be- 
tween the  commissioners  and  the  intestate  in  his  lifetime, 
the  former  ooold  not  now  take  the  land  at  all,  their  com- 
pulsory powers  having-  expired:  MarquU  of  Salisbury  v. 
Great  Northern,  Railway  Company ^  7  RaiL  Cas.  175; 
Pinchin  v.  London  and  Blachvall  Railttay  Company,  1 
K.  k  J.  34,  3  W.  R.  62,  on  app.,  5  De  G.  M.  &  G.  851, 
3  W.  R.  125. 

SontTigate^  Q.  C,  and  Lewin,  appeared  for  the  heir-at- 
law  of  tie  intestate,  but  were  not  callod  upon. 

Hanson,  for  the  commissioners. 

The  Master  of  the  Rolls  said  that  where  real  pro- 
perty was  bought  by  a  company,  either  under  an  Act  of 
Parliament  or  index)endent  of  it,  the  purchase-money  was 
to  be  considered  as  personal  estate;  but,  although  the 
Acts  of  Parliament  giving  compulsory  powers  had  created 
some  difficulty  on.  the  subject,  the  principle  was  dear 
that  unless  there  was  a  valid  and  subsisting  contract 
which  could   be  enforced  by  the  vendor    against  the 
purchaser,  there   was  no   conversion    into    personalty. 
The   question  here  was  whether  there  was  a  binding 
contract  which  the  Battersea  Park  Commissioners  could 
have  enforced  against  the  heir  of  Mr.  James  Arnold.     It 
was  quite  established  that  where  a  company  gave  notice 
to  the  owner  of  lands,  which  they  were  enabled  to  take 
tinder  their  Parliamentary  power,  of  their  desire  to  treat 
for  such  property,  the  owner  was  obliged  to  part  with  the 
same.    It  was  also  equally  certain  that  in  this  case  there 
was  no  contract  in  existence  at  the  time  of  the  death  of 
the  intestate  which  was  enforceable  against  him.    In 
Haynes  v.  Haynes  yioe-Chancellor  Kindersley  decided,  in 
complete  accordance  with  common  sense,  that  a  bill  for 
specific  performance  by  a  company  under  their  powers 
would  not  lie  where  there  was  only  a  notice  to  treat  any 
more  than  in  any  other  case.    The  price  must  be  fixed 
before  the  contract  was  complete.     How  would  the  case 
be  if  there  were  no  Act  of  Parliament  in  the  matter,  but 
simply  a  transaction  in  which  A.  said  to  B.,  '*  I  will  sell 
such  and  such  property  for  £1,250,"  and  before  B.  sent 
any  answer,  A.  died?     It  was  dear  that  the  heir  of  A. 
could  not  be  compelled  to  complete  his  ancestor's  offer: 
to  constitute  a  contract  the  matter  ought  to  have  been 
settled  with  the  ancestor.     How  was  this  varied  by  the 
Act  of  Parliament?     It  was  open  to  the  Battersea  Park 
Commissioners    to   object  to  the   price  offered  by  Mr. 
James  Arnold,  and  to  require  the  amount  of  compensa- 
tion to  be  settled  by  a  jury  under  the  23rd  section.    This 
being  so,  they  were  not  bound  by  any  contract  at  the 
time  of  the  death  of  the  intestate.    The  purchase-money, 
the  most  important  term  in  the  contract,  was  unascer- 
tained.   If  there  was  no  contract  which  the  company 
could  enforce  against  the  purchaser,  there  was  no  conver- 
sion into  personalty.     His  Honour  denied  that  any  dis- 
tinction could  be  drawn  between  a  binding  contract  be- 
tween the  parties,  and  something  which  was  tantamount 
to  a  binding  contract.     Either  there  was  a  contract,  or 
there  was  not.     Here,  in  his  Honour's  opinion,  there  was 
no  contract  binding  on  the  parties.  The  offer  made  by  the 
vendor  in  his  lifetime,  which  was  not  accepted,  could  not 
create  a  binding  contract,  whether  the  purchaser  were  an 
individual  or  a  public  company.     In  TJic  Marqnut  o/Sali^' 
buryy.  T/ie  Great  Xort  hern  Hail  way  OA/zi/^^/iy,  the  question 
was  not  whether  the  heir  of  a  person  dying  after  the 
offer  was  made  was  bound  by  it,  but  whether  the  Mar- 
quis himself  had  not  so  acted  as  to  be  estopped  from 
saying  there  was  no  contract.    The  judgment  of  Vice- 
Chancellor  Kindersley  in  Haync9  v.  Haynea  showed  the 
accurate  view  of  these  cases,  and  his  Honour  should 
follow  it.    There  was  no  middle  coiirse  between  holding, 
on  the  one  hand,  that  where  a  notice  to  treat  had  been 
given  a  binding  contract  was  created  to  all  intents  and 
purposes,   and    the    character   of    the    purchase-money 
changed  and  converted  into  personal  estate,  or  else  that 
there  was  no  binding  contract  until  the  purchase-money 


wafl  ascertained.  In  his  Honour's  opinion  the  latter  was 
the  right  view;  and  as  here  the  purchase-money  had  not 
been  finally  fixed  in  the  intestate's  lifetime,  his  heir-at- 
law  was  entitled  to  the  fund  in  court. 

Solicitors  for  the   parties.   Solicitor  to  her   Majesty^s 
Worli^;   W,  R,  Finch;  Steplum  <J'  Matthews, 


U.S.  Ward  v.  Ghrimes.  May  26. 

Vcn/lor  and  purchaser — Specific  performance'^ Perfect 
abstract — liequisitions  within  certain  time — Onus  pro- 
bandi 

Where  a  contract  for  sale  requires  obfect  ions  to  the  titU 
to  be  delivered  within  a  fixed  tim^  after  the  delivery  of 
tJie  abstract,  or  else  be  considered  waived,  and  the  vendor 
delivers  an  abstract  bon&  fide  disclosing  the  devolution  of 
title,  the  purcliaser  is  not  entitled  to  take  any  further  oh- 
jecti4fns  after  the  expiration  of  the  time  fixed,  except  such 
as  arise  out  of  the  answers  to  the  original  requisitions. 

If,  in  a  suit  by  the  vendor  for  specific  performance  of  a 
contract  of  this  description,  the  purchaser  desires  to  haeo 
an  inquiry  inserted  in  the  decree  as  to  whether  a  complete 
abstract  was  delivered  and  good  title  shown,  the  burden  of 
proof  lies  upon  him  to  sh<nv  that  the  original  abstract  de- 
livered was  incomplete. 

In  the  absence  of  such  evidence  the  purchaser  is  to  ba 
presumed  to  have  waived  all  olgcction  to,  and  to  have  ac- 
cepted, the  title. 

This  was  a  vendor's  bill  for  specific  performance.  The 
conditions  of  sale  provided  that  all  requisitions  not  deli- 
vered within  a  month  after  the  delivery  of  the  abstract 
should  be  deemed  to  be  waived.  An  abstract  of  title  was 
duly  delivered,  but  no  requisitions  were  made  by  the  pur- 
chaser within  the  time.  The  vendor  afterwards  insisted 
on  the  specific  performance  of  the  contract,  and  in  con- 
sequence of  the  purchaser's  refusal  to  complete  the  pre- 
sent suit  was  instituted.  The  principal  ground  of  defence 
raised  by  the  defendant  was  that  the  abstract  delivered 
by  the  vendor  was  not  a  complete  and  perfect  abstract; 
that  it  did  not  trace  the  title  to  the  vendor  himself,  but 
showed  title  in  a  mortgagee.  Ko  evidence  had  been  gone 
into  on  the  part  of  the  defendant  to  show  in  what  re- 
spects the  abstract  of  title  was  imperfect. 

Sclwyn,  Q,C.,  and  Fabcr  appeared  for  the  plaintiff,  and 
asked  for  a  decree,  without  the  usual  reference  for  title, 
the  purchaser  having  waived  all  objections.  The  concur- 
rence by  the  mortgagee  was  only  a  matter  of  convey- 
ance. 

Baggallay,  Q.C.,  and  Speed,  for  the  defendant,  con- 
tended that  as  a  perfect  abstract  had  never  been  delivered 
the  usual  reference  for  title  ought  to  be  made,  with  an 
inquiry  as  to  whether  a  full  and  perfect  abstract  had 
been  declared,  and  when.  The  burden  of  proof  lay  on 
the  plaintiff  to  show  that  a  proper  abstract  had  been 
furnished:  Hobson  v.  Hell,  2  Beav.  17,  where  the  in- 
completeness of  the  abstract  consisted  in  a  will  not  hav- 
ing been  set  out  fully.  The  master*s  report  there  found 
that  a  perfect  abstract  had  been  delivered.  Such  a  find- 
ing must  have  been  founded  on  an  inquiry  directed  in 
the  decree. 

The  Master  of  the  Rolls  (without  calling  for  a 
reply)  said  that  his  view  of  these  cases  was,  that  where  a 
contract  for  sale  contained  a  stipulation  that  the  vendor 
should  deliver  an  abstract  within  a  certain  time,  and  that 
all  objections  or  requisitions  shotdd  be  made  within  that 
time,  or  be  considered  waived,  if  the  vendor  bond  fidrt 
delivered  an  abstract,  which  gave  an  account  of  the  title 
deeds  and  showed  the  title  to  the  property,  the  purchaser 
must  deliver  his  objections  within  the  time  fixed;  and 
that  afterwards  he  was  not  entitled  to  make  any  requisi- 
tions which  it  was  open  to  him  to  have  made  previously, 
but  that  his  objections  most  be  limited  to  luoh  aa  arose 


796 


THE  WEEKLY  REPORTER. 


.'[June  20, 1863.]    VoL  XT. 


Chancery. 


DOMVILB  r.  TAYLOB. — SCHEILE  V.  BbAKELL. 


Chancery. 


ought  to  be  divided.  Then  comes  the  question  how  this 
is  a£fcctcd  by  the  particular  conditions  of  sale.  It  appears 
that  the  purchaser  has  agreed  to  certain  conditions  of 
sale  by  which  he  gets  a  sixty  years'  title  as  to  part  of  the 
land  and  only  seventeen  years'  as  to  the  rest.  The  ques- 
tion is  whether  he  can  afterwards  raise  this  question  as 
to  the  division  of  the  purchase-money.  I  am  clearly  of 
opinion  that  he  cannot,  and  that  the  Court  will  determine 
how  the  purchase-money  is  to  be  apportioned.  That  is  a 
matter  that  in  no  degree  concerns  the  purchaser.  I  do 
not  intend  to  make  any  declaration  on  the  subject:  I  shall 
decree  specific  performance  in  the  usual  terms;  and  in  case 
it  shall  appear  that  a  good  title  can  be  made  to  the  pro- 
perty, let  there  be  an  inquiry  among  whom  and  in  what 
shares  the  purchase-money  is  to  be  divided. 

Solicitors  for  the  plaintiff,  IMiitctide  ^  Smith, 

Solicitor  for  the  defendant,  T.  H.  Dixon,  for  Jacksan  ^ 
Sparke, 


X.B.  DoMViLE  r.  Taylor.  June  1, 2. 

^Vill — Cotutruction — Plate  and  furnitur$ — Wrongful 

conversion, 

A  bequest  of  **  all  my  household  furniture,  plate,  ^c., 
and  other  effect i  of  the  like  nature,  and  all  fcines,  li^juors, 
^'c.,  irhich  shall  at  my  decease  he  in  or  about  any  dwelling- 
Jt4fuse  then  occupied  by  me,"  Iield  to  pass — 1st,  plate  and 
furniture  not  in  the  testator^  house  ;  2ndty,  settled  plate 
to  which  he  was  entitled  in  remainder;  and  Qrdly,tlis 
proceeds  of  part  of  tlic  settled  plate  which  the  tenant  for 
life  wrongfully  converted. 

Special  case. — Compton  Charles  Domvile  by  his  will, 
dated  the  20th  of  February,  1847,  bequeathed  as  follows: 
**  I  give  to  my  wife  all  my  household  furniture,  plate, 
jewels,  plated  articles,  linen,  china,  glass,  books,  pictures, 
musical  instruments,  and  other  effects  of  the  like  nature, 
and  all  wines,  liquors,  fuel,  housekeeping  provisions,  and 
other  consumable  stores,  which  shall  at  my  decease  be  in 
or  about  any  dwelling-house  then  occupied  by  me." 

The  testator  was  at  the  date  of  his  will  entitled  in 
remainder  expectant  upon  the  decease  of  his  father,  Sir 
Compton  Domvile,  who  survived  him,  to  certain  plate  be- 
queathed by  his  grandfather's  will  to  his  father  for  life: 
part,  however,  of  the  plate  so  bequeathed,  amoimting 
in  value  to  £894,  was  sold  by  Sir  Compton  Domvile, 
but  at  what  precise  time  did  not  appear.  The  case 
stated  that  it  was  believed  (although  not  known)  that 
the  testator  was  aware  that  this  plate  was  settled  so 
as  to  devolve  upon  him,  but  was  not  aware  of  his  father's 
dealings  with  it. 

The  testator  at  the  date  of  his  will  resided  in  a  house 
in  Worcestershire,  but  a  few  months  before  his  death  he 
went  to  reside  at  Nice,  where  he  died  on  the  19th  of 
March,  1852,  and  at  his  decease  he  had  no  dwelling-house 
except  at  Nioe.  All  the  testator's  plate  (other  than  that 
which  was  settled)  was  at  his  decease  deposited  with 
some  bankers  in  London,  and  he  had  a  quantity  of  house- 
hold furniture,  linen,  and  books,  deposited  in  a  warehouse 
in  London. 

The  questions  were,  whether  the  plaintiff,  the  widow, 
waseutitled  undertheaforesaidbequest:-— (1)  to  the  £894; 
(2)  to  the  settled  plate  which  remained  in  specie  at  the 
testator's  death;  (3)  to  the  plate  deposited  with  the 
bankers;  and  (4)  to  the  furniture,  &c 

ITohhousc,  Q.C.,  and  Martelli,  for  the  plaintiff,  relied 
upon  the  words  **  all  my,"  and  contended  that  the  words 
of  locality  applied  only  to  the  wines,  &c.  As  to  the  con- 
version, they  contended  that  as  it  was  wrongful,  and  the 
testator,  so  far  as  appeared,  was  ignorant  of  it,  it  could 
not  affect  the  plaintiff.  They  referred  to  Shaftesbury  v. 
Shaftesbury,  2  Vem.  747,  and  Zand  v.  Devaynes,  4  Br.  C.  C. 
53G. 

E,  F,  SniUh,iox  thedefendant^The  word  " household  " 


limited  the  gift  to  goods  in  use  in  the  testator's  household 
at  his  death:  Ihrrant  v.  Spencer,  1  Ves.  Sen.  9G;  and 
the  words  of  locality  extended  to  the  whole  bequest.  As 
to  the  settled  plate,  it  was  the  joint  property  of  the  testa- 
tor and  his  father,  and  in  the  possession  of  the  latter, 
and  therefore  could  not  pass  by  the  word  **  my."  At  any 
rate  the  plate  sold,  although  tortiously,  was  taken  out  of 
the  bequest. 

Hobhouse,  in  reply. 

June  2. — ^The  Master  op  the  Rolls,  having  taken 
time  to  consider,  said  that  it  was  very  difficult  to  come  to 
a  satisfactory  conclusion  upon  the  case,  but  he  was  of 
opinion  that  the  testator  meant  to  make  a  division  in  the 
bequest  at  the  word  "  nature,"  so  that  there  were  in  fact 
two  sentences.  He  thought,  therefore,  that  the  first  gift 
would  cany  all  the  plate,  and  the  furniture,  &c.,  which 
the  testator  had,  including  the  plate  which  was  in  the 
house  of  his  father  at  the  time  of  his  death,  and  that  it 
would  also  carry  the  proceeds  of  what  was  sold  by  his 
father,  since  the  right  of  the  legatee  could  not,  he 
thought,  be  affected  by  the  tortious  act  of  the  person  in 
possession  of  the  property. 

Solicitor  for  the  pUiniiff,  L,  Wynne, 
Solicitor  for  the  defendant,  J,  Bishop, 


v.  C.  8. 


Scheile  v.  Brakell. 


May  30. 


Injunction —  Oj)en ing  letters. 

Injunction  granted  restraining   the   defendants  from, 
opening  letters  addressed  to  their  predecessors  in  business, 
from  whom  they  had  obtained  exclusive  licenses  to  work 
certain  patents. 

The  plaintiffs  in  this  case  were  Christian  Schiele  and 
Frederick  Hessemer;  the  defendants  were  Christopher 
Brakell,  William  Hoehl,  and  William  Gflnther. 

From  1851  until  November,  1856,  the  plaintiffs  carried 
on  business  in  partneiship  as  engineers  and  ironfounders 
at  North  Moor,  Oldham,  under  the  style  of  **  C.  Schiele," 
and  from  that  month,  under  the  style  of  "Christian 
Schiele  &  Co."  In  1859  they  ceased  to  be  manufacturing 
engineers  and  iron  founders,  and  restricted  their  business 
to  selling  and  granting  licenses  to  make  patented  ma- 
chines. Upon  so  ceasing,  the  plaintifib  demised  their 
premises  at  North  Moor  to  the  defendants,  sold  port  of 
the  plant  thereon  and  their  business  to  them,  and 
granted  to  thegi  exclusive  licences  for  certain  patents. 

The  defendants  carried  on  business  on  those  premises 
as  the  "  North  Moor  Foundry  Company."  For  the  first 
six  months  they  were  permitted  to  carry  it  on  under  the 
old  name.  The  plaintiffs  poseesed  many  more  patents 
than  those  for  which  they  had  granted  exclusive  licenses  to 
the  defendants.  The  defendants  gave  notice  to  the  post- 
master at  Oldham  to  send  them  all  letters  addressed  "  C. 
Schiele,"  and  "  C.  Schiele  &  Co..  Oldham."  Accordingly, 
letters  so  addressed  were  received  and  opened  by  them. 
On  the  plaintiffs  remonstrating  with  them,  they  deli- 
vered up  a  considerable  number  of  letters,  from  which 
(so  the  bill  alleged)  it  appeared  that  they  had  received 
and  executed  orders  for  machinery  according  to  patents 
which  were  the  sole  proper^  of  the  plaintiffs,  and  for 
the  working  of  which  no  licences  had  been  granted. 

The  bill  prayed  for  an  injunction  restraining  the  de- 
fendants from  receiving,  retaining,  or  opening  letters  so 
addressed  as  aforesaid;  for  an  order  directing  them  to 
deliver  up  any  in  their  possession;  for  an  account  of 
profits  maide  from  orders  or  information  not  intended  for 
them,  and  contained  in  the  letters;  and  for  an  injunction 
restraining  them  from  making  use  of  such  orders  or  in- 
formation. 

Bacon,  Q,C.,  and  Jessel,  for  the  plaintiffs. 

Malins,  Q.C.,  and  Hetherington,  for  the  defendants. 
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of  antioipation,  with  limitations  to  her  children;  and  also 
gave  an  annuity  of  £300  a-year  to  her  by  a  codicil,  pro- 
ducing in  all  about  £730  per  annum.  Mr.  and  Mrs.  Wal- 
lace had  three  children,  the  plaintiffs  George  and  Alexan- 
der John  Wallace,  and  one  other  who  died  in  infancy.  In 
February,  1857,  Mrs,  Wallace,  being  then  at  Cowes,  left 
her  husband  and  went  to  Yentnor,  and  they  never  resided 
together  afterwards,  although  it  appeared  that  she  offered 
to  return.  One  of  the  brothers  of  Mrs.  Wallace,  James 
Alexander  Auldjo,  died  in  April,  1839,  intestate,  and  she 
became  entitled  to  a  share  of  his  estote,  and  in  August, 
1861,  filed  her  bill  against  his  administrator,  Thomas  Rose 
Auldjo,  and  her  husband,  claiming  a  settlement  out  of 
her  share  in  her  brother's  estate,  and  also  out  of  the  pro- 
perty in  which  she  was  interested  under  her  father's 
wilL  The  defendants  appeared  to  that  bill,  but  before 
anything  further  was  done  Mrs.  Wallace  died  on  the  19th 
of  November,  1861,  and  her  two  sons  filed  the  present 
bill  in  June,  1862,  asking  that  their  suit  might,  so  far  as 
was  necessary  or  proper,  be  taken  as  supplemental  to 
the  suit  of  the  said  Louisa  Auldjo,  and  that  they  might 
have  the  benefit  of  the  said  last-mentioned  suit,  and  the 
same  relief  as  the  said  Louisa  Auldjo  was  entitled  to  in 
her  said  suit,  and  for  a  declaration  that  she  was  en- 
titled at  and  before  her  decease  to  have  a  settlement  made 
on  herself  and  her  children,  of  her  share  as  one  of  the 
next  of  kin  of  her  brother,  the  said  James  Alexander 
Auldjo,  of  her  interest  under  her  father's  will,  and  that 
the  defendants  might  be  decreed  to  pay  and  divide  be- 
tween the  plaintiffs  such  sums  of  money  as  they  might 
become  entitled  to  under  the  settlement  of  the  said  Louisa 
Auldjo.  Upon  this  bill  the  question  was,  whether  the 
children  of  Mrs.  Wallace  were  entitled  to  any,  and  if  any, 
what,  relief  on  their  bilL 

Glatse,  Q,C.,  and  Pontifex,  appeared  for  the  plaintifib. 

Uoblwuse,  Q.C.,  and  diaries  Hall,  for  George  Wallace, 
the  husband. 

C\  C.  Berkeley,  for  the  trustees. 

Cases  cited  for  the  plaintiff:  Murray  v.  Elihank,  10 
Vcs.  84,  13  Ves.  1 ;  Steinmetz  v.  Halthin,  1  Glyn.  &  Jam. 
65 ;  De  La  Garde  v.  Lemjfriere,  6  Beav.  344 ;  Lloyd  v. 
Williams,  1  Madd.  450;  Groves  v.  Clarke,  1  Keen.  132; 
Lloyd  V.  Mason,  5  Hare.  149;  Baker  v.  Bayldon,  8  Hare 
210;  Baldicin  v.  Baldwin,  5  De  G.  &  Sm.  319;  Barker 
V.  Lea,  6  Madd.  330;  Wh'Utein  v.  Sawyer,  1  Beav.  593. 
For  the  defendants:  Bullock  v.  Menzies,  4  Ves.  798; 
Xapler  v.  Napier ^  1  D.  &  W.  407;  Re  £rskine*s  Trust, 
1  K.  &  J.  302,  3  W.  R.  262;  Osborn  v.  Morgan,  9  Hare. 
432.  In  reply:  JSedes  v.  Eedcs,  11  Sim.  569;  Spicer 
V.  SjHL'cr,  24  Beav.  365,  5  W.  R.  431. 

June  1. — Kindersley,  V.C,  after  stating  the  facts, 
now  said  that  the  doctrine  of  a  wife's  equity  to  a  settle- 
ment was  not  only  an  innovation  upon  the  husband's 
common  law  right  to  all  the  wife's  personal  estate,  and 
was  introduced  by  a  process  of  judicial  legislation  during 
a  period  of  many  years,  but  in  its  application  involved 
many  curious  anomalies,  the  origin  of  the  doctrine  being 
that  if  this  Court  had  in  its  hands  a  fund  belonging  to  a 
married  woman,  and  the  husband  came  to  ask  for  it  jure 
mnriti,  the  Court  considered  it  reasonable  and  proper  that 
a  previous  settlement  should  be  made  on  the  wife  and 
children,  otherwise  the  husband  might  spend  it,  and  leave 
them  destitute.  By  degress  the  doctrine  was  extended  to 
cases  where  the  property  was  not  in  the  husband  but  in 
trustees;  and  the  question  was  whether  the  wife,  by  her 
next  friend,  could  file  a  bill,  and  not  the  husband.  Lord 
Loughborough,  after  some  hesitation,  in  Munmy  v.  Mi- 
hank,  determined  that  she  could,  and  that  had  been  ever 
since  established.  The  existence  of  the  right  of  the  wife 
did  not  by  itself  impress  upon  the  fund  a  trust,  only  the 
right  to  have  one  created  in  favour  of  herself  and  chil- 
dren: before  it  could  be  so  impressed,  it  was  necessary 
that  she  should  do  some  act:  a  notice  to  the  trustees  was 


not  sufficient,  for  the  trustees  might,  notwithstanding  such 
notices,  with  impunity  transfer  to  the  husband;  she  oould 
only  enforce  it  for  the  benefit  of  herself  and  her  children, 
not  for  herself  alone,  and  yet  she  might  waive  and  defeat 
it;  thus  showing  how  strange  and  anomalous  the  doctrine 
was,  and  showing  how  vain  it  was  to  attempt  to  reason  it 
out  on  general  principles,  and  the  mind  was  baffled  in 
the  attempt.  It  was  only,  then,  from  the  decisions  that 
a  conclusion  could  be  arrived  at.  Two  points  there  was 
no  doubt  about.  One — that  if  the  wife  died  before  filing 
a  bill  giving  the  Court  jurisdiction  to  deal  with  the  fund, 
the  children  had  no  right  to  require  it;  and  the  other, 
which  was  equally  clear,  that  if  a  decree  or  order  was 
made  referring  it  to  the  master  or  to  the  judge  in 
chambers  to  approve  of  a  settlement,  and  the  wife  died 
before  anything  further  was  done,  the  children  were  en- 
titled to  the  benefit  of  that  decree,  and  might  file  a  bill 
to  enforce  such  settlement;  and  the  question  here  was, 
whether  a  bill  having  been  filed  and  nothing  more  done, 
that  was  sufficient  to  create  a  trust  in  favour  of  the  chil- 
dren, and  whether  they  oould  now  enforoe  the  settlement 
which  she  had  asked  for?  Sir  John  Leach  was  of  opinion 
that  any  bill  whatsoever  filed  by  the  wife,  which  brought 
the  fund  to  which,  or  to  a  share  of  which,  she  was  en- 
titled under  the  dominion  of  the  Court,  although  she  died 
immediately  after,  before  anything  was  done  or  said 
about  a  settlement,  the  children  were  entitled  after  her 
death  to  enforce  it.  That  was  in  Steintnetz  v.  HaUhin, 
1  G.  &  J.  65.  The  reasoning  which  led  him  to  that  con- 
clusion seemed  to  have  been  this: — ^The  question  was, 
what  proceedings  must  have  been  taken  in  order  to  im- 
press upon  the  property  a  trust  in  favour  of  the  wife  and 
children.  According  to  reasonable  principles,  in  any  or- 
dinary case,  where  a  person  filed  a  bill,  to  assert  a  right 
of  property  or  a  trust,  his  right  was  not  created  by  the 
decree,  which  only  decided  or  declared  what  his  right 
was  at  the  time  of  the  filing  of  the  bill:  his  right 
was  independent  of  the  decree.  That  was  a  plain 
general  principle  of  equity,  and  Sir  John  Leach 
applied  that  to  the  wife's  equity  to  a  settlement, 
and  so  applying  it  came  to  the  conclusion  that  the 
equity  to  the  settlement  did  not  depend  on  the  decree, 
which  only  decided  the  right  at  the  time  of  the 
filing  of  the  bill,  from  which  moment  the  trustee  oould 
not  safely  dispose  of  the  property  without  the  direction 
of  the  Court,  and  therefore  the  trust  attached  the  moment 
the  bill  was  filed,  the  filing  the  bill  creating  the  trust  and 
impressing  it  on  the  property.  Of  course,  the  legiti- 
mate consequence  of  that  process  of  reasoning  was,  that 
not  only  where  a  wife  filed  a  bill  actually  asking  for  a 
settlement,  but  supposing  a  bill  was  filed  by  any  one  as  to 
a  testator's  property,  not  by  a  jointress,  to  administer  the 
estate,  inasmuch  as  from  the  moment  the  Court  had 
jurisdiction  over  the  property,  from  that  moment  the 
trustee  would  at  his  peril  part  with  the  fund;  and  it  fol- 
lowed that  although  no  party  sug^sted  a  settlement, 
not  only  there  was  the  right  to  have  a  settlement,  but  a 
trust  attached  as  to  her  share  in  favour  of  herself  and 
her  children,  which  trust  her  children  after  her  death 
might  enforce.  It  was  obvious  that  this  started  with 
the  assumption  that  this  was  a  general  principle  of  the 
court  which  might  be  safely  applied,  which  clearly  was 
not  the  case,  inasmuch  as  in  reasoning  it  out  the  chances 
were  that  you  came  to  a  conclusion  that  could  not  be 
sustained.  Sir  John  Leach  seemed  tacitly  to  assume  that 
which  it  appeared  to  his  Honour  oould  not  be  supported. 
No  doubt  the  decree  declared  and  did  not  create  the 
right,  but  Sir  J.  Leach  assumed  that  the  filing  of 
the  bill  created  the  right.  No  doubt  in  the  or- 
dinary case  of  a  person  entitled  under  a  will  the 
decree  did  not  create  the  right;  but  it  was  equally 
true  that  the  filing  of  the  bill  did  not  do  so:  the  right 
existed  before  it  was  filed,  and  when  the  testator  died. 
It  was  to  be  further  recoUected,  that  when  a  married 
woman  became  absolutely  entitled  to  property,  that  was 
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not  at  the  time  a  trnst  in  equity  in  the  sense  of  a  trust 
or  right  of  property;  it  belonged  at  law  and  in  equity  to 
the  husband;  but  notwithstanding  the  marital  right, 
against  that  right  she  had  a  right  to  take  some  action— 
to  do  something  or  have  something  done  which  should 
establish  a  trust  on  the  property  in  her  favour.  That  was 
the  nature  of  a  wife's  equity  to  a  settlement,  and  there- 
fore the  reasoning  which  put  suoh  a  right  on  the  same 
footing  as  that  of  a  person  entitled  under  a  will  was  to 
be  deprecated,  and  had  been  oonsidered  dangerous  by 
several  judges,  for  the  chances  were  that  a  wrong  conclu- 
sion would  be  arrived  at.  That  must,  therefore,  be  put 
aside,  and  the  question  must  be  simply  worked  out  from 
decided  cases.  What  was  the  law  of  tiiis  Court  with  ree- 
pect  to  a  wife's  equity  to  a  settlement?  Several  judges 
had  entirely  differed  f^m  Sir  John  Leach.  InDela  Garde 
V.  Lempriere  Qubi  tup.)y  Lord  Langdale,  admitting  the 
common  principle  that  the  decree  did  not  create  the 
light,  took  an  entirely  different  view.  In  Lloyd  v.  Mason 
(uH  9Mp,)y  Sir  James  Wigram,  a  most  painstaking  judge, 
sifted  all  the  authorities,  and  held  that,  not  the  filing  of 
the  bill,  but  the  decree,  created  the  trust.  His  Honour 
then  referred  to  Osbortie  v.  Morgan  QuH  9up.\  where 
Lord  Justice  Turner  (then  Vice-chancellor)  held  t^at  the 
filing  of  the  bill  did  not  create  a  trust.  His  Honour 
again  referred  to  Murray  v.  Mibank,  as  coming  before 
Lord  Eldon,  which  he  oonsidered  conclusive,  it  being  there 
decided  thot  to  give  the  children  a  right  after  the  wife's 
death  there  must  be  a  decree,  which  his  Lordship  called 
**  obtaining  a  judgment  for  the  children."  Sir  Thomas 
Plumer,  in  Lloyd  v.  WiUiams  (uH  »tfp.),  referred  to  that 
case,  and  having  examined  the  registrar's  books,  observed 
that  the  authorities  were  reoonoileable,  although  not  ap- 
pearing so  on  the  printed  report,  and  followed  it.  On  all 
these  grounds  his  Honour  was  of  opinion  that  inasmuch 
as  Mrs.  Wallace  died  before  any  decree  was  made  in  her 
suit,  no  trust  was  impressed  on  the  property  at  her  death, 
and  her  children  were  not  entitled  to  file  a  bill  to  enforce 
a  settlement,  and  that  their  bill  must  therefore  be  dis- 
missed with  costs. 

Solicitors,  Paine,  ffarrison,  ^  Eley;  C,  E,  Berkeley; 
Pearon. 


Q.B. 


Oommon  lato. 


Foster  v.  Fosteb  and  Bebridqe. 


June  11. 


ProhibUicn — Application  by  a  stranger  or  tlie  party 
grieved — Discretion  of  tho  Court — Jurisdiction  of  the 
Divorce  Court— 20  Sf  21  TTrf.  r.  87,  ss,  27,  88,  34. 

A  prohibition  will  not  be  issued  by  the  Court  of  Queen*s 
Bench,  on  the  application  of  a  stranger,  as  a  matter  of 
right,  but  of  discretion  only,  Bttt  a  ** party  aggrieved,** 
by  an  excess  of  jurisdiction  on  tlie  part  of  another  court, 
may  demand  a  prohibition  ex  debito  justitia). 

A  decree  nisi  was  made  on  the  petition  of  tlie  husband, 
by  the  Judge  Ordinary  of  the  Court  for  Divorce  and 
Matrimonial  Causes,  dissolving  a  marriage  contracted  in 
India,  on  account  of  adultery  committed  in  England,  and 
ordering  the  corespondent  to  pay  £5,000  damages,  and 
the  whole  qf  the  costs  of  the  suit. 

Before  the  decree  was  made  absolute  tlie  co-respondent 
applied  to  the  Court  of  Queen's  Bench  for  a  prohibition, 
on  the  ground  that  the  Judge  Ordinary  Imd  no  jurisdiction 
over  an  Indian  marriage. 

Held,  that  whether  the  Judge  Ordinary  had  exceeded 
his  powers  or  not,  the  co-respondent,  though  he  had  been 
ordered  to  pay  the  whole  of  the  costs  of  the  suit,  was  jwt  a 
** party  aggrieved,**  in  such  a  sense  as  to  entitle  him  to  the 
interference  of  the  Court  as  a  matter  of  right;  and  that  the 
case  was  not  one  for  their  interference  in  the  exercise  of 


their  discretion,  the  adultery  having  been  proved,  and 
damages  properly  awarded  by  the  judge  under  20  ^'21 
Vict,  c,  87,  s,  33. 

In  this  case  a  rule  nisi  was  obtained  in  Easter  Term 
last,  calling  upon  the  Judge  Ordinary  of  th%  Divorce  Ccuit 
to  i^ow  cause  why  a  writ  of  prohibition  ehould  n  t  be 
issued  to  him  to  prevent  his  making  a  decree  absolute 
dissolving  a  marriage  between  Mr.  and  Mrs.  Foster. 

The  facts  of  the  case  are  shortly  as  follows: — ^The  peti- 
tioner, Mr.  Foster,  is  a  military  man,  and  married  the  re* 
spondent  while  stationed  in  India.  After  some  years* 
residence  there  he  came  with  his  wife  to  England  for  the 
purpose  of  leaving  her  at  home  with  their  children  in 
order  that  she  might  superintend  their  education.  He 
then  returned  to  India,  and  during  his  absence  the  adul- 
tery complained  of  took  place. 

The  petition  having  been  served  on  Mrs.  Foster,  and  on 
the  00-respondent,  they  both  appeared;  but  afterwards  ap- 
plied to  the  Judge  Ordinary  to  aUow  them  to  amend  their 
appearance,  and  appear  under  protest.  The  application 
was  refused.  The  wife  was  then  advised  to  plead  to  the 
jurisdiction,  and  accordingly  a  plea  to  that  effect  was  filed. 
It  was,  however,  on  an  application  being  made  to  the 
Judge  Ordinary,  ordered  to  be  taken  off  the  file. 

The  cause  was  eventually  heard,  and  a  decree  nisi  made 
dissolving  the  marriage,  and  ordering  the  co-respondent 
to  pay  £5,000  damages,  and  the  whole  costs  of  the  suit. 
Three  months  then  elapsed;  but  before  the  motion  to 
make  the  decree  absolute,  the  present  application  on  be- 
half of  the  co-respondent  was  made  to  this  Court  for  a 
prohibition. 

Lush,  Q.C.,  (Mundell  and  Gibbons  with  him,)  now 
showed  cause  against  the  rule  on  behalf  of  the  petitioner. 

Deane,  Dr,,  Q,C.,  appeared  to  watch  the  case  for  the 
Judge  Ordinary. — A  prohibition  will  not  go  to  the  Judge 
Ordinary.  His  court  has  far  larger  powers  than  the  courts 
christian,  and  is  a  superior  court.  Its  territorial  jurisdic- 
tion and  its  dignity  are  equal  to  those  of  this  Court. 
Moreover,  there  is  no  necessity  for  a  prohibition:  there  is 
already  a  oourt  of  appeal  from  the  decisions  of  the  judge; 
first,  to  the  full  court  (20  &  21  Vict  c.  85,  s.  55),  and 
thence  to  the  House  of  Lords  {ibid.  s.  56).  Again,  this  is 
not  a  case  for  a  prohibition.  1st,  it  is  too  late.  It  should 
have  been  made  within  the  three  months  after  decree  nisi  : 
Gould  V.  Gapper,  3  East.  472, 5  East.  345 ;  Full  v.  Hutchins, 
Cowp.  422.  \^Coleridge,  Q,C.,  referred  the  Court  on  this 
point  to  23  &  24  Vict.  c.  144,  s.  7,  the  words  of  which  are 
*'  at  any  time  before  the  decree  is  made  absolute."]  2nd, 
the  present  applicant  has  no  locus  standi  here.  The  rule 
is  that  a  prohibition  is  demanded  by  a  party  aggrieved  as  a 
matter  of  right;  but  by  a  stranger  as  a  matter  of  discre- 
tion. The  oo-respondent  is  a  stranger  to  the  decision  ho 
wishes  to  avert.  He  is  only  aggrieved  inasmuch  as 
damages  have  been  awarded  against  him.  But  this  the 
Court  had  power  to  do  (20  &  21  Vict.  c.  85,  s.  33); 
whether  they  had  power  to  dissolve  the  marriage  or  not, 
they  had  power  to  hear  the  question  of  adultery  or  no 
adultery.  They  had  jurisdiction  over  the  adulterer,  and 
is  he  to  be  allowed  now  to  have  a  prohibition  against  the 
decree,  and  so  relieve  himself  from  damages?  Lastly,  this 
marriage,  though  celebrated  in  India,  is  within  the  juris- 
diction of  the  Court  for  Divorce  here.  [He  was  stopped 
by  the  Court.] 

Coleridge,  Q.C,  Mellish,  Q.C.,  and  Tristram,  in  support 
of  the  rule. — It  is  true  that  the  co-respondent  could  have 
no  locus  standi  here  if  the  petitioner  had  sued  for  damages 
alone;  but  he  is  a  party  to  a  suit  over  which  we  contend 
the  Court  had  no  jurisdiction,  and  as  such  has  been  fixed 
with  the  wife's  costs,  as  well  as  damages.  He  has  thus, 
under  20  &  21  Vict.  c.  85,  s.  34,  been  ordered  to  pay  costs 
in  a  matter  which  the  Court  had  no  power  to  try.  Ho  is, 
therefore,  a  **  party  aggrieved."  But  even  as  a  stranger  he 
has  a  right  to  a  prohibition  (2  Inst  607),  if  there  has 
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been  an  exoess  of  jurisdiction:  De  Haber  v.  Queen  of  Por- 
tHgel,  17  Q.  B.  171.  [Thej  were  not  heard  on  the  other 
points  at  issue.] 

]au\  Q.C.f  in  reply,  referred  to  Chichester  v.  Donegal^ 
Hadd.  &  Gel.  375.  The  parties  here  submitted  to  the 
jurisdiotion  by  appearing,  and  cannot  now  complain  of 
the  oonrae  taken  by  the  judge,  which,  at  most,  is  a  mere 
inisoonstruotlon  by  him  of  the  statute,  creating  his  court, 
and,  therefore,  not  ground  of  prohibition:  Ex  parte  Bowen, 
15  Jut.  1196. 

COCKBUBN,  O.J. — ^There  can  be  no  doubt  that  in  this 
Implication  more  than  one  most  important  question 
arises.  There  is  the  question  as  to  whether  the  jurisdio- 
tion relating  to  marriage  is  to  be  exercised  according  to 
the  law  of  the  country  to  which  the  parties  belong;  or 
according  to  the  law  prevailing  in  the  oountry  where  the 
tribunal  is  situated.  None  more  difficult  can  occur  upon 
the  conflict  of  laws.  So  also,  there  is  another  question  as 
to  whether  the  exercise  of  jurisdiction  by  the  Court  in 
sudi  a  marriage  as  that  now  under  consideration  is 
gsound  for  the  issue  of  a  writ  of  prohibition  by  this 
Court  On  neither  of  these  is  it  necessary  for  us  to  decide. 
We  dispose  of  the  case  on  a  narrower  ground — ^riz.,  that 
the  applicant  is  substantially  a  stranger  to  the  questions 
i|t  issue,  he  having  in  fact  been  only  aggrieved,  in  so  far 
as  he  has  been  ordered  to  pay  the  wife's  costs.  Li  all 
other  respects  he  has  no  cause  of  complaint.  The  suit 
oould  have  been  instituted  against  him  in  the  Divorce 
Court,  and  damages  claimed  from  him,  for  the  adultery  of 
which  he  has  been  guilty.  Being  tJierefore  aggrieved 
only  in  this  matter  of  costs,  and  in  all  other  respects  being 
a  stranger,  it  becomes  a  matter  of  discretion  whether  we 
should  interfere  or  not;  for  although  the  Court  will  not 
refuse  to  listen  to  a  strangfer  intervening,  yet  this  is  not 
p»  debito  juttUicBy  but  in  the  exercise  of  our  discretion. 
Here  Mr.  Berridge  may  have  been  wrongfully  ordered  to 
pay  some  costs,  but  on  such  a  ground  as  that  this  Court 
oould  not  think  of  interfering  by  way  of  prohibition. 
The  matter  is  one  for  an  application  to  the  Court  which 
made  the  ocder,  or  to  the  ordinary  Court  of  appeal 
^m  it. 

WiOHTMAN,  J. — I  am  of  the  same  opinion,  and 
decide  this  question  on  what  have  been  called 
narrow  grounds.  But  if  it  became  necessary  to 
decide  it  upon  other  and  broader  gfrounds,  I  should 
entertain  great  doubt  if  the  prohibition  should  be  issued 
In  such  a  case  as  this.  By  section  34  the  Judge  Ordinary 
has  jurisdiotion  over  questions  of  marriage  in  the  first 
instance.  The  objection  then  arises  that  the  marriage  in 
this  or  that  particular  case,  is  one  not  within  the  power 
of  the  Court.  This  is  a  question  of  fact,  and  involves 
questions  as  to  where  the  marriage  took  place,  who  were 
the  parties  to  it,  and  so  on.  If,  therefore,  the  Court  were 
to  oome  to  a  wrong  decision  on  the  point,  it  would  be 
ratber  a  case  for  appeal  than  for  a  prohibition. 

Cbompton,  J. — I  am  of  the  same  opinion.  I  should 
have  great  difficulty  in  deciding  on  the  ultimate  question 
involved,  but  it  seems  to  me  that  we  have  nothing  to  do 
with  that  now.  The  party  applying  to  us  now,  who  is 
the  adulterer,  is  not  aggrieved  by  the  part  of  the  decree 
dissolving  the  marriage,  and  as  to  that  part,  has  no  locu* 
Handi  here.  The  only  suggestion  is  that  he  has  been 
aggrieved  in  the  matter  of  costs.  But  the  Court  by  section 
84,  may  order  the  costs  to  be  paid.  If  the  order  be  wrong, 
it  is  a  mistake  in  practice  merely.  That  being  so  I  think 
we  ought  not  to  listen  to  this  application.  I  agree  with 
what  my  brother  Wightman  has  said,  that  the  Court  for 
Matrimonial  Causes  is  emphatically  the  Court  to  decide  a 
matter  of  this  kind.  It  was  appointed  for  that  very  pur- 
pose; and  whether  the  marriage  falls  within  the  terms  of 
the  Act  of  Parliament  is  a  question  for  the  Court  itself, 
partly  of  law  and  partly  of  fact  The  meaning  of  the 
Aot  is  that  they  are  to  decide  upon  such  questions,  subject 


to  the  prescribed  appeal,  and  there  is  no  other  Court  that 
can  decide  them. 

Blackbubk,  J. — I  am  ol  the  same  opinion.  It  is  not 
necessary  to  decide  whet^ier  or  not  a  prohibition  would 
issue  if  the  Court  of  Matnasonial  Causes  was  to  exoeed  its 
jurisdiction.  I  incline  to  think  that  it  would;  but  there 
is  much  doubt  on  the  subject,  particularly  when  it  is  re- 
membered that  from  that  oourt  there  is  an  appeal  to  the 
House  of  Lords.  The  next  question  involved  is  also  most 
difficult— viz.,  that  arising  under  section  27,  which  enaote 
that  it  shall  be  lawful  for  afiy  huthand  to  present  a  petitioti 
to  the  said  Court,  pn^^ing  for  the  dissolution  of  his  mar- 
riage. The  question  is  whether,  under  this  section,  a 
marriage,  where  the  husband  is  foreign  and  the  marriag* 
is  foreign,  is  within  the  jurisdiction  of  the  Divorce  Court. 
This  was  not  fully  argued,  but  I  indine  to  agree  with  my 
brothers  Wightman  and  Crompton  that  the  Court  oould 
entertain  a  suit  respecting  such  a  marriage,  sul>ject  to  the 
appeal  provided  by  the  Act.  I  would  not,  however,  express 
this  as  a  final  opinion.  Lastly  arises  the  real  question  iii 
this  case.  Aooording  to  Comyn's  Digest,  tit.  Prohibition 
(c),  in  prohibition  there  are,  1st,  contempt  of  the  Crown, 
and  2nd,  a  damage  to  the  party.  Now,  when  the  appfi- 
cation  is  made  by  a  stranger  he  may  be  able  to  show  a 
contempt  of  the  Crown,  and  then  perhaps  obtain  a  writ  of 
prohibition;  but  where  it  is  made  by  the  party  aggrieved, 
and  he  is  able  to  show  that  he  has  sustained  an  injury, 
he  will  have  a  right  ex  debito  jutHtug  to  make  us  pro- 
nounoe  an  opinion  about  the  matter  brought  before  us.  The 
distinction  between  strangers  and  parties  aggrieved  is 
well  founded.  That  being  so  the  final  question  arises,  is 
this  applicant  a  party  aggrieved?  He  can  have  no  interest 
in  whether  the  marriage  stands  or  not  But  the  Court 
has  awarded  the  whole  costs  against  him,  and  therefore 
the  costs  of  the  portion  incidental  to  the  attempt  to  dis- 
solve the  marriage.  But  section  d4  enacts  that  '*  when- 
ever in  any  petition  presented  by  the  husband  the  alleged 
adulterer  shall  have  been  made  co-respondent,  and  the 
adultery  shall  have  been  established,  it  aliall  be  lawful  for 
the  Court  to  order  the  adulterer  to  pay  the  whole  or  any 
part  of  the  costs  of  the  proceedings."  I  think  this  means 
that  if  in  the  course  of  the  petition  it  appear  that  the  co- 
respondent is  an  adulterer,  then — ^whatever  be  the  result 
of  the  petition,  whether  it  be  followed  by  a  decree  or  dis- 
missed by  reason  of  condonation,  recriminatory  charges, 
or  otherwise — the  Court  may  make  the  co-respondent  pay 
the  whole  costs.  In  many  cases  it  may  well  be  that  it 
may  be  judicious  to  relieve  the  co-respondents  from  the 
wife's  costs.  But  for  a  prohibition,  it  must  appear  not 
that  the  Court  has  been  injudicious  merely,  but  that  it 
has  been  acting  beyond  its  jurisdiction.  That  is  not  so 
here;  and  the  rule  must  therefore  be  dicharged. 

liule  discharged. 

Attorney  for  the  petitioner,  Barron. 

Attorneys  for  the  co-respondent,  Wllloitghbg,  Cox,  ^  Lard. 


Q.B. 


Bellamy  r.  Saull. 


June  13. 


Bill  of  mle — Registration — Improper  stamp — 17   4'   1^ 
Vict.  c.  36—24  Ji'  26  Vict.  c.  91,  #.  34. 

The  registration  of  a  bill  of  mle  with  an  ins^ficient 
stamp  is  not  roid,  but  the  defect  may  be  aftenimrds  reme^ 
died  by  payment  of  the  deficiency,  and  the  penalty  r^- 
quired  by  statute. 

The  question  in  this  case  was  whether  a  bill  of  sale  was 
"  duly  registered,"  not  having  been  properly  stamped  at 
the  time  of  registration. 

It  appeared  that  the  bill  had  originally  been  prepared 
for  i^SOO,  and  bore  a  stamp  sufficient  to  cover  Uiat  amounc. 
The  bill  was  altered  previous  to  registration  by  substita- 
ting  <310  for  i530O,  but  the  stamp  was  not  altered  to  coi:- 


VoL  XI.    [June  27, 1863.] 


THE  WEEKLY  REPORTER. 


801 


CoMMOK  Law,  Bellamy  v.  Saull. — Rko,  v.  Chubchwabdeks  op  St.  Geobge^s,  Bloomsbubt.  Common  Law. 


lespond  with  this  increase.  In  this  condition  the  bill  was 
registered. 

On  the  trial,  which  took  plaoe  at  the  Sussex  Assises, 
1 862,  before  Bramwell,  B.,  it  became  necessary  to  prove  the 
bin  of  sale.  On  its  production  the  defendant's  oounsel 
objected  to  the  stamp,  and  contended  that  it  was  not 
competent  to  the  plaintiflf  to  cure  the  defect  by  paying  the 
deficiency  and  the  penally,  as  the  registration  was  void 
altogether.  The  plaintiff  howeyer  paid  the  penalty,  and 
the  learned  judge  allowed  the  bill  of  sale  to  be  put  in  eri- 
dence.  A  rule  nisi  was  subsequently  obtained  for  a  new 
trial,  on  the  ground  that  the  bill  had  been  improperly  re- 
oeiTed  in  evidenoe.  It  was  admitted  that  the  Bills  of  Sale 
Act  (17  &  18  Yict  c.  86)  had  been  oompUed  with  in  all 
other  respects. 

Pkilbrick  now  showed  cause  against  the  rule. — ^The 
question  depends  on  the  construction  put  on  24  k  25  Yict. 
c.  91,  a.  34,  which  enacts  that  ^  no  copy  of  any  bill  of  sale 
of  personal  chattels  shall  be  filed  in  any  court  unless  the 
original  shall  be  produced  to  the  proper  ofiScer  with  whom 
the  copy  is  to  be  filed,  duly  stamped  with  the  duty  to 
which  the  same  may  be  liable;  and  no  deed  or  instrument 
liable  to  stamp  duty  shall  be  registered  until  the  same  is 
duly  stamped."  The  biU  was  registered  in  point  of  fact 
For  the  purpose  of  eyidence  the  stamp  would  relate  back, 
ind  so  it  will  for  the  purposes  of  registration.  The  policy 
of  the  Bills  of  Sale  Act  is  to  prevent  secret  biUs  of  sale 
(17  k  18  Vict  c.  86;  Mather  v.  FhateTy  2  K.  &  J.  686,  4 
W.  B.  887);  and  this  policy  will  not  be  contravened  by 
holding  that  poet  payment  of  the  stamp  duty  and  penalty 
is  sufficient 

Lush,  Q.C.,  and  Sir  Q.  Hmiyman,  cantrd, — ^The  Legisla- 
ture, in  passing  24  k,  25  Vict  c.  91,  s.  84,  never  meant  to 
cast  the  duty  of  seeing  that  the  stamp  idiaU  be  right  on 
the  officer,  but  on  the  party  filing  the  bill.  The  case 
which  led  to  the  Act  was  Semple  v.  Mcholton,  4  H.  &  N. 
298.  The  Legislature  adopted  the  decision  in  that  case, 
icoording  to  which  warrants  of  attorney,  if  unstamped, 
are  not  available  in  law  or  equity.  The  effect  of  the  Act 
is,  that  a  bill  of  sale  cannot  be  held  to  be  registered  at  all, 
unless  at  the  time  of  registration  it  is  in  a  condition  to  be 
an  effective  instrument 

Cbompton,  J. — I  think  that  my  brother  Bramwell  was 
right  in  the  view  he  took  of  this  question.  A  bill  ought 
not  to  be  registered  unless  properly  stamped,  but  if  it  does 
actually  get  registered  in  that  state,  it  is  not  absolutely  void 
on  that  account  The  words  of  the  24  k  25  Yict  c.  91,  s. 
34,  are  rather  in  the  nature  of  a  direction  than  of  such  a 
sitringenoy  as  to  render  the  improper  stamping  of  a  bill  so 
ill^al  a  matter  as  to  be  void  altogether.  The  second 
clause  of  the  section  supports  this  view.  As  an  illustration, 
suppose  the  case  of  a  man  claiming  an  estate,  and  one  of 
the  deeds  on  which  he  relies  turning  out  to  be  insufficiently 
stamped  owing  to  an  accidental  mistake  as  to  the  number 
of  folios  the  particular  deed  contains.  It  would  be  haid  on 
him  if,  for  that  reason,  he  were  to  lose  the  estate.  Tet 
he  woidd  do  so,  according  to  Mr.  Lush's  contention.  The 
Legislature  says  that  a  certain  thing  is  not  to  be  done ;  but 
if  in  spite  of  this  it  is  done,  it  is  not  to  be  absolutely  void 
on  that  account 

Blackbctbk,  J. — I  am  of  the  same  opinion.  The  pro- 
vision now  in  question  is  for  the  protection  of  the  revenue, 
and  such  provisions  so  often  work  hardship  in  particular 
cases  thftt  we  are  apt  to  think  that  they  are  always  sure 
to  do  so.  Here,  however,  the  result  can  be  obtained  without 
imposing  hardship.  The  officer  is  not  likely  to  mistake 
for  a  properly  stamped  instrument,  an  instrument  with 
no  stamp  at  all.  Nor  is  he  likely  to  mistake  a  stamp 
largely  wrong  for  the  right  one.  But  he  may  very  pos- 
sibly make  a  slight  mistake.  Then  the  Legislature  orders 
tiie  officer  to  be  careful  to  see  the  stamp  is  right,  but  they 
do  not  go  on  to  eay  that  the  filing  of  the  instrument  is 
void  because  a  mistake  is  made  by  him.    The  revenue  is 


sufficiently  protected  by  the  provision  that  no  improperly 
stamped  instrument  can  be  given  in  evidence  unless  tho 
right  stamp  is  affixed  and  the  penalty  paid. 

Rule  discharged. 

Attorneys  for  the  plaintiff,  Walter  4'  ^^ooJell, 

Attorneys  for  the  defendant,  Wood  S;  France. 


Q.  B.  June  6. 

Reg.  V,  The  Chubchwabdens  of  St.  Geoboe's, 

Bloomsbubt. 

Pavper  lunatic — Expense  of  maintaining  lunatic  wife — 
Effect  of  her  residence  in  an  asylum  on  husband's  status 
—9  4'  10  llct,  c,  66,  #.  1—16  \  17   Vict.  c.  97. 

In  calculating  the  number  of  years  necessary  to  confer 
on  the  husband  of  a  lutiatic  wife  the  status  of  irremaeabUity 
in  a  given  parish,  the  period  during  which  she  has  been 
maintained  in  the  county  lunatic  asylum  at  the  expense  of 
that  parish  must  be  deducted,  such  maintenance  being  **  rC' 
lief  to  the  husband  *'  within  the  meaning  of  9  <J'  10  VicU  c, 
66,  s.  1. 

On  appeal  from  an  order  of  two  justices,  dated  the  6th 
December,  1861,  adjudging  the  last  legal  settlement  of 
Mary  Gardner,  a  pauper  lunatic,  to  be  in  the  parish  of 
St  George's,  Bloomsbury,  and  ordering  the  guardians  of 
that  parish  to  make  certain  payments,  the  Middlesex 
Court  of  Quarter  Sessions  confirmed  the  order,  subject  to 
the  opinion  of  this  Ck>urt,  upon  a  case  by  which  the  follow- 
ing facts  appeared: — 

Mary  Gardner  was  the  lawful  wife  of  John  Gardner, 
whose  settlement  was  in  St.  George's,  Bloomsbury,  but 
who,  at  the  time  the  order  complained  of  was  made,  had 
resided  more  than  five  years  in  the  parish  of  St  Mary, 
Islington,  continuously,  and  without  receiving  relief.  In 
the  month  of  May,  1858,  Mary  Gardner  became  a  lunatic, 
and  her  husband  not  being  able  to  bestow  proper  care 
upon  her,  or  support  her  properly  in  that  condition,  applied 
to  the  overseers  of  the  parish  in  which  he  was  residing, 
by  whom  Mary  Gardner  was  forthwith  removed  to  the 
workhouse,  and  after  a  few  days  transferred  to  a  lunatic 
asylum,  where  she  remained  till  the  month  of  June,  1860, 
at  the  expense  of  St  George's,  Bloomsbury.  She  was  then 
discharged  cured  for  the  time,  and  returned  to  her 
husband,  but  having  afterwardi^,  on  the  7th  September, 
1861,  become  a  second  time  lunatic,  she  was  again 
removed  to  an  asylum,  and  the  order  in  question  of  the 
6th  December,  1861,  was  made  for  payment  of  the 
expenses  connected  with  her  maintenance  there.  The 
question  for  the  opinion  cf  this  Court,  was  whether  tho 
period  between  May,  1858,  and  June,  1860,  during  which 
the  said  Mary  Gardner  was  in  the  lunatic  asylum,  was  to 
be  deducted  in  calculating  the  number  of  years  which 
John  Gardner  had  resided  in  the  parish  of  St.  Mary, 
Islington.  If  the  Court  were  of  opinion  in  the  affirm- 
ative, the  order  was  to  be  confirmed ;  if  in  the  negative, 
the  order  was  to  be  quashed. 

Metcalfe,  in  support  of  the  order. — The  order  is  right. 
The  husband  had  not  acquired  tho  status  of  irremovability, 
under  9  &  10  Vict.  c.  66,  s.  1,  in  St  Mary,  Islington,  for 
although  he  had  resided  ^ere  for  more  than  five  years,  he 
was  receiving  relief  through  his  wife  for  more  than  two 
years  of  that  time.  By  4  &  5  Will.,  4,  o.  75,  s.  66,  relief 
to  the  wife  is  equivalent  to  relief  to  the  husband.  He 
referred  to  i?.  v.  St.  Mary,  Islington,  31  L.  J.  M.  C.  283; 
18  k  14  Vict  c.  101,s.  5;  16  k  17  Vict  c.  97, ss.  67,  95. 

Poland  against  the  order. — The  wife's  maintenance 
in  the  asylum  is  not  "relief"  to  the  husband  within 
the  meaning  of  9  &  10  Vict  c.  66.  Supposing 
his  wife  to  have  been  a  criminal,  htr  maintenance 
while  in  prison  is  not  relief  to  the  husband.  Then 
if  she  become  insane,  3  &  4  Vict.  c.  54,  s.  2,  provicfea 
that  she  is  to  be  maintained  by  the  parish  where  she  was 
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last  settled.  Sorelj  this  could  not  be  held  to  be  relief  to 
him.  Again>  by  12  k  13  Vict.  c.  103.  s.  4,  residence  in  a 
lunatic  asylum  is  not  to  be  considered  a  break  in  residence 
He  also  referred  to  16  &  17  Vict.  c.  97,  ss.  67,  68,  95. 

CocKBURN,  C.J. — I  think  this  order  is  a  good  one,  and 
must  be  confirmed.    By  the  16  &   17  Vict.  c.  97,  the 
expense  of  maintaining  a  pauper  lunatic  confined  in  an 
asylum   is  to  be  borne  by  the  parish  from  which  the 
pauper  has  been  sent  to  the  asylum,  unless  two  justices 
shall  adjudge  the  settlement  of  the  pauper  lunatic  to  be 
in  another  parish,  and  that  parish  be  ordered  to  pay  his 
expenses.  Here  the  magistrates  have  adjudged  the  settle- 
ment of  the  pauper  to  be  St.  Greorge's,  Bloomsbury.    Then 
the  Act  provides  that  where  the  pauper  is  irremovable 
from  the  parish  from  which  such  pauper  is  sent  to  the 
asylum,  no  order  shall  be  made  on  the  parish  in  which 
the  pauper's  settlement  is  adjudged;  and  in  this  case 
it  is    alleged  that  the   pauper  was  irremovable  from 
$t.  Hary*s,  Islington,  because    her    husband  was  irre- 
movable from  that  parish.    On  the  other  hand,  it  is  said 
that  although  the  husband  has  resided  for  five  years 
there,  yet  he  was  removable,  because  the  time  during 
which  his  wife  was  in  the  lunatic  asylum  must  be 
deducted.    She  was  dearly  then  in  receipt  of  relief  if  her 
maintenance  there  can  be  so  considered;  and  by  4  &  5 
WilL  4,  o,  76,  s.  56,  relief  to  the  wife  is  relief  to  the  hus- 
band.    That  brings  us  to  the  question  whether  the 
exp^ise  incurred  by  her  at  the  asylum  was  "  relief."    I 
think  it  must  be  so  considered.  Her  husband  being  unable 
to  maintain  her,  and  requiring  relief  from  the  pa^dsh,  the 
parish  would  be  bound  to  place  her  in  the  workhouse, 
but  for  the  Lunatic  Asylums  Act,  16  &  17  Vict  c.  97.    It 
is  the  husband's  business  to  maintain  her,  sane  or  insane; 
and  if  he  cannot  do  so,  the  parish  must  help  him.    Then 
the  parish,  she  being  insane,  obtain  an  order  removing 
her  to  the  lunatio  asylum;  and  according  to  the  Act»  the 
pariah  removing  sucdL  pauper  is  to  bear  the  charge,  unless 
an  osder  is  obtained  on  maoQk&r  parish  in  which  the 
settlement  is  adjudged  to  be.    But  thronghoot,  all  this 
maintenance  is  only  in  substitution  ol  the  relief  the  ptaxA 
would  in  any  case  be  bound  to  afford,  and  is  therefore  itself 
relief.    Therefore  I  am  of  opinion  that  the  period  during 
which  the  wife  received  relief  must  be  excluded;  and 
that  her  husband  had  therefore  not  become  irremovable. 
The  order  is  therefore  good. 

WiOHTMAN  and  Blackbubn,  JJ.,  concurred. 

Order  confirmed. 

Attorney  for  the  appellants,  Riwlta. 
Attorney  for  the  respondents.  Sparling, 


Q.B. 


Freeman  r.  Read. 


June  4. 


Xotice  of  action — Meaning  of  a  calendar  month — Broken 
months — 5  ^'  6  Vict.  c.  97,  s.  4. 

In  calculating  a  calendar  month,  if  the  computation 
cofntnef^e  during  the  course  of  a  month,  the  riglit  metlwd 
is  to  proceed  from  a  given  day  in  one  month  to  the  dag 
with  tJic  corresponding  number  in  the  ensuing. 

In  a  case  where  one  cale7idar  montWs  notice  of  action 
at  least  was  necessary^  notice  was  given  on  the  2Sth  of 
April,  and  the  action  was  commenced  on  tlie  2dth  of  May, 

Jlcld,  that  the  action  was  rightly  commenced. 

This  was  an  action  tried  before  Keating,  J.,  at  Salisbury, 
at  the  Summer  Assizes,  1862.  The  plaintiff  was  a  farmer, 
resident  in  the  tithing  of  Walcot,  in  the  parish  of  Swin- 
don, and  the  defendant  was  surveyor  of  the  highways  in 
that  parish.  A  verdict  was  taken  for  the  plaintiff,  with 
leave  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit.  A  rule  nisi  was  obtained  in  pursuance  oi(  this 
leave  in  Michaelmas  Term,  1S62,  by  Coleridge  Q.C.,  upon 
several  grounds,  one  of  whioh  wa%  that  the  notice  of  ac- 


tion was  insufficient.    The  other  grounds  raised  questions 
of  fact,  and  depended  on  the  evidence. 

M.  SmUh  Q.a,  and  Kittgdon  (JKarslabe,  Q.C  with 
them),  now  i^owed  cause  against  the  rule. — ^The  qias- 
tion  turns  on  5  &  6  Vict  c  97,  s.  4,  which  e&aota  that 
*<  in  al^  oases  where  notice  of  action  is  required,  such 
notaoe  shall  be  given  one  calendar  month  at  least  before 
any  action  shall  be  commenced."  The  Act  reqniies  a 
month  at  Uoit — i.e.,  both  days  exclusive.  Here  notice  was 
given  on  the  28th  of  April,  imd  the  action  waa  commenced 
on  the  29th  of  Hay.  The  statute  is  therefore  complied 
with.  The  time  varies  when  there  are  broken  months; 
but  it  is  sufficient  to  calculate  from  one  day  in  one 
month  to  the  corresponding  day  in  the  next.  In 
this  case,  if  the  defendants  are  right  in  saying  that  the 
action  was  brought  a  day  too  soon,  there  would  be  two 
29ths  in  one  calendar  month,  a  conclusion  impossible  to 
sustain:  Young  v.  ITiggon,  6  M.  &  W.  49,  overruling 
CaHle  V.  Burditt,  3  T.  K.  623;  Bussell  v.  Zedsam,  14  M. 
&  W.  574;  Hardy  v.  Byle,  9  B.  &  C.  603;  Lester  v.  Gar- 
land, 15  Vea.  248. 

Coleridge,  Q.C.,  H.  T,  Cole,  and  ^m^?*,  m  support  of 
the  rule. — ^The  notice  was  insufficient  It  was  given  on  the 
28th  of  April;  It  began  to  run  on  the  29th,  and  ended  on 
the  29th  of  May.  The  SOth  of  May,  tiierefore,  was  tiie  first 
day  on  which  the  aoUon  could  be  brought.  May  having 
thirty-one  days  we  were  entitled  to  that  number  of  days. 
[GocKBURK,  O.J. — ^Then  you  make  one  calendar  month 
include  both  the  29th  of  April  and  the  29th  of  May.} 
That  may  be  so.  Similarly,  if  notice  were  given  on  ths 
SOth  of  April,  it  is  certain  that  no  action  might  be  com- 
menced until  the  1st  of  June,  and  yot  there  would  be  two 
30ths  counted.  [Gockbubn,  C.J. — That  does  not  meet 
the  objection;  for  in  the  case  you  mention  you  do  not 
count  ^e  30th  of  April  at  alL  You  exclude  it,  and  begin 
to  count  from  the  Ist  of  May.]  [Blackburn,  J.,  referred 
to  Story  on  Bills,  s.  335.  BiUs  are  on  a  ground  of  their 
own.  The  present  case  is  regulated  by  the  terms  of  the 
Htatnte,  which  prescribe  one  calendar  month  at  least  as 
iteoeeaaxj* 

CoGKBUBif,  G J. — I  am  of  (pinion  that  this  role  must 
be  discharged.  [The  learned  judge,  alter  referring  to  the 
other  grounds  on  which  the  rule  had  been  obtained,  joo- 
ceeded  as  follows:]  *  A  notice  of  one  calendar  month  at 
least  is  required  by  the  statute.  Here  the  notioe  was 
given  on  the  28th  of  April,  and  the  writ  was  issued  on 
the  29th  of  May,  and  I  hold  that  this  is  enough.  In  con- 
sidering what  is  the  length  of  a  calendar  month,  it  is 
sufficient  when  the  months  are  broken,  whatever  be  the 
length  of  either,  to  go  from  one  day  in  one  month  to  the 
corresponding  day  in  the  other.  This  is  the  rule  with 
regard  to  bills  of  exchange.  It  is  true  that  there  is  a 
difference  between  the  two  cases,  but  only  this,  that  in  ^e 
one  you  start  a  day  later  than  you  do  in  the  other.  But 
when  once  you  have  made  a  start,  the  calendar  montii  is 
complete  when  you  reach  the  day  of  the  next  month  cor- 
responding with  the  day  on  which  you  began.  I  think 
that  Mr.  Kingdon  in  his  able  argument  gave  the  key  to 
the  matter — i.e.,  that  in  reckoning  a  calendar  month  you 
cannot  reckon  two  days  of  the  same  number  in  the  same 
month.  This  is  the  true  view,  and  is  consistent  with 
mercantile  usage.  No  case  to  the  contrary  has  been  found 
or  even  suggested.  My  opinion  is  strengthened  by  this 
circumstance,  for  in  some  of  the  cases  cited,  it  would  hare 
been  a  conclusive  answer  to  have  set  up  this  proposition, 
had  the  contrary  view  not  been  considered  firmly  esta- 
blished. 

WiGHTMAN,  J.,  concurred. 

Blackburn,  J. — It  is  settled  that  the  calendar  month 
begins  to  run  t^e  day  after  notice  is  given,  and  the  ques- 
tion is  when  it  ends.  Surely,  at  the  corresponding  period 
of  the  ensuing  month.  In  this  case,  therefore,  I  think 
that  the  plaint  had  a  right  to  commence  his  action  or. 
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the  29th  of  Maj.  It  iB  urged  that  we  ought  to  oonsider 
whether  the  second  of  the  hroken  months  is  a  long  or  a 
short  one,  but  this  is  not  done  in  anj  analogous  case. 
There  is  indeed  one  state  of  facte  which  might  seem  an 
exception.  Suppose  notice  were  giren  in  an  ordinary 
yc^r  on  the  29th  of  January,  then  a  whole  montkiclapses 
before  you  get  to  the  29th  of  February.  In  this  instance, 
however,  I  should  hold  that  having  got  the  whole  of  the 
seoond  month,  the  defendant  was  entitled  to  no  more. 

Ji9iie  d'uoharged. 

Attorney  for  the  plaintiff,  ^1.  Moon, 

Attorneys  for  the  defendant^  Clark^  Graify  <^  Woodcock, 


Q.B. 


Wilson  r.  Oabbiel. 


Juno  5. 


Stt-off — Eq^nitahlc  replication — Auign»ient  qf  pUkintiff*$ 

claim. 

Declaration  for  freight ;  pleCy  fet-ojf.  Replication  on 
eqHit-abCe  grounds,  that  before  tJte  freight  had  become  due, 
(tnd  vrhile  the  plaitttifTs  ship  leas  at  tea  earning  the 
freigJitf  plaiiUijf  assigned  his  claim  in  respect  thereof  to 
Messrs,  E.  and  S,,  in  consideration  of  a  sum  of  money 
Ifnt  bf/  them  to  plaintiff,  of  which  defendant  had  notice 
before  the  freight  liad  become  payable,  and  that  plaintiff 
fC'ts  suing  as  a  trustee  for  Mc»srs  E.  and  S, 

IIjII  (on  demurrer)  thut  the  replication  mas  bad, 

DeolAration  for  freight  on  the  common  money  oounte, 
and  on  charter-party. 

Pleas  to  the  common  money  counts;  (1)  payment  into 
oourt  of  £1S4  lis.  id.;  and  as  to  the  residue  (2)  never 
indebted;  and  (8)  set-off. 

Replication  to  the  3rd  plea,  that  before  the  defend- 
ants became  indebted  to  the  plaintiff,  uid  while  the 
plaintiff's  ship  was  at  sea  and  earning  tiie  freight  men- 
tioned in  the  declaration,  and  before  action,  the  plaintiff 
agreed  with  certain  parties  named  Messrs.  Early  k  Smith, 
in  consideration  of  A  1,500  which  they  then  lent  to  the 
plaintiff,  to  assign  to  them  the  said  freight  then  expected 
to  be  earned  by  the  plaintiff,  to  be  received  by  the  said 
E.  &  S.  towards  satisfaction  as  well  of  ^e  said  sum  of 
i&  1,500  as  of  a  large  sum  of  money  then  due  and  owing 
from  the  plaintiff  to  the  said  E.  &  8.;  and  that  the  sum 
so  due  from  him  to  the  said  B.  k  S.  exceeded  the  amount 
of  the  debts  in  the  said  money  oounts  mentioned,  *'  of  all 
which  premises  the  defendant  before  and  at  the  time  of 
tiie  commencement  of  this  suit,  and  before  any  of  the 
said  debts  or  freights  in  the  said  money  counts  mentioned 
became  due  or  payable,  had  notice,  and  the  plaintiff  says 
that  he  brought  this  action  and  is  proeeouting  ih%  same 
aa  a  trustee  only,  for  the  said  E.  k  S.,  for  their  account 
and  benefit  under  the  agreement  aforesaid.*' 

Demurrer  and  joinder. — The  ground  of  demurrer  was 
that  the  replication  did  not  allege  that  the  assignment  to 
E.  &  S.  was  before  the  debts  sought  to  be  set  off  were  in- 
curred. 

LusK,  Q,C,  (Sir  O.  Sonynuin,  with  him),  for  the  de- 
fendant in  support  of  the  demurrer,  contended  that  if 
thia  replication  were  held  to  be  good,  a  creditor  could  al- 
wys  get  rid  of  a  right  of  set-off  on  the  part  of  his  debtor 
by  aasigning  his  claim  to  a  third  person.  Ho  was  then 
stopped  by  the  Ckmrt. 

J,  Browne  (  Wathin  Williams  with  him)  cited  Burrough 
T.  JftfM,  10  B.  k  0.  558;  Whitehead  y.  Walker,  9  M.  &  W. 
506 ;  and  contended  that  the  debt  being  inchoate  at  the 
time  of  the  aasignment,  the  case  was  similar  to  that  of 
the  holder  of  an  undue  bill  of  exchange,  who  might  by 
indorsing  it  get  rid  of  a  set-off  between  himself  and  th^ 
aooaptor  of  tlie  bill;  and  that  the  replioatlon  was  within 
the  roles  of  equity.  He  also  oitod  J)s  PotkonUr  r.  D$ 
Mattos,  B.  B.  k  E.  461;  6  W.  R.  628;  Story's  Equity  Juris- 
pradenoe>  t61.  2,  p.  H9,  ss.  U,  85.     [Blackbttrn,  J.,  re- 


ferred to  George  v.  Clagett,  7  T.R.859;  Isbergr,  Bowden, 
8  Ex.  858.] 

Lush,  Q.  C,  in  reply,  was  not  called  upon. 

CSocKBUBN,  C.J. — I  am  of  opinion  that  in  this  oaaa  onr 
judgment  should  be  for  the  defendant.  This  being  a  plea 
at  law  the  defendant  is  entitled  at  law  to  set  off  the  debt 
due  from  the  plaintiff  to  him  against  the  plaintiff's  claim. 
And  the  question  for  our  opinion  is  whether  the  plaintiff, 
by  assigning  this  freight  to  Messrs.  Early  k  Smith,  can 
put  the  defendant  in  a  worse  position  than  that  in  which 
he  would  otherwise  be.  I  am  of  opinion  that  he  cannot. 
The  plaintiff,  as  it  seems  to  me,  by  assigning  this  debt, 
which,  subject  of  oourae  to  the  oontingenoy  of  the  ship 
going  down,  must  sooner  or  later  have  become  an  actual 
existing  debt,  could  only  put  Messrs.  Early  k  Smith  in  the 
same  position  as  himself.  He  assigBs  his  right  as  against 
the  defendant  to  Messrs.  Early  k  Smith.  Then,  as  the 
defendant  has  a  daim  which  is  the  subject  of  this  set-off 
against  the  assignor,  that  claim  is  good  against  the 
designees.  I  can  conceive  of  a  state  of  things  in  whioh 
equity  would  prevent  the  defendant  from  setting  off 
against  the  assignees  debts  due  to  him  from  the  assignor. 
For  example,  where  after  notice  of  the  assignment  he  has 
gained  a  daim  whidi,  if  efiDsot  were  given  to  it  under  a 
plea  of  set-off,  would  place  the  ass^ees  in  a  worse  posi- 
tion than  they  were  at  the  time  of  the  assignment.  I 
quite  agree  that  if  he  sought  to  set  off  such  a  daim 
he  would  have  done  that  which  was  inecmitable, 
and  which  a  Court  of  equity  would  not  allow  him  to 
do,  and  of  whioh,  therefore,  we  should  not  aUow  him 
to  reap  the  fruits,  as  being  contrary  to  equity  and  jue^ 
tioa  But  in  this  oase  it  does  not  fi4>pear  that  the  de- 
fendant  had  any  notioe  of  the  assignment  until  after  these 
debts  were  contracted,  and  therefore  he  has  not  done  that 
whioh  in  equity  would  dissentitle  him  to  be  plaoed  in  the 
same  position  as  if  this  assignment  had  never  taken  place. 
If  this  supposed  equitable  doctrine  were  allowed,  it  would 
enable  a  party  who  has  a  debt  due  to  him,  but  who  in 
the  meanwhile  has  inouned  debts  himself  towaxds  the 
debtor,  to  have  the  advantage  of  his  dakn  against  his 
debtor  without  its  being  subject  to  the  claim  of  the 
debtor  against  him,  which  would  be  both  commercially 
and  sodi^  a  great  injustice. 

WiOHTHAN,  J. — I  am  entirely  of  the  same  opinion  as 
the  Lord  Chief  Justice,  and  for  the  reasons  he  has  stated; 
and  esi)ecially  because  I  think  that  the  equity  contended 
for  by  the  plaintiff  cannot  exist,  unless  the  debt  has  ac- 
crued subsequently  to  notice  of  the  assignment. 

Blackbubn,  J. — I  am  of  the  same  opinion.  It  is  not 
necessary  in  this  case  for  the  Court  to  decide  affirmatively 
whether  there  is  an  equitable  right  of  set-off;  but  they  have 
to  dedde  whether  the  Court  will  interfere  to  deprive  the 
defendant  of  his  legal  right  of  set-off.  I  think  that  in 
this  case  the  equity  of  tke  defendant  is  superior  to  that 
of  the  plaintiff.  I  think  the  principle  of  this  case  is 
similar  to  that  which  is  laid  down  in  the  cases  of  George  v. 
dagett,  7  T.  B.  859,  and  Isberg  v.  Bowden,  8  Ex.  852, 
and  which  is  expressed  in  the  latter  case  as  follows: — (p. 
859);  that  **  wheoe  a  principal  permits  an  agent  to  sell  as 
apparent  principal,  and  afterwards  intervenes,  the  buyer 
is  entitled  to  be  plaoed  in  the  same  situation  at  the  time 
of  the  disclosure  of  the  real  prindpal  as  if  the  agent  had 
been  the  real  contracting  party,  and  Is  entitled  to  the  same 
defeuoe,  whether  it  be  by  common  law  or  by  statute  pay* 
ment,  or  set-off,  as  he  was  entitled  to  at  that  time  against 
the  agent,  the  apparent  principal."  I  think  that  if  in- 
stead of  *' agent''  you  read  ^trustee,''  and  instead  of 
"principal"  '*<>tf*ft**  que  tmst,"*  that  passage  would  exactly 
apply  to  the  present  case. 


I 


Judgment  for  the  defendant. 

Attora^ya  for  tiie  plaintiff)  Oowtteikay  ^  Otoome, 

Attorneys  for  the  defiendanty  Thomas  ^  Williams. 
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Ecclesiastical  law — Lay  rector —  Vicar — Bi/fht  to  the  cofi- 
trol  of  the  hodtj  of  the  church,  and  of  tlie  chancel. 

A  lay  rector  of  a  parish  has  not,  as  against  the  vicar , 
any  right  to  the  possession  and  control  eitlicr  of  the  body 
of  tlie  church f  or  of  t/ie  cliancel, 

Tlte  rector  lias  no  more  right  or  interest  in  the  chancel 
tlian  he  lias  in  any  other  part  of  the  church. 

This  was  an  action  of  trespass,  brought  by  the  lay 
rector  of  the  parish  of  Dixton,  against  the  vicar  of  the 
parish  and  one  of  the  churchwardens. 

The  declaration  stated  that  the  defendants  (J.  Dighton 
and  G.  Davis)  broke  and  entered  a  certain  close  of  the 
plaintiff,  that  is  to  say,  the  chancel  of  the  church  in  the 
parish  of  Dixton,  in  the  county  of  Monmouth,  and  damaged 
and  broke  the  door  of  the  said  chancel,  and  took  away  the 
lock  of  the  said  door  and  affixed  another  lock  to  the  said 
door,  and  with  a  key  locked  the  said  last-mentioned  look. 

The  defendants  pleaded  first,  except  as  to  the  taking 
away  of  the  said  lock  after  the  same  had  been  taken  off 
the  said  door,  that  before  and  at  the  time  of  the  commit- 
ting of  the  grievances  in  the  declaration  mentioned,  the 
defendant,  J.  Dighton,  was  the  vicar  and  incumbent  and 
officiating  minister  of  the  said  parish  church,  in  the  de- 
claration mentioned,  and  the  defendant,  G.  Davis,  was 
one  of  the  churchwardens  of  the  said  parish  therein  men- 
tioned, and  that,  before  committing  the  alleged  trespass, 
there  was  only  one  lock  on  the  said  door  and  only  one  key 
to  the  said  lock,  and  the  plaintiff  kept  the  said  key  in  her 
possession,  and  with  the  same  locked  and  fastened  the 
said  door,  and  during  the  period  between  the  hours  of 
divine  service  on  Sundays  kept  the  said  door  so  locked 
and  fastened,  and,  although  required  by  the  defendant 
Dighton  so  to  do,  wrongfully  and  improperly  refused  to 
admit  the  defendant  Dighton,  so  then  being  such  vicar 
incumbent  and  minister  as  aforesaid,  to  have  the  key  to 
the  said  look,  and  thereby  prevented  him  from  having 
access  to  and  from  the  said  chancel  through  the  said  door 
at  such  reasonable  times  as  he,  the  said  Dighton,  as  such 
vicar,  &c.,  was  entitled  to  have.  And  the  plaintiff  on 
several  occasions  whilst  the  said  J.  Dighton,  as  such  vicar. 
Sec,  was  present  in  the  said  chancel  on  Sundays  for  the 
purpose  of  performing  divine  service  therein,  and  during 
the  celebration  of  divine  service  on  Sundays  in  the  said 
parish  church,  against  the  consent  and  will  of  the  said  J. 
Dighton,  as  such  vicar,  &c.,  and  of  the  said  G.  Davis,  as 
such  churchwarden,  wrongfully  and  improperly  opened 
and  kept  open  the  said  door  of  the  said  chancel  to  the 
great  annoyance,  nuieance,  and  disturbance  of  the  defen- 
dants and  other  members  of  the  congregation  then  as- 
sembled in  the  said  parish  church  for  the  celebration  of 
divine  service,  and  against  such  consent  and  will  as  afore- 
said refused  to  allow  the  said  door  to  be  closed,  and  pre- 
vented the  same  from  being  closed.  Therefore,  the  said 
J.  Dighton,  as  such  vicar,  &c.,  and  the  said  G.  Davis,  as 
such  churchwarden,  in  order  that  the  said  J.  Dighton,  as 
such  vicar,  &c.,  might  have  at  all  times  access  and  egress  to 
and  from  the  said  chancel,  through  the  said  door,  and, 
because  he  could  not  otherwise  have  the  same,  and  to  pre- 
vent the  repitition  of  the  said  offence  and  misconduct  of 
the  plaintiff  during  the  celebration  of  divine  service  on 
Sundajrs  in  the  said  church  and  chancel,  did  as  it  was 
reasonable  and  neoessary  to  do  for  the  purposes  aforesaid, 
take  off  the  said  lock,  and  because  it  was  necessary  that 
the  said  door  should  be  fastened  at  such  times  as  it  was 
reasonable  and  proper  to  fasten  the  same,  did  also  fix 
upon  the  same  the  said  other  lock,  in  the  said  first  count 
mentioned,  and  the  defendants  then  caused  two  keys  to 
be  made  to  the  last-mentioned  lock,  one  to  be,  and  the 
same  was,  retained  by  the  defendants,  as  such  ricar  and 
churchwardens  as  aforesaid,  and  the  other  the  defendants 
were  always  ready  and  willing  to  deliver  to  the  plaintiff 


if  she  would  accept  and  receive  the  same,  as  the  plaintiff 
had  notice.  And  the  defendants  in  and  about  the  pre- 
mises did,  to  a  small  and  reasonable  degree,  commit  the 
said  supposed  trespasses  to  which  this  plea  is  pleaded, 
doing  nounnecessary  damage  in  that  behalf. 
Demurrer,  and  joinder  in  demurrer. 

Lush,  Q.C.,  {Bridge  with  him,)  for  the  plaintiff  in  sup- 
port of  the  demurrer,  argued  that  the  freehold  of  the 
chancel  was  in  the  rector,  whether  lay  or  clerical 
(see  Brownlow  and  Goldesborough's  Reports,  p.  45; 
Jon^s  V.  EllU,  2  Y  &  J.  269,  quoting  Sir  Simon 
Degge;  Clifford  v.  Wicks,  1  B.  &  A.  498);  that  the  vicar 
and  churchwardens  might  have  access  to  every  part  of 
the  church;  but  they  had  not  necessarily  a  right  to  go 
through  every  door;  that  in  order  to  constitute  a 
defence  to  this  action,  they  must  prove  either  that 
they  had  a  right  to  go  through  the  particular  door  in 
question,  or  that  it  was  the  only  door  through  which  they 
could  reach  the  chancel  (see  Dimes  v.  Petley,  15  Q.  B. 
276);  and  that  the  right  of  the  vicar  could  only  be  en- 
forced in  the  Ecclesiastical  Ck)urt. 

Phipson  Q.C.,  {Beresford  with  him,)  for  the  defendant 
in  support  of  the  plea,  contended  that  the  plaintiff  had 
not  as  against  the  defendants  such  possession  of  the 
chancel  to  be  entitled  to  maintain  an  action  of  trespass 
in  respect  thereof;  that  the  rector  of  a  church  had  the 
freehold  in  the  chancel  in  the  same  way  as,  and  no 
further  than,  he  had  in  the  church  and  churchyard 
(Grippe'  Law  of  the  Church  and  Clergy,  3rd  ed.,  p.  409; 
Bums'  Ecclesiastical  Law,  by  Phillimore,  9th  ed.,  pp.  350, 
363);  and  that  his  right  is  limited  in  many  particulars, 
therein,  as  that  he  cannot  grant  a  part  of  the  chancel  to 
another,  (^Clifford  v.  Wxchs^  1  B.  &  A.  498),  and  that  the 
ordinary  has  authority  to  grant  sittings  in  the  chancel,  and 
to  exercise  a  general  control  over  it:  (see  Bums'  Ecclesias- 
tical Law,  by  Phillimore,  9th  ed.,  363;  Watson's  Clergy- 
mans  Law,  ch.  xxxix.,  pp.  888,  389;  Bechvcithy.  Harding, 
1  B.  ^  A.  508);  that  where  there  is  a  lay  rector  the 
vicar  is  instituted  and  inducted  in  the  same  manner  as  a 
clerical  rector,  (Blac.  Com.  vol.  1,  pp.  388,  894;  Comyn's 
Digest,  "Ecclesiastical  Persons,"  C.  10;  ih.  C.  14;  see  also 
Bulner  v.  Bultver,  2  B.  &  A.  470,  per  Abbott,  C.J.); 
that  in  all  cases  the  possession  of  the  whole  church  is  in 
the  minister  and  churchwardens  (Cripps'  Law  of  the 
Church  and  Clergy,  3rd  ed.,  p.  409;  Jarratt  v.  Steele,  3 
PhiU.  Ecc.  Rep.  167);  and  that  the  defendants,  having  b> 
virtue  of  their  office  the  control  and  management  of  the 
edifice  of  the  church,  were  entitled  at  all  times  to  access 
through  every  door. 

Lush,  Q.C.,  in  reply. 

Mellor,  J.,  referred  to  Gibson's  Codex  Juris  EccL  Angl. 
p.  199,  ch.  V.  par.  1.  **  The  parson  is  bound  to  repair  the 
chancel.  Not  because  the  freehold  is  in  him,  for  so  is 
the  freehold  of  the  church,  but  by  the  custom  of  Eng- 
land, which  hath  allotted  the  repairs  of  the  chancel  to  the 
parson  and  the  repairs  of  the  church  to  the  parishioners; 
yet  so  that  if  the  custom  had  been  for  the  parish  or  the 
estate  of  a  particular  person  to  repair  the  chancel,  that 
custom  shall  be  good."  And  Lee  v.  Mathews,  3  Hag. 
Ecc.  Rep.  169,  173— -per  Cvr.i  "  The  minister  has  in  the 
first  instance  the  right  to  the  possession  of  the  key  of 
the  church  and  the  churchwardens  have  only  the  custody 
of  the  church  under  him."  Cur.  adv.  wit. 

CocKBURK,  C.J,  delivered  the  judgment  of  the  Court:* 
— This  was  an  action  of  trespass,  brought  by  the  plaintiff, 
as  lay  rector  of  the  parish  of  Dixton,  in  the  county  of  Mon- 
mouth, against  the  defendants,  the  vicar  and  churchwar' 
den  of  the  parish,  for  taking  off  the  lock  of  a  door  leading 
into  the  chancel  of  the  parish  church,  the  plaintiff  claim- 
ing as  lay  rector,  and  without  alleging  any  special  title,  the 

♦  CocKBUBN,  C  J.,  Crompton,  Blackbubk,  and  Mel- 
lor, JJ. 
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Common  Law. 


posseesion  and  oontrol  of  the  ohanoel,  Bnbjeot  to  its  use 
•nd  application  to  the  purposes  of  divine  worship;  and  the 
question  submitted  to  us  was  whether  the  lay  rector  or 
iho  vioar  and  churchwardens  were  entitled  to  the  posses- 
BioQ  and  oontrol  of  the  ohanoel,  and  consequently  to  the 
oontrol  of  this  door  as  well  as  to  the  means  of  access  which 
it  afforded.    On  the  argument,  the  case  for  t^e  plain- 
tiff was  put  on  two  grounds.     It  was  contended  that 
the  freehold  of  a  church  being  in  the  rector,  the  right 
of  posseasion  followed;  and  consequently,  that  as  against 
a  rector,  even  the  incumbent  minister  would  have  at 
common  law  no  right  to  the  possession  of  the  church, 
even  for  the  spiritual  purposes  to  which  it  is  appropriated; 
such  use  being  capable  of  being  enforced  in  the  spiritual 
court  alone;   that  consequently,  a  rector  has  alone  the 
right  to  the  control  of  the  doors  of  the  edifice,  and  is 
bound  to  open  them  only  so  far  as  necessity  might  require 
or  his  own  discretion  might  suggest;  whence  it  would 
follow  that  the  minister  and  churchwardens  would  be 
guilty  of  trespass,  if,  against  the  will  of  the  rector,  they 
forced  open  a  door  of  the  church,  even  for  the  purposes  of 
ministration.     Secondly,  if  this  position  should  be  found 
untenable  as  regards  the  whole  body  of  the  edifice,  it  was 
contended  that  at  all  events  the  chancel  was  peculiarly 
appropriated  to  the  rector;  and  that,  subject  to  its  use  in 
the  administration  of  the  Holy  Communion  and  the  cele- 
bration of  marriage,  the  possession  of  this  part  of  the 
cburch  must  be  taken  to  belong  exclusively  to  him.    We 
are  of  opinion  that  neither  of  these  positions  is  tenable, 
and  that  a  lay  rector  has  not,  as  against  the  vicar,  any  right 
to  the  possession  and  control,  either  of  the  body  of  the 
church  or  of  the  chanceL   It  is  no  doubt  true  that  in  con- 
templation of  law  the  freehold  of  the  church,  and  therefore 
that  of  the  chancel  which  forms  part  of  the  church,  as  well 
as  the  freehold  of  the  churchyard,  is  in  the  rector,  whether 
spiritual  or  lay.    But  this  naked  abstract  right  carries 
with  it,  in  our  judgment,  no  right  of  i)ossession,  the  latter 
being  in  the  incumbent,  who  is  responsible  to  the  ordinary 
for  the  celebration  of  public  worship.    Where  there  ia  a 
spiritual  rector  he  has,  when  inducted,  the  corporal  pos- 
session of  the  Church  for  the  use  of  the  parishioners,  sub- 
ject to  the  control  of  the  ordinary.    Where  there  is  no 
spiritual  rector  the  vicar  or  the  perpetual  curate  has,  upon 
induction,  the  like  possession  for  the  like  purposes  (see 
Jones  V.  Ullig,  2  Y.  &  J.  269).    In  the  case  of  Ji,  v.  Hiek-^ 
man,  2  East's  Pleas  of  the  Crown,  593,  the  prisoner  was 
held  to  have  been  properly  convicted  of  stealing  lead  from 
a  church,  on  a  count  which  laid  the  property  in  the  vicar. 
If  the  lay  impropriator,  by  the  mere  fact  of  being  so,  has 
not  only  the  freehold  of  Uie  church,  but  the  possession  as 
incident  to  the  freehold,  that  conviction  would  have  been 
improper.    Independently  of  these  authorities,  when  it  is 
borne  in  mind  that  churches  in  their  origin  were  dedi- 
cated by  those  who  erected  them  and  gave  the  sites  on 
which  they  were  built  for  the  purposes  of  religion  and  the 
worship  of  God,  it  would  obviously  be  inconsistent  with 
the  object  for  which  they  were  established  to  hold  that  in 
the  case  of  a  lay  impropriator  the  right  of  possession 
followed  the  freehold  which,  in  contemplation  of  law,  is 
in  the  rector.    It  seems  to  us,  therefore,  that  the  position 
that  a  lay  rector  has,  as  against  the  vicar,  a  right  to  the 
possession  of  the  church,  is  one  which  cannot  be  sustained. 
We  are  equally  of  opinion  that  in  this  respect  there  is  no 
distinction  between  the   body  of  the  church  and  the 
chanceL     In  the  case  of  Clifford  v.  Wiclts,  1  B.  &  A.  607, 
Holroyd,  J,  says  **The  rector  has  the  freehold  in  the 
chancel  in  the  same  manner  as  he  has  in  the  church  and 
diurohyazd."    And  we  are  of  opinion  that  the  rector  has 
no  more  right  or  interest  in  the  chancel  than  he  has  in 
any  other  part  of  the  church.    The  notion  that  the  chan- 
cel is  part  of  the  rector's  glebe,  though  entertained  by 
Loid  Coke,*  is  now  exploded.  It  is  true  the  rector  is  bound 
to  repair  the  chancel,  but  this  arises  not  from  his  having 

*  See  Brownlow  and  Goldesborough's  Reports,  p.  45. 


any  peculiar  property  or  interest  therein;  but  by  the  cus- 
tom of  the  realm  (Com.  Dig.  "  JSsglUe,**  C.  2.)     Probably 
this  custom  had  its  origin  in  the  fact  that  the  nave  or 
body  of  the  church  was  appropriated  to  the  parishioners, 
while  the  chancel  was  appropriated  to  the  performance  of 
the  holy  offices,  and  the  seats  of  the  ministers.   Originally 
all  repairs,  both  of  nave  and  chancel,  were  defrayed  out 
of  the  tithes;  but  in  process  of  time  the  clergy  succeeded 
in  inducing  the  laity  to  take  upon  them  the  burden  of 
repairing  that  portion  of  the  church  which  was  allotted 
to  them.    To  induce  them  to  undertake  to  repair  the 
chancel,  in  which  the  clergy  and  their  assistants  had 
their  places,  would  of  course  have  been  a  matter  of  much 
greater  difficulty.    Moreover,  the  liability  of  the  rector  to 
repair  the  chancel  is  not  universaL    It  is  said  that  where 
there  are  both  rector  and  vicar  in  the  same  church,  they 
shall,  there  being  no  custom  to  the  contrary,  contribute  to 
the  repair  of  the  chancel  in  proportion  to  their  benefice; 
(Rogers'  EocL   Law,   2nd  ed.,  title   "Church,"  p.   159, 
citing  Lindwood,    253.)      Or,  if  there  be    a  perpetual 
vicar,  the  repairs  may  be  cast  upon  him   (Com.   Dig. 
•'  JEfffflise "   G.  2.)      Nor  does    the   general  right  of  a 
rector  to  have    a   pew  in  the  chancel  carry  with    it 
any   further   consequence,   as  relates   to  any   peculiar 
right  or  interest  in  that  part  of  the  church.     Originally 
vicars  had  the  like  right.    "  The  right  of  a  seat  in  the 
chancel,"  says  Brown  (Eccl.  Law,  tit  "  Church,"  s.  13), 
"  was  originally  in  every  vicar."  Further  on  he  says, "  It  is 
a  very  groundless  notion  with  impropriators  that  they  have 
the  same  right  in  the  great  chancel  that  a  nobleman  hath  in 
a  lesser.    These  lesser  chancels  are  supposed  by  lawyers  to 
have  been  erected  for  the  sole  use  of  these  noble  persons, 
whereas  it  is  dear  the  gpreat  chancels  were  originally  for 
the  use  of  clergy  and  people;  but  especially  for  the  cele- 
bration of  the  eucharist  and  other  public  offices  of  reli- 
gion; these  to  be  performed  by  the  curate  and  his  assist- 
ants.   That  the  parsons  repair  these  great  chancels  doth 
not  at  all  prove  their  sole  right  to  them;  for  they  were 
bound  originally  to  repair  the  church  as  well  as  the  chan- 
cel, and  of  common  right  the  repairs  of  the  church  are 
still  in  the  parson;  it  is  custom  only  eases  them  of  this 
burden.     The  ordinary  hath  no  power  to  order  morning 
or  evening  prayer  to  be  said  in  noblemen's  chancels;  but 
he  can  order  them  to  be  said  in  the  great  chanceL" 
There  appears  to  be  no  doubt  that  the  jurisdiction  of  the 
ordinary  for  the  benefit  of  the  parishioners  extends  to 
the  chancel  as  well  as  to  the  church.     Gibson  says  that 
the  seats  in  the  chancel  are  under  the  disposition,  of  the 
ordinary  in  like  manner  as  those  in  the  body  of  the 
church.    "  Which  "  he  says,  "  needs  only  to  be  mentioned 
because  there  can  be  no  real  ground  for  exempting  it 
from  the  power  of  the  ordinary,    since  the  freehold  of 
the  church  is  as  much  in  the  parson  as  the  freehold  of 
the  chancel;  but  this  hinders  not  the  authority  of  the 
ordinary  in  the  church,  and  therefore  not  in  the  chancel." 
Gibsons'  Codex  Juris.  Eocl.  Angl.  226.     In  aiffard  v. 
Wicki,  1  B.  &  A.  506,  Bayley,  J.,  says,  "  The  general 
rule  is  that  the  rector  is  entitled  to  the  principal  pew  in 
the  chancel,  but  that  the  ordinary  may  grant  permission 
to  other  persons  to  have  pews  there."    Mr.  Rogers,  in  his 
work  on  Ecclesiastical  Law  (2  ed.),  title  "  Church,"  p.  178, 
says, "  It  seems  to  be  now  generally  considered  that  the  juris- 
diction of  the  ordinary  extends  to  the  chancel  as  well  as 
to  the  other  parts  of  the  church.    The  circumstance  that 
the  freehold  is  in  the  rector  would  equally  be  an  ob- 
jection to  the  power  of  the  ordinary  over  the  other  parts, 
for  the  freehold  of  the  whole  is  in  the  rector.    Neither 
does  the  circumstance  of  his  being  bound  to  repair  affect 
the  question;   for  he  is  bound  to  repair  the  chancel  of 
common  right,  as  the  parishioners  are  bound,  of  common 
right,  to  repair  the  nave  of  the  church;  but  that  gives 
them  no  right  to  dispose  of  seats  in  the  nave,  nor,  in  any 
way,  oust  the  jurisdiction  of  the  ordinary."    In  Bich  v. 
BuihnaUy  4  Hagg.  Bed.  Rep.  164,  it  was  held  that  the  lay 
rector  is  not  entitled,  as  of  right,  to  make  a  vault,  or  affix 
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tablets  in  the  ohancel,  without  leave  of  the  ordinary; 
nor  is  he  entitled  to  a  faculiiy  for  suok  purposes  without 
layini:  before  the  ordinary  the  particulars,  so  as  to  satisfy 
him  that  the  tablets  or  vaults  will  not  interrupt  the  parish- 
ioners in  the  use  and  enjoyment  of  the  chanceL  In  giving 
judgment  Sir  J.  Nicholl  observes  (p.  170) — "Though  the 
freehold  of  the  chancel  may  be  in  the  rector,  lay  or  spiri- 
tual, as  by  a  sort  of  legal  fiction  the  freehold  of  the  church 
is  in  the  incumbent,  and  though  the  burden  of  repairing  the 
cfamcel  Hu^  vert  on  cook  nckir,  yet  the  use  of  it  belongs 
to  the  pari^oners  for  the  decent  and  oonv^iient  Celebris 
tion  of  the  holy  communion,  and  the  solemnization  of 
marriage,  and  by  the  rubric  that  portion  of  the  communion 
service  which  forms  a  part  of  the  regular  morning  service  is 
directed  to  be  read  from  the  communion  table,  which  is  ap- 
pointed to  stand  in  the  body  of  the  church  or  in  the 
chanceL"  In  the  case  of  Jar  rati  v.  Steeh,  8  PhilL  EccL 
Bep.  1C7,  which  was  a  suit  instituted  in  the  Arches  Court 
of  Canterbury  by  a  vicar  against  the  lessee  of  the  great 
tithes  for  having  forced  open  the  door  of  the  chancel  on 
which  the  vicar  had  placed  a  look,  and  pulled  down  part 
of  two  pews,  with  a  view  to  the  erection  of  new  ones,  Sir 
J.Nich9l,ln  giving  judgment  (p.l06),  said  that  "all  persons 
ought  to  understand  that  the  sacred  edifice  of  the  church 
is  under  tiie  proteotiep.  of  the  ecclesiastical  laws  as  they 
are  administered  in  these  Coorte;  that  the  pnnsoaiinn  of 
t^e  church  is  in  the  minister  and  the  ohuxohwaxdens-, 
and  that  no  person  has  a  right  to  enter  it  when  it  is  not 
open  for  divine  service,  except  with  their  permission  and 
under  their  authorify."  It  evidently  did  not  occur  to  the 
mind  of  the  learned  judge  to  doubt  l^at  the  vioar  was 
entitled  to  the  possession  of  the  chancel,  or  that  the  suit 
was  rightly  instituted  by  him.  On  these  grounds  we  are 
of  opinion  that  our  judgment  should  be  for  the  de- 
fendanta 

Judgment  for  defendaKti. 

Attorneys  for  the  plaintiff,  WalJtery  Grant ^,^'  Martinenu- 

Attorneys  for  the  defendants,  E^  <(*  Co. 


B.C.  June  11,12. 

Keg.  r.  The  Inns  of  Coubt  Hotel  Company 

(Limited.) 
Ilx  parte  BuDOLF. 

Company,  registered^- OMiffotion  to  register  tranter — 
dtlli,  when  not  «  debt  to  the  company — 25  ^  26  VUft. 
o,  8^,  8,  16 — Companies  Clauses  Act,  provisions  of,  dis- 
Hngnished. 

A  shareholder  in  a  company  registered  under  the  Com" 
panics  Act,  1862,  executed  a  transfer  of  shares  btfore  he 
had  paid  the  nhoU  of  the  deposit  due  from  him  upon  allot' 
ment,  and  having  lodged  the  deed  at  the  office,  applied 
to  have  the  tranter  registered,  hut  registration  was  re- 
fused upon  the  ground  that  lie  was  indebted.  He  subse* 
quently  paid  up  all  the  unpaid  deposit,  and  again  applied 
for  registration^  ashing  to  have  back  the  trantfer  duly  regis- 
tered. Three  days  afterwards  his  attorneys  received  a 
letter  from  the  secretary  of  the  company,  stating  that  a 
call  of  ^l  per  share  had  been  made  at  a  meeting  of  the 
board  held  fourteen  days  before  the  day  on  which  Tie  had 
paid  up  the  unpaid  deposit,  but  not  giving  any  notice  of 
the  time  or  place  of  payment.  The  articles  of  association 
provide  that  calls  shall  be  deemed  made  when  the  resolu- 
tion is  passed,  and  that  directors  may  decline  to  register 
transfers  made  by  shareholders  indebted  to  them. 

Meld,  upon  a  rule  for  a  mandamus  to  register  the  trans- 
fer, that  the  rule  must  be  made  absolute;  that  the  call  did 
not  constitute  the  applicant  a  shareholder  indebted  to  the 
company  ;  and  tJiat  the  provision  in  25  f  26  Vict.  c.  89, 
•f.  16,  that  moneys  payable  by  a  member,  Jj'C.,  shall  be 
'deemed  to  be  a  debt  due,  ^c,  had  no  bearing  on  the  facts 
^  this  case, 

Boviil,  Q.C.,  and  Stavely  Hill  sliowed  cause  against  a 


rule  nisi  for  a  mandamus  to  order  the  company  above 
named  to  register  a  transfer  of  shares.* 

The  company  is  a  company  xegiatered  under  the  Com- 
panies Act,  18C2,  25  k  20  Vict  c.  89,  the  16th  section  of 
which  {inter  alia)  provides  that  *'  all  moneys  payable  by 
any  member  to  the  company  in  pursuance  of  the  condi- 
tions and  regulations  of  the  company  .  .  .  shaU  be  daettii^ 
to  be  a  debt  due  from  such  member  to  the  aampany.'* 

Upon  theapi^icatioiiof  Aodelf  iOO  ahares  were  allotted 
to  hLn;  aai,  upon  leoeiving  the  allotment,  which  he  ac- 
cepted, he  became  liable  to  pay  HI  per  share.  He  paid 
10s.  per  share  only,  and  neglected  to  pay  the  remaining 
lOs.  and  whilst  that  sum  was  unpaid — viz.  on  April  20, 
1868 — ^he  executed  a  transfer  of  400  shares  to  a  single 
woman,  Lavinia  Caroline  Yon  Holten,  lor  a  nominal  con- 
sideration, and  lodged  the  transfer  with  the  company  for 
vegiBtration;  which,  upon  the  ground  that  he  was  indebted 
to  the  company  in  10s.  per  share,  they  decdined  to  make. 
On  the  8th  of  Mi^  he  paid  op  the  10s.  per  share  then  re- 
maining unpaid,  and  demanded  a  return  of  the  deed  of 
transfer,  which  had  remained  at  the  offioe  of  the  company, 
duly  registered.  On  the  11th  of  May  his  attorneys  re- 
ceived a  letter,  informing  them  that  on  the  28rd  of  April 
a  call  of  S,\  per  share  had  been  made  at  a  meeting  of  ikm 
board;  and  it  appeared  that  this  caU  had  ban  Made  bgr  a 
wwlMtion  of  tbe  boMiM  wsA  iiwrtit,  piqrable  on  tte 
>Hh  ef  flepteinbai  Bwrt^  net  to  meet  any  bond  fide  etigm^^ 
of  the  oou^Mny,  but  to  prevent  Rndolf  from  tmnsf^Brring* 
his  shavesi  and  that^  otherwise  than  by  the  letter  to  his 
attorneys,  no  notice  of  it  had  been  given  to  him,  nor  of 
1^  time  or  place  ef  payment,  or  of  the  persons  to  whom 
it  was  required  to  be  paid.  The  4tli<dause  of  the  artatdes 
cl  association  of  the  company  provides  that  a  call  shall  be 
deemed  to  be  made  when  the  resolution  of  the  boaid 
anthorising  it  is  paa^d;  and  the  8th  clause  provides  that 
the  directors  may  decline  to  r^rister  any  transfer  of  shares 
made  by  a  shareholder  who  is  indebted  to  them. 

Bovifl  and  Hill  argued,  Ist,  that  the  transfer  was  bad  , 
upon  the  ground  that  it  was  made  whilst  the  shareholder 
was  indebted  to  the  company  in  1  Os.  per  share,  but  this 
was  not  pressed;  2ndly,  that  inasmuch  as  the  transfer  had 
been  made  before  the  second  10s.  per  share  was  paid,  ttio 
shareholder  was  at  that  time  indebted  to  the  company 
within  the  meaning  of  the  8th  clause  above,  and  could 
not,  by  subsequently  paying  up  the  amount  due,  entitle 
himself  to  registration;  Sydly,  that  as  by  a  resolution  of 
the  boaid  a  call  of  £1  had  been  made  on  the  2drd  of 
April,  the  payment  of  the  10s.  per  share  on  the  8th  of 
May  did  not  entitle  him  to  registration,  as  he  was  still 
indebted  to  the  company  in  the  amount  of  that  call;  that 
a  call  is  debitum  in  prtpsenti  solvendum  in  future ;  that 
unless  he  was  made  liable  no  one  would  be  liable,  for  that 
the  transferee  might  say  she  was  not  a  shareholder 
when  the  call  was  made.  [Melloe,  J. — Is  there  anything 
in  the  statute  which  provides  that  a  transfer  shall  not 
operate  till  it  has  been  registered?]  It  was  admitted 
there  was  not  25  k  26  Vict.  c.  89,  s.  16,  was  relied  nx>on 
as  a  g^ood  answer  to  the  application;  and  1  Cliitty*s  Stat. 
644,  was  referred  to  as  to  the  necessity  of  giving  notice  of 
the  time  and  place  when  and  where  a  caul  is  to  be  paid. 
The  shares  had  been  taken  in  the  hope  of  making  great 
profit,  and  the  transfier  was  for  the  purpose  of  evading 
liabilities  for  which  the  shareholder  was  fairly  responsible. 

Ka whins,  Q.C,  and  Henry  James  supported  the  rule.— 
No  objection  could  be  urged  to  the  valWity  of  the  trans- 
fer. As  between  Budolf  and  the  transferee  that  Was 
good;  but  it  was  said  the  company  were  not  bound  to 
register  it.  The  call  was  not  a  debt  due  to  the  oompaa^y. 
It  had  been  made  without  notice  to  the  shareholder,  or 
of  the  time  or  place  or  persons  when,  where,  or  to  %h(un 
it  was  to  be  paid.  It  was  a  mere  fraudulent  device  en 
Uie  part  of  the  company  to  prevent  the  shareholder  from 
tnmsfening  hb  ^iBoam  andjrtieMnf  hims^  irom  liabiH- 
ties.    If  it  should  be  held  that  this  was  a  debt,  the  board 
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by  making  oalls  without  notioe  might  retain  shareholderB 
upon  th^  list  till  all  time.  [Mellob,  J. — How  can  a 
call  be  a  debt  if  notioe  of  it  is  not  given?]  Before  any 
aetion  for  a  eaU  oould  be  brought  notice  is  essential;  and 
if  no  action  oould  be  brought  it  oan  be  no  debt  The 
transfer  was  lawful,  though  to  a  pauper:  Ex  parte  Budd, 
31  L.  J.  C.  C.  4.  The  terms  of  the  present  statute  differ 
from  those  of  the  Companies  Clauses  Act.  Under  that 
Act  the  power  to  register  was  restricted  till  all  calls  were 
paid.  [Mellob,  J. — ^The  difficulty  I  feel  is  that  till  a 
sharehoMer  has  notioe,  and  knows  to  whom  and  where  he 
is  to  pay,  he  cannot  pay.]  This  was  not  a  bond  fide 
can  Iot  the  legitimate  exigencies  of  the  company;  but 
simply  to  put  a  stop  on  the  transfer.  In  the  agenda 
\iwdL  the  notioe  of  the  board  meeting  ia— to  consider  the 
desirabflitj  of  allowing  Mr.  Bud<^f  to  transfer  his 
shares;  and  against  that  entry — *'make  a  oaU."  Tlie 
•hareholder  eannot  now  make  another  transfer.  He  is 
bound  to  his  transferee.  The  question  is  to  be  considered 
with  xeferenoe  to  the  rights  of  the  parties  on  the  22nd  of 
April.  Our,  adv,  vult, 

^une  12. — Mbllob,  J.— In  this  case  Frederiok  Rudolf 
lia4  applied  for  500  shares  in  the  Inns  of  Court  Company 
(LUnited),  and  had  paid  10s.  per  share  on  making  the  tap- 
plication,  by  wi^  of  oaution  money,  and  on  reoeiying  the 
allotments  which  he  accepted  he  became  liable  to  pay 
lOs.  per  share  in  addition,  making  together  £1  per  share 
required  to  be  paid  on  the  allotment.  He  neglected  to 
pay  the  seoond  lOa.  per  share,  and  whilst  it  remained  un- 
paid— YiM,f  oa  the  SOth  of  April  last—he  exeeuted  atrana- 
fer  of  400  ahazes  to  Layinia  CaroUne  Von  Holten  In  oon- 
sideration  of  A5,  and  on  the  2l8t  of  April  lodged  it  with 
the  company  for  registration.  The  compauy  declined  to 
register  the  transfer,  on  the  ground  that  Hr.  Budolf  was 
indebted  to  the  company  in  ti^e  amount  of  lOs.  per  share, 
being  the  balance  of  £1  per  share,  on  the  allotment  re- 
maining unpaid.  Whilst  the  deed  of  transfer  remained 
at  the  offloe  for  registration — vis.,  on  the  8th  of  May — ^Mr. 
Rudolf  paid  the  irnnafntng  lOs.  per  share  to  t^e  com- 
pany's  bankers,  and  demanded  a  return  of  the  transfer, 
duly  registered.  On  Hbe  11th  of  May  the  aeoretaiy  of  the 
company,  in  a  letter  to  the  attorneys  of  Mr.  Rudolf,  in- 
formed them  that  on  the  23rd  of  April  preceding  a  call 
of  £1  per  share  had  been  made  at  a  meeting  of  the  board. 
It  further  appeared  that  at  a  meeting  of  the  board  on  the 
23rd  of  April  it  was  resolved  that  a  call  of  £1  per  share 
be  made  payable  on  the  29th  of  September  next.  No  no- 
tice of  such  caU  was  given  otherwise  than  by  the  above- 
mentioned  letter  of  the  secretary  of  the  company  to  the 
attorneys  of  Mr.  Budolf,  nor  was  any  notice  of  the  time 
or  plaee  of  payment,  or  of  the  persoiM  to  whom  the  call 
was  required  to  be  paid,  given  to  Mr.  Budolf.  And  it 
further  appeared  tiiat  such  call  was  not  made  to  answer 
any  bond  fide  exigency  of  the  company,  but  was  made 
with  a  view  of  preventing  the  tnmsfer  by  Mr.  Budolf 
of  such  400  shares.  The  4tii  and  8th  clauses  of  the  deed 
of  association  were  mainly  relied  on  l^  the  company. 
Hie  4th  dause  provides  that  a  oall  shall  be  deemed  to  be 
made  when  the  resolution  of  the  board  of  directors 
authorising  such  oall  was  passed.  This  appears  to  be  in- 
tended to  obviate  any  difi&culty  as  to  what  should  consti- 
tute a  call,  but  it  appears  to  me  that  no  duty  was  imposed 
on  the  shaj^older  to  pay  such  call  until  he  had  received 
a  notice  under  the  8rd  clause,  specifying  the  persons  to 
whom  such  caU  was  to  be  paid,  and  the  time  and  place  of 
payment.  The  argument,  however,  mainly  rested  on  the 
8th  clause,  which  provides  that  the  directors  may  decline 
to  register  any  transfer  of  shares  made  by  a  shareholder 
who  is  indebted  to  them.  It  was  contended  that  a  trans- 
fear  made  by  a  person,  who  at  the  time  of  making  it  was 
Indebtad  to  the  company,  could  not  be  registered  at  all, 
although  soeh  person  afterwards  paid  the  amount  due  to 
the  oompany,  and  then  presented  it  for  registration.  It 
was  fuller  contended  that  even  If  the  payment  of  the 


lOs.  per  dbtan  hy  Mr.  Budolf  subsequently  operated  to 
make  the  transfer  valid,  and  to  enable  him  to  register  it, 
still,  that  the  call  made  on  the  2did  of  April,  by  resolu- 
tion of  the  board,  rendered  Iklm  a  shareholder,  who  was 
then  indebted  to  them,  and  justified  tibraa  in  refusing 
registration  of  the  transfer.  The  16th  section  of  25  &  26 
Vict  c.  89,  was  also  relied  upon  as  defining  what  should 
be  deemed  to  be  a  '^  debt  due  "  from  any  member  to  the 
company.  I  am  of  opinion  that  none  of  these  grounds 
will  avail  the  company,  and  that  Mr.  Budolf  was  enti- 
tled to  have  his  transfer  registered  on  the  payment  of  the 
10s.,  the  balance  remaining  due  upon  each  share  by  virtue 
of  the  allotment  and  acceptanoe,  and  that  the  call  made 
on  the  23Td  April,  assuming  it  to  have  been  a  londfide  call, 
did  not  nnder  the  drcumstances  constitute  Mr.  Budolf  a 
shareholder  indebted  to  the  company.  By  the  Companies 
Clauses  Act,  8  Vict.  c.  16,  s.  16,  it  is  provided  that  no 
shareholder  shall  be  entitled  to  transfer  his  shares  after 
any  call  shall  have  been  made  in  respect  thereof.  The 
words  in  the  deed  in  question,  and  in  the  Act  under 
which  such  deed  is  framed,  are  very  different  to  thoee  in 
the  Companies  Clauses  Act;  and  it  appears  to  me  that  the 
effect  of  Budi  deed  and  statute  is  to  make  diares  transfer- 
able by  a  shareholder,  subject  only  to  the  restriction  that 
the  company  shall  not  be  required  to  register  the  transfer 
BO  long  as  the  shareholder  is  indebted  to  them.  It  is  to 
be  observed  that  there  is  no  limit  to  the  time  at  which 
the  oall  may  be  made  payable,  except  the  limit  that  no 
call  shall  be  made  in  less  time  than  two  months  aftw  the 
payment  of  the  prerions  call;  and  if  a  resolution,  maikng 
a  call  payable  at  the  end  of  a  year  or  two  years  from  the 
making  of  it  could  ipso  facto  constitute  a  shareholder  in- 
debted to  such  company,  it  would  absolutely  prevent  the 
transfer  of  shares  until  the  directors  had  notified  the  time 
and  place  of  payment  and  the  persons  to  whom  such  call 
should  be  paid.  I  think  that  the  impediment  to  the  re- 
gistration, arising  out  of  the  fact  of  tne  shareholder  being 
indebted  to  the  company,  must  be  determined  by  the  state 
of  things  existing  at  the  time  that  the  deed  of  transfer  is 
presented  for  registration  to  the  company.  The  16th  sec- 
tion, relied  upon  by  the  company,  appears  to  me  to  have 
no  bearing  xr^n  the  particular  facts  of  this  case,  but  to 
have  been  intended  to  meet  an  entirely  different  state  of 
things.  I  think,  therefore,  that  this  rule  must  be  made 
absolute;  the  registration  to  take  effect  from  the  pay- 
ment of  the  balance  of  10s.  per  share  by  Mr.  Budolf. 

Ihde  absolute. 

Attorneys  for  the  company,  Drvce  ^  Co. 

Attorneys  for  Mr.  Budolf,  Blake  4'  Snow. 


C.P. 


HOWELLS  V  WyNN. 


June  2S. 


Beff.  6en,  B,  T.  1858,  rule  16 — Special  case — Paper  hoolcs 

—  Where  to  be  delivered. 

The  paper  boohs  of  a  special  case  are  to  be  delivered 
to  the  judges'  clerhs  at  the  judges*  chambers,  Bolls-build' 
ings. 

Upon  this  ease  being  called  on, 

Hayes,  Serjt.,  tcft  the  appellant,  objected  that  the  res- 
pondent had  not  delivered  his  paper  books;  that  the 
appellant  delivered  them  for  him,  and  demanded  the 
costs  thereof . 

The  case  was  set  down  for  argument  on  the  4th  of 
April.  On  the  28th  the  appellant's  attorney  delivered 
two  paper  books  at  judges'  chambers,  according  to  practice. 
On  the  30th  he  searched  and  foxmd  that  the  respondent 
had  not  delivered  his  two  books;  according,  he  de- 
livered two  for  the  respondent^  in  order  that  the  case 
might  not  be  struck  out.  The  books  had  been  delivered 
at  Westminster. 

Welsbfy  ftr  Uie  respondMit. 
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Common  Law. 


Fbean  v.  Sabgent. — In  the  goods  op  Mathias. — Owen  r.  Williams. 


Pbobate. 


Williams,  J. — It  is  not  stated  in  the  16th  rule  of 
Hilary  Term,  1853,  where  the  books  are  to  be  delivered, 
but  it  is  obvious  that  the  place  to  deliver  the  books  to 
the  judges  must  be  at  the  judges'  chambers,  Bolls-build- 
ings. This  is  stated  to  be  the  practice;  and  if  it  were 
not  the  one  party  could  not  find  out  whether  his  adver- 
sary had  complied  with  the  practice. 

WiLLES  and  Byles,  JJ.,  concurred. 

Judgment  for  appellant;  respondent  to  pay  cost 9  of  extra 
hooks. 

Attorney  for  the  appellant,  BerTielcy  S^  Calcott. 

Attorneys  for  the  respondent,  The  Solictor  to  tlie 
Treasury, 


Prean  V,  Sabgent. 


June  6. 


Cjsts — Arbitration — Defamation — Damages  tinder  forty 
shillings — Agreement  of  the  parties — 21  Joe,  1,  c,  16 — 
3^4  Vict.  c.  24. 

An  action  of  defamation  was  by  cofisent  of  the  parties 
referred  to  two  arbitrators^  and  the  costs  of  the  cause  were 
by  the  agreement  of  I'cference  to  abide  the  events  and  tlte 
costs  of  the  reference  were  to  be  in  tlie  discretion  of  the 
arbitrators.  The  arbitrators  found  one  of  the  issites  in 
favour  of  the  plaintiff  with  twenty  shillings  damageSy  and 
the  other  issues  in  favour  of  the  defendant^  and  directed 
tlie  defendant  to  pay  all  the  costs  of  the  reference,  and  tJie 
costs  were  taxed. 

On  a  motion  to  review  the  Master'' s  taxation,  the  Court 
refused  the  rule. 

This  was  a  rule  calling  on  the  plaintiff  to  show  cause 
why  the  master  should  not  review  his  taxation  in  the 
above  cause.  The  affidavits  stated  that  the  action  was 
brought  to  recover  damages  fer  slander;  that  issue  was 
joined  on  the  defendant*s  pleas  and  notice  of  trial  given; 
that  by  an  agreement  entered  into  between  the  plain- 
tiff and  the  defendant,  the  cause  was  referred  to  two 
arbitrators,  and  it  was  part  of  the  terms  of  the  agree- 
ment that  the  costs  of  the  cause  should  abide  the 
event,  and  that  the  costs  of  the  reference  should  be  in 
the  discretion  of  the  arbitrators;  and  that  the  submission 
should  be  made  a  rule  of  court.  The  arbitrator  found  the 
Ist  and  2nd  issues  in  favour  of  the  defendant,  and  the 
3rd  in  favour  of  the  plaintiff,  and  assessed  the  damages  at 
20s.;  and  further,  directed  the  defendant  to  pay  both  his 
own  and  the  plaintiff's  costs  of  reference  and  award. 
The  submission  was  made  a  rule  of  court,  and  the  costs 
of  the  cause  were  taxed  by  the  master  at  £36  19s.  lid.,  and 
the  costs  of  the  reference  and  award  at  £39  48.  1  Id. 

T.  n.  Sanders,  in  support  of  the  rule. — ^The  plaintiff  is 
not  entitled  to  his  costs  in  the  cause.  The  damages  do 
not  amount  to  40s.  The  action  was  for  slander.  The  arbi- 
trators were  in  the  situation  of  a  jury,  and  they  assess  the 
damages  at  20s.  [Mabtin,  B. — Where  a  cause  is  referred, 
and  the  costs  of  the  cause  are  to  abide  the  event,  the 
statute  of  James  does  not  apply.]  If  the  case  had  gone 
to  trial,  the  plaintiff  could  not  have  had  costs  on  these 
damages.  He  cited  Wigens  v.  Cnoh,  6  C.  B.  N.  S.  784,  28 
L.  J.  C.  P.  312;  Griffith*  v.  TJwmas,  4  Dow.  &  L.  109; 
Mfans  V.  Jiees,  9  C.  B.  N.  S.  891,  9  W.  R.  73;  Swingle- 
hurst  y.  Altham,  3  Term  Rep.  138;  21  James  1,  o.  16; 
3  &  4  Vict.  c.  24. 

Mabtin,  B. — ^This  was  altogether  a  matter  of  agreement 
between  the  parties,  and  the  statutes  do  not  affect  the 
question.  This  was  so  decided  in  Robertson  v.  Sterne, 
13  C.  B.  N.  S.  248,  11  W.  R.  94.  The  rule  must  be 
refused. 

Bramwbll,  B.->The  case  is  not  affected  by  the  statntes. 

Pollock,  C.B.,  and  Channell,  B.,  concurred. 

Jtnle  refused. 

Attorneys  for  the  defendants,  Surr  ^-  GHbhle. 


May  5;  June  2. 
In  the  goods  of  Mathias. 

Unexecuted  testamentary  paper  written  after  the  execution 
of  a  will,  and  before  the  execution  of  a  codicil,  but  not 
referred  to  in  the  codicil. 

The  Court  refused  to  grant  probate  of  an  unexecuted 

memorandum  written  by  a  deceased  after  the  execution  of 

her  will,  and  before  the  execution  of  a  codicil,  but  not  re^ 

f erred  to  in  the  codicil.    {See  In  the  goods  of  Stewart, 

ante  540.) 

Lydia  Mathias,  spinster,  who  died  on  the  80th  of  March, 
1863,  left  a  vrill,  which  was  duly  executed  on  the  15th  of 
March,  1848,  and  two  codicils  duly  executed  respectively 
on  the  8th  of  June,  1858,  and  the  22nd  of  July,  1862. 
These  codicils  were  written  on  the  same  sheet  of  paper 
as  the  will.  The  will  contained  this  clause:  "  I  request 
my  trinkets  may  be  divided  as  I  shall  direct  in  a  small 
memorandum."  After  her  death  a  memorandum  was 
found  folded  up  with  her  will  and  codicils,  and  headed 
"  Memorandum  of  trinkets  referred  to  in  my  wilV  This 
paper  was  in  the  handwriting  of  the  deceased.  The  codi- 
cils contained  no  reference  to  the  memorandum. 

Swdbey,  Dr.,  moved  for  probate  of  the  will  and  codi- 
cils, and  also  of  the  memorandum. 

Sir.  G.  Obesswell. —  Unless  you  can  show  that  the 
memorandum  was  in  existence  before  the  execution  of 
the  second  codicil  it  is  not  entitled  to  probate. 

The  case  stood  over  for  further  affidavits. 

June  2. — Swdbey^  Dr.,  renewed  the  motion  upon  an 
affidavit  that  the  deceased  had  spoken  of  having  made 
the  memorandum  in  1861,  before  the  execution  of  the 
second  codiciL 

Sir  G.  Cbesswell. — It  now  appears  that  the  memo- 
randum was  in  existence  before  the  second  codicil  was 
executed,  but  it  is  not  referred  to  in  the  codicil,  and  I 
doubt  whether  probate  of  it  can  be  granted.  The  codicil 
confirms  the  vrill,  but  the  memorandum  forms  no  part  of 
the  will. 

Swabey,  Dr.,  referred  to  In  the  goods  of  Hunt,  2  Rob. 
622.» 

Sir  0.  Gbssswbll  said  he  was  not  satisfied  with  that 
decision,  and  declined  to  grant  probate  of  the  memoran- 
dum. 


Owen  v.  Williams.  May  2S. 

Examination  of  attesting  witnesses  by  the  party  propound- 
ing the  will — Practice — Hostile  attesting  witnesses. 

A  wiU  wae  opposed  on  the  grotind  of  undue  execution , 
and  notice  was  given  under  the  41st  C.  R.,  tluit  no  witnesses 
would  be  called.  The  party  propounding  tlie  will 
called  one  of  the  attesting  witnesses,  who  gave  evidence 
against  the  due  execution.  The  Court  held  that  he  was 
bound  to  call  the  other  attesting  witness. 

This  was  a  suit  for  revocation  of  probate.  The  defen- 
dants propounded  the  will  of  Hugh  Jones,  late  of  Dol- 
gelly.  The  plaintiff  had  pleaded  that  the  alleged  will 
was  not  duly  executed,  and  had  given  notice  under  the 
41st  Contentious  Rule,  that  he  merely  insisted  upon  the 
will  being  proved  in  solemn  form  of  law,  and  only  in- 
tended to  cross-examine  the  witnesses  produced  in  support 
of  it. 

Collier,  Q.C.  {Spinks,  Dr.,  with  him),  for  the  exeoutora 
called  one  of  the  attesting  witnesses,  Hugh  Jones,  who 
swore  that  the  will  had  not  been  duly  executed.    Some 

♦  See  In  the  goods  of  Stewart,  ante  540. 
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Pbobate. 


Gbaves  r.  Pbice. — Stone  v.  Stone  and  Appleton. 


DiVOBCB. 


witnesses  having  been  examined  in  support  of  the  will, 
counsel  for  the  ezeontors  closed  their  case  without  putting 
Uie  other  attesting  witness  into  the  box. 

O'Malley,  Q.C.  {R.  H.  Tmrmer  witk  himX  for  «he  plaia- 
tiS,  asked  to  be  allowed  to  oall  the  other  attesting 
witness,  notwithstanding  the  notioe,  as  he  had  not  been 
called  by  the  executors. 

Sir  C.  C?RE8SWELL. — ^You  are  certainly  at  liberty  to  call 
him. 

The  hearing  was  then  adjourned. 

May  28. — Sir  G.  Oresswell. — I  have  been  thinking 
the  matter  over  since  the  adjournment,  and  I  am  of  opi- 
nion that  the  executors  are  bound  to  call  the  other  attes- 
ting witness. 

CblUer  accordingly  called  the  oth^  attesting  witness, 
Hog^  Owen,  who  atoo  gave  evidence  against  the  due  exe- 
cation. 

•nie  Coubt  ultimately  pronounced  for  the  will,  not- 
withstanding the  evidence  of  the  attesting  witnesses, 
and  ordered  probate  to  be  delivered  out  to  the  defendant, 
and  declined  to  make  any  order  as  to  costs. 


Oeaves  r.  PftiCE.  May  28. 

Prohate  qf  two  testamtntary' papers  iwt  incoMlttent  with 
e€tch  other — Appointment  iff  executors — Coits, 

A  te$tmtor  MfetuUd  tmf  wUU,  ont  dated  the  Srd  of 
Jamwarff,  1S5B,  nhtretf  he  appointed  J,  B.  P.  $ole  etfeeu" 
tar;  the  other  dated  I2th4tf  March,  1862,  tehereof  he  ap- 
pointed W.  O,  sole  executor.  Each  of  the  rv ills  purported 
to  he  the  last  mil  and  testament  qf  the  deceased.  The 
first  disposed  qf  all  the  real  and  personal  estate  of  the 
testator,  of  what  nature  or  hind  soever,  and  wheresoever 
situated.  The  second  disposed  of  two  dwelling-houses  only. 
Probate  was  granted  of  both  the  wills  to  the  trvo  executars 
jointly.     The  costs  were  allowed  out  of  the  estate. 

The  declaration  inropomided  a  will  of  William  Clifton 
Deane,  late  of  the  oitgr  of  Herefbkd,  dated  the  12th  of 
ManOi,  1862,  whereof  William  Geaves,  tiie  plaintiff,  was 
appointed  sole  executor. 

Plea,  that  the  paper  writing  bearing  date  upon  the  1 2th 
day  of  March,  1862,  was  in  the  words  and  to  the  effect 
following,  to  wit: — **  This  is  the  last  will  and  testament 
of  me,  William  Clifton  Deane,  residing  in  Friars-street, 
in  the  parish  of  All  Saints,  in  the  city  of  Hereford.  First, 
I  direct  all  my  just  debts  and  funeral  expenses  to  be  paid 
by  my  executor  hereinafter  named.  I  do  hereby  devise 
and  bequeath  to  William  Ceaves  those  two  dwelling 
houses  and  appurtenances  thereunto  belonging,  and  now  in 
the  oocupatioa  of  George  Willis  and  Thomas  Rhimd, 
SEtoate  in  Friars^treei,  in  the  parish  of  All  Saints;  and  I 
htrefay  appoint  William  €teaves  sole  executor  to  this  my 
last  wiU.  In  witness  whereof  I  have  hereunto  set  my 
hand  this  12th  day  of  March,  1862."  That  the  said  paper 
writing  was  not,  and  did  not  by  itself  oontahi,  the  last 
will  and  testament  of  the  said  William  Clifton  Deane, 
otherwise  WOliam  Deane.  For  that  the  said  WiDiam 
Clifton  Deane,  otherwke  William  Deane,  made  his  last 
will  and  testament  bearing  date  on  the  3rd  of  January, 
1 853,  and  ther^n  i^)|K>inted  the  said  James  Gilbert  Price 
(the  defendant)  sole  executor.  That  the  said  will,  after 
having  been  reduced  into  writing  in  the  words  and  to  the 
effect  following,  to  wit: — "  This  is  the  last  will  and  testar 
ment  of  me^  William  Deane,  of  the  city  of  Hereford,  in 
the  county  of  Hereford,  yeoman.  I  direct  that  all  my 
just  debts  and  funeral  and  testamentary  expenses  shall 
be  paid,  by  my  executor  hereinafter  appointed,  as  soon  as 
con  venienthr  may  be  after  n^y  decease ;  and  subject  thereto 
I  give,  devise,  and  bequeath  all  my  real  and  personal 
estate,  of  what  nature  or  kind  soever,  and  wheresoever 
situated,  unto  James  Gilbert  Price,  of  Uancillow  Hall,  in 


the  county  of  Hereford,  Esquire,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  for  his  and  their  own  absolute 
use  and  benefit.  I  nominate  and  appoint  the  said  James 
Gilbert  Price  sole  executor  of  this  my  wiU,  revoking  all 
former  and  other  wills  by  me  heretofore  made,  and  de- 
olaring  this  to  be  my  last  will  and  testament.  In  witness, 
&o."  The  plea  then  alleged  due  execution  and  the  capacity 
of  the  testator.  That  the  two  papw  writings  bearing 
date  respectively  March  12,  1862,  and  January,  8, 1858, 
together  contain  the  last  will  and  testament  of  the  said 
William  Clifton  Deane,  otherwise  William  Deane. 

Replication. — ^That  the  paper  writing  bearing  date 
the  12th  of  March,  1862«  is,  and  does  by  itself  oontain, 
the  last  will  and  testament  of  the  said  WiUiam  Clifton 
Deane,  otherwise  William  Deane.  That  the  paper  writing 
bearing  date  the  drd  of  January,  1853,  was  and  is  revoked 
by  the  paper  writing  bearing  date  the  12th  of  March, 
1862. 

Wambey,  Dr.,  for  the  plaintiff,  referred  to  Plenty  ▼. 
West,  1  Roberts,  264;  Outts  y.  Gilbert,  1  Spmks,  41T, 
9  Moo.  P.  C.  C.  131;  JVhitehead  v.  Jennings,  1  Lee,  510; 
Stoddart  v.  Grant,  1  Maoq.  H.  of  L.  Cas.  163. 

Spinhs,  Dr.,  for  the  defendant,  contended  that  the  latter 
will,  not  being  inconsistent  with  the  former,  and  con- 
taining no  revocatory  clause,  did  not  revoke  it,  and  that 
probate  of  both  the  papers  should  be  gsMited  to  bo4kh  the 
executors:  Richards  v.  The  Qneen*s  Procter,  18  Jur.  540; 
In  the  goods  of  Lcese,  2  Sw.  &  Tr.  442. 

Sir  C.  CRS86WBLL. — I  think  the  two  pa|>«s  are  mot 
inconsiBtent,  and  that  probate  should  be  granted  ef  bolh, 
as  together  containing  the  will  of  the  deceased.  My  only 
doubt  has  been  whether  probate  should  be  granted  to  both 
the  executors.  I  think  the  deceased's  meaning  ia  too 
doubtful  to  justify  me  in  excluding  either  of  them,  and 
they  win  therefore  take  probate  jointly.  The  costs  on 
both  sides  must  be  paid  out  of  the  estate. 


SiUorce  anti  ^attimoniaU 


Stone  v.  Stonb  and  Appxjbton. 


April  21. 


Practice — Application  for  new  trial — Decree  nisi. 

An  application  on  behalf  of  a  respondent  for  a  new 
trial  after  a  Jury  has  found  a  verdict  for  the  petitioner  is 
no  ground  for  suspending  the  decree  nisi. 

Petition  by  a  husband  for  a  dissolution  of  marriage,  and 
claiming  damages.  Answer  by  the  respondent  denying 
the  charge.  No  appearance  by  the  co-respondent.  The 
cause  was  tried  before  the  Judge  Ordinary  by  a  special 
jury,  and  on  the  28th  March  a  verdict  was  returned  that 
the  respondent  had  committed  the  adultery  charged.  The 
damages  were  assessed  at  dit2,000. 

The  Queen^s  Advocate  (Sir  P.  PhUlimore,  Lopes  with 
him)  moved  for  a  decree  nisi. 

Searle,  for  the  respondent. — Notice  has  been  given  of 
an  application  for  a  new  trial,  and  the  decree  should  not 
be  pronounced  until  that  application  has  been  heaxd  and 
decided.  If  a  new  trial  should  be  granted,  and  the  te- 
spondent  should  obtain  a  verdict,  there  would  perhaps  be 
a  difficulty  in  dealing  with  the  decree:  Jjcwis  v.  Lewis, 
30  L.  J.  P.  &  M.  19». 

The  Judge  Obdinaby. — ^There  would  be  no  difficulty 
as  to  the  decree  nisi  in  such  a  case.  I  pronounce  let  de- 
cree nisi,  and  condemn  the  co-respondent  in  costs. 

Proctors  for  the  petitioner.  Brooks  ^*  Dubois. 

Attorney  for  the  rei^ndent,  W.  Moon. 
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Spebing  V.  Sperino. — Hall  r.  Hall. — Be  S.  Gabhion.— Re  Anonymous.        Bankruptc?t. 


Speriko  v.  Sperino.  April  21. 

Suit  for  restitution — Agreement  for  separation. 

An  agreement  to  live  separate  is  no  answer  to  a  petition 
for  restitution  of  conjugal  rights. 

Petition  by  a  wife  for  restitution  of  conjugal  rights. 
Answer,  that  the  petitioner  and  the  respondent  had  agreed 
to  live  separate,  the  respondent  paying  a  certain  allow- 
ance to  the  petitioner;  and  that  the  allowanoe  had  been 
duly  paid  by  him  to  her.  To  this  answer  the  petitioner 
demurred. 

Spinks,  Dr.,  supported  the  demurrer.  An  agreement 
to  live  separate  is  no  bar  to  this  suit. 

Swabeg,  Dr.,  for  the  respondent,  said  that  the  answer 
could  not  be  supported.  In  Munt  v.  Sunt  where  the 
Lord  Chancellor  granted  an  injunction  to  enforce  such 
an  agreement,  his  Lordship  was  of  opinion  that  it  would 
have  been  no  answer  to  a  suit  for  restitution  in  the  Ec- 
clesiastical Courts. 

The  Judge  Ordinary. — ^Then  judgment  will  be  for  the 
petitioner  on  the  demurrer. 


Hall  v.  Hall. 


April  21. 


Practice — Pleading — Striking  out  plea — Demurrer — Plea 
of  aduUerg  in  answer  to  a  charge  of  cruelty. 

The  Court  refused  on  motion  to  order  a  plea  of  adultery, 
in  answer  to  a  suit  for  a  judicial  separation  on  t/ie  ground 
of  cruelty,  to  be  struck  out,  but  allowed  the  petitioner  to 
demur  to  the  plea. 

Petition  by  a  wife  for  a  judicial  separation  on  the 
ground  of  cruelty. 

Spinks,  Dr.,  tot  the  petitioner,  moved  that  the  8rd  para- 
graph of  the  answer,  which  charged  the  petitioner  with 
adultery,  might  be  struck  out  Adultery  was  no  bar  to  a 
suit  for  judicial  separation  on  the  ground  of  cruelty. 

The  Judge  Ordinary. — ^I  think  I  should  not  be  justi- 
fied in  depriving  the  respondent  of  an  opportunity  of 
taking  the  opinion  of  a  court  of  appeal  upon  that  ques- 
tion. I  will  not  therefore  order  the  paragraph  to  be 
staruck  out,  and  you  must  raise  the  question  by  demurrer. 

Spinks,  Dr. — ^Will  the  petitioner  be  at  liberty  to  traverse 
the  charge  of  cruelty  in  the  answer,  as  weU  as  to  demur 
to  the  charge  of  adultery? 

The  Judge  Ordinary. — ^Yes. 


iSaititruptcs. 


Jle  S.  Gabhion.* 


June  12. 


Insufficiency  of  bankrupts  description  in  petition — In- 
sufficiency  of  stamp  upon  petition — Petition  dismissed — 
Practice. 

Where  O.,  a  petitioning  bankrupt,  has  traded  as  Q. 
«j'  Co.,  tliat  fact  must  be  stated  in  the  petition  ;  otherwise 
the  petition  is  invalid. 

Debts  released  by  deed  purporting  to  be  executed  under 
the  Bankruptcy  Act,  1861,  but  which  deed  turtis  out  to 
be  fraudulent  and  void,  must  be  included  in  the  computa- 
tion of  a  bankrupt's  liabilities;  and  so,  wliere  the  petition 
was  impressed  with  a  £1  stamp,  without  estimating  the 
debts  so  supposed  to  be  released,  and  which  would  have  in- 
creased  the  stamp  duty  to  £5, 

Held,  that  the  petition  must  be  dismissed. 

The  barikrupt  was  a  dealer  in    marine  stores.     On 
*  Before  Mr.  Commissioner  Holroyd. 


being  sued  by  a  brother  in  January  last,  he  executed  a 
composition  deed  under  the'  1 92nd  section  of  the  Bankrui>t- 
oy  Act,  1861,  which  was  duly  registered.  The  brother 
continued  the  action,  and  t^e  bankrupt  pleaded  the 
composition  deed.  The  plaintiff,  by  his  replication,  alleged 
that  the  deed  was  fraudulent  and  void.  The  action  was 
tried  on  25th  February  last,  and  a  verdict  found  for  the 
plaintiff.  On  the  12th  March,  the  day  on  which  the 
plaintiff  would  have  issued  execution,  the  bankrupt  filed 
his  petition  as  a  trader  owing  less  than  £300.  The  bank- 
rupt now  applied  to  pass  his  last  examination  and  for  his 
order  of  discharge. 

J.  O.  Lewis  (solicitor)  opposed  on  behalf  of  the  brother, 
and  urged  that  the  petition  ought  to  be  dismissed  on  two 
grounds:  first,  because  the  bankrupt  had  traded  as  '*  Gashion 
k,  Co.;"  whidi  description  was  not  alluded  to  in  the  peti- 
tion, and  second,  tjiat  the  debts  exceeded  £800,  in 
consequence  of  the  jury  finding  that  the  composition  deed 
was  fraudulent  and  void.  A  witness  was  called,  who 
proved  that  on  the  10th  February  he  painted  upon  the 
facia  of  the  shop, "  Gashion  k  Co.,"  and  ihepostea  in  the 
action  was  produced. 

Dowse,  for  the  bankrupt,  urged  that  the  simple  fact  of 
^*  Gashion  k  Co."  having  been  painted  up  was  not  a  snfiS- 
dent  reason  for  dismissing  the  petition.  There  should 
be  proof  that  the  bankrupt  oontractod  debts  as  "  Gashion 
k  Co."  The  statement  showed  that  all  the  debts  were 
contracted  previously  to  February  10.  As  to  the  second 
point,  it  did  not  rest  with  the  opposing  creditor  to  say 
that  the  deed  was  fraudulent.  The  other  creditors  under 
the  deed  were  the  parties  who  should  apply  to  set  aside 
the  deed,  if  they  had  sufficient  reasons  for  doing  so. 

Mr.  Commissioner  Holroyd. — ^The  petition  must  be 
dismissed.  The  bankrupt  held  himself  out  to  the  world 
as  trading  as  **  Gashion  k  Co.,"  a  fact  which  is  not  disclosed 
in  the  petition.  As  to  the  second  objection  urged  against 
the  petition,  it  was  fataL  The  deed  was  pleaded,  and  fraud 
replied.  That  point  was  in  issue.  The  jury  decided 
against  the  deed;  the  release  contained  in  the  deed  became 
thereupon  inoperative;  and  the  debts  released  must  be  in- 
cluded in  the  estimate  of  the  bankrupt's  indebtednees. 
The  total  debts  being  tlius  over  £800,  tjie  petition  would 
be  dismissed. 

Petition  dismissed  accordingly. 

Solicitors  for  the  bankrupt,  Lewis  ^  Sons. 


Pe  Anonymous.* 


June  17. 


Application  to  annul  bankruptcy  before  advertisement — 

Practice. 

It  is  quite  out  of  the  ordinary  course  to  annul  a  bank- 
ruptcy before  advertisement  in  the  London  Gazette;  and 
where  the  petitioning  creditors  applied  for  an  order  to 
annul  upon  a  general  allegation  that  all  the  creditors 
had  been  settled  with. 

Held,  that  strict  evidence  of  the  assents  of  creditors  to 
the  arrangement  was  necessary.  Application  therefore 
refused. 

This  was  a  petition  by  creditors  to  annul  a  bankruptcy 
The  petition  for  adjudication  was  presented  on  the  6th  of 
June,  and  adjudication  was  thereupon  made.  At  a  meet- 
ing of  creditors  held  a  few  days  afterwards,  a  resolution 
was  come  to  by  those  present  for  the  acceptance  of  a  com- 
position of  9s.  in  the  pound,  Is.  6d.  to  be  paid  in  cash  and 
the  remaining  7s.  6d.  in  bills  (with  two  sureties)  at  four, 
eight,  and  twelve  months'  date,  and  the  bankruptcy  to  be 
supexseded.  The  bills  were  to  be  handed  to  Messrs.  Huaon 
k  Parker,  solidtors,  and  by  them  held  for  the  creditors. 
The  affidavit  in  support  of  the  petition  stated  that  all  the 
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agreed  to  the  arrangement,  whioh  was  upon  the 
expxtess  understanding  that  the  bankruptcy  was  to  be 
annnlled  before  adrertisenient.  The  petitioning  creditors 
the  onlj  creditors  who  had  proved. 


Sargoodj  who  appeared  for  the  petitioners,  referred  to 
an  AHonymout  c€L$e,  reported  in  the  Oaxette  of  Bank- 
rapt^y,  Jan.  17,  1863,  p.  54. 

J,  O.  LefcU  (solicitor),  for  the  bankrupt,  consented  to 
the  iqyplioadon. 

Mr.  CommiBsioner  Goulburn. — I  regret  that  I  cannot 
accede  to  the  present  application:  if  I  were  to  do  so  most 
miflchieYons  results  might  ensue.  In  this  case  creditors 
take  steps  in  bankruptcy  against  their  debtor;  they  then 
come  to  some  subterranean  arrangement;  and  they  now 
apply  npon  an  affidavit,  stating  that  all  parties  assent,  for 
an  order  annulling  the  bankruptcy.  This  is  quite  a  novel 
proceeding.  Under  the  old  Act  it  was  necessaiy,  after 
choice  of  assignees,  to  obtain  the  written  assents  of  all  the 
creditors  who  had  proved;  and  now,  by  the  110th  section 
of  the  new  Act,  the  proceedings  in  bankruptcy  may  be 
stayed  in  the  manner  i)ointed  out  by  that  section.  The 
making-  of  an  order  such  as  is  asked  for  in  this  case  might 
be  fraught  with  the  utmost  possible  mischief. 

AppUcaHon  refuud. 

Solicitors  for  the  petitioning  creditors,  ^ti#c;»  ^-  Parher. 


creancers. 


L.J. 


April  22;  June  11. 
SWAiNSTON  r.  Clay. 

Bankrvpt — Lien — UnfinUhed  fhip  in  huUder^s  yard. 

B,  and  Co,  agreed  to  build  a  ship  for  F,  To  enable 
them  to  proceed  with  the  work,  and  before  the  agreement 
KOi  signed,  8.  advanced  money  on  the  nndergtanding  that 
he  ihatild  have  an  assignment  of  the  agreement,  and  a  lien 
npon  the  ship.  The  agreement  was  cancelled.  B,  and  Co. 
then  agreed  to  sell  the  vessel,  which  was  in  an  unfinisJted 
state,  to  8,  Ibur  days  previovsly  they  had  stopped  pay- 
ment, and  shortly  afterwards  were  made  bankrupts. 

Held,  that  8.  was  entitled  to  a  lien  upon  the  ship. 

This  was  an  appeal  from  a  decree  of  Vice-Chanoellor 
Stuart,  reported  ante  301,  where  the  facts  are  sufficiently 
stated. 

Bacon,  Q.C.,  and  Waller,  for  the  plaintiff. 

Malins,  Q.C.,  and  T.  Stevens,  for  the  defendants. 

Bbldemess  v.  Bankin,  2  D.  F.  Sc  J.  258,  8  W.  R.  718, 
was  cited. 

June  11. — ^TfTRKEB,  LJ^. — This  is  an  appeal  on  the 
part  of  the  defendants  from  a  decree  of  Vice-Chancellor 
Sit  John  Stuart,  by  which  he  declared  that  the  plaintiffs 
were  entitled  to  a  lien  or  charge  upon  a  certain  vessel, 
and  he  ordered  the  defendants  specifically  to  perform  the 
agreement  of  the  20th  of  May,  1862,  in  the  pleadings 
mentioned,  by  completing  the  said  vessel  themselves,  or 
permitting  the  plaintiff  to  do  so,  and  that  the  defend- 
ants should  be  restrained  from  selling,  mortgaging,  or 
otherwise  dealing  with  the  vesseL  By  an  agreement 
dated  the  1 1  th  of  April,  1 862,  and  made  between  Brown  and 
Briggsof  the  one  part  and  James  Fisher  of  the  other 
part,  Brown  Sc  Briggs  agreed  to  build  and  sell,  and  Fisher 
agreed  to  purchase,  a  new  schooner  or  vessel  to  be  built 
in  the  yard  of  Brown  Sc  Briggs,  of  dimensions  and  tonnage 
as  per  specifications  and  inventory  annexed  thereto.  The 
veasel  was  to  be  built  under  special  survey  of  Lloyds,  and 
classed  by  the  builders  A  1,  at  Lloyds;  and  Fisher  agreed 
to  pay  Brown  Sc  Briggs  £9  5&  per  ton,  builders'  measure- 
ment, as  per  tide-surveyor's  certificate,  £100  being  paid 
when  the  keel  was  laid,  and  £200  when  fully  timb^ed, 


and  £250  WAen  planked;  the  remainder  when  launched . 
It  was  also  Agreed  that  from  and  after  the  payment  of 
the  first  instalment  the  said  vessel  and  outfit,  or  so  much 
thereof  as  might  then  be  constructed,  and  all  materials  or 
other  things  which  might  then  or  at  anytime  thereafter  be 
appropriated  or  intended  to  be  appropriated  or  used  in  the 
construction  thereof,  should  become  the  absolute  property  of 
Fisher,  and  was  only  to  be  held  in  lien  by  Brown  Sc  Briggs  for 
his  account,  provided  that  the  value  thereof  should  not  ex- 
ceed the  amount  of  payment  made  by  Fisher.   This  agree- 
ment was  duly  executed  and  signed,  and  pending  the  nego- 
tiations for  the  agreement  Brown  Sc  Briggs  began  building 
the  vessel,  the  plaintiff  advancing  them  a  sum  of  £400, 
upon  the  understanding  that  the  repayment  of  the  same 
with  interest  was  to  be  secured  as  well  by  an  assignment 
of  the  agreement  when  duly  signed,  as  by  a  lien  on  the 
vessel  itself.      On    the    next  day,  the   12th  of  April, 
18C2,  an  indenture  was  executed    between  Brown  Sc 
Briggs  of  the  one  part,  and  the  plaintiffs  of  the  other 
part,  whereby  after  reciting  the  agreement  of  the  11th  of 
AprU,  and  that  Brown  Sc  Briggs  had  in  order  to  enable  them 
to  proceed  with  the  building  of  the  said  vessel,  and  for  their 
other  necessities,  applied  to  and  requested  the  plaintiff  to 
advance  and  lend  them  the  sum  of  £500,  which  he  had 
agreed  to  do  upon  having  the  repayment  thereof,  as  well 
as  of  all  other  sums  which  the  plaintiff  might  thereafter 
advance  and  pay  to  or  on  account  of  Brown  Sc  Briggs ;  it  was 
witnessed  that  Brown  Sc  Briggs  assigned  unto  the  plaintiff 
all  that  the  thereinbefore  stated  memorandum  of  agreement 
or  contract  for  building  a  vessel,  and  all  the  estate,  right, 
and  interest  of  Brown  Sc  Briggs  respectively  of  and  in  the 
same,  and  all  advantage  and  benefit  thereof.    And  it  was 
further  agreed  that  subject  to  the  lien  mentioned  and 
given  in  and  by  the  said  recited  agreement,  the  said 
vessel  and  the  outfit  thereof,  and  all  materials,  stores, 
goods,  and  chattels  then  being,  or  which  might  from  time 
to  time,  or  at  any  time  during  the  continuance  of  that 
security  be,  upon  the  said    building  yard,  should  be 
the    absolute  property  of  the  plaintiff,    to  be  held  by 
him   in  lien  to  the  extent  of  all  such  sums  as  might 
be  due  from   Brown  Sc  Briggs,  to  the  plaintiff,  with 
interest,  provided  that  the  aggregate  of  moneys  to  be 
secured  by  virtue  thereof  should  not  exceed  £500.     Upon 
the  execution  of  this  indenture  the  plaintiff  advanced  to 
Brown  Sc  Briggs  a  further  sum  of  £100,  which  made  up 
the  sum  of  £500  referred  to  in  the  indenture.  Soon  after- 
wards differences  arose  between  Brown  Sc  Briggs  and 
Fisher,  and  the  agreement  of  the  11th  of  April  was  on 
the  19th  of  May  cancelled  and  put  an  end  to.    In  this 
state  of  things  Brown  Sc  Briggs,  to  secure  the  plaintiff 
from  any  loss  by  reason  of  the  said  agreement  being  can- 
celled, proposed  to  him  to  become  absolute  owner  of  the 
vessel;  and  accordingly,  on  the  20th  of  May,  a  memoran- 
dum  of  agreement  was  drawn  up,  whereby  Brown  Sc 
Briggs  agreed  to  sell  and  the  plaintiff  agreed  to  purchase 
the  hull  of  a  new  vessel  then  in  course  of  buUding  in 
Brown  Sc  Briggs'  yard  for  the  price  of  £1,150;  that  the 
sum  of  £500,  then  already  advanced  by  the  plaintiff  to 
Brown  Sc  Briggs,  should  be  deemed  and  taken  as  part 
payment  of  the  purchase  money;  and  than  in  case  Brown 
Sc  Briggs  should  not  complete  and  launch  the  vessel  by 
the  21st  of  June,  or  if  they  should  at  any  time  before  the 
vessel  should  be  finished  cease  working  at  it,  it  should  be 
lawful  for  the  plaintiff,  his  agents,  servants,  and  workmen, 
to  enter  into  the  building  yard  and  use  the  materials, 
stores,  and  tools  of  Brown  Sc  Briggs  for  the  purpose  of 
completing  the  vesseL     Brown  Sc  Briggs  made  no  further 
progress  with  the  vessel,  and  on  the  2nd  of  June,  18C2, 
were  adjudicated  bankrupts,  and  on  the  19th  of  June  the 
defendants  were  elected  creditors'  assignees.     The  bill 
states  these  facts,  and  that  shortly  after  the  bankruptcy 
the  plaintiff  requested  the  defendants  to  complete  the 
vessel  according  to  the  terms  of  the  agreement  of  the  20th 
of  May,  or  else  to  authorise  the  plaintiff  himself  to  enter  the 
building  yard  of  Brown  Sc  Briggs  and  complete  the  same. 
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but  that  the  defendants  have  neither  finished  the  yessel 
themselves  nor    allowed  the  plaintiff   to  do  so.      The 
vessel  was  advertised  to  be  sold  by  auction.    Wherenpon 
the  plaintiff  filed  his  bill  praying  that  an  acoonnt  might 
taken  of  what  was  due  to  him  by  virtue  of  the  said  in- 
denture of  the  12th  of  April,  1862,  and  the  lien  or  charge 
thereby  created  or  otherwise  in  respect  of  the  advances 
made  by  him;  that  the  plaintiff  might  be  declared  en- 
titled to  a  lien  or  charge  on  the  said  vessel  for  what  on 
tailing  such  account  should  be  so  found  due;  that  if  the 
plaintiff  should  be  held  not  entitled  to  such  lien  or  charge 
as  aforesaid,  then  that  t^e  defendants  might  be  decreed 
specifically  to  perform  the  said  agreement  of  the  20th  of 
May,  1862,  either  by  themselves  completing  or  allowing 
the  plaintiff  to  complete  the  said  vessel  according  to  the 
terms  of  the  said  agreement,  and  by  doing  all  necessaiy 
acts  for  conferring  upon  the  plaintiff  an  absolute  interest 
in  the  said  vessel,  and  completing  his  title  thereto  (the 
plaintiff  being  ready  and  willing,  and  offering  to  com- 
plete the  said  agreement  on  his  part) ;  and  that  the  de- 
fendants might  be  restrained  by  injunction  from  selling, 
mortgaging,  or  otherwise  dealing  with  the  said  vessel  to 
the  prejudice  of  the  plaintiff's  rights  and  interests  there- 
in.   The  defendants  by  their  answer  stated  that  on  the 
1 6th  of  May  Brown  k  Briggs  paid  off  and  discharged  all 
their  workmen,    except  the  foreman   and  apprentices, 
owing  to  their  inability  to  pay  the  workmen's  wages, 
and  that  on   the  22nd  of    May,    having  been  served 
with  a  notice  in  bankruptcy,  at  the  instance  of  Mr. 
Bolton,  a  creditor   for  £115   6s.    lOd.,    they    on    that 
day  suspended   payment,    and    that    substantially    the 
bankrupts    ceased    to    carry    on    their    business    from 
the   16th  of  May,  or  at  all  events  from  the   22nd  of 
that  month;  the  defendants  also  said  that  they  believed 
that  the  sum  of  £400  was  not  laid  out  or  expended  upon 
the  vessel  either  before  or  after  the  date  of  t£e  indenture 
of  the  12th  of  April,  and  that  the  whole  of  the  sum  was 
expended  by  them  partly  for  their  own  private  purposes, 
and  as  to  the  residue  in  satisfaction  of  debts  or  liabilities 
which  had  been  incurred  by  the  bankrupts  unconnected 
with  the  vessel;  that  neither  the  indenture  or  any  memo- 
randum of  it  was  ever  registered  under  the  provisions  of 
the  Bills  of  Sale  Act;   and  that  the  agreement  of  the 
20th  of  May  was  signed  at  a  time  when  the  bankrupt6 
were  In  a  hopeless  state  of  insolvency   and  not  likely 
to  have  the  means  of  completing  the  vessel,  and  that  the 
same  was  well  known  to  the  plaintiff,  who  under  the 
circumstances  had  no  right  whatever  as  against  the  d^ 
fendants,  the  assignees,  and  no  interest  in  the  vessel  fur- 
ther than  as  a  general  creditor  of  the  bankrupts.    It  ap- 
pears that  the    agreement  of  the  20th    of    May    was 
not  registered,  and  that  the  vessel  itself  was  not  registered 
under  the  provisions  of  the  Merchant  Shipping  Act,  but 
that  Brown  k  Briggs  granted,  under  the  provisions  of  the 
Merchant  Shipping  Act,  1854,  the  usual  builder's  certi- 
ficate, whereby  they  certified  that  they  had  built  the  said 
vessel,  in  the  said  certificate  called  the  Spartan,  for  and 
on  behalf  of  the  plaintiff.    From  a  careful  consideration 
of  the  evidence,  I  have  come  to  the  conclusion  that  the 
moneys  advanced  by  the  plaintiff  were  not  expended  in 
the  building  of  the  vessel,  but  for  their  general  business, 
and  that  Briggs  &,  Brown  were  insolvent  on  the  20th  of 
May,  and  probably  on  the  12th  of  ApriL    Before  the  20th 
of  May  there  were  rumours  current  in  the  town  of  Sun- 
derland that  Brown  Sc  Briggs  had  suspended  payment, 
and  there  can  be  no  doubt  but  that  these  rumours  were 
well  founded;  but  I  cannot  find  that  these  rumours  were 
■0  general  that  they  ought  to  be  assumed  to  be  known 
by  the  plaintiff  on  the  20th  of  May,  especially  as  the  plain- 
ts has  stated  in  his  affidavit  that  he  believed  Brown  & 
Briggs  to  be  solvent  at  that  time.    The  case  is  one  of 
considerable  difficulty,  but  I  have  come  to  the  conclusion 
^lat  l^e  decree  undcnr  appeal  is  substantially  right.    The 
oase  does  not  depend  solely  on  the  agreement  of  the  12tii 
of  AprU,  but  the  agreement  of  the  20th  of  May  must  also 


be  considered  as  determining  that  of  the  12th  of  April 
The  plaintiff's  title  under  the  agreement  of  the  12Ui  of 
April  is  disputed  on  three  grounds.    First,  that  at  the 
date  of  the  agreement  there  was  no  vessel  which  had  been 
appropriated  to  Fisher — therefore  there  was  no  property 
to  which  the  agreement  could  apply;  secondly,  that  the 
agreement  itself  was  null  and  void,  not  being  registered 
under  the  Bills  of  Sale  Act;  thirdly,  that  the  caxioeUation 
of  the  agreement  of  the  11th  of  April  put  an  end  to  ^e 
agreement  of  the  12th  of  April,  which  was  xmder  it,  and 
determined  plaintiff's  title.    Again,  the  plaintiff's  title  to 
relief  under  the  memorandum  of  the  20Ui  of  Moj  is  dis- 
puted  on   three  grounds — first,  non-registration,  under 
the  Bills  of  Sale  Act,  of  the  agreement;  secondly,  the 
ship  having  been  under  the  order  and  disposition  of  the 
bankrupts  at  the  time  of  their  bankruptcy;  thirdly,  being 
a  fraudulent  preference  of  the  plaintiff  to  the  other  credi- 
tors of  the  bankrupts.    With  respect  to  the  points  insisted 
on  by  the  appellants  against  the  title  of  the  plaintiff 
under  the  agreement  of  the  12th  of  April,  I  think  the 
third  i)oint  is  fatal  to  the  plaintiff's  case  under  that  agree- 
ment; or,  whether  that  agreement  could  or  not  be  k«pt 
alive  as  between  the  plaintiff  and  Brown  k  Briggs  not- 
withstanding it  was  cancelled  as  between  Brown  k  Briggs 
and  Fisher,  it  was  not  in  fact  so  kept  alive:  but  ttie  agree- 
ment of  the  12th  of  April  was  merged  into  and  taken  as 
part  of  the  payment  of  the  purchase  money  under  an  agree- 
ment of  the  20th  of  May.    It  is  not  neoessary  to  give  any 
opinion  on  the  first  and  second  of  the  points  raised  under 
the  agreement  of  the  1 2th  of  April  on  the  part  of  the  ai>pel- 
lants.    It  may  be  right  to  say  that  I  am  by  no  means  con- 
vinced that  these  points  can  be  maintained  by  the  appellants, 
and  that  though  no  title  passed  in  law  there  might  not  be 
a  good  title  in  equity,  or  that  the  Bills  of  Sale  Act  would 
destroy  the  title   under  the   agreement.    With  respect 
to  the  x>ointB  insisted  on  by  the  appellants  under  the  agree- 
ment of  the  20th  of  May,  I  am  of  opinion^  so  fiur  as  this 
agreement  is  concerned,  that  the  Bills  of  Sale  Act  had  no 
effect  upon  the  contract,  and  that  the  appellants  have 
not  successfully  maintained  that  the  property  was  in  the 
order  and  disposition  of  the  bankrupts.    The  sole  remain- 
ing question  on  this  part  of  the  case  is  whether  theve  was 
a  fraudulent  i»:eferenoe.    I  think,  in  order  to  justify  sooh 
a  conclusion,  it  is  incumbent  on  the  i^peUants  to  show 
that  there  was  not  a  bond  fide  but  a  odonraUe  oomveyanoe, 
and  that  the  evidence  falls  far  short  of  justifying  that 
oonclusion.  I  am  therefore  of  opinion  that  the  agreement 
of  the  20th  of  May  was  valid;  and  this  being  the  case, 
and  it  being  impossible  to  perform  specifically  the  said 
agreement,  the  plaintiff  has  a  lien  for  the  money  which 
he  paid.    Taking  this  view  of  the  case  I  think  that  the 
decree  ought  to  be  altered,  so  as  to  strike  out  of  the  decla- 
ration the  words  referring  to  the  contract  of  the  12th  ol 
April,  1862,  and  to  confine  the  amount  to  the  sum  of  £500 
and  interest,  not  extending  it  to  further  advances.     Sub- 
ject to  this  alteration  I  think  the  decree  should  stand; 
and  having  regard  to  the  alteration  and  the  difficulties  of 
the  case,  that  there  should  be  no  costs. 

Knight  Brvoe,  L.J.,  oonourred. 

Solicitors  for  the  plaintiff,  Johfuon  ^*  WeathcratU, 
Solicitor  lor  the  defemdant,  Jacoh$, 


1.  J.  Jacomb  v.  Knight.  June  9, 10. 

InJuiictioH — Li^ht  and  air — Year^f  tenant, 

A  tenant  from  year  to  year  under  luftice  to  q^iU  Mety 
have  a  eufioient  interest  in  the  premium  to  tupport « lUt 
for  an  ii^netUm  to  r09train  the  interfhvnoo  ivSth  U§kt 
and  air,  hut  the  Court  wiU  have  reyard  to  the  balanee  of 
inoomtewience,  and  if  the  i^fmy  done  he  not  oonsidemhU, 
wiU  lea/oe  him  to  hie  f^medy  at  law. 

This  was  an  appeal  from  an  order  of  the  Master  of  the 
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Rolls,  restraining  the  defendant  from  permitting  the  new- 
building  in  the  pleadings  mentioned  to  remain  of  its 
present  height,  or  of  any  height  which  might  interfere 
with  the  free  access  of  Hght  and  air  to  the  plaintiff's 
windows,  as  the  same  were  enjoyed  before  the  erection  of 
the  said  new  bnildings  (see  the  previous  report,  ante  585). 

Selftyn,  Q.C,  and  6f.  L.  Hussell,  for  the  defendants. 

Soutk^aU,  Q,C.,  and  Ba^skawe,  for  the  plaintiff. 

The  following  oases  were  cited: — FUhmongers  (hmpany 
T.  Bast  India  Company ,  1  Dick.  168;  Attorney- General 
T.  JS'usol,  16  Ves.  338;  Elmhwit  v.  Spencer,  2  M.  &  G. 
45;  JUaiyor  of  Liverpool  v,  Ckorley  Waterworks  Company, 
2  D.  M.  &  G.  853,  865;  Clayton  y.  lUingrcoHh,  10  Ha. 
451;  Back  v.  Staey,  2  Rnss.  121;  Walter  ▼.  Selfe,A^ 
D.  &  Sm.  315;  25  &  26  Vict.  o.  42;  Simper  v.  Foley,  2 
J.  &  H.  555. 

Knight  Bruce,  L  J^. — This  is  a  dispute  between  next- 
door  neighbours,  and  also  between  landlord  and  tenant. 
The  defendants  hare  erected  on  their  side  of  the  boundary 
a  building  which  is  alleged  by  the  plaintiff  to  interfere 
prejudicially  and  wrongfully  with  the  light  and  air  of  his 
house.  The  plaintiff  has  obtained  an  injunction  which 
renders  it  neoessary  that  that  building  should  be  pulled 
down.  The  fact  that  the  injunction  in  this  case  is  man- 
datory is  not  so  important  as  it  might  have  been,  because 
the  building  had  not  been  completed  when  it  was  first 
objected  to  by  the  plaintiff.  The  building  was  begun  in 
October  or  November  last;  the  objection  was  taken  in 
the  latter  part  of  November,  and  the  bUl  was  ffled  on  the 
14th  of  December.  As  to  the  delay,  I  say  nothing.  Pro- 
bacy there  was  no  important  delay.  A  considerable  x>or- 
tion  of  the  work  was  done  by  the  defendants  after  their 
knowledge  of  the  plaintiff^s  objection.  There  remains, 
however,  the  question  on  the  merits — as  to  the  ex- 
tent and  nature  of  the  plaintiff's  interest.  When  the 
works  were  begun  he  was  tenant  from  year  to  year, 
and  his  interest  might  have  continued  for  a  long  period; 
but  soon  after  the  disputes  had  begun  he  received  a 
notice  to  quit  from  the  defendant,  a  notice  which  he  was 
always  liable  to  receive,  and  which  will  expire  in  De- 
cember next.  Beyond  December  next  he  has  no  possi- 
bility of  interest.  It  is  in  respect  of  that  interest  that 
this  building  is  ordered  to  be  taken  down.  In  such  a 
case,  considering  the  nature  of  the  interest  (I  say  it  not 
at  all  as  deciding  the  question  generally,  for  there  are  cases 
in  whic&  a  tenant  under  notice  to  quit  may  be  entitled 
to  immediate  protection,  but  it  is  a  circumstance  not 
to  be  disregarded),  especially  when  the  balance  of  in- 
convenience on  itiQ  one  side  and  the  other  is  consi- 
dered (a  consideration  of  which,  in  injunction  cases, 
Uie  Court  never  loses  sight  of)— considering,  there- 
fore, the  nature  of  the  interest  of  the  plaintiff  when 
the  building  of  which  complaint  is  made  was  begun, 
and  considering  what  it  is  now,  there  was,  in  my 
opinion,  no  plain  case  rendering  an  injunction  neces- 
sary—especially as  he  can  recover  compensation  in  da- 
mages. As  I  said,  the  nuisance  may  be  so  much  as  to 
interfere  with  health  and  comfort,  and  to  render  it  the 
duty  of  the  Coxat  to  interfere.  But  is  that  the  case  here? 
In  my  opinion  it  is  not.  There  is  much  conflicting  evi- 
dence on  each  side,  and  the  effect  of  the  whole  is  to  leave 
considerable  doubt  in  my  mind  whether  any  substantial 
damage  has  been  or  will  be  done  to  the  plaintiff.  But  if 
any  damage  has  been  done  of  a  nature  to  entitle  the 
plaintiff  to  recover  in  an  action,  I  am  of  opinion  that,  con- 
sidering the  inconvenience  on  one  side  of  granting  the 
injunction,  and  the  inconvenience  on  the  other  side  of 
not  granting  it,  the  considerations  in  favour  of  refusing 
to  act  greatly  preponderate.  There  may  have  been 
damage  entitling  the  plaintiff  to  recover  in  an  action, 
but  upon  the  evidence,  as  it  stands  before  us,  t^e  damage 
is  not  serious — is  not  considerable — is  not  likely  to  be 
serious  or  considerable.  In  my  opinion,  the  considera- 
tions in  favour  of  not  interfcdng  in  this  suit  greatly  ) 


preponderate.  It  seems  a  case  in  which  the  bill  should 
be  wholly  dismissed,  without  prejudice  to  any  action 
which  the  plaintiff  may  be  advised  to  bring;  the  defen- 
dants tmdertaking  to  receive  service  of  process  for  trial 
at  the  next  assizes  at  any  time  within  six  days. 

TcBNER,  L.J. — ^The  objections  as  to  the  injunction  being 
mandatory  may  be  left  out  of  the  question.  The  ques- 
tion is  whether  there  is  such  material  injury  as  to  induce 
the  Ck)urt  to  interfere  by  injunction.  I  am  of  opinion 
that  the  plaintiff  fails  to  make  out  such  a  case.  It  is  true 
that  the  original  application  started  with  the  allegation 
that  there  Was  material  injury;  but  I  am  of  opinion  after 
reading  the  last  affidavit  filed  by  the  plaintiff  (being  the 
sixth  he  has  filed  in  this  cause)  that  the  case  set  up  isnot  one 
which  would  justify  the  interference  of  the  Court.  It  is  true 
that  the  plaintiff's  light  and  air  are  slightly  diminished 
by  the  building  of  the  defendant;  but  it  is  not  every 
trifling  diminution  of  light  and  air  that  the  Court  will  be 
called  upon  to  restrain  by  injunction.  Some  weight 
must  be  given  to  the  fact,  which  was  i)ointed  out  by  Mr. 
Russell  in  his  reply,  that  the  premises,  in  their  deteriorated 
condition,  might  now  be  let  for  a  higher  rent  than  the 
plaintiff  is  at  present  paying  for  them.  It  is  improbable, 
therefore,  that  there  can  be  any  substantial  or  material 
injury.  I  think  that  the  bill  ought  to  be  dismissed,  but 
without  costs. 

Solicitors  for  the  plaintiff.  Van  Sandau  Jf"  Cumming. 

Solicitors  for  the  defendant,  Edwards,  Layton,  4' 
Jacqves, 


I^J.     Topham  r.  The  Duke  OF  Portland.   June  20. 

Practice — Appeal — Staying  proceedings —  Costs. 

Wliere  application  is  made  to  stay  proceedings  under  a 
decree  pending  an  appeal  to  the  House  of  Lords,  the  costs 
of  the  application  must  he  paid  by  the  applicant, 

Oiffard,  Q.C,  (Stevens  with  him),  moved  on  behalf  of 
Lady  Hairiet  Bentinok,  one  of  the  defendants  in  this 
cause,  that  the  proceedings  under  the  decree,  so  far 
as  it  ordered  the  transfer  to  the  plaintiff  of  a  sum  of 
£22,710  18s.  8d.  Consols,  in  which  Lady  Harriet  Bentinok 
was  interested,  and  the  payment  to  the  plaintiff  by  Lady 
Harriet  Bentinok  of  the  sum  of  £3,311  98.,  might  be 
stayed,  pending  an  appeal  to  the  House  of  Lords.  The 
decree  was  made  on  the  2nd  of  May,  1863,  and  the  facts 
of  the  case  are  fully  stated  in  the  judgments  of  the  Lords 
Justices  (reported  ante  507). 

The  Solicitor- General  (Charles  Hall  and  Boweliffewiih 
him),  for  the  plaintiff,  consented  to  stay  proceedings,  pro- 
vided the  stock  and  moneys  were  breught  into  court  and 
the  income  paid  to  Lady  Mary  Topham  pending  the 
appeal,  which  was  agreed  to.  The  Solicitor-General  then 
asked  for  the  costs  of  the  motion,  according  to  the  general 
rule  on  such  occasions. 

Giffard,^Q.C.,  submitted  that  the  costs  should  abide 
the  issue  of  the  appeaL 

Their  Lordships,  after  consulting  Mr.  Leach,  the  re- 
gistrar, and  having  ascertained  the  rule  to  be  that  on 
such  occasions  the  costs  were  paid  by  the  applicant, 
ordered  accordingly. 


1C.B.  Fobster  V,  Davies.        June  12, 19. 

Costs  as  between  solicitor  and  client — Consultation  with 

Queen^s  Counsel  on  hill. 

Under  an  order  for  the  taxation  and  payment  of  the 
plaintiff's  costs  of  suit  out  of  the  fund,  as  between  soUeitor 
and  client,  held,  that  the  costs  of  a  consultation  with  a 
Queen's  Counsel  on  the  draft  hiU,  which  was  had  at  the 
request  of  the  junior  counsel,  ought  to  be  allowed,  although 
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the  resvlt  of  the  consultation  was  that  that  part  of  the  hill 
to  which  it  had  re/er&nce  was  ftruck  out. 

This  was  a  petition  l^  the  plaintiff  to  i^oview  taxation, 
tinder  the  following  ciroamstancet: — ^The  suit  was  insti- 
tuted hy  Mrs.  Forster  against  the  tmstees  of  her  mar- 
riage settlement  and  her  husband  for  the  removal  of  the 
trustees  and  the  appointment  of  new  ones.  The  junior 
counsel  by  whom  the  bill  was  settled  was  originally  in- 
structed to  prepare  it  for  this  purpose  alone,  but  on  con- 
sideration of  the  circumstances,  he  was  of  opinion  that 
one  of  the  objects  of  the  suit  ought  to  be  the  reformation 
of  the  settiement,  and  he  prepared  the  bill  accordingly. 
The  plaintiff's  solicitor,  however,  feeling  considerable 
difficulty  in  deciding  how  to  act,  deemed  it  expedient 
that  the  bill  should  be  settied  in  consultation  with  a 
Queen's  counsel,  and  accordingly,  with  the  full  concur- 
rence, and,  in  fact,  at  the  request  of,  the  junior  counsel, 
the  draft  was  laid  before  a  Queen's  counsel,  and  the 
scope  of  the  bill  was  agreed  on  in  consultation,  when  he 
advised  that  it  would  be  inexpedient  to  raise  the  question 
as  to  the  reformation  of  the  settlement.  That  part  of  the 
bill  was  therefore  struck  out.  Upon  the  hearing  a  decree 
was  made  by  the  Master  of  the  Rolls  for  tiie  removal  of 
the  trustees,  which  was  reversed  on  appeal.  The  trus- 
tees, however,  afterwards  retired. 

By  the  order  on  further  consideration  the  costs  of  all 
parties  were  ordered  to  be  taxed  and  paid  out  of  the 
fund  as  between  solicitor  and  client^  and  the  petitioner's 
bill  of  costs  was  accordingly  carried  in  for  taxation,  when 
the  items  relating  to  the  settiement  of  the  bill  in  consul- 
tation were  disallowed.  The  chief  reason  for  the  dis- 
idlowance,  as  stated  liy  the  taxing  master,  was,  that  the 
costs  were  incurred  in  obtaining  advice  not  to  file  a  bill 
of  a  totally  different  character  to  that  upon  which  the 
Court  adjudicated,  and  that  they  were  therefore  not  costs 
of  the  suit.  He  also  mentioned  the  fact  that  the  petitioner 
had  not  suooeeded  in  the  sulL 

Selwyn,  Q.C.^  and  Bovill,  for  the  petition,  submitted 
that  the  oosts  ought  to  be  allowed.  Although  the 
amount  was  small,  an  imjiortant  question  of  principle 
was  involved.  It  was  shown  that  the  case  was  one  of 
oonsiderable  difficulty  and  nicety,  and  that  it  was  mate- 
rial to  the  plaintiff's  case  that  the  bill  should  be  settled 
in  consultation;  and  it  by  no  means  followed  tiiat  because 
counsel  might  advise  in  consultation  that  certain  por- 
tions of  the  bill  should  bo  struck  out,  or  particular  points 
in  the  case  not  brought  forward,  the  consultation  ought 
to  be  deemed  wholly  nugatory  and  irrelevant,  and  the 
•xpenses  thereof  excluded  from  the  costs  of  suit.  It  was 
clear  that  the  result  of  the  suit  could  not  be  looked  at. 
[The  Master  of  the  Rolls  assented  to  this.] 

Mard^,  for  Mr.  Forster,  supported  the  petition. 

Baggallay,  Q.C,  and  Oardiner^  for  the  trustees,  stated 
that  tiiey  were  not  instructed  to  do  more  than  submit  the 
facts  to  the  Court,  together  with  the  grounds  on  which 
the  master  had  decided. 

The  Master  of  the  Rolls. — ^This  is  elearly  a  matter 
of  very  oonsiderable  importance.  I  shall  therefore  take  a 
)ittie  time  to  consider  it,  and  if  necessary  will  hear  Mr. 
Selwyn  further  upon  the  subject;  but  my  present  impres- 
sion is  that  these  oosts  ought  to  be  allowed.  I  do  not 
think  that  the  fact  that  the  result  of  the  consultation  with 
the  Queen's  Counsel  was  that  the  suit  was  restricted  to  a 
particular  point,  and  that  his  advice  was  taken  upon  a 
particular  point,  which  this  suit  does  not  really  carry  into 
execution,  can  properly  be  taken  into  consideration  ui>on 
the  question  of  whether  the  costs  ought  to  be  allowed  or 
not.  I  remember,  to  illustrate  the  case,  shortly  after  I 
had  the  honour  of  being  a  Queen's  Counsel,  settling  a 
bill  in  consultation,  upon  which  there  was  a  question 
about  an  agreement  for  a  partition.  It  was  obvious  that 
there  was  a  very  considerable  inequality,  and  I  suggested, 
upon  the  facts  laid  before  me,  that  it  fiiiould  be  stated  in 


addition,    that    It    was    a   compromise    between 
brothers,  and  th^t  therefore  there  was  a  famUj  arran 
ment,  which  enabled  the  agreement  to  be  supported, 
accordingly  the  suit  was  extended  for  that  purpose.     B 
suppose  the  bill  had  been  originally  so  framed,  and 
I  had  been  of  opinion  that  this  could  not  be  supported, 
suggested  that  it  should  be  struck  out  Can  any 
able  distinction  be  drawn  between  the  results  of  the  t 
pieoes  of  advice?    Upon  the  faots  of  the  ease  in  the  ul\ 
the  Queen's  counsel  saggestB  sn  addition  to  the  bill, 
upon  the  facte  of  the  case  in  tiie  otiier,  he  snggeste  a 
triotion  of  the  bilL    It  is  obvious  that  if  the  costs  o 
to  be  allowed  in  tiie  one  ease  they  ought  to  be  allowed 
the  other;   if  not,  you  would  have  the  most  teehni 
questions  argued  in  every  case,  as  to  whether  tiie  bOi 
in  conformity  with  the  advice  given  or  not     Sa; 
that  after  the  consultation  with,  and  upon  oonsidfirati 
of  the  advice  of  the  Queen's  counsel,  nis  advice  is  not 
followed,  but  the  parties  determine  not  to  restrict  tht 
suit,  would  not  the  expense  of  obtaining  his  advice  bs 
properly  allowed  as  costs  in  the  cause?  The  way  in  whi(^ 
the  case  strikes  me  is  this: — Suppose  that  A.  B.  deter- 
mines to  institute  a  suit,  and  that  he  applies  to  oounfid 
throuirh  his  solicitor  to  frame  a  bill  for  him.  Counsel  sa7^ 
*'  I  think  this  is  a  matter  of  considerable  difficult; 
request  your  client  to  let  me  have  a  consultation  with  • 
Queen's  counsel"    He  assents  to  that,  and  thereupon  the 
bill  is  framed  according  to  the  advice  of  the  Queen's 
counsel  I  do  not  care  what  the  result  of  the  suit  is—  thst 
is  of  no  consequence;  but,  whatever  be  the  result,  the 
solicitor  is  entitied  to  have  his  costs  of  the  suit  as  between 
solicitor  and  client,  against  the  client;  and  would  not  xht 
expense  of  procuring  the  advice  of  the  Queen's  counsel 
be  part  of  the  costs  of  the  suit,  as  between   the  soli* 
oitor  and  the  client?     It  is  obvious  they  would  not  be 
charges  and  expenses  in  the  proper  sense  of  the  words 
as  distinguished  from  the  costs  of  the  suit,  which  trustees 
and  executors  are  sometimes  entitied  to.    If,  then,  the 
Court  directs  that  the  costs  of  the  suit  shall  be,  paid  %% 
between  solicitor  and  client  (it  is  always  to  be  borne  in 
mind  that  this  is  not  a  question  as  to  costfi  as  betweeu 
party  and  party,  in  which  case  these  oosts  would  unque^ 
tionably  not  be  allowed),  the  question  is,  whether  the 
expression,  *'  oosts  of  the  suit  as  between  solicitor  an  I 
client,"  does  not  mean  sudi  costs  as  the  client  would  have 
to  pay  to  his  solicitor,  under  the  technical  term  *"  cost-s 
of  the  suit;"  and  I  think  that  it  clearly  does.  It  is  no  doutt 
a  matter  of  veiy  considerable  importance,  because  in  my 
experience  it  has  been  the  practice  in  difficult  cases  to 
take  the  opiuion  of  the  leading  counsel.    My  preront  im- 
pression is,  although  I  wish  to  consider  the  matter  a  little 
further,  that  these  are  oosts  whioh  ought  properly  to  be 
allowed. 

June  19.— The  Master  of  the  Bolls.— The  further 
oonsideraHon  which  I  have  given  to  this  ease  has  con- 
firmed  me  in  the  view  I  originally  took  of  it  The  costs 
in  question  must  therefore  be  allowed. 


tt.B. 


Lechmere  r.  Bbotreridoe.     Hay  1,2' 


Hwband  and  w^e-^J^'ife't  $$paratc  estate — i^K?  H»pU— 
Pwcer  vf  dispoiition-^JOeed  acknowledged — 3  ^  4  Will 
4,  e,  74. 

A  married  woman  cannot  dispose  of  an  efnitei^  ftf 
simple  estate  given  to  her  for  her  separate  use  nitl^mrt  a 
deed  acknowledged, 

A  married  woman  itmy  dispose  of  ker  t^  int^erest  i^ 
real  estate  given  to  her  for  her  separate  vse  (^and  stki^h 
she  is  not  restrained  from  anticipating)  and  aim  ff  kir 
absolute  interest  in  personaUg  (whether  in  jMfSsemUm  sr 
reversion}  withcvt  a  deed  acknowledged. 

The  principal  questica  zaiaed  iu  tim  cause  wa^  wh^iher 
a  married  woman  could  dispose  of  an  equitable  fee  simple 
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_  to  her  for  her  separate  use,  without  a  deed 

^aty'  acknowledged  according  to  the  provisionB  of   the 
Knes  and  Beooveries  AhoUtion  Act  (3  &  4  Will.  4,  o.  74). 
John  Packer,  hj  his  will  dated  the  30th  of  Septemher, 
1854,  after  several  gifts,  devised  to  the  defendants,  his 
'trustees,  all  his  lands  in  the  parish  of  Ashchoroh,  in  the 
coanty  of  Glottoester,  in  trost  to  permit  Mrs.  Brotheridge 
to  receive  the  rents  and  profita  thereof  daring  her  life, 
for   her  sole  and  separate  use,  and  after  her  decease 
upon,  trust   to   permit  her  husband,  Hr.  Ambrose  Bay 
Brotheridge,  to  receive   the  renta  and  profits   thereof 
dnziji^  his  life,  and  after  the  decease  of  the  survivor  of 
them,  to  stand  seised  and  poaaeaaed  of  the  lands,  upon 
tmst  for  the  children  of  Mr.  and  Mrs.  Brotheridge  who 
should  be  living  at  the  death  of  the  survivor  of  them,  and 
the  issue  of  any  of  them  who  might  be  then  dead,  leaving 
iasoe  as  tenants  in  common  in  fee  j)er  gtirjtes.    And  the 
testator  gave  the  residue  of  his  real  and  personal  estate 
onto  and  to  the  use  of  the  defendants,  his  trustees,  upon 
taniflt   to    pay    Mrs.    Brotheridge,    during    the    life    of 
Mr.    George  Packer,  and  Ann  bis  wife,  and   the   life 
of   the  survivor   of  them   if   she  should   so  long  live, 
aa  annuity  of  £10  a-jear,  and  subject  thereto  upon  cer- 
tain trusts  during  the  life  of  Mr.  George  Packer,  and 
Ann  his  wife,  and  the  survivor  of  them,  and  from  and 
after  the  deoeflse  of  the  survivor  of  Mr.  George  Packer, 
and  Ann  his  wife,  upon  trust  as  to  all  the  residue  except 
two  messuages  in  Barton-street,  Tewkesbury,  for  Thomas 
Packer  and  Charles  Matthias  Packer,  and  Mrs.  Brothe- 
ridget  their  heirs,  executors,  administrators,  and  assigns, 
in  equal  shares;  but  if  either  of  them  should  then  have 
departed  this  life  without  leaving  issue,  the  testator  di- 
rected that  his  or  her  share  should  go  to  the  survivor  or 
saryivom  of  them,  and  if  either  should  then  have  de- 
parted this  life,  leaving  issue,  such  issue  should  take  the 
share,  whether  original  or  accruing,  of  the  deceased  parent, 
with  benefit  of  survivorship  between  them,  if  more  than 
one,  in  case  of  the  decease  of  either  under  the  age  of 
twenty-one,  and  if  all  such  issue  should  die  under  twenty- 
one,  their  share  of  the  trust  estate  was  to  go  and  be  paid 
to  the  survivors  and  survivor  of  them,  the  said  Thomas 
Packer,  Charles  Matthias  Packer,  and  Mrs.  Brotheridge, 
or  if  ihej  should  all  have  departed  this  life,  then  to  the 
heirs,  executors,  administrators,  or  assigns  of  the  survivor. 
And  the  testator  directed  that  the  share  of  Mrs.  Brothe- 
ridge in  his  trust  estate  should  be  for  her  separate  use. 
There  was    no    clause    in    the    will    restraining    Mrs. 
Brotheridge  from  anticipating  her  interest  in  the  pro- 
perty.   The  testator  died  shortly  after  the  date  of  his 
will,  which  was  duly  proved. 

By  an   indenture  dated  the  17  th  day  of   December, 
1656,  and  made  between  Mr.  and  Mrs.  Brotheridge,  of  the 
one  part,  and  the  plaintiffs,  of  the  other  part,  after  re- 
citing that  Mr.  Brotheridge  had  for  some  time  past  kept 
a  banking  acoount  with  the  plaintiffs'  firm,  and  was  then 
indebted  to  them  on   such  account,    it  was  witnessed 
that  Mr.  and  Mrs.  Brotheridge  granted  and  assigned  to 
the  plaintiffs,  their  heirs,  executors,  administrators,  and 
amigns — 1 .  All  those  messuages,  lands,  and  hereditaments, 
situate  and  being  in  the  parish  of  Ashohurch,  devised  by 
the  will  of  John  Packer,  for  the  benefit  of  Mrs.  Brothe- 
ridge, and  Mr.  Ambrose  Day  Brotheridge,  successively,  for 
life,  with  their  and   every  of   their  rights,  members, 
easements,  and  appurtenances.    2.  All  that  annuity  or 
yearly  sum  of  £10  to  which  Mrs.  Brotheridge  was  en- 
titled under  the  wilL     3.  All  that  the  one  undivided 
eqnal  third  part  or  share,  and  all  other  the  part  or  share, 
whether  vested  or  contingent,  of  Mrs.  Brotheridge  or  of 
Mr.   Brotheridge  in  her  right,  of  and    in    the    entire 
residue  of  the  real  and  personal  estate  and  effects  of 
John  Packer,  deceased   (other  than  the  two  houses  in 
Barton-street,  Tewkesbury),  so  devised  to  the  trustees  of  the 
testator's  wiU  upon  the  trusts  aforesaid;  and  all  other  the 
interest  of  Mr.  and  Mrs.  Brotheridge,  under  the  will,  To  hold 
the  same,  unto  and  to  the  use  of  the  plaintiffs,  their  heirs, 


executors,  administrators,  and  assigns  respectively,  accord- 
ing to  the  natures  and  qualities  thereof  respectively,  upon 
trust  to  raise  l>y  sale  the  balance,  not  exceeding  dB  1,000, 
due  to  the  plaintiffs  from  Mr.  Brotheridge  on  his  account 
current.  The  mortgage  deed  was  executed  by  Mrs.  Bro- 
theridge, but  was  not  acknowledged  by  her  in  accordance 
with  the  provisions  of  the  Fines  and  Recoveries  Act 
(3  &  4  Will.  4,  c.  74). 

The  present  suit  was  instituted  by  the  mortgagees  to 
enforce  their  security.  The  bill  prayed  a  sale  of  the 
mortgaged  property,  and  that  the  defendants,  the  trus- 
tees, who  had  declined  to  act  except  under  the  direction 
of  the  Court,  might  be  ordered  to  join  in  the  sale  of  the 
Ashchurch  property  (which  was  the  only  part  of  the 
mortgaged  property  which  was  not  reversionary),  and  to 
execute  all  necessary  conveyances  for  vesting  in  the  pur- 
chaser the  legal  estate  therein  during  the  joint  lives  of 
Mr.  and  Mrs.  Brotheridge,  and  the  life  of  the  survivor  of 
them. 

The  defence  to  the  suit  raised  on  the  part  of  Mrs. 
Brotheridge  was  two-fold:  (1)  that  the  mortgage  deed 
was  executed  by  her  under  pressure,  and  without  it  hav- 
ing been  explained  to  her;  and  (2)  that  the  deed  not 
having  been  acknowledged  by  her  under  the  3  &  4  Will.  4, 
c.  74,  it  was  not  effectual  to  pass  her  share  in  the  tes- 
tator's residuary  real  estates. 

As  his  Honour  considered  that  the  first  ground  of  de- 
fence failed  it  is  only  necessary  to  report  the  case  on  the 
second  point. 

Selmyn,  Q,C.,  and  WickeM,  appeared  on  behalf  of  the 
idaintiffs,  and  contended  that  their  security  effectually 
conveyed  Mrs.  Brotheridge's  equitable  estate  in  fee  simple, 
given  to  her  to  her  separate  use,  notwithstanding  that 
the  mortgage  deed  was  not  a<^owledged  under  the 
8  &  4  Will.  4,  c.  74.  The  effect  of  this  statute  (which 
was  an  enabling  statute)  was  to  sweep  away  the  previous 
mode  of  alienation  by  a  married  woman  of  her  fee  simple 
estates,  and  to  substitute  another  mode  of  assurance.  It 
was  not  intended  by  that  statute  to  take  away  from  her 
any  power  of  disposition  which  she  had  over  her  property 
before  the  Act  was  passed.  Now,  although  there  was 
some  difference  of  opinion  amongst  the  text  writers 
upon  this  point,  the  case  of  Minot  v.  Eaten^  4  L.  J.  O.  S. 
134,  decided  that  before  the  Act  a  married  woman  could 
dispose  of  her  equitable  fee  simple  estates  settled  to  her 
separate  use  without  a  fine  being  levied.  The  concur- 
rence of  her  husband  was  not  therefore  required  to  such 
diqsosition.  If  the  contention  that  since  the  Act  a  deed 
acknowledged  was  required  to  pass  such  an  interest  was 
sustained,  it  would  follow  that  the  separate  property  of  a 
married  woman  could  not  be  disposed  of  without  the 
concurrence  of  the  husband — section  77  requiring  the 
husband  to  concur  in  the  statutory  deed  of  disposition. 
There  was  no  reason  for  holding  that  the  separate  interest 
of  the  married  woman  in  freeholds  of  inheritance  should 
be  treated  in  a  court  of  equity  in  a  different  manner  from 
her  life  interest  in  freehold  property,  and  her  absolute 
interest  in  personalty,  which  it  was  admitted  could  be 
disposed  of  without  a  deed  acknowledged.  All  the  incidents 
relating  to  lee  simple  property,  including  an. absolute 
power  of  disposition,  passed  to  the  wife  where  it  was 
g^ven  to  her  for  her  separate  use.  This  point  was  ex- 
pressly decided  in  favour  of  the  plaintiff's  contention  in 
Adami  v.  Gamble,  12  Ir.  Ch.  Rep.  102  (The  Lord  Chan- 
cellor of  Ireland  dissentient e\  and  the  doctrine  received 
the  high  authority  of  Lord  Justice  Turner,  obiter,  in 
Atchison  v.  Le  Mann,  28  L.  T.  803. 

If.  Ihrster  appeared  for  Mrs.  Brotheridge,  and  contended 
that  a  deed  acknowledged  under  the  statute  was  necessary 
to  pass  her  equitable  fee  simple  estate  settled  to  her  separate 
use.  Before  that  Act  a  fine  was  necessary.  The  reason 
was,  that  the  interest  of  the  heir  of  the  wife  ought  not 
to  be  barred  without  the  solemnities  of  a  fine:  1  Sand. 
Uses,  845 ;  2  Bop.  Hus.  k  Wife,  1 82  (2nd  ed.) ;  Amn.,  cited 
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in  Peacock  v.  Monk^  2  Ve3.  Sen.  190  n.:  Churchill  v. 
Dibbcfi,  9  Sim.  447  n.;  JffarrU  v.  Mott,  14  Beav.  169; 
J'leld  V.  Moore,  19  Beav.  176,  on  app.,  7  Da  G.  M.  Sc  G. 
691;  Cro/ts  v.  Middleton,  8  De  G.  M.  &  G.  192;  Blach- 
ford  V.  Woolley,  11  W.  R.  478.  The  77th  section  of  the 
3  &  4  WilL  4,  0.  74,  applied  to  any  estate  in  land  which 
the  wife  "  alone,  or  she  or  her  husband  in  her  right,"  had, 
and  most  include  all  the  property  over  which  she  had  the 
sole  dominion.  The  conourrenoe  of  the  husband  in  the 
statute  deed  was  not  required  for  the  purpose  of  disposing 
of  his  interest  in  the  property,  but  only  as  an  expression 
of  assent  to  the  disposition  by  the  wife,  who  was  em- 
powered to  dispose  of  it ''  as  fully  and  effectually  as  she 
could  if  she  were  a  feme  gole"  The  78th  section,  which 
provided  that  the  powers  of  disposition  given  to  the 
married  woman  by  the  Act  should  not  interfere  "  with 
any  power  which,  independently  of  the  Act,  might  be 
vested  in  her,"  applied  to  cases  where  a  "  power "  of 
disposition,  in  its  strict  sense,  was  vested  in  a  mar- 
ried woman,  the  word  ''  power  "  in  that  section  being 
used  as  distinguished  from  ''  estates,"  which  were  dealt 
with  in  the  previous  section.  It  was  said  that  the  sepa- 
rate estate  of  the  wife  was  a  creature  of  the  court  of 
equity,  and  therefore  was  not  bound  by  the  strict  rule 
of  law  as  to  the  disposition  of  her  other  property,  and  that 
that  doctrine  was  introduced  for  the  benefit  of  the  wife; 
but  if  the  plaintiffs'  contention  in  this  case  succeeded, 
the  wife,  as  to  her  equitable  freeholds  of  Inheritance 
settled  to  her  separate  use,  would  be  placed  entirely  under 
the  control  of  the  husband,  and  the  policy  of  the  separate 
use  would  be  defeated.  By  interposing  the  solemnities 
of  a  fine  before  the  Act,  and  an  acknowledgment  since 
the  Act,  the  policy  of  protecting  the  wife  against  her 
husband  was  best  preserved.  In  Adams  v.  Gamble  the 
Lord  Chanoellor  of  Ireland  differed  from  the  rest  of  the 
Court 

Sehvyn,  Q.  C,  in  reply. — ^The  words  "  any  power,"  in 
the  78  th  section,  meant  powers  of  disposition  generally, 
and  were  not  confined  to  powers  in  their  technical  sense. 
A  g^ft  to  a  married  woman  of  freeholds  of  inheritance,  for 
her  separate  use,  must  carry  with  it  all  the  incidents  of 
property,  including  a  power  of  alienation  without  the 
concurrence  of  her  husband. 

May  27. — ^The  Master  op  the  Rolls. — ^The  question 
in  this  case  is  whether  real  estate  given  to  the  separate 
use  of  a  married  woman  can  be  conveyed  by  her  without 
an  acknowledgment  of  the  deed  of  disposition  under  the 
statute  3  &  4  WilL  4,  c.  74.  The  facts  of  the  case  are  as 
follows.  [His  Honour  referred  to  the  deeds  and  circum- 
stances mentioned  above.]  With  respect  to  the  first 
ground  of  defence — ^namely,  that  the  mortgage  deed  was 
executed  by  Mrs.  Brotheridge  under  pressure,  and  without 
its  having  been  properly  explained  to  her — ^the  evidence 
showed  that  the  deed  was  properly  explained  to  her;  and 
although  no  doubt  Mrs.  Bretheridge  states  correctly  that 
a  pressure  was  brought  to  bear  upon  her,  yet  as  it  is 
not  proved  that  any  part  of  that  pressure  proceeded  from 
the  plaintiffs,  and  as  no  suit  has  been  instituted  to  cancel 
the  deed,  this  defence  cannot  be  sustained  in  this 
suit.  The  other  point  in  the  case  is  more  difficult. 
It  was  argued,  on  the  one  side,  that  the  words  *'  she 
alone,"  in  the  77th  section  of  the  Act,  must  extend  to 
all  the  property  of  the  wife,  including  her  separate 
estate;  that  this  section  was  intended  merely  to  substi- 
tute the  acknowledgement  of  a  married  woman  for  a  fine, 
and  that  before  the  Act  a  fine  would  have  been  necessary; 
and,  on  the  other  side^  that  this  estate  for  the  separate  use 
of  a  married  woman,  which,  though  a  mere  creature  of 
equity,  was  a  recognised  and  admitted  estate,  constituted 
the  woman  a  feme  sole,  as  regarded  that  property,  to  all 
intents  and  purposes,  and  that  the  right  of  aUenation  was 
necessarily  incidental  to  that  estate.  The  cases  of  Adams 
V.  Gamble  and  Atchison  v.  Ze  Mann  were  cited  for  the 
purpose  of  showing  that  the  statute  did  not  relate  or 


apply  to  the  separate  property  of  the  wife.    And  it  was 
undoubtedly  true  that  courts  of  equity  which  required 
the  consent  of  a  married  woman  in  order  to  apply  a  sum 
of  money  belonging  to  her  to  be  paid  out  of  Jcourt  to  her 
husband,  did  not  require  her  consent  to   be  given  when 
the  money  was  settled  to  her  separate  use,  although   it 
was  obvious,  morally  speaking,  that  the  consent  was,  in 
fact,  as  necessary  in  one  case  as  in  the*  other.     Some 
obscurity  is  produced  by  assuming  that  if  the  principle 
applies  to  one  species  of  property  of  the  wife,  it  applies 
to   alL      It  is  necessary  to  distinguish   between    the 
different  species  of  property,  and  to  consider  how  the 
principles  to  be  g^athered  from  the  reported  decisions 
affect  each  of  them.      I    am    of    opinion  on   all   the 
authorities,  and  upon  principle,  that  where  the  wife  haa 
an  estate  for  life  for  her  separate  use  in  freehold  heredita- 
menta,  she  can  alienate  that  estate  without  any  acknow- 
ledgement under  the  statute,  and  that  no  fine  was  neces- 
sary for  that  purpose  previously  to  the  passing  of  that 
Act.     Both   the  decided  cases  and  the  opinions  of  text 
writers  concur  in   this.     I  therefore  consider  that   the 
defendants  the  trustees  will  be  bound  to  account  for  the 
rents  of  the  Ashchuroh  estate  to  any  person  who  may 
become  the  purchaser  thereof,  under  a  sale  to  be  made 
by  the  plaintiffs.    The  leg^al  estate  is  in  the  trustees,  and 
although  it  is  not  their  duty  to  convey  th^ legal  estate  to  a 
purchaser,  it  is  their  duty  to  give  to  the  purchaser  of 
such  life  estate  of  Mrs.  Brotheridge  exactly  the  same 
facilities    for  taking    and  receiving  the   rents  of  the 
Ashchuroh  property  as  they  would  have  gfiven  to  her;  the 
purchaser,  in  fact,  would  be  exactly  in  her  place,  and  be 
entitled  to  the  same  rights,  and  be  subject  to  the  same 
liabilities.    The    next  property  assigpied   is  the  annuity 
of    £10    per    annum,    given    during    the    joint  lives 
of  Mrs.  Brotheridge  and  the  survivor  of  the  defendants 
Mr.  George  Packer,  and  his  wife.    This  annuity  is  not 
g^iven  to  the  separate  use  of  Mrs.  Brotheridge.  The  mort- 
g&ge  deed,  therefore,  does  not  bind  her  reversionaiy 
interest  in  the  annuity,  in  the  event  of  her  surviving  her 
husband,  and  the  trustees  are  bound  to  pay  the  annuity 
to  a  purchaser  thereof,  during  the  joint  lives  of  Mr.  and 
Mrs.  Brotheridge.    This,  however,  is  liable  to  the  cesser 
of  the  annuity  on  the  death  of  tiie  survivor  of  Mr.  and 
Mrs.  George  Packer  before  that  period.    The  third  pro- 
perty assigned  is  the  one-third  of  the  testator*s  residuary 
real  and  personal  estate,  subject  to  a  contingent  aocruer 
by  the  death,  without  issue,  of  either  or  both  of  the  other 
residuary  devisees,  before  the  decease  of  the  survivor  of 
Mr.   and  Mrs.   Greorge  Packer.     This  is  given  to  the 
separate  use  of  Mrs.  Brotheridge.     I  will  consider  it  first 
as  regards  the  real  estate,  and  next  as  regards  the  per- 
sonal estate.    First,  in  regard  to  the  real  estate,  the  bene- 
ficial interest  in  which  is  given  to  Mrs.  Brotheridge  in 
fee  for  her  separate  use.    It  does  not  appear  for  the 
present  purpose  that  it  is  a  matter  of  much,  or  indeed  of 
any  moment,  that  the  interest  of  Mrs.  Brotheridge   is 
reversionary.      The    question    is    whether    the    words 
"  separate  use,"  as  applied  to  a  devise  of  freehold  heredita- 
ments to  a  married  woman  in  fee  simple,  had  such  an 
effect  as  to  give  her  a  different  quality  of  estate  in  the 
contemplation  of  equity,  as  to  the  manner  in  which  she 
may  alienate  the  same  from  what  she  would  have  taken 
in  the  same  lands  if  the  words  ''  separate  use  "  had  been 
omitted  from  the  devise.     I  am  of  opinion  that  in  such  a 
devise  the  words  "  separate  use  "  have,  as  regards  the 
alienation  of  the  inheritance  of  the  property,  no  such 
practical  effect;  that  if  a  married  woman  have  attempted 
before  the  statute  to  dispose  of  such  lands,  she  must  have 
levied  a  fine,  and  that  since  the  statute  an  acknowledg- 
ment under  the  77th  section  is  equally  necessary.     I  find 
difficulty  in  attaching  a  meaning  to  the  words  "  separate 
use  "  as  applicable  to  the  fee  simple  estate  of  a  married 
woman,  if  they  are  intended  to  go  further  than  to  bar  the 
interest  in  the  real  estate  of  the  wife,  which,  without  such 
words,  the  husband  would  have  ti^en.    The  words  in 
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other    cases  were  meant  to    bar  the  interests  of  the 
Ikusband.     In  the  case  of  a  fee  simple  estate  of  a  married 
>nroznan   that  interest  consists  in  the  receipt  by  him  of 
the  Tents  of  the  projjerty  daring  their  joint  lives,  and 
aUso  daring  his  widowhood,  if  they  hare  a  child.     It 
seemed  to  be  decided  by  the  case  of  Baggett  v.  Mcvx^ 
1   ColL  138,  1  Ph.  627,  that  the  addition  of  the  words 
*•  without  power  of  anticipation,"  (which,  as  applied  to  the 
life  estate  of  a  married  woman  in  lands,  are  intelligible 
mud    pertinent,)  can  also  be  applied  to  the    absolute 
interest  of  a  married  woman  in  land,  so  as  to  prevent  her 
from    selling  or  mortgaging  the  property.     If   this    is 
ooTzect,  then  it  is  obvious  that  a  grant  of  lands  in  fee 
£in[iple  to  a  married  woman  for  her  separate   use,  with  a 
restraint  against  anticipation,  is  merely  another  way  of 
giving  her  a  life  estate  for  her  separate  use,  without 
power    of  anticipating  the   rents,    for,  if  she  can  not 
alienate,  her  interest  would  be  confined  to  this,  except 
that  the  words  "  separate  use,"  according  to  Atchison  ▼. 
Xtf  Mann,  leave  the  wife  at  liberty  to  dispose  of  the  land 
hj  will  in  any  way  she  may  think  proper,  without  the 
concurrence  of  her  husband.     It  is  strange,  however,  if 
the    power  to  devise  is  included,  that  the  power   to 
alienate  by  deed  is  not  also  included,  nor  is  it  easy  to  under- 
stand how  the  restraint  upon  anticipation  can  be  properly 
applicable  to  such  an  estate,  except  that  the  whole  doctrine 
of  seiHurate  estate  and  its  union,  with  a  restraint  against 
anticipation,  is  altogether  anomalous.  It  was  also  laid  down 
by  the   Lord  Justice  Turner,  in  Atchison  v.  Lc  Mann^ 
that  a  married  woman   might  dispose  of  lands   given 
to  her  by  will  for  her  separate  use  during  coverture  al- 
though the  devise  or  grant  to  her  contained  no  power  for 
that  purpose.    This  is  undoubtedly  an  important  decision ; 
and  if  it  were  settled  law  that  where  property  was  given 
absolutely  to  a  married  woman  the  mere  addition  of  the 
words  **  for  her  separate  use  "  would  necessarily  imply  a 
power  to  disi)08e  of  it  by  will,  it  has  a  strong  bearing  on, 
although  it  is  by  no  means  decisive  of,  the  case  before  the 
Court.     It  was  not,  however,  necessary  to  decide  that 
point  in  Atchison  v.  Le  Mann;  but,  assuming  it  to  have 
been  so  decided,  the  contention  here  advanced  goes  far 
beyond  that,  for  the  contention  here  is  not  only  that  she 
may  dispose  of  the  land  by  will,  but  that  she  may  do  so 
by  sale  or  grant,  not  only  without  the  concurrence  of  her 
husband,  but  without  the  forms  expressly  imposed  by  the 
statute.     In  other  words,  the  contention  is  that  the  words 
**  separate  use,"  as  regards  alienation  inter  riros,  have 
the  following  and  no  other  meaning — viz.,  "  I  give  my 
estate  to  A.  and  her  heirs  for  ever  for  her  separate  use; 
that  is,  I  do  so  in  order  to  enable  her  to  dispose  of  it 
without  any  acknowledgment  under  the  statute."    I  am 
of  opinion  that  it  is  not  in  the  power  of  any  testator  to 
avoid  the  statute  by  the  introduction  of  such  words  any 
more  than  he  could  have  done  if  he  had  expressed  his 
meaning  distinctly  thus: — "  I  leave  Whiteacre  to  A.  and 
her  heirs  for  ever,  and  I  declare  that  my  intention  is  that 
slie  may  dispose  of  the  same  without  acknowledgement 
under  the  statute  of  3  &  4  Will.  4,  c.  74."     The  common 
law,  independently  of  equity,  treats  the  wife  as  the  sepa- 
rate owner  of  the  land  so  far  as  the  inheritance  in  it  is 
concerned.    That  does  not  pass  to  her  husband,  and  the 
common  law  provided  a  mode  by  which  she  might  dispose 
of  that  which  was  her  separate  interest  in  her  land  in  the 
lifetime  of  her  husband — namely,  by  fine  or  recovery,  and 
not  otherwise.     For  this  common  law  conveyance  the 
statute  substitutes  a  deed  ackowledged  before  a  consti- 
tated  oflScer.     How  can  a  testator  or  grantor  repeal  this 
Act,  and  also  stay  the  operation  of  the  common  law  by 
the  introduction  of   the   words  "separate   use"?     The 
effect  of  those  words  is  this:  they  apply  to  and  bar  the 
husband    from  receiving  what  without  such  words  he 
would,  have  received — viz.,  the  rents  of  the   property 
during  the  life  of  the  wife,  and  during  his  tenancy  by  the 
courtesy  in  case  he  had  a  child  by  her;  but  how  can 
the  words  "separate  use"  add  anything  to  what  was 


her  own  separately  and    distinct    from    her   husband, 
or  how   can  they  enable  her  to  dispose    of  what   is 
her  separate  property  without    such    words — ^viz.,  the 
inheritance  in  the  land,  and  to  do  this  in  a  different  way 
from  what  she  could  have  done  before.    In  other  words 
I  cannot  understand   how  those   words  can    have  the 
magical  effect  of  repealing  the  express  words  in  the  clause 
of  the  statute.    Again,  a  devise  of  lands  to  a  married 
woman  in  fee  without  any  additional  words  gfives  a  por- 
tion of  the  usufruct  of  that  land  to  her  husband,  and 
leaves  the  rest  in  her.    What  is  the  husband's  he  can 
dispose  of  without  her  consent;  he  can  sell  the  rents 
during  the  joint  lives  of  both,  and  also  during  his  own 
life  estate  by  courtesy.    But  to  touch  anything  beyond 
that  a  conveyance  from  the  wife  always  has  been  and 
still  is  necessary.    It  is  her  separate  property  by  common 
law,  and  the  mode  by  which  she  conveys  it  was  by  fine 
and  recovery  before  the  Act,  and  since  the  Act  by  deed 
acknowledged.    Then  take  the  next  step,  and  suppose  a 
devise  of  the  same  lands  made  to  the  married  woman  in 
fee,  with  the  words  "  for  her  separate  use  "  superadded. 
Those  words  are  confined  to  barring  the  husband's  in- 
terest in  the  lands,  and  giving  that  interest  to  the  wife, 
but  how  can  those  words  alter  the  estate  of  the  wife  in 
that  portion  of  the  property  which  never  went  to  the 
husband  at  any  time,  and  over  which  he  could  never 
have  had  any  controL    The  case  of  Atchison  v.  Ze  Mann 
did  not  govern  this  question.    The  only  question  in  that 
case  was  whether  the  wife  had  an  estate  for  life,  with  a 
power  of  disposing  of  the  inheritance  by  will,  or  whether 
she  took  an  estate  in  fee  simple.  The  Vioe-Chancellor  Wood 
and  the  Court  of  Appeal  both  held  that  she  took  an  es- 
tate for  life  with  a  testamentaiy  power,  and  that  she  had 
exercised  that  power  in  favour  of  a  person  through  whom 
the  defendant  claimed.    The  question  at  present  before 
the  Court  did  not  and  could  not  arise  in  Atchison  v.  Lc 
Mann,  which  was  in  fact  principally  cited  for  the  dictum 
of  the  Lord  Justice  Turner,  to  which  reference  has  al- 
ready been  made,  but  respecting  which,  as  the  point  did 
not  arise  in,  and  could  not  infiuence  the  decision,  in  the 
present  case,  I  abstain  from  expressing  any  further  opi- 
nion.    In  Adams  v.  Gamble  it  was  however  held  that 
a  married  woman  could  dispose  of  freeholds  settled  to  her 
separate  use  as  if  she  were  a  feme  sole,  without  an  ac- 
knowledgment under  the  statute.    This  case  came  before 
the  full  Court  in  Ireland  by  way  of   appeal  from  the 
Lord  Chancellor.     I  have  carefully  read  and  considered 
that  case,  but  am  unable  to  concur  with  the  two  learned 
judges  who  dissented  from  and  overruled  the  decision  of 
the  Lord  Chancellor  of  Ireland.     If  the  decision  had  been 
unanimous  I  should  not  have  ventured  to  differ  from  it,  but 
as  the  Lord  Chancellor,  on  reflection,  adhered  to  his  previous 
opinion,  the  case  had  not  that  weight  which  it  would 
otherwise  have  possessed.    The  distinction  that  the  words 
"  separate  use  "  applied  only  to  what  the  husband  would 
have  taken  if  those  words  had  not  been  used  did  not 
appear  to  have  been  suflBciently  present  to  the  minds  of 
the  learned  judges  who  dissented  from  the  Lord  Chan- 
cellor.    The  case  of  Baggett  v.  Meux  was  there  relied 
upon;  but,  as  has  been  already  stated,  that  case  only  de- 
cided that  a  restraint  against  anticipation,  or  rather  a 
prohibition   against  parting  with  or  disposing  of   the 
estate,   might  be  applied  to  the  fee  simple  estate  of  a 
married  woman  given  to  her  for  her  separate  use.  Magor 
V.  Lanaley,  2  R.  &  My.  855,  the  other  case  relied  upon  in 
Adams  v.  Gamble,  only  applied  to  the  alienation  of  the  life 
estate  of  a  married  woman  in  real  estate.  The  question  is 
certainly  one  of  considerable  difficulty,  but  when  I  consider 
the  other  authorities  which  treat  of  this  matter,  beginning 
with  Peacoch  v.  Monk,  I  must  choose  between  conflicting 
decisions;  and  I  am  of  opinion  that  on  principle  and  by 
the  preponderance  of  authority,  it  is  established  that 
before  the  3  &  4  WilL  4,  o.  74,  a  fine  was  necessary  to 
pass  the  interest  of  a  married  woman  in  that  part  of  her 
fee  simple  estate  which  did  not  belong  to  her  husband, 
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and  that  since  that  statut*  an  acknowledgment  under 
tJie  77  th  section  is  necessary  for  that  purpose,  notwith- 
standing that  the  estate  of  the  wife  is  given  for  her 
separate  use.  If  the  fact  that  the  property  was  rever- 
sionary had  any  effect  upon  the  case,  it  only  increased 
tho  difficulty  of  giving  to  the  words  "  separate  use  "  the 
effect  contended  for  by  the  plaintiffs.  Except  for  the 
words  "  separate  use  "  in  the  testator's  will,  the  deed  of 
1856  would  merely  amount  to  a  covenant  by  the  husband 
and  wife  that  the  wife  should  make  the  acknowledgment 
required  by  the  statute  when  the  estate  fell  into  posses- 
sion, which  would  in  no  respect  bind  the  wife.  But,  in 
fact,  this  leaves  the  question  preci^ly  where  it  was,  and 
it  is  still  necessary  to  decide  whether,  when  the  words 
**  separate  use  "  are  used,  the  statute  was  made  nugatory, 
and  the  wife  was  enabled  by  deed  without  acknowledg- 
ment irrevocably  to  convey  her  reversionary  fee  simple 
estate.  I  am  of  opinion  that  the  words  of  the  1 7  th  clause 
are  applicable  to  an  estate  in  fee  simple  of  a  married 
woman,  though  given  for  her  separate  use,  and  therefore 
that  the  deed  of  the  17  th  of  December,  ld5G,  did  not  affect 
the  reversionary  fee  simple  of  Mrs.  Brotheridge.  As  to  that 
portion  of  the  residue  given  to  Mrs.  Brotheridge,  which 
consists  of  personalty,  the  statute  has  no  application, 
and  it  has  been  repeatedly  held  by  the  Court  of  Chancery, 
and  is  the  constant  pracUoe,  to  allow  a  married  woman 
to  deal  with  a  money  legacy  given  to  her  absolutely 
for  her  separate  use  as  her  own;  her  receipt  alone  is 
all  that  is  necessary  for  the  protection  of  the  executors, 
and  her  application  to  the  Court  to  have  the  money  paid 
to  her,  or  to  any  one  she  might  direct,  is  always  complied 
with,  without  any  examination,  on  asoertainment  of  her 
unbiassed  wish.  With  respect  to  personal  property,  no  dis- 
tinction can  be  made  between  that  which  is  immediately 
receivable,  and  that  which  is  reverdonary ;  if  the  property 
is  hers  as  a  feme  soU  she  may  deal  with  it  as  ufeme  sule, 
and  sell  or  encumber  it  as  she  pleases.  The  words 
"  separate  use  "  in  this  case  excludes  the  husband  from 
any  portion  of  the  property,  whether  he  survives  his  wife 
or  not,  and  accordingly  as  to  all  the  residuary  personalty 
coming  to  Mrs.  Brotheridge,  whether  vested  or  contingent, 
I  am  of  opiuion  that  it  is  bound  by  tho  deed,  and  will 
pass  to  any  one  who  may  buy  it  from  the  plaintiffs;  and 
that  the  defendants,  the  trustees,  will  be  the  trustees  of 
that  share,  for  the  benefit  of  such  purchaser  and  his 
assigns,  when  the  same  falls  in.  I  shall  make  a  declara- 
tion as  to  the  rights  of  the  parties  as  follows: — 

Declare  that  under  the  power  contained  in  the  indenture 
of  the  1 7th  of  December,  1 8oC,  the  plaintiffs  are  entitled  to 
sell  the  life  interest  of  the  defendant,  Ann  Brotheridge, 
in  the  Ashchurch  estate,  and  also  her  reversionary  in- 
terest in  the  residuary  personal  estate  of  the  testator, 
and  also  the  annuity  of  £10  per  annum  given  by  the 
will  of  the  testator  to  the  defendant,  Ann  Brotheridge, 
during  the  joint  lives  of  the  defendant,  Ann  Brotheridge, 
and  the  survivor  of  the  defendants,  George  Packer,  and 
his  wife.  Declare  that  the  deed  of  the  17th  of  December, 
1 856,  does  not  effect  or  convey  the  interest  of  the  defen- 
dant, Ann  Brotheridge,  In  the  residuary  estate  of  the 
said  testator,  so  far  as  the  same  consists  of  real  estate. 
The  plaintiffs'  costs  must  be  added  to  their  security,  and 
be  paid  in  the  first  instance  out  of  the  proceeds  of  the 
sale.  The  trustees  must  undertake  to  pay  over  the  rents 
and  profits  to  the  person  entitled  thereto. 

Solicitors  for  the  plaintiffs,  NorcHtty  for  Moore,  Lewis, 
^  Moore. 

Solicitor  for  the  defendant,  Badham, 
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Held,  that  the  income  under  the  will  wa4  primarily 
chargeable  with  the  mmntenance,  that  being  mctt  for  th^ 
infanVs  benefit,  and  that  the  circumstance  that  the  settle^ 
ment  contained  a  direction  for  the  application  of  the  whole 
income  for  maintenance,  without  any  provision  for  the  at- 
cumulation  of  surplus  income,  was  not  a  sufficient  indica- 
tivn  of  a  contrary  intent hn  on  the  part  oftlie  settUn*. 

By  an  indenture  dated  the  18th  of  March,  1858,  a  tBOxa 
of  £5,000  stock  was  covenanted  by  James  Lucas  to  be 
transferred  to  trustees  in  trust  "  to  apply  the  dividends  " 
for  the  maintenance,  &c.,  of  the  plaintiff,  Julia  Luoaa, 
during  her  minority,  or  otherwise,  at  the  option  of  the  tma- 
tees, ''  to  pay  the  said  dividends ''  to  Hannah  Wright,  to  the 
intent  that  she  might  so  apply  them  (without  any  trust  lor 
accumulating  surplus  income);  and  upon  trust,  when 
Julia  Lucas  should  attain  twenty-one,  to  pay  the  dividends 
to  her  for  her  separate  use,  without  power  of  anticipation, 
and  after  her  death  in  trust  for  her  children  ai  therein 
mentioned.  The  deed  afterwards  contained  a  provision 
for  the  maintenance  of  the  children,  with  the  usnal 
direction  for  accumulation  of  surplus  income  in  aug- 
mentation of  the  capital 

The  said  James  Lucas,  by  his  will,  dated  the  4th  of 
February,  1858,  gave  his  residue  to  trustees  in  trust  *'  to 
apply  the  whole  or  such  part "  as  they  might  think  premier 
of  tho  income  towards  the  maintenance,  Sec,  of  Julia 
Lucas  until  she  attained  twenl^-one  or  married  with  con- 
sent, and  "  to  accumulate  any  surplus  income  which  might 
be  unapplied  for  the  purpose  aforesaid  by  investing  and 
adding  the  same  to  the  capital  fund;"  and  in  case  she  at- 
tained twenty-one  or  married,  to  pay  the  income  to  her 
for  life  for  her  separate  use,  without  power  of  anticipation, 
with  remainders  over. 

By  an  order  made  in  1860,  the  maintenance  of  Julia 
Lucas,  the  plaintiff,  who  was  still  an  infant,  had  been  ap- 
portioned between  the  tettlement  fund  and  the  will  fund, 
but  upon  the  suit  now  coming  on  ut>on  further  considera- 
tion a  question  was  raised  as  to  the  correctness  of  this 
order. 


Hohhouse,  Q.C.,  and  Gardiner,  tot  the  plaintiff,  con- 
tended that  her  maintenance  ought  to  be  borne  primarily 
by  the  income  under  the  will,  this  being  most  for  her 
benefit,  since  the  surplus  income  was  to  accumulate  for 
the  benefit  of  the  corpus.  They  referred  to  Fhljambe  v. 
WUhuf/hhy,  2  Sim.  &  St.  164;  lie  Ashley,  1  R.  &  M.  371; 
Methoid  v.  Turner,  4  De  G.  &  S.  249;  Bruin  v.  A'nott,  1 
Ph.  572.  The  order  was  therefore  erroneous,  and  the 
settlement  fund  ought  to  be  recouped  the  income  which 
had  already  been  taken  from  it :  Be  Sanderson^ s  Will,  5 
W.  R.  864. 

Plicar,  for  the  remaindermen  under  the  will,  admitted 
the  general  rule  that  where  two  funds  are  settled  on  an 
infant  from  distinct  sources,  the  interests  of  the  infant 
are  alone  to  be  considered  without  regard  to  those  of  the 
remaindermen,  but  contended  that  an  intention  was  here 
shown  by  the  common  settlor  of  both  funds  to  exclude 
that  rule,  since  in  the  settlement,  which  was  nearly  con- 
temporaneous with  the  will,  he  had  given  no  direction  or 
even  power  to  the  trustees  to  accumulate  any  part  of  the 
income,  although  in  the  will,  and  even  in  a  later  part  of 
the  settlement  itielf,  in  the  trusts  for  the  plaintiff's  chil- 
dren, he  had  been  careful  to  insert  such  a  direction.  The 
income  under  the  settlement  was,  therefore,  primarily 
chargeable. 

Selwyn,  Q.C.,  and  Freeling,  for  the  trustee  of  the  will. 

The  Master  of  the  Rolls  said  that  he  thought  the 
distinction  between  the  two  trusts  was  not  sufficient  to 
show  an  intention  that  one  fund  was  to  have  a  preference 
over  the  other.  The  trustees  of  the  will  had  fuUliisore- 
tion  to  employ  the  whole  income  of  the  residue  for  the 
plaintiff's  maintenance.  As  the  trustees  had  not  exercised 
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lis  difloretioii  the  Coart  must  exeroue  it,  and  in  so  doing 
LtLst  have  regard  solely  to  wliat  was  for  the  benefit  of 
iie  iTifant.  The  absence  of  a  proviso  for  accumulation 
%  Hie  settlement  did  not  amount  to  much,  the  Court 
rv^oJbl  do  what  the  settlor  had  left  to  be  understood,  and 
-a^  iMoti  thought  it  necessazj  to  state.  There  would  be  a 
eclsunKlion,  tiberef  ore,  that  the  income  of  the  residue  was 
nnutfi^  applioable  lor  mftjataining  tlie  pJalntiff,  with  a 
Ixiection  ttx  recouping  the  settlement  fund,  as  if  the 
vr^aent  order  had  been  made  in  the  first  instance. 

Solioitors  for  tt^  plaintiff  Travert  ^  Smith. 


▼.  C.  K.  J^  Olive.  June  20, 

F^r^getice — I^fatU*$  Setthw^tU  Act — Ueference  to  chatn- 

•  Where  a  female  i^fetnfe  fortun>e  i$  perf  eon^iderablei 
!»«  a  petUian  under  the  Infants  SetUem^iU  Act^  IS  ^  19 
>7rf.  e.  43,  the  Court  wiU  refer  ike  whole  flatter  to  ekarn* 
ber^ 

This  was  a  petition  presented  under  the  Infant's  Set- 
tlement Act  (18  &  19  Vict,  a  43),  asking  the  sanction  of 
the  Court  to  the  settlement  made  in  oonlemplation  of  the 
nxarriage  of  the  petitioner,  Miss  Oliy^,  with  Lord  Kil- 
coiusie,  eldest  son  of  Lord  Cavan;  the  petitioner's 
fortune  being  of  very  large  amount. 

Glaue^  Q.C.f  and  Rawlimon,  appeared  in  support  of 
the  petition. 

Babington,  for  other  parties. 

KINDEB8LEY,  Y.C.,  made  an  order  for  a  generi^  refer- 
ence of  the  whole  matter  to  chambers. 

See  Re  DaUon,  6  De  G.  M.  &  G.  201. 


y.CK. 


Budge  v,  WeedOn. 


June  20. 


Practice —  Costs  cf  appearance. 

A  fund  being  carried  to  the  separate  oowtin{fetht  account 
of  a»  U^atU^  afid  the  costs  cf  the  defetidant  being  paid^ 
and  such  d^endant  having  no  interest  in  tlie  fund  in 
courts  a  petition  is  presented  on  the  infanVs  attaining 
twenty-one  for  payment  out,  and  an  qfidavU  being  made 
to  prove  the  payment  qf  such  costs,  and  a  short  affidavit  in 
answer,  the  defendant  appears  by  counsel,  notwithstanding 
a  notice  not  to  appear. 

Meld,  that  she  is  entitled  to  her  costs, 

Seeritt  appeared  upon  a  petition  in  this  case  for  pay- 
ment out  of  court  of  a  fund  to  which  the  petitioner  had 
become  entitled  on  attaining  twenty-one^  and  a  female  de- 
fendant baring  appeared  bj  counsel,  the  only  question  was 
whether  she  was  entitled  to  her  costs.  It  appeiued  that  the 
fund  had  been  carried  over  to  the  contingent  account  of  the 
petitioner,  and  certain  sums  were  ordered  to  be  paid  into 
court  to  provide  for  the  costs  of  the  suit  in  tlie  event  of 
the  fond  being  insufficient,  and  there  was  liberty  to  apply 
to  have  them  made  up  by  the  plaintiff  and  defendant 
rateably.  The  sums  ordered  were  not  paid  into  court, 
further  consideration  was  adjourned,  but  the  costs  were 
all  paid,  and  that  payment  was  proved  by  an  affidavit, 
which  the  defendant  had  answered  1^  another.  The 
petitioner  had  served  the  parties  whose  costs  had  been 
paid  with  the  petition,  but  with  express  notice  not  to 
appear,  as  they  had  no  interest  in  the  fund  carried  over 
to  the  petitioner's  separate  account.  Notwithstanding 
this  the  defendant  appeared  by  counsel.  He  cited  Re 
The  Justices  qf  Coventry,  19  Beav.  158,  24  L.  J.  N.  S. 
Ch.  5S4>,  3  W.  B.  141 ;  120  SmUh,  8  Jur.  N.  a  659. 

Glasse,  Q.C.,  as  amicus  curia,  said  that  in  Wright  r. 
Vernon  (not  reported  on  this  pomt),  his  Honour  had  held 
that  where  a  party  was  served  he  must  have  his  costs 


O.  Simpson^  for  the  defendant,  submitted  that  having 
been  served,  and  having  made  an  affidavit  in  answar  ^ 
one  made  on  behalf  of  the  petitioner,  he  was  entitbd  to 
his  costs. 

KurDSBfLEY,  V.O.,  said  he  must  conohide  that  a  parly 
took  legal  advioe  befbre  he  appeared,  and  who  was  to  pay 
that  expense?  Assuming  thi^  it  was  the  general  rufe 
that  a  parfy,  though  neoessarily  served  bemuse  of  the 
titte  to  the  aeoount,  ought  not  to  appear,  and  could  not 
have  his  oosts  if  he  did,  in  this  case,  with  respect  to 
something  appearing  on  the  face  of  the  order,  on  furtiier 
consideration,  there  was  a  fund  to  be  carried  to  a  separate 
account)  and  whkh  he  assumed  to  be  the  subject  of  a 
^^Lreotion  with  liberty  to  apply.  Further  consid^ation 
was  adjourned  in  order  that)  if  necessary,  the  case  might 
come  on  again,  and  if  ^ere  was  any  question  it  could  not 
be  determined  upon  petition,  but  on  farther  consideration, 
and  that  alone  was  oonelusive.  It  might  be  quite  right 
to  save  the  expense  of  setting  the  case  down  i^in  for 
further  consideration,  but  if  that  was  done,  and  the  peti- 
tion rendered  the  further  oonsMeiation  unneoessary,  and 
inasmuch  as  if  it  had  been  set  down  for  further  considera- 
tion, all  the  parties  must  appear.  If  parties  were 
served  and  appeared  th^  must  have  their  oost&  The 
abstract  question  whether  a  party  Served  had  a  right  to 
appear  did  not  arise  here. 


v.a«. 


BOWEN  V,  Feabson. 
Practice — Production  of  documents. 


June  12. 


The  Court  always  affords  to  a  party  regularly  before  it 
every  facility  for  obtaining  such  discovery  as  may  enable 
him  to  substantiate  his  claim. 

A  duplicate  copy  of  a  booh  relating  to  trust  affairs  was 
permitted  by  new  trustees  to  remain  with  the  representative 
qf  a  deceased  trttstee,as  his  receipt  for  deeds,  fc,  delivered 
by  him.     On  their  application  some  years  afterwards. 

Held,  that  they  were  entitled  to  the  possession  of  the 
booh. 

F.  Fenwick  devised  his  estates  to  F.  Pearson  and  A* 
Pearson  upon  trust. 

F.  Pearson  survived  his  co-trustee,  and  died  in  1859, 
and  thereupon  the  Court  appointed  C.  Pugh  and  E.  H.  Fen- 
wick to  be  trustees  of  the  will.  The  common  adminis- 
tration decree  had  been  made  in  this  suit  in  1842.  In 
1859,  the  suit  was  revived  by  making  F.  F.  Pearson,  F. 
Pearson's  sole  executor  and  devisee  of  trust  estates,  a  de- 
fendant. At  the  request  of  the  trustees,  he  handed  over 
to  them  all  deeds  and  papers  in  his  hands  relating  to  the 
trust;  but  among  these  papers  was  an  ancient  folio  volume 
or  schedule  of  title  deeds,  containing  an  index,  and  many 
notes  and  observations  regarding  the  title  to  the  testator's 
estates.  This  volume  was  in  duplicate,  and  it  was  ar^ 
ranged  that  the  new  trustees  have  one  part,  and  leave 
the  other  in  the  hands  of  F.  F.  Pearson,  they  having 
written  on  the  last  page  a  receipt  for  all  **  deeds  men- 
tioned and  described  in  the  foregoing  schedule."  It  had 
ever  since  remained  in  his  possession  as  his  receipt  for  the 
deeds,  &c. 

Litigation  sprung  up  between  the  new  trustees  and  a 
neighbouring  proprietor,  for  whom  F.  F.  Pearson  acted  as 
solicitor.  The  present  application  was  for  production 
upon  oath  of  all  papers  whatever  in  F.  f.  Pearson's 
possession  relating  to  the  trust,  and  particularly  the 
duplicate  schedule,  on  the  ground  that  a  document  which 
disclosed  many  important  facts  connected  with  the  title 
to  their  trust  estate  ought  not  to  be  in  adverse  hands. 

The  case  now  came  on  on  adjournment  from  cham- 
bers. 

Bacon,  Q.C.,  BSid  Freeling.-^F.  F.  Pearson  has  a  right 
to  hold  the  book,  because  it  was  given  him  by  the  ^ru^tecs 
as  the  receipt  for  papers  handed  over  by  him  to  them,  and 
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there  is  no  reason  why  they  should  have  it;  they  admit 
they  have  an  authentic  oopy. 

Malins,  Q.C.,  for  the  trustees. 

Stuart,  V.C. — My  opinion  is  that  the  trustees  are 
clearly  entitled  to  a  full  production,  upon  oath,  of  all 
documents  of  every  description,  relating  to  the  trust 
estate,  which  are  in  the  possession  of  Pearson  in  any 
character  whatever,  and  are  entitled  to  the  volume  in 
question;  but,  on  the  other  hand,  he  is  entitled  to  a  re- 
ceipt in  the  most  ample  form.  The  Courts  have  gone 
very  far  indeed  in  compelling  discovery,  not  only  as 
between  parties  to  a  suit,  but  in  favour  of  creditors 
coming  in  to  prove  their  debts.  The  course  and  policy  of 
the  Court  is  to  give  eveiy  person  regularly  before  it  the 
most  ample  means  of  obtaining  discovery  of  eveiy  docu- 
ment which  may  enable  him  to  establish  his  claim. 

Direct  that,  in  the  first  instance,  the  defendant  make  an 
affidavit  of  all  documents  in  his  possession  relating  to  the 
trust  estate. 

Solicitors  for  the  plantiffs,  Young  ^  Jaahtotts, 


V.O.W. 


Re  Life  Assurance  Treasury. 
ToBiAH  Pepper's  Case. 


June  12. 


Winding-up  —  Bankrupt  —  Contributory  —  Proof — IH^ 

charge. 

Although  the  official  manager  should  obtain  leave  from 
the  judge  in  chambere  before  proving  against  the  estate  of 
a  bankrupt  contributory y  who  is  in  custody  f&r  cotUempt 
in  not  obeying  the  order  of  this  Court  for  payment  of  calls; 
the  proof  when  made  has  the  effect  of  purging  the  conr 
tempts  and  the  bankrupt  is  entitled  in  this  Court  to  his 
discharge  froffh  custody. 

This  was  an  application  which  had  been  adjourned  from 
chambers,  that  Tobiah  Pepper,  a  bankrupt  in  the  debtors' 
prison,  might  be  discharged  from  the  custody  of  the 
sheriff  of  Middlesex  for  contempt  in  not  paying  a  claim 
for  calls  and  otherwise,  made  by  the  official  manager, 
which  claim  had  been  by  him  proved  against  the  bank- 
rupt's estate. 

The  Life  Assurance  Treasury  Company,  having  fallen 
into  difficulties,  was  in  1861  ordered  by  this  Court  to  be 
dissolved  and  wound  up.  Tobiah  Pepper  was  placed  by 
the  official  manager,  Mr.  Harding,  on  the  list  of  contribu- 
tories  in  respect  of  88,000  shares.  A  call  was  made 
under  the  winding-up,  but  Pepper  not  having  paid,  a 
balance  order  was  issued  for  payment  of  the  amount, 
under  which  he  was  arrested  and  thrown  into  prison. 
Pepper  then  filed  his  petition  in  the  Bankruptcy  Court, 
and  was  adjudged  bankrupt.  At  the  first  meeting  of 
creditors  the  official  manager  attended  and  proved  his 
debt  and  voted  in  the  choice  of  assignees.  An  application 
was  subsequently  made  in  bankruptcy  for  the  release 
from  custody  of  the  bankrupt.  This  application  was  op- 
posed by  the  creditors'  representative,  and  refused  by 
Commissioner  Goulbum  on  the  ground  that  the  bankrupt 
was  in  custody  for  contempt  of  the  Court  of  Chancery, 
and  therefore  could  not  be  released  by  the  Court  of  Bank- 
ruptcy. The  bankrupt  had  thereupon  taken  out  a  sum- 
mons in  chambers  for  his  discharge,  and  the  summons 
was  adjourned  into  court. 

Sargoody  in  support  of  the  application,  contended  that 
the  official  manager,  by  proving  his  debt  against  the 
estate  of  Pepper  under  the  bankruptcy,  had  elected  not 
to  proceed  against  him  personally.  The  contempt  in 
respect  of  which  Pepper  had  been  taken  into  custody  was 
thereupon  purged,  and  he  was  entitled  to  his  discharge: 
Bankruptcy  Act,  1849,  s.  182. 

:.  SwanstoUy  for  the  creditors'  representative,  oppo&ed  the 
application,  and  contended  that  the  contempt  had  not 
been  purged.  As  the  official  manager  had  proved  under  the 


bankruptcy  without  leave  of  the  judge  in  chambers,  the 
bankrupt  had  not  obtained  from  the  Bankruptcy  Court 
that  which  had  the  effect  of  discharging  him  "  from  the 
effects  of  any  process  issi^g  out  of  any  Court  for  con- 
tempt of  any  Court  for  non-payment  of  money,"  &c. — 
viz.,  his  order  of  discharge  (Bankrupt  Act,  1861,  s.  165). 

Boxburghy  for  the  official  manager,  submitted  to  act  as 
the  Court  should  direct. 

Sargood  replied. 

The  following  sections  of  the  various  Acts  were  ako 
referred  to:— 7  k  8  Vict.  c.  96,  s.  26;  11  &  12  Vict.  c.  45, 
s.  29;  12  &  18  Vict.  c.  108,  s.  30. 

Wood,  V.C,  held  that  the  proof,  though  improperly 
made,  had  the  effect  of  purging  the  contempt,  and  that 
the  bankrupt  was  entitled  to  his  discharge,  although  the 
official  manager  had  been  very  careless  in  making  this 
proof  against  his  estate  under  the  bankruptcy,  without 
the  leave  of  the  judge  at  chambers.  The  Winding-Up 
Acts  directed  that  proof  should  be  made  as  the  judge 
should  direct,  and  the  official  manager  had  no  authority 
to  prove,  except  under  the  provisions  of  those  Acts,  which 
he  ought  to  have  complied  with.  [His  Honour  referred 
to  s.  29  of  11  &  12  Vict.  c.  45.]  The  bankrupt  of  course 
had  nothing  to  do  with  that,  and  could  not  oppose  the 
proof  whep  it  was  made.  He  was  therefore  entitled  to 
his  discharge.  The  creditors'  representative  would  have 
hiscoste. 

Solicitors,  Voules;  Gibbs  ^  Tucker;  Rose,' 


▼.C.W.  June  4,  5. 

The  Attorney-General,  at  tlie  relation  of  The  Trus- 
tees OF  THE  River  Lee  v.  The  Metropolitan  Board 
OP  Works. 

Metropolitan  Board  of  Works — Main  drainage — 18  ^'19 
Vict,  c,  120—21  4*  22    Vict,   c,   \0i— Nuisance— In- 
junction. 

The  Metropolitan  Board  of  Works  are  not  authorised 
by  section  186  ^18  ^19  Vict,  e,  120,  to  turn  into  a  navi- 
gable river  or  stream  the  sewage  of  an  entire  district 
(which  has  net  previously  been  drained  into  stick  river, 
4'c,)y  so  as  to  create  a  nuisance. 

Section  31  of  2\  4"  22  Vict,  c.  104,  enabling  the  Seere- 
tary  of  StatCy  on  complaint  of  nuisance^  committed  in  exe- 
cution of  the  works,  to  direct  a  prosecutiony  is  given  as  an 
easier  remedy,  and  does  not  deprive  persons  affected  by 
the  nuisance  of  their  remedy  in  this  court. 

Distinction  between  nuisances  which  of  necessity  arise 
in  the  exercise  of  Parliamentary  powerSy  and  nuisances 
which  do  not  so  necessarily  or  primarily  arise y  but  are  oc^ 
casioned  by  secondary  cavses  within  the  control  of  the  per^ 
sons  exercising  such  Parliamentary  powers. 

This  was  a  motion  for  an  injunction  to  resrtrain  the  de- 
fendants, the  Metropolitan  Board  of  Works,  from  causing 
or  permitting  any  sewage  to  pass  or  flow  down  through  or 
from  the  High  Level  and  Middle  Level  Sewer  into  the 
river  Lee. 

During  the  progress  of  the  works  upon  the  northern 
outfall  sewer,  which,  when  completed,  will  convey  the 
sewage  from  the  High  Level  and  Middle  Level  sewers 
from  their  junction  at  the  Sluice-house,  Old  Ford,  aoross 
the  river  Lee  and  over  Plaistow-marshes  to  the  Thames  at 
Barking-reach,  the  High  Level  and  Middle  Level  Sewers 
temporarily  discharge  their  sewage  by  "  storm  outlets  " 
into  the  river  Lee.  The  High  Level  Sewer,  which  was 
commenced  in  1858,  was  completed  in  1862.  Complaints 
as  to  the  mischief  occasioned  to  the  Lee  and  its  navig^on 
by  the  outfall  of  sewage  were  made  by  the  trustees  of  the 
river  (who  were  a  corporation  deriving  their  powers  under 
various  Acts  of  Parliament),  as  long  ago  as  August,  1 860. 
The  Metropolitan  Board  of  Works,  upon  being  applied  ^o 
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xpreeBed.  their  readinecs  to  remedy  the  nmsaace  aa  far  aa 
*ossible  oonsiatently  with  the  exeoation  of  their  works, 
nd  some  steps  were  taken  by  dredging,  &c.,  for  removing 
ho  obstruction  occasioned  by  the  deposit.  In  Macoh  last, 
a  consequence  of  the  connexion  of  the  Hoxton  brook, 
rhioh  drains  a  densely  populated  district,  with  the  Middle 
^vel  Sewer,  the  outfaJl  of  sewage  into  the  Lee  was  greatly 
Qcreaaed  (the  discharge  on  the  30th  of  April  last,  a  rainy 
Iay»  being  stated  to  have  been  at  the  rate  of  47,000,000 
^lUloiis  per  diem),  so  as  to  cause  what  was  alleged  to  be 
ui  Intolerable  and  dangerous  nuisance,  both  from  the 
aoxions  stench  and  also  from  the  obstruction  to  the  navi- 
gation. Under  these  circumstances  the  present  informa- 
tion and  bill  had  been  filed  by  the  Attorney-General  at 
the  relation  of  the  trustees  of  the  river  Lee,  and  by  the 
Uruatees,  as  plaintifib,  for  the  purpose  of  restraining  the 
lofendanta  from  discharging  the  sewage  from  the  High 
Ldvel  and  Middle  Level  Sewers  into  the  river  Lee,  and  to 
compel  them  to  remove  the  deposit  and  accumulation  of 
filth  and  sewage  occasioned  by  the  discharge. 

Affidavits  had  been  filed  on  the  part  of  the  de^ 
fendanta,  stating  that  the  evil  complained  of  had 
been  greatly  exaggerated  in  the  biU  and  evidence  of 
the  plain ti&;  that  the  northern  outfall  works,  which 
would  entirely  carry  off  the  sewage  from  the  Lee, 
were  in  rapid  progress,  and  would  probably  be  suffi- 
ciently completed  for  that  purpose  by  the  end  of 
August  (the  non-completion  by  February,  1863,  having 
arisen  from  the  failure  of  the  sub-contractor  for  the  iron 
work);  that  the  evil  was  merely  temporary  while  the 
engineering  difficolties  in  providing  any  remedy  until  the 
works  were  completed  were  immense;  and  that  incalcu- 
lable Qsk  both  to  property  and  life  would  be  occasioned  by 
stopping  the  present  outfall  of  sewage,  and  returning  it 
into  its  previous  ohannel»  which  was  inadequate  for  the 
purpose. 

Qigmrd  and  J.  Ptarwmy  in  support  of  the  motion,  con- 
tended that  there  was  nothing  in  the  Acts  18  &  19  Vict 
0.  ISO,  and  31  &  22  Yict  c.  104,  which  gave  the  defendants 
any  power  to  torn  the  sewage  of  an  entire  district  into  a  na- 
vigable river,  thereby  oansing  a  serious  injury  to  the  pubUo 
health,  to  the  property  cm  the  banks  of  the  Lee,  and  to  the 
navigation,  of  which  tke  pbuntiffs  were  the  tmsteee. 
iiectioa  ai  of  21  Ac  22  Vict  a  104,  would  be  relied  upon 
aa  against  the  right  of  the  plaintifis  to  file  abill  to  restrain 
the  nuisance;  but  that  did  not  take  away  the  right  of  suit 
m  this  court,  being  merely  given  as  an  additional  remedy. 
The  plaintiffs  did  not  wish  to  interfere  with  the  main 
drainage  worioB,  but  those  works  could  and  must  be  exe- 
cuted so  aa  not  to  cause  any  unnecessary  or  serious  nui- 
sance. It  was  in  evidence  that  the  Hoxton  sewer  might  be 
rest(»ed  in  ten  days,  so  as  to  stop  any  outfall  into  the  Leo, 
and,  although  the  northern  outfall  works  would  effectually 
remedy  the  evU  now  complained  of,  the  plaintiffs  ought 
not  to  be  oompeUed  to  submit  to  the  present  serious  injury 
antQ  the  very  remote  time  when  those  works  might  reach 
completion.  They  cited  The  Manchetter  and  Shffffield 
Bailmaif  Ompan^  v.  The  Worktop  Board  of  Health,  23 
Beav.  198,  5  W.  E.  279;  The  AtUmey- General  v.  The 
Birmingham  Town  Otfuneil,  4  K.  &  J.  536,  e  W.E.  811. 

Bolt,  Q.  a,  S^  Bugh  Cairtu,  Q.  C,  and  Charles  Hall,  for 
the  defendants,  contended  that  tkis  Court  could  not  inter- 
fere. The  defendants  had  done  nothing  more  than  they 
were  fully  justified  in  doing  under  their  Parliamentary 
powers;  and  so  long  as  the  sewers  when  completed  did  not 
create  a  nuisance,  any  merely  t^nporary  nuisance  arising 
in  the  progress  of  the  works  would  not  be  restrained.  Sect. 
185  of  18  &  19  Vict.  c.  120,  drew  the  distinction  between  a 
nuisance  arising  during  the  progress  of  the  works  and  one 
from  the  works  when  completed;  and  the  question 
was  one  which  tlus  Court  could  not  entertain,  as  it  was 
expressly  provided  (21  ic  22  Yict.  c.  104,  s.  31)  that 
the  Secretary  of  State,  on  complaint  of  nuisance  committed 
}n  execution  of  the  works,  might  direct  a  prosecution.  Xui- 


sance  there  must  be,  in  some  shape  or  other,  until  thf 
drainage  scheme  was  carried  out;  and  i|  the  Court  were  to 
Usten  to  these  applications  this  great  public  undertaking, 
carried  on  by  the  defendants,  not  as  a  private  epeculation  for 
their  own  profit,  but  under  the  authority  of  Parliament  for 
the  general  public  benefit,  must  be  entirely  stopped.    Then, 
upon  the  evidence,  it  was  clear  that  the  nuisance,  such  as 
it  was,  existed  for  some  months  before  last  March,  when 
the  Hoxton  Sewer  was  first  turned  into  the  Middle  Level 
Sewer,  and  also  that  the  nuisance  had  been  great]^  ex- 
aggerated.  As  to  the  navigation,  in  respect  of  which  alone 
the  plaintiffs,  as  trustees,  were  entitled  to  be  heard,  there 
was  no  distinct  evidence  that  it  had  been  injured  since 
March.    But,  in  any  case,  the  defendants  were  willing  to 
remove  any  obstructions  by  dredging  or  other  means. 
Looking  at  the  balance  of  convenience  and  inconvenienoe, 
the  interest  of  the  public  and  even  of  the  plaintiffs  would 
be  best  consulted  l^  leaving  matters  in  statu  quo  until 
August,  when  the  northern  outfall  would  be  completed; 
and  upon  these  grounds  it  was  submitted  that  the  motion 
must  be  refused.    They  cited  Attorney'  Genera  I  v.  Sh^field 
Gas  Consuiners  Company,  3  D.  M.  &  G.  304, 1  W.  R.  185 ;  The 
North  London  BaUway  Company  v.  The  Metropolitan  Board 
of  Warks,3oli,  405,  7  W.  B.  640;  Biddulph  v.  Vestry  qf  St. 
George,  Hanover-square,  ante  624,  739;  Lord  Byron  v. 
Bohinson,  I  Bro.  0.  C.  588/  The  Attorney- General  v.  Con- 
servators of  the  Bicer  TItames,ante  163;  Hervey  v.  Smith, 
1  K.  &  J.  889;  Lane  v.  Newdigate^  10  Ves.  192. 

Giffard,  Q,C.  in  reply. 

Wood,  V.C,  said  that  he  quite  agreed  that  the  position 
of  the  defendants  was  veiy  different  from  that  of  a  com- 
pany carrying  on  a  speculative  undertaking  for  their  own 
benefit.  They  were  intrusted  by  the  Legialature  with  great 
and  important  public  duties  of  great  difficulty,  and  it  was 
no  doubt  true  that  they  would  be  assumed,  primd  facie, 
to  be  excercising  their  powers  in  the  manner  best  calculated 
to  carry  out  the  great  public  undertaking  committed  to 
them.  But  there  was  also  another  consideration  which  was 
forced  upon  his  mind  in  this  and  other  cases  of  a  similar 
nature — viz.,  that  there  was  a  strong  disposition  in  these 
public  bodies  to  carry  matters  with  a  high  hand,  and  ex- 
ercise their  jurisdiction  without  due  consideration  for  the 
interests  of  the  persons  thereby  affected;  and,  further,  to 
assume  a  right  of  considering  any  opposition  or  remon- 
strance on  the  part  of  persons  thus  affected  as  an  imper- 
tinence. They  did  not  sufficiently  adopt  that  fxsjtk  spirit 
of  conciliation  and  communication  which  one  would  wish 
to  see  actuating  public  bodies  exercising  these  large  powers. 
To  say  the  least,  the  defendants  must  have  been  advised 
that  it  was  very  doubtful  whether  they  could  turn  for  the 
first  time  the  sewage  of  a  large  district  into  the  river  Lee 
without  making  any  communication  to  the  trustees  of  the 
navigatioh — the  persons  interested  in  the  matter.  It  had 
been,  moreover,  done  clandestinely,  for  it  would  seem  that 
there  was  no  intention  at  the  outset  of  passing  the  sewage 
by  the  outfaUs  of  the  High  Level  and  Middle  Level 
Sewers  into  the  Lee;  and  if  the  northern  outfall  had  been 
completed  in  time  these  storm  outlets  would  not  have 
been  used  in  the  manner  complained  of.  The  storm  out- 
lets, to  which  it  was  originally  intended  to  confine  the 
outfall,  might  on  particular  emergencies  aff Ad  relief  by 
discharging  the  sewage,  when  fluked  by  rain  and  com- 
paratively innocuous,  into  the  river.  As  soon  as  the 
matter  i^as  noticed  by  the  trustees,  in  August,  1860,  they 
communicated  upon  the  subject  to  the  defendants,  who 
replied  that  the  outfalls  were  storm  outlets,  and  only  to 
be  used  in  emergencies.  Shoals  began  to  accumulate  in 
the  river,  but  the  plaintiffs  were  still  contented  with  a 
communication  to  the  defendants,  who  agreed  to  dredge 
the  bed  of  the  river  in  order  to  remove  the  obstructions, 
and  actually  did  so.  With  full  knowledge  that  the  plain- 
tiffs strongly  objected  to  having  any  additional  sewage 
poured  into  the  Lee,  the  def  enduits,  in  March  last,  opened 
a  communicatioa  between  the  Hoxton  Prain  and  thi^ 
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Middle  Leyel  Sewer,  which  had  the  effect  of  discharging 
the  sewage  of  an  entirely  new  and  veiy  extensive  district 
into  the  River  Lee.    The  matter  did  not  quite  rest  there, 
for  some  communications  had  taken  place  between  Mr. 
Beardmore,  the  plaintiffs*  engineer,  and  the  officers  of  the 
defendants,  in  which  Mr.  Beardmore  was  distinctly  assured 
that  no  additional  drains  should  be  connected  with  the 
Middle  Level  Sewer  until  the  outfall  sewers  were  com- 
pleted.   The  defendants  stated  that  they  did  not  refer  to 
the  Hoxton  Sewer,  which  was  old,  but  to  any  new  sewers. 
It  must,  however,  have  been  a  matter  of  perfect  indiffer- 
ence to  the  plaintiffs  whether  the  nuisance  was  occasioned 
by  a  new  or  an  old  sewer;  in  fact,  an  old  sewer  would 
probably  cause  the   greater  nuisance.    The  defendants 
ought  certainly  to  have  communicated  with  the  plaintiffs 
before  doing  what  they  had  done — an  act  highly  unjust, 
not  only  in  itself,  but  also  in  the  way  in  which  it  had 
been  done.    As  to  difficulties  of  engineering,  &c.,  which 
rendered  such  an  act  necessary,  difficulties  of  that  kind 
were  gfenerally  resolved  into  a  simple  question  of  expense. 
If  the  River  Lee  had  not  existed,  what  could  the  defen- 
dants then  have  done?    Finding  that  it  was  at  hand,  and 
convenient  for  their  purpose,  they  had  made  it  a  receptacle 
for  all  the  sewage  of  the  district.     His  present  impression 
upon  this  interlocutory  application  was  that  the  defen- 
dants had  no  authority  under  their  Acts  (18  &  19  Vict, 
c.  120,  and  21  &  22  Vict.  c.  104)  to  do  what  they  had 
done.     His  Honour,  after  referring  to  section  136  of  the 
18  &  10  Vict.  c.  120,  said  that  it  did  not  in  his  view  give 
the  defendants  power  to  turn  the  sewage  of  a  district  into 
any  navigable  river  or  stream.     It  appeared  to  point  out 
and  limit  the  exact  class  of  things  that  they  could  do,  to 
divert,  discontinue,  close  up,  or  destroy  sewers,  with  full 
jwwer  "  to  carry  any  such  sewers  or  works  through,  across, 
or  under  any  turnpike  road  or  street,  or  through  or  under 
any  cellar  or  vault  under  the  carriage-way  or  pavement 
of  any  street," — and  nothing  so  vast  as  the  destruction  of 
a  river  was  intended.    It  was  argued  that  nuisance  in 
some  shai>e  or  other  was  inevitable  during  the  progress  of 
the  works,  and  that  if  the  Court  interfered  upon  every  oc- 
casion that  a  nuisance  arose  the  whole  undertaking  must 
be  stopped.    But  he  apprehended  that  the  distinction  in 
these  cases  was  between  nuisances  which  were  the  neces- 
sary result  of  the  works  authorised  by  the  Act,  and  those 
nuisances  which  were  not  such  necessary  result,  but  as  in 
this  case  only  arose  from  some  accidental  circumstance, 
such  as  the  failure  of  the  sub-contractor.     His  Honour 
referred  to  Attorney- General  y.  Conservators  of  the  Thames^ 
ante,   1G3,  and  said  that  every  pier  projecting  into   a 
navigable  river  had  always  been  held  at   common  law 
to  be  a  nuisance,  and  if  the  Legislature  g^ave  the  power 
of  erecting  a  pier,  they  gave  the  power  of  creating 
a    nuisance.     In    this    case    the    nuisance   complained 
of  was  by    no  means   a    necessary  result  ot  the  ex- 
ecution of  the  main  drainage  works,  and  he  could  not 
hold  that  it  was  covered  or  authorised  by  anything  con- 
tained in  the  Acts  under  which  the  defendants  derived 
their  powers.    The  clause  in  the  subsequent  Act  (21  & 
22  Vict.  c.  104,  s.  31),  as  to  the  intervention  of  the  Secre- 
tary of  State,  could  not  be  taken  as  authorising  a  nuisance ; 
but  rather  to  have  the  contrary  effect.    Persons  who  were 
injuriously  affected  might  not  wish  to  take  proceedings  at 
their  own  expense,  and  the  clause  was  introduced  for 
their  assistance.     It  was  not  for  the  Secretary  of  State  to 
determine  whether  the  particular  act  was  a  nuisance  or 
not,  but  only  to  authorise  a  prosecution :  the  law  must 
say  whether  it  was  a  nuisance.    The  clause  seemed  to 
imply  that  nuisances  which  were  not  authorised  by  the 
Act  would  be  very  likely  to  arise,  and  if  so,  an  easier 
remedy  than  by  suit  in  this  court  was  pointed  out  to 
persons  aggrieved.     He  was  of  opinion,  therefore,  that  the 
defendants  had  committed  an   act    which   would   not 
be  authorised  under  their  Act.     If  the  act  complained 
of    had    not    been    done,    but    was    only    threatened, 
he  should  certainly  have  arrested  its  further  progress; 


but  the  work,  though  most  improperly  done,  had  been  ac- 
tually done,  and  that  was  a  very  important  ingredient  in 
the  case.  The  question  of  delay  did  not  arise,  for  the 
plaintiffs  did  not  discover  what  had  been  done  until  it 
was  actually  completed.  Upon  communicating  with  the 
defendants  they  did  not  get  any  answer  for  fourteen  days, 
and  there  could  be  no  doubt  as  to  the  propriety  or  justice 
of  filing  the  bilL  Upon  the  balance  of  convenience  and 
inconvenience,  however — whether  he  ought  to  grant  the 
injunction,  which  would  compel  the  defendants  to  restore 
the  Hoxton  Sewer,  or  whether  matters  should  be  allowed 
to  remain  in  statu  qvo  until  the  hearing — the  case  was 
one  requiring  great  deliberation.  As  to  altering  the 
works  so  as  to  obviate  the  nuisance,  that  was  a  'question 
of  time  rather  than  anything  else.  The  plaintiffs'  wit- 
nesses said  that  the  alteration  could  be  made  in  ten  days, 
but  that  in  the  event  of  heavy  rains  a  longer  time  would 
be  required.  The  defendants  said  that  two  months  would 
be  necessary,  and  the  requisite  period  was  probably  some- 
where between  these  two  extremes.  It  was  to  be  observed, 
however,  that  the  defendants  had  offered  to  dredge  the 
Lee,  so  as  to  remove  the  obstructions  to  navigation;  that 
the  period  when  heavy  rains  might  be  expected  was  now 
approaching  (so  as  to  render  additional  time  necessary  for 
altering  the  works);  and  further  than  this  the  defendants 
stated  their  full  assurance  that  the  outfall  works  would  be 
completed  by  the  end  of  August.  No  doubt  the  progress 
of  the  works  hitherto  was  not  very  encouraging  for  the 
fulfilment  of  any  such  assurance.  But,  however  this 
might  be,  one  great  consideration  in  all  these  cases  was 
whether  tiie  nuisance  was  new  altogether,  or  whether  a 
nuisance  which  already  existed  to  some  extent  had  been 
increased.  Now,  there  could  be  no  doubt  that  the  nui- 
sance, although  greatly  aggravated  by  the  connexion  of 
the  Hoxton  Sewer  with  the  Middle  Level  Sewer  at  the 
end  of  March  last,  had  previously  existed.  In  fact  the 
evidence  had  not  drawn  any  marked  distinction  between 
the  two  periods,  before  and  after  March  last.  The  sitting 
up  of  the  bed  and  obstruction  to  navigation  had  existed 
before  March,  but  the  stench,  &c.,  had  been  since  greatly  in- 
creased. There  was  this  additional  circumstance,  that 
when  the  main  outfall  works  were  completed,  the  river 
Lee  would  be  in  a  far  purer  slate  than  it  had  been  for 
many  years  past.  By  issuing  a  mandatory  injunction  the 
defendants  would  be  put  to  considerable  additional  ex- 
pense. Additional  expense  would  almost  necessarily  in- 
volve additional  delay  in  the  completion  of  the  main 
outfall  works;  and,  though  very  strongly  objecting  to  all 
that  the  defendants  had  done,  it  would  really  be  for  the 
benefit  of  the  plaintiffs  themselves,  under  the  circumstan- 
ces, not  to  compel  the  defendants  to  restore  the  Hoxton 
Sewer.  The  order  was  made  upon  the  submission  of  the 
defendants  to  restrain  them  from  making  any  further  con- 
nexion with  any  sewer  into  the  High  Level  and  Middle 
Level  Sewers  until  the  hearing  or  further  order,  the  de- 
fendants undertaking  by  dredging  or  other  proper  means 
to  keep  the  river  Lee  free  from  all  obstacles  to  navigation 
by  the  deposit  of  any  increased  sewage  matter  arising 
since  February  last,  from  the  connexion  of  any  sewer  with 
the  Middle  Level  Sewer.  There  would  be  liberty  to 
apply,  especially  in  respect  to  any  injury^  that  might  be 
apprehended  from  any  unhealthy  effiuvia  arising  from 
the  increase  of  sewage  brought  down  the  Middle  Level 
Sewer. 

Solicitors  for  the  relators,  Marc?tant  ^  Pead, 

Solicitor  for  the  efendants,  Solictor  to  the  Board  of 
Works. 
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3^ou0e  Of  ILorlrjs. 

May  16,  18, 19,  21. 

Walsh  v,  Secretaby  of  State  fob  India. 

TVutt  deed — Determination  of  trust — The  Olive  fund — 
Etut  India  Company — Tranrfer  to  the  Crown — 21  ^  22 
Viet,  e.  105. 

Sy  a  trust  deed  dotted  in  1770,  the  East  India  Com- 
pany became  trustee*  of  Jive  lacs  of  rupees  (the  gift  of  Lord 
CUce)y  and  three  lacs  of  rupees  (the  gift  of  tite  then 
Nabob  of  Bengal),  upon  trust  to  apply  the  interest  thereof 
for  the  benefit  of  the  persons  employed  by  them  in  the 
•military  service  in  the  m^anner  pointed  out  by  the  deed; 
and  it  was  provided  that  in  case  it  should  happen  that  the 
company  should  cease  to  employ  a  military  force  in  their 
actual  pay  and  service ,  in  the  East  Indies,  then  they 
should  pay  the  sum  of  five  lacs  of  rupees  to  Lord  Clive  or 
hi*  representatives.  In  1858  an  Act  was  passed  trans- 
ferring the  rights  and  liabilities  of  the  East  India  Com- 
pany to  the  Crown. 

Sir  J,  Bomilly,  M,  R.,  held  that  the  event  referred  to 
in  the  proviso  in  the  trust  deed  had  not  happened  by 
reason  of  the  passing  of  the  last-mentioned  Act,  but  that 
the  effect  of  that  Act  was  to  pass  to  the  Crown  this  trust 
fund  in  common  with  all  other  trust  funds  held  by  the 
East  India  dtmpany  for  the  Government  of  India,  to  be 
applied  to  the  same  purpose.  On  appeal  the  decision  (re- 
ported 10  W.  R.  141)  was  reversed,  and  it  was  held  that 
the  representatives  of  Lord  Olive  were  entitled  to  the 
fund. 

This  was  an  appeal  from  a  dedsioii  of  Bomilly,  M.R., 
dismissing  the  plaintiff's  hill  with  costs,  in  a  suit  instituted 
hy  Sir  J.  B.  Walsh,  as  the  legal  personal  representative  of 
Lord  Clive,  against  the  Secretary  of  State  for  India,  and 
the  Attorney-General.  The  facts  will  he  found  detailed 
in  the  former  report  and  in  the  following  judgment. 

Sir  Hugh  Cairns,  Q.C.,  ffobhouse,  Q.C.,  and  Brydges,  ap- 
peared for  the  appellant. 

The  Solicitor-general,  Forsyth,  Q.C,  and  Melville,  for 
tiie  Secretary  of  State  for  India. 

The  Attorney- General,  and  Wickens,  for  the  Attorney- 
General. 

Authorities  cited. — ^Mills'  British  India,  4th  ed.  hy  Wilson 
vol.  3,434;  3&  4  Wm.4,c.85;  21  &  22  Vict. c.  106,  ss. 39, 
56,  58,  and  67;  Lupton  v.  White,  15  Ves.  432. 

LoBD  Ohakcellob. — ^In  the  year  1770  that  great  man, 
the  first  Lord  CUve,  formed  the  design  of  estahlishing  a 
pension  fund  for  the  relief  of  such  European  officers  and 
soldiers  in  the  service  of  the  East  India  Company  as  might 
be  disabled  whilst  in  that  service,  and  the  widows  of  those 
who  should  fall  during  their  service.  He  seems  to  have 
foreseen  that  the  territorial  possessions  of  the  company 
would  increase,  and  that  they  would  require  at  all  times 
European  troops  for  the  maintenance  of  those  possessions, 
and  he  has  accordingly  embodied  in  his  deed  the  principal 
motive  that  influenced  him,  and  the  object  that  he  sought 
to  attain,  namely,  to  induce  European  officers  and  men  to 
enter  into  the  service  of  the  East  India  Company.  But  he 
had  probably  some  misgivings  about  that  which  the  world 
afterwards  saw  with  admiration;  namely,  the  power  of  a 
few  ordinary  traders  in  Leadenhall-street  to  enlarge,  to 
establish,  and  to  rule  dominions  of  such  vast  extent,  inclu- 
ding so  many  millions  of  the  human  race.  Accordingly, 
he  provided  for  the  possibility  of  the  company  ceasing  to 
employ  European  officers  and  soldiers  in  their  military 
eerrice.  He  probably  calculated  that  the  time  was  not  far 
distant  when  the  Imperial  Gk>vemment  would  be  required 
by  necessity  or  by  expediency  to  enter  itself  into  the 
goyemment  of  the  territorial  possessions  of  the  East  India 
GompaQyy  reducing  the  East  India  Company  to  its  original 


position  01  a  trading  corporation.  Now,  in  order  to 
accompliBh  this  end.  Lord  Clive  being  possessed  of  a  large 
sum  of  five  lacs  of  rupees,  which  he  had  lent  to  the  East 
India  Company  upon  its  notes  or  paper,  induced  the  Nabob 
of  Bengal  to  advance  for  a  similar  purpose  a  sum  of  three 
lacs  of  rupees,  and  the  entire  sxmi  of  eight  lacs  of  rupees, 
together  with  some  interest  thereon,  amounting,  I  think, 
to  £24,000,  was  handed  over  in  effect  by  Lord  Clive  to  the 
East  India  Company,  and  it  was  so  handed  over  not  for 
the  purpose  of  being  invested,  not  for  the  purpose  of  being 
appropriated  or  set  apart  so  far  as  the  principal  was  con- 
cerned, but  for  the  purpose  of  being  blended  with  the 
general  property  and  revenues  of  the  East  India  Company, 
but  upon  the  terms  that  the  East  India  Company  should 
be  bound  to  provide  and  apply  an  annual  sum  of  money 
equal  to  the  interest  on  the  three  principal  sums,  namely, 
the  five  lacs  of  rupees,  the  three  lacs  of  rupees,  and  the 
arrears  of  interest,  at  the  rate  of  eight  per  cent,  (the 
ordinary  current  rate  of  interest  in  India),  and  that  the 
annual  sum  thus  measured  by  that  rate  of  interest,  and 
thus  to  be  annually  paid  and  provided  by  the  company, 
should  be  applied  in  furnishing  pensions  for  disabled  and 
retired  officers  and  soldiers,  and  tiie  widows  of  those  who 
had  fallen  in  the  manner  prescribed  by  the  deed.  The 
cardinal  question  on  which  this  case  appears  to  me  to  turn 
is  the  ascertainment  of  what  is  really  the  trust  fund 
created  by  this  deed.  It  has  been  supposed  by  the  Master 
of  the  Bolls  that  the  whole  of  the  principal  money  was  to 
be  treated  as  a  trust  fund,  and  throughout  his  judgment 
his  Honour  appears  to  have  regarded  that  fund  as  if  it  had 
a  substantive  independent  existence — was  capable  of  being 
dealt  with — ^had  been  transferred  by  a  recent  Act  of  Par- 
liament, and  was  now  in  a  separate  and  distinct  state  of 
existence  and  investment,  subject  to  the  trusts  which  his 
Honour  supposed  to  have  been  declared  or  contained  by 
that  Act  of  Parliament.  I  cannot  concur  in  that  view  of 
the  effect  of  the  deed,  or  of  the  transaction  which  it  em- 
bodied. There  is  no  trust  fund  so  far  as  the  principal  is 
concerned.  The  East  India  Company  incurred  no  obliga- 
tion to  set  apart  or  to  keep  any  portion  of  its  revenue  in 
a  distinct  form  or  mode  of  investment.  The  only  trust 
fund  is  the  annual  interest  which  the  East  India  Company 
is  bound  to  provide,  and  to  apply  that  is  the  object  of  the 
trust,  and  upon  that,  and  that  alone,  the  obligations  of  the 
deed  attach.  The  duration  of  the  trust  is  upon  the  face  of 
the  deed  perfectly  clear:  it  will  continue  so  long  as  there 
are  objects  of  that  trust.  The  objects  of  the  trust  are 
equally  apparent  upon  the  face  of  the  deed:  they  are  the 
European  officers  and  soldiers  in  the  service  of  the  company 
disabled  by  age  or  by  the  accidents  of  the  service,  and  the 
widows  of  those  who  died  in  that  service.  Therefore,  so 
long  as  these  cchtuis  que  trustent  continue  so  long  has  the 
trust  duration.  The  next  point  which  is  observable  in 
passing,  and  which  follows  immediately  from  what  I  take 
leave  with  great  respect  to  denominate  the  original  mis- 
apprehension  upon  which  the  decree  now  appealed  from  is 
founded,  is  the  position  laid  down  by  his  Honour,  that  this 
bill  is  not  to  be  regarded  as  if  it  were  an  action  of  cove- 
nant brought  by  the  representative  of  Lord  Clive  upon  the 
covenant  contained  in  the  deed;  but  is  to  be  treated  as  if 
it  were  in  the  nature  of  a  suit  for  the  restitution  or  re- 
transfer  of  the  trust  fund.  On  the  contrary,  the  suit  itself 
occupies  in  the  eye  of  a  court  of  equity  the  precise  posi- 
tion and  fiUs  the  character  which  an  action  at  law  would, 
if  brought  upon  the  covenant.  The  obligation  of  the  East 
India  Company  is  not  an  obligation  in  the  nature  of  a 
duty  of  re-transfer,  which  may  be  the  subject  of  a  claim 
for  restitution ;  but  it  is  a  common  personal  contract  entered 
into  by  the  East  India  Company  not  to  pay  out  of  any 
specific  fund — not  to  render  back  any  definite  trust  secu- 
rity— but  out  of  its  general  revenues,  if  a  certain  event 
should  happen,  to  repay  to  the  representative  of  Lord 
Clive  such  a  sum  of  money  as  should  be  equal  to  the  full 
sum  of  five  lacs  of  rupees,  tha^  being  the  property  which 
had  been  the  subject  of  the  original  donation  by  Lord 
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Clive.    If  this  be  the  natore  of  the  case,  one  simple  qnes- 
tien  alone  arises  npon  the  deed;  name^,  has  the  event 
ooonrred  whidi  gives  birth  to  an  action  of  demand  f onnded 
npon  the  covenant?    That  event  is  expressed  in  the  cove- 
nant in  the  following  way :— K  the  United  Company,  after 
the  year  1784,  should  cease  to  employ  a  military  force  in 
their  actual  pay  and  service  in  the  East  Indies,  and  also 
ships  for  carrying  on  their  trade  and  commerce.    There  are 
two  things  here  combined.   One  of  them  occnrred  (abont 
whkdi  there  ia  no  controversy)  after  the  i>assing  of  the  Act 
of  1838,  when  the  East  India  Company  ceased  to  be  possessed 
of  ships  for  carrying  on  their  trade  and  commerce,  and 
ceased  to  be  a  trading  or  commercial  company.    Bnt  the 
other  event  did  not  ooonr  nntil  after  the  passing  of  the 
Act  of  1858,  when  the  company  ceased  to  employ  a  mili- 
tary force,  because  their  troops  were  taken  awi^  from 
them,  and  they   were  disqualified    from  employing  any 
military  force  in  their  actual  pay  and  service  in  the  East 
Indies.    In  the  Court  below  there  appears  to  have  been 
no  controversy  as  to  whether  the  event  described  in  the 
deed  had  or  had  not  occurred.    There  it  seems  to  have 
be  taken  for  granted,  or  admitted,  that  it  had  occnrred. 
Before  your   Lordships  at  your  Bar  an  argument  was 
faintly  raised  to  the  effect  that  the  thing  contemplated  by 
the  deed  was  a  voluntary  act  of  the  East  India  Company, 
and  that  the  operation  of  the  Act  of  Parliament,  being 
in  the  nature  of  a  proceeding  by  vis  memory  could  hardly 
be  regarded  as  coming  within  the  meaning  of  the  covenant. 
I  apprehend  that  that  is  an  erroneous  position,  and  that 
we  have  no  right  to  limit,  in  any  such  form   as  that 
suggested  by  the  argument,  the  natural  meaning  and 
effect  of  the  deed.    In  all  probability  Lord  Clive,  the 
author  of  the  deed,  contemplated  the  cesser  of  the  employ- 
ment of  a  military  force  by  the  East  India  Company  in 
the  very  manner  in  which  that  has  happened — namely,  by 
the  intervention  of  the  Home  or  Imperial  Government. 
But  t^e  Act  of  Parliament  requiring  the  company  to  cease 
to  employ  a  military  force  of  its  own  cannot  be  regarded 
as  anything  in  the  nature  of  a  tort  or  wrong;  and,  therefore, 
the  company  must  be  considered  to  have,  properly,  duly 
and  in  manner  consistent  with  every  obligation,  ceased 
to  employ  a  military   force   in  their  actual  pay  and 
service.    If,  therefore,   our   attention   in    this    matter 
were  limited  entirely  to  the  deed,  and   bounded  only 
by  the  consideration  of    that  which   is  found  in  the 
deed,  there  would,  I  apprehend,  be  no  question  but  that 
the  right  of  action  on  the  covenant  would  enable  Lord 
Clive's  representative,  subject  to  the  restrictive  words 
contained  in  the  covenant,  to  claim  and  recover  from  the 
East  India  Company  the  five  lacs  of  rupees.  Now  although 
the  East  India  Company  became,  immediately  upon  the 
execution  of  the  deed  of  1770,  absolute  proprietors  and 
owners,  with  no  fiduciary  obligation,  of  the  money  tiien 
represented  by  their  paper,  and  which,  on  the  surrender 
of  their  paper,  became  blended  and  mixed  with  their 
general  funds,  yet,  in  the  year  1838,  in  the  alteration  that 
was  then  made  in  the  condition  of  the  company,  as  your 
Lordships  are  aware,  it  seemed  good  to  Parliament  that 
all  the  debts  and  liabilities  of  the  company  should  be 
charged  upon  the  revenues  of  India.   We  must,  therefore, 
look  at  the  matter  as  if  this  contingent  liability,  this 
possibility  of  a  claim,  embodied  in  this  covenant,  came 
within  the  operation  of  the  words  of  the  Act  of  1888, 
and,  if  it  ever  should  ripen  into  a  positive  demand,  it 
would  be  a  demand  which,  according  to  the  Act  of  1838, 
would  have  to  be  satisfied  out  of  the  general  revenues  of 
'Jie  East  India  Company.    In  that  condition  of  things  the 
Act  of  1858  was  pamd.    l%e  maimer  in  which  tihe 
Master  of  the  Bolls  regards  this  Act  of  Parliament  I  have 
already  adverted  to.    His  Honour  having,  as  it  appeared 
to  him,  satisfactorily  arrived  at  the  oondutdon  that  there 
was  a  trust  fund,  and  that  the  covenant  nrast  be  re- 
garded as  a  trust  to  transfer,  addresses  himself  first  to  tihe 
inquiry,  whether  this  Act  of  1858  has  or  has  not  operated 
a  twtturf er  of  that  Buppoaed  or  aawimed  tmst  fund,    ffls 


Honour  arrives  at  ihA  conclusion  that  the  tmst  fund  ia 
transferred.    I  have  already  commented  upnn  that  posi- 
tion, which  is  a  necessary  consequence  of  the  original 
erroneous  assumption  in  point  of  construction  of  law,  and 
of  the  assumptions  in  point  of  fact  following  thereupon. 
His  Honour  having  come  to  the  conclusion,  therefore^ 
that  the  tmst   fund  is    transferred   to  the  Secretary 
of    State,  and   transferred  with    fiduoiazy    obligations 
contained  in  it,  next  inquires  whether  upon  the   face 
of  the  Act  of  Parliament  he  finds  anything  like  a  oonti- 
nuation  of  the  original  trust,  or  rather  (speaking  with 
greater  accuracy)  a  substitution  of  different  oestuis  que 
trustent,  or  objects  imder  a  different  denomination,  for  the 
original  objects  of  the  supposed  trust;  and  his  Honour's 
judgment  appears  to  have  been  founded  chiefly  on  a  con> 
sideration  of  two  sections;  namely,  the  56th  and  the  58th 
sections.    With  regard  to  the  56th  section,  it  appears  to 
me,  with  submission,  that  it  is  the  only  part  of  the  Act 
upon  which  anything  like  a  reasonable  argument  can  be 
founded  by  the  respondent.    The  portion  of  the  56th  soo- 
tion  upon  whidi  I  felt  for  some  time  the  foxoe  of  the 
respondent's  argfument  consisted  in  the  particular  word 
**  pensions  "•  "  tiie  like  pay,  pensions,  allowances,  and  privi- 
leges."   The  Master  of  the  Rolls,  regarding  the  fund  as 
transferred,  interprets  the  word  "  pensions"  as  compre- 
hending the  claims  upon  the  fund,  and  he  therefore  arrives 
at  the  conclusion  that  by  neoessary  implication  there  could 
be  no  right  toa  re-transfer  of  that  assumed  trust  fund  if 
it  be  transferred,  and  transferred   cum  anere — ^namely^ 
transferred  with  the  liability  of  a  right  assigned  to  the 
Queen's  forces  of  claiming  pensions  out  of  that  fund.     If 
your  Lordships  will  forgive  the  repetition,  I  would  point 
out  to  you  that  the  moment  you  arrive  at  the  conclusion 
that  there  is  no  such  trust  fund — that  there  is  nothing  in 
the  world  more  than  personal  liability  on  the  part  of  the 
company — that  which  is  contended  for  by  the  respondents 
may  be  in  point .  of  fact  conceded  without  creating  any 
prejudice   or    difficulty  in    the   way  of  the  claim   of 
the  appellant;  because,  let  me  suppose  that  there  was 
no  external  Uiing  that  could  answer  this  word  "pen- 
sions" in  the  56th  section,  save  those  pensions  that 
are    described    and    acknowledged    by    the    trusts    of 
the  deed  of    1770,  yet  this   only  would  follow,  that 
there  was  a  continuation    in  favour  of  the  transferred 
troops  of  the  pensions  to  which  those  troops  in  their 
original  ttattu  and  character  might  have  been  entitled. 
But  the  pensions  thus  oontinned  would  be  pensions  pay- 
able by  the  East  India  Company,  and  pensions  which 
the  general  revenues  of  the  East  India  Company,  now 
transferred  to  the  Secretary  of  State,  would  be  the  proper 
fund  to  answer  and  discharge.    If  we  arrived  at  this  con- 
clusion, and  conceded,  in  omnibvSt  the  argfument  of  the 
respondent,  the  question  would  still  remain — How  and  in. 
what  manner  is  the  right  of  Lord  Clive  under  the  covenant, 
arising  as  it  did  immeditately  on  the  cesser  of  the  employ- 
ment of  troops  by  the  East  India  Company,  affected  or 
taken  away  by  anything  contained  in  this  Act  of  Parlia- 
ment?   If,  indeed,  that  claim  were  a  claim  of  restitution 
only,  and  the  thing  to  be  reclaimed  had  been  transferred 
and  settled,  the  argument  contained  in  the  judgment  of  that 
very  learned  judge  the  Master  of  the  Bolls  would  have  pre- 
vailed.  But  if  the  subject  of  the  covenant  is  nothing  in  the 
world  more  than  that  which  is  matter  of  personal  liabiHtQr, 
and  the  covenant  is  to  be  answered,  not  out  of  a  specific  fiiTidy 
bnt  out  of  general  funds,  then  tiie  ftuct  that  the  pensiona 
to  be  equally  answered  out  of  iihe  general  fund  are  them- 
selves oontiniied,  will  not  in  the  slightest  degree  prejudice  * 
or  affect  the  right  of  the  covenantee  to  bring  that  action 
and  proeecnte  tiiat  claim,  whidh  is  Nearly  given  to  him 
upon  the  event  which  has  happened,  and  which  there  is 
not  a  word  in  tills  Act  of  Parliament  by  any  species  of  im- 
pHoatien  in  the  smallest  degree  to  release  or  prevent  tiie 
prosecution  of.    But  I  am  by  no  means  satisfied  titat  flie 
word  ^pensions''  is  to  be  read  as  the  argument  of  the 
respondent  would  lequiw  'iiainelyi  de  pensionB  gil^vn  by 
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thadaedof  1770.  Thore^mighi  be  and  thanr  ure  iadlMi- 
of  tli«se  biuBg  many  extrinnio  thk^gs  thai  w<mUl 
tbe  woid  "panflions"  and  aaiiafy  ita  nmaniTig 
wikhonfc  aMnin'**g  that  it  waa  intoidad  to  davote  thoea 
pensionB  pajaUa  under  tha  dead  of  1770,  and  the  oniu 
wonld  lie  upcm  tha  zaflpandent  to-pcore  that  the  state  of 
ifaiiifi^  waa  aaoh  that  tiia  wozd  ''panakma"  would  have 
BO  ^-g^srimnn  thing  to  aaaawT  or  satiafy  ita  meaning,  saye 
the  itfriMiifWiT  imder  tha  deed  of  1770,  an  eaaa  whidi  the 
Seecetaiy  0^  State  for  India  haa  b>f  no  meaoa  diaehaiged 
AaotiieEr  acgiuaent  axiaing  upon  thia50th  aeotimi  was  th^, 
that  the  wcffd  *'  pix)TLB»on%"  wlneh  aoesxs-in  the  latter  part 
cf  the  oUmao  inoenneetian  with  theaa  wosda — ^namely, "  all 
«ffefaas  laws,  rqe^lationa>  and  pro?isi(»ia" — ^mast  be  taken 
to  be  need  here  as  a  word  comprehending  the  deed  of  1770, 
and  tiie  patoviaion  thereby  made  for  the  offieen,  soldiers, 
and  widowa  But  it  la  impossiUe  to  give  any  aooeptation 
to  that  BDggBstion;  the  word  '*  proyisaons "  is  dearly  in- 
tended heie  to  indicate  ordinaneas^  roles,  direetiona — 
things  (jutiem  gentrii,  with  the  things  denoted  l^  the 
wcnde  with  whioh  it  is  found  in  ocnnpany — namely, 
things  answering  to  laws  and  regnlatums.  Your  Lord- 
ships  will  observe  also  that  the  antecedent  words  are — 
not  that  the  forces  and  paraons  hereafter  enlisting 
shall  luwethe  benefit  of  the  proyisions^  but  that  the  loroes 
and  persona  hereafter  enlisting  shall  oontinue  and  be  sub- 
jeet  to  all  As^  of  Parliament,  laws  of  tha  Goyemment 
of  India  in  Coonoil,  and  articles  of  war,  and  all  other 
lawB^  regulations,  and  proyisiona  rdating  to  the  East 
India  Company.  The  word  *^  proyioons,"  therdEore^  was 
dearly  not  intended  hare  to  mean  anything  in  the  sense 
in  which  we  often  now  use  the  word  '*  proyioLoos  " — 
nagBia]y»  as  a  material  benefit  in  the  form  of  an  aUowanoe 
of  penaion  car  gratuity,  but "  proyiakms  "  is  here  used  in 
the  sfloae  of  regulations  or  mles^  in  conformity  with  the 
Tspifliiiny  of  Uie  other  words"  laws  and  regulations."  The 
argument  is  rested  in  the  judgment  of  his  Hcmour  the 
Kaster  of  the  Bdls  upon  Ijm  words  of  the  5Sth  section; 
tiuoe  it  is  said  that  tbs  offieen  who  are  transferred  from 
the  East  India  Company,  for  tha  purpose  of  the  lega<^, 
shall  be  so  transferred  without  piejudiee  to  any  daim  of 
pension,  or  "  any  claims  on  the  various  annuity  funds  of 
the  seyeral  presidenoies  in  India»"  whioh  th^  might  have 
had  if  the  Act  had  not  passed.  It  is  impossible  to  hold 
that  those  words  are  intended  of  necessity  to  designate, 
or  do  designate,  the  pattioular  provisions  under  the  deed 
of  1770j  seeing  that  there  are  other  things  that  suffi- 
ciently answer  them;  but  it  is  perfectly  immaterial 
whether  they  do  or  do  not,  because,  if  I  had  found  a 
positiye  declaration  by  the  Legislature  in  dear  and  d^- 
nits  language  that  the  transforred  troc^MS,  and  their  suo- 
cesBCOB  in  the  service,  should  have  the  full  benefit  of 
retiring'  pensions  for  themadves  and  allowances  for 
their  widows,  and  all  the  oUier  advantages  dedgnated  by 
the  deed  of  1770,  yet  such  psaitive  enactments,  unless 
th^  were  accompanied  by  an  enactment  releasing  or  pro- 
hibiting the  daim  of  Lord  Olive's  representative  under  the 
covenant,  would  net,  in  n^  view  of  the  law  and  of  the 
'  operation  of  the  Act  of  Parliament,  in  any  manner  have 
'  availed  to  take  away  the  rig^t  of  action  under  that  cove- 
nant either  directly  or  indirectly^-not  directly,  certainly, 

-  for  there  is  nothing  in  the  Act  of  Parliament  in  the 
.  atnalleat  degree  abrogating  a  private  right — imht  indirectly, 

-  beeanae  even  if  those  words  had  been  found  in  the  statute, 
:  they  would  iwt  in  the  snallest  degree  have  interfered 
: '  witli  the  form  in  which  Lord  Clive's  representative's  claim 
.'arises.  Nor  would  they  in  the  smallest  degree  have 
;;  created  this  state  of  things — ^namdy,  the  imiXMsibility  of 
..  answering  the  enactment  without  resorting  to  the  fund 
^:  in  question.  My  conviction,  therefore,  is  that  this  view 
<  of  the  case,  which  was  the  view  taken  in  the  court  bdow 
^by  hia  Honour  the  Hastsr  of  the  BoUs,  is  a  view  radi- 
^^cally  erroneDu%  and  that  1^  oxor  originated  through 
p^a  mistaken  asaimiptieB  that  there  did  eodst  both  in  law 
^Md  in  fact  a  s^pamle  tmst  IniMl,  and  that  that 


trust  fund  was  the  snhieet  of  the  olaim  made  by  the 
biU  und»:  the  ccvveaant  of  the  deed;  that,  I  oenedve,  isa 
mistaken  view,  both  of  the  faote  and  of  the  law  ol  tha 
case^  and  it  f oUows  of  naooasity  thaty  consisteBtly  ivilh 
evoy  rule  by  which  steiates  ougbt  to  be  isterprstad^ 
especially  the  rule  that  they  should  in  no  respect  intertaa 
with  or  prejudice  a  deer  iffivata  right  or  titie,  mdeaathat 
private  ri^t  or  title  ia  taken  away  jmt  d^onim^  the  right 
of  action  under  the  cvrenant  remains  unaffeeted<    XTprai 
these  grounds  I  mnat^  therefore,  advise  your  Lecdahips  to 
disaent  from  the  view-taken  by  the  Master  of  the  fidfa^ 
and  to  make  a  dedacalion  in  conformity  substantiaUy 
with  tiie  prayer  of  the  bilL    But  then  a  difficulty  arises 
&om  the  dreumetanee  that  the  extent  and  ^upm/dmo.  of 
the  covenant  in  the  deed  are  themsdves  limited  and 
qualified  by  the  inaertiott  c<  the  words  that  bind  the  ex- 
tent of  the  riglit  of  action,  and  bind  the  damages  to  be 
recovered  in  that  action^  and  'vtdiieh,  therefore^  introduce 
the  neeesaity  of  aacertaining  how  much  will  remain  from 
t^e  to  time  by  an  application  to  a  court  of  equity^  snoh 
as  that  which  haa  been  made  by  this  bill,  for  by  the  power 
of  a  court  of  equity  done  could  that  due  apportienment 
be  made  which  would  extricate  the  question  from  the 
embanasament  thrown  iqpon  it  by  the  words  to  whioh  I 
have  relened.    New>  the  wards  ass  that  these  five  lacs 
shall  be  paid  to  LcHrdOHve'srepresentativeB,  "  but  subject^ 
neverthdees,  with  the  interest  of  the  said  three  lacs  of 
rupees,  in  the  proportion  the  said  smns  bear  to  eadi  other, 
to  the  paymttit  of  all  sueh  pensions  and  annuities  for  the 
lives  of  the  persons  then  entitled  thereto  <mly  as  should, 
at  the  time  such  event  should  happen,  be  payable  out  of 
or  chargeable  upon  the  trust  fund."    It  becomes  iMcea- 
sary,  therefore^  to  ascertain  the  whde  number  ol  diarges 
on  the  aggregate  fund — namdy,  the  interest  at  eight  per 
cent,  on  the  eight  laea  of  rupeea.    Then,  it  becomes  neoes- 
aary  to  apportion  out  of  the  body  of  thoae  pensioners  or 
ineumbrancers  that  relative  part  which  ia  properly  attrir 
butafate  to  the  ttwe  lac  of  rupees— of  oouzae  this  must  be 
dene  in  an  equal  ratio^-what  I  mean  to  convey  by  "  an 
equal  ratio"  is  this,  that  not  only  shall  the  same  amount 
of  pensioners^  in  irember  and  value,  be  thrown  upon  the 
five  laca  as  answers  the  just  proportion  which  the  five 
bear  to  the  dght,  but  dso  that,  in  asoertaining  the  objects 
to  be  hcneefcrth  attributed  ixit  the  porposes  of  this  ao-. 
count  to  the  five  lacs^  a  rule  diall  be  found  to  make  those 
objects — those  onera — equal  in  point  of  value  to  the  onera 
that  will  be  left  to  be  answered  by  the  three  lacs.    As  an 
illustration  of  what  I  mean  let  me  suppose  that  there  are 
sixteen  pensioners;  then,  of  those  sixteen  pensioners,  if 
they  were  all  of  the  same  age,  it  would  be  easy  to  take 
five-eighths  and  attribute  them  to  the  five  lacs,  leaving 
the  remaining  three-eighths  to  be  attributed  to  the  three 
lacs;  but  if  there  are  a  great  number  of  pensioners  of  a 
variety  of  ages,  then  t^ey  must  be  classified,  and  an  equal 
proportion — ^namdy,  five-eighths  of  the  whole  of  each 
class — must  be  attributed  to  the  five  lacs,  leaving  an  equal 
proportion — namely,  three-eighths  of  the  whole — ^to  be  at- 
tributed to  the  three  lacs.    I  have  endeavoured,  as  far  as  it 
is  possible  to  express  it  in  words,  to  frame  certain  snggeE- 
tions  which  I  will  take  the  liberty  to  read  to  your  Lord- 
ships as  the  rule  to  be  adopted  hj  the  judge  at  chambers 
in  ascertaining  those  several  projjortions,  and  if  your 
Lordships  approve  of  it,  the  course  I  should  recommend 
70U  to  adopt  would  be  this— not  immediatdy  to  make  part 
of  your  final  order  by  your  vote  now  these  very  words 
which  I  will  read  presently  to  you,  but,  approving  of  them 
generally  for  l^e  purpose  of  your  present  proceeding,  to 
let  them  be  handed  to  the  parties,  who  will  req>eotively 
make — if  they  think  proper— such  observations  and  sug- 
gestions of  alterations  as  they  may  deem  right  upon  them, 
which  they  ahall  be  at  liberty  to  hand  in  to  the  clerk  of 
Parliament,  who  wOl  communioate  with  me  in  the  first 
pteoe,  and  then,  mth  your  peoniaaicB,  I  will  oommunicate 
with  your  Lordships  xupmsL  these  saggestiotti,  and  the  final 
order  ahall  th«a  be  ia  that  nawMttMoartainMl  and  aattled. 
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With  these  observationB  (if  jonr  Lordships  will  forgive 
me  for  trespassing  so  long  upon  jonr  time)  I  will  read 
the  form  in  whi(£  I  would  submit  that  your  Lordships' 
order,  subject  to  what  I  have  said,  should  be  nltimat^y 
framed,  that  it  may  take  the  place  of  the  order  of  dismissal 
pronounced  by  the  Master  of  the  Rolls — ^**  Declare  that, 
subject  to  the  payment  of  such  of  the  annuities  and  pen- 
sions properly  and  duly  granted  by  the  East  India  Com- 
pany, under  the  provisions  of  the  deed  of  the  6th  of  April, 
1770,  before  the  passing  of  the  Act  of  1858,  and  now  sub- 
sisting, as  shall,  under  the  inquiry  hereinafter  directed,  be 
found  to  be  payable  out  of  the  interest  of  the  five  laos  of 
rupees  in  the  deed  mentioned,  the  appellant,  as  the  re- 
ptresentatiye  of  Lord  Clive,  is  entitled  to  receive  from  the 
respondents  the  fuU  sum  of  five  lacs  of  sicca  rupees. 
Refer  it  to  the  judge  in  chambers  to  ascertain  what  an- 
nuities or  pensions  granted  by  the  East  India  Company, 
under  the  deed  of  April,  1770,  were  in  existence  at  the 
passing  of  the  Act  of  1858,  and  are  now  subsisting,  and 
to  apportion  and  ascertain  such  of  them  as,  having  regard 
to  the  whole  amount  of  the  funds  applicable  under  the 
deed,  and  the  whole  number  of  the  pensions  subsisting  at 
the  passing  of  the  Act,  ought  now  to  be  attributed  to,  and 
paid  out  of  the  interest  of  the  said  five  lacs  of  rupees." 
I  will  stop  here  to  observe,  that  the  words  here  used — **  the 
whole  amount  of  the  funds  applicable  under  the  deed" — 
may,  perhaps,  lead  to  a  little  misapprehension;  because 
your  Lordships  will  find  that  the  covenant  in  the  deed 
refers  only  to  the  five  laos  and  the  three  lacs,  and  there- 
fore I  apprehend  that  the  £24,128,  the  amount  of  interest 
due  at  the  time,  is  not  to  be  taken  into  account.     It 
should,  therefore,  be  "  a«  having  regard  to  the  eight  lacs  of 
rupeeSf  and  the  whole  number  of  tiie  pensions  subsisting 
at  the  passing  of  the  Act  ought  now  to  be  attributed  to, 
and  paid  out  of  the  interest  of,  the  said  five  lacs  of  rupees, 
and  declare  that  such  part  of  the  five  lacs  as  shall  not  be 
required  by  its  interest  to  keep  down  the  pensions  tiiat 
shall  be  so  apportioned — such  interest  being  computed  at 
eight  per  cent. — and  also  such  parts  of  the  last-mentioned 
principal  funds  (that  is,  the  five  lacs)  as  shall  be  from  time 
to  time  released  by  the  cesser  of  any  pension  or  pensions, 
ought  to  be  paid  over  by  the  respondent  to  the  appellant, 
and  decree  the  same  accordingly,  with  liberty  to  apply  to 
the  Court  below  from  time  to  time  in  the  event  of  any 
non-payment,  in  which  case  all  questions  of  interest  are 
reserved." 

Lords  Brougham,  Wensleydale,  and  Chelmsfobd 
concurred. 

Decree  reversed. 


a.B. 


Common  Hato. 


Reo.  V,  Clothbop. 


June  8. 


Poor  lam —  Union  —  Apportionment  of  expenses — i  ^  5 
WiU.  4,  c,  76,  8.  33—24  ^  25  Vict,  c,  55,  s.  9. 

The  provisions  of  section  9  ^  24  ^  25  Vtct,  c,  65,  which 
enact  that  the  parishes  comprised  in  any  union  formed 
under  4^6  Will.  4,  c.  76,  shall  eontrUnUe  to  the  com- 
mon fund  thereof  in  proportion  to  the  annual  rate- 
able value  of  the  lands,  ^c,  respectively  assessable  to 
the  poor  lams,  extends  to  unions  in  which  the  several 
parishes  have  agreed,  under  the  provisions  of  section  33  of 
that  Act,  that  they  shall  be  considered  as  one  parish  for 
the  purposes  of  settlement,  as  well  as  to  aU  other  unions 
constituted  under  the  provisions  of  that  Act. 

This  was  a  rule  calling  upon  the  auditor  of  the  Bolton 
Union  to  show  cause  why  a  certiorari  should  not  issue 
(under  the  7  &  8  Vict.  c.  101,  s.  35)  to  remove  into  the 
Court  of  Queen's  Bench  the  allowance  made  by  him  in 
the  accounts  of  the  said  union  for  the  half-year  ending 


December,  1862,  so  far  as  the  same  related  to  the  appor- 
tionment of  the  current  charges  amongst  the  several 
parishes  comprised  in  the  said  union,  in  order  that  the 
same  might  be  set  aside,  and  the  expenses  apportioned 
in  accordance  with  the  24  k  25  Vict.  c.  55,  s.  9. 

It  appeared  that  the  guardians  of  the  Bolton  Union  had, 
in  pursuance  of  the  provisions  of  4  &  5  WilL  4,  c.  76,  s.  33, 
agreed,  on  behalf  of  the  respective  parishes  forming  such 
union,  that  for  purposes  of  settlement  such  parishes  should 
be  considered  as  one  parish,  and  that  the  relative  propor- 
tions of  the  contributions  to  be  paid  by  each  parish  to  the 
common  fund  of  the  union  had  been  ascertained  in  the 
manner  provided  by  the  Act;  and  such  contributions  had 
since  that  date  been  always  apportioned  in  conformity 
with  such  estimate. 

At  the  last  audit  of  the  accounts  of  the  parish  of  Bolton 
it  was  contended  that  the  auditor  ought,  after  the  passing 
of  24  k  25  Vict.  c.  55,  to  apportion  Ihe  contributions  of 
the  respective  parishes  to  the  common  fund  in  the  manner 
provided  by  that  Act;  but  the  auditor  decided  that  he 
was  bound  to  make  the  apportionment  in  the  same  manner 
as  in  former  years. 

By  4  &  5  WilL  4,  c.  76,  s.  33,  it  is  enacted  '<  that  in  any 
union  already  formed,  or  which  may  hereafter  be  formed, 
in  pursuance  of  or  under  the  provisions  of  this  Act,  it 
shall  and  may  be  lawful  for  the  guardians  elected  by  the 
parishes  forming  such  union,  by  any  writing  under  the 
hands  of  all  such  guardians,  to  agree  subject  to  the  ap- 
probation of  the  said  commissioners  (the  Commissioners  of 
the  Poor  Law  Board),  for  or  on  behalf  of  the  respective 
parishes  forming  such  union,  that  for  the  purposes  of 
settlement  such  parishes  shall  be  considered  as  one  parish," 
and  the  agreement  and  a  counterpart  are  to  be  deposited 
with  the  Commissioners  of  the  Poor  Law  Board,  and  with 
the  clerk  of  the  peace;  "  and  from  and  after  the  deposit- 
ing of  the  same  as  aforesaid,  the  said  agreement  shall,  for 
ever  hereafter,  be  binding  on  each  of  such  parishes,  and 
shall  not  be  revoked  or  annulled;  and  the  settlement  of  a 
poor  person  in  any  one  of  the  parishes  of  such  union  shall 
be  considered,  as  between  such  parishes,  a  settlement  in 
such  union,  and  the  expense  of  maintaining,  supporting, 
and  relieving  every  such  poor  person,  and  all  other  ex- 
penses of  maintaining,  supporting,  and  relieving  the  poor, 
to  which  any  one  of  such  parishes  shall  be  liable  after  the 
depositing  of  such  agreement,  part  or  counterpart,  as 
aforesaid,  or  of  ascertaining,  litigating,  or  adjudging  the 
settlement  of  any  poor  person  in  any  of  such  parishes, 
shall  form  part  of  the  general  expenses,  and  be  paid  out 
of  the  common  funds  of  such  union.     Provided  always, 
that  wherever  such  agreement  is  entered  into  as  afore- 
said, the  rate  or  proportion   of  contribution   to  such 
common  funds  to  be  thereafter  paid  by  each  of  the 
paiishes  of  such  union  shall  be  ascertained  and  fixed  in 
like  manner  as  in  and  by  this  Act  is  provided  for  in  cases 
where  any  union  of  parishes  is  made  or  proposed  to  be 
made  under  the  provisions  thereof,  and  shall  not  be  sub- 
ject to  further  variation."    And  by  24  &  25  Vict.  o.  55, 
s.  9,  it  is  provided  that "  after  the  25th  day  of  March  next 
(the  25th  of  March,  1862,)  the  several  parishes  comprised 
in  any  union  already  formed  or  hereafter  to  be  formed 
under  the  provisions  of  4  &  5  Will.  4,  c.  76,  shall  contri- 
bute to  the  common  fund  thereof,  in  proportion  to  the 
annual  rateable  value  of  the  lands,  tenements,  and  here- 
ditaments in  such  parishes  respectively  assessable  by  the 
laws  in  force  for  the  time  being  for  the  relief  of  the  poor, 
and  in  no  other  manner,  whether  the  lands,  tenements, 
and  hereditaments  shall  be  actually  rated  or  not,  and 
whether  the  rate  levied  shall  be  collected  in  full  or  upon 
any  composition." 

Price,  Q.C.,  having  obtained  a  rule, 

O'Jif alley,  Q.C.,  and  Marhby  showed  cause  against  the 
rule,  on  behalf  of  the  auditor,  and  contended  that  the 
language  of  section  9  of  24  &  25  Yict.  c.  55,  differed  from 
the  language  of  section  33  of  4  &  5  Will.  4,  c.  76;  that  the 
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former  section  was  eyidentlj  intended  to  apply  only  to  the 
taaes  of  unions  and  which  had  a  common  fund  for  the  pur- 
poses of  management  only,  and  not  for  the  purposes  of  re- 
lief;  and  that  the  effect  of  holding  that  the  section  ex- 
tended to  cases  such  as  the  present  would  be  to  set 
aside  the  agreement  made  between  the  several  parishes 
of  the  Bolton  Union  under  the  statute,  and  on  the  faith 
of  which  they  had  united  together;  and  that  there  were 
so  means  provided  by  the  statute  by  which  the  auditors' 
account  could  be  rectified. 

Price,  Q.C.f  and  W,  Murray,  in  support  of  the  rule, 
stated  that  they  would  not  ask  the  Court  to  interfere  with 
the  apportionment  which  had  then  been  made,  but  that 
they  desired  to  have  the  opinion  of  the  Court  for  the 
guidance  of  the  auditor  in  future  years;  and  contended 
that  the  words  of  the  statute  were  expressly  in  point. 

Markbtf,  in  reply. 

CocKBUBN,  OJ. — ^The  question  for  the  decision  of 
the  Court  in  this  case  is  whether  the  9th  section  of 
24  &  25  Yict.  c.  55,  applies  to  a  union  in  which  the 
parishes  have  agreed  under  section  88  of  4  &  5  Will. 
4,  c  76,  to  be  united  into  one  parish  for  the  purposes  of 
settlement.  I  am  of  opinion  that  it  does.  The  words  are 
general,  without  any  distinction,  and  refer  to  any  unions 
formed  under  the  26th  section  of  that  Act,  and  to  the 
unions  brought  within  the  SSrd  section.  The  words 
create  no  distinction  between  these  two  classes  of  cases. 
[The  learned  judge  having  read  the  section,  proceeded.] 
Now  it  is  very  true  that  the  effect  of  holding  the  9th 
eeotion  of  the  recent  Act  to  apply  to  a  union  within 
the  d3rd  section  of  the  Poor  Law  Act  will  be  to  alter 
in  a  very  material  particular  the  terms  upon  which  the 
parishes  oonstituting  the  union  had  agreed  that  for  the 
purposes  of  settiement  they  should  be  considered  as  one 
parish.  I  feel  the  force  of  all  the  argument  which  has 
been  raised  upon  that  point.  It  seems  to  me  that  there 
is  a  hardship  upon  those  parishes,  if  they  have  united 
themselves  for  the  purposes  of  settiement,  upon  the  basis 
of  a  certain  proportion,  in  which  the  proper  fund  appli- 
cable to  the  relief  of  the  poor  within  the  union  has  been 
raised;  and  I  cannot  help  thinking  that  when  the  Act  of 
the  24  &  25  Yict.  c.  55  was  passed  the  case  of  these 
unions  was  overlooked.  That  of  course  is  matter  of  specu- 
lation; and  perhaps,  if  there  were  any  doubt  as  to  the  con- 
struction of  the  section  in  question,  we  should  be  bound 
to  look  to  the  inconvenience  of  the  case,  and  to  prevent 
any  hardship  from  arising  to  any  person  who  might  be 
affected  by  the  new  legislation.  But,  where  the  Legisla- 
ture has  spoken  in  positive  terms,  it  is  not  for  us  to  specu- 
late upon  their  intention,  nor  to  vary  the  effect  which 
ought  to  be  given  to  the  Act  by  what  we  may  consider 
to  be  the  hardship  or  injustice  arising  from  it.  The  law 
says  that  the  several  parishes  shall  contribute  to  the  com- 
mon fund  of  the  union  in  a  certain  manner.  The  unions 
as  to  which  community  for  the  purposes  of  settiement 
has  been  superadded  to  the  other  community  provided  for 
by  the  26th  section  of  the  Poor  Law  Act,  have  a  common 
fund.  It  is  true  that  the  common  fund  embraces  the 
relief  of  the  poor  as  well  as  the  other  purposes  for  which 
the  common  fund  exists  under  the  26th  section;  never- 
theless it  is  a  common  fund,  although  it  embraces  a  larger 
object  beyond  those  to  which  the  common  fund  of  a  union 
constituted  under  section  26  is  applicable.  I  dare  say 
that  if  these  unions  had  applied  to  the  Legislature  at 
the  time  this  last  Act  was  passed,  it  is  possible  that  the 
Legislature  might  have  excepted  them  from  the  general 
enactment.  But  they  have  not  done  so,  and,  without 
putting  a  strained  oonstruction  upon  that  enactment, 
which  it  is  altogether  beyond  our  province  to  do,  we  can- 
not say  tJiat  an  enactment  which  applies  to  the  common 
fund  of  any  union,  without  distinction,  is  to  mean  a 
common  fund  for  certain  expenses  only.  The  auditor 
lias  proceeded  upon  the  assumption  that  the  9th  section 
not  apply  to  one  of  these  unions.    We  are  not  asked 


to  amend  the  account  so  audited.  Whether  we  could  do 
so  is  doubtful  But  that  is  waived,  and  all  that  we  are  asked 
to  do  is  to  pronounce  our  opinion  as  to  whether  the 
account  has  been  audited  upon  a  proper  principle  with 
reference  to  the  9th  section  of  24  k  25  Yict.  c.  55.  I  am 
of  opinion  that  this  account  has  been  audited  upon  an 
erroneous  principle. 

Blackburn,  J. — I  am  of  the  same  opinion.  [The 
learned  judge  went  through  the  sections  above  mentioned, 
and  proceeded.]  Mr.  O'Halley  argued  at  some  length, 
that  as  the  first  enactment  was  that  the  expenses  should 
be  paid  out  of  the  common /un^,  and  as  the  second  enact- 
ment was  that  they  should  be  paid  out  of  the  common 
/utidSy  the  alteration  of  the  language  showed  that 
there  must  have  been  an  intended  alteration  in  the 
meaning  of  the  Legislature.  But  I  think  that  there 
can  be  no  such  difference  between  the  meaning  of  the 
words  used  in  one  section  and  that  of  the  words  nsed  in 
the  other.  It  is  true  that  under  section  33  of  4  &  5  Will.  4, 
a  53,  the  expenses  of  these  unions  were  apportioned  on  a 
different  principle  from  that  which  was  adopted  with 
respect  to  the  other  unions  formed  under  section  2G.  That 
in  the  one  case  the  appointment,  when  once  ascertained, 
was  not  to  be  subject  to  variation,  whereas  in  the  other 
case  it  was  to  vary  from  time  to  time;  but  in  every 
other  respect  they  are  the  same,  and  there  is  nothing  in 
this  enactment  which  is  not  applicable  as  much  to  one 
set  of  unions  as  to  the  other.  It  is  possible  that  if 
the  case  of  these  unions  had  been  brought  under  the 
notice  of  the  Legislature  they  might  have  made  an  excep- 
tion in  their  favour;  but  it  is  by  no  means  certain,  for  it 
might  have  been  argued  that  there  might  be  cases  in 
which  it  would  not  be  fair  that  these  parishes  should  be 
unalterably  bound  together  according  to  the  state  of  things 
which  existed  when  the^  made  the  bargain — ^that  some 
of  the  parishes  forming  the  union  might  have  greatiy  in- 
creased, while  others  had  remained  stationary  or  had 
diminished.  And  they  might  have  thought  it  right  to 
alter  the  barg^ain  entered  into  between  the  parishes,  in 
order  to  provide  for  such  cases.  However  that  may  be,  it 
seems  to  me  that  the  expenses  ought  to  be  divided  in 
accordance  with  the  provisions  of  section  9.  Then  it  has 
been  argued  that  the  duty  of  the  auditor  consists  in 
ascertaining  that  the  calculations  contained  in  the  account 
are  correctiy  made,  and  that  he  is  not  bound  to  ascertain 
that  they  are  apportioned  on  the  correct  principle;  but  I 
do  not  agree  to  that.  When  the  account  came  before  the 
auditor,  a  ratepayer  objected  that  the  common  expenses 
ought  to  have  been  distributed  in  accordance  with  the  pro- 
visions of  section  9  of  24  &  25  Yict.  c.  55,  and  the  auditor 
stated  that  he  thought  tJiat  that  enactment  did  not  apply, 
and  that  the  parishes  ought  to  contribute  according  to 
the  old  apportionment.  It  seems  to  me  that  the  auditor,  in 
allowing  the  accounts,  ought  to  have  satisfied  himself  that 
they  were  made  out  upon  the  proper  principle,  and  if  they 
were  liot,  to  have  amended  the  accounts  in  accordance 
with  the  proper  principle.  This  obligation  may  cast  a 
great  deal  of  trouble  upon  the  auditor,  but  it  is  obvious 
from  section  32  of  7  &  8  Yict.  c.  101,  that  the  duty  is 
cast  upon  him  by  the  Legislature.  With  regard  to  our 
authority  in  this  matter,  the  Legislature  provides  (see 
7  &  8  Yict.  c.  101,  s.  35)  that  we  shall  decide  the  matter 
of  complaint  which  is  brought  before  us,  and  no  other. 
The  particular  matter  of  complaint  in  this  case  is  that 
the  auditor  has  made  a  distribution  upon  a  wrong  prin- 
ciple; and  our  decision  must  therefore  be  directed  to  that 
particular  matter.  We  have  also  authority  in  case  money 
has  been  wrongly  paid,  to  order  it  to  be  repaid.  In  this 
case  no  money  has  been  paid.  All,  therefore,  that  we  have 
to  do,  is  to  make  a  declaration  as  to  the  principle  upon 
which  our  opinion  is  asked.  It  is  not  necessary  for  us  to 
decide  as  to  the  effect  of  that  decision  on  the  expenses  of 
the  past  year. 

Murray  asked  for  costs,  stating  that  the  case  hid  beer 
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pfOBBontod  by  an  indifidual  nktopayisr  at  his  own  ooit. 
But 


The  GouBT  were  of  opinion  that  this  was  not  a 
coetB. 

^ule  dbtolvtd  ttithoutoofti. 

Attorneys  for  the  prosecutor,  Chiltcn  4"  Burton, 

Attorneys  for  the  auditor,  Norrii  f  Sam, 


for 


Q.Bt  Junes. 

Thb  Chuschwabdenb  of  Wbllikoton  V,  Thb 

GhUBCHWABDEKB  of  WflrrECHUBCH. 

Poor  removal — Break  of  residence — Absence  under  a  con- 
tract/or a  limited  time. 

Order  of  removal — The  pauper  went  to  Cuba  under  a  con- 
tract of  service  for  three  years,  leaving  Ms  n\fe  and  family 
resident  in  the  parish  of  W,  At  the  end  of  two  years  and 
a-haHf  he  returned  to  his  wife  and  family  in  the  parish  of 
W.f  and  resided  foith  them  until  the  order  of  removal  was 
made.  His  wife  and  family,  at  the  time  of  the  order 
of  removal,  had  resided  more  than  five  years  in  the  parish 
of  If.,  in  a  house  provided  for  them  by  the  pauper,  and 
the  pauper  had  resided  there  with  them  except  during 
t/ic  abovo-mentioTied  period  of  his  service  in  Cuba, 

Sold,  that  t?ie  above  facts  constituted  a  break  in  the 
residence,  and  that  the  pauper  and  his  family  had  not  ae- 
guirod  a  status  of  irremovability  in  the  parish  of  W, 

This  was  a  special  case  stated  by  consent,  and  by  order 
of  a  judge,  under  12  &  18  Vict.  c.  45,  on  an  appeal  against 
an  order  of  removal  made  by  the  justices. 

The  facts  of  the  case  were  shortly  as  follows: — ^The 
pau])er  who  was  the  subject  of  the  order  was  forty- 
fire  years  of  age.  In  November,  1847,  he  married 
and  resided  with  his  wife  first  in  the  parish  of 
Buddand,  and  then  in  the  parish  of  Whiteohuroh.  In 
the  month  of  April,  1859,  the  pauper  entered  into  an 
agreement  with  a  mining  company  to  go  to  Guba, 
and  to  remain  there  for  three  years.  The  terms  of 
the  contract  were  that  he  should  proceed  to  the  mines  in 
the  island  of  Guba,  and  be  employed  in  mining  in  such 
way  as  the  company  should  think  fit;  that  he  should 
reside  in  such  place,  and  remove  to  such  parts  as  should 
be  required  by  the  directors,  and  that  he  should  receive  a 
salary  of  £9  a  month,  of  which  £5  a  month  should  be 
paid  to  his  wife,  or  such  other  persons  as  he  should  from 
time  to  time  appoint.  The  pauper  went  to  Guba  under 
the  agreement,  leaving  his  wife  and  family  residing  in 
the  parish  of  Whitechurch.  He  served  the  company 
upwards  of  two  years,  at  the  end  of  whidi  time  he  had  an 
aooident.  He  then  went  into  the  hospital.  The  company 
paid  the  sum  of  £5  a  month  to  the  pauper's  wife  till  after 
the  aooident,  when  in  consequence  of  a  dispute  with  the 
pauper  they  ceased  the  payment.  In  February,  1861 ,  the 
wife  applied  to  the  guaidians  of  the  parish  of  White- 
church  for  relief,  which  she  received.  The  wife  afterwards 
again  applied  for  relief,  but  the  gfuardians  refused  to  make 
the  order  unless  she  would  go  into  the  workhouse,  which 
she  declined  to  do.  The  pauper,  in  consequence  of  illness, 
returned  to  his  wife  and  family.  He  arrived  in  October, 
1861,  having  been  absent  two  years  and  six  months;  and 
found  his  wife  and  family  in  the  same  house  in  which  he 
had  left  them,  they  having  resided  continuously  in  that 
house  while  he  was  absent.  They  afterwards  received 
relief,  and  continued  in  receipt  of  relief  until  the  time  of 
making  the  order  of  removal  The  question  for  the  de- 
cision of  the  Gourt  was  whether  the  facts  above  stated 
constituted  such  a  break  of  residence  as  to  render  the 
pauper  removeable. 

Karslake,  Q.C.,  {A,  Bandars  with  him,)  for  the  respon- 
dents, oontended  on  the  authority  of  IL  r.  Stapleton,  1 
B.  &  B.  766, 1  W.  B.  804,  and  R,  v.  8t,  Marylebone,  16  Q.  B. 
'>2,  that  the  facts  above  stated  oonstitated  a  break  in 


tite  reddenoey  and  that  the  pauper  was  canaoqwrnfitj 
removeable. 

B,  T.  ColOfiai  the  appellants,  oontended  on  tha  aathorily 
of  Iheoase  of  B,  v.  The  Directors  qf  Brighton I\for^B.iLB, 
286, 8  W.  B.  58  (in  which  B,  v.  Stapkion,  was  refenad  to 
and  oommanted  on),  that  tha  ahtenoe  of  the  pauper  from 
hia  hcMse  for  a  limibed  time,  provided  he  bad  tha  intention 
to  return,  did  not  ccmstitute  a  break  in  the  raaideBoa; 
that  in  this  oaae  it  was  proved  that  the  service  was  for  a 
limited  time,  and  that  the  pauper  always  had  the  inten- 
tion to  retium  to  his  home  at  the  end  of  the  time;  and 
that  under  these  circumstances,  and  oonsidering  that  his 
wife  and  family  had  resided  continuously  in  the  parish  of 
Whitechuxch,  the  pauper  was  irremovable. 

SarslakOy  Q.C.,  in  reply,  was  not  called  upon. 

GocKBUBH,  G  J*. — I  tibink  that  we  must  consider  t^iis 
case  with  reference  only  to  the  irremovabilitj  of  the 
pauper  who  is  the  father  of  the  family;  for  if  ha  la 
removeable  his  family  is  removable  with  him.  Thequea- 
tion  of  his  removability  or  irremovability  depends  upon 
whether  he  has  resided  in  the  parish  in  question  Uit  the 
period  of  time  required  by  the  statute.  It  appean  that 
he  has  been  absoit  for  two  years  and  a  half  out  of  the 
five  yeans  reqmred  l^  the  statute,  under  a  contract  to  go 
to  serve  in  Guba  for  a  period  of  three  years.  Now  I  do 
not  desire  to  give  any  precise  definition,  or  to  lay  down 
any  general  abstract  rule  upon  this  subject;  but  I  wiU 
follow  the  rale  which  has  been  adopted  by  tiie  Gourt  in 
farmer  oases,  and  whioh  is  founded  upon  the  distinction 
between  a  temporary,  and  a  permanent  ot  proletigad 
absence.  The  question  therefore  cornea  to  this — whether 
it  can  be  said  that  an  afaaeace  for  a  period  of  three  yeans 
is  too  long  to  be  considered  a  temporary  absence.  I  am 
of  opinion  that,  lo<dcing  at  the  drcumstanoes  of  the  oaae, 
we  must  say  that  an  intended  absence  oi  three  years  and 
an  actual  absence  of  two  years  and  a  half  is  too  long  to 
be  considered  as  a  temporary  absence.  That  being  so, 
does  the  residence  of  his  wife  and  family  in  the  parish 
make  any  difference?  I  think  not.  It  is  true  that  there 
is  a  maxim  of  law  to  the  effect  that  where  the  wife  is 
there  the  husband  resides — ubi  domus  iH  useor — ^but  I 
think  that  maadm  can  only  be  applied  to  that  class  of 
oases  in  which  a  man  is  generally  in  another  place,  and 
occasionally  with  his  wife.  The  Gourt  have  in  such  cases 
properly  held  that  his  place  of  residence  is  where  his  wife 
resides.  But  I  do  not  think  that  that  maxim  is  appU- 
caUe  to  a  case  like  the  present.  It  is  true  that  a  honsa 
was  retained  by  him  in  this  country  for  the  residence  of 
his  wife  and  fsmily,  and  there  is  no  doubt  that  the  hoa^ 
band  had  the  intenti<m  of  returning  to  it  when  his  con- 
tract had  expired,  but  I  do  not  think  that  that  amounts 
to  his  being  resident.  And  I  am  therefore  of  opinion  that 
in  this  case  there  has  been  a  break  of  residence. 

Blacebubn  J. — I  am  of  the  same  opinion.  The  prin- 
ciple upon  which  these  cases  are  to  be  decided  is  well 
enunciated  l^  Mr.  Justice  Grompton  in  the  case  of  R, 
V.  Stapleton,  I  E.  &  B.  774.  He  says, « I  do  not  think  that 
any  more  definite  guide  can  be  given  than  by  the  iise  of 
the  words  permanent  and  temporary.  An  absence  for  a 
mere  temporary  purpose  with  an  intention  to  return  will 
be  no  break  in  the  residence.  But  an  intention  to  return 
at  a  remote  period  after  a  permanent  absence  is  not  sufli- 
cient  to  prevent  the  absence  from  being  a  break.  When 
the  animfts  revertendi  merely  means  that  though  the 
absent  person  has  what  amounts  to  a  residence  elsewhere, 
it  is  his  intention  to  return  when  that  residence  is  at  an 
end,  I  think  that  the  animus  revertendi  cannot  be  said 
to  make  his  residence  temporary  and  not  permanent. 
Undoubtedly  that  does  leave  the  matter  somewhat  vague. 
But  I  do  not  know  that  we  can  lay  down  any  better  rule 
than  to  say  that  it  must  depend  upon  the  pturticular  facts 
of  each  case.  I  think  that,  looking  at  all  the  drcumstan- 
oes of  the  case,  it  would  be  straining  the  fkots  to  sa^tiiat 
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in  this  caae  the  panper  was  reddiiig  in  the  parish  of 
Wliitechiiioh. 

Ord^r  ef  »&t$ionM  eet^med. 

Atlomigr  for  the  af^tellanlB,  Stephm  Cmrnp. 

▲tten^yB  £or  the  lespondents,  JBell  ^  Co. 


O-B. 


May  7,  8,  9,  28. 


BOBSBTS  t.  Bhaw. 


Chartm''party — Charterer's  agent — Agent  of  shi^ — JHt- 
bureementi  by  agent — Payment  of  freight. 

Charter  ef  a  ship  from  London  to  Sa^  IV^neiseo  and 
Vid^ria,  the  goods  to  be  brought  to  and  taken  from  aiong- 
nde  oit  merehant*s  risk  and  eiepense,freightto  be  paid  part 
pf»  eaUing,  the  residue,  one  moiety  (if  the  eaptain  so  re- 
quired), at  each  port  of  discharge,  the  ship  to  be  consigned 
to  charterers*  agents  at  the  pert  of  discharge,  and  a  steve- 
dore recommended  by  charterers  to  be  employed  at  ship's  ew- 
pemee,  4Mnd  on  usual  charge.  At  San  Francisco  the  agents 
ineurred  empenses  in  loading  the  cargo,  a  part  of  wkieh 
werefimnd  by  the  jury  to  have  been  ca/uscd  by  the  manner 
in  mhieh  the  cargo  had  been  loaded  by  the  stevedore  in 
London,  and  in  settling  with  the  captain  presented'  an  ac- 
count in  which  these  and  other  ewpenses  to  a  greater  amount 
than  the  freight  payable  at  San  Francisco  were  set  off 
ago/met  the  residue  of  the  freight  due  on  the  charter.  The 
eaptain  objected,  but  on  the  agents  threatening  to  arrest 
the  ship,  signed  their  accownt  under  protest. 

Held,  1st,  that  even  supposing  that  the  stevedore  in  Lon- 
don was  the  servant  of  the  charterers,  and  that  they  were 
liable  to  the  owner  for  his  negligence,  yet  the  negligence  of 
the  stevedore  in  London  was  no  answer  to  the  claim  of  the 
agents  at  San  Francisco  for  ewpenses  properly  incurred  by 
them  as  agents  for  the  owner. 

2ndly,  that  such  claim  of  the  agents  against  the  owner 
eouid  net  be  set  off  against  tlie  freight  payable  to  the 
owner  by  them  on  behalf  of  the  charterers. 

9rdh/,  that  the  signing  of  the  account  by  the  master, 
Mnder  the  circumstances  above  detailed,  did  not  amount  to 
such  an  assent  to  treat  the  cross  demand  due  to  the  agents 
as  a  payment  of  freight,  as  to  constitute  a  defence  to  an 
action  for  freight  brought  by  the  owner  against  the 
charterers. 

This  was  an  action  for  freight  alleged  to  be  dae  from 
the  defendant  to  the  plaintiff  nnder  a  charter-party. 

The  declaration  was  for  freight.  The  defendant  paid 
£95  into  court  and  pleaded  as  to  the  residue,  pleas  of 
never  indebted,  payment,  and  set-off. 

The  case  came  on  to  be  tried  before  Mr.  Justice  Mellor 
at  the  sittings  after  Trinity  Term,  when  it  appeared  that 
the  plaintiff  was  the  owner  of  the  ship  JRobertson,  which 
the  defendant  had  chartered,  as  a  general  ship,  for  San 
Francisco  and  Victoria,  British  Columbia. 

By  the  terms  of  the  charter-party  it  was  agreed  that  the 
ship  should  load  in  London  as  a  general  ship,  and  thence 
proceed  to  San  Francisco  and  Victoria.  The  goods  to  be 
brought  to,  and  taken  from  alongside,  at  merchant's 
risk  and  expense.  The  freight  was  to  be  a  lump  sum  of 
£1,650  which  was  to  be  paid,  £1,000  on  sailing  and  the 
remainder  on  right  deliveiy  of  the  cargo ;  say,  if  the  captain 
should  80  require,  one  moiety  at  each  of  the  said  i>orts  of 
discharge.  The  ship  was  to  be  consigned  to  the  charterers' 
agents  at  the  port  of  discharge,  paying  the  usual  commis- 
sion, and  not  exceeding  two  per  cent,  on  account  of  the 
freight  of  £1,650 ;  and  "  a  stevedore,  recommended  by  char- 
terers, to  be  employed  at  ship's  expense  and  on  usual 
charge." 

On  tbe  arrival  of  the  ship  at  San  Francisco,  Messrs.  Dd 
Wolf  &  Oo.,  Hbe  chazteierB'  agents,  oaone  on  boacd  bringing 
astoredocewhom  they  empl^ed  to  unload  so  much  of  the 
cargo  as  was  intended  for  San  Franoisoo,  and  who  made  a 
ohngeef  £788s.4d.f6rhisBerTioes.  Evidence  was  given 
to  show  that  extra  labour  and  expense  was  inonxxed  in 


unloading  the  cargo,  in  consequence  of  the  stevedeee  in 
London  having  stowed  the  cargoes  for  San  Francisco  and 
Victoria  in  such  a  way  that  it  was  necessary  to  unload  a 
great  part  of  the  cargo  for  Victoria  in  order  to  get  ooi  the 
cargo  for  San  Francisco.  Messrs.  Be  Wolf  k  Co.,  in  paying 
to  the  master  of  the  ship  the  proportion  of  the  freight  d«e 
at  San  Francisco,  claimed  to  deduct  disbursements  which 
they  had  made  on  account  of  the  ship,  including,  amongst 
other  things,  the  £78  8s.  4d.  which  they  had  paid  to  the 
stevedore  at  San  Francisco  as  before  explained;  and  pre- 
sented an  account  by  which  disbursements  to  a  greater 
extent  than  the  freight  payable  at  San  Franoisoo  were  set 
off  against  the  freight  due  on  the  charter.  The  captain 
objected  to  this  account.  Messrs.  De  Wolf  &  Co.  then 
threatened  to  libel  the  ship  in  the  local  courts,  and  to 
arrest  it;  whereupon  the  master  signed  their  aocount 
under  protest. 

WhOTi  the  ship  returned,  the  iwresent  action  was  com- 
menced to  recover  the  amount  of  freight  so  allowed  by  the 
master.  The  defendants  acknowledged  that  part  of  l&e 
freight  still  remained  due,  and  paid  into  court  the  sum  of 
£95  in  respect  thereof;  but  contended  that  they  had  a 
right  to  deduct  the  sum  of  £78,  paid  by  Messrs.  De  Wolf  & 
€k).  to  the  stevedore  under  the  circumstances  above  detailed, 
and  claimed  for  that  purpose  to  take  advantage  of  either 
of  the  three  pleas  of  "  never  indebted,"  "  payment,'*  and 
"set-off." 

The  jury  found  a  verdict  for  the  plaintiff,  and  in  an- 
swer to  questions  from  the  learned  judge  found:  "  1.  That 
the  cargo  was  stowed  by  the  stevedore  in  London,  with- 
out any  intervention  on  the  part  of  the  master.  2.  That 
a  large  portion  of  the  expense  (but  not  the  whole  of  it) 
incurred  at  San  Francisco  might  have  been  avoided  had 
the  cargo  been  stowed  in  lire  first  instance  in  a  different 
manner." 

A  verdict  was  directed  to  be  entered  for  the  plaintiff, 
with  leave  to  the  defendants  to  move  to  enter  a  verdict 
for  them  if  the  Court  should  be  of  opinion  that  under 
the  above  drcumstances  the  defendants  were  entitled  in 
this  action  to  deduct  the  said  sum  of  £78  8a.  4d.  from 
the  freight  due  from  them  to  the  plaintiff. 

Lush,  Q.C.,  moved  pursuant  to  leave  reserved. 

Karslahe,  Q.C.,  and  I%eU,  showed  cause  against  th« 
rule,  and  contended — 1,  that  by  the  terms  of  the  charter- 
party  the  stevedore  in  London  was  the  servant  of  the 
charterers,  and  that,  consequently,  as  the  master  of  the 
ship  did  not  interfere  in  any  way  with  the  stowage  of  the 
cargo,  any  extra  expenses  arising  from  the  mode  in  which 
the  cargo  was  stowed  ought,  in  the  absence  of  any  express 
stipulation  to  the  contrary,  to  fall  on  the  charterers  {BlaiMe 
V.  Stembridge,  6  C.  B.  N.  S.  894,  8  W.  R.  24,  239;  Sach  v. 
Fwd,  13  C.  B.  N.  S.  90),  and  the  jury  having  found  that  a 
portion  of  the  £78  8a  4d.  arose  from  the  mode  in  which 
the  goods  were  stowed  the  defence  must  fail,  at  least  as  to 
that  portion  of  the  said  sum,  and  the  verdict  must  be 
entered  for  the  plaintiff;  and  2,  that  supposing  that  the 
whole  of  the  sum  of  £78  8s.  4d.  ought  to  fall  upon  the 
owners,  yet  the  defendants  could  not  take  advantage  of 
it  under  either  of  their  pleas  of  never  indebted,  payment, 
and  set-off;  that  it  could  not  be  pleaded  as  setoff,  inas- 
much as  it  was  not  a  mutual  debt  between  the  plaintiff 
or  defendants,  but  rather  (if  the  plaintiff  were  liable  for 
it  atall)  adebt  between  the  plaintiff  and  Messrs.  De  Wolf 
k.  Co.;  and  that  it  could  not  be  pleaded  as  payment  inas- 
much as  the  pifttnfa'flp  never  agreed  to  allow  it  to  be 
treated  as  such  {JSdrdman  v.  Bellhouse,  9  M.  &  W.  596); 
and  the  signature  of  the  master  of  the  ship  to  the  ac- 
count of  Messrs.  De  Wolf  &  Co.,  in  which  it  was  so 
treated,  was  given  under  duress,  and  without  the  autho- 
rity of  his  principal  [Cbomptok,  J.,  referred  to  the  case 
of  Swainston  v.  Qarrich,  2  L.  J.  N.  S.  Ex.  255.] 

Lush,  Q.a,  and  Watinn  WiOiams,  in  support  of  the 
rule,  contended— 1,  that,  l^  the  terms  of  the  charter-party 
thesteyedoie  in  Ldndon,  though*  recommended  by  the  de- 
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fendants,  was  the  servant  of  the  plaintiff;  that  the  ex- 
pense of  tmloadingf  the  ship  at  San  Francisco  was  an 
expense  which,  by  the  terms  of  the  charter-part^,  ought 
to  be  borne  by  the  plaintiff,  and  that  no  dedoction  onght 
to  be  made  therefrom  on  acoonnt  of  the  extra  expense 
arising  from  the  mode  in  which  the  goods  were  stowed 
by  the  stevedore  (even  assuming  him  to  be  the  servant  of 
the  defendants),  unless  he  had  been  guilty  of  negligence 
in  the  stowage;  that  no  such  negligence  was  found  by 
the  jury  in  this  case,  nor  could  it  be  proved  to  exist,  in- 
asmuch as  (the  ship  being  a  general  ship)  the  mode  of 
stowage  adopted  in  London  may  have  been  rendered 
necessary  by  the  nature  of  the  goods,  or  the  order  in 
which  they  were  reoeived;  and  2,  that  the  charterers 
having  paid  the  whole  amount  of  the  freight  to  Messrs. 
De  Wolf  k  Co.,  who  were  the  agents  of  the  ship  (t^.,  of 
the  plaintiff)  as  well  as  of  the  defendants,  ought  not  to 
be  precluded  from  his  right  to  treat  such  a  payment  as 
a  payment  to  the  plaintiff,  by  reason  of  a  disputed  claim, 
which  might  be  made  against  the  plaintiff  by  Messrs.  De 
Wolf  &  Co.;  and  that  (conceding  that  the  plea  of  set-off 
could  not  be  maintained)  the  sigfuing  of  the  aooount 
of  Messrs.  De  Wolf  &  Co.  by  the  master  of  the  ship 
amounted  to  an  agreement  to  treat  the  allowance  of  i^e 
sum  in  question  as  a  payment  of  that  amount,  just  as  if 
it  had  been  paid  in  cash,  and  the  amount  handed  back  to 
De  Wolf  Sc  Co.;  that  the  master  had  authority  to  make 
such  an  agreement,  and  that  the  agreement  could  not  be 
set  aside  on  account  of  the  pressure  put  upon  the  master 
by  the  threat  of  libelling  his  ship  if  such  agreement 
were  fair,  and  if  such  pressure  arose  from  an  act  done  in 
a  legal  manner  for  the  purpose  of  enforcing  a  just  claim. 

Cur,  adv,  f^uU. 

May  23 — Crompton,  J.,  delivered  the  judgment  of  the 
Court  *  [His  Lordship  stated  the  facts  of  the  case,  and 
the  arguments  of  counsel,  and  proceeded  as  foUows.] 
The  effect  of  such  an  appointment  or  recommendation  of 
the  stevedore  by  the  charterers  as  has  occurred  in  this 
case  was  much  discussed  before  us  by  the  learned  counsel 
on  both  sides,  and  the  recent  authorities  were  brought 
before  us;  but,  in  the  view  we  take  of  the  case,  it  becomes 
immaterial  to  discuss  whether  the  ship-owner  or  charterers 
were  liable  for  the  conduct  of  the  stevedore,  or  whether 
an  action  for  damages  for  any  consequences  arising 
from  such  conduct  would  lie  by  either  party  against  the 
other.  We  are  clearly  of  opinion,  and  indeed,  when  it 
came  to  be  discussed,  it  was  conceded  by  the  counsel  for 
the  plaintiff,  that  the  amount  was  a  sum  which  the  ship- 
owner was  bound  to  incur,  to  get  the  goods  ready  to  be 
taken  from  alongside,  and  that  he  was  clearly  liable  to 
De  Wolf  Sc  Co.,  his  agents  in  that  respect,  for  the  amount 
of  that  disbursement,  whatever  remedy  he  might  have, 
And  whether  he  had  or  had  not  any  remedy  against  the 
charterers  for  the  conduct  of  the  stevedore  in  London  in 
causing  the  necessity  for  those  expenses.  He  was  bound 
at  San  Francisco  to  deliver  the  cargo  for  that  place  along- 
side, and  no  one  else  could  interfere  with  the  getting  of 
the  cargo  ready.  Messrs.  De  Wolf  Sc  Co.,  at  San  Francisco, 
though  the  agents  of  the  charterers  at  San  Francisco  to 
receive  the  freight  under  the  bills  of  lading,  and  to  pay 
such  part  of  the  half  remaining  charter  freight  as  the 
captain  might  require,  were  clearly  the  agents  of  the 
ship  owner  for  all  the  disbursements,  and  the  one  in 
question  amongst  the  rest.  It  is  clear  that  De  Wolf  &  Co., 
who  advanced  the  money  for  disbursements,  did  so  on 
their  own  account,  and  that  they  did  not  do  it  on  account 
of  the  charterers,  whom  they  could  not  have  charged  with 
the  outlay,  any  more  than  they  could  if  they  had  advanced 
money  for  the  repair  of  sea  damage  to  the  ship;  and  that 
if  they  had  been  negligent  in  the  execution  of  their  duty, 
no  action  would  have  lain  by  the  ship-owner  against  the 
charterers.  It  appears  by  the  account  that  they  were  to 
receive  not  only  a  commission  on  the  charter  freight 


but  brokerage  on  the  ship's  business,  and  on  aooount  into 
which  the  distinct  items  are  introduced  is  made  out  by 
them,  as  between  themselves  and  the  ship-owners.    We 
f.TiinTr^  therefore,  and,  indeed  it  was  ultimately  conceded 
that  this  was  a  ship's  disbursement,  for  the  payment  of 
which  by  De  Wolf  &  Co.,  as  agents  for  and  employed  by 
the  ship-owner,  De  Wolf  k  Co.  had  a  right  of  action 
against  the  ship-owner,  and  that  the  ship  owner  had  a 
right  to  receive  at  San  Francisco,  from  De  Wolf  k  Co.,  as 
agents  to  the  charterers,  so  much  of  the  half  remainder 
of  the  freight  as  the  captain  required;  and  that  De  Wolf 
k  Co.  had  no  right  to  receive  from  the  ship-owner  on 
their  own  account,  and  as  due  to  themselves,  without 
reference  to  the  charterers,  the  sum  in  question  as  a  dis- 
bursement.   This  being  the  position  of  the  parties,  the 
captain  was  obligfed  to  tdgn  the  account  relied  on  by  the 
charterers,  which  he  did  under  protest,  to  get  his  ship 
away;    and  the  question  on  which  we  took  time  to 
consider  was  whether  his  so  signing  the  account  between 
De  Wolf  k  Co.  and  the  ship-owner,  in  which  the  debt  due 
to  De  Wolf  k  Co.  for  the  disbursement  in  question*ia 
brought  to  the  debit  of  the  ship-owner,  and  the  freight, 
to  a  greater  extent  than  was  payable  sAi  San  Franoisoo, 
was  put  to  his  credit,  can  operate  as  a  payment  by  the 
defendants  to  the  plaintiff,  of  so  much  of  the  balanoe  of 
the  freight  over  the  £1,000.    We  should  be  very  sorry  to 
throw  any  doubt  upon  the  cases  which  establiah  that, 
where  two  parties  settle  an  account  of  moneys  due  to 
each  side,  cross  items  allowed  in  such  aooount  may  be 
treated  as  payments.    We  have  lately  so  held  as  to  a  pay- 
ment to  take  the  case  out  of  the  Statute  of  Limitations* 
We  do  not,  however,  think  that  we  can  apply  this  doctrine 
to  a  case  like  the  present.    The  debt  supposed  to  be 
allowed  in  the  account  is  the  debt  of  a  third  party;  the 
debt  against  which  it  was  supposed  to  be  so  allowed  was 
not  then  due,  for  the  authority  of  De  Wolf  &  Co.  as  agents 
for  the  charterers  was  to  pay  for  them  at  San  Franoisoo 
the  sum  of  about  half  of  the  remaining  freight — that  is,  of 
the  £650 — if  the  captain  required  it  there.    Much  more 
than  that  sum  had  been  swallowed  up  by  the  other  undis- 
puted items,  so  that  the  freight  against  which  the  sum 
was  proposed  to  be  allowed  was  not  payable  until  the 
ship  arrived  at  Victoria.    The  captain  was  compelled  to 
sign  the  aooount  to  get  his  ship  free  to  depart,  and  he 
only  signed  under  protest  that  the  amount  was  not  due. 
We  do  not  infer  from  these  circumstances  that  the  cap- 
tain, even  if  he  had  authority  so  to  do,  ever  did  assent  to 
treat  this  disputed  disbursement  as  a  payment  or  satisfac- 
tion.   We  do  not  see  at  what  period  the  transaction  could 
have  amounted  to  a  final  payment  and  satisfaction;  and 
we  think  that  the  facts  do  not  make  out  such  an  assent 
to  treat  this  cross  demand,  due  to  a  third  person  aa  pay- 
ment, as  to  bring  the  case  within  the  doctrine  according 
to  which  an  assent  to  treat  a  demand,  due  from  one  of 
the  parties,  as  finally  settling  and  discharging  the  other 
party  from  a  cross  demand  in  a  settlement  in  aooount  of 
two  admitted  items,  is  properly  treated  as  payment. 
The  rule  for  entering  a  verdict  for  the  defendants  must 
therefore  be  discharged. 

Mule  discharged. 

Attorney  for  the  plaintiff,  Thomas  Baker. 

Attorneys  for  the  defendants,  Cotterill  <|*  Son. 


Q.B.  May  28. 

In  re  The  Chabtebed  Bank  of  India,  Austbalia, 

AND  China  v.  Rich. 

Discovery  and  inaction  of  documents — Correspondence 
between  a  pa>rty  to  the  suit  and  his  agent  abroad. 

Although  the  Court  is  not  bound  by  the  denial  of  the 
party t  at  whose  hands  inspection  is  sought,  that  the  doeu^ 


*  In  the  case  of  HoUandY.  llussell,9W,U.7S7, 1  Best  & 
*  Cbomfton,  Blackbubn,  and  Mellob,  JJ.  ]  Smith,  424,  confirmed  in  9  W.  B.  737. 
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ments  which  are  tovght  to  be  inspected,  and  which  are 
admitted  to  he  in  his  postemonf  and  to  hear  upon  the 
matter  in  dispute,  relate  to  the  case  qf  his  adversary  ;  yet 
if  the  Court  collect  from  the  whole  qf  the  material  hefore 
them  that  in  fact  the  documents  of  which  discovery  and 
inspection  is  ashed  would  not  go  to  estahlish  the  case  tf 
the  party  who  ashs  for  the  discovery  and  inspection,  hut 
tend  merely  to  enable  him  to  discover  the  case  qf  the  oppo- 
site party,  the  Qmrt  will  not  compel  the  production  qf 
thew^  nor  mahe  any  order  for  discovery  and  inspection. 

The  Court  declined  to  order  the  inspection  of  corres- 
pondence which  passed  between  a  party  to  the  suit  resident 
in  this  country  and  his  agent  in  India,  conducted  under 
the  advice  qf  his  attorney,  for  the  purpose  of  obtaining  in- 
formation upon  the  suhject-matter  of  the  action,  the  party 
seeHng  inspection  not  having  given  the  Qmrt  any  reason 
to  believe  that  the  correspofidetice  in  question  would  help 
to  establish  his  case. 

In  this  case  an  action  was  brought  bj  the  plaintiffs 
(a  chartered  banking  company)  against  the  defendant, 
who  had  been  their  manager  in  India,  for  certain  alleged 
breaches  of  duty  while  he  was  in  their  employment.  The 
defendant,  after  the  action  had  been  commenced,  ob* 
tained  an  order  under  the  50th  section  of  the  Common 
Law  Procedure  Act,  1854,  (17  &  18  Vict.  c.  126,  s.  60,) 
calling  on  the  plaintiffs  to  answer  on  affidavit,  stating 
what  documents  they  had  in  their  possession  or  power 
relating  to  the  matters  in  dispute. 

The  plaintiffs,  in  reply,  stated  that  they  had  certain 
documents,  which  they  set  out  in  two  schedules;  the  first 
schedule,  consisting  of  letters  which  had  been  received 
by  the  plaintiffs,  before  the  defendant  left  their  service; 
and  the  second  schedule  consisting  of  correspond- 
ence which  had  passed  between  the  managers  of  the 
bank  in  England  and  their  agents  abroad  since  the  de- 
fendant had  left  their  service. 

The  defendant  then  applied  for  an  order  to  inspect  and 
take  copies  of  the  documents  contained  in  these  two 
schedules,  and  an  order  was  made  at  chambers  for  the 
iD^>ection  of  the  documents  in  the  first  schedule,  but 
no  order  was  made  as  to  the  documents  in  the  second 
schedule. 

The  defendant  then  applied  to  the  full  Court,  and 
filed  an  affidavit  in  support  of  his  application,  in  which 
he  stated  that  he  verily  believed  that  the  documents 
specified  in  the  second  schedule  was  material  to  this 
action;  and  that  it  was  necessary  for  his  defence  that  he 
should  be  at  liberty  to  inspect  and  take  copies  of  these 
documents. 

The  plaintiffs  stated  in  answer  to  this,  that  the  corres- 
pondence specified  in  the  second  schedule  consisted  en- 
tirely and  exclusively  on  the  one  hand  of  instructions  given 
and  inquiries  made  on  the  part  of  the  head  office  of  the 
plaint!  ff^s  bank  in  London  to  their  officers  in  Bombay,  with 
a  view  of  obtaining  information  with  respect  to  the  sub- 
ject-matter of  the  action,  and  of  answers  to  these  in- 
quiries from  the  officers  at  Bombay;  and  on  the  other 
hand  of  instructions  to  their  attorney,  and  advice  thereon 
founded  upon  the  information  so  received  from  Bombay. 
And  that  the  said  instructions  were  given  and  inquiries 
made  under  the  immediate  direction  and  advice  of  the 
plaintiffs'  attorney,  acting  as  such  in  the  conduct  of  this 
investigation;  that  the  said  instructions  to  their  attorney 
consisted  exclusively  of  information  obtained  pursuant 
to  such  direction  and  advice.  And  that  the  said  corres- 
pondence would  in  no  way  support  the  defendant's  case, 
and  that  the  only  benefit  which  he  would  derive  from 
it  would  arise  &om  the  information  which  he  would 
thus  gain  as  to  the  evidence  which  the  plaintiffs  had 
been  enabled  to  obtain  for  the  preparation  of  their  own 


April  80. — BovUl,  ^.C,  moved  for  a  rule  calling  on 
the  plaintiffs  to  show  cause  why  the  defendant  should  ! 


not  be  at  liberty  to  inspect  and  take  copies  of  the 
documents  named  in  the  two  schedules  above  mentioned, 
and  cited  Maden  v.  Veevers,  7  Beav.  489;  Eerr  v.  Gilles- 
pie, 7  Beav.  672;  Flighty,  Robinson,  8  Beav.  22;  Glyn  v. 
Caulfield,  3  Mac.  k  G.  463,  and  The  London  Gas  lAght 
Company  v.  2he  Parish  qf  Chelsea,  6  C.  B.  N.  S.  411,  in 
support  of  his  motion.  [Cbomfton,  J.,  referred  to  Bart- 
lett  r,  LewU,  12  C.  B.  N.  8.,  249. 

Lush,  Q.C.,  and  Watkin  Williams  showed  cause  on 
behalf  of  ihe  plaintiffs,  and  contended  that  not  only  com- 
munications between  a  party  to  a  suit  and  his  legal 
adviser,  during  or  in  contemplation  of  litigation  (^Bolton 
V.  The  Corporation  of  Liverpool,  1  My.  &  K.  88),  but  also 
enquiries  addressed  by  a  party  to  the  suit  to  his  agent, 
by  the  direction  of  his  solicitor,  for  the  purpose  of  procuring 
evidence  in  support  of  his  case,  and  the  answers  to 
these  inquiries  were  within  the  rule  as  to  protection 
(Lefone  v.  The  Falkland  Islands  Company,  4  K.  &  J.  34; 
Bcid  V.  Langlou,  1  Mao.  6c  G.  C27);  that  the  right  of  a 
party  seeking  inspection  is  limited  to  such  material  docu- 
ments as  relate  to  the  proof  of  his  case  on  the  trial,  and 
does  not  extend  to  the  discovery  of  the  manner  in  which 
the  case  of  the  other  side  is  to  be  established,  or  to 
evidence  which  relates  exclusively  to  his  case  (Hunt  v. 
Hewitt,  7  Ex.  236);  that  the  documents  in  this  case  con- 
tained in  the  second  schedule  above  mentioned  were 
entitled  to  protection  under  both  these  rules;  and  that  to 
allow  inspection  in  this  case,  would  in  fact,  amount  to  a 
permission  to  the  defendant  to  read  the  brief  prepared  by 
the  other  side. 

The  learned  counsel  were  stopped  by  the  Court  before 
the  conclusion  of  their  argument. 

BotUl,  Q.C.,  and  Hannen,  for  the  defendant  in  support 
of  the  rule,  contended  that  the  admission  by  the  op- 
posite side  that  the  documents,  of  which  inspection 
is  sought  are  relevant  to  the  issue,  primd  facie  entitles 
the  party  applying  to  the  inspection  of  them  {Smith 
V.  Tlie  Duke  of  Beaufort,  1  Hare  507,  519,per  Wigram, 
V.C);  that  a  party  cannot  protect  himself  from  the  pro- 
duction of  revelant  documents  by  swearing  that  the 
contents  are  not  such  as  to  assist  the  case  of  the  party 
seeking  inspection,  inasmuch  as  that  is  a  question  on 
which  the  party  seeking  inspection  has  a  right  to  the 
opportunity  of  judging  for  himself  (Mansel  v.  FecTicy,  2 
J.  k  H.  313, 323, 9  W.  R.  532, 610, per  Wood,  V.C;  Wigram 
on  Discovery,  2nd  ed.,  p.  2 1 7 ;  Goodall  v.  Little,  1  Sim.  N.  8. 
155,  160,  per  Lord  Cranworth,  V.C.) ;  that  confidential 
communications  between  solicitor  and  client,  which  take 
place  either  in  the  progress  of  the  suit  or  with  reference 
to  the  suit  before  its  commencement,  are  privileged 
{Flight  V.  Robinson,  cited  ante.  Lord  Malsingham  v. 
Goodricke,  3  Hare  122;  and  the  other  cases  cited 
ante) ;  but  that  all  other  documents  and  letters 
ought  to  be  produced  {Godall  v.  Little,  supra,  and 
the  other  cases  before  cited),  even  if  they  be  writ- 
ten to  an  unprofessional  agent,  and  after  the  com- 
mencement of  the  suit  (Eerr  v.  Gillespie,  cited  ante), 
that  the  documents  of  which  inspection  was  sought  in 
the  present  case  were,  according  to  the  statements  in  the 
affidavits,  within  the  above  rules;  that  inspection  had 
been  g^^anted  by  the  Court  of  Exchequer,  under  circum- 
stances similar  to  those  of  the  present  case,  in  the  case  of 
Colman  v.  Trucinan,  3  H.  &  N.  871 :  and  that  the  inspection 
sought  was  necessary  to  the  defendant  in  order  to  enable 
h\m  to  make  out  his  defence. 

CocfKBUBN,  C.J. — I  am  of  opinion  that  this  rule  must 
be  discharged.  The  true  doctrine  upon  this  subject  ap- 
pears to  me  to  be  very  clearly  laid  down  by  the  Lord 
Chief  Baron  in  the  case  of  Hunt  v.  Hewitt,  7  Ex.  244, 
where  he  says — "The  right  of  a  plaintiff  in  equity  is 
limited,  first,  to  a  discovery  confined  to  the  questions  in 
the  cause;  secondly,  of  such  material  documents  as  relate 
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to  the  proof  of  his  (the  plaintifTs)  case  on  the  trial;  aad 
doeB  not  extend  to  the  discoyezy  of  the  Tuanner  in  which 
the  defendant's  case  is  to  be  established  or  to  evidence 
whioh  relates  ezclnsivelj  to  his  case.    The  party  applying, 
therefore,  who  is  in  the  same  sitoation  as  a  plaintiif  in 
eqoify,  must  show  first  what  is  the  natnre  of  the  suit  and 
the  question  to  be  tried  in  it;  and  it  seems  also  that  he 
should  depose  in  his  affidavit  to  his  havinir  just  ground 
to  maiutAiu  or  defend  it;  secondly,  the  affidavits  ought  to 
staie,  with  sufficient  distinctness,  the  reason  of  the  i^vpli- 
oation  and  the  nature  of  the  documents,  in  order  that  it 
may  appear  to  the  Court  or  judge  that  the  documents  are 
aakiBd  for  the  purpose  of  enabling  the  party  applying  to 
BiLiqport  his  case,  not  to  find  a  flaw  in  the  case  of  the  op- 
ponent; and,  also,  that  the  opponent  may  admit  or  deny 
the  possession  of  them.    To  this  affidavit  the  opponent 
may  answer  by  swearing  that  he  has  no  such  documents, 
or  that  they  relate  exclusively  to  his  own  case,  or  that  he 
is,  for  any  sufficient  reason,  privileged  from  producing 
them;  or  he  may  submit  to  show  parts  covering  the  re- 
mainder, on  affidavit  that  the  part  concealed  does  not,  in 
any  way,  relate  to  the  plaintiff's  case.    The  same  course 
would  be  pursued  in  equity."     Now,  I  quite  agree  that 
the  Court  is  not  bound  by  the  denial  of  the  party  at  whose 
hands  the  inspection  is  sought  that  the  documents  sought 
to  be  inspected  relate  to  the  case  of  his  adversaiy;   but 
if  the  Court  collect  from  the  whole  of  the  material  before 
them  that,  in  fact,  the  documents  of  whioh  discovery  and 
inspection  is  asked  do  not  go  to  establish  the  case  of  the 
party  who  asks  for  the  discovery  and  inspection,  then  the 
Court  will  not  compel  the  production  of  them,  nor  make 
any  order  for  discovery  and  inspection.    In  the  present 
case  we  know  from  the  statements  of  the  parties  who  are 
mow  litigants,  what  is  the  nature  of  the  documents  of 
which  discovery  and  inspection  is  now  sought.    It  appears 
that  after  the  matters  which  are  put  forward  as  the  ground 
of  action  had  arisen,  the  plaintiffs  in  London  corresponded 
with  their  agents  in  India,  with  a  view  of  ascertaining 
what  case  they  could  establish  against  the  defendant;  and 
the  defendant  seeks  for  inspection  of  the  letters  which 
formed  that  correspondenoe.    These  documents  are  not 
like  muniments  of  title  or  aocounts  or  other  documents 
which  might  be  available  as  evidence  upon  the  points 
in  dispute  between  the  parties;   but  they  are  merely 
communications  between   one   of   the   litigant  parties 
and  their  agents  with  a  view  to  getting   up  the  case 
upon  which  they  intend  to  rely  when  they  come  into 
court.    I  find  no  ground  for  saying  that  that  which  takes 
place  between  either  of  the  litigant  parties  (or  the  solici- 
tor of  either  of  the  litigant  parties)  and  other  persons  for 
their  information,  which  communications  are  from  their 
very  nature  of  a  most  confidential  character,  are  to  be  the 
subject  of  inspection  by  the  other  side,  not  because  they 
go  directly  to  prove  any  fact  on  which  the  party  asking 
for  the  inspection  intends  to  rely,  but  simply  with  the 
view  of  enabling  him  to  ascertain  whether  there  is  any- 
tMng  in  the  case  of  his  opponent  which  is  advantageous  to 
him,  and  thus  obtain  the  means  of  meeting  the  case  which 
may  be  set  up  against  him.    It  seems  to  me  that  these  are 
confidential  communications,  such  as  we  have  no  right  to 
compel  one  party  to  disclose  to  the  opposite  party,  and 
that  there  is  no  case  which  goes  to  the  leng^th  contended 
for  by  Mr.  Bovill  on  behalf  of  tlie  defendant.    I  do  not 
think  there  is  any  case  in  which  letters  written  by  a 
party  to  a  suit  to  his  agent  or  to  his  friend,  asking  that 
agent  or  friend  to  obtain  information  upon  a  matter  upon 
w^ich  he  is  about  to,  or  has  already,  entered  into  litigation, 
and  the  answer  of  that  agent  or  friend,  have  been  the  sub- 
ject of  an  order  or  decree  of  a  Court  either  of  law  or  equity 
for  a  discovery  and  inspection.    I  do  not  think  there  is 
any  authority  which  goes  that  length,  and  I  certainly, 
for  one,  would  not  be  a  party  to  establishing  such  a  pre- 
cedent.   I  am  far  from  saying  that  our  jurisdiction  in 
these  matters  is  not  co-extensive  with  that  of  the  courts 
f  equity.    Borne  doubt  has  been  thrown  upon  that  pro- 


position in  another  court,*  but  I  am  inclined  to  be  of 
opinion  that  the  purpose  of  the  recent  legiaiation  on  this 
subject  is  to  place  the  courta  of  common  law  in  pnnnwninn 
of  the  same  power  of  directing  discovery  and  inspeotkn 
which  is  exercised  by  the  courts  of  equity,  the  object  being 
to  prevent  parties  who  are  suing  or  being  sued  at  law 
from  having  to  go  to  a  court  of  eqnity  to  obtain  diaooveoy 
and  inspection.  I  should  be  very  sorzy  to  stop  short  <^ 
any  jurisdiction  in  this  matter  which  has  been  exercised 
by  the  Courts  of  equity ;  but  I  cannot  persuade  myself 
that  in  matters  of  this  kind  a  Court  of  equity  would  ever 
grant  discovery  and  inspection,  and  I  do  not  see  why  we 
should  do  that  whioh  would  in  my  opinion  be  a  breach  of 
principle  and  an  innovation  in  practice.  These  letters 
were  clearly  of  a  most  confidential  character,  written  by  the 
party  merely  for  the  purpose  of  getting  up  his  case  to 
bring  it  before  a  court  of  justice,  and  I  do  not  think 
that  the  defendant  is  entitled  to  have  an  inspection  of 
them. 

WiOHTMAN,  J.-*>I  am  entirely  of  the  same  opinion. 

Blackbitbn,  J. — I  am  of  the  same  opinion.    I  cannot 
agree  with  the  argument  urged  by  Mr.  Bovill  on  behalf  of 
the  defendant,  that  where  documents  are  scheduled  in 
obedience  to  an  order  for  a  discovery  we  have  simply  what 
may  be  called  the  ministerial  duty  to  perform  of  ordering 
the  inspection  of  them,  unless  the  party  upon  whom  the 
order  is  made  can  prove  affirmatively  that  they  fall  within 
the  class  of  privileged  documents.    It  seems  to  me  that 
the  56th  section  of  the  Common  Law  Procedure  Act,  1854, 
17  &  18  Yict.  c.  125,  gives  us  a  discretionary  power.    F<nr 
it  says  that  ''upon  such  affidavit  being  made"  (i.^.,  an 
affidavit  stating  what  documents  the  party  has  in  his  pos- 
session, and  whether  he  objects  to  the  production  of  any 
of  them)  "  the  Court  or  judge  may  make  such  further 
order  thereon  as  may  be  just."  The  section  does  not  say  in 
express  terms,  and  I  do  not  think  it  means,  that  this  Court 
shall  make  the  same  order  for  the  inspection  of  these 
documents  which  the  Lord  ChanoeUor  or  Yice-Chanoellor 
might  find  themselves  bound  to  make;  but  it  gives  ns 
power  to  make  any  order  which  we  in  our  judicial  dis- 
cretion may  think  just.    In  equity  it  is  sufficient  if  the 
documents  be  material  to  the  case  made  by  the  bill  of  dis- 
covery, which  may  be  shaped  in  various  ways  according 
to  the  discretion  of  the  dranghtsman.    But  we  have  to 
look  at  the  substance  of  the  case.    I  do  not  think  it  is 
necessary  that  the  documents  should  be  legally  receivable 
in  evidence  if  they  are  material  to  the  case  of  the  party 
who  is  Implying  to  us;   nor  do  I  think  that  we  are  oon- 
flned  precisely  to  the  statements  which  ai>pear  upon  Hke 
affidavits.    Ever  since  I  have  known  the  practice  of  the 
court,  it  has  been  the  custom  of  this  Court  in  cases  of 
this  sort  to  endeavour  to  ascertain  what  from  the  natoxe 
of  things  must  in  all  probability  have  been  the  facts,  and 
then  to  decide,  upon  those  facts,  whether  the  inspection 
sought  would  further  the  ends  of  justice.    In  the  preseat 
case  almost  all  the  documents  in  the  second  schedule  are 
strictly  within  the  terms  used  in  the  case  of  Za/one  y. 
The  Falkland  Islands  Company,  4  K.  &  J.   84.     They 
are  communications   with    the    attorney,  or  inqmries 
made  by  the  agent  in  India  under  the  instructions  of  the 
attorney,  and  which  the  attorney  would  have  made  had 
not  the  place  wh^re  they  had  to  be  made  been  so  far  die* 
tant-.    It  appears,  as  I  gather  from  the  affidavits,  that  the 
plaintiff  being  about  to  consult  an  attorney,  wrote  out  these 
documents  which  were  in  substanee  and  effect  rou|^ 
notes  of  what  was  to  be  laid  bef<»e  their  attorney.    And 
I  much  doubt  whether  these  were  notes  which  it  wssfsir 
to  allow  the  defendant  to  see.    I  do  not  think  that  this 
case  is  like  that  of  Colman  v.  Truema^,  3  H.  &  N.  871» 
where  there  was  a  serious  question  as  to  whether  thece 
had  been  a  fraud  committed  by  the  agent  in  India,  iSbn 


*  It  is  submitted  that  his  Lordship  refmed  to  the 
I  of  BartleU  v.  ZewU,  12  C.  B.  N.  S.  249. 
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COMUasliAM, 


parties  residing  in  this  oonntiy;  and  it  appeared  that  the 
doonments  had  reference  to  that  questien.  In  that  ease 
Ijord  Chief  (then  Hr.  Jostioe)  Brie,  made  an  order  at 
ohamherw  that  the  party  i^ppljin^^  should  have  inspection 
of  the  commercial  oone^iondence  carried  on  by  the  op- 
posite party  between  this  country  and  India,  which  took 
plaoe  after  the  alleged  fraud;  and  the  Court  of  Exchequer 
8«id  that  they  could  not  take  upon  themselves  to  say  that 
it  was  a  wrong  exercise  of  discretion.  Hiey  did  not  say 
that  be  was  bound  to  make  such  an  order,  nor  even  that 
if  it  had  been  left  to  tiiem  originally  tiiey  would  haye 
made  such  an  order  themselyes;  but  they  say  that  the 
learned  judge  having  in  his  discretion  made  that  order, 
they  would  not  say  that  it  was  wrong. 

Attorneys    for    the    plaintiffs,     OUverton,    Lavie,    4' 
AtfcOKB^yB  for  iSbe  defendant,  Fre$hfield  ^  Xeivman, 


ap. 


Bjjxcogk  V,  kvwns. 


Hay  21. 


J)istress — DemUe — Factory — Rent, 

A.  had  the  Vie  cf  a  room  in  a  factory  "belonging  to  B., 
ia  mMeh  A,  ktpt  eome  machinei,  whioh  mere  worked  hy 
stmm  power  supplied  by  B,  from  an  engine  in  another 
room;  B.  had  a  right  to  enter  A.*s  room  to  oil  the 
mmMmery,  A,  had  to  pay  a  enm  ef  money  weekly 
for  the  nee  ef,  the  room,  and  the  steam  power.  Several 
weekly  payments  were  in  arrear,  J?.,  in  A.*8  abeenoe,  en- 
tered A*s  room  by  means  of  a  window,  which  A,  had  left 
/astened,  he  having  also  looked  the  door,  and  then  die- 
trminedthe  wutehines. 

Meld,  that  if  there  were  a  dewiiee  at  aU,  it  was  of  the 
ewehtsime  possession  of  the  room,  and  that,  if  there  were 
sueh  a  demise,  B.  had  no  right  to  enter  by  the  window  for 
the  pwpese  of  distraining, 

Semble,  that  the  money  payable  for  the  nse  of  the  room 
and  steam  power  was  not  a  rent  issuing  out  of  the  ground 
on  which  the  machines  stood. 

This  case  was  tried  before  Ede,  C.J.,  at  the  Derbyshire 
Summer  Assizes,   1862.     The   declaration  contained  a 
count  in  trover  for  certain  machinery,  and  there  was  also 
a  count  for  excessive  distress,  not  selling  for  the  best 
price,  and  not  paying  over  the  surplus.    The  defendant 
pleaded  not  guilty  by  statute  11  Geo.  2,  c.  19,  s.  21.    The 
plaintiff  sued  as  assignee  of  one  Needham,  a  bankrupt. 
The  defendant  was  owner  of  a  factory,  and  Needham 
occupied  a  room  in  it,  and  had  there  three  lace  machines 
of  his  own,  which  were  worked  by  steam  power  supplied 
to  them  by  a  steam  engine  belonging  to  the  defendant, 
which  was  in  another  room  of  his.    Needham  was  to  pay 
twelve  shillings  a  week  for  the  use  of  the  room  and  the 
steam  power.    The  defendant  had  a  right  to  enter  the 
room  to  oil  his  machinery.    On  March  Idth,  1862,  Need- 
ham signed  a  declaration  of  insolvency,  which  was  filed 
on  the  14th,  and  he  was  declared  a  bankrupt  on  the  15th. 
On  the  morning  of  March  Idth  Needham  went  out  of 
the  room  and  locked  the  door,  and  left  the  window  lae- 
toied  with  a  hasp,  and  on  his  returning  in  the  evening 
he  found  that  the  defendant  had  forced  open  the  window 
of  the  zoom,  and  had  distrained  the  three  lace  mftchines 
for  the  weekly  payments  in  arrear,  due  from  Needham  to 
him.      The  defendant    effected  an  entrance  thus,    he 
pUBhed  back  a  pane  in    the   window    which  opened, 
and   put    his   arm    in    and    undid   the   fastening   of 
the  window,  and  got  in.     The  jury  found  a  verdict 
for  the  plaintiff  for  £150  to  the  cotmt  in  trover,  and  £40 
for  the  excessive  distress.    Leave  was  reserved  to  the  de- 
fendant to  move  to  reduce  the  damages  to  £40,  on  the 
ground  that  the  exclusive  possession  of  the  premises  on 
which  the  machines  stood  was  not  demised  to  Needham, 
and  that,  even  if  it  were,  the  entry  by  the  window  with- 


out breaking  any  fastening  was  lawful  for  the  purpose  of 
distrainii^. 

Hayes,  Serjt.,  in  Midiaelmag  Tenn,  1862,  obtained  a 
rule  according^, 

Merewether  {Macavlay,  Q.C.,  with  him)  showed  cause, 
and  contended  that  if  there  were  no  demise  of  the  room 
the  defendant  had  no  right  to  distrain,  and  that,  if  there 
were  a  demise  of  the  room,  the  defendant  had  no  right  to 
effect  an  entry  as  he  did,  by  forcing  open  the  window. 
He  cited  on  the  first  point,  Buszard  y.  Capel,  8  B.  &  C.  141 ; 
and  on  the  second  point  Semayne's  case,  1  Sm.  L.  O.  %6, 
and  the  notes  ;  Curtis  v.  Hubbard,  1  HiU's  New  York 
R.  336;  Ryan  v.  Shilcooh,  7  Ex.  72;  Bronfn  v.  Glenn,  16 
Q.  B.  254;  Viner's  Abr.,  Distress,  E.  to  pL  6;  Sandon  v. 
Jervis,  27  L.  J.  Q.  B.  279;  Attack  ▼.  Bramnell,  11  W.  B. 
309. 

Field  {Hayes,  Serjt,,  with  him),^in  support  of  the  rule, 
cmitended  that  there  was  not  a  demise  of  the  eeEolusive 
possession  of  the  room,  but  that  there  was  a  sufficient 
demise  to  rapport  a  right  to  distrain;  and  that,  eren  If 
there  were  a  demise  of  the  exclusive  possession  of  the 
room,  the  entry  of  the  landlord  by  the  window  wis  a 
lawful  mode  of  entry  in  the  execution  of  a  distress.  He 
cited  The  Mayor  ^c,  of  Oreat  Ywrmouth  ▼.  Qrosm,  1 
H.  k  0.  102;  Buszard  y,  Capel,  suprH ;  OauldY,  Brad* 
stock,  4  Taunt  562,  and  the  judgment  of  Mansfidd,  C.J., 
at  p.  664;  Ryan  v.  Shilcock,  7  Ex.  72;  Tutton  y.  Barke, 
5  H.  ^  N.  647. 

Eblb,  C  J. — I  am  of  opinion  that  this  rule  mugt  be 
discharged.  This  was  an  action  of  trover  brought  to  re- 
cover the  value  of  three  lace  machines,  which  had  been 
seized  and  sold  under  a  distress  by  the  defendant^  and 
there  was  also  a  count  for  an  excessive  distress.  The 
jury  found  a  verdict  for  the  plaintiff,  with  £190  damages, 
leave  being  reserved  to  the  defendant  to  move  that  the 
damages  should  be  reduced  to  £40,  on  the  ground  ttiat 
the  exclusive  possession  of  the  room,  where  the  maohinee 
were,  was  not  demised  to  the  plaintiff,  and  that,  even  if 
it  were,  the  defendant's  entry  was  lawful  Unr  the  purpeee 
of  distraining.  It  is  established  law  that  a  landlord  is 
not  liable  as  a  trespasser  if  he  merely  enter  his  tenant's 
room  in  an  ordinary  way,  but  if  he  break  open  an  outer 
door,  or  undo  a  fastened  window,  and  enter  thereby,  and 
distrain  things  in  the  place  he  has  so  entered,  he  must 
pay  the  value  of  the  articles  he  has  taken  away;  in  this 
case  the  defendant  removed  three  lace  machines,  whi<di 
were  in  the  plaintiff's  room,  and  were  worked  by  steam 
power  supplied  to  them  from  an  engine  in  another  room. 
It  is  sttd  that  the  excluslTe  posseasion  of  the  room  was 
not  demised,  aud  that  therefore  the  landlord  could  not  be 
guilty  of  tre^paas,  and  no  doubt  this  would  be  so  if  the 
room  remained  in  the  landlord.  I  am  of  opinion  that 
the  twelve  shillings  a  week  were  paid  for  the  easement  of 
standing  the  machines,  and  for  the  use  of  the  steam 
power  brought  to  them,  and  that  he  had  no  right  to  dia- 
train  them;  if  he  had  demised  the  room,  he  had  no  right 
to  break  in  when  the  tenant  on  going  out  left  the  door 
looked  and  the  window  fastened,  and  in  that  case  he  was 
guilty  of  a  trespan.  The  defendant  therefore  seems  to 
me  to  be  in  a  dilemma,  out  (tf  which  he  cannot  get.  Trover 
wiU  consequently  lie,  and  the  defendant  ought  to  pay  the 
value  of  the  machines. 

Williams,  J. — I  am  of  the  same  opinion.  Two  views 
have  been  presented  to  us  in  the  argument  by  the  defec- 
dant,  and  he  says  that  the  distress  was  justifiable  on  one 
or  other  view.  The  plaintiff  says  the  whole  room  was 
the  subject  of  the  demise,  and  that  the  landlord  had  no 
right  to  break  the  window  and  distrain  the  machines  in- 
side the  room,  having  so  obtained  an  entrance.  It  is 
clear  that  a  hmdlord's  right  to  distress  is  subject  to  his 
not  entering  the  premises  by  breaking  open  a  window  or 
an  outer  door.  If  there  were  no  demise  of  the  whole 
room,  but  only  of  the  part  on  which  the  machines  stood^ 
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as  said  by  the  defendant,  can  it  be  said  that  the  landlord 
had  a  rigfht  to  distrain,  because  there  was  a  demise  of  the 
ground  on  which  the  machines  stood,  so  that  rent  issued 
out  of  that  ground.  I  think  he  would  not  have  the  right. 
It  is  absurd  to  say  that  a  money  payment  like  this  is  rent 
issuing  out  of  ground.  It  is  plain  that  there  was  no  de- 
mise of  the  ground  on  which  the  machines  stood,  and 
that  the  defendant  had  no  right  of  distress  at  alL 

WiLLES  and  Byles,  JJ.,  concurred. 

Rnle  discharged. 

Attorneys  for  the  plaintiff,  Eyre  ^'  Lawsan. 
Attorneys  for  the  defendant,  Stuart  ^'  Massey. 


C.  P.  Green  v.  Bartlett.  May  80. 

Principal  and  ayent — Sale  of  land — CommUswn, 

An  agreement  contained  a  clause — "  B»  doth  hereby  in- 
struct  A,  to  proceed  forthwith  to  a  sale  by  public  auction 
or  otherwise  of**  an  estate, "  and,  if  the  same  shall  be  sold, 
B., shall  pay  to  A.  two  and-a-half  per  cent,  on  the  amount 
of  such  sale,  such  commission  to  cover  all  expenses  of  every 
description.  In  case  tJie  said  estate  shall  not  be  sold,  B, 
shall  pay  to  A.  £25,  as  a  compensation  for  his  trouble  and 
expense**  A,  advertised  the  estate  for  sale  by  auction,  and 
put  it  up  for  sale,  bitt  it  was  not  sold  then,  B,  wrote  to 
A.  to  withdraw  the  sale  of  the  estate  for  the  present,  as  he 
had  arranged  a  loan  on  it,  being  at  the  time  him^eff  in 
treaty  with  C.  for  tlie  sale  of  it,  who  shortly  afterwards 
bought  it.  C.  found  out  about  its  being  for  sale  through 
seeing  the  advertisements,  and  he  attended  the  auction  and 
learnt  from  A.  that  it  was  not  sold. 

Held,  that  A.  was  entitled  to  his  commission  on  the  pur- 
chase-mvney,  as  the  relation  between  buyer  and  seller  had 
been  brought  about  through  him. 

This  case  was  tried  before  Byles,  J.,  at  Guildhall,  in 
the  Sittings  after  Hilary  Term,  18G3. 

The  declaration  was  for  work  and  services,  commission, 
money  paid,  and  money  due  on  account  stated.      The 
defendant  paid  £25  into  court,  and  pleaded  never  in- 
debted as  to  the  rest  of  the  plaintifiTs  claim.    The  action 
was  brought  for  commission  on  the  sale  of  an  estate  of 
the  defendant's,  called  the  island  of  Herm,  which  is  one 
of  the  Channel  Islands.    The  plaintiff,  who  is  an  auction 
and  estate  agent,  claimed  the  commission  under  an  agree- 
ment, entered  into  between  him  and  the  defendant  on 
July  16,  1862,  by  which  the  plaintiff  agreed  to  lend  the 
defendimt  £300  on  the  8ecurii»y  of  Herm  and  a  policy  of 
insurance ;  and  the  agreement  then  proceeds,  '*  and  in  con- 
sideration of    the   above-mentioned    loan,  made,  kc.,** 
Bartlett  "  doth  hereby  instruct  the  said  Green  to  proceed 
forthwith  to  a  sale  by  public  auction  or  otherwise  of  the 
whole  of  the  island  of  Herm,  &c.;  and,  if  the  same  shall 
be  sold,  Bartlett  shall  pay  to  Green  two  and  a-half  per  cent, 
commission  on  the  amount  of  such  sale,  such  commission  to 
cover  all  expenses  of  every  description.    In  case  the  said 
estate  shall  not  be  sold,  Bartlett  shall  pay  to  Green  £25 
as  a  compensation  for  his  trouble  and  expense;"  the  rest, 
of  the  agreement  was  not  material  The  plaintiff  advanced 
the  £300,  and  put  out  several  posters  and  advertisements, 
announcing  that  the  island  would  be  sold  by  auction  on 
August  19,  and  took  a  great  deal  of  trouble  about  the 
matter.    He  put  it  up  for  auction  on  August  19,  but 
there  was  no  bid  he  could  possibly  take.    On  August  29 
the  defendant  wrote  to  the  plaintiff,  saying  he  had  arranged 
a  loan  on  Herm,  and  withdrew  the  sale  of  the  island  for 
the  present.    On  September  7,  the  defendant,  without 
communicating  with  the  plaintiff,  privately  agreed  to  sell 
the  island  to  a  Mr.  Hyde,  who  had  acquired  the  knowledge 
of  its  being  in  the  market  from  seeing  tiie  advertisements 
put  out  by  the  plaintiff,  and  who  had  attended  the  auction, 
and  found  out  from  the  plaintiff  that  the  island  was  not 

'4.  The  sale  was  completed  on  October  10th,  for  £2,500 ; 


the  plaintiff  claimed  £62  lOs.,  being  2^  per  cent,  on  the 
£2,500.  Byles,  J.,  directed  a  verdict  to  be  entered  for  the 
plaintiff  for  £87  10s.,  being  the  amount  claimed,  after 
deducting  the  sum  paid  into  court  Leave  was  reserved 
to  the  defendant  to  move  to  set  this  verdict  aside,  and 
instead  thereof  to  enter  a  verdict  for  him,  on  the  ground 
that,  by  the  terms  of  the  agreement,  the  plaintiff  was  not 
entitled  to  recover  more  than  the  £25  paid  into  court, 
and  that  before  the  defendant  sold  the  property,  he  with- 
drew the  plaintiff's  authority  to  selL 

Shee,  Serjt,,  in  Easter  Term,  obtained  a  rule  accord- 
ingly. 

Coleridge,  Q.C.,  and  J,  C,  F,  8.  Bay, now  showed  cause, 
and  contended  that  the  plaintiff  was  entitled  to  the  com- 
mission, as,  if  it  had  not  been  for  him,  the  sale  to  Hyde 
would  not  have  taken  place. 

Shee,  Serjt.,  and  T.  Salter,  in  support  of  the  rule,, 
argued  that  in  order  to  entitle  the  plaintiff  to  his 
commission,  it  must  be  contended  that  he  would  have 
a  right  to  it  whether  the  estate  was  sold  by  him  or  any- 
one else;  and  that  the  true  construction  of  the  words 
**  shall  be  sold  "  in  the  agreement  was  '*  shall  be  sold  by 
the  plaintiff;''  and  that  the  word  **  otherwise  "  merely 
contemplated  a  sale  similar  to  a  sale  by  auction. 

Erle,  C  J. — ^The  rule  wiU  be  discharged.  The  agree- 
ment was  that  the  plaintiff  should  have  a  commission  of 
two  and  a-half  per  cent,  on  the  purchase-money,  if  the 
estate  were  sold  by  him:  it  was  not  sold  when  put  up  for 
auction  by  the  plaintiff;  and  after  the  plaintiff  had  taken 
a  great  deal  of  trouble,  and  used  every  means  in  his 
power  to  sell  it,  the  defendant  wrote  to  him  to  say  that 
he  had  given  up  the  intention  of  selling  it  for  the  present, 
being  all  the  time  in  treaty  with  Hyde  as  to  the  sale  of 
it.  The  question  is  whether  it  was  a  sale  by  the  agent. 
It  has  been  uniformly  held  that  an  estate  is  sold  by  the 
agent,  if  the  relation  between  the  purchaser  and  seller 
has  been  brought  about  by  something  done  by  the  agent, 
for  then  he  is  the  causa  causans.  Here  the  sale  took  place 
through  the  instrumentality  of  the  plaintiff,  Hyde  having 
seen  the  advertisement  put  out  by  him,  and  having 
been  present  when  he  put  the  estate  up  for  auction.  I 
therefore  am  of  opinion  that  he  is  entitled  to  his  com- 
mission. 

Williams,  J. — I  am  of  the  same  opinion.  It  has  been 
argued  on  the  part  of  the  defendant,  that  for  the  plaintiff's 
verdict  to  be  sustainable  it  would  be  necessary  to  say 
that  he  would  be  entitled  to  commission  if  the  estate 
were  sold  by  anybody;  that  is  not  the  case.  Here  the 
sale  was  the  direct  consequence  of  the  plaintiff's  act, 
and  he  has  therefore  a  right  to  the  amount  he  claims. 

WiLLES  and  Byles,  JJ.,  concurred. 

Rule  discharged. 

Attorney  for  the  plaintiff,  Clarence  Harcourt. 

Attorneys  for  the  defendant,  Crosley  ^  Bum, 


C.P. 


Peacock  v.  Pursell. 


June  3. 


BUI  of  exchange — Collateral  security — Nonrpresentment, 

The  defendant  was  indebted  to  the  plaintiff,  and 
gave  him  a  bill  of  exchange,  accepted  by  A.,  as  collateral 
seouHty,  which  the  plaintiff  failed  to  present  at  ma- 
turity,  and  omitted  to  give  notice  of  dishonour,  TJie  ac- 
ceptor of^  the  bill,  became  bankrupt,  whereupon  the  plain- 
tiff sued  the  defendant  upon  the  bill,  and  for  goods 
sold.  The  defendant  pleaded  that  he  indorsed  and  delivered 
to  the  plaintiff,  ajid  the  plairttiff  received  fronh  him 
for  and  on  account  of  the  debt  and  causes  of  action  the 
said  bill  of  exchange. 

Held,  that  the  plea  was  an  answer  to  action,  as  the 
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plaintiff  hy  his  own  laches  marred  the  defendants  right  to 
recoter  upon  the  bill. 

Declaration  on  a  bill  of  exchange,  dated  the  6th  of 
Maich,  1862,  drawn  by  Teriy  and  accepted  by  Angerstein, 
for  £30,  at  two  months,  indorsed  by  Terry  to  defendant, 
and  by  him  to  the  plaintiff.  Allegations  of  due  present- 
ment, dishonour,  and  notice. 

Common  counts  for  goods  sold  and  accounts  stated. 

Pleas. — 1.  Traversed,  defendant's  indorsement  of  bilL 
2.  Presentation.  3.  Notice  of  dishonour.  4.  To  residue, 
except  as  to  £40  10s.,  never  indebted.  5.  To  said  £40  10s., 
I>aioel  of  residue,  payment.  6.  To  £30,  after  accruing  of 
said  alleged  debts,  defendant  indorsed  and  delivered  to 
the  plaintiff,  and  the  plaintiff  received  from  him  for  and 
on  account  of  the  said  last-mentioned  debt  and  the  causes 
of  action,  a  bill  of  exchange  not  then  due,  drawn  by  €r. 
Terry  on,  and  accepted  by,  F.  Angerstein,  whereby  the 
said  G.  Terry  required  the  said  Angerstein  to  pay  to  the 
order  of  the  said  G.  Terry  £30  two  months  after  date, 
and  which  bill  had  been  before  then  indorsed  by  Terry  to 
defendant. 

The  case  was  tried  before  Byles,  J.,  at  Guildhall,  at  the 
sittings  after  Hilary  Term,  when  the  verdict  was  found 
for  the  defendant,  subject  to  leave  reserved. 

The  fsicts  were,  that  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  £40  10s.;  that  he  sent  him  the 
bill  sued  upon,  which  the  plaintiff  brought  back,  refusing 
to  receive  it  on  account  of  the  debt.  The  defendant  per- 
suaded him  to  hold  it  as  collateral  security,  which 
he  consented  to  do:  at  the  same  time  he  was  paid 
£10  10s.  in  cash.  When  the  bill  became  due  the  plaintiff 
omitted  to  present  it,  and  did  not  give  notice  of  dis- 
honour, and  the  acceptor  afterwards  became  bankrupt, 
and  the  plaintiff  received  nothing  on  the  bilL 

J7.  James  having  obtained  a  rule  calling  on  the  defendant 
to  show  cause  why  the  verdict  should  not  be  entered  for 
the  plaintiff,  on  the  money  counts  of  the  declaration,  on 
the  gn^und  that  the  non-presentment  and  not  giving 
notioe  of  the  dishonour,  under  the  circumstances  under 
which  it  was  delivered,  did  not  satisfy  or  answer  the 
plaintiff's  daim. 

PuUing  showed  oanse,  but  was  stopped  by  the  Court 

J7.  James. — ^The  question  is  whether  a  man  can  give  to 
another  a  bill  to  be  held  in  such  a  way  as  to  be  of  a  lower 
Bstoie  than  a  collateral  security.  The  plaintiff  might  have 
sued  on  the  original  debt  even  before  the  bill  became  due, 
as  there  was  no  contract  to  exclude  the  ordinary  remedy. 
There  were  no  such  laches  on  the  part  of  the  plaintiff  as 
would  extingnish  the  debt 

Eble,  C  X — I  am  of  opinion  that  this  rule  must  be  dis' 
charged.  The  action  was  for  a  debt,  and  the  6th  plea  was 
[his  Lordship  read  the  6th  plea] .  The  question  is  whether 
that  plea  was  proved.  The  evidence  was,  that  when  the 
defendant  first  sent  the  biU  to  the  plaintiff,  the  plaintiff 
called  on  him  and  refused  to  receive  it;  that  the  defen- 
dant persuaded  him  to  take  it  as  collateral  security,  and 
he  did  so.  The  defendant  paid  the  plaintiff  £10  10s.  on 
account.  The  plaintiff  did  not  present  the  bill  when  it 
became  due,  nor  did  he  give  due  notice  of  dishonour.  I 
assume  that  the  meaning  of  the  biU  taken  for  and  on 
account  of  a  debt  puts  an  end  to  the  creditor's  right  to 
sue  for  the  debt  while  the  bill  was  running,  but  if  taken 
as  a  collateral  security,  then  his  ordinary  remedy  by  action 
would  not  be  suspended.  This  negotiation  ended  in  non- 
payment by  the  acceptor;  but  the  holder  did  not  present 
the  bill  at  maturity,  nor  did  he  give  notice  of  dishonour. 
He  was  therefore  g^iy  of  laches.  A  bill  taken  as  col- 
lateral security  must  be  received  with  the  legal  liability, 
and  if  the  holder  is  guilty  of  laches  at  maturity,  and  so 
marred  the  rights  of  the  person  from  whom  he  has 
received  it^  he  is  bound  by  his  own  act,  and  suffers  from 
his  laches.    The  plaintiff's  laches  in  this  case  made  the  j 


bill  as  moi^^j  in  lug  hands,  and  so  a  satisfaction  of  the 
debt. 

Williams,  Willes,  and  Byles,  JJ.,  concurred. 

Bttle  discharged. 

Attorney  for  the  plaintiff,  G.  Floohe. 


C.P. 


Lawbence  v.  Todd. 


June  8. 


Lahovrer^  definition  of — 4  Oeo.  4,  c.  34,  s.  3. 


>» 


A  shilled  angle  ironsmith  and  plater  is  a  **  labourer 
within  the  meaning  of  tlie  4  Geo.  4,  c.  34,  s.  3. 

Case  on  appeal  under  20  &  21  Vict  c.  43. — ^The  appel- 
lant carries  on  business  in  the  borough  of  Liverpool,  as 
an  engineer  and  iron-ship  builder,  under  the  firm  of 
H.  M.  Lawrence  &  Co.,  and  at  the  time  of  the  making  of 
the  agreement  next  hereinafter  mentioned  had  com- 
menced to  build,  and  had  laid  the  keel  and  partiy  set  up 
the  frames  of  an  iron  vessel  in  his  ship-building  yard  at 
Liverpool  aforesaid.  The  respondent  is  an  angle  iron- 
smith  and  plater,  and  is  a  skilled  handicraftsman. 

On  the  loth  of  October,  1862,  the  appellant  en- 
tered into  an  agreement  with  the  respondent  and  six 
other  persons,  for  the  completion  by  them  in  the  said  ap- 
pellant's said  ship-building  yard,  of  the  said  iron  vessel, 
and  which  said  agreement  was  signed  by  the  api>e]lant 
and  the  respondent,  and  the  said  other  persons. 

The  following  is  a  true  copy  of  the  said  agreement: — 
'^  It  is  agreed  this  fifteenth  day  of  October,  1862,  between 
Hugh  Mulleneux  Lawrence,  carrying  on  business  at  San- 
don  Works,  Sefton-fitreet,  Liverpool,  as  engineer  and  ship- 
builder, under  the  firm  of  H.  M.  Lawrence  &  Co.,  of  the 
one  part,  and  Bobert  Todd  (the  names  of  the  otiier  six 
were  here  set  out),  angle  iron-smiths  and  platers,  all  of 
Liverpool,  of  the  other  part,  as  follows.    That  Hugh  M. 
Lawrence  shall  employ,  and  each  of  them  shall  exclu- 
sively serve  to  the  best  of  his  ability  the  said  Hugh  Mul- 
leneux Lawrence,  and  subject  in  every  respect  to  all  the 
rules  and  regulations  of  his  yard  for  the  time  being  for 
the  purposes  and  on  the  terms  hereinafter  mentioned. 
The  said  Bobert  Todd,  etc.,  shall  enter  the  service  of  the 
said  H.  M.  Lawrence,  in  order  to  execute  the  whole  of  the 
skilled   and  unskilled  labour  requisite  to  ^complete   in 
every  respect  of  the  very  best  workmanship,  and  to  the 
satisfaction  of  the  said  H.  M.  Lawrence,  the  entire  iron 
hull  of  the  vessel  now  building  in  his  yard,  and  known 
as  No.  8  vessel,  the  keel  whereof  is  at  present  laid,  and 
the  frames  in  part  set  up;  and  for  this  purpose  the  said 
Bobert  Todd,  etc.,  shall  employ  such  skilled  and  unskilled 
assistants  as  the  said  H.  M.  Lawrence  shall  deem  requisite 
in  order  to  complete  the  said  vessel  with  all  despatch. 
Such  assistants  to  be  paid  by  the  said  Bobert  Todd,  etc., 
and  to  be  subject  in  every  way  to  the  rules  and  regula- 
tions for  the  time  being  of  the  yard,  and  of  the  said 
H.  M.  Lawrence,  &c.,  including  liability  to  discharge  by  him, 
and  as  if  each  had  entered  the  service  of  the  said  H.  H. 
Lawrence.    The  said  H.  M.  Lawrence  shall  pay  the  said 
Bobert  Todd,  etc.,  or  any  of  them,  for  their  joint  account 
for  each  and  every  ton  weight  of  ironwork  executed  and 
entirely  completed  to  the  satisfaction  of  the  said^H.  M. 
Lawrence,  by  the  said  Bobert  Todd,  &c.,  and  their  as- 
sistants the  sum  of  £5,  and  for  every  fractional  portion 
of  a  ton,  a  similar  rate  in  proportion,  such  rate  to  be 
calculated  on  the  net  weight  of  each  piece  of  ironwork 
after  being  punched,  shes^ed,  drilled,  and  fitted  to  its  re- 
spective place,  and  which  sum  shall  be  paid  on  every 
Saturday,  the  pay-day  of  the  yard,  less  ten  per  cent, 
which  shall  be  retained  by  the  said  H.  M.  Lawrence,  &c., 
until  the  completion  of  the  entire  work  to  his  satisfac- 
tion, as  a  security  for  the  work  being  duly  fulfilled.  That 
if  any  one  or  more   or  all   of  them  the  said  Bobert 
Todd,  &c.,  or  other  their  assistants  employed  by  them  as 
aforesaid,  shall  at  any  time  in  the  opinion  of  the  said 
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H.  M.  Lawrence,  during  the  term,  of  this  service,  be  gnilty 
of  any  neglect  or  delay  in  executing  the  said  work,  or  if 
Buch  assistants  shall  be  deficient  in  numbers  or  ability, 
it  shall  be  lawful  for  the  said  H.  M.  Lawrence,  but  with- 
out prejudice  to  any  other  redress  arising  out  of  the 
relation  of  master  and  servant  hereby  created,  to  employ 
other  hands  to  complete  the  said  work,  and  charge  any 
one,  or  more,  or  all  of  them,  the  said  Robert  Todd,  etc., 
with  the  extra  cost  thereby  incurred." 

After  the  making  of  the  Baid  agreement  the  respon- 
dent and  the  said  other  persons  at  once  commenced 
to  execute  the  work  to  be  performed  by  them  under 
the  said  agreement,  and  continued  to  perform  the  same, 
and  to  work  upon  the  said  vessel  until  the  6th  day 
of  April  instant.  On  the  said  last-mentioned  day 
the  respondent  and  two  of  the  said  other  persons, 
xuunely  Thomas  Clarke  and  Henry  Lloyd,  refused  fur- 
ther to  go  <m  with  the  said  work,  and  without  the 
consent  of  the  appellant,  wilfully  abaoited  themselves 
from  the  mid  8hi]>>building  yard  of  the  appellant,  and 
did  no  work  upon  or  to  the  said  vessel  daring  the  whole 
of  that  day.  The  said  vessel  was  not  at  that  time  com- 
pleted, and  there  was  no  lawful  exotme  for  ihe  ref^ndent 
or  the  said  other  persons  refusing  to  go  on  with  the  said 
work,  or  absenting  themselves  from  the  said  i^ipbiulding 
yard.  Li  consequence  of  suoh  refusal  to  go  on  with  the 
said  work  by  the  respond^it,  andsfooh  absenting  himself, 
the  said  work  could  not  be,  nor  was,  earned  on  with  due 
despatch,  and  the  completion  of  the  said  T«8iel  was  and 
is  greatly  delayed. 

It  was  intended  by  the  appeUaat  and  the  xeopondent 
and  by  the  said  other  parties  to  the  eald  agreement,  and 
it  was  necenary  for  the  purpose  of  carxying  oat  the  said 
agreement,  that  the  respondent  and  the  said  other  parties 
to  the  said  agreement  should  themselves  do  and  perform 
0och  of  the  work  neoeesary  for  com|deting  the  said  vessel 
as  required  skilful  handicraftsmen  for  its  proper  perform- 
ance, and  should  employ  workmen  of  inferior  skill  and 
labourers  for  the  purpose  only  of  assisting  them  in  such 
porticm  of  the  works  as  required  little  or  no  skill,  and 
the  respondent  and  the  said  other  parties  to  the  said 
agreement  did,  in  fact,  themselves  so  work  and  employ 
otiiers  to  ae»st  them. 

It  is  oufltomary  in  tiiie  ship-building  trade  for  Wilful 
workmen  to  employ  persons  of  inferior  ddll  and  labourers, 
to  assist  them  in  their  work.  That  ^e  respondent  and 
the  said  other  persons  were  under  the  oontax>l  of  and 
boimd  to  obey  the  oiders  and  direetions  of  the  appellant's 
toeman  of  the  appellant's  said  ship-boilding  yard,  with 
respect  to  the  said  work. 

On  tlie  7th  day  of  April  inst  an  information  and 
oomplalnt  under  the  drd  section,  of  the  statute  4  Geo.  4, 
o.  84,  came  on  to  be  heard  befoiiS  me,  Thomas  Stamford 
Baffles,  by  which  the  appellant  complained  that  the  res- 
pondent, on  the  15th  day  of  October,  1862,  at  the  borough 
aforesaid,  contracted  with  the  appelant  to  serve  him  in 
the  capacity  of  a  handicraftman  in  a  certain  manner 
(to  wit)  to  execute  the  whole  of  the  skilled  and  ux^kUled 
labour  requisite  to  complete,  in  every  respect  of  the  best 
wozkmanriiip,  and  to  the  satisfaction  of  l^e  appellant, 
the  entire  iron  hull  of  a  certain  vessel,  and  that  the  ree- 
pendent  having  entered  upon  suoh  service  accordingly, 
afterwards  (to  wit)  on  the  €th  day  of  April  inst.,  at  the 
said  borough  of  Liverpool,  where  the  respondent  was 
then  and  there  employed,  without  notice,  and  before  his 
said  contract  was  completed,  unlawfully,  without  the  said 
Hugh  Mulleneux  Lawrence's  consent,  and  without  just 
cause,  or  lawful  excuse,  did  absent  himself  from  his  said 
service,  and  had  from  thence  neglected  to  fulfil  his  said 
contract,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided.  I  am  of  opinion  that  the  agreement 
set  out  in  the  fourth  paragraph  of  this  case,  and  the  facts 
aloresidd,  did  not  create  such  a  relation  between  the  ap- 
pellant and  the  respondent  as  to  bring  the  respondent 
WilUn  or  subject  him  to  the  third  section  of  the  statute 


4  Geo.  4,  c.  34,  and  I  declined  to  convict  the  respondrat; 
otherwise  I  should  have  convicted  him.  Tlie  question 
for  the  opinion  of  the  Court  is,  whether  the  said  agree- 
ment, and  the  facts  aforesaid,  create  such  a  relation  be- 
tween the  appellant  and  respondent  as  to  bring  the  res- 
pondent within  or  subject  him  to  the  3rd  section  of  the 
said  statute. 

i?.  G.  Williavig,  for  the  appellants,  cited  Hardy  v.  B^^ 
9  B.  &  C.  G03;  LoiHher  v.  Earl  of  Badnor,  8  East.  118; 
Blake  V.  Lanyon,  6  Term,  221;  Borders  v.  L&vekif^  4 
W.  R.  600,  25  L.  J.  Q.  B.  371;  Ex  parte  Gordon,  3  W.  R. 
568,  25  L.  J.  M.  C.  12. 

No  counsel  appeared  for  the  respondent. 

Erle,  C.J. — I  am  of  opinion  that  our  judgment  should 
be  for  the  appellant.  .  I  think  that  he  had  a  right  to  talee 
the  case  before  the  magistrate,  and  upon  the  evidence  the 
respondents  should  have  been  convicted.  The  stalnte 
enacts  "  that  if  any  servant  in  husbandry  or  any  artifioer; 
handicraftsman,  or  labourer  shall  contract  with  any  person 
whosoever  to  serve  him,  and  having  entered  into  suoh 
service  shall  absent  himself  from  suoh  service,  he  shall 
be  within  the  jurisdiction  of  the  magistrate."  The  parties 
who  entered  into  this  contract  were  handicraftsmen.  Tha 
contract  shows  that  the  appellant  was  building  iion-olad 
vessels,  and  the  workmen  emplqyed  were  skilled  angle 
ironsmiths.  It  is  clear  that  their  skill  wafi  an  important 
element  to  induce  the  appellant  to  enter  into  the  contraot 
with  them.  They  were  always  to  be  there,  and  if  th€;y 
required  assistance  in  the  leas  skilful  part  of  their  work 
they  were  to  receive  it.  They  were  to  serve  the  appeUani 
exclusively,  and  were  to  be  paid  so  much  per  ton,  and 
were  to  complete  their  work  with  aU  possible  despatch. 
I  think  that  workmen  employed  in  makin^f  iron-clad 
ships  are  obviously  within  the  description  of  labourers  in 
the  statute.  The  appellant  had  probably  to  deliver  the 
ships  within  a  certain  time,  and  contracted  for  exolosave 
service  in  order  to  effect  that  object.  It  appears  to  me 
tiiat  this  is  a  case  essentially  wi^iin  the  remedy  the  Act 
intended  to  provide.  It  hae  been  said  that  a  labeoser 
hired  to  complete  a  particular  job  k  not  within  the 
statute ;  but  that  is  a  weaker  case  than  the  .present.  Thsn 
it  is  urged  that  the  payment  of  £5  per  ton,  being  piece 
work,  excludes  the  operation  of  the  Act.  But  the  words 
of  the  seotionB  are  wide,  and  there  is  no  limitation  of  the 
mode  of  payment  of  the  workman,  or  of  time.  I  thaie- 
fore  think  ^e  reqsoadent  was  a  labonzer  within  the 
meaning  of  the  Act. 

Williams,  Willes,  and  Btlbs,  JJ.,  eofnouned. 

Judgment  for  appellant. 

Attorneys,  Bridges  ^  CblUns,  for  Seamell. 


JaBe€. 
I^BNiOB  V.  The  Metbopolitak  I&ailwat  Oompary. 

BaUway  Clauses  Consolidation  Act — Lands  CUutses  Cot^ 
solidation  Act — Lands  {injuriously  affected — Obstruo- 
tionr^Tlwroughfare — 8  4'  9  Vict.  c.  20. 

The  plaintiff  fvas  the  occupier  ofashop  underan  agree- 
ment to  hold  for  three  years,  and  in  eoneeguenee  of  tke 
construction  of  the  defendanfs  raUmay  the  thorougJ^fare 
leaduig.to  the  shop  nas  obstructed,  aesd  the  hmness  iImm- 
nished. 

Held,  in  an  action  to  recover  damages  awarded  by  m 

jury  summoned  under  the  Lands  Claiuees  Qmeelidation  Act, 

that  the  plaintiffs  shop  was  injurioueUf  affected  wi^iin 

tlie  moaning  of  the  Lands   Clauses   CeueeUdation  Aetp 

8^-9  Viet,  c.  18,  *.  68. 

This  was  a  case  stated  for  the  opinion  of  the  Court,  and 
was  as  follows: — An  action  was  brought  by  the  pkdntiff 
against  the  defendant,  to  recover  two  sums  of  money; 
the  first  £60,  the  amount  determined  by  the  verdict 
of   a   jury   and   the   judgment  of  the   sheriff   under 
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tJbB  paxmalonB  of  the  Lands  Glaoaee  Ckmsolidafcioa  Act, 
1^45,  ftB  oompensatioii  for  damafo  sustained  l^the  pLain- 
tdS  as  ooonpier  of  a  house  and  shop  situate  in  Hay-stieety 
in.  the  parish  of  St.  James,  Clezkenwell,  by  reason  of  the 
^txercise  of  the  powers  vested  in  the  d^endanta  by  the 
Itfetiopolitan  Bidlway  Act,  1860,  and  the  other  Aote 
lifTccting  and  goreming  the  said  railway  company,  one 
of  the  same  being  the  Lands  Glauses  Consolidation  Aot, 
1.845.  The  second  was  for  the  sum  of  £63  10s.  5d.,  the 
plaintifPs  taxed  oosta  of  the  proceedings  for  ascertaining 
mod  determining  the  amount  of  the  said  verdict. 

The  plaintiff  became  the  occi^ier  of  the  premises  on 
^fche  24th  of  June,  1860,  and  from  and  since  the  29th  of 
September,  1860,  held  as  tenant  under  an  agreement 
-dated  the  29th  of  September,   1860,  whereby  the  im- 
mediate landlord   demised  them   to    him  at  the  rent 
of    £26   per   annum,   payable  quarterly,  on  the  usual 
«|uart0E-days,  for  a  term  of  three  years  from  the  date  last 
xnentionedy  and  so  on  from  year  to  year,  until  the  deter- 
mination of  the  said  tenancy  hj  iihxee  months*  notice  in 
-writing,  to  expire  on  any  quarterly  after  the  expiration 
of  the  term  of  three  years.    The  plaintiff  carried  on,  at 
his  premises  in  Bay-street   aforesaid,  the  business  of  a 
tailor,  such  business  consisting  of  the  sale  of  ready-made 
olothes,  exhibited  by  him  for  sale  in  a  shop  window  front- 
ing Bay-street,  part  of  the  same  premises.    While  the 
plaintiff  so  occupied  the  said  premises,  the  defendants, 
fo(r  the  purpose  of  constructing  their  railway,  and  in  the 
exercise  of  the  powers  vested  in  them  by  the  Metropolitan 
Bailway  Act,  1860,  and  other  Acts  by  which  the  comp 
pany    is  regulated  and  governed,  the  Bailway  Clauses 
Consolidation  Act,  1845,  being  one,  stopped  up,  for  a 
ocuuBderable  period  of  time,  the  bridgeway  leading  from 
Bay'-otreet  to  Wamer^street,  close  by,  and,  for  a  longer 
period,  blocked  up  the  carriage-way  and  partially   ob- 
Btmoted  the  foot-way  of  another  street  called  Coppice- 
row,  rendering  the  same  impassable  for  carriages,  and,  to 
some  extent,  inconvenient  for  foot  passengers,  and  in  con- 
aeqnanoe  thereof.  Bay-street,  of  which  Coppice-row  and 
the  said  bridgeway  are  the  continuations  westward,  was 
leas  used  and  frequented  as  a  thoroughfare  than  before 
and  since,  and  the  number  of  persons  passing  through 
that   street  was  oon^derably  diminished.    During  the 
flame  period  the  plaintiff's  business  fell  off  perceptibly  in 
respect  of  the  sale  in  the  shop.    On  the  22nd  of  October, 
1862,  the  plaintiff,  by  his  solicitor,  gave  the  defendants 
notioe  that  the  shop  and  premises  had  been  injuriously 
affected  by  the  execution  of  the  works  of  the  said  Metro- 
politan Bailway,  and  that  under  and  by  virtue  of  a  certain 
agreement,  dated  the  29th  of  September,  1860,  the  agree- 
ment above  mentioned,  the  plaintiff  was  the  lessee  of  the 
said  premises  for  three  years,  whereof  ^ven  months  and 
Inwards  were  then  expired,  at  a  yearly  rental  of  £26;  and 
that  he  had,  during  the  execution  of  the  said  works,  held 
and  occupied,  and  still  h^  and  occupied,  the  said  premises, 
and  during  all  that  time  canied  on  his  business  therein, 
for  whidi  damage  and  injury  the  plaintiff  claimed  £150, 
which  compensation  he  desired,  if  the  said  defendants  were 
unwilling  to  pay  that  amount,  to  have  settled  by  a  jury. 
In  December,  1862,  the  defendants,  pursuant  to  the  Lands 
Consolidation  Act,  1845,  issued  their  warrant  to   the 
sheriff  of  Middlesex,  wherein,  after  reciting  the  plaintiff's 
notice  of  the  22nd  of  October,  1862,  and  that  the  said 
company  had  not  taken  or  used  any  land  or  premises  of 
the  plaintiff's,  and  did  not  admit  that  he  had  sustained 
any  damage  as  alleged,  but  subject  to  and  under  protest, 
wave  willing  to  issue  their  warrant  to  the  sheriff  of  the 
coun^  of  Middlesex  to  summon  a  jury  to  settle  the 
amount  of  sudi  oompensation,  if  any,  to  be  paid  to  the 
plaintiff  by  the  said  Metropolitan   Bailway  Company, 
aubject  to  such  protest,  did  by  their  warrant,  under 
their  common  seal,  require  the  said  sheriff  to  nominate 
a  special  jury  to  determine  and  settle  by  their  ver- 
dict the  amount  of  compensation,  if  any,  to  be  paid  by 
the  said  company  to  the  plaintiff  in  respeotof  thesaid 


premises  having  been  or  then  being  injuriously  affected 
by  the  execution  of  the  works  of  the  said  company.  On 
the  8th  of  December,  1862,  the  proceedings  came  on 
be&>re  the  sheriff  and  a  special  jury,  when  the  jury  assessed 
the  damage  at  £60,  for  which  sum  they  gave  their  ver- 
dict, and  the  said  sheriff  gave  judgment,  and  such  verdict 
and  judgment  were  afterward,  and  before  the  commence- 
ment of  this  said  suit,  recorded  according  to  law. 

The  jury,  on  such  inquiry,  found,  in  effect,  that  no 
structural  damage  had  been  sustained  by  the  said  pre- 
mises, and  in  delivering  their  verdict  they  stated  that 
they  assessed  the  compensation  at  the  sum  of  £60  for  the 
loss  of  trade  by  reason  of  such  obstruction  only,  and  not 
for  any  structural  damage  to  the  premises.  For  the 
purposes  of  the  case  it  was  admitted  that  the  plaintiff's 
only  claim  for  compensation  was  for  the  loss  of  trade. 

The  plaintiff's  costs  were  afterwards  taxed,  pursuant  to 
the  Lands  Clauses  Consolidation  Act,  1845,  at  £63  10s.  6d. 
The  plaintiff  contended,  and  the  defendants  denied,  that 
the  plaintiff  was  entitled,  first,  to  the  £60  assessed  by 
the  jury,  and  secondly,  to  the  costs  of  the  inquiry. 

The  questions  for  the  opinion  of  the  Court  were— 1st, 
whether  the  loss  of  trade  sustained  by  the  plaintiff  l^ 
reason  of  such  obstruction  as  aforesaid  was  damage  in 
respect  of  which  he  was  entitled  to  have  compensation 
made  to  him  hj  the  defendants;  2nd,  whether  the  plain- 
tiff was  entitled  to  his  costs  oi  the  inquiry  before  the 
sheriff.  If  both  questions  were  answered  in  the  affirma- 
tive, the  judgment  was  to  be  entered  for  the  plaintiff  for 
£128  10s.  6d.,  with  costs  of  suit. 

David  KeanCy  for  the  plaintiff. — The  obstructing  the 
thoroughfare  leading  to  ^e  plaintiff's  premises  was  an 
injurious  affecting  of  the  plaintitf's  premises,  and  the 
plaintiff  is  therefore  entitled  to  oompensation.  He  cited 
the  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict, 
c.  18,  s.  68;  the  Bailway  Clauses  Compensation  Act,  8 &9 
Vict.  c.  20;  Chamberlain  v.  The  West  Btid  of  London  and 
Orygtal  Palace  EaUmiy  (hmpany,  81  L.  J.  Q.  B.  201;  10 
W.  B.  645;  OffUvif  V.  The  Caledoniem  MaUway  Company, 
2  Mao.  229. 

Bridge,  for  the  defendants. — ^The  damage  the  plaintiff 
sustained  was  a  loss  of  profit.  That  cannot  be  said  to 
be  a  damage  to  the  land.  There  was  no  injury  to  the 
owner  of  the  land.  The  land  has  been  improved  by  the 
railway,  and  the  company  may  set  off  any  benefit:  Willtes 
V*  The  Hungerford  Market  Covijpany,  2  Bing.  N.  C.  281. 

PoLLOOK,  CB. — I  am  of  opinion  that  l^e  plaintiff  is 
entitled  to  thd  judgment  of  the  Court  It  is  admitted 
that  if  the  plaintiff's  daims  were  properly  stated  it  would 
be  good  ground  for  compensation.  Loss  of  the  profits  of 
trade  is  a  proper  subject  for  compensation.  It  is  said 
that  the  jury  were  not  directed  as  to  the  damage  to  the 
land,  but  I  infer  that  the  jury  took  that  question  into 
their  consideration  amongst  other  matters. 

Bbamwell,  B. — I  am  of  the  same  opinion.  The  point 
we  are  asked  to  decide  has  been  already  decided  in  the 
case  of  Chamberlain  v.  The  Crystal  Palace  JRaUway  Com^ 
pany.  The  principle  of  the  deoision  in  these  cases  I  take 
to  be  that  where  an  action  of  trespass  would  lie  if  the 
company  had  no  statutory  powers,  there  the  plaintiff  is 
entitled  to  oompensation.  It  is  said  that  damaging  the 
approach  to  the  plaintiff's  premises  was  not  the  proper 
subject  for  compensation.  I  think  it  was.  It  is  said 
perhaps  the  work  may  benefit  the  land,  and  that  the  Act 
looks  to  the  land  only.  I  do  not  think  the  company  are 
entitled  to  set  off  the  benefit,  evenif  there  be  a  benefit. 

Chahnell,  B. — I  am  of  opinion  that  the  plaintiff  is 
entftied  to  our  judgment,  and  that  all  the  questions  should 
be  answered  in  favour  c^  the  plaintiff. 

Wilds,  B. — ^I  am  of  the  same  opinion.  I  wiU  only  add 
that  I  protest  against  the  idea  that  the  company  aae  en* 
titled  to  a  setKtff  in  raspeot  of  my  benefit  to^  be  derived 
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from  the  defendants'  railway.  If  land  is  taken  under  the 
oompnlsoiy  powers  of  a  railway  Act  the  owner  is  entitled 
to  the  Talue  of  the  land,  irrespective  of  any  benefit  to  the 
land  by  reason  of  the  constmction  of  the  railway.  It  is 
the  first  time  I  have  heard  this  idea  sng^gested — ^that  a 
railway  company  is  entitled  to  a  set-off  in  respect  of  bene- 
fit conferred  on  the  land. 

Judgment /or  the  plaintiff. 

Attorney  for  the  plaintiff,  Jonet. 

Attorney  for  the  defendants,  BurchelL 


EX.  June  3. 

Staple  Inn,  Ovebseebs  of,  Appellants,  v,  Holbobn 
Union,  Boabd  of  Ouabdians  of,  Bespandentt. 

Poor  law — Extra  parochial  place — Contribution  to  fund 
qfunion-^  4' 5  Will  4,  c.  7G— 20  Vict.  c.  19—24  ^  25 
Vict.  e.  66. 

Under  20  Vict.  0.  19,  #.  l^the  iutticet  appointed  an 
overseer  for  the  parish  of  S.f  an  extra-parochial  place, 
which  had  never  before,  nor  has  it  since  that  time,  had  any 
poor,  and  no  rate  has  been  made  since  it  became  a  parish. 
The  Poor  Law  Commissioners  afterwards  made  an  order 
adding  it  to  the  H.  union;  and  after  the  passing  of  the 
24  Jjr  26  Vict.  c.  56,  the  justices  made  an  order  upon  it 
for  contribution  to  the  common  fund  of  the  union. 

Held,  that  though  bifore  the  passing  of  the  last-men- 
tioned  Act  the  parish  of  S.  could  not  have  been  called 
upon  to  contribute  to  the  common  fund,  it  was  rightly  in- 
eluded  in  the  union  ;  and  that  after  the  passing  of  that 
Act  it  became  liable  to  contribute  in  proportion  to  its  rate^ 
able  value. 

Case  stated  under  20  &  21  Vict  o.  43: — 

1.  At  a  special  session,  duly  held  before  us,  two  of  her 
Majesty's  justices  of  the  peace  for  the  oounty  of  Middlesex, 
acting  within  the  district  wherein  the  parish  of  Staple- 
inn  is  situate,  Heniy  Smith  Pownall,  Esq.,  the  overseer  of 
the  said  parish,  appeared  to  show  cause  why  a  oertain 
contribution  of  £50,  required  by  order  of  the  guardians 
of  the  Holborn  Union,  dated  May,  1862,  to  be  paid  to  the 
said  union  by  the  said  parish  of  Staple-inn,  had  not  been 
paid. 

2.  The  following  facts  were  proved,  and  undisputed. 

3.  The  Holborn  Union  was  duly  formed  in  March,  1836, 
soon  after  the  passing  of  the  4  &  6  WilL  4,  c.  76. 

4.  At  that  time,  and  long  afterwards.  Staple-inn  was 
extra-parochial,  having  no  overseers,  no  XKX)r,  no  poor 
rates,  and  it  was  not  included  in  the  said  union.  It  was 
entered  separately  as  extra-paroolfial  in  the  report  of  the 
Registrar-OenenJ,  on  the  census  of  1861.  It  was  enacted 
by  the  20  Vict.  c.  19,  s.  1,  that  "after  the  31st  day  of 
December,  1857,  every  place  entered  separately  in  the  im- 
port of  the  Registrar-Oeneral  on  the  last  census,  which 
now  is  or  is  reputed  to  be  extra-parochial,  and  wherein 
no  rate  is  levied  for  the  relief  of  l^e  poor,  shall  for  aU  the 
purposes  of  the  assessment  to  the  poor-rate,  the  relief  of 
the  poor,  the  county  police,  or  borough  rate,  the  burial  of 
the  dead,  the  removal  of  nuisances,  the  registration  of 
parliamentary  and  municipal  voters,  and  the  registration 
of  births  and  deaths,  be  deemed  a  parish  for  such  pur- 
poses, and  shall  be  designated  by  the  name  which  is  as- 
signed to  it  in  such  report;  and  the  justices  of  the  peace, 
having  jurisdiction  over  such  place  or  over  the  greater 
part  thereof,  shall  appoint  overseers  of  the  poor  therein; 
and  with  respect  to  any  other  place,  being  or  reputed  to 
be  extra-parochial,  and  wherein  no  rate  is  levied  for  the 
relief  of  the  poor,  such  justices  may  appoint  overseers 
of  the  poor  therein,  notwithstanding  anything  contained 
in  the  lOlst  chapter  of  the  statute  passed  in  the  session 
of  Parliament  in  the  7th  and  8th  years  of  her  present 
liajeety." 

6.  In  puisuanoe  of  this  Act  the  justices  appointed  an 


overseer  for  the  parish  of  Staple-inn,  and  afterwards,  on 
the  25th  of  August,  1858,  the  Poor  Law  Commissionera 
made  an  order  that  the  said  parish  of  Staple>inn  should, 
on  and  from  the  29th  of  September  then  next,  be  added 
to  the  Holborn  Union. 

6.  No  expenses  have  ever  been  incurred  by  the  union 
for  or  on  behalf  of  the  parish  of  Staple>inn  for  the  relief 
of  poor  belonging  to  that  parish,  ^e  said  parish  has  not 
and  never  has  had  any  poor;  no  rate  has  ever  been  made 
since  it  became  a  parish;  consequently  no  claim  for  con- 
tribution to  the  common  fund  or  otherwise  of  the  said 
union  has  ever  been  made  upon  the  parish  of  Staple-inn 
until  the  claim  in  question. 

7.  The  making  of  the  contribution  order,  and  the  service 
on  Mr.  Pownall,  the  overseer,  and  demand  and  refusal  of 
payment,  were  proved  and  admitted. 

8.  The  present  claim  is  made  under  the  provisions  of 
the  24  k,  26  Vict.  c.  66,  s.  9,  which  enacts: — **  And,  whereas 
it  is  also  expedient  to  alt^  the  mode  in  which  the  con- 
tributions of  parishes  to  the  oommon  fund  of  the  union,  in 
which  they  are  comprised,  are  now  calculated;  be  it  there- 
fore enacted,  that  after  the  26th  of  March  next  the 
several  parishes  comprised  in  any  union  already  formed, 
or  hereafter  to  be  formed,  under  l^e  provisions  of  the 
4  &  6  WilL  4,  c.  76,  shall  oontribute  to  Uie  common  fund 
thereof  in  proportion  to  the  annual  rateable  value  of  the 
lands,  tenements,  and  hereditaments  in  such  parishes  re- 
spectively assessable  by  the  laws  in  force  for  the  time 
being  to  the  relief  of  the  poor,  and  in  no  other  manner, 
whether  the  lands,  tenements,  and  hereditaments  shall  be 
actually  rated  or  not,  and  whether  the  rate  levied  shall 
be  ooUected  in  full  or  upon  any  composition,  provided,  al- 
ways, that  nothing  herein  contained  shall  idter  or  affect 
the  liabiliiy  of  any  parish  comprised  in  any  such  union  in 
regard  to  any  charge  lawfully  created  in  the  said  union,  and 
secured  upon  the  poor-rates  of  all  or  any  of  the  parishes 
comprised  therein,  which  shall  have  been  created  at  any 
time  previous  to  the  said  25th  of  March;  but  the  same 
shall  continue  to  be  charged  and  payable  in  like  manner 
as  it  would  by  law  have  been  chaurged  and  payable  if  this 
Act  had  not  been  passed;  provided  also,  that  nothing- 
herein  contained  shall  apply  to  any  contributions  which 
shall  be  in  arrear  from  any  parish  in  such  union  on  the 
said  25th  of  March,  but  the  same  shall  be  recoverable,  and 
shall  be  applicable  in  the  same  manner  as  if  this  Act  had 
not  been  passed. 

9.  It  was  proved  and  admitted  thitt  the  sum  so  claimed 
was  the  proper  contribution  of  Staple-inn  to  the  common 
fund  under  this  section,  if  it  is  liable  to  oontribute  at 
all;  but  it  was  objected  on  the  part  of  the  parish  of  Staple- 
inn  that  it  had  never  become  part  of  the  Holborn  Union, 
and,  even  if  it  had,  inasmuch  as  it  had  never  yet  contri- 
buted to  the  oommon  fund  of  this  union,  and  the  above 
section  was  passed  to  alter  the  mode  in  which  contribu- 
tions of  parishes  to  the  common  fund  of  the  union  in 
which  they  are  comprised  had  been  previously  calculated, 
that  the  section  did  not  apply  to  Staple-inn,  and  that  it 
is  not  now  liable  to  contribute  under  the  provisions  of  the 
above  section. 

10.  It  was  our  opinion  that  the  parish  of  Staple-inn  is 
liable  to  contribute,  and  we  made  the  order  for  payment 
of  the  said  contribution  accordingly. 

11.  The  overseer  of  the  parish  of  Staple>inn,  being  dis- 
satisfied with  our  determination,  as  being  erroneous  in 
point  of  law,  has  duly  applied  to  us  to  state  a  case,  setting^ 
forth  the  facts  and  ground  of  our  determination  for  the 
opinion  thereon  of  the  Court  of  Exchequer,  under  the  pro- 
visions of  20  &  21  Vict.  c.  43,  which,  with  the  concurrence 
of  l^e  union,  we  have  consented  to  do,  in  the  form  agreed 
to  by  both  parties,  so  far  as  we  lawfully  may  or  can  under 
the  said  statute. 

The  opinion  of  the  Court  is,  therefore,  requested, 
whether,  upon  the  facts  here  stated,  the  parish  of  Sti^le- 
inn  is,  or  is  not  liable  to  oontribute  to  the  oommon  fund 
of  the  Holborn  Union. 
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Common  Law. 


Leakey  and  Othebs  v.  Lucas  and  Othebs. 


OoMMON  Law. 


JIfanUty,  Q.C.^  {Hapwood  with  him,)  for  the  respon" 
lentB.— -The  order  is  good;  4  &  6  Will.  4,  c.  76,  as.  26,  32 '. 
10  Vict  0.  19,  8.  1;  24  &  25  Vict  c.  65,  8.  9;  Urg,  ▼ 
Bateler  and  Others,  32  L.  J.  M.  C.  91. 

IHchering,  Q,C,,  (^Orom^pton  Button  with  him,)  for  th 
ippellants. — let  There  was  no  power  to  indnde  Staple- 
inn  in  the  union.  By  the  interpretation  clanse,  4  &  5 
WilL  4,  a  76,  s.  109,  ''parish''  is  defined  as  including 
*  any  parish  ...  or  any  other  place,  or  division  or 
district  of  a  place,  maintaining  its  omn  poor,  whether 
parochial  or  extra-parochiaL"  Staple-inn  cannot  come 
within  that  definition,  because  it  has  never  had  poor  to 
maintain.  Again,  hj  the  28th  section  it  is  made  a  con- 
dition pirecedent  to  the  including  a  parish  in  a  union  that 
the  commissioners  should  ascertain  the  expense  incurred 
by  it  for  the  relief  of  the  poor:  M,  v.  St.  Pancras,  6  A.  & 
E.  1.  2nd.  Even  if  Staple-inn  is  rightly  included  in  the 
union  there  is  no  power  to  make  it  contribute.  There 
dearly  was  none  before  24  k  25  Vict.  c.  55,  and  it  is  sub- 
mitted that  that  Act  was  only  intended  to  alter  the  mode 
in  which  parishes  already  liable  to  contribute  should  be 
asHeBBod,  and  not  to  impose  a  liability  where  none  existed 
before. 

Pollock,  C.B. — I  am  of  opinion  that  our  judgment 
Bhoold  be  for  the  respondents.  By  20  Vict  c.  19,  there 
is  a  dear  right  given  to  treat  Staple-inn  as  a  parish,  and 
80  to  annex  it  to  the  union  under  4  &  5  WilL  4,  c.  76, 
B.  32.  Then  by  the  24  k  25  Vict  c.  55,  s.  9,  it  is  enacted 
that  instead  of  parishes  contributing  to  the  common  fund 
of  the  union  in  proportion  to  the  sums  expended  on  the 
relief  of  the  poor  they  should  contribute  according  to  their 
rateable  value — or,  in  other  words,  according  to  their  ca- 
pacity to  pay.  The  argument,  therefore,  is  gone  that  be- 
cause Staple-inn  has  to  pay  nothing  for  the  relief  of  its 
own  poor  it  cannot  be  called  upon  to  contribute  to  the 
common  fund  of  the  union  to  which  it  bdongs.  I  think 
the  liability  so  to  contribute  is  not  only  imposed  upon  the 
^pellants  by  the  law,  but  is  also  a  reasonable  and  fair 
liability. 

Bbamwell,  B. — ^I  am  of  the  same  opinion.  It  may 
seem  hard  that  a  parish  which  does  not  participate  in  the 
benefit  of  the  poor  law  should  be  called  upon  to  contribute 
to  the  expenses  of  the  union.  But  it  seems  to  me  right 
and  reasonable  that  a  parish  which  is  liable  to  maintain 
its  own  poor  should  be  included  in  a  union  and  pay  its 
quota  of  the  general  expenses,  although  at  present  it  has 
not  and  never  has  had  any  poor  to  maintain.  It  may  at 
some  future  time  have  poor  people,  and  participate  in  the 
benefits  of  the  union. 

CHA29NELL,  B. — I  am  also  of  opinion  that  the  justices 
aze  right  The  question  is  whether  Staple-inn  is  liable 
to  contribute  to  the  common  fund  of  the  union.  It  is 
admitted  that  if  it  is  liable  at  aU  the  sum  ordered  to  be 
paid  is  a  proper  contribution.  There  was  no  right  to  an- 
nex an  extra-parochial  place  such  as  Staple-inn  prior  to 
20  Vict  c.  19;  but  by  that  Act  power  was  given  to  bring 
sndi  places  under  the  provisions  of  4  &  5  WilL  4,  c.  76. 
I  fed  the  difficulty  raised  by  Mr.  Pickering— that  when 
the  order  anneTing  the  inn  to  the  Holbom  union  was 
made  there  was  no  power  to  obtain  any  contribution  from 
it,  because  it  had  no  poor  rate.  Still,  though  there  was 
no  power  to  make  it  contribute,  there  was  power  to  annex. 
Then  came  24  k  25  Vict  c.  55,  which  gave  no  new  power 
to  uinex,  but  which  altered  tiie  mode  in  which  the  con- 
tribution  was  to  be  assessed,  so  as  to  render  the  appd- 
lants'  parish,  already  annexed,  liable  to  contribute.  If 
the  order  for  contribution  had  been  made  prior  to  the 
last-mentioned  Act  I  should  agree  with  Mr.  Pickering 
that  it  was  bad;  but  having  been  made  after  that  Act  I 
tlunk  it  is  good. 

Wilde,  B. — I  am  of  the  same  opinion.  If  the  order 
in  question  is  not  good  there  is  no  way  to  give  effect  to 


the  two  statutes.    The  only  way  in  which  the  parish  can 
be  called  upon  to  contribute  is  under  the  latter  statute. 

Judgment  for  respondents. 

Attorneys  for  the  appellants,  Pamall  ^  Co, 
Attorneys  for  the  respondents,  James  ^  Curtis. 


C.  May  12. 

Leakey  and  Othebs  r.  Lucas  and  Othebs.* 

Contract — Expenses  of  obtaining  Act  of  Parliament — Oh- 
ligation  to  supply  funds — Condition  precedent. 

The  declaration,  after  reciting  that  certain  pers^  in- 
tended to  apply  to  Parliament  for  leave  to  bring  in  a  hiU 
for  milking  and  maintaining  waterworks,  and  incorporating 
a  company^ for  the  supply  of  water,  set  out  an  agreement 
between  the  plaintiffs  (an  engineer  and  solicitors)  and 
the  defendants  (contractors),  whereby  it  was  agreed  that 
the  defendants  should  be  the  contractors  to  do  the  proposed 
work,  and  should  provide  the  Parliamentary  deposit,  and 
that  in  the  event  of  the  intended  Act  not  being  obtained, 
the  defendants  should  pay  a  sum  not  exceeding  £300  to- 
wards the  expenses  in  endeavouring  to  obtain  the  Act,  and 
that  the  plaintiffs  sliould  not  make  any  charge  for  work 
done  or  money  paid  against  the  provisional  directors  of  the 
intended  company,  or  beyond  the  said  £300,  against  the 
defendants,  averring  that  the  Act  had  never  been  obtained; 
that  all  things  had  happened  to  entitle  the  plaintiffs  t& 
recover  the  £300,  and  t/iat  the  defendants  had  not  paid 
that  sum. 

Plea:  that  the  plaintiffs  having  incurred  costs  to  the 
amount  of  £300,  in  endea^Hfuring  to  obtain  the  Act,  re- 
fused to  continue,  and  ceased  from  continuing  such  en- 
deavours, on  the  ground  that  no  one  would  provide  them 
with  funds  to  pay  the  counseVs  fees,  whereupon  it  became 
necessary  that  the  bill  should  be  lost  for  want  of  further 
prosecution,  or  that  the  defendants  should  prosecute  it,  and 
that  the  defendants  accordingly  employed  other  solicitors 
for  that  purpose,  and  in  so  doing  incurred  costs  to  an 
amount  greatly  exceeding  £800,  but  that  the  bill  was 
thrown  out.  The  plea  concluded  with  a  general  averment 
that  all  things  had  happened  to  entitle  the  defendants  to 
employ  the  last-mentioned  solicitors,  and  to  make  the  said 
payment  a  performance  by  the  defendants  of  the  agreement 
so  far  as  related  to  the  £800. 

ffeld  (affirming  the  judgment  of  the  Common  Pleas  on' 
demurrer),  that  the  plea  was  a  good  answer  to  the  action, 
for  that  the  prosecution  of  the  bill,  as  provided  in  the  agree- 
ment, had  stopped  for  want  of  funds,  which  the  defendants 
were  not  bound  to  supply. 

Error  from  the  Common  Pleas  upon  a  judgment  on  de- 
murrer (reported  10  C.  B.  N.  S.  734). 

Declaration,  that  before  and  at  the  time  of  the  making 
of  the  agreement  thereinafter  mentioned  it  was  intended 
to  apply  to  Parliament  for  leave  to  bring  in  a  bill  for 
making  certain  waterworks,  and  for  incorporating  a  com- 
pany, with  powers  inter  alia  to  construct  an  engine-house, 
&c.;  and  that  thereupon,  by  an  agreement  in  writing,  it 
was  agreed  between  the  defendants,  therein  described  as 
contractors,  the  plaintiff  A.  Meeson,  therein  described  as 
civil  engineer,  and  the  other  plaintiffs,  therein  described 
as  solicitors  for  the  proposed  waterworks,  that  provided 
the  Act  should  be  obtained  the  defendants  should  carry 
out  the  whole  of  the  works  upon  certain  terms,  certain 
prices  to  be  settled  by  the  plaintiff  Alfred  Meeson  in  case 
of  dispute;  and  that  the  said  contractors  should  take  pay- 
ment for  the  works  partly  in  certain  shares  and  the  re- 
mainder in  cash,  and  that  the  said  contractors  should 
provide  the  Parliamentary  deposit,  to  be  returned  to  them 
at  the  earliest  possible  period;  and  that  in  the  event  of 
the  Act  not  being  obtained  the  said  contractors  should  pay 

♦  a>rfli».— Pollock,  C3.,  Cbompton,  Blackbubn,  and 
Msllob,  JJ.,  and  Bbamwell  and  GHAmnsLL,  BB. 
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OOMMOS  LJlW.  LbAKET  and  OtHSU  v.  TJSQhA  ^^^  OTHBBa. — ^DSBSaSB  V.  BOSANQUBT.  GOMMOK  LAW. 


»Biim  xiot-ezotedizig  £300  towaids  the  expexiBM  in  enda^ 
▼oimiig  to  obtain  the  said  Act;  andthettheBeideai^near 
and  solioitors  shonld  not  make  any  oharge  for  work  or 
money  paid  against  the  provisional  directors  or  beyond 
the  said  £300  ae  aforesaid  against  the  ooBtraotors,  bat 
that  nothing  in  the  agreement  should  prevent  the  solicitors 
and  engineer  from  reoeiying  their  proper  charges  out  of 
the  funds  of  the  company.  Averment:  that  the  intended 
Aot  had  never  been  obtained,  and  that  all  matters  and 
things  had  be^i  done  and  had  happened,  and  that  all  time 
had  elapsed  to  entitle  the  plaintiffs  to  maintain  this  action 
to  recover  the  £300,  yet  the  defendants  had  not  paid  that 
sum,  claiming  £300. 

Ple^:  that  after  the  agreement  and  whilst  the  defen- 
dants and  plaintiifti  were  prosecuting  in  Parliament  the 
said  bill,  and  before  it  was  known  whether  it  would  pass, 
the  plaintifEs  Leakey,  Chi^man,  and  Clarke  having  incurred 
eoetB  to  the  amount  of  £300  in  endeavouring  to  obtain 
the  Act,  reused  to  oontinue  their  endeavours,  upon  the 
ground  that  no  one  would  provide  them  with  funds  to 
pi^  counsel's  fees  and  fees  of  the  Houses  of  Parliament, 
whereupon  it  became  necessary  either  that  the  Act  should 
be  lost  from  want  of  farther  prosecution  of  the  bill,  or  that 
the  defendants  should  proseoute  the  same;  and  thereupon 
the  defendants  necessarily  employed  other  solioitors  to 
proseoute  the  bill  and  endeavour  to  obtain  the  Act,  and 
did,  hj  such  solicitors,  reasonably  proseoute  the  bill  and 
endeavour  to  obtain  the  said  Aot,  until  the  bill  was  thrown 
out  in  the  House  of  Lords  and  was  lost,  and  the  obtaining 
the  Act  became  impossible.  That  in  and  by  the  said  en- 
deavours they  incurred  costs  to  such  last-mentioned  soli- 
eitors  for  work  and  disbursements  by  them  at  the  defen- 
dants' request  in  and  about  so  prosecuting  the  said  bill, 
ko,,  exceeding  £300— to  wit,  £697  3s.,— whidi,  after  the 
bill  was  lost  and  before  this  suit,  they  had  paid,  suoh  pay- 
ment being  a  payment  hj  the  defendants  towards  the 
expenses  in  endeavouring,  &c.,  and  in  fulfilment  of  their 
said  agreement.  That  the  mid  expenses  so  paid  wece 
neoeesaEy  and  reasonable,  and  were  inouned  by  reason  <^ 
the  plaintiffs  Leaikey,  01iapman,and  Clarke  having  ceased 
to  endeavour  to  obtain  the  Aot  aa  aforesaid  ThatLeakey, 
Chapman,  and  Clarke  hadoeaaed  as  aforesaid,  without  the 
consent  of  the  defendants,  and  that  all  things  necessaiy 
had  hiqtpened  to  entitle  the  defendants  to  employ  the  said 
other  solicitoBs,  and  to  make  tl^  said  payment  a  perform- 
ance by  the  defendants  of  the  said  agreement  so  far  as  it 
relates  to  the  £300. — Demurrer. 

Macnamara, — ^The  defendants  are  liable.  The  tactB 
stated  in  the  plea  do  not  disdoee  a  performance  on  their 
part.  The  payment  by  the  defendants  to  the  solicitors 
employed  by  them  was  not  made  at  the  plaintiffs'  request, 
and  cannot  be  s^  up  as  payment  under  the  agreement 
against  the  plaintiffs.  The  plea  states  nothing  to  show 
default  on  the  part  of  the  plaintiffs.  They  were  not 
bound  to  go  on  finding  funds.  Vantandau  v.  Bronms,  9 
Bing.  403,  is  an  authority  that  an  attorney  cannot  be 
eompelled  to  go  on  witha  suit  if  not  furnished  with  funds. 
[Bbamwsll,  B. — ^The  plaintiffs  here  are  their  own  clients. 
This  is  not  a  case  of  attorney  and  client  or  principal  and 
agent.  The  plaintiffs  do  not  contract  as  attorneys— they 
oontraet  as  individuals.]  .«  [Pollock,  C.B. — ^This  is  a  spe- 
cific agreement  between  the  parties,  and  does  not  make 
the  defendants  liable  because  the  proceedings  to  obtain  the 
bill  stopped  for  want  of  money.]  [Blackburn,  J. — ^If  it 
had  been  now  neoeesary  to  allege  performance  of  all  con- 
ditions precedent  as  in  the  old  time,  could  you  have  made 
jour  declaration  good  by  all^fing  that  you  had  used  every 
necessary  and  reasonable  endeavour  to  obtain  the  Act 
The  question  is  what  is  endeavouring  to  obtain  the  Act 
within  this  agreement.  It  is  not  to  be  takoi  that  tiie 
plaintiffs  were  bound  under  it  to  go  on  and  expend  nM>ve 
tium  Idle  £300,  but  wtiether  they  have  done  oiough  to 
entitle  tium  to  recover  that  sum  is*  tiie  question.] 

J^oviU, Q.CCJCof/eidiiL  him»}  0Qntrd,yna  notcalTftd  on. 


Pollock,  CB. — ^The  parties  to  this  agreement  do  no 
stand  in  the  relation  of  attorney  and  client,  but  merely  in 
that  of  individuals  entering  into  an  agreement.  It  was 
contemplated  by  the  parties  that  the  plajntiffs  aihoald 
make  aU  reasonable  endeavours  to  obtain  the  Act.  In- 
stead of  doing  so  they  stopped  for  want  of  funds;  but  the 
defendants  were  not  bound  to  supply  those  funds.  The 
plaintiffs  am  net  entitled  to  xeoover. 

Judgment  affirmed. 

Attorneys  for  the  plaintiffs,  Chapman  ^  Clarke. 

AttomeyB  for  the  defendants,  Crowder  ^  Mapnard. 
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Iden,  claim  of  gentral,  hy  Commercial  Dock  Com^pamiy--^ 
The  Harbour  Docks  and  Pier  Clauses  Act^  1S47, 
10  Vict.  0,  27, «.  3,  46—"  Omner  ''—Wharfage. 

The  Qmmereial  Dock  Company  were  empowered  Ip 
their  special  Act  to  detain  until  payment  amy  timieTf 
goods,  ^o.f  on  which  the  owner,  consignor,  or  oomignm 
should  not  have  paid  the  charges  for  wharfage,  ^.,  al~ 
lowed  by  the  Act,^  and  if  the  timber,  ^c,  should  ham  beem 
removed  without  payment,  to  distrain  and  detain  and  sell 
any  goods  of  the  owner,  consignor,  or  consignee.  By  a 
subsequent  Act,  parts  of  10  Vict,  c,  27,  were  incorporated 
and  by  s.^  of  that  Aot  "  owner**  include*  **  any  consignor^ 
consignee,  shipper,  or  agent  for  sale  or  custody  of  goods,  at 
weU  as  the  owner  thereof;  **  and  by  section  46  porser  is 
given  to  a  dock  company,  in  the  case  of  goods  having 
been  removed  without  payment  of  the  rates  due  upon  them, 
to  arrest  any  other  goods  ivithin  the  limits  of  the  company's 
premises  "  belonging  to  the  person  liable  to  pay  sueh  rates.** 
The  company  having  received  timber,  entered  or  trofnsferred 
into  the  names  of  Churchill  Sf  Co.,  who  were  merely  agents, 
and  not  the  true  owners,  refused  to  deliver  it  to  the  platn- 
tiff,  the  real  owner,  until  rents  and  rates  due  on  other 
goods  entered  into  the  name  of  Churchill  ^  Co.,  i»  the 
company's  books,  had  been  paid. 

Held  (affirming  the  judgment  of  the  Queen*s  Bench), 
that  it  was  unnecessary  to  consider  whether  the  oompemy 
had  any  general  lien  at  common  law,  as  the  rights  of  tka 
parties  were  regulated  by  the  Dock  Acts  ;  and  that,  at  the 
timber  in  question  did  not  belong  to  Churchill  ^  Co.,  the 
dock  company  had  not,  either  under  the  general  or  fg^ecial 
statute,  any  authority  to  detain  it. 

Appeal  against  a  decision  of  the  Queen^s  Bendi  upon  a 
special  case  (reported  ante  116  and  32  L.  J.  Q.  B.  BT, 
where  the  clauses  of  the  special  Acts  bearing  on  the  oase 
are  set  out  at  p.  61). 

jtr.  Smith,  Q.C.,  iUaymondydijti  him,)  for  the  dock  com- 
pany.— ^The  defendant  is  the  treasurer  of  the  Commercial 
Docks.  The  owner  of  certain  timber  indorses  the  bills  of 
lading  to  Churchill  &  Co.,  who  vete  brokers,  and  gives  tiiem 
oontrol  over  it;  and  the  goods  are  entered  by  them  in 
their  own  names  in  the  company's  books.  Some  of  the 
timber  was  sold  to  the  plaintiff;  and  the  question  is  whe- 
ther the  company,  to  whom  Clrarchill  k  Co.  are  indebted 
for  rent  and  rates  of  other  goods  entered  in  thdr  imme, 
have,  either  at  common  law  or  under  the  general  or  spe- 
cial Dock  Acts,  any  general  lien  or  right  to  detain  tdie 
timber  belonging  to  the  plaintiff.  The  scheme  of  the 
special  Acts  is  that  the  company  are  to  deal  with  and  ledk 
to  the  party  who  d^osits  goods  with  them:  60  Geo.  S, 
a  207;  61  Geo.  3,  c.  66,  ss.  23,  24,  26.  By  section  26  the 
powers  given  to  t&e  company  extend  to  **  owner,  con^ 
signer,  or  consignee;"  and  by  the  3rd  section  of  10  YiotL 
c.  27,  **  owner  "  includes  "  ooui^or,  agent  for  sale,  &o.;" 
and  by  seotion  46  *'  other  goods  "  "  b^(mgingto  thepeanMn 
liable  to  pay  such  rates^"  iHtieie  goods  have  been  removed 

*  Coram. — ^Eslb,  C J.,  Pollock,  C3.,  Wiujamb  and 
WlLLBfl^  JJ.,  and  Bbaxwbll  aadC&ANKSLL,  BE. 
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witiioiit  pajmenty  Dugr  be  deteined.  Die  powem  oonfenred 
hy  tkeae  BtetateBare  in  fnrtheraaoB  of  the  oonunon  law,  by 
whioh  there  is  a  general  lien  for  wharfage,  but  not  for 
mot.  The  real  owner  has  allowed  the  broker  to  deal 
with  the  property,  and  ie  estopped  from  d^iying 
the  broker's  ownwdiip.  Exoept  for  the  statute  where 
a  faster  pledged,  the  pledgee  gained  no  title;  bat 
in  that  ease  the  faotar  acted  against  anthorit»y.  Ohnrohill 
k,  Oo.  here  aet  in  aoooidance  with  and  not  in  de- 
fjaiwe  of  the  authority  of  the  true  owners,  and  had  all 
the  imdioia  of  title.  In  Gosling  v.  Biritie,  7  Btng.  848, 
the  wharfinger  had  aoknowledged  the  plaintiff's  title. 
Supposing  this  is  not  a  mere  daim  for  wharfage,  and 
therefore  that  there  is  no  general  lien,  upon  the  principle 
of  Pichard  v.  Sean,  6  A.  &  E.  469;  Gregg  t.  WelU,  10 
A.  &  E.  90;  and  Freemam  y.  CifokCy  2  Ex.  654,  the  plain- 
tiff  is  estopped:  LeuckhaH  v.  Cooper,  3  Bing.  N.  C.  99, 106. 

J,  Brown  (Luth,  Q.  C,  with  him),  contrd,  was  not  called 
on. 

Eble,  G  J. — ^I  am  of  opinion  that  the  judgment  of  the 
Qneen's  Bench  most  be  afllrmed.  The  plaintiff  is  the 
6wner  of  the  goods  in  question,  and  the  dock  oompany, 
the  defendants,  claim  a  right  to  seize  and  hold  them  against 
him  for  the  purpose  of  getting  a  debt  paid  of  £800,  due  to 
them  from  Churchill  k  Co.  The  question  is  whether  the 
defendants  have  any  right  to  make  the  plaintiff  pay  a  debt 
doe  to  them  from  Churchill  k  Co.  The  claim  made 
bx  the  defendants  is  in  the  nature  of  a  olaim  of  general 
IkB  for  moneys  doe  in  respect  of  other  goods  than  those 
partfawlar  goods  of  the  plaintiff.  It  is  not  neoessazy  lor 
US  to  decide  whether  the  defendants  would  have  any 
gvieral  lien  at  oommon  low — beeause  there  are  certain 
spoeiAL  statutes  relating  to  the  dock  oompany,  by  whioh 
the  rights  €i  the  parties  are  regulated.  Whether  the 
dsf widantsare entitled  to  detain  thesegeods  depends  npen 
the  oonatEoetion  of  10  &  11  Vict.  c.  27,  s.  48.  Are  these 
ffDods  "ether  goods  belonging  to  the  persons  liable  to  pay 
SMh  fstes"— tiiat  is,  Ohnrohill  k  Ca— ^within  the  mean- 
iB|ro^^he45thseotieaof  theAot?  It  is  found  expressly 
thsEt  tlie  timber  dees  net  belong  to  OharehiU&:Oo.  The 
piaintfff  was  not  liahle  to  pay  the  dock  does  in  respect  of 
whioh  the  lien  is  claimed.  GhurohiU  k  Co.  were  liaUe  to 
pagr  those  does.  The  goods  tihemsehres  do  not  belong  to 
Qhrnrtrin  k  Co.  The  third  eeotkm  of  the  Act,  the  inter- 
r»i<»>i'm  danse,  does  not  carry  the  case  further  against 
the  plaintiff.  The  word  ''owner,"  when  need  in  relation 
togoeds,iB,mider  that  seetien,  to  be  nnderstoodtoinelnde 
a^y  osnaignor  er  agent  for  sale  of  **  sooh  goods."  The 
seotuni  speaks  of  an  owner  in  reqieet  of  partionlar  goods, 
aad  net  of  other  goods  in  rispeot  ef  whish  this  daim 
is  made.  Chnrohill  k  Co.  had  been  trusted  by  the 
doek  cetpaay,  and  they  ere  n<?wnoelring  to  enioroe  against 
the  plaiutiff  a  claim  ^nfdoh  ihey  have  against  OhurofaiU  k 
Oou  The  Court  is  of  opinion  that  the  groands  of  the 
daeision  of  the  Court  of  Queen's  Bench  are  sound  and 


Jwl^meut  i^ffirmed. 

JUAomeyB  for  the  plaintiff,  Hatviet  ^  WUm^. 

■AtteanejH  for  Hhe  defendant,  Linklater  ^  Haohmood, 


L.  J.  KosoTTi  V.  Jeffebson.      June  25,  26. 

Ajdministratum — Esdecuiar — Deit9  hjf  tpeciaUy  and  gimple 
contract — Priority — JVotioe. 

An  MPeeutor  paying  a  simple  eentract  debt  ^without 
notice  ef  specialty  debts  wUl  he  allowed  the  payment 
against  the  specialty  creditor. 

The  adoption  by  the  executor  of  payments  made  by  a 


Strang^  is  to  be  considered  as  a  payment  by  the  executor 
at  the  date  of  the  adept  wn,  the  stranger  standing  in  the 
place  of  the  creditors  he  has  paid. 

This  was  an  appeal  from  an  order  made  by  Yice-Chan« 
cellor  Stuart,  under  the  circumstances  stated  in  the  pre- 
vious report,  ante  658. 

Malinsy  Q.  C,  and  C.  T,  Simpsofiy  for  the  fqypellant,  the 
executor. 

Bacon^  Q.  C,  and  7,  Stn-ens,  for  the  8x>ecial^  creditor^ 
supported  the  order  of  the  Vloe-Chanoellor. 

Schomherg,  for  the  plaintiff. 

The  following  cases  were  cited: — Hawkins  v.  2>ay,  1 
AmbL  160;  Harmnn  v.  Harmon,  2  Shower  492. 

Knight  Bruce,  L.J.-r-The  death  of  the  testator  hap- 
pened in  India,  in  June,  1860.  His  widow  was  at  that 
time  in  England,  where  she  had  resided  for  a  considerable 
time  before  her  husband's  death.  The  remittances  from 
the  testator  to  his  widow  had  been  irregular,  and  she  had 
been  obliged  to  borrow  money  for  necessaries.  On  the  evi- 
dence before  us,  as  we  must  take  it,  the  sums  so  borrowed 
were  debts  due  from  her  husband.  After  her  husband's 
death,  being  pressed  for  money,  which  though  not  due 
from  her  was  due  from  her  husbaod's  estate,  she  borrowed 
money  from  various  parties  to  pay  some  of  her  husband's 
debts.  After  this  the  wiU  was  proved,  and  an  arrangement 
was  made— honestly  made,  as  it  seems  to  me— that, 
having  some  moneys  of  her  own,  the  widow  shonld  boy 
the  furniture  in  the  house  she  lived  in  at  a  valuation.  A 
valuation  was  accordingly  made,  as  I  suppose,  fairly,  and 
out  of  the  amount  she  was  allowed  the  debts  which  she 
had  in  the  above  manner  incurred— debts  of  asvesfX 
kinds,  which,  on  the  evidence  before  us,  were  due  trom 
her  husband's  estate.  This  anangement  was  sanctioned 
by  the  ezeenfaor,  who  oenennped  in  it;  and  this  was  dene 
before  the  exeeutor  had  notice  of  any  i^iecialty  debt» 
It  seems  tome  tiiat  this  was  a  valid  transaetlon.  Aatha 
eoEeoiitor  had  no  aotioe  of  anyi^eoialty  debt  when  he 
made  the  payment,  the  trsnsaotien  was  as  valid  as  if  it- 
had  been  an  ordhuny  pigment  in  the  oemnMm  oonrse 
of  evoy-day  bnsiBesB  of  a  shop  debt.  If,  indeed,  there 
had  been  ficaud,  or  anything  unfair,  the  matter  would 
have  been  different.  Mr.SteiReBsobscarved,ontheciroum- 
ntanM^i  that  the  widow  was  liable  to  be  treated  as  exeou- 
tcixii^  S0fi  i&rt,  andwas-afoaid  of  being  so  treated, whioh 
led  to  the  arrangement,  and  argued  that  the  executor  had 
no  right  to  adopt  letiespeoti^ely  the  act  of  the  widow* 
I  do  not  see  the  sopndJnsss  of  that  acgument.  I  think 
that  aU  these  psTmsnts  mast  be  allowed,  just  as  if  they 
were  simple  oontraet  debts  paid  in  the  ordinary  cenrsa 
without  notice  of  any  Hpeoialty  debt.  If,  indeed,  the  spe- 
cialfy  orediter  aheald  desire  to  investigate  the  oonndena^ 
tione  of  these  debts,  or  to  show  that  there  was  bad  faith 
on  the  part  of  the  eoEeoutor,  he  oan  have  an  opportunity 
of  doing  80,  but  it  will  be  at  his  own  risk.  I  am  sony 
for  the  disanBoin^^QiiLt  of  the  foreign  creditor,  but  it  has 
been  a  hard  case  en  either  side. 

TuBKEB,  L  J. — ^I  agree.  This  money  was  paid  nine 
months  after  the  death  of  the  testator;  for  I  do  not  think 
that  the  circumstance  of  its  having  been  paid  by  the 
widow  immediately  after  the  death  of  the  testator  haa 
anything  to  do  with  the  case.  The  adoption  of  the  pig- 
ment by  the  executor  did  not  take  place  till  nine  months 
after  the  testator's  death.  The  widow,  having  paid  these 
sums,  was  entitled  to  stand  in  the  place  of  the  creditors 
whom  she  had  paid  against  the  estate..  She  had,  there- 
fore, a  claim  against  the  executor.  This  payment^ 
made  nine  months  after  the  testator's  death,  was  in  res- 
pect of  simple  contract  debts.  It  is  said  that  the  executor 
ought  to  have  waited  longer  before  paying  simple  contract 
debts,  but  if  that  were  the  case  no  simple  contract  creditor 
could  ever  be  paid  until  after  probate  of  the  will,  which 
in  this  case  was  not  till  the  year  1862,  the  testator  havings 
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died  in  June,  1860.  That  is  not  a  reasonable  oondosioii. 
We  cannot  interfere  with  the  power  which  the  law  g^ves 
to  an  execntor  of  acting  before  probate.  It  must  not  be 
a  fraudulent  payment,  but  to  invalidate  a  payment  made 
without  notice  you  must  show  a  case  approaching  to 
fraud.  There  may  of  course  be  cases  of  fraud — as,  for 
example,  if  a  man  were  to  pay  a  simple  contract  debt  on 
the  day  after  the  death  of  the  testator*— but  that  is  not 
the  case  here.  The  order  of  the  Vioe-Ghancellor  must  be 
reversed;  aU  parties  to  have  their  costs  of  the  appeal  out 
of  the  estate. 

Solicitors  for  the  plaintifF,  C,  J,  Allen  ^*  Son. 

Solicitor  for  the  executor,  H.  Lloyd, 

Solicitors  for  the  specialty  creditor,  Bailey ,  S/taw,  Smith, 
4"  Bailey, 

L.  J.  Wells  v.  Maxwell.       June  21,  22. 

Vendor  and  purchaser  —  Specific  performance  —  Hme  — 

Notice, 

Where  tim^  is  not  made  of  tJie  essence  of  the  contract, 
and  there  is  no  unreasotiahle  delay  or  negliyenco  on  the 
part  of  the  vendor  in  answering  the  pnrchaser*s  requisitions, 
tlte  purchaser  is  not  at  liberty  to  rescind  the  contract  by  a 
notice  requiring  completion  in  a  limited  time. 

This  was  an  appeal  from  a  decree  of  the  Master  of  the 
Bolls  under  the  circumstances  narrated  in  the  previous 
report,  ante  676. 

Selteyn,  Q.C.,  and  Jessel,  for  the  plaintiff. 

Baggallay,  Q.C.,  and  Batten,  for  the  defendant,  cited 
Boehm  v.  Wood,  1  J.  &W.  419;  Nokes  v.  Earl  of  Kilmorey, 
1  D.  &  S.  444. 

Knight  Beuce,  L.J. — ^The  state  of  the  law  in  this 
country  on  the  subject  of  title  to  land,  of  interests  in  land, 
and  of  the  transmission  of  landed  property,  has  been 
for  ages  such  that  it  has  for  many  generations  become 
the  settled  practice  of  this  Oourt  in  suits  for  the  specific 
performance  of  contracts  for  the  sale  of  land  to  disx^gard, 
to  a  great  extent,  the  provisions  made  by  such  contracts 
as  to  the  time  of  settlement  and  of  completion.  Subject  to 
this,  that  where  there  is  any  special  provision  on  the 
subject  beyond  the  mere  mention  of  a  time  for  comple- 
tion, or  where  there  has  been  gross  delay  or  other  mi»- 
oonduot,  or  other  droumstancee  of  a  special  character,  this 
Court  will  not  allow  a  man  to  disregard  wholly  the  conve- 
nience of  others,  the  parties  may  take  such  time  as 
appears  necessary,  having  regard  to  the  subject  and  provi- 
sions of  the  contract.  In  this  case  there  was  nothing  extra- 
ordinary, nothing  rendering  it  essential  that  the  contract 
should  be  completed  at  a  particular  time.  The  contract 
was  entered  into  on  the  26th  of  May  last  year,  and  the 
time  fixed  for  completion  was  the  1st  of  July.  The 
parties  were  not  quite  ready  on  that  day,  there  being 
difficulties  in  the  way  of  maldng  title,  whidi  were,  in  my 
judgment,  perfectly  consistent  with  good  faith  on  the 
part  of  the  seller,  and  of  those  who  acted  for  him.  While 
this  was  going  on,  early  in  August,  notice  was  received 
from  the  purchaser's  solicitor  requiring  certain  things 
which  remained  undone  for  the  purpose  of  completing  the 
title  and  of  enabling  a  conveyance  to  be  made  to  be  done 
in  a  month  from  that  day,  or  that  in  default  the  contract 
should  be  treated  as  void.  In  my  opinion  the  circum- 
stances of  the  case  did  not  warrant  such  a  notice.  I 
think  that  it  was  a  notice  in  its  nature  both  harsh  and 
precipitate.  Other  communications  subsequently  passed 
between  the  solicitors  of  the  vendor  and  of  the  purchaser, 
and  ultimately,  on  the  Ist  of  December,  there  came  a  letter 
demanding  £  1 29  for  loss  and  expenses,  which  was  followed 
by  an  action  for  damages,  which  led  to  the  filing  of  this  bilL 
Whatever  may  have  been  the  form  of  the  contract,  if  in 
this  case  there  had  been  gross  or  vexatious  or  unreason- 
able delay,  or  delay  not  in  conf  ormity  with  the  law  of 


necessity  with  regard  to  English  titles  and  the  present 
state  of  English  law,  there  might  have  been  a  ground  for 
relieving  the  purchaser.  But  there  was  nothing  of  the 
kind.  Nothing  approaching  to  vexation,  n^ligenoe,  or 
unreasonable  delay  is  established,  considering  what  was 
the  nature  of  the  title,  and  considering  especially  what 
the  objections  were.  The  action  was  commenced  without 
reason,  and  the  bill  was  properly  filed.  On  the  evidence, 
a  decree  for  specific  performance  oould  not  have  been 
refused  without  going  counter  to  the  decisions  of  cen- 
turies, as  far  as  this  Court  is  concerned.  I  agree  with 
the  decree  of  the  Master  of  the  Bolls, 

TuBNEB,  L  J.,  concurred. 

Solicitors  for  the  plaintiff,  Thorndike  4*  Hunt, 
Solicitor  for  the  defendant,  Tetts, 


L.J. 


BouspiELD  V,  Lawpobd.         June  8,  4. 


Will — Administration — Setoff, 

K.,  a  creditor  of  W.  S.  B.,  devised  his  residue  to  E.  R,  B,, 
mho  devised  her  residue  to  W,  S  B.,  aful  Jive  others, 
W.  S.  B.  became  bankrupt. 

Held,  that  the  executors  of  E.  R.  B.  were  entitled  to 
retain  the  entire  debt  due  from  W,  S.  B.  to  th4t  estate  of 
K,  out  of  his  share  of  the  residue. 

This  was  an  appeal  from  a  judgment  of  the  Master  of 
the  Bolls  on  a  special  case,  for  the  purpose  of  obtaining 
the  opinion  of  the  Court  upon  tiie  question  whether 
the  executors  of  Eliza  Beed  Bousfield  were  entitled 
to  set-off  a  debt  of  £1,400,  which  was  due  from  Walter 
Stanton  Bousfield  to  Eliza  Beed  Bousfield,  in  her  ci^Mir 
cit7  of  residuary  legatee  of  William  Knotty  by  whom 
the  money  had  been  originally  advanced,  against  a 
share  of  the  residuary  personal  estate  of  Eliza  Bead 
Bousfield,  to  which  W.  S.  Bousfield  was  entitled  under  her 
wiU;  W.  S.  Bousfield  having  become  bankrupt,  and  the 
question  being  therefore  of  imi)ortanoe  as  between  his 
assignees  on  the  one  side  and  the  other  parties  bene- 
ficially entitled  under  the  will  of  Eliza  Bead  Bousfield  on 
the  other. 

The  case  arose  in  the  following  manner: — On  the  Ist 
of  September,  1851,  William  Knott  lent  to  W.  S.  Bousfield, 
who  was  his  gn^andson  (being  a  son  of  C^rge  Bousfield 
and  his  wife  Eliza  Bead  Bousfield,  who  was  the  only 
child  of  William  Knott),  the  sum  of  £1,400  on  the  seen- 
rity  of  a  promissory  note,  on  which  he  paid  interest  up 
to  the  1st  of  March,  1853,  but  no  longer. 

William  Knott  died  in  December,  1853,  having  made  a 
will,  by  which,  after  appointing  T.  B.  Simpson,  T.  Pew- 
tress,  and  Oeorge  Bousfield  executors  and  trustees,  he  gave 
certain  leasehold  property  and  a  legacy  of  £700  to  W.  S. 
Bousfield,  and  his  residue  to  his  trustees  upon  trust,  after 
payment  of  his  debts,  &c.,  to  pay  an  annuity  of  £600 
a-year  to  his  daughter  Eliza  Bead  Bousfield  during  her 
life  for  her  separate  use,  and  subject  to  such  life  interest 
he  directed  his  trustees  to  stand  possessed  of  all  the  resi- 
due of  his  estate  and  effects,  upon  trust  for  EUza  Bead 
Bousfield  absolutely.  The  said  will  did  not  contain  any 
mention  of  the  said  debt  of  £1,400,  or  of  the  said  pro- 
missory note.  The  legacy  of  £700  was  duly  paid  to 
W.  S.  Bousfield,  and  he  also  received  possession  of  the  said 
leasehold  property;  but  the  debt  of  £1,400  was  not  re- 
tained by  the  executors,  and  no  proceedings  were  taken 
to  recover  the  said  debt  until  the  5th  of  February,  1859, 
when  an  action  was  commenced  on  the  promissory  note, 
and  the  writ  was  renewed  from  time  to  time,  but  the 
action  was  never  prosecuted  to  judgment 

George  Bousfield  died  on  the  15th  of  March,  1859,  and 
Eliza  Bead  Bousfield  died  on  the  10th  of  February,  1860, 
having  by  her  will,  dated  the  13th  of  December,  1859, 
devised  the  residue  of  her  estate  and  effects  equfljly  be- 
tween her  three  sons,  W.H.  Bousfield, E.  C.  Bousfield,  and 
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V.  &  Bousfield,  and  her  three  daoghters  Eliza  Long,  Sarah 
Kill,  and  Augusta  Bonsfield,  share  and  share  alike  as 
tenants  in  common. 

On  the  20th  of  July,  1861,  W.  S.  Bonsfield  was  adjudi- 
cated iMuikrapt,  and  assignees  were  duly  appointed. 

On  tiie  8th  of  March,  1862,  an  order  was  made  by  the 
Master  of  the  Bolls,  in  four  suits  which  had  been  insti- 
tuted for  the  administration  of  the  estates  of  William 
Knott,  Qeorge  Bousfield,  and  Eliza  Bead  Bousfield  respeo- 
tiyely,  to  the  effect  that  a  certain  agreement  as  to 
matters  i>ending  in  the  administration  of  the  said  estates 
should  be  carried  into  effect;  and  it  was  declared  that 
the  said  debt  of  £1,400  formed  part  of  the  residuary  estate 
of  Eliza  Read  Bousfield,  and  it  was  ordered  that  the  same 
should  be  held  and  applied  by  the  surviying  executors  of 
William  Knott,  for  the  benefit  of  the  parties  entitled  to 
the  reaiduary  estate  of  Eliza  Bead  Bousfield,  and  that  in 
the  meantime,  until  W.  S.  Bousfield  could  make  any 
arrangement  with  the  said  parties  interested  therein  for 
the  settlement  or  relinquishment  of  their  claims,  the  sur- 
Tiring  executors  of  William  Knott  should  be  absolved 
from  taking  any  proceedings  for  the  recovery  of  the  said 
debt,  except  on  the  indemnity  of  the  residuary  legatees  of 
Eliza  Bead  Bousfield.  And  it  was  declared  that  that  order 
was  without  prejudice  to  any  defence  which  W.  S.  Bous- 
field or  his  assignees  might  have  to  any  such  claim 
under  the  Statute  of  Limitations  or  otherwise,  and  also 
witiiont  prejudice  to  any  question  of  set-off  or  retainer  in 
respect  of  the  said  debt  between  the  parties  interested  in 
the  estate  of  Eliza  Bead  Bousfield,  or  her  executors  on  the 
one  hand  and  the  assignees  on  the  other.  And  it  was 
ordered  that,  after  payment  of  the  debts,  kc.,  of  Eliza 
Bead  Bonsfield,  the  residue  of  her  estate  should  be  divided 
amongst  her  residuary  legatee&  It  was  stated  in  the 
special  case  that  the  respective  estates  of  William  Knott 
and  Eliza  Bead  Bousfield,  not  specifically  devised  or 
bequeathed,  were  more  than  sufficient  for  the  payment  of 
all  demands,  and  yielded  clear  residues,  exclusive  of  the 
said  debt  of  £1,400.  It  was  contended,  on  behalf  of  the 
parties  interested  under  the  will  of  Eliza  Bead  Bousfield, 
that  the  debt  of  £1,400,  with  interest  from  the  1st  day 
of  March,  1853,  due  from  the  estate  of  W.  S.  Bousfield, 
formed  part  of  the  residuary  estate  of  Eliza  Bead  Bousfield, 
and  ou^t  to  be  brought  into  account  as  between  the 
assignees  and  the  other  parties  entitled  to  the  residuary 
estate,  by  crediting  the  assignees  with  one  sixth  share  of 
the  residnary  estate,  including  in  such  residue  the  amount 
of  the  debt  of  £1,400  and  interest,  and  by  debiting  the 
assignees  with  and  retaining  out  of  or  setting  off  against 
such  one-sixth  share,  the  amount  of  the  said  debt  and 
interest,  and  also  the  costs  of  the  said  action;  and  that  in 
case  the  said  one-sixth  share  should  be  less  than  the 
amount  of  the  said  debt  and  interest  and  costs  upon  such 
account,  then  that  the  surviving  executors  of  William 
Knott  were  entitled  to  prove  against  the  estate  of  W.  S. 
Bousfield  for  the  amount  of  the  deficiency,  for  the  benefit 
of  the  parties  other  than  the  assignees  entitled  to 
the  residuary  estate  of  Eliza  Bead  Bousfield.  It  was, 
however,  contended  on  behalf  of  the  assignees,  that  the 
said  debt  of  £1,400  and  interest  was  due  and  owing  from 
the  estate  of  W.  S.  Bousfield  to  the  estate  of  William 
Knott,  and  that  the  same  ought  not  to  be  set  off  against 
or  retained  out  of  the  share  and  interest  of  W.  S.  Bous- 
field in  the  estate  of  Eliza  Bead  Bousfield. 

Hobhtnue,  Q,C^  and  8maniton,  for  the  appellants,  the 
assigneee  of  W.  S.  Bousfield,  contended  that  the  debt  and 
legacy  were  due  in  outer  droit,  and  that  there  was  no  set- 
off. They  cited  Cherry  v.  BauUhee,  4  My.  &  Or.  442; 
BeU  v.  BeU,  17  Sim.  127;  Elmtlie  v.  McAulay,  3  Bro. 
Ch.  Ca.  624;  BUhop  v.  Church,  8  Atk.  691;  WhUaker  v. 
Riuh,  1  Amb.  407;  Medlicot  v.  Bowes,  1  Ves.  Sen.  207; 
Freeman  v.  Lomas,  9  Ha.  109;  Jones  v.  Afossop,  3  Ha.  568. 

Selwyn,  Q.C.,  and  Marten,  for  the  executors  of  Eliza 
Bead  Bousfield. 


Baggallay,  Q.C.,  and  Francis  Webb,  for  Mr.  and  Mrs. 
Long. 

Bobson,  for  Mrs.  Hill. 

Cole,  Q.C.,  and  W.  Morris,  for  the  executors  of  W. 
Knott. 

Knight  Bbuce,  L  J. — Independently  of  the  agreement 
and  ordex,  and  upon  the  assumption  that  the  agreement 
and  order  are  to  be  viewed  and  treated  as  Mr.  Hobhouse 
and  Mr.  Swanstan  contend  that  they  ought  to  be  treated, 
I  am  of  opinion  that  the  assignees'  appeal  is  groundless. 
The  other  facts  stated  in  the  special  case  appear  to  me  to 
prove  and  establish  the  proposition  that  the  testatrix  in 
her  lifetime  had  become  the  absolute  equitable  owner, 
and  therefore  the  owner  beneficially,  of  the  debt  in  ques- 
tion, for  her  absolute  use.  That  debt  was  due  from  one 
of  her  residuary  legatees,  and  he  now  claims  (for  his  as- 
signees can  claim  by  no  better  title  than  he  could  if  he 
had  not  been  bankrupt,  and  he  did  not  become  bankrupt 
till  after  his  mother's  death)  to  retain  the  assets 
in  his  hands,  and  to  have  his  full  share  of  the  residue,  as 
if  no  such  debt  were  due,  leaving  the  recovery  of  the  debt 
to  such  means  as  may  be  possible.  I  am  of  opinion  that 
there  is  neither  authoriiy  nor  principle  for  such  a  posi- 
tion. Therefore,  not  on  ground  of  the  agreement  stated 
in  the  order  under  appeal,  but  upon  the  merits  of  the 
case,  the  plain  merits  of  the  case,  independently  of  any 
such  agreement  and  any  such  order,  the  assignees'  claim 
appears  to  be  groundless. 

TuBNEB,  L.J. — I  think  it  is  sufficiently  stated  in  the 
special  case,  and  that  it  must  be  considered  as  an  ad- 
mitted fact  that  there  was  a  clear  residue  of  the  estate  of 
Mr.  Knott  I  should  much  regret  that  the  Court  should 
dispose  of  this  case  on  the  ground  that  the  special  case 
did  not  sufficiently  state  the  facts,  for  I  have  not  a  doubt 
of  the  fact,  that  it  was  admitted  that  there  was  a  clear 
residue,  and  an  ascertained  residue,  of  the  estate  of  W. 
Knott.  This  being  the  case  I  entertain  no  doubt  what- 
ever that  there  was  a  right  of  set-off  or  retainer  (by 
whatever  other  name  it  may  be  called),  a  right  in  effect 
to  have  the  £1,400  deducted  from  the  share  of  the  residue 
of  W.  Knott,  to  which  the  bankrupt  was  entitled.  Being 
of  that  opinion,  I  consider  that  the  order  of  the  Master 
of  the  BoUs  ought  to  be  affljrmed,  and  the  appeal  dis- 
missed with  costs. 

Solicitors,  Henry  Simpson  ^-  Lemon, 


April  20,  22;  May  28. 
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Principal  and  surety — First    and    second  mortgagt 

Priority. 

The  equity  of  a  surety,  on  paying  off  the  creditor,  to  the 
benefit  of  his  security,  is  not  shut  out  by  a  second  mortgage 
ewecuted  in  the  meantime  by  the  principal  debtor  to  a 
person  wluf  tooh  Toith  notice  of,  and  subject  to,  tfie  first 
mortgage  ;  and  the  second  mortgagee  is  not  placed  in  any 
better  position  by  the  conveyance  to  him  of  the  legal  estate 
by  the  first  mortgagee  on  being  paid  off,  nor  by  the  circum- 
stance that  the  surety,  at  the  date  of  the  first  mortgage, 
and  at  the  time  of  its  being  paid  off,  was  indebted  to  the 
principal  debtor. 

This  was  a  summons  adjourned  from  chambers  for  the 
purpose  of  having  the  decision  of  the  Court  upon  a  ques- 
tion of  priority  between  the  plaintiff,  Mrs.  Drew,  the  wife 
of  the  defendant  BobertDrew,  and  the  defendant  Thomas 
Sworder.  At  the  end  of  1852  the  plaintiff,  then  Miss 
Odell,  who  resided  with  her  step-father,  the  defendant 
William  Lockett,  was  entitled  to  two  undivided  thirds  of 
certain  freehold  and  copyhold  estates.  Her  father  was 
entitled  to  two  other  thirds,  and  the  remaining  third 
belonged  to  Miss  Lockett,  his  daughter.    By  deed  dated 
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the  21  st  of  January,  1853,  the  father  mortgaged  his  ^Vq- 
thirds  to  a  Mr.  Evans  for  £2,000  lent  by  the  latteir  to 
him,  and  the  plaintiff  joined  in  the  mortgage  for  the  pur- 
poBe  of  making  her  two-thirds  liable  as  farther  Becurity 
for  the  debt. 

^  On  the  26th  of  August,  1853,  Mr.  Lockett  further 
mortgaged  his  two  shares,  subject  to  the  prior  mortgage, 
to  a  Miss  Charsley  for  £728.  This  mortgage  was  on  the 
24th  of  June,  1858,  transferred  to  Mr.  Sworder.  Various 
further  charges  were  executed  by  Mr.  Lockett  to  Sworder 
in  1854  and  1855.  In  1855  Evans  sold  part  of  the  pro- 
perty to  a  Mr.  Abel  Smith  for  £4,385,  Miss  Lockett, 
who  was  sn  infant,  being  made  a  parfy  to  the  convey- 
aaoe,  and  one-flfth  of  the  purchase  money  being  reserved 
for  her,  in  case  she  should  execute  on  coming  of  age. 
Mr.  Lookett's  share  in  the  purchase-money  being  insuffi- 
cient to  BsAAeiy  the  amount  due  to  Evans,  the  deficiency, 
amounting  to  £894  odd,  was  retained  by  him  out  of  the 
plaintiff's  share.  By  a  deed  bearing  even  date  with  the 
oonyeyanoe  to  Smil^  (24th  December,  1855),  and  to  which 
the  plaintiff  was  no  party,  Evans,  by  the  desire  of  Lockett, 
oonyeyed  the  legal  estate  in  the  remainder  of  the  pro- 
perty comprised  in  his  security  to  Miss  Ghassley  as  further 
security  to  her.  All  the  charges  created  by  the  defendant 
Lockett,  subeequently  to  the  mortgage  to  Evans,  together 
with  the  legal  estate  in  the  mortgaged  premises,  were  now 
Tested  in  Sworder. 

The  plainttfTs  case  was  that  she  joined  in  the  mort- 
gage of  January,  1858,  as  surety  only  for  Lockett,  and 
that  she  WAS,  therefore,  entitled  to  stand  in  the  shoes  of 
Evans  as  a  nunrtgagee  of  the  two^hiids  of  her  father  in 
reapeot  of  the  £304  in  iHriorxty  to  the  claims  of  Sworder. 
l%e  dufandant  disputed  her  right  to  socih  priority.  His 
oate,  as  put  by  him  in  the  statement  brought  by  him 
into  chambers,  bat  which  was  disputed  by  the  plaintiff, 
was  that  the  plaintiff  did  not  join  in  the  mortgage  merely 
as  surety,  and  that,  on  the  oon^Muy,  she  was  then  in- 
debted to  Lockett  for  oomiilerable  sums  laid  out  by  him 
in  repaizB,  improvements,  &c.,  of  the  mortgaged  property, 
and  also  for  the  maintenanoe  of  the  plaintiff  during  her 
minority,  and  otherwise,  and  that  she  joined  in  the  deed 
ezj^pessly  to  secure  her  doe  contribution  towards  such 
monies;  that  the  amount  secured  by  the  mortgage  repre- 
sented monies,  a  great  portion  of  which  had  originally 
been  raised  for  the  purpose  of  being  laid  oat,  and  had 
been  laid  out  by  Lockett  in  the  said  repairs,  &o.,  the  bene- 
fit whereof  the  plaintiff  had  had  so  for  as  regarded  her 
share  in  the  property;  and  that  the  amount  for  which  the 
plaintiff  was  so  liable  at  the  date  of  the  mortgage,  and 
also  at  the  date  of  its  being  paid  off,  considerably  ex- 
oeeded  the  said  sum  of  £394,  and  he  endeavoured  to 
show  that  she  was  liable  to  contribute  Jialf  the  mort- 
gage debt  of  £2,000,  and  that  her  joining  in  the  deed 
was  intended  as  a  security  to  Lockett  for  the  amount. 
He  aooosdingly  claimed  to  hold  the  plaintiff's  shares  in 
the  unsold  part  of  the  property,  which  were  vested  in 
him  under  the  oonveyanoe  of  Deoember,  1855,  as  well  as 
Lookett's  shares,  as  security  for  the  amount  so  alleged  to 
be  dne  from  her.  He  farther  contended  that  he  was  in 
any  event  entitled  to  priority  over  the  phuntiff  in  respect 
of  the  mortgage  for  £728. 

W.  J?.  JBUiSf  for  the  plaintiff,  referred  to  Lancaster  v« 
-Kw#,  10  Beav.  154;  StansfUld  v.  Hallam,  6  Jur.  N.  S- 
1884,  8  W.  B.  34;  Praedy.  Gardiner,  2  Cox,  86;  Sug. 
V.&P.,llthed.,p.  1010. 

SouthgaU,  Q.C.,  and  Marten,  for  Sworder,  referred  to 
J^miami  V.  Owen,  18  Sim.  597;  Ihrebrotker  v.  Wode- 
home,  28  Beav.  18,  6  W.  B.  12;  and  BowJter  v.  BuU, 
1  Sim.  N.  S.  29,  as  to  t^e  equity  of  the  surety. 

Mlis,  in  reply,  referred  to  Lake  v.  Brutton,  2  Jur. 
N.  a  889.* 


♦  See  also  yimUm  v.  Chorlton,  10  Hare  646,  2  Drew. 
^8, 


May  28. — The  Master  op  the  Bolls  [after  stating 
the  facts]. — It  is  proved  that  Miss  Odell  joined  with 
Lockett  in  the  execution  of  the  indenture  of  January, 
1853,  as  a  surety  only.  This  is  shown  by  the  deeds  them- 
selves, and  alBO  by  the  recital  in  the  deed  of  the  24th  of 
Deoember,  1855,  which  is  distinct  on  the  point  She  re^ 
ceived  no  part  of  the  money  advanced  to  Lockett,  and 
derived  no  benefit  therefrom.  The  general  right  of  a 
surety  to  stand  in  the  place  of  a  creditor  who  has  been 
paid  off  is  not  disputed.  Zancagter  v.  Evors,  and  many 
other  cases,  establish  it.  But,  on  behalf  of  the  defen- 
dant Sworder,  it  is  insisted  that  this  right  is  between  the 
original  creditor  and  the  principal  debtor,  and  that  it 
does  not  extend  to  the  case  where  subsequent  inonm- 
branoes  have  been  made  by  the  princiiial,  so  as  to  deprive 
such  subsequent  incumbrancers  of  thdr  security,  and 
that  Sworder  is  therefore  entitled  to  have  the  £728  ad- 
vanced in  1858  paid  out  of  the  two-fifths  belonging:  to 
Lockett,  against  fUl  persons  except  the  mortgagee  Evans, 
and  the  authorities  which  are  relied  upon  for  this  propo- 
sition are  Williamg  v.  Onen,  Banker  v.  BvU,  and  JFare- 
hrather  v.  Wodelumse,  But  I  am  of  opinion  that  none  of 
these  cases  eetabUsh  the  proposition  that  would  be  neoea- 
sary  in  order  to  maintain  the  contention  of  the  defendant. 
In  the  first  place,  the  question  of  the  absence  of  notice  of 
the  first  incumbrance,  and  any  right  which  might  flow 
from  being  a  purchaser  for  value  without  noUoe,  may  be 
disregarded  in  the  present  case,  since  the  prior  mort- 
gage to  Evans  was  well  known  to  the  subsequent  mort- 
gagees, and  it  was  subject  to  that  charge  that  the  sobee- 
quent  mortgages  were  created.  The  utmost  that  any  of 
the  cases  has  gone  appears  to  me  to  be  this,  that  as  the 
surety  knew  that  if  the  mortgagee,  the  payment  of  whose 
debt  he  guaranteed,  advan<^  any  further  money  npon 
the  security  of  tJie  same  property,  he  would  be  entilied  to 
taok  the  second  mortgage  to  the  former,  and  that  he  oould 
not  be  compelled  to  roKxmvey  the  proper^  until  both  mort^ 
gages  were  satisfied;  so  the  surety  cannot  insLst  qpon 
interposing  between  the  two  securities,  and  put  him«f>if 
in  a  better  situation  than  the  person  for  whomhe  became 
surety;  that  he  cannot  insist  upon  being  a  first  mortgagee 
before  the  second  mortgagee,  if  he  tenders  the  mon^ 
sufficient  to  pay  off  that  first  mortgage,  and  thus  en- 
deavour to  exclude  the  second  charge  created  in  favour  of 
the  original  creditor.  The  validity  of  these  decisions  is 
not  now  in  question  before  me,  but  they  stand  upon  a 
separate  ground.  It  is  to  be  observed,  too,  that  this  rig&t 
of  the  first  mortgagee  to  tack  further  advances  is  a 
matter  which  the  surety  might  prevent  by  a  stipulation 
in  his  original  contract,  that  his  suretyship  for  the  first 
charge  should  cease  and  determine  in  case  the  mortgagee 
so  secured  should  advance  further  sums  upon  the  security 
of  the  same  property  without  the  consent  of  the  surety. 
And  even  the  exception  in  question  from  the  general  rule, 
as  to  the  right  of  the  surety,  can  apply  only  in  oases 
where  the  first  mortgagee  has  made  his  subsequent  ad- 
vance in  ignorance  of  any  other  charge  having  been  made 
by  the  mortgagor  upon  the  same  property  in  favour 
of  any  other  person;  in  other  words,  it  is  only  in 
the  case  where  the  first  mortgagee  oould  tack  his 
subsequent  advance  to  his  first  mortgage,  that  he 
oould  apply  this  exoeption  to  the  doctrine.  But  if,  after 
the  mortgage,  for  the  payment  of  which  the  surely 
is  bound,  the  mortgagor  should  obtain  money  from 
other  persons  upon  the  seomity  of  the  fizst-moortgaged 
hereditaments,  and  if  notice  of  that  second  mettgage 
should  be  given  to  the  first  mortgagee,  then  no  far^n- 
advance  made  by  him  to  the  mort^[agor  coold  be  tacked 
on  to  his  first  mortgage;  and  the  rigiit  of  the  snrety  to 
stand  in  the  plaoe  of  the  first  mortgagee  in  respect  of  hia 
first  mortgage  when  paid  off,  in  case  the  surety  advanaed 
any  money  for  that  purpose,  could  not  be  contested^ 
unless  in  the  solitary  case  where  the  first  mortgagee  ad- 
vances further  money  without  knowledge  or  notice  of  ai^ 
charge  prior  to  his  seoond  advance.    It  is  to  be  observed 
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Sihftt  the  second,  or  any  sabaequent  mortgagee,  is  in  no 
wpect  prqndiced  by  the  enforcement  of  the  equity  of 
be  surety.    When  he  adyanoes  his  money  he  knows  per- 
fectljwell  that  there  is  a  prior  charge  upon  the  property, 
ipd  if  he  thinks  fit  to  advance  his  money  upon  such 
ficuiity,  it  is  his  own  afifair,  and  he  cannot  afterwards 
irith  justice  complain.    The  amount  being  limited,  it  is  a 
n»U»r  of  indifference  to  him  whether  the  first  mortgagee 
or  the  surety  is  the  prior  claimant  for  that  amount,  and 
ft  wonld  be,  in  my  opinion,  a  violation  of  all  principle  if, 
when  the  surety  pays  oS  the  debt,  he  were  not  to  be 
entitled,  as  against  the  principal  debtor  and  those  who 
daim  under  him,  to  be  paid  the  full  amount  due  to  him. 
In  this  case  both  Miss  Charsley  and  the  defendant  Swor- 
der  knew  that  the  two-fifths  of  Lockett  were  mortgaged 
for  £2,000  and  interest;  it  was  subject  to  that  charge 
tiiat  they  advancad  this  money.    But  now  the  defendant 
Swoider  seeks  to  make  out  that  the  charge  is  £394  less 
tiian  that  sum — nay,  more,  for  the  defendant  is  con- 
ibtent  and  logical  in  his  contention,  and  accordingly  he 
insistB  that  the  plaintiff  ought  to  contribute  half  of  the 
first  mortgage  debt  as  if  she  had  originally  received  one 
half  of  iihe  money  advanced  by  Evans.     In  this  case, 
soppose  the  plaintiff  to  have  paid  off  Evans,  and  to  have 
taken  a  transfer  of  the  mortgage  securities,  it  is  plain 
Ihat  no  conveyance  or  release  could  have  been  obtained 
bom  her  until  she  was  paid  the  full  amount  of  the  debt 
doe  to  her  in  respect  of  Evans's  mortgage.    The  legal 
«tate  vested  in  Sworder  in  the  unsold  portion  of  the 
mortgaged  hereditaments  cannot,  in  my  opinion,  avaU 
him.    He  cannot  thereby  convert  his  mortgage,  which 
waa  subject  to  the  £2,000  and  interest  included  in  the 
first  charge,  into  a   charge  having  priority  over  that 
£2,000,  either  as  against  Evans,  or  as  against  any  person 
entitled  to  stand  in  his  place;  and  if  he  cannot  do  so  as 
to  the  whole,  so  neither  can  he  do  so  as  to  any  portion 
thereof,  which  is  what  he  now  seeks  to  do.    The  case  of 
WxUoMgkbyY.  WilUmghbj/,  to  which  I  frequently  have 
oocasion  to  refer,  determines  that  in  such  circumstances 
^  legal  estate  does  not  put  the  person  who  gets  it  in 
any  better  situation  than  he  stood  before.    As  regards 
aU  the  incumbrances,  of  which  he  had  notice  before  he 
advanced  his  money,  they  have  priority  over  him,  whether 
he  has  or  has  not  got  in  the  legal  estate.    The  remaining 
points  argued  on  behalf  of  the  defendant  Sworder  are 
equally  untenable.     [His  Honour  then  read  the  defen- 
dant's statement  as  to  the  plaintiff's  indebtedness  to 
liookett,  and  the  reason  for  her  joining  in  the  mortgage.] 
This  is  not  proved;  but  if  every  word  of  it  were  true,  it 
would  not  entitle  Mr.  Lockett  or  any  one  claiming  under 
him  to  contest  the  right  he  had  admitted  when  he  in- 
duced the  plaintiff  to  become  surety  for  him  to  Evans-— 
that  she  was  to  have  all  Evans's  rights  over  against  him 
(Lockett)  if  she  paid  off  Evans  or  any  part  of  his  debt 
H  Lockett  has  any  claim  against  the  plaintiff  in  respect 
of  improvements  of  the    property  or  maintenance  of 
herself,  he  must  prove  that  afterwards  in  the  ordinary 
way;  although  in  the  circumstances  of  this  case,  after 
the  lapse  of  time  which  has  occurred,  it  is  difficult  to  see 
how  such  a  claim  could  be  supported.    But  even  if  sup- 
ported to  the  fullest  extent,  it  could  not  give  him  a 
charge  on  her  property,  or  any  right  to  be  paid  out  of  the 
produce  of  the  sale  of  it,  unless  upon  a  clear  contract  for 
that  purpose  entered  into  by  Miss  Odell  after  admitting 
his  claim,  and  knowing  all  that  she  was  about;  and  it  is 
^  suggested  that  anything  of  the  sort  occurred  here. 
A  case  is  also  attempted  to  be  made  out  by  Mr.  Sworder 
against  the  plaintiff  of  acquiescence  on  her  part;  but  I 
am  cif  opinion  that  no  such  case  is  established.    I  am  of 
opinion  upon  the  whole  of  this  case  that  the  plaintiff  is 
^titled  to  the  first  charge  upon  the  hereditaments  left 
iii^Id  in  Maxch,  1856. 

Solicitor  feir  the  plaintiff,  C.  Armtitronig. 

Solicitors  for  the  defendant,  3fason,  Sturt,  cf  Matton, 
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Siuband  and  fo\fe — Desertion  —  Judicial  ieparoHon — 

JPaiyment  tffimd  to  fo^e. 

A  married  woman  Jtaving  been  deserted  hy  her  hiuhind 
two  days  after  the  marriage,  obtained  a  judicial  separa- 
tion,  with  costs  against  him.  After  the  desertion  she  ma 
entirely  sv^pported  by  a  sitter.  Upon  the  petition  of  tk^ 
wife  and  sister  the  arrears  of  an  amwity  to  which  tho 
former  was  entitled  were  ordered  to  be  paid  to  tha  latter^ 
to  the  eoelueion  of  the  husband. 

This  was  a  petition  by  Mrs.  Purnivall,  a  married  woman, 
and  Sarah  Ann  Hedgcock,  her  sister,  for  payment  out  of 
court  of  £1,316  Bank  Annuities,  paid  in  under  the  Trustee 
Belief  Act,  and  representing  the  arrears  and  aocumulap 
tions  of  an  annuity  of  £100  bequeathed  to  Mrs.  Fumivall 
by  the  will  and  codicil  of  Wm.  Ford.  Upon  the  decease 
of  Sarah  Awn  Hedgcock  the  annuity  was  to  inarease  to 
£250.  The  testator  died  in  1848.  Mr».  FumiTaU 
married  her  husband,  Thomas  Fumivall,  on  the  26th  of 
February,  1846,  but  he  deserted  her  two  days  afterwards, 
and  never  returned  to  her  or  contributed  anything  to  her 
support;  and  on  the  31st  of  January,  1862,  in  a  suit  in- 
stituted by  her  in  the  Court  of  Divorce,  a  judicial  separar 
tion  was  decreed  by  reason  of  the  desertion,  and  the  hus- 
band was  condemned  in  costs.  There  was  no  issue  of  the 
marriage.  Mrs.  Fumivall  had  been  entirely  supported  hy 
her  sister  Sarah  Awn  Hedgcock  from  the  marriage  mitil 
the  29th  of  April,  1862,  and  the  annuity  had  been  aoott- 
mulated  by  the  trustee,  up  to  the  time  of  the  decree,  since 
which  time  it  had  been  paid  to  Mrs,  FumivalL  Under 
these  circumstances  the  petition  asked  that  the  fund 
might  be  paid  to  Sarah  Ann  Hedgcock,  or  dse  setUed  for 
the  separate  use  of  Mrs.  Fumivall,  excluding  the  hnaband. 

Selwyn,  Q.C.,  and  Schombery,  for  the  petition,  referred 
to  €hty  V.  JPierce,  18  Ves.  196;  WelU  v.  Malbon,  10  W.  B. 
864. 

Fischer,  for  the  husband,  contended  that  no  case  was 
made  for  excluding  him.  It  was  not  shown  that  the 
separation  arose  from  his  misconduct.  In  Foster  v.  Foster, 
9  Sim.  697,  three-fourths  was  settled,  notwithstanding 
gross  misconduct  of  the  husband.  As  Mrs.  Fumivall  was 
provided  for  by  the  annuity,  her  equity  to  a  settlement,  if 
any,  would  not  extend  to  the  whole  fund:  JBc  Ershme, 
1  K.  &  J.  802,  3  W.  B.  262.  As  to  the  sister,  she  could 
have  no  claim  in  equity  for  necessaries  supplied.  He 
therefore  aaked  that  half  the  fund  might  be  paid  to  the 
husband,  and  the  remainder  settled  in  the  usual  way. 
He  referred  also  to  T%dd  v.  Lister,  8  De  G.  M.  &  G.  857; 
CaHer  v.  TaggaH,  1  De  G.  M  &  G.  286,  2  W.  B.  184; 
and  to  the  Divorce  Act,  20  &  21  Vict.  c.  85,  s&  16,  25, 
as  to  tiie  effedt  of  a  judicial  separation  upon  the  wife's 
property.  [The  Masteb  of  the  Bolls  leftrred  to 
Barrow  v.  Barrow,  10  W.  B.  521.] 

The  Masteb  of  the  Bolls  said  that  as  far  as  depended 
on  him  he  would  exdude  the  husband  from  getting  any 
part  of  this  fund.  It  was  clear  that  when  a  man  married 
and  left  his  wife  two  days  afterwards,  it  was  not  open  to 
him  to  oome  into  a  court,  not  being  a  court  of  divorce  and 
matrimonial  causes,  and  say  that  the  separation  was 
voluntary.  He  always  deprecated  any  attempt  to  go  inte 
such  a  question  between  husband  and  wife,  and  in  such  a 
case  as  the  present  he  must  consider  it  as  proved  that  the 
fault  was  the  husband's.  As  to  the  co-petitioner,  h«r 
claim  depended  on  the  bounty  of  the  wife,  who  allowed 
her  to  receive  the  fund.  If  he  could  he  would  have 
enabled  the  sister  to  sue  the  husband  for  all  moneys  ex- 
pended by  her  in  the  support  of  the  wife.  There  would 
be  an  order  for  transfer  to  the  sister  as  prayed. 

SolioitorB  for  the  partifis,  Beckett  and  H.  M.  Phillips. 
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Bacchus  v,  Gilbee. 


Jane  5, 8. 


fl^iii —  Conttru4stion —  Condition  effectually  to  settle  and 

secure — Bond, 

A  testator  directs  trustees  to  purchase  a  specified  sum  of 
stock,  and  pay  the  dividends  to  E.,  and  in  case  she  shall 
marry  any  person  of  good  character  having  property  equal 
in  valve  to  the  stock,  and  such  intended  husband  should, 
prior  to  the  solemnisation  of  the  marriage,  effectually  to 
the  good  liking  of  the  trustees,  settle  or  secure  to  the  use  of 
the  marriage  such  sums  as  should  thereinafter  he  provided 
for  the  issue,  then  that  the  trustees  should  assign  the  stock 
to  the  issue  in  proportions  specified,  and  in  case  E,  should 
not  marry  a  respectable  person,  whose  property  was  not  of 
the  value  required,  then  tliat  she  should  only  receive  half 
the  income,  and  the  children  should  be  entitled  to  no  benefit 
wider  the  will,  E,  being  about  to  be  married,  the  trustees 
approved  of  the  person,  who  gave  tJiem  a  personal  statement 
showing  that  lie  then  had  property  of  greater  value  than  the 
value  of  the  stock,  and  executed  a  bond  in  a  penal  sum  double 
such  value,  the  trustees  writing  a  letter  to  E,  approving  of 
the  marriage  provided  the  husband* s  property  was  as  stated, 
and  the  bond  was  a  settlement  within  the  testator's  mean- 
ing; and  the  condition  of  the  bond  is  in  the  samepro^ 
visional  terms,  A  suit  is  instituted  against  the  trustees 
raising  the  question  whether  E.  is  entitled  to  the  wJwle  in- 
come, and  on  evidence  and  answer  stating  all  the  facts,  a 
decree  is  made  for  payment  of  the  whole  income.  Many 
years  elapse,  and  after  the  death  of  the  father  and  mother 
the  children  claim  shares  of  the  stock  under  the  will, 

Meld,  that  tftey  are  not  entitbid.~^ —  g 

This  case  came  on  upon  two  petitions,  one  by  William 
Henzy  Bacchus  and  Elixa  Bacchus,  claiming  £2,000,  part 
•f  a  sum  of  £8,000  three;  per  cents,  reduced,  in  court,  in 
the  suit,  and  the  other  by  John  Nunes  Vizeu  and  Fiun- 
oesoo  Nunes  Vizeu,  asking  for  a  transfer  of  the  whole 
fund  to  them.  The  facts  were  these: — John  Nunes  Vizeu 
by  his  will,  dated  the  10th  of  August,  1818,  gare  and 
bequeathed  to  Samuel  Gilbee,  Daniel  Nunes  Bibeiro,  and 
Charles  Wood  (since  deceased),  their  executors,  adminis- 
trators, and  assigns,  certain  leasehold  messuages,  and  all 
other  his  personal  estate  and  effects  whatsoever  and  where- 
Boever,  subject  to  his  debts  and  funeral  and  testamentary 
expenses,  upon  trust  to  sell  and  conrert,  and  out  of  the 
first  moneys  that  should  come  to  their  hands,  and  as  soon 
as  the  same  should  amount  to  a  competent  sum,  lay  out 
and  invest  in  their  names  and  the  name  of  Eliza  Arthur 
such  sum  of  money  as  should  produce  £8,000  capital 
stock,  either  £3  per  cent,  consols,  or  £8  per  cent,  reduced 
annuities,  whichever  of  those  funds  should  first  produce  a 
dividend  from  the  time  of  the  testator*^  death,  unless 
there  should  be  standing  in  his  name  sufficient  stock  in 
either  of  such  funds,  in  which  case  he  directed  the  trustees 
to  transfer  it  into  their  own  names,  and  stand  possessed 
of  the  said  sum  of  £8,000  in  trust  to  pay  to,  or  permit  and 
suffer  the  said  Eliza  Arthur  to  receive,  the  dividends  and 
interest  of  the  same  for  her  sole  and  only  proper  use  and 
benefit,  whether  married  or  unmarried.  And  upon  this 
further  trust,  that  in  case  the  said  Eliza  Arthur  should 
intermarry  with  any  person  of  good  character,  having 
property  equal  in  value  to  the  said  £8,000  £8  per  cent 
Bank  Annuities,  and  such  intended  husband  should,  prior 
to  the  solemnization  of  such  marriage,  effectually,  and  to 
the  good  liking  of  his  said  trustees,  settle  and  secure  to 
be  paid  to  or  for  the  use  of  such  marriage,  such  sum  or 
sums  of  money  as  should  be  equal  to  the  provision  there- 
inafter by  him  made  for  such  issue,  then  that  they,  the 
said  trustees,  and  the  survivors  and  survivor  of  them, 
and  the  executors,  administrators,  and  assigns  of  such 
survivor  should  assign  and  transfer  unto  and  amongst  the 
child  and  children  of  such  marriage  the  following  proper- 
tlouB  of  the  said  £8,000  £3  per  cent  Bank  Annuities— 
♦ihat  is  to  say: — ^In  case  there  should  be  but  one  such 
^ild,  the  issue  of  such  marriage,  whether  a  son  or  a 


daughter,  the  sum  of  £2,000  £8  per  cent  Bank  Annui- 
ties to  be  assigned  or  transferred  to  such  child,  being  a 
son,  at  twenty-one,  or  being  a  daughter,  at  twenty-one  or 
marriage;  but  in  case  the  same  should  happen  during 
the  lifetime  of  the  said  Eliza  Arthur,  then  such  transfer 
to  be  postponed  until  after  her  death;  but  in  case  there 
were  two  or  more  such  children,  then  to  assign  or  trans- 
fer the  sum  of  £1,000  £8  per  cent  Bank  Annuities  to 
each  of  such  children  not  exceeding  eight  in  number,  to 
sons  at  twenty-one,  and  to  daughters  at  twenty-one  or 
marriage;  but  in  case  there  should  happen  to  be  more 
than  eight  such  children,  then  to  assign  and  transfer  the 
whole  of  such  £8,000  £8  per  cent.  Bank  AnnuiUes 
among  all  such  children  in  equal  shares  and  proportions, 
at  twenty-one  or  marriage:  and  upon  this  further  trust, 
that  after  the  decease  of  the  said  Eliza  Arthur,  without 
having  been  married  as  aforesaid,  then  that  the  said 
trustees  should  assign  the  whole  of  the  £8,000  £8  per 
cent  Bank  Annuities,  or  in  case  of  her  being  married  as 
aforesaid,  leaving  children,  then  only  such  part  of  the 
£8,000  £3  per  cent  Bank  Annuities  as  he  had  not  there- 
inbefore directed  to  be  applied  for  the  benefit  of  such 
children,  unto  and  between  his  nephew  John  Nunes 
Vizeu,  and  his  godson  Francesco  Nunes  Vizeu,  share  and 
share  alike,  for  their  own  use  and  benefit  And  the  said 
testator  directed  that  if  the  said  Eliza  Arthur  should 
happen  to  many  any  person  not  having  property  equal 
in  value  to  the  said  sum  of  £8,000,  and  whom  his  said 
trustees  should  otherwise  think  an  improper  and  unbe- 
coming match  for  her,  then  that  the  said  trustees  should 
pay  to,  or  permit  the  said  Eliza  Arthur  to  receive,  half  of 
the  interest  and  dividends  of  the  £8,000  during  her  life 
instead  of  the  whole,  and  in  that  case  the  children  by 
such  husband  should  not  be  entitled  to  any  benefit  under 
his  said  will.  The  testator  died  on  the  27th  of  Septem- 
ber,  1815.  The  will  was  proved,  and  £8,000  £Z  per 
cent,  reduced  annuities  invested  in  the  names  of  the  trus- 
tees and  of  Eliza  Arthur,  and  they  paid  her  the  divi- 
dends until  her  marriage  with  Captain  William  Henry 
Bacchus,  which  took  place  in  September,  1819.  Pre- 
viously to  this  event,  the  trustees,  who  fully  approved  of 
him  personally,  required  a  statement  from  him  of  the 
value  of  his  property,  which  he  furnished,  whereby  it 
appeared  that  whereas  the  then  value  of  the  £8,000 
stock  was  £5,600,  the  value  of  his  property  was  £5,715. 
They  then  wrote  a  letter  to  Eliza  Arthur,  approving  of 
Captain  Baochus's  character,  and  stating  that  a  bond  (in. 
the  penal  sum  of  £1,600)  to  be  given  by  him  as  a  security 
for  £8,000  £8  per  cent  reduced  for  the  issue  of  the 
marriage  was  to  their  approbation  and  good  liking,  pro- 
vided Captain  Baochus's  property  was  of  the  nature 
required,  and  the  bond  was  a  security  within  the  intent 
and  meaning,  and  according  to  the  construction  of  Mr. 
Vizeu's  will,  but  not  otherwise.  On  the  same  day  (the 
8rd  of  September)  the  bond  was  executed,  the  condition 
of  which  expressed  it  to  be  as  a  settlement  or  security 
for  the  issue  of  the  marriage,  provided  the  property  of 
the  said  William  Henry  Bacchus  was  of  the  nature  re- 
quired, and  the  said  bond  was  a  settlement  or  security 
within  the  meaning  and  according  to  the  true  construc- 
tion of  the  said  will,  but  not  otherwise;  and  then  it  con- 
tinued in  the  terms  of  the  will  as  to  the  division  amongst 
the  children,  to  take  effect  after  his  death,  in  which  case 
the  bond  should  be  void,  but  otherwise  of  full  force  and 
effect  The  marriage  took  place  the  next  day,  and  a 
question  arising  whether  Eliza  Bacchus  was  entitled  to 
the  whole  of  the  income  under  the  terms  of  the  2nd 
proviso  in  the  will,  the  original  bill  was  filed  by  Ci4>tain 
and  Mrs.  Bacchus  against  the  trustees,  and  Sir  John 
Leach  made  a  decree  ordering  payment  of  the  whole 
income  to  her,  and  censuring  the  conduct  of  the  trustees. 
There  were  two  children  of  the  marriage,  William  Henry 
Bacchus  and  Eliza  Bacchus;  and  Captain  Bacchus  having 
died  several  years  since,  and  Eliza  Bacchus  in  1861,  and 
the  £8,000  £8  per  cent  reduced  annuities  having  been 
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brought  into  court  in  the  soit,  the  petitions  in  question 
were  presented. 

OlasM,  Q,C.,  Joihua  Williams^  and  MarteUy  for  the 
fixBt  petition,  contended  that  the  marriage  being  to  the 
good  liking  of  the  trustees,  and  there  being  a  true  state- 
ment of  Captain  Baoohus's  property,  which  exceeded 
£8,000,  the  terms  of  the  will  had  been  complied  with; 
and  moreover  the  question  was  concluded  by  Sir  John 
lieaoh's  decision.  The  words  were  '*  settle  or  secure,''  not 
^  mmd"  The  trustees  had  the  control,  and  were  justified: 
1  &  2  Vict  c  110;  Stokoe  v.  Qwan,  29  Beav.  637,  9 
W.  R.  801. 

JSailjf,  Q.C.y  and  Archibald  Smith,  appeared  upon  the 
crofls  x>etition,  and  argued  that  it  appeaJred  clearly  upon 
the  letter  of  the  trustees  and  the  condition  in  the  bond 
that  the  whole  question  was  left  open.  Nothing  ap- 
peared as  to  the  amount  of  the  property  besides  the  state- 
ment of  Captain  Bacchus,  and  the  decree  was  merely  as  to 
the  payment  of  the  income,  and  not  the  distribution  of  the 
fund:  Wilkes  y.  Steward,  G.  Cooper's  Rep.  6;  MUU  v. 
Osborne,  7  Sim.  30. 

JFhrers,  for  Francesco  Nunes  Vizen. 

De  OesCf  for  other  parties. 

Ola^e,  Q.C.,  in  reply,  referred  to  Langston  v.  Ollivant, 
O.  Cooper's  Rep.  33;  Remington  y.  DeveraU,  2  Anstr.  550. 

June  8. — ^EiKDEBSLET,  Y.C.,  after  stating  the  facts, 
said  that  Captain  Bacchus  not  being  able  to  place  the 
£5,000  in  the  hands  of  the  trustees,  they  seemed  to  have 
taken  advice  on  the  question,  but  whether  of  counsel  or 
not  did  not  appear,  nor  was  it  material;  and  then  came 
the  bond  and  letter.  The  trustees  were  in  a  difficulty  as 
to  the  property,  otherwise  entirely  approving  of  the  mar- 
riage, and  they  acted  perfectly  right,  not  wishing  to 
oppose  the  marriage.  The  marriage  took  place,  and  then 
came  the  bill,  and  the  answer  of  the  trustees,  stating  all 
the  circumstances,  and  submitting  that  it  was  not  neces- 
sary to  show  that  Captain  Bacchus  had  property  equal  to 
the  £8,000  stock,  and  the  cause  coming  on,  Sir  John 
Leaoh,  upon  the  evidence,  determined  that  Mrs.  Bacchus 
was  entitled  to  the  whole  income,  because  the  clause  in  the 
will  did  not  make  that  dependent  on  the  settlement,  but 
the  good  character  of  the  husband,  if  his  property  was 
equal  in  value,  so  that  the  trustees  were  satisfied  with  the 
propriety  of  the  match.  As  to  his  censureof  the  trustees, 
it  must  have  been  that  they  ought  to  have  been  satisfied 
that  Mrs.  Bacchus  was  entitled  to  the  whole  income;  if  it 
was  as  to  their  assent  to  the  marriage,  and  the  bond  being 
given,  with  all  due  respect,  his  Honour  could  not  concur 
in  it,  but,  in  justice  to  their  memory,  considered  their 
conduct  perfectly  correct.  The  £8,000  being  brought 
into  court,  Sir  John  Leach  did  what  would  hard^  be  done 
now,  for,  having  no  jurisdiction  over  anything  but  the 
£8,000,  he  directed  payment  of  the  costs  out  of  the  whole 
assets.  Mrs.  Bacchus  being  dead,  and  there  being  two 
children,  assuming  the  bond  of  Captain  Bacchus  such  a 
security  as  the  will  required,  £2,000  would  belong  to 
them,  and  a  similar  sum  under  the  bond,  and  the  question 
was  whether  they  were  entitled  each  to  two  sums  of 
£1,000,  or  whether  the  bond  given  by  Captain  Bacchus 
was  in  satisfaction  of  the  provision  given  by  the  will  in 
respect  of  the  right  of  the  issue  to  have  any  benefit  out 
of  this  property.  Cases  were  cited  on  the  point  whether 
a  bond  was  a  good  security,  but  they  scarcely  applied,  nor 
was  it  to  be  expected  that  any  would  be  found  exactly  in 
point:  that,  in  Sir  George  Cooper's  reports,  of  Wilkes  v. 
Steward  came  nearest:  but  it  was  a  case  of  a  direction  and 
power  to  invest,  which  was  not  this  case.  Here  it  was 
the  interpretation  of  a  condition  annexed  to  a  gift  in  a 
wQl;  and  therefore,  even  if  cases  were  found  in  the  same 
tezms  the  same  principle  might  not  necessarily  govern 
botiL  The  words  were — **  prior  to  the  solemnization  of 
the  marriage,"  and  it  occurred  to  his  Honour  during 
iha   azgoment    that    if   the   result   was   that   under 


the  bond  there  was  sufficient  to  provide  the  £2,000, 
whether  that  ought  not  to  be  considered  a  satisfaction  of 
the  condition;  but  if  the  testator  had  so  intended  he  might 
have  expressed  it  by  providing  that  Captain  Bacchus  or 
his  executors  or  administrators  should  transfer  to  the 
children  a  sum  equal  to  that  he  was  about  to  provide  for 
them,  whereas  the  words  being  **  settle  or  secure  prior  to 
the  marriage,"  the  Court  was  precluded  from  con- 
sidering anything  subsequent.  The  question  was 
whether  at  the  time  of  the  execution  of  the  bond  there 
was  a  satisfaction  of  the  condition.  Not  without  great 
hesitation  his  Honour  thought  there  was  not.  The  instru- 
ment was  at  the  time  a  precarious,  uncertain,  and  could 
not  be  called  an  effectual  security.  If  it  were  to  be  held 
otherwise  it  would  be  contrary  to  all  the  cases  on  trustees 
investing  trust  moneys,  and  the  spirit  and  course  of  decision, 
but,  in  the  absence  of  authority,  that  was  the  plain,  natural, 
and  honest  interpretation,  l^e  bond  depended  entirely  on 
the  chance  whether  Captain  Bacchus  at  his  death,  or  when 
it  was  payable,  possessed  assets.  Would  any  prudent  man 
not  desiring  to  benefit  another,  but  having  regard  to 
prudential  considerations  of  his  own,  lend  money  on  such 
a  security  ?  He  might  do  it  at  high  interest,  but  it  would 
be  a  speculation  and  a  risk.  So  far  as  to  the  general 
principle,  but  looking  at  this  particular  case,  there  being 
only  a  margin  of  £115,  and  having  regard  to  the  period 
(1819),  there  being  the  chance  of  the  stock  rising,  no 
prudent  man  would  lend  £5,000  on  such  a  bond.  Whe- 
ther, therefore,  it  was  considered  generally  or  specially, 
if  it  was  then  worth  £100,000,  not  being  dependant  on 
the  then  value,  but  on  the  death  of  Mr.  Bacchus,  which 
did  not  happen  till  1861,  when  it  might  not  have  been 
worth  five  shillings,  the  money  was  not  well  and  effectr 
ually  secured,  and  the  issue  were  not  entitled,  but  the 
money  belonged  to  the  respondents  on  the  first  petition, 
and  the  petitioners  on  the  second.  One  order  on  both 
petitions.    Costs  of  all  parties  out  of  the  fund. 

Solicitors,   €k)x  Sf  Stone;  Martin,  Thomas,  ^  HoUins  ; 
Cromder  ^  Maynard;  Upton,  Johnson,  ^  Upton, 


V.C.K.  Rakdfield  r.  Raxdfield.       June  2,  3. 

Will — Construction — Costs — Taking  up  copyholds — Third 

witness  devisee. 

Where  a  testator  has  not  directed  a  conversion  of  his 
property,  so  as  to  form  a  mixed  fund,  the  costs  of  adminis- 
tering his  estate,  and  of  appeals  on  questions  of  construc- 
tion, J^'c,  are  chargeable  upon  the  personal  estate,  and  if 
there  is  a  deficiency,  then  on  the  real  estate  in  aid. 

Where  there  is  a  devise  in  fee  with  an  eweoutory  gift 
over  of  copyholds,  the  taking-up  is  payable  by  the  devisee 
in  the  absence  of  any  custom. 

Where  a  devisee  puts  his  name  to  a  second  clause  of  at- 
testation to  a  wiU  as  a  third  witness  at  the  request  of 
another  person,  but  oltjected  to  by  the  testator,  that  is  an 
attestation  of  the  will  within  the  I5th  section  of  the  Wills 
Act,  and  the  interest  of  such  person  goes  to  the  heir  at  law. 

This  case  now  came  on  for  further  consideration  on  the 
chief  clerk's  certificate.  The  bill  was  filed  by  Harriet 
Reeve  Randfield,  widow  of  William  Cass  Randfield,  who 
had  died  without  issue,  to  administer  the  estate  and  esta- 
blish the  will  of  William  Randfield,  and  the  chief  ques- 
tion was,  what  interest  William  Cass  Randfield  took  under 
the  wilL  His  Honour,  in  January,  1857,  decided  that  he 
took  an  absolute  interest  in  both  the  real  and  personal 
estate.  This  decision  was  appealed  from  to  Lord  Cran- 
worth,  who  was  of  opinion  that  in  the  events  which  had 
happened,  as  to  both  real  and  personal  estate,  those 
entitled  in  the  event  of  William  Cass  Randfield  dying 
without  issue  were  entitled;  in  other  words,  that  they 
took  under  an  executory  devise  over,  which  took  effect. 
The  case  was  then  carried  to  the  House  of  Lords,  and 
it  was  held  that  William  Caas  Randfield  was  absolutely 
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entitled  to  the  peraonal  estate,  bnt  their  Loidfihips 
oonfirmed  Lord  Cranworth's  decision  as  to  the  real  estate. 
It  appeared  that  WUliam  Cass  Eandfield,  on  the 
supposition  of  being  absolutely  entitled,  had  exchanged 
some  of  the  real  estate,  and  paid  £60  for  equality. 
Under  these  circumstances  three  questions  arose;  first, 
how  the  costs  of  the  suit  should  be  borne;  next,  whether 
the  fines  of  taking  up  certain  copyholds  on  the  death  of 
William  Gass  Bandfield  were  chargeable  upon  the  testa- 
tor's estate;  and  thirdly,  whether  Grace  Beeston  (now  de- 
ceased), who  had  signed  her  name  to  the  testator's  wiH, 
had  thereby  forfeited  her  interest.  As  to  the  first  ques- 
tion. Lord  Cranworth,  by  his  decree,  declared  that  the 
costs  as  between  solicitor  and  client  of  all  parties  in  this 
cause,  including  the  said  appeal,  ought  to  be  borne  and 
paid  out  of  the  estate  of  the  testator  William  Bandfield. 
As  to  the  second  question,  there  was  a  direction  in  the 
testator's  wiU,  desiring  all  his  just  debts,  funeral  expenses, 
and  the  charges  of  proving  his  will  and  the  taking- 
up  of  the  copyhold  estates,  should  be  fully  paid  and  satis- 
fied. Upon  this  Lord  Cranworth  gave  general  liberty  to 
apply  after  the  death  of  Ann  Bandfield,  the  widow,  and 
he  directed  inquiries  as  to  other  points,  and  especially  as 
to  the  circumstances  attending  the  execution  and  attesta- 
tion of  the  will^  and  how  it  was  that  Grace  Beeston 
signed  her  name.  Upon  this  the  chief  clerk  had  found 
that  the  testator  executed  his  will  in  the  presence  of  his 
widow,  Grace  Beeston,  John  Groom,  James  Harris,  and 
William  Cass  Bandfield;  and  having  so  executed  it,  it  was 
attested  by  Groom  and  Harris  at  the  foot  of  the  third 
page.  But  the  testator  was  not  satisfied  with  the  at- 
testation, and  accordingly,  at  his  request,  at  the  top  of  the 
fourth  page,  the  following  memorandum  was  added  by 
his  son: — *'  This  last  will  and  testament  was  signed  in 
our  presence,  and  in  the  presence  of  each  other,  by  him," 
and  this  memorandum  was  attested  by  Groom  and  Harris. 
The  testator's  wife,  Ann  Bandfield,  then  requested  Grace 
Beeston  to  add  her  name  to  this  memorandum,  which  the 
testator  objected  to,  as  being  quite  unneoessazy,  bnt  Ann 
Bandfield  persisting  in  the  request,  and  to  oblige  and 
satisfy  her,  Grace  Beeston  signed  her  name  under  those  of 
Groom  and  Harris.  Grace  Beeston  being  one  of  the  per- 
sdna  entitled  after  the  death  of  William  Cass  Bandfield, 
without  issue,  according  to  the  decision  of  the  House  of 
Lords,  the  question  arose  whether  her  signature,  being 
quite  unnecessary  to  the  validity  of  the  will,  was  an 
attestation  within  the  terms  of  the  15th  section  of  the  Wills 
Act  (7  WilL  4,  and  1  Vict.  c.  26),  which  was  as  follows: — 
**  If  any  person  shall  attest  the  execution  of  any  will,  to 
whom  or  to  whose  wife  or  husband  a  beneficial  devise, 
legacy,  estate,  interest,  gift,  or  appointment  of,  or  affect- 
ing any  real  or  personal  estate  (other  than  and  except 
chargfes,  and  directions  for  the  payment  of  any  debt  or 
debts),  shall  be  thereby  given  or  made,  sudi  devise, 
legaoy,  estate,  interest,  gift,  or  ai^iointment  shall,  so  far 
only  as  oonoems  such  persons  attesting  the  execution  of 
sucli  win,  or  the  wife  or  husband  of  such  person,  or  any 
pesBOSi  claiming  under  such  person,  or  wife,  or  husband, 
be  utterly  null  and  void,  and  such  person  so  attesting 
shall  be  admitted  as  a  witness  to  prove  the  execution  of 
such  will,  or  to  prove  the  validity  or  invalidity  thereof, 
notwithstanding  such  devise,  legaoy,  estate,  interest,  gift, 
or  appointment  mentioned  in  such  wilL" 

•^A%»  Q'O.,  and  Shohbeare,  appeared  for  tbe  plaintiffs. 
Cole,  Q.Cy  and  U,  JE,  Kay,  for  Ann  Bandfield. 
ffkme,  Q.C.,  and  Diokimon,  for  the  other  defendants. 
J?a%,  ^.{7.,  in  reply. 

Oases  cited:  CfMrUtian  v.  Ftiter,  2  Phffl.  161;  JokmUm 
V.  Todd,  8  Beav.  489;  JPickford  v.  Srown,  2  K.  &  J.  426, 
4W.  R.478;  mpl&y  v.  Moysey,  1  Keen.  578;  Stringer 
▼.  Earper,  26  Beav.  586;  Wigan  v.  Bowland,  11  Hare 
157,  1  W.  B.  888;  Cfurney  v.  Qnmey,  8  Drew.  208, 
«  W.   R.   858;    Tempegt  V.  Tmpest,  2  K.  k  J.   685; 


Oddy  V,  Woodford,  Seton  on  Decrees,  2nd  ed.,  599, 
H.  of  lids.  23rd  June,  1825,  Seton  on  Decrees,  last  ed., 
1  VOL,  161;  8(mdergy.  MiUer,  25  Beav.  154,  6  W.  B.454. 

EiifDEBSLEY,  V.C,  said  that  a  gxeat  deal  of  erpmaae 
had  been  incurred  in  this  case  by  reason  of  the  testatcnr 
having  attempted  to  make  his  own  will;  the  case  had 
first  come  before  him,  then  before  Lord  Cranworth,  and 
then  before  the  House  of  Lords.  William  Cass  BandfieUL's 
interest  being  ultimately  decided  to  be  contingent  as  to 
the  real  estate,  and  absolute  as  to  the  personalty.  Wil- 
liam Cass  Bandfield  died  without  issue,  having  by  his  w91 
left  all  personal  prop^ty  to  his  widow,  the  plaints,  'who 
was  also  his  executrix,  so  that  she  represented  evexy  in- 
terest except  that  of  legal  personal  r^uresentative  of  tlie 
original  testator,  and  this  bill,  therefore,  was  a  Texy 
proper  bill,  and  now  came  on  upon  the  certificate  of  the 
chief  clerk,  and  did  not  touch  the  decree  of  Lord  CEan- 
worth,  except  as  to  the  real  estate,  which  decree,  having 
made  contrary  declarations  as  to  the  personalty,  had 
been  so  far  varied  by  the  decision  of  the  Heose 
of  Lords.  Various  questions  of  no  ordinary  character 
arose.  The  principal  one  was  as  to  the  costs.  The 
suit  was  to  administer  both  real  and  persosial  estate 
upon  the  construction  of  the  will  with  respeet  to 
both,  and  it  was  obvious  that,  as  far  as  it  was  a 
mere  administration  suit,  all  the  expenses  of  the  suit 
would  come  out  of  the  personal  estate,  up  to  this  time, 
as  to  the  administration  in  chambers  (not  on  the  question 
of  right)  qttacunque  via,  and  whatever  was  the  right 
conclusion  as  to  the  apportionment  of  the  costs,  the  costs 
of  the  administration  must  come  out  of  the  personal 
estate.  But  the  determining  the  rights  of  the  parties 
had  naturally  occasioned  considerable  expense,  arising 
from  the  difference  of  opinion  on  the  questions,  othepwise 
the  costs  might  have  been  comparatively  trifling,  so  for 
as  related  to  the  original  bill  and  original  hearing.  The 
appeals  had  occasioned  the  expense,  and  assuming  they 
were  perfectly  justifiable,  ought  those  costs  or  any  portion 
to  be  borne  by  the  real  estate,  either  by  way  of  payment 
or  by  throwing  upon  it  specifically  the  costs  specially  oo- 
casioned  by  it,  apportioned  according  to  the  relative 
values;  or  ought  all  the  costs,  induding  the  costs  of  the 
decision  of  the  questions  of  right,  to  come  out  of  the  per- 
sonal estate?  If  the  matter  were  re*  Integra^  his  Honour^ 
tendency  would  be  to  hold  that  inasmuch  as  the  real  estate 
went  one  way  and  the  personal  estate  another,  so  far  asthe 
costs  were  incurred  by  determining  the  rights  of  the  real 
and  personal  estates,  primd  facie,  those  two  estates 
ought  to  bear  some  portion  of  the  costs.  Periiaps,  in  1 
strictness,  the  oosts  arising  from  the  questions  relating 
to  the  real  and  personal  estate,  assuming  it  could  be 
done,  occurring  incidentally,  i^ould  be  apportioned 
between  the  two.  But  whatever  opinion  his  Honour 
might  have  H  priori,  if  he  found  on  deliberate  considera- 
tion and  argument  that  there  were  decisions  the  other 
way,  by  other  judges,  it  wouM  not  be  right,  nor  for  Ite 
interest  of  suitors,  that  there  should  be  a  difference  or 
vacillation  of  opinion;  and  where  two  judges  of  co-ordi- 
nate jurisdiction  had  successively  recognised  certain  prin- 
ciples, this  Court  ought  to  follow  them.  His  Honour  then 
referred  to  Pioltfwd  ▼.  Brown,  2  K.  &  J.  426,  and 
Stringer  v.  Harper,  26  Beav.  586,  in  which  it  was 
held  that  where  a  testator  directed  a  conversion  of 
the  real  estate,  the  proceeds  of  such  sale  and  the 
personalty  to  form  one  mixed  fund,  in  such  a  case  I 
there  should  be  an  apportionment  of  the  costs  between  I 
the  realty  and  personalty,  because  the  testator  had  ^des- 
tined the  mixed  fund  to  the  same  objects,  yet  where  -tiieie  I 
was  no  such  direotion,  the  cost)  v.  ould  not  be  apportianed; 
and  not  only  the  costs  of  admini  ration,  but  of  deoidix^  I 
the  tights,  must  be  borne  \fj  the  ;  eraonal  estate,  in  Ibe 
same  way  as  simple  contract  debt  .  the  personal  eetito 
must  first  bear  the  payment^  and  if  that  was  not  sitff- 
oient^  then  the  real  estate.    There  wa^*  no  oaee  in  whkh. 
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se  not  being  a  mixed  fond  l^  conveEBion,  the  Gonrt 
1  detennined  thexe  ahonid  be  an  apportionment;  San- 
«  ▼  MUler,  25  Beav.  154,  wag  the  nearest.  Under  these 
mixnstanoes  his  Honour  was  boond  to  hold  that  the 
ts  of   the  snity  including  the  appeals,  must  be  paid 
b-of  tbe-  personal  estate^  aad  in  oaae  of  a  defloiefnoy^  of 
»  pexacaai^  Hke^  most  be  paid  oat  of  the  real  estate. 
Hi  respect  to  the  question  whether  the  testator's  per- 
lal  estate  was  to  pay  charges  incurred  by  taking  up  the 
yjhxMB  at  the  death  of  IHIliam  Gaas  BandfieM,  the  tes- 
or  had  directed  that  the  costs  of  his  debts,  funeral 
ol  tartaTiMitaiy  <gq^ett8as»  and  tsking  up  the  oopyliolds 
mid  b9  fully  paML    Altliougb,  in  the  abseaoe  of  any 
itesB,  the  taking  xtp  would'  be  payable  by  the  owner  in 
t  Bobjaot  to  an  egaentoiy  dsvise  o^er,  hoie  there  was 
■uteB  l^ait  these  in  nmaiader  should  pay,  and  this 
e  oaae^  within  that  custom;  but  the  daase  in  the  will 
•  peealiar,  and  did  not  extend  to  futoie  fines.    [His 
moor  read  the  dauaea  Mlowing].     Lord  Orsnworth 
eotedthnt<«  thedeathof  Amie  Bandfleld  there  should 
libertjy'tO'appfy,  ai^  that  was  aU  he  could  do;  no  epe- 
Idiraotiett  waaneoessaiy;  Astotheezxdiange,tlie£60 
ut  be  got  bade  by  these  in  remainder  from  the  ex- 
yiger,  wba  would  reooverover  from  the  plaintiff.    The 
ly  remaiBtng  question  waa  as  to  Graoe  Beeston.    It  did 
t  appear  that  the  tsetator  objected  to  her  adding  her 
me  beoause  she  wovld  lose  by  it^  but  aa  it  appeared  on  the 
bdtence  because  it  was  unnecessary.  Waa  i^is  case,  within 
3  Uttk  section  of  the  Wills  Act  (1  Vict.  c.  26),  an  attes- 
lon  of  ^e  will?    The  words  must  have  their  ordinary 
9eptation  unless  the  context  rendered  it  impossible — **  if 
f  person  shall  attest  the  execution  of  any  wiU  the  be- 
est  givesx  to  such  person  shall  be  void.''    Was  it  an 
iesti^ion  of  the  execution?    The  plain  meaning  of  the 
ids  **  signing  his  or  her  name,''  was  as  a  witness  to  the 
nse  of  attestation,  by  which  the  signature  of  the  tes- 
nt  was  attested.  Was  it  a  clause  of  attestation  to  which 
ftce  Beeeton's  name  was  attached?     Clearly  it  was;  it 
B  intended  by  the  testator  to  be  so;  he  himself  re- 
Bsted  it  to  be  put  there,  and  it  was  at  his  desire  that 
oom  and  Harris  signed  it,  and  clearly  they  signed  it  as 
lanse  of  attestation;  in  the  words  of  the  15th  section 
» attest  tb^  execution."   No  doubt  a  less  number  of  wit- 
■ea  waa  sufficient,  but  Qraoe  Beeeton  baring  dgned 
r  name  eeuustly  in  the  same  way  as  the  other  persons 
■boot  any  distinction,  could  it  be  said  that  she  had  not 
Bed  the  danse  of  attestation,  and  thereby  attested  the 
ootiaa  of  the  will?   It  was  a  matter  of  regret  and  a 
didiip^  no  doubt,  but  it  was  absolutely  necessary  to 
keie  to  the  true  construotion  of  the  clause,  and  not  to 
>w  any  consideration  of  hardship  to  influence  the  mind 
the  Court.    His  Honour  was  therefore  ol^ged  to  de- 
ft that  Grace  Beeeton  was  excluded,  and  that  the  pro- 
tv  wbkh.  she  would  haye  taken  went  to  the  heir  at 
r  of  the  testator. 
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Vlurre  a  difendant,  to  avoid  plotting  in  an  aocountf 
idi  to  all  the  relief  and  some  of  the  discovery  sovghty 
he  plaintiff  may  he  entitled  to  some  relief  which  the 
^does  not  specifically  meet,  it  covers  too  much,  and  will 
imply  overruled  in  the  usual  form, 

liis  oaae  came  on  upon  a  plea  and  answer  put  in  to  an 
nded  bill,  seeking  to  establish  the  will  of  Bichard 
ritt^  and  carry  out  the  trusts, foran  account,  a  deolara- 
I  Uiat  the  residuary  legateea  wereentitled  to  a  lien  on 
■in  partnesslnp  property,  for  a  receiyer,  for  a  deHyery 
d!  such  property,  and  for  a  sale.  The  bill  stated  that 
testate  carried  on  business  at  St  Ann's  Wharf, 
OQgh,  aa  a  hn^  ftwitor  and  coal  merchant^  and  made 
iiil^  dated  the  7th  of  Mazoh,  18id,  as  followR— **  I 
t  wd  bequeath  to  my  wife  Lupy,  for  the  usa  and 


benefit  of  herself  and  children,  all  my  household  pro^er^ 
at  Tulse-hin — nam^,  furniture,  linen,  wine,  &o.  I  re- 
quest my  brother,  George  Hewitt,  of  Birxninghsuai,  t6  be  my 
executor,  jointly  with  my  wife  Lucy,  executrix,  and  I 
give  and  bequeath  to  them,  in  trust  for  the  general  use 
and  benefit  of  my  wife  Lucy  and  my  children,  the  residue 
of  my  property  of  eresy  desociptkm  whalnpe¥et;  and 
after  tdie  death  of  my  wife  Lucy,  I  daaize  that  my  peo- 
pertj  may  be  equally  divided  among  my  ciMMren/'  The 
testator  died  in  Hay,  1850,  leaying  hfe  w£is  and  the 
plaintifEs  Bichard  Hewitt,  Arthur  Hewitt,  Lupy  Hewitt, 
and  Frederidc  Hewitt  survifing.  That  the  testator  died 
possessed  of  oonsideraWe  prupetly,  snok  aa  hops,  coals, 
&a,  at  the  wharf,  the  house  at  Tulse-hill,  and  cadi  and 
fixtures,  &0.,  and  a  £1,000  pdioy  on  Ms  life  in  tte  AlkB 
Office.  That  George  Hewitt,  though  he  renonnoed  pm- 
bate,  acted  and  interfered  in  ^  trusts  under  a  power  of 
attom^  tixnn.  Jiocy  Hewitt^  and  receiTed  property  to  a 
considerable  amount.  Hiat  George  Hewitt  induoed  Luoy 
Hewitt  to  oazzy  on  tike  business  and  apply  the  profits  lor 
that  purpose  to  the  amount  of  £4,000,  at  least,  unler 
articles  of  partnership  between  them,  dated  the  7th  of 
September,  1 850,  for  seyen  years  on  certain  terms,  and 
determinable  in  certain  eyents;  and  that  such  business 
was  carried  on  accordingly.  That  in  1859  the  coal 
business  was  disposed  of,  and  branch  businesses  carried 
on  by  George  Hewitt  at  Wolyerhampton  and  different  places 
under  different  styles.  That  in  1862  £3,000  was  due 
from  George  Hewitt,  but  the  partnership  was  indebted  to 
Lucy  Hewitt  to  a  large  amount.  The  bill  then  stated  ap- 
pHoafcions  to  George  Hewitt,  and  a  statement  by  him  that 
he  was  about  to  enter  into  a  fresh  partnership,  and  would 
be  able  to  repay  what  was  due;  and  an  agreement  by  Lucy 
Hewitt  to  diasolye  partnership  in  March,  1863;  and  the 
bill  charged  that  George  Hewitt's  renunciation  of  the 
executorship  was  merely  colourable,  that  he  was  still 
liable,  and  that  he  did,  in  fact,  act  as  executor,  that  the 
plaintifb  had  a  lien  on  the  partnership  assets,  and  that 
George  Hewitt  was  still  carrying  on  business  at  4,  Calyert- 
buildings.  Borough,  and  prayed  as  aboye. 

George  Hewitt  put  in   a  plea  and  answer  to  this 
bill.    By  the  answer  he  went  fully  into  the  circum- 
stances by  way  of  explanation  and  denial,  and  pleaded 
to  all  the  relief  sought  by  the  amended  bill,  and  to 
all  the  discoyery  sought  by  certain  specified  interroga- 
tories,  pleading  liiat  he  neither  was  executor,  nor  did  he 
eyer  administer  as  executor,  of  Bichard  Hewitt;  and  prayed 
the  judgment  of  the  Court  in  the  usual  form,  and  to  be 
dismissed  with  costs.    At  the  end  of  the  answering  part 
was  this  passage — ^^'I  haye  put  in  the  second  plea  in 
order  to  facilitate  the  trying  at  a  little  cost  the  right  of 
the  plainti&  to  the  account  and  relief  sought  by  the  said 
bill,  and  in  order  to  ay  old  the  expense  of  filing  costly  and 
lengthy   accounts,  which   for  the  purpose  of  discoyery 
would  be  utterly  useless,  as  the  same  would  be  but  a  tran- 
script of  the  books  of  account  between  me  and  the  defen- 
dant Lucy  Hewitt,  and  which  accounts  haye  been  always 
open  to  the  inspection  of  the  defendant  Lucy  Hewitt  and 
any  members  of  her  family.    In  fact,  the  plaintiff  Arthur 
Hewitt,  for  seyeral  years  past,  has  been  employed  at  a 
salary  in  keeping  the  said  accounts.     He  is  fully  ac- 
quainted with   the   same,  and  has  always  had  access 
thereto,  was  brought  up  by  me  with  a  yiew  to  establish- 
ing him  in  the  hop  trade,  and  is  fully  instructed  in  all 
the  detaUs  of  the  said  business." 

Baily,  Q.(7.,and  W.  M,  Mlis,  appeared  in  support  of 
the  plea,  and  argued  that  the  fact  of  George  Hewitt  being 
executor  was  denied — ^fae  was  only  an  agent,  and  no  bill 
could  be  filed  against  an  agent:  Wentworth  on  Executors, 
p.  92.  The  object  of  the  plea  was  to  ayoid  setting  out 
general  accounts.  A  plea  might  be  goodin part  and  bad 
in  part:  Great  Luooernhfrnrg  Jtailwa^  Company  y.  Sir  W, 
Magimy,  28  Beay.  646;  Loehteood  y.  Ahdy^  14  Stm.  487' 
litti  Cons.  Ord.,  8th  and  Sth  rule,  p.  4i^. 
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Ghakcebt.  Re  Willemhall  Chapel  oT  tSA8B.~EB  Shtth  and  Abnold's  Estates.  Ohakcekt. 


Olaue^  Q,C.,  and  Kingdon,  in  snpport  of  the  bill*  were 
not  called  npon,  but  referred  to  Duncalf  v.  Blake,  1  Atk. 
53;  Huggin$  t.  York  Buildings  Company,  2  Atk.  44; 
Lord  Derby  v.  Duke  of  Athol,  1  Ves.  205.  See  also  Mit- 
ford's  Pleading,  5th  ed.,  by  Smith,  277  et  seq, 

KiNDEBSLEY,  Y.C.,  said  that  this  was  a  jurisdiction 
most  sparingly  exercised.  A  plea  was  seldom  successfnl, 
and  it  was  no  disparagement  to  the  skill  of  the  draoghts- 
man  or  calling  in  question  the  bona  fide$  to  say  that  in 
the  present  case  it  must  f  aiL  It  appeared  to  his  Honour 
that  the  plea  covered  too  much,  professing  to  be  a  plea  to 
certain  interrogatories  not  necessarily  dependant  on  the 
question  whether  Greorge  Hewitt  was  or  was  not  executor. 
Consistently  with  the  plea,  which  denied  the  executorship, 
the  plaintiff  might  be  entitled  to  some  of  the  relief  asked, 
and  the  plea  would  not  necessarily,  therefore,  cover  that 
relief,  although  he  pleaded  to  alL  A  plea  which  covered 
too  much  was  bad.  No  doubt  it  would  be  a  great  conv^ 
nience  to  the  defendant  to  be  saved  putting  in  the 
account;  but  that  could  not  be  done  by  this  plea,  which 
must  be  simply  overruled  in  the  usual  form. 

Solicitors  for  the  plaintiff,  Futtoye,  Sawtell,  4*  Light- 
Joot, 

Solicitors  for  the  defendant,  Matthews,  Carter  4*  Bell. 


V.C.Z.  June  20. 

Be  WiLLENHALL  CHAPEL  OF  EASE. 

Sale  of  chapel   lands — BUston  Act — Payment  by  instal- 
ments* 

Under  the  7  ifr  S  Vict,  c,  xix.,  which  is  identical  with 
the  BUston  Act  (42  Geo.  3,  c.  cxvii.),  the  CouH  mill  direct 
the  payment  of  the  interest  of  purchase-money  for  church 
lands  by  instalments  to  the  incumbent,  th£  costs  to  come 
out  of  the  corpus. 

This  was  the  petition  of  the  incumbent  of  Willenhall 
chapel  of  ease,  being  a  district  of  the  parish  of  Wolver- 
hampton, asking  that  it  might  be  declared  that  the  peti- 
tioner was  entitled  to  the  interest  of  the  purchase  money 
for  certain  coal,  for  payment  of  the  costs  of  the  applica- 
tion out  of  £50  set  apart  for  that  purpose,  and  any  further 
costs  out  of  the  fund. 

About  seven  acres  of  the  chapel  lands,  which  contained 
coal,  had  been  let,  and  the  coal  sold,  and  it  was  agreed 
that  the  purchase  money,  at  the  rate  of  £525  per  acre, 
whether  coal  was  won  or  not,  should  be  paid  by  instal- 
ments— ^that  is,  £525  in  March  of  each  ;^ear — until  the 
whole  was  disdiarged,  with  interest;  and  if  any  coal  be- 
yond a  certain  amount  was  won,  that  an  additional  sum 
per  acre,jpr0  rata,  should  be  paid  in  respect  of  that.  £50 
had  been  set  apart  by  agreement  to  meet  the  costs..  The 
Act  of  Parb'ament  applicable  to  this  matter  was  a  private 
estate  Act  (7  &  8  Vict  c.  xix.,  s.  8),  which  was  in  substance 
identical  with  the  Bilst6n  Act  (42  Geo.  2,  c.  cxviL), 
Willenhall  chapel  having  been  endowed  and  vested 
in  trustees  in  the  time  of  James  I.;  and  the  Act 
provided  for  the  sale  or  leasing  of  the  coal  by  the 
incumbent  for  the  time  being,  and  that  the  moneys 
to  be  received  for  the  purchase  of  the  coal,  whether 
by  conveyance  or  leasing,  should  be  paid  into  the 
Court  of  Chanoery  and  invested  in  the  purchase  of 
other  lands,  and  in  the  meantime  to  be  laid  out  in  stock, 
and  the  dividends  of  the  stock  or  the  rents  of  the  lands, 
when  purchased,  to  be  paid  to  the  incumbent  for  the  time 
being;  but  there  was  no  provision  as  to  the  interest  of  the 
purchase  moneys.  It  appeared  that  this  Act  was  precisely 
the  same  as  the  Bilston  Act,  in  which  there  was  the  same 
omission;  but  Yioe-Chancellor  Wigram,  when  counsel,  had 
given  an  opinion  that  the  Bilston  Act  enabled  payment 
of  the  interest  to  the  incumbent,  and  the  Vice-chancellor 
of  England,  on  a  petition  presented,  had  decided  that  the 
Bilston  Act  did  authorise  such  payment  of  the  interest; 
bat  that  case  was  not  reported.    The  lease  having  been 


settled,  and  the  coal  purchased,  the  petition  was  presents 
as  above,  and  questions  were  raised  as  to  the  payment  c 
the  interest  to  the  petitioner,  and  how  the  costs  were  t 
be  paid. 

Olasse,  Q.C.,  and  Bird,  appeared  for  the  petitioner. 

X.  Mackeson,  for  the  purchaser,  submitted  the  qaestionj 

Traill,  for  the  trustees  of  the  chapel  land,  said  be  hn 
looked  into  the  Act,  and  did  not  think  he  could  oppos 
the  application. 

EiKDEBSLET,  Y.C,  Said  that  he  thougbt  the  words  o 
the  Act  were  large  enough:  it  was  the  plain  intention  o 
the  Act^  although,  perhaps,  not  within  the  exact  language 
In  the  ordinary  case  all  the  bond  fide  inoome  was  to  go  t 
the  incumbent.  By  arrangement  it  had  been  agreed  tha 
a  sum  not  fixed  should  be  subdivided  into  different  poi 
tions,  £525  being  for  every  acre,  and  such  additaonal  sun 
as  should  represent  coal  to  be  won  beyond  tiiat,  and  tha 
such  sum  should  represent  the  purchase  money  for  th< 
coal;  but,  instead  of  paying  it  down,  it  was  arranged  that 
it  should  be  paid  by  instalments,  with  interest,  and  there 
fore  it  was  not  only  in  the  form  of  income,  but^  inaamud 
as  interest  was  to  be  paid,  so  far  it  was  income  eo  nomine 
Under  these  circumstances,  his  Honour  had  no  hesitatioi 
in  making  the  order.  With  respect  to  the  costs,  it  w» 
not  a  case  of  tenant  for  life;  but»  on  the  oonstmction  oi 
the  Act,  the  corpus  ought  to  bear  the  costs. 


Solicitors,  Clark,  Woodcock,  ^'  Byland. 


V.C.K. 


June  20. 


Be  Smyth  and  Arnold's  Estates. 


Practice — Petition  for  leave  to  file  bill  of  review — Ordei 

under  Trustee  Belief  Act. 

On  a  petition  for  leave  to  file  a  bill  of  review,  the  CouTi 
must  be  satisfied  that  the  facts  are  recently  discovered 
and  that  there  are  grounds  for  a  claim.  For  this  purpos 
an  order  under  the  Trustee  Belief  Act  stands  on  the  sam* 
footing  as  a  decree  in  a  suit. 

Bagshawe  appeared  upon  a  petition  on  behalf  of  an  in 
fant  by  her  next  friend  in  this  matter,  for  leave  to  file  i 
bill  of  review,  on  the  ground  of  the  discovery  of  nei 
facts,  since  an  order  was  made  which  the  bill  of  reviei 
was  intended  to  impeach.  The  facts  were  in  substano 
as  follows: — The  petitioner's  father,  being  a  domicile 
Scotchman,  in  1830  married  in  Scotland,  no  oeremonj 
being  performed,  left  his  wife  and  went  to  India,  whez 
he  married  Miss  Tufton,  his  former  wife  being  sti| 
living,  who  then  obtained  a  divorce  in  Scotland,  li 
1833.  He  returned  to  this  country,  and  MIbs  Tufton  (9 
the  respondents  alleged),  went  to  Scotland,  and  was 
knowledged  by  his  parents  as  his  wife.  She  returned 
London,  and  Uiey  lived  as  man  and  wife,  and  three 
were  bom,  and  in  1841  they  were  re-married  at  Lam 
church,  in  London,  and  subsequently  a  daughter, 
petitioner,  was  bom.  He  resided  twenty-five  years 
London,  practised  as  a  surgeon,  and  then  died. 
trustees  of  the  will  of  Mrs.  Smyth's  (formerly 
Tufton)  maternal  grandfather,  having  paid  the  dii 
dends  to  her  for  her  life,  on  her  death  paid  the 
into  court  under  the  Trustee  Belief  Act,  and  the 
of  it  to  which  the  sons  were  entitled  by  supposing 
to  be  legitimate,  had  been  paid  out  to  th^  an  order ! 
the  usual  way.  This  petition  was  then  presented,  on 
ground  that  upon  facts  discovered  since  the  date  of 
order,  it  appeared  that  the  testator  was  a  domi' 
Englishman,  and  therefore  the  petitioner  was  alone 
titled  to  the  fund  as  being  his  only  legitimate 
and  the  order  which  was  made  on  the  footing  of 
being  a  domiciled  Scotchman,  and  that  the  sons  or 
nati  were  legitimatised  by  his  subsequent  re>: 
according  to  the  law  of  Scotland,  was  therefore  wroDgJ 

W,  W.  Cooper,  for  the  sons,  contended  that  there 
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evidence  showing  that  the  domicil  was  Scotch,  and  there- 
Ibze  the  order  was  right. 

EiHDEBSLEY,  Y.C.,  without  Calling  for  a  reply,  said 
that  the  rules  of  this  oourt  required,  that  if  a  par^  de- 
sired to  file  a  bill  of  reyiew,  on  the  ground  of  new  evi- 
dence, the  Court  must  be  satisfied  that  it  was  discovered 
since  the  proceeding  sought  to  be  impeached,  and  if  that 
was  not  shown  leave  would  not  be  granted.  It  was  dear 
that  in  this  case  the  facts  brought  forward  were  not 
known  previously  to  the  order.  Although,  however,  the 
Court  was  satisfied  of  that,  it  would  not  allow  the  bill  to 
be  filed  unless  a  reasonable  ground  for  a  claim  was  shown. 
His  Honour  would  not  go  into  the  case  to  show  whether 
the  plaintiff's  case  involved  questions  to  be  solemnly  de- 
cided by  the  Court,  which  were  incapable  of  being  sup- 
ported, but  purposely  abstained,  as  the  case  might  be 
thereby  prejudiced.  The  only  other  question  was  this. 
That  which  was  sought  to  be  impeached  was  not  a  decree 
in  a  suit,  but  only  an  order  made  under  the  Trustee  Be- 
lief Act,  the  fund  having  been  paid  into  court,  and  the 
order  having  been  made  for  payment  out  of  the  portion 
now  sought  to  be  got  back;  and  the  question  was  whether 
tills  was  a  case  in  which  the  Court  would  give  the  leave 
asked?  His  Honour  thought  it  was.  Where  an  order 
was  made  under  the  Trustee  Belief  Act,  it  was  a  substi- 
tute for  a  decree.  The  purpose  of  the  Act  was  to  enable 
trustees  to  be  safe  by  bringing  the  money  into  court,  and 
to  put  it  into  a  condition  by  a  cheap  mode  to  dispose  of 
the  rights  of  the  parties.  The  order  must  be  made  on 
the  petition,  but  there  could  be  no  order  as  to  costs. 


VC.K. 


Wbiqht  r.  Wilkin. 


June  9. 


Practice  —  SupplementtU  order — Death  of  sole  plaintiff 
whose  executors  re/use  to  revive. 

After  replication  the  sole  plaintiff  dies  intestate  as  to 
real  estate,  hut  leamng  personalty  by  tvUly  and  his  execu- 
tors refuse  to  revive.  The  defendant  then  moves  to  dismiss 
unless  the  bill  is  revived  within  a  limited  period,  and  the 
executors  apply  for  a  supplemental  order  under  eA«  1 5  ^*  1 6 
Vict,  c,  86,  first  to  the  registrar,  as  of  course,  and  then 
to  the  Court,  The  application  being  refused,  the  executors 
then  €uh  leave  to  file  an  original  bill  in  the  nature  of  a 
supplemental  bill,  and  annex  U  to  the  original  bill. 

Held,  that  the  Court  cannot  give  such  leave, 

W,  H,  Terrell  moved  in  this  case  for  leave  to  file  a 
supplemental  order,  the  registrar  (Mr.  Latham)  having 
considered  that  it  was  a  matter  which  must  be  mentioned 
to  the  Court  The  bill  was  filed  by  the  heir-at-law  and 
customary  heir  of  a  testatrix,  whose  will  had  been  esta- 
blished upon  an  action  of  ejectment  at  law,  to  fix  a  trust 
upon  the  devisee  on  the  ground  of  misrepresentation  and 
negligence  and  on  the  ground  of  a  secret  trust  to  evade  the 
Statute  of  Mortmain.  After  replication,  the  sole  plaintiff 
died  intestate  as  to  real  estate,  having  made  a  will  and 
{^pointed  executors,  who  had  not  prov^  The  def ehdant 
then  moved  to  dismiss  unless  the  suit  was  revived  within 
a  given  time,  and  an  application  was  made  by  the  execu- 
tors to  the  jregistrar  (Mi^  Latham)  for  a  supplemental 
order,  under  the  15  &  16  Vict  c.  86,  but  he  refused 
to  grant  one,  and  this  motion  was  then  made,  on  the  sug- 
gestion that  perhaps  an  original  bill  in  the  nature  of  a 
supplemental  bill  might  be  necessary,  inasmuch  as  the 
co^ieireaBes  of  the  deceased  plaintiff,  who  were  also  co- 
heixesses  of  the  original  testatrix,  although  claiming 
directly  under  the  plaintiff,  claimed  entirely  under  the 
testatrix;  and  inasmuch  as  the  legal  personal  represen- 
tatives of  the  late  plaintiffs  had  an  interest  in  the  rents 
axid  profits  which  accrued  due  between  the  death  of  the 
origiiial  testatrix  and  the  death  of  the  plaintiff. 

KiKDBBSLET,  V.C.,  said  that  in  point  of  fact,  this  was 
tn^>plioation  asking  for  his  advice,  which  he  should  not 


W,  H,  Terrell  then  applied  for  leave  to  file  an  original 
bill,  in  the  nature  of  a  supplemental  bill,  by  way  of  an- 
nexation to  the  original  bill. 

KiNDEBSLGT,  Y.C.,  asked  whether  such  leave  had  ever 
been  given  in  any  other  case  of  a  like  kind. 

W.  H.  Terrell  said  that  such  leave  had  been  given,  but 
only  in  the  case  of  a  purely  supplemental  bill. 

EiNDEBSLEY,  Y.C,  said  he  could  not  give  the  leave 
asked. 


V.C.S. 


Cowing  r.  Mowbbbry. 


June  20. 


Pra^ice —  Costs —  Disclaiming  defendant — Motion  to 

dismiss. 

A  plaintiff  in  a  foreclosure  suit  moved  to  dismiss  the  bill 
without  costs,  against  a  defendant,  a  judgment  creditor, 
wlw  had  disclaimed  subsequently  to  the  institution  of  the 
suit.  The  Court  refused  to  make  any  order  as  to  costs  up  to 
and  including  the  disclaimer,  but  ordered  those  subsequent 
thereto  to  be  paid  by  the  plaintiff. 

The  plaintiff  in  this  case  was  a  mortgagee,  who  filed 
his  bill  for  foreclosure  ag^ainst,  amongst  others,  a  registered 
judgment  creditor.  The  judgment  creditor  informed  the 
plaintiff  by  letter  that  he  did  not  intend  to  enforce  his 
judgment,  and  was  willing  to  have  the  bill  dismissed 
against  him  without  costs.  The  plaintiff  was  not  con- 
tent with  this,  and  in  order  to  clear  his  title  required  him 
to  disclaim.  The  creditor  then  put  in  an  answer  and 
disclaimer,  and  claimed  all  costs  from  the  date  of  the 
letter.  Immediately  the  plaintiff  moved  to  dismifis  the 
bill  as  against  him  without  costs. 

Mderton,  for  the  motion,  cited  Per  ken  v.  Stafford,  10 
Sim,  562;  Talbot  v.  Ximshead,  4  E.  &  J.  93,  6  W.  B.  263, 
8  W.  B.  696. 

Robinson,  cofUrd,  contended  that  the  creditor  must 
have  his  costs,  and  cited  Davis  v.  Whitmore,  28  Beav.  617. 

Stuabt,  Y.C,  refused  to  make  any  order  as  to  oosts  up 
to,  and  including,  the  answer  and  disclaimer,  but  ordered 
that  those  properly  incurred  subsequent  thereto  must  be 
paid  by  the  plaintiff. 

See  also  Hunter  v.  Pugh,  1  Ha.  307,  n.;  Appleby  y, 
Duke,  ib.  803,  1  PhiL  272;  Oregg  v.  Sturgis,  5  Ha.  93 ; 
Ford  V.  Lord  Chesterfield,  16  Beav.  616. 

Solicitor  for  the  plaintiff,  T,  H,  Dickson, 

Solicitors  for  the  judgment  creditor,  OreenhiZl  ^  Lynch. 


V.C.S. 


TUBNEB  V,  BUBKENSHAW. 


June  24. 


Practice — T\m>e  to  answer — Production  of  documents  by 

plaintiff, 

A  bill  for  an  account  against  an  agent  referred  to  ac 
counts,  and  alleged  inaccuracies  and  fraud.     The  Court 
refused  an  application  for  time  to  answer  until  the  plain- 
tiff had  produced  and  given  copies  of  the  accounts  to  de- 
fendant. 

This  was  a  motion  for  one  month's  time  to  answer 
after  the  plaintiff  should  have  produced  certain  aooounts 
in  his  possession,  and  permitted  the  defendant  to  take 
copies. 

The  defendant  had  been  the  confidential  agent  of  the 
plaintiff,  and  manager  of  his  freehold  property.  The  de- 
fendant had  rendered  accounts,  which,  in  reliance  on  his 
integrity,  the  plaintiff  had  allowed  without  having  checked. 
The  plaintiff  discovered  an  inaccuracy  in  an  account 
rendered  in  1861,  and  subsequently,  on  examination,  con- 
siderable errors  in  accounts  of  previous  years.  The  bill 
referred  to  specific  errors  in  the  accounts;  alleged  that  the 
defendant  had  fraudulently  altered  an  entry  in  his  ledger, 
which  ledger  he  refused  to  leave  in  plaintiff's  hands  for  in- 
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apeotion;  and  -prafjed  far  aa  aooonat.  Tha  grater  part  of 
the  aoooimts  Tendered  hj  the  defendant  were  in  the 
plaintiff's  poaooooion, 

Sac<m,  Q,C,  and  W.  Ihrgter,  in  support  of  the  mo^n, 
cited  The  Princen  cf  Wales  t.  The  Earl  of  Liverpool, 
1  Sw.  114;  JBate  v.  JBate,  7  Beav.  528;  Halliday  v. 
Temple,  8  De  Q.  M.  &  G.  96;  Shepherd  t.  Morris,  1  Bear. 
175;  IbyZemy.  .BMMNifi^,  ^Bear.  325. 

JTaZitfi^  Q.{7.,  and  Ifalder,  for  the  plaintiff. 

Stuart,  Y.O. — ^This  motion  cannot  be  granted.  The 
plaintiff  accuses  the  defendant,  his  confidential  agent,  of 
having  rendered  accounts  containing  errors  caused,  not 
only  bj  mistake,  but  by  ftaud,  and  states  that  Uiere 
axe  in  poeseorion  of  tiie  defendant  documents  which 
would  be  evidence  of  fraud.  He  was  desirous  of  having 
the  ledger  in  his  possession,  but  the  defendant  refused  to 
let  him  have  it.  The  defendant  says  that  there  are  in 
possession  of  the  plaintiff  documents  which  would  be  of 
importance  to  his  defence.  Taylor  v.  Hemming  has  been 
referred  to;  but  there  the  plaintiff  set  out  certain  docu- 
ments, and  desired  that  the  defendant  should  look  at 
them.  Here  it  is  evident  that  the  sole  object  of  the  de- 
f^mdant  in  desiring  copies  of  documents  is  that  he  may 
flhi^  his  defence  by  refnenee  to  them. 

Solicitors  for  the  plaintiff,  Coverdale,  Lee,  Collyer, 
SrUtow,  ^  Withers, 

Soliaitora  for  ih»  defendant,  C.  4' £L  Bell. 


W.  0.  w. 


NEEDHAM  r.  OXLET. 


June  24. 


Injunction — Patent — Triai  by  jury — D&msgts —  Certifo- 

cate. 

Where  a  patent  for  a  combination  of  machinery  only 
has  been  infringed,  the  Court  will  net  order  the  defendanVs 
machine  to  be  brohen  up,  but  will  order  them  to  be 
marked. 

It  is  in  the  option  of  the  Qmrt  whether  it  will  direct  an 
account  of  profits,  or  an  inquiry  as  to  damages.  It  will 
mot  direct  both. 

When  a  plaintiff  neglects  to  ask  for  damages  until  a 
jury  trying  the  issues  has  given  its  verdiat  and  been  di^ 
missed,  the  Court  will  not  direct  an  inquiry  as  to  damages, 
but  will  exercise  its  option  by  directing  an  account. 

The  Court  will  not  give  a  certificate  that  a  special  jury 
was  requisite,  but  will  in  patent  cases  give  such  certificate 
as  described  i»  15  ^  16  Vict.  c.  88,  *.  48. 

This  was  a  suit  to  restrain  the  defendant  from  infring- 
ing the  patent  of  the  plaintiff.  The  plaintiff's  specifica- 
tion claimed  as  his  invention  certain  combinations  of 
mechanical  agencies  for  ezpEeKing' liquid  or  moisture  from 
substances.  The  Court  had  directed  certain  issues  to  be 
tried  by  a  jury.  These  had  been  tried  before  his  Honour 
Vice-Chancellor  Wood,  when  the  jury  had  given  their 
verdict  for  the  plaintiff  on  all  the  issues  (see  ante  745). 

Bagshawe  {Sir  H.  Ckims,  Q.C.,  with  him),  for  the 
plaintiff  on  motion  for  decree,  adced  for  the  common  order 
to  restrain  the  defendant  from  infringing  the  plaintiff's 
patent.  He  also  asked:  Ist,  that  the  defendant  might  be 
ordered  to  make  an  affidavit  of  the  numb»  of  machines 
in  his  possession,  and  might  be  also  ordered  to  break  these 
up  and  destroy  them;  2nd,  that  the  defendant  should 
render  an  account  of  profits,  and  also  that  compensation 
for  the  damage  sustained  hj  the  plaintiff  should  be  as- 
aeeaed  by  the  Court,  and  ortoed  to  be  paid  by  the  defen- 
dant. 

The  GOOBT  haying  intimated  its  opinion  tint  the  plain- 
tiff was  net  entitled  to  both  an  account  of  profits  and 
damageS) 

Bagshawe  said  he  would  ask  for  damages  and  not  the 
account.  The  plaintiff  asked  drdly,  that  the  Court 
would  certify  thi^  the  oaae  iios  a  proper  one  for  a  qpeoial 


jury,  in  aocoidanee  with  the  pxaetieeat  oninimi  law; 
4thly,  that  the  Court  would  make  a  oertifieate  of  a 
lar  nature  to  that  which,  under  section  43  of  15  &  16 
Yict  c.  83,  the  judges  in  tiie  courts  of  common  law  wese 
empowered  to  make. 

Giffatd,  Q.C.,  and  Lamgmrthy,bst  tlw  defeodaBty  ol>- 
jected  to  destc^  the  machines.  The  piaintiff's  patii 
was  for  combinatian  only;  the  difltoest  mechainaal  parts 
of  the  machine,  e^.,  pnmpa,  filters.  Am,  weie  not  the  eoE* 
dasive  property  of  the  plakitiff,  and  might  be  oomhhiecl 
by  the  defendant  in  some  otiher  manner,  so  as  not  t»  in* 
fringe  the  plaintiff's  patent  for  oeaiUaaifeion.  ABrefaRhed 
damages  the  plaiBtiff  was  not  nenr  entitted  to  adc  for 
them.  He  should  h»ve  aaked  that  the  jay  migfab 
them  while  it  was  trying  the 


Bagshawe,  in  reply. — The  Court  had  jurisdiction  to 
sess  damages  itself  since  21  k  22  Yict  c.  27.  PrimA 
facie  the  plaintiff  had  sustained  damage,  the  Court  would 
direct  an  inquiry. 


Wood,  V.C,  directed  that  the  defendant  should 
the  usual  affidavit  as  to  the  number  of  machines.  These 
machines  must  be  marked  so  as  to  enable  i^aintiff  to 
trace  them  if  necessary.  He  would  not  order  them  to  be 
destroyed.  There  appealed  to  be  no  pzeoedeBt  on  tihat 
point.  As  regaided  damages,  he  was  of  cpinien  tiiat  tlie 
Court  had  the  option  whether  it  would  direct  as  acieo^nt 
of  profits  or  order  an  intiuiry  to  assess  damages.  Iff  the 
plaintiff  had  asked  for  damages  at  the  propw  time— vis., 
when  or  before  the  jury  was  trying  the  issues — ^t3M 
damages  might  have  been  conveniently  assessed  by  the 
jury,  and  the  Court  would  have  been  disposed  to  allow  the 
pUintiff  his  option.  The  Court  could  not  accede  to  the 
option  of  the  plaintiff  expressed  at  this  stage,  but  would 
order  an  account  of  the  profits.  He  knew  of  no  authority 
empowering  him  to  certify  for  a  special  jury,  and  would 
not  introduce  a  new  praotioe.  Such  certifioate  would  be 
unneoessaiy,  since  he  should  give  the  plaintiff  all  the 
costs  of  the  suit,  including  tiie  costs  of  Hie  special  jury. 
He  had  no  objection  to  gri^o  a  oertifioate  similar  to  that 
which  was  authorised  in  the  courts  of  law  by  ^^  ^t^ 
section  of  15  &  16  Yict.  c.  83.  There  would  be  the  nsoal 
order  for  an  injunction. 

Solicitors,  Pyke  f  Irving  ;  Harbin  Sf  SmHiih,  for  MeesiUer, 
Froome. 


V.O.W. 


JOHimON  1^  Wtatt. 


June  26. 


li^wwtion — Ancient  lights — Belay — Damages. 

Three  weeks  before  the  defendant  began  to  erect  certain 
buildings,  afterwards  oomplainedof  as  obstructing  the  plain- 
tiffs' liglU  and  air,  the  plaintiffs  were  iirformed  by  him  that 
he  intended  to  build,  and  that  he  had  obtained  plans  from, 
and  made  a  contract  with,  a  builder  with  that  objecL  The 
plaintiffs  did  net  ash  t^  see  the  plans,  nor  inquire  into 
details,  nor  take  proper  care  to  discover  where  the  pro- 
posed buildings  wore  to  be  erected. 

Held,  that  the  plaintiffs*  negUgence  was  s^ficiewt  to 
disentitle  them  to  an  injunction. 

Held,  also,  that  although  the  plaintiffs  might  be  entitled 
to  damages,  the  Court  in  such  a  case  had  no  jurisdiction 
to  award  them,  but  would  leave  the  plaintiffs  to  their 
remedy  at  law. 

This  was  a  motion  to  restoafai  the  deientett  £cam 
meeting  a  photographic  studio  upon  a  house  forming  one 
boundary  of  the  plainttffs'  yard. 

The  plaintiffs'  house  was  No.  10,  and  the  defendant 
occupied  No.  9,  both  in  Nocth  Audley*etoeet.  The  plain- 
tiffs' yard  was  bounded  on  one  side  byoutUdldingvof  the 
defendant's,  one  of  which  was  of  the  biight  of  twostezfoe^ 
another  of  one  story  only.  ISie  deftadant  being  about 
to  build  a  glass  room  for  ^otographio  pnrpoena,  declared 
his  intention  to  the  plaintiffs.    Mr.  Burke,  who,  with  bia 
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noiher  (one  of  the  plaixitiiEB)/oootipi6d  "No,  10,  called  on 
he  defsndazit  At  tills  mtervlew,  aooording  to  Mr.  Burke's 
snridenoe,  the  defendant  leprescnited  that  the  proposed 
plaas  studio  was  to  be  on  the  ottthonse  Of  one  stoiy  in 
leiglit.  The  defendant,  aooording  to  his  own  evidenoe, 
Uxected  Mr.  Bnzke's  attention  to  the  ontbnildings  gene- 
tHy,  pointing  with  his  hand  out  of  a  window,  from 
irhich  ^e  roof  of  the  outhoose  of  two  stories  was  not 
risible.  The  defendant  also  informed  Mr.  Bnike  tiiat  he 
lad  made  a  contract  with  a  builder  and  obtained  plans 
Erom  liim.  Mr.  Bnrke  and  the  plaintiffs,  thinking  that 
he  studio  was  to  be  placed  on  the  onthonse  of  one  story, 
lid  not  ask  to  see  the  plans,  or  make  anj  farther  in- 
lairies.  Three  weeks  afterwards  tiie  defendant  began  to 
raUd  Ilia  studio.  After  the  woik  had  progressed  oonsi- 
lerably,  the  plaintifb  filed  their  bia 

TRZtotfA,  Q,C^  and  J.  N.  E^§in$,  lor  the  plaintiffs, 
Mntendad  that,  idthough  the  light  and  air  obstructed 
ireie  lateral,  there  was  a  substantial  injury.  The 
i^amtiflb,  beliering  that  the  erection  would  be,  as  the 
Isfendamt  had  represented,  on  the  out-house  of  one 
itozy  (to  which  they  would  hare  consented),  took  no 
iteps  to  preyent  the  defendant  from  beginning  his 
irofric;  as  soon  as  possible  after  the  defendant  had 
somxnenoed  they  had  remonstrated,  and  afterwards  filed 
dbeir  bOL  The  defendant  had  hurried  the  work  forward 
by  fvufkiixg  OTertime. 

Daniel^  Q,C.,wad  Ooldtmith,  for  the  defendant,  were 
dot  oaUed  on. 


Wood,  Y.O.,  said  that  there  was  no  case  of  mis-repre- 
Kutation  agahist  the  defendant.  The  plaintiffs,  instead 
[>f  asking  to  see  the  plans,  and  enquiring  into  details, 
were  content  with  the  information  which  Mr.  Burke 
bhongiit  he  had  got  by  seeing  the  defendant  point  out  of 
h  window  on  a  dark  night.  The  plaintiffs  could  not  ao- 
nae  tibe  defendant  of  accelerating  the  work  unfairly, 
■noe  for  three  weeks  they  might  have  seen  the  plans. 
Chey  night  possibly  haye  fancied,  from  what  Mr.  Burke, 
hear  agent,  told  them,  that  the  building  was  to  be  on  the 
mtliGiise  of  one  storey,  but  th^  had  not  taken  proper 
Mins  to  ascertain  whether  that  were  so  or  not.  They  had 
hen  i>ermitted  the  defendant  to  incur  the  expense  of  his 
xmtract,  plans,  and  of  a  great  portion  of  his  new  building, 
rhe  plaintiffB  must  take  the  consequence  of  their  own 
legligenoe,  and  could  not  obtain  an  injunction.  The 
>laintiffb,  haying  failed  to  make  out  a  case  for  the  relief 
fldch  the  Court  had  jurisdiction  to  giye,  could  not  now 
ak  the  Ck>urt  for  damages,  but  would  be  left  to  obtain  at 
aw  the  damages  to  which  they  might  be  properly  entitled, 
m  which  he  would  express  no  opinion. 

SolieiterB  for  the  plaintiff,  Poole  4  Gamlen,  far  DarviU 
f  PMMm,  New  Windsor. 

Solicitor  for  the  defendant,  Herbert, 


9ro6afe- 


CsiBFlN  V.  DOOLIONI.*  May  27. 

wterett  wit — Judgment  of  foreign    court^Domicile — 

Status — Chstt, 

Tn  a#  intm'ut  swU,  wherein  quettions  were  raited  a$  to 
ie  patermig  qfihepereon  claiming  an  interest^  and  as  to 
is  qtatus,  and  as  to  his  right  to  inherit  property  by  reason 
^  his  peetemity  and  his  status,  he  being  domiciled  in 
i^rtugal,  and  Ms  father  and  mother  hating  also  been 
fmicUed  there,  the  Judgment  of  a  Portuguese  Court  pro- 
mncad  in  a  contested  suit,  to  which  t7^  present  plaintiff 
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and  defendant  were  parties,  and  in  whieh  aU  those  ques* 
tions  were  decided,  was  held  to  be  binding  upon  this  Court, 
The  unst$cees^lparty  in  an  interest  suit  condemned  in 
costs. 

This  was  an  interest  suit.  The  questions  raised  and 
the  manner  in  which  they  were  brought  before  the  Court 
are  sufficiently  stated  in  tiie  judgment. 

The  Queen's  Advocate  (^Sir  R  FhiUisMre),  8hee,  Serft.^ 
JDowdeswell,  Hannen,  and  C,  A,  Iktmer,  fsr  the 


Jfontagu  Chambers,  Q,C,  Cleasby,  Q.C,  Spinhs,  Mr^ 
and  B,  £.  !Pumer,  for  the  defendant. 

€ur,.adv,  vult. 

May  27. — Sir  C.  Cbbbswsll. — ^This  was  an  interest 
suit.    A  oayeat  haying  been  entered  in  the  personal  estate 
and  effects  of  Henry  Crispin,  late  of  Pare,  in  the  Kingdom 
of  Portugal,  deceased,  a  warning  was  issued  by  Job6  Cortes 
Crispin,  described  as  the  natural  scm  of  Henry  Crispin, 
deceased,  and  the  sole  person  beneficially  entitled  to  the 
estate  and  effects  of  the  deceased.    An  appeaBuice  was 
giyen  for  the  defendant,  Maria  Doglioni,  of  Faro,  in  Por- 
tugal, widow,  the  sister  and  sunriying  residuazy  legatee 
named  in  the  will  of  the  deceased,  dated  the  25th  of  July, 
1825,  and  at  her  instance  the  pluntiff  was  ordered  to  de- 
clare and  propound  his  interest    The  plaintiff  originally 
declared  as  reported  in  2  Swab,  k  Trist.  18.    The  ^lora- 
tion  was  (1)  that  Heniy  Crispin,  late  of  Faro,  in  Portugal, 
was  throughout  his  life  and  at  the  time  of  his  death 
domiciled  in  Portugal;  (2)  that  Henry  Crispin  died  a 
bachelor  and  intestate  in  1828,  leaying  the  plaintiff  his 
only  and  natural  child;  (3)  i^t  the  plaintiff  was  bom  at 
Faro,  and  had  all  his  Ufe  been  domiciled  in  Portugal; 
(4)  that,  by  the  law  of  Portugal,  when  a  man  not  noMe 
dies  a  badielor,  intestate,  leaying  one  natural  son  only, 
such  son  is  entitled  to  succeed  to  his  father's  moyeaUe 
and  immoyeable  property;  (5)  that  Henry  Crispin  was 
not  noble  by  the  law  of  Portugal;  (7)  that  under  the  cir^ 
cumstances  the  plaintiff  was  entitleid  to  the  whole  of  the 
deceased's    moyeable    and    immoyeable    property,  and, 
amongst  other  things,  to  his  shore  in  certain  stock  in  the 
Bngli^  funds;  (8  and  9)  that  the  plaintiff  obtained  a 
decree  in  Portugal  in  a  suit  of  filiation  and  inheritance, 
in  the  Court  of  First  Instanoe  at  Faro,  haying  jurisdic- 
tion, &o.,to  which  Maria  Doglioni,  the  defendant,  and  her 
then  husband  were  defendants,  and  had  appeared  to  the 
suit;  (10)  that  the  plaintiff  was  declared  by  the  judgment 
of  the  Court  to  be  the  natural  son  of  Henry  Crispin,  and 
entitled  to  his  property,  and  that  the  defendants  were 
ordered  to  deliyer  oyer  to  the  plaintiff  the  property  of 
Henry  Crispin  which  was  in  their  possession;  (11)  that 
by  the  law  of  Portugal  the  first  judgment,  imless  reyersed, 
was  condusiye  against  all  persons,  and  thereby  the  plain- 
tiff became  entitled  to  all  the  property  of  Henry  Crispin; 
and  further  alleged  that  the  defendants  carried  the  cause 
before  the  highest  court  of  judicature  in  Portugal,  haying 
jurisdiction,  &.O.,  which  confirmed  in  all  respects  the  judg- 
ment of  the  Court  below.    The  defendant,  Maria  Doglioni, 
by  her  plea,  denied  the  Portuguese  domicile  of  Henry 
Crispin,  admitted  that  he  died  at  Faro  a  bachelor,  but  d&* 
nied  that  he  died  intestate;  denied  that  the  plaintiff  was 
his  only  and  natural  child;  denied  that  the  plaintiff  was 
bom  at  Faro  and  is  a  domiciled  Portuguese  subject;  denied 
the  law  of  Portugal  to  be  that  the  natural  son  of  a  man 
not  noble,  ko.,  was  entitled  to  the  moyeable  and  immoye- 
able property  of  his  father;  denied  that  Henry  Crispin 
was  not  noble  by  the  law  of  Portugal,  denied  that  the  plain- 
tiff, at  the  time  of  Henzy  Crispin's  death,  became  entitled 
to  his  property  including  his  share  in  certain  English  funds ; 
admitted  that  plaintiff  in  1852,  being  then  resident  but 
not  domiciled  in  Portugal,  oommenoed  a  oause  of  filiation 
and  inheritance  in  the  Court  of  First  Instanoe  at  Fsro, 
against  the  defendant  and  her  husband,  then  resident 
but  not  domiciled  in  Portugal,  and  resident  but  not 
domiciled  within  tiie  jurisdiction  of  the  said  txmrt; 
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denied  the  juriadiotion  of  the  Court  of  First  InstaaaO^; 
admitted  that  she  appeared  and  defended  the  suit,  tttid 
that  the  plaintiff  recovered  judgment  therein,  and 
was  by  the  sentence  of  the  Court  declared  to  be  the 
natural  son  of  Henry  Crispin,  and  entitled  to  his  pro- 
perty, and  that  she  and  her  husband  were  ordered  to 
deliver  over  the  property  of  Henry  Crispin  which  was  in 
their  possession;  denied  the  finality  of  the  judgment, 
unless  reversed,  Sco.  The  plaintiff  demurrer  to  that  plea, 
and  the  case  was  argued  on  demurrer.  The  Court  over- 
ruled the  demurrer,  observing  that  the  demurrer  as 
pleaded  did  not  give  information  to  the  Court  that  the 
precise  point  now  in  dispute  had  ever  been  raised  in  the 
Court  of  Portugal;  and  the  Court  proceeds  to  say,  "  I  do 
not  say  what  would  have  been  the  result  if  the  judgment 
had  been  pleaded  in  a  different  manner,  so  as  to  show 
that  the  very  question  had  arisen,  and  that  the  point  had 
been  determined  in  the  Court  of  PortugaL"  That  judgment 
having  been  gfiven,  the  plaintiff  reformed  his  declaration, 
and  then  proceeded  to  set  out  the  pleadings  in  the  court 
in  Portugal,  so  that  the  precise  points  which  were  then 
raised  appeared.  It  appears  that  the  precise  point  in 
issue  in  this  case  as  to  the  father  being  noble,  and  as  to 
the  right  of  the  son  to  inherit  under  these  circumstances, 
was  decided  by  the  Court  in  Portugal.  These  and  a 
great  many  other  matters  came  on  for  trial  in  this  court, 
and  as  to  the  greater  part  of  them  there  was  no  dispute 
at  alL  The  parties  elected  to  have  one  particular  ques- 
tion as  to  the  paternity  of  the  plaintiff  tried  by  a  jury. 
It  was  tried  by  a  jury,  and  the  fact  was  established  in 
favour  of  the  plaintiff.  The  rest  of  the  case  came  on  for 
trial  before  the  Court  without  a  jury.  On  that  trial 
before  the  Court  it  was  proved  that  Heniy  Crispin  was 
during  his  life  domiciled  in  the  kingdom  of  Portugal, 
and  died  domiciled  there,  that  he  died  a  bachelor,  &c.,  as 
alleged.  On  the  question  whether  Henry  Crispin  was 
noble  or  not,  according  to  the  law  of  Portugal,  and  whether 
he  was  a  British  and  not  a  Portuguese  subject,  so  as  to 
found  an  argument  that  his  succession  must  be  regulated 
aooording  to  the  law  of  England,  and  not  according  to  the 
law  of  Portugal,  a  great  deal  of  conflicting  testimony  was 
given.  It  could  not  be  disputed  that  such  a  suit  was 
instituted,  and  such  a  judgment  given  as  alleged,  or  that 
the  Court  of  First  Instance  at  Faro  had  jurisdiction.  It 
was  contended  that  the  judgment  ought  not  to  be  con- 
sidered satisfactory,  because  the  evidence  before  me 
showed  that  it  was  not  in  conformity  with  Portuguese 
law,  and  the  facts  of  the  case  had  not  been  correctly 
understood.  As  usual  in  such  cases,  experts  were  ex- 
amined on  each  side  who  gave  conflicting  evidence  as 
to  the  law  of  Portugal  ^They  did  not  quote  decided 
cases.  Their  evidence  did  not  go  beyond  their  opinion 
as  to  the  true  meaning  of  certain  ordinances  which  were 
in  evidence.  That  such  conflicting  tesf imony  should  be 
given  cannot  be  a  matter  of  surprise  to  any  one  accustomed 
to  legal  proceedings.  Very  learned  members  of  the  legal 
profession  in  this  country  often  entertain  different  opinions 
on  points  of  law.  Similar  differences  of  opinion  are 
found  on  the  Bench,  where  the  parties  expressing  them 
cannot  be  in  any  way  biassed  by  the  feelingfs  of  advocates, 
and  even  in  the  court  of  last  resort,  in  the  House 
of  Lords,  it  sometimes  happens  that  the  law  lords  are  not 
unanimous  in  favour  of  the  successful  party.  The  diffi- 
culty of  arriving  at  a  correct  conclusion  as  to  foreign  law 
— at  all  times  great — is  much  increased  where  experts 
are  examined  and  give  conflicting  testimony,  for  the 
Court  has  no  means  of  ascertaining  the  comparative 
merits  and  learning  of  the  witnesses.  This  difficulty  I 
have  not  now  to  encounter,  for  after  consideration  I  have 
come  to  the  conclusion  that  it  does  not  belong  to  this 
Court  to  sit  as  a  court  of  appeal  from  the  Portuguese 
courts.  It  is  beyond  dispute  that  Henry  Crispin  died 
domiciled  in  Portugal,  and  therefore  succession  to  his 
personal  estate  must  be  determined  by  the  law  of  Portu- 
gal: Stanley  v.  Bemes,  3  Hag.  873,  which  related  to  the 


succession  of  an  English  subject  domiciled  in  Portugal; 
Bremner  v.  Freeman,  10  Moo.  P.  C.  C.  306, 6  W.  R.  414,  and 
many  other  cases;  and  the  law  of  Portugal  applies  equally 
whether  the  party  whose  succession  is  in  question  died 
testate  or  intestate.  The  law  on  this  subject  has  never 
been  more  clearly  or  forcibly  stated  than  by  the  present 
Lord  Chancellor  in  the  case  of  Enohin  v.  Wyliey  10  W.  R. 
467, 31  L.  J.  Ch.  404.  His  Lordship  there  says:  **  I  hold  it 
to  be  now  put  beyond  the  possibility  of  question  that  the 
administration  of  the  personal  estate  of  a  deceased  person 
belongs  to  the  court  of  the  country  where  the  deceased  was 
domiciled  at  his  death.  All  questions  of  testacy  or  intestacy 
belong  to  the  judge  of  the  domiciL  It  is  ^e  right  and 
duty  of  that  judge  to  constitute  the  personal  representa- 
tives of  the  deceased.  To  the  Court  of  the  domicil  belong 
the  interpretation  and  construction  of  the  will  of  the 
testator.  To  determine  who  are  the  next  of  kin  or  hein 
of  the  pergonal  estate  of  the  textator  is  the  prerogative  of 
the  judge  of  the  domicil.  In  short,  the  Court  of  the 
domicil  is  the  forum  to  which  the  legatees  under  the 
will  of  the  testator,  or  the  parties  entitled  to  the  dis- 
tribution of  the  estate  of  an  intestate,  are  required  to 
resort."  To  that  Court  the  present  plaintiff  did  resort  as 
alleged  in  his  declaration.  The  very  same  points  were 
then  raised  that  have  been  put  in  issue  in  this  court. 
The  judgment  was  there  pronounced  in  favour  of  the 
plaintiff,  and  that  was  affirmed  on  appeal  first  by  the 
Court  of  Bela9ao,  and  again  by  the  Supreme  Court  of 
Lisbon.  By  that  judgment  it  was  decided  that  the  plain- 
tiff is  entitled  to  the  inheritance  of  the  deceased  Henry 
Crispin.  By  that  judgment  I  think  I  am  bound.  He 
must  therefore  be  admitted  as  a  contradictor  of  a  will 
alleged  to  have  been  made  by  the  deceased. 

June  2. — The  Queen*t  Advocate  moved  that  the  defen- 
dant might  be  condemned  in  costs,  aooording  to  the  estab- 
lished practice. 

3f,  Chambers,  contrh, — ^A  large  amount  of  the  costs  has 
been  unnecessarily  incurred,  in  consequence  of  the  course 
taken  by  the  plainttff .  The  question  upon  which  the 
Court  ultimately  decided  the  case  might  have  been  raised 
by  demurrer,  and  the  expense  of  the  trial  might  have 
been  saved. 

Sir  C.  Crbsswell. — ^I  am  of  opinion  that  the  costs 
must  f oUow  the  ordinary  rule,  and  must  be  paid  by  the 
defendant.  I  do  not  see  how  it  was  possible  for  the  plain- 
tiff to  demur,  because  the  very  existence  of  the  judgment 
was  traversed.  As  to  the  question  of  &u:t,  which  ooon- 
pied  the  Court  for  six  or  seven  days,  I  came  to  the  con- 
clusion that  it  was  an  undefended  cause,  although  I  left 
it  to  the  jury  as  fairly  as  I  could.  I  think  that  the  de- 
fendant, after  her  experience  in  Portugal,  must  have 
known  that  it  was  so,  and  there  was  no  excuse  at  all  for 
incurring  the  enormous  expense  of  that  triaL  There  is 
nothing  to  take  the  case  out  of  the  ordinary  rule. 

Attorneys  for  the  plaintiff,  Mercer  4*  Mercer, 

Proctors  for  the  defendants,  Dyhe  ^  Stokes. 


May  28;  June  2. 
Jenkyns  r.  Gaispord  and  Thrtno. 

Execution — Stamped  impression  of  testator*s  signature  in 
his  presence  arul  by  his  direction. 

An  impression  of  a  testator*s  signature  was  stamped 
upon  his  codicil  by  another  peason  in  his  presence,  and  by 
his  direction,  and  this  siynature  was  duly  attested.  Tli^ 
codicil  was  held  to  be  duly  executed, 

A  motion  for  probate  of  a  codicil  of  Henry  Jenkyna, 
deceased,  having  been  rejected,*  the  plaintiff,  one  of  the 
executors,  propounded  it,  and  cited  Catherine  G-asfoid 
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ind  Sarah  Thring,  the  only  next  of  kin  of  the  deceased, 
md  the  only  peraonB  entitled  in  distribution. 

Declaration. — That  John  Jenkyns,  late  of  Botley  Hill, 
in  the  county  of  Southampton,  deceased,  who  died  on  the 
I2ud  of  Norember,  1862,  made  his  last  will  and  tes- 
tament and  two  codicils  thereto,  bearing  date  respectively 
ihe  said  will  upon  the  14th  of  AprU,  1862,  and  the 
Sist  codicil  upon  the  5th  of  November,  1862,  and  the 
second  codicil  upon  the  6th  of  November,  1862,  and  in 
fche  said  will  appointed  Jane  Catherine  Gaisford  (therein 
Bailed  Jane  Gaisford)  and  Henry  Jenkyns,  the  plaintiff, 
executors  thereof.  That  the  said  will,  after  having  been 
reduced  into  writing,  was  signed  at  the  foot  or  end  hereof 
by  the  testator  in  tiie  presence  of  two  witnesses  present 
it  the  same  time,  who  subscribed  the  same  in  the  pre- 
sence of  the  said  testator,  and  whose  names  appear  upon 
the  said  wilL  That  the  said  codicil,  bearing  date  upon 
the  5th  day  of  November,  1862,  after  having  been  reduced 
into  writing,  was  executed  by  the  testator  in  the  manner 
following — ^to  wit,  the  said  testator,  in  the  presence  of 
Henry  Atkins,  his  amanuensis  or  clerk,  and  of  Ann  Budd, 
directed  the  said  Henry  Atkins  to  sign  the  said  codicil 
for  him  by  signing  or  stamping  at  the  foot  or  end  thereof 
his  (the  said  testator's)  name  with  a  stamp,  which  was  a 
fac  Hmile  of  his  signature,  and  which  for  several  months 
prior  thereto  the  said  testator,  having  become  unable  to 
write,  had  been  accustomed  to  use  as  and  for  his  own 
fiignatnze  to  divers  kinds  of  documents;  and  in  pursuance 
of  such  direction  of  the  said  testator  the  said  Henry  Atkins, 
in  the  presence  of  the  said  testator  and  of  the  said  Ann 
Budd,  signed  the  said  codicil  for  the  testator  by  stamping  the 
said  testator's  name  at  the  foot  or  end  thereof  with  the 
said  stamp;  that  the  said  testator  thereupon  placed  his 
hand  upon  the  said  signature  so  made,  and  acknowledged 
the  said  signature  to  be  his  own,  and  the  said  codicil  to 
be  a  codicil  to  his  last  will  and  testament,  in  the  presence 
of  the  said  Henry  Atkins  and  the  said  Ann  Budd;  that 
the  said  Henry  A^ns  and  the  said  Ann  Budd  thereupon 
attested  and  subscribed  the  said  codicil  in  the  presence  of 
the  said  testator  and  of  each  other. 

The  execution  of  a  second  codicil,  dated  the  6th  of 
November,  1862,  was  then  alleged  in  similar  terms. 
Sarah  Thring  did  not  enter  an  appearance.  Jane  Cathe- 
rine Gaisford  appeared  and  demurred  to  the  declaration. 
The  ground  of  demurrer  was  that  the  facts  set  out  did 
not  constitute  a  due  execution  in  accordance  with  the 

1  Vict.  c.  26,  s.  9.  J.  C.  Gaisford  died  before  the  de- 
murrer was  argued,  and  the  Court  ordered  it  to  be  struck 
out  of  the  list.  The  cause  then  proceeded  against  Mrs. 
Thring,  and  by  leave  of  the  Court  it  was  heard  on  affida- 
vits. The  affidavits  filed  proved  the  facts  alleged  in  the 
declaration. 

SpinkSf  I>r.,  for  the  plaintiff. — ^The  codicils  were  duly 
executed,  for  a  testator  may  direct  another  person  to  sign 
his  will  by  making  a  mark,  and  it  is  immaterial  by  what 
instrument  the  mark  is  made:   In  the  goods  of  Clark, 

2  Curt.  329;  Schneider  v.  XorrUy  2  M.  &  S.  286,  where 
the  name  of  a  vendor  printed  at  the  top  of  a  bill  of 
parcels  was  held  to  be  a  signature  within  the  17th  section 
cf  the  Statute  of  Frauds. 

Sib  C.  Cbesswell. — I  always  had  some  scruple  about 
that  case.  Le  Blanc,  J.,  is  certainly  wrong  in  saying 
that  "stamping  woidd  afford  the  same  protection  as 
signing."  ^J*.  adv.  tmU, 

June  2. — Snt  C.  Cresswell. — I  am  of  opinion  that 
this  will  was  duly  executed,  so  as  to  comply  with  the 
fttatute  1  Vict.  c.  29,  s.  9.  I  has  been  decided  that  a  tes- 
tator sufficiently  signs  by  making  his  mark,  and  I  think 
that  it  was  rightly  contended  that  the  word  "  signed  "  in 
that  section  must  have  the  same  meaning,  whether  the 
signature  is  made  by  the  testator  himself  or  by  some 
other  person,  in  his  presence  and  by  his  direction,  and 
therefore  a  mark  made  by  some  other  person  under  such 
circumstances  must  suffice.    Now,  whether  the  mark  is 


made  by  a  pen  or  by  some  other  instrument  cannot  make 
any  difference;  neither  can  it  in  reason  make  a  difference 
that  a  fac^mile  of  the  whole  name  was  impressed  on 
the  will,  instead  of  a  mere  mark  or  cross.  The 
mark  made  by  the  instrument  or  stamp  used  was  intended 
to  stand  for  and  represent  the  signature  of  the  testator. 
In  the  cases  where  it  was  held  that  sealing  was  not 
signing,  the  seals  were  not  affixed  by  way  of  signature. 

Probate  granted  of  the  will  and  codicils. 


Q.B. 


Common  Eato. 


ReO.  r.  IKOHAM. 


June  4. 


Metropolitan  Local  Management  Act  (18  cf*  19  Viet,  c, 
120),  M.  180, 181 — Power  to  rate  outlying  districts. 

The  Metropolitan  Board  of  Works  have  power  wuUr 
18  Jf  19  ^^'  ^'  120,  s.  181,  to  raise  money  fiom  outlying 
districts  to  pay  off  certain  existing  liabilities  incurred 
under  the  repealed  Sewers  Acts,  and  for  that  purpose  only, 
"  in  like  manner  as  the  expenses  of  such  board  inpssrtu- 
ance  of  this  Act?^  In  the  exercise  of  the  power  thus 
conferred  on  them,  they  issued  a  precept  to  the  overseers 
of  the  outlying  parish  of  A,,  requiring  them  to  make  a  rate 
purporting  on  the  face  of  it  to  be  '*for  defraying  the  em- 
penses  of  the  board  under  this  Act," 

The  overseers  having  neglected  to  comply  with  the  prO' 
cept,  the  board  appointed  a  collector  to  make  the  rate,  and 
applied  for  a  warrant  to  enforce  its  payment  to  a  magiS" 
trate,  who,  however,  refused  the  applieatum. 

Held,  that  he  was  right  in  doing  so,  inasmuch  as  the 
rate  was  bad,  for  not  showing  on  the  face  of  it  that  it  was 
made  for  the  special  purpose  for  which  alone  the  board  had 
power  to  make  it  on  an  outlying  district. 

This  was  a  rule  calling  on  the  defendant,  a  metro- 
politan police  magistrate,  to  show  cause  why  he  should 
not  issue  a  warrant  to  enforce  payment  of  a  rate  made  in 
pursuance  of  a  precept  of  the  Metropolitan  Board  of 
Works.  Previous  to  the  passing  of  the  Metropolitan 
Local  Management  Act  (18  Sc  19  Vict.  c.  120),  the  parish 
of  Acton  had  formed  part  of  a  sewerage  district,  and 
as  such  had  become  liable  to  the  Metropolitan  Commis- 
sioners of  Sewers  for  certain  debts.  After  the  passing  of 
the  Act,  the  Board  of  Works  apportioned  these  debts 
amongst  the  parishes  forming  the  district,  allotting  a  x>art 
of  the  burthen  to  Acton.  Acton  being  beyond  the  limits 
of  the  metropolis  and  an  outlying  district,  they  assessed 
the  rates  now  in  question  by  virtue  of  the  powers  con- 
ferred on  them  by  section  181,  which  enables  them  to 
raise  the  sums  required  for  payment  of  debts  due  to  the 
Metropolitan  CommissionerB  of  Sewers  ''  in  like  manner 
as  the  expenses  of  such  board  in  pursuance  of  this  Act" 
They  accordingly  issued  a  precept  to  the  overseers  of  the 
parish  requiring  them  to  make  a  rate  to  pay  the  part  of 
the  debts  allotted  to  Acton.  The  overseers  neglected  to 
make  it,  whereupon  the  board  appointed  a  special  col- 
lector, and  the  warrant  had  been  applied  for  to  enforce 
payment.  The  rate  was  expressed  to  be  made  "  for  de- 
fraying the  expenses  of  the  board  under  this  Act."  The 
magistrate  having  refused  to  issue  a  warrant,  this  rule 
was  obtained  to  compel  him  to  do  so. 

Lush,  Q.C,  {Eoll  with  him,)  showed  cause.— 1.  The 
rate  is  bad  on  the  face  of  it.  It  purports  to  require 
money  for  defraying  expenses  incurred  under  the  Act,  i.^., 
the  board  have  levied  a  rate  on  an  out-distriet  for  a 
general  purpose.  They  should  have  shown  on  the  face 
of  the  rate  that  it  w^s  for  the  limited  purpose  for  which 
they  might  legitimately  ask  it:  18  &  19  Vict  c.  120,  ss. 
170,  172,  174,  181.  2.  The  board  had  no  power  to  ap- 
point  a  special  collector. 
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Raymond^  in  support  of  the  rule, — ^The  rate  is  good 
in  substance  and  in  form.  It  is  to  raise  **  expenses  under 
the  Act,"  and  these  debts  are  "  expenses  under  the  Act." 
The  words  are  arge  enough,  doubtless,  to  include  more, 
but  the  Court  will  not  %BS%iDe  that  the  board  will  act 
iUogaly. 

CocKBUBN,  C.J. — ^I  am  of  opinion  that  this  rule  should 
be  discharged.  Section  181  of  the  Metropolitan  Local 
Management  Act  proyides  that  the  sums  required  to  liqui- 
date  liabilities  inourred  under  the  old  Sewers  Acts  shall  be 
raised  by  the  Board  of  Works  **  in  like  manner  as  the  ex- 
penses of  such  board  in  execution  of  this  Act."  And  I 
take  it  that  the  power  of  issuing  a  precept  to  defray 
these  expenses  is  quite  different  from  the  power  to  levy 
rates  to  defray  the  general  expenses  incurred  in  the  exe- 
cution of  the  Act.  Upon  reference  to  the  Act,  it  appears 
that  certain  duties  are  imposed  upon  and  powers  given  to 
the  board,  and  by  sections  170  to  179  means  are  proyided 
for  defraying  the  expenses  inourred  in  executing  those 
dntiss  and  powers.  J  think  that  the  Legislature  has  thus 
yvyiV^  oat  the  meaning  of  **  expenses  in  the  exeoution  of 
^iy  Aot,"  to  be  expenses  connected  with  the  fulfilment 
of  the  duties  and  powers  given  by  the  Act.  Then  the 
180th  and  Idlst  sections  keep  existing  liabilities  alive 
and  go  oo  to  say  that  they  shall  be  defniyed  in  the  same 
iy>*»inAi>  aa  the  expanses  of  the  board  in  the  exeoution  of 
the  IksA,  Thus  the  Legislature  itself  distinguishes 
bttween  snaks  to  be  raised  to  meet  expenses  in  the  execu- 
tion of  the  Act,  and  sums  to  be  praised  to  pay  off  existing 
Ijfifri^i^f^  And  ibis  distinction  it  is  important  to  main- 
tain, bftim^fft  if  such  a  rate  as  the  one  now  in  question 
Wtfe  allowed,  the  rate-payers  living  in  an  outlying  dis- 
trict would  be  called  on  to  pay  a  rate  without  knowing 
whether  it  was  being  raised  for  t^  general  purposes  of 
tiM  board,  lor  which  they  are  not  liable,  or  for  the  spedal 
paipoBe  f Of  whifih  alone  they  are.  I  think  therefore  that 
tiie  magistrate  was  right  in  refusing  his  warrant. 

JBaUc  discharged, 

AWxmej  for  the  defendant,  B,  Hhhu. 

Attorney  for  the  proeoou^rs,  The  Solicitor  to  the  MetrO' 
poUtan  Board  qf  Works, 


a.B.  May  26. 

Hales  r.  The  London  and  Kobth  Western 
Railway  Company. 

Carnm'S — BaUway  company —  Ordinary  practice  as  to 
route  Ify  nhiah  goods  are  carried — Unreasonable  delay. 

Where  no  time  is  Jiwed  by  the  contract  between  the 
parties,  the  obligation  of  a  carrier  is  to  carry  goods  de- 
livered to  him  within  a  reasonable  time,  and  if  there  is  an 
unreasonable  delay  he  cannot  relieve  himself  from  liability 
ky  showing  that  the  goods  were  carried  according  to  his 
ordinary  practice,  and  by  his  accustomed  route. 

This  was  an  action  to  recover  damages  for  the  n<m-de- 
Uvery  within  a  reasonable  time  of  certain  goods  delivered 
by  the  plaintiff  to  the  defendants  to  be  carried  by  them 
from  London  to  Seaham.  At  the  trial,  which  took  place 
before  Cockbum,  C.J.,  at  the  London  sittings  after  Tri- 
nity Term,  1862,  the  following  facts  were  proved: — 

The  goods  were  delivered  to  the  defendants  on  Wed- 
nesday, the  7th  of  August,  1861,  and  were  in  fact  required 
for  a  Foresters' /^^*  which  was  to  take  place  at  Seaham 
on  the  Saturday  following.  Of  this,  however,  the  defen- 
dants had  no  notice.  The  goods  were  directed  to  "  Mr. 
M.  Bolton,  Seaham  Harbour,  near  Sunderland;  per  luggage 
train." 

The  defendants'  own  line  of  railway  only  reaches  to 
Mormanton,  but  by  arrangement  with  the  North  Eastern 
Railway  Company  they  are  enabled  to  carry  goods  to 
towns  in  Northumberland.  With  regard  to  Seaham  goods, 
their  ordinary  praotioe  is  to  forward  them  vid  Newcastle, 
whenea  there  is  a  carrier  to  Seaham  on  Tuesdays  or 


Thursdays.  If,  however,  when  the  luggage  train  arrives 
at  Leamside  junction  on  its  way  from  NcMrmantcm  to  New- 
castle, there  prove  to  be  goods  enough  for  Snnderiand  to 
fill  a  truck,  then  Seaham  goods  are  sent  direot  from  Leam- 
side to  Sunderland,  and  not  round  by  Newcastle  at  all 
Sunderiand  is  very  near  to  Seaham,  and  there  is  a  carrier 
between  the  two  places  every  day.  On  the  oooasion  in 
question  there  were  not  goods  enough  to  fill  a  truck,  and 
accordingly  the  plaintiff's  goods  were  sent  vid  Newcastle. 
They  arrived  there  at  2  aan.  on  Friday,  and  (the  Seakun 
carrier  only  going  twice  a  week)  were  not  sent  on  until 
the  Tuesday  following.  They  were  therefore  much  too 
late  for  the  f^e,  and  the  plaintiff  now  daimed  damages 
for  their  detention.  The  learned  judge  at  the  trial  asked 
the  jury  (1),  was  it  unreasonable  in  the  defendants  to 
send  Seaham  goods  round  by  Newcastle?  (2)  was  there  an 
unreasonable  delay  in  forwarding  them  from  Newcastle  to 
Seaham?  The  jury  found  for  the  plaintiff  on  both  points, 
with  £25  damages. 

A  rule  nisi  having  been  obtained  calling  on  the  pliUn- 
tiff  to  show  cause  why  a  verdict  should  not  be  entered  for 
the  defendants,  pursuant  to  leave  reserved,  or  else  why 
the  damages  should  not  be  reduced  to  £5,  on  the  ground 
that  the  defendants  had  no  notice  of  the  special  purpose 
for  which  the  goods  were  required, 

Pearce  now  showed  cause  against  the  rule. — ^The  de- 
fendants should  have  sent  the  goods  straight  from  Nor- 
manton  to  Sunderland  vid  Leamside.  By  sending  them 
round  by  Newcastle  unreasonable  delay  was  caused,  New- 
castle being  much  farther  than  Sunderland  from  Seaham, 
and  there  being  a  oarrier  only  twice  a  week.  [Blaqk- 
BURN,  J. — ^The  question  is,  what  is  the  contract  implied 
by  law  with  tiie  oarrier  ?  Li  it  to  cany  in  the  usual 
course  and  by  the  usual  route,  or  is  it  to  carry  abeolutely 
and  with  reaaonable  qpeed?  If  the  former,  it  is  the  duty 
of  the  customer  to  inquire  i  if  the  latter,  the  company 
ought  to  say  how  muoh  time  will  be  taken  up.]  The 
defendants  ought  to  have  told  the  plaintiff  whii  their 
practice  was.  It  is  admitted  that  if  the  goods  had  been 
sent  direot  they  would  haye  been  in  time. 

BovUl,  Q.Cy  and  PoUoch,  in  support  of  the  rule.  In 
this  case  the  goods  were  to  be  sent  by  ''luggage  train.'' 
The  company  were  only  bound  to  carry  according  to  their 
ordinary  practice.  The  speed  varies  as  the  facility  of 
communication  increases.  It  must  be  reasonable,  but 
only  reasonable  according  to  the  railway  system.  As  to 
the  second  point,  the  damages  must  be  reduced.  No  spe- 
cial damage  can  be  claimed,  as  the  company  had  no  notice 
of  the  purpose  for  which  he  required  the  goods:  Hadley 
V.  Baxendalc,  9  Exch.  841, 2  W.  R,  302.  [This  point  was 
conceded  by  the  plaintiff's  counsel] 

CocKBUBN,  C  J. — ^The  rule  must  be  made  absolute  to 
reduce  the  damages  from  £25  to  £5.  It  does  not  seem 
necessary  to  lay  down  any  formal  rule  to  govern  cases 
like  these.  In  each  case  it  is  alwi^  a  question  of  fact. 
Where  no  time  is  fixed  by  the  contract  the  obligation  of 
the  carrier  is  to  carry  within  a  reasonable  time.  The 
party  sending  the  goods  is  not  entitled  to  expect  any  ex- 
traordinary exertions  on  the  part  of  the  carrier,  but  he 
is  entitled  to  expect  that  the  carrier  will  do  all  that  is 
within  his  power  to  forward  the  goods  to  their  destination. 
Here  the  goods  arrived  at  Newcastle  early  on  Friday 
morning,  and  there  wa^  abundant  opportunity  of  sending 
them  on  to  Seaham  any  day  by  way  of  Sunderland.  In- 
stead of  forwarding  th^n,  however,  they  were  kept  at 
Newcastle  until  the  Tuesday  following;  and,  even  assum- 
ing that  the  practice  of  the  company  to  send  Seaham 
goods  from  London  round  by  Newcastle  is  reasonable, 
this  is  an  unreasonable  delay,  and  the  jury  were  therefore 
right  in  their  verdict. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  I  think 
the  delay  at  Newcastle  was  not  only  unreasoxxable,  but 
unnecessary. 
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Blackbubn,  J. — ^The  carrier's  obligataon  depends  on 
what  he  publicly  professes  to  do,  and  the  liability  of  a 
railway  company,  as  was  decided  in  Johmtan  t.  The 
Midland  BaiUvay  Qm^any,  4  Exch.  867,  is  not  more 
extensive  than  that  of  a  common  carrier.  The  company 
must  therefore  be  held  bound  to  carry  goods  deliyered 
to  them  by  the  ordinary  route  they  use.  But  in  going  by 
that  route  they  must  use  reasonable  diligence,  and  must 
delirer  the  goods  in  a  reasonable  time.  In  this  case  I 
doubt  if  the  jury  were  right  in  finding  that  it  was  an 
unreasonable  practice  on  the  part  of  the  company  to  take 
goods  from  London  to  Seaham  round  by  Newcastle.  But 
they  were  justified  in  finding  that  ttiere  had  been  an 
unreasonable  delay  at  Newcastle.  That  being  so,  the 
verdict  must  stand;  but  the  damages  must  be  reduced 
from  £25  to  £5. 

Rule  absolute  to  reduce  the  damages  to  j£5. 

Attorney  for  the  plaintiff,  Armstrong. 

Attorney  for  the  defendant,  JBlenkinwp. 


^  B.  May  30. 

Beg.  v.  The  West  Midland  Railway  Company. 

Mandamus  —  Lands    Clauses    Consolidation    Act,   1845 
(8  4*  0  Vict.  c.  18) — Compensation^ 

Mandamus  to  a  railway  company  reciting  that  certain 
premises  in  the  occupation  of  R,  B.  had  "been  injuriously 
affected  by  the  nvorks  of  the  company,  and  that  the  cont- 
pany  declining  to  join  in  the  appointment  of  an  arbitrator 
to  estimate  the  compensation  due  to  R.  R^  he  had  ap- 
pointed an  arbitrator  ex  parte,  under  section  35  of  the 
Lands  Clauses  ConsolidatUm  Act,  1845  (8^9  Vict,  c. 
18),  n^ho  had  duly  made  his  award;  and  commanding  the 
company  to  take  up  the  award. 

Return  by  the  company,  that  R.  R.  also  occupied  certain 
other  lands,  which  were  taken  by  tfte  company,  and  tJiat 
before  the  executian  of  their  works  it  was  agreed  between 
R.  R,  and  the  company  that  the  company  should  pay  to 
R.  B.  the  sum  of  £22  \0s.  in  full  satufactioti  of  his  claim 
t/»  respect  of  the  lands  which  were  so  taken,  and  of  the 
premises  which  were  so  injuriously  affected,  which  sum 
was  duly  paid. 

Held  (on  demurrer)  a  good  return. 

Mandamus  to  the  West  Midland  Railway  Company,  re- 
citing the  incorporation  of  the  said  company  in  the  year 
1853,  under  the  name  of  the  ''  Worcester  and  Hereford 
Railway  Company,"  and  the  subsequent  change  of  the 
name  of  the  said  company;  and  averring  that  one  Richard 
Birt  (the  prosecutor)  was,  in  the  year  1853,  and  from 
thence  until  the  month  of  August,  1 860,  the  occupier  of 
and  interested  in  certain  premises  comprising  a  public 
house  called  **  Whitehall,"  and  carried  on  there  the  busi- 
ness of  a  publican,  and  that  the  company,  by  the  exe- 
cution of  their  works,  under  the  authority  of  their  Act 
of  Parliament,  injuriously  affected  the  said  premises;  and 
the   said  Richard  Birt  claimed  compensation  from  the 
said  company  in  respect  of  the  said  injury,  but  no  agree- 
ment could  be  effected  between  him  and  the  said  company; 
and  that  on  or  about  the  24th  of  June,  1861  (the  said 
parties  not  having  concurred  in  the  appointment  of  a 
single  arbitrator  to  ascertain  and  determine  the  said  mat- 
ter), the  said  Richard  Birt,  duly  and  in  accordance  with 
the  provisions  of  the  Lands  Clauses  Consolidation  Act, 
1845  (8  k  9  Vict.  c.  18),  appointed  an  arbitrator,  and 
g^ve  notice  to  the  said  company  of  the  appointment, 
and    duly    requested  them   to    appoint    an    arbitrator 
on  their  part,  which  the  said   company  failed  to   do; 
and  that  thereupon   afterwards  the  said  Richard  Birt 
duly   appointed  John  Lloyd   Bozward   to   act   as  sole 
arbitrator  in  the  said  matter  on  behalf  of  both  parties; 
and  that  the  said  J.  L.  BoEward  duly  aooepted  and  took 
upon  himself  the  burthen  of  the  said  reference,  and  pro- 
ceeded to  hear  and  determine  the  said  matters  in  dispute, 


and,  having  heard  the  evidence  adduced  before  him,  duly 
made  his  award  in  writing  of  and  concerning  the  pre- 
mises, and  then  forthwith  gave  notice  to  the  said  Richard 
Birt  and  to  the  said  company  that  his  award  had  been 
made  and  was  ready  to  be  delivered  to  the  said  company 
in  accordance  with  the  said  Act;  and  the  said  Richard 
Birt  then  duly  required  the  said  company  to  take  up  the 
said  award  in  accordance  with  the  provisions  of  the  said 
Act  in  that  behalf,  which  they,  the  said  company,  had 
neglected  and  refused  to  do.  The  writ  then  commanded 
the  company  to  take  up  the  said  award. 

Return  by  the  company,  averring,  amongst  other  things, 
that  the  said  Richard  Birt  occupied  the  said  premises  as 
yearly  tenant  of  the  Rev.  J.  Hopton,  but  that  no  part  of 
the  said  premises  was  at  any  time  taken  by  the  said 
company;  and  that  he  also  occupied  as  yearly  tenant  cer- 
tain pieces  of  land,  containing  together  twelve  perches, 
which  were  situate  on  the  opposite  side  of  the  said  turn- 
pike road,  and  contiguous  thereto,  from  the  month  of 
June,  1853,  to  the  month  of  June,  1858.    That  the  "  Wor- 
cester and  Hereford  Railway  Act,  1853,"  empowered  the 
said  company  to  take  the  pieces  of  land  last  before-men- 
tioned, as  being  in  the  occupation  of  the  said  Richard  Birt, 
for  the  execution  of  their  works.    That  in  the  year  1858, 
the  Company  gave  notice  to  the  said  Richard  Birt  that 
they  required  the  possession  of  the  said  pieces  of  ground  for 
the  execution  of  their  works;  and  that  the  said  Richard 
Birt  thereupon  employed  one  James  Webb,  a  land  agent 
and  surveyor,  residing  at  Worcester,  to  be  his  agent  to 
negociate  for  him  and  on  his  behalf,  with  the  said  Wor- 
cester and  Hereford  Company,  the  amount  of  compensa- 
tion which  should  be  paid  by  tiie  said  company  to  the  said 
Richard  Birt  for  his  interest  as  such  yearly  tenant  in  the 
said  pieces  of  land,  and  that  whilst  the  negociation  was 
pending  with  the  said  company,  the  said  James  Webb  in- 
formed the  said  Richard  Birt  l^t  the  said  public  house 
called  "  Whitehall,"  and  the  premises  thereunto  belonigng, 
would  be  injured  by  the  contemplated  works  of  the  said 
Worcester  and  Hereford  Railway  Company,  and  the  said 
Richard  Birt  thereupon  authorised  the  said  James  Webb, 
as  his  agent,  to  obtain  compensation  for  him  from  the  said 
company  for  the  prospective  damage  which  he  might  sus- 
tain by  reason  of  the  execution  of  such  contemplated  works, 
and  to  accept  from  the  said  company  the  sum  of  £22  lOs. 
as  compensation  both  for  his  interest  as  such  yearly 
tenant  as  aforesaid  in  the  said  piece  of  land  and  for  any 
damage  that  he  might  subsequently  sustain  as  such  yearly 
tenant  in  his  occui>ation  of  the  said  public  house  called 
<*  Whitehall,"  and  the  premises  thereunto  belonging,  by  the 
execution  of  the  said  contemplated  works  by  tiie  said 
company;  and  that  the  said  sum  of  £22  lOs.  was  afterwards 
— to  wit,  on  the  18th  day  of  July,  1858 — paid  to  and  ac- 
cepted by  the  said  Richaxd  Birt,  as  compensation  allowed 
to  him  by  the  said  company,  and  in  full  satisfaction  of  the 
damage  sustained  and  to  be  sustained  by  the  said  Richard 
Birt,  as  such  yearly  tenant  as  aforesaid.    That  the  works 
so  contemplated  at  the  period  of   the  said  negociation 
were  afterwards  executed  by  the  said  company  in  ac- 
cordance with  the  provisions  of  their  said  Act  of  Parlia- 
ment, and  were  completed  in  the  month  of  November, 
1858;  and  that  the  said  Ridiard  Birt  was  not  entitled 
to  any  compensation  beyond  the  sum  of  £22  10s.  which 
he  had  accepted  as    lioresaid  in  satisfaction  of    any 
damage  sustained  and  to  be  sustained  by  him  as  such 
yearly  tenant  as  aforesaid  of  the  said  public  house  called 
"  Whitehall,"  and  the  premises  thereunto  belonging,  by  the 
execution  of  the  said  works  of  the  said  Worcester  and 
Hereford  Railway  Company.     The  company  then  set  out 
the  award,  and  alleged  that  the  said  award  was  bad  on 
the  face  of  it,  and  ^t  the  said  company  were  not  bound 
to  take  up  the  said  award. 
Demurrer  and  joinder. 

Oarth  iHlndmareh,  Q.C.,  with  him),  in  support  of  the 
demurrer,  contended,  on  the  authority  of    the    Lands 
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Clanaas  JLot,  1645  (8  Is  9  Yiot  o.  ld),8eofcioa  85»  And  Beg  I 
V.  South  Jhvon  MaUway  Company,  15  Q.  B.  1043,  that 
the  oompany  were  bound  to  t*^  up  the  awaid;  that  the 
f aots  stated  in  the  award  ought  to  hare  been  brought 
before  the  arbitrate,  ov  raised  in  an  action  on  the  award; 
and  that  the  faots  stated  afforded  no  anaw^  to  the  claim 
of  the  said  Riohard  Birt,  inasmuch  aa  the/  amounted  to 
a  idea  of  aooord  and  satisfaction  before  the  injury  was 
done,  and  the  provisions  of  the  statute  enabling  futuxe 
damages  to  be  assessed  only  referred  to  oases  in  which 
land  was  taken. 

O.  W.  Hastings,  and  Horace  Lloyd,  for  the  company, 
in  support  of  the  return,  were  not  called  on. 

The  Court*  were  of  opinion  that  the  company  were 
not  bound  to  take  up  the  award  unless  the  arbitrator  was 
properly  appointed,  that  the  arbitrator  had  not  been  pro- 
perly appointed  if  the  prosecutor  was  not  entitled  to  com- 
pensation; that  a  case  of  compensation  assessed  under  the 
Lands  Clauses  Consolidation  Act  ought  not  to  be  treated 
according  to  the  same  strict  rules  as  an  ordinary  case  of 
accord  and  satisfaction;  and  that  the  effect  of  allowing 
this  demurrer  would  be  to  compel  the  company  to  make 
compensation  for  that  for  which  they  h^  already  paid. 

Judgment  for  tho  company. ^ 

Attorneys  for  the  prosecutor,  Richards  4"  Walker, 

Attorneys  for  the  company,  BurchelU, 


C.P.  April  38,  30)  May  1,  2. 

Iodides  v.  The  Uniyebsal  Mabinb  Insurance 

Company. 

Insurance — Warranty — €oiMequ$mce  qf  ho9tilUies, 

A  policy  of  insurance  was  effected  on  6,600  bays  of 
coffee,  ivarrantcd  **free  of  capture,  seizure,  and  detention, 
and  all  the  consequences  thereof,  afid  of  any  attempt 
thereat,  and  free  from  all  consequences  of  hostilities,  riets, 
aiul  commotions**  The  captain  got  out  of  his  reckoning, 
and  the  vessel  containing  the  coffee  was  lost  off  Cape  H.y 
where  formerly  a  light  had  been  kept  burning,  but  which 
had  been  lately  extinguished  by  the  Confederate  troops,  in 
order  to  mislead  Federal  ships  ;  170  bags  were  got  on  shore 
by  the  troops,  and  appropriated  by  them,  and  860  more 
might  have  been  saved  had  it  not  been  for  the  troops  pre- 
venting it. 

Held,  that  the  loss  of  the  ship,  and  consequent  loss  of  a 
poHion  of  the  coffee,  was  by  perils  of  the  seas,  and  not 
within  the  exception;  but 

Held,  also,  that  the  loss  qfthe  1,020  bag$  was  the  eonse- 
fjuence  of  hostilities,  and  that  the  insurers  were  therefore 
liable  only  for  the  insurance  on  the  other  6,480  bags. 

This  case  was  tried  before  Erie,  C.J.,  at  the  sittings 
at  Guildhall  after  Hilary  Term,  1863.  The  action  was 
brought  to  recover  £3,000,  insured  on  a  cargo  of  6,500 
bags  of  coffee  at  a  premium  higher  than  the  ordinary 
rate,  valued  at  £25,000,  on  board  the  ship  Linwood,  from 
Rio  to  New  York.  The  defendants  pleaded  that  the 
coffee  was  not  lost  by  the.  perils  insured  against.  The 
policy  warranted  the  goods  free  of  capture,  seizure,  and 
detention,  and  idl  the  consequences  thereof,  and  of  any 
attempt  thereat,  and  free  from  all  consequences  of  hos- 
tilities, riots  and  oommotions.  The  vessel  sailed  from  Bio 
for  New  York  on  the  26th  of  May,  1861.  In  the  beginning 
of  April,  1861,  the  Confederate  troops  occupied  North 
Carolina,  and  in  the  course  of  that  month,  by  (»rder  of  the 
government,  they  extinguished  the  light  at  the  lighthouse 
on  C^>e  Hatteras,  in  North  CaroUna,  and  it  waa  not 
lighted  up  to  the  time  when  the  Linwood  was  losfi.    The 

♦  Blackburn  and  Mellob,  JJ. 
t  fiee  Croft  v.  The  London  and  Mrth  Western  IfnUUvay 
f^ompany,  11  W.  R.  861. 


light  was  ordinarily  visible  about  twenty  nules  off.  The 
lAnwood  was  a  Federal  vessel,  but  the  coffee  belonged  to 
a  British  subject.  She  reached  Belize  iu  safety,  and  pro- 
ceeded prosperously  till  the  17th  of  July,  on  the  evening' 
of  which  day  the  captain  supposed  he  was  thirtyrfive 
miles  to  the  east  of  Cf^>e  Hatteras,  but  at  eleven  p.m.  ou 
that  night  the  vessel  struck  on  a  reef,  which  proved  the 
next  morning  to  be  about  nine  miles  to  the  south-west  of 
the  point  where  the  Cape  Hatteras  Ughthouse  is;  on  that 
night,  though  the  vessel  was  seriously  injured,  the  coffee 
received  no  danuige.  On  the  morning  of  the  18th,  some 
Gonfederato  troops  went  on  board  the  Linnood  and  took 
possession  of  her,  and  made  prisoners  of  the  captain  and 
crew;  the  sea  was  so  rough  on  that  day  that  the  coffee 
was  much  damaged,  and  none  of  it  could  be  got  on  shore. 
On  the  19th  some  of  the  inhabitants,  whose  duty  it  was 
to  take  care  of  wrecks,  attempted  to  save  the  coffee,  and 
would  have  saved  1,020  bags  if  they  had  not  been  pre- 
vented by  the  Confederate  troops,  who  only  succeeded  in 
saving  170  bags,  which  they  apfffopriated  to  themselves. 
On  the  20th  the  vessel  sunk,  and  the  rest  of  the  coffee 
was  lost.  The  jury  found  a  verdict  for  the  plaintiff  for 
the  i^ 8,000.  Leave  was  reserved  to  the  defendants  to  move 
to  set  that  verdict  aside,  and  instead  thereof  to  enter  a 
nonsuit  or  to  reduce  the  damages,  if  the  Court  should  be 
of  opinion  that  the  whole,  or  any  part  of  the  coffee  was 
lost  by  any  of  the  excepted  perils. 

Brett,  Q,C.,  obtained  a  rule  accordingly. 

Bovill,  Q.C.,  Lush,  Q.C.,  and  Honyman  showed  cause. 
They  contended  that  the  loss  did  not  arise  by  any  of 
the  excepted  perils;  and  that,  assuming  the  putting  out 
the  light  to  be  an  act  of  hostdliiy,  and  that  the  vessel 
would  not  have  been  lost  if  the  light  had  been  kept  burn- 
ing, yet  still  the  putting  it  out  was  not  the  proximate 
cause,  but  only  a  remote  one,  and  that  the  proximate  cause 
of  the  loss  was  perils  of  the  seas,  the  vessel  running  on  tho 
rocks  being  the  immediate  cause,  and  the  next  immediate 
cause  being  that  the  captain  was  out  of  his  reckoning. 
They  argued  also  that,  as  a  higher  premium  was  ptdd  for 
these  risks,  which  were  merely  ordinary  ones,  on  account 
of  the  war,  it  was  clear  that  the  insurers  contemplated 
the  occurrence  of  loasea  of  this  nature.  And  they  further 
contended  that  the  loss  of  the  cargo  was  total  and  not 
partiaL  They  referred  to  Broom 'a  Legal  Maxims,  3rd  ed. 
202,  203,  204  ;  Marshall  on  Insurance,  4th  ed.,  by  Serjt. 
Shee,  374;  2  Amould  on  Insurance,  788;  3  Kent's  Comm. 
410;  Webster's  DictuHiary,  for  meaning  of  ''commotion;" 
and^  cited  £[agedorn  v.  Whitmore,  1  Stark.  157;  Livie  v. 
Janson,  12  Bast.  648,  and  the  judgment  of  Lord  EUen- 
borough  at  p.  653;  Patrick  v.  2 he  Commercial  Insurance 
Company,  IIJ.  (U.  S.)  14;  Powell  v.  Gudgeon,  5  M.  &  S. 
481;  TatJiavi  v.  Hodgson,  6  T.  B.  666;  Lawrence  v.  Aber- 
dein,  6  B.  &  Aid.  107;  Walker  v.  MaUlaud,  5  B.  &  Aid. 
171 ;  Bishop  v.  Pentland,  7  B.  &  C.  219,  and  the  judgment 
of  Bailey,  J.,  at  p.  223, 224 ;  Bedman  v.  Wilson,  14  M.  &  W. 
476,  and  the  judgment  of  Parke,  B.,  at  p.  483;  Bvsk  v.  The 
Boyal  Excliange  Assurance  Company,  2  B.  6c  Aid.  73;  Hahn 
V.  Corbett,  2  Bing.  206,  and  the  judgment  of  Best,  C.J., 
at  p.  210;  Hadkinson  v,  Uobinson,  3  B.  &  P.  388;  Green 
V.  Ihulie,  Peake's  N.  P.  278;  Bondrett  v.  Hentigg,  Holt's 
N.  P.  149;  Knight  v.  MiUh,  15  Q.  B.  648;  ^^aylor  v.  Pal- 
mer, 8  Ex.  739,  affirmed  in  the  Exchequer  Chamber,  10  Ex. 
382,  2  W.  B.  621 ;  Montoya  v.  The  London  Assurance  Com- 
pany, 6  Ex.  451 J  TJiompson  v.  Hopper,  1  E.  B.  &  E.  1038, 
6  W.  B.  867. 

Brett,  Q.C.,  Mellish,  Q.C.,taid  Maclachlan,  in  support 
of  the  rule,  oonteaded  that,  aaHuming  even  the  immediate 
cause  of  the  loes  of  the  goods  to  have  been  the  stranding 
of  the  vessel,  yet  the  light  bdng  put  out,  whiish  was  an 
aot  ^  hostilities,  was  the  canse  of  the  stranding,  and  that 
the  puttang  out  the  light  waa  a  snffij^eqtly  proximate 
cause  ef  the  les^  of  Ait  eaigo  to  exempt  the  insurers 
hrvrn  liability,  n^  mrm^anAtA  liso  that  th«B  was  a 
tettl  ioia  by  eaptuze,  or  at  any  rate  a  partial  loss  thereby. 
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They  furtiher  oontended  that  if  there  had  been  only  a 
partial  loss  of  the  cargo  before  the  capture  of  the  vessel, 
the  insurers  would  not  be  liable,  though  they  certainly 
-would  be,  if  there  had  been  a  total  loss  of  it  previous  to 
the  capture;  and  that  the  loss  by  perils  of  iSie  seas  did 
not  ta^e  place  until  the  ship  went  to  pieces  some  time 
after  the  capture;  and  that  the  partial  loss  before  the 
capture  was  merged  in  the  total  loss  by  the  capture. 
They  referred  to  Broom's  Legal  Maxims,  202  et  teg.,  and 
cited  Thompson,  v.  Hopper,  6  £.  &  B.  937,  6  W.  E.  83;  The 
Edward  and  Mary,  3  Chr.  Eobinson's  Adm.  B.  305 1  The 
Bercvdety  2  Dods.  Adm.B.  353;  and  distinguished  several 
of  the  cases  cited  on  tJie  other  side. 

Erle,  CJT. — I  am  of  opinion  that  the  judgment  must 
be  for  the  plaintiff  in  respect  of  a  partial  loss.  This 
action  was  brought  on  a  policy  of  insurance  on  coffee, 
which  contained  this  warranty : — "  Free  of  capture,  seizure, 
and  detention,  and  all  the  consequences  thereof,  and  any 
attempt  thereat,  and  free  from  all  consequences  of  hos- 
tilities, riots,  and  commotions."  The  vessel,  by  which  the 
insured  cargo  was  being  conveyed,  was  proceeding  from 
Belize  to  New  York,  and  had  to  pass  Cape  Hattera^;  the 
captain,  being  out  of  his  reckoning,  intended  to  steer 
nortii-east.until  he  had  rounded  the  cape,  and  then  due 
north  to  New  York;  but  when  thirty  miles  to  the  south 
and  ten  to  the  west  of  the  cape,  he  thought  that  he  had 
passed  it,  and  steered  due  north  and  ran  the  vessel  ashore. 
If  there  had  been  nothing  more  in  the  case,  it  would  have 
been  a  clear  case  of  loss  by  the  perils  of  the  seas,  but 
there  is  another  fact;  up  to  the  time  when  the  Con- 
federates occupied  North  Carolina,  a  light  was  kept  burn- 
ing on  Cape  Hatteras,  but  shortly  after  they  occupied  it, 
they  extinguished  the  light.  We  may  assume,  for  the 
sake  of  the  judgment,  l£at  if  there  had  been  a  light 
there  the  captain  could  have  seen  it,  and  put  the  ship 
about  in  time  to  save  her.  The  contention  is  as  to  whether 
the  loss  of  the  ship,  which  caused  the  loss  of  the  cargo, 
was  a  consequence  of  hostilities;  it  is  a  question  as  to 
the  construction  of  the  policy,  and,  as  these  words  have 
not  been  considered  by  any  court  before,  the  intention  of 
the  parties,  to  be  gathered  from  the  instrument,  is  what 
we  muBt  look  to.  I  agree  with  the  counsel  for  the  plain- 
tiff, that  we  must  construe  the  perils  insured  against  in 
this  policy,  as  if  a  policy  had  been  effected  for  re-insurance 
on  the  excepted  risks  in  this  one.  The  light  being  put 
out  may  very  well  be  a  cause  of  the  loss  of  the  vessel,  but 
the  question  is,  whether  it  is  not  too  remote  a  cause,  the 
well  known  principle  of  marine  insurance  being  cau$a 
proxima  non  rei^ota  spectatur;  the  loss  must  be  attributed 
to  the  last  proximate  cause.  As  the  captain  mistook 
where  he  was,  and  pursued  his  course  without  keeping  a 
proper  look  out,  and  entered  the  breakers,  can  it  be  said 
that  the  absence  of  the  light  would,  in  the  ordinary  course 
of  events,  be  followed  by  the  loss  of  the  ship?  I  am  of 
opinion  that  it  is  too  remote  a  cause.  Suppose  the  enemy 
were  to  follow  the  ship  with  the  intention  of  seizing  it, 
and  the  ship,  in  endeavouring  to  escape  from  them  ran 
ashore,  the  loss  would  then  be  the  consequence  of  the 
attempt  at  seizure,  and  within  the  exception;  but  suppose 
again  that  the  ship  when  pursued  by  the  enemy,  in  order 
to  escape,  put  into  a  bay  where  ther^  was  neither  anchor- 
age nor  port,  and  the  wind  blowing  on  shore,  and  if  the 
wind  continued  as  it  was  then  blowing,  she  must 
certainly  be  lost;  in  that  case  also,  if  lost,  the  loss  would 
be  a  consequence  of  the  attempt  at  seizure,  and  within 
the  exoeption.  Suppose,  however,  that  the  wind  changed, 
and  she  got  out  of  the  bay  and  proceeded  on  her  voyage, 
but  was  overtaken  by  a  storm,  which  she  would  have 
escaped,  by  reaching  her  destination  before  the  storm 
oame  on,  had  it  not  been  for  the  pursuit,  and  was  lost,  the 
loss  would  be  the  consequence  of  the  attempt  at  seizure, 
bat  it  would  not  be  a  sequence  in  the  ordinaiy  course  of 
events,  and  therefore  would  be  too  remote.  For  another 
instance,  suppose  a  vessel  going  into  a  port  which  has 


two  channels,  in  one  of  which  a  torpedo  has  be^  laid 
down,  if  the  vessel,  her  ciq>tain  not  knowing  of  the  torpedo, 
enter  the  port  by  the  channel  in  which  it  is,  and  be  blown 
up  by  it,  that  loss  is  a  proximate  consequence  of  hostilities; 
but  if  filie  go  in  by  the  other  channel,  on  account  of  her 
captain  having  heard  of  the  torpedo  being  laid  down,  and 
be  lost  by  reason  of  bad  navigation  in  t^t  channel,  she 
is  lost  by  perils  of  the  seas,  the  loss  being  too  remote  a 
consequence  of  hostilities.  I  think,  therefore,  that  the 
abs^ice  of  the  light  is  not  proximately  the  cause  of  the 
loss  of  the  ship,  whidi  brought  about  the  loss  of  the 
cargo,  within  the  meaning  of  this  policy.  The  subsequent 
events  are  these: — ^the  sMp  struck  on  ^e  Tuesday  night; 
the  weather  was  too  rough  on  the  Wednesday  to  allow  of 
any  of  the  cargo  being  saved  that  day,  but  on  the  Thurs- 
day the  sea  was  calmer,  and  170  bags  were  saved;  1,020 
bags  might  have  been  saved  in  all,  but  the  Confederate 
troops  interfered  with  the  persons  appointed  by  govern- 
ment as  salvors  in  the  case  of  wrecks,  and  compelled 
them  to  desist,  or  otherwise  they  would  have  saved  this 
amount.  I  think  that  when  the  ship  was  wrecked,  and 
there  appeared  no  chanoe  of  any  of  the  cargo  being 
saved,  there  was  a  presumption  of  a  total  loss,  but 
when  it  seemed  clear  that  some  could  be  saved,  the 
loss  became  only  a  partial  one.  The  insurers  are 
liable  for  the  sum  insured  on  5,480  bags,  but  not  for 
that  on  the  1,020  bags,  which  were  not  saved  owing  to 
hostilities.  It  has  been  contended  that  the  cargo  was 
totally  lost  by  capture,  but  none  of  the  authorities  quoted 
apply  to  a  state  of  things  like  the  present:  the  ship  was 
in  a  state  of  wreck  when  the  soldiers  took  possession  of 
her,  and  they  took  the  portion  of  the  cargo  they  saved  for 
themselves,  and  not  as  troops  capturing  a  ship  or  cargo. 
This  case  is  not  within  the  principle  of  those  cited  of 
capture  or  of  taking  by  savages,  or  by  an  enemy  not  for 
i^  benefit  of  the  owner.  The  judgment,  therefore,  will 
be  for  the  plaintiff  for  the  insurance  on  5,480  bags,  and 
for  the  defendants  as  to  1,020  bags. 

WiLLES,  J. — I  am  of  the  same  opinion.  I  propose 
touching  upon  all  these  points — first,  as  to  the  absence  of 
the  light;  secondly,  as  to  the  wreck  and  its  immediate 
effects;  and  thirdly,  as  to  the  hostile  seizure  by  the  Con- 
federate troops.  As  to  the  first  point,  the  question  is 
whether,  in  consequence  of  the  possibility,  or  indeed  the 
strong  probability,  of  the  vessel's  escape  from  destruction 
had  l^e  light  been  there,  the  loss  is  to  be  attributed  to  the 
putting  out  of  the  light ;  I  think  it  is  not  to  be  attributed 
to  this,  it  may  have  been  a  cause  of  her  loss,  but  it  was  not 
the  proximate  and  absolutely  certain  cause  thereof,  which 
was  the  captain's  getting  out  of  his  reckoning,  and  so 
taking  a  wrong  course,  and  running  the  vessel  on  the 
rocks.  We  are  merely  to  look  to  the  proximate  and  im- 
mediate cause  of  loss.  It  has  been  argued  that  the  ordi- 
nary rule,  that  the  proximate  cause  is  the  only  one  to  be 
looked  to,  does  not  apply  here,  because  of  the  introduction 
of  the  word  "  consequences  **  before  hostilities,  riots,  and 
commotions.  I  think  that  makes  no  difference  whatever. 
I  intend  to  assume  the  acts  of  the  Confederates  here  to 
be  acts  of  hostilities.  I  think  that  the  proximate  conse- 
quences must  be  looked  to,  notwithstanding  the  use  of  the 
word  "all:"  the  addition  of  the  word  **all"  to  conse- 
quences in  the  warranty  in  the  policy  is  quite  unneces- 
sary, for  it  is  an  adopted  rule  of  grammar  that'  words 
general  and  words  universal  are  all  one:  the  addition  of 
it  does  not  make  more  remote  consequences  to  be  included 
than  would  have  been  had  it  been  omitted.  Suppose  the 
captain  of  a  vessel,  sailing  on  the  same  voyage  as  thi3 
one,  knew  that  the  light  had  been  put  out  on  Cape  Hat- 
teras, and  altered  his  course  to  the  eastward  for  fear  of 
coming  too  near  the  cape,  and  got  wrecked,  in  oonsequence 
of  doing  so,  on  <mepf  the  Western  Islands,  on  which  there 
was  formerly  a  light  kept  bumix^i  but  wbich  had  been 
extinguished  by  a  man  wbo  had  b«coQ^  misanthropic 
owing  to  being  wrecked  there  through  the  light  being 
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pnt  out  on  Cape  Hatteras;  that  is  in  one  sense  a  conse- 
quence, bnt  can  any  one  say  it  is  not  too  remote  a  conse- 
quence to  be  within  this  exception.    The  consequences 
here  must  be  dealt  with  by  the  ordinary  rule  as  proximate 
consequences;  it  is  a  rule  as  well  for  the  benefit  of  the 
insurer  as  the  insured.    Applying  it  to  this  case,  I  think 
that  the  wreck  was  a  wreck  by  the  perils  of  the  seas,  and 
not  a  consequence  of  hostilities.    I  proceed  now  to  the 
second  head,  as  to  the  wreck  and  its  effects:  the  facts 
have  been  stated  to  be  that  the  vessel  was  stranded  and 
was  totally  lost  without  hopes  of  recovery.    With  respect 
to  the  cargo  on  board  of  her,  1  Emerigon,  400, 401,  shows 
that  we  are  acting  on    no    new  principle:    he  gives 
an  instance  where  the  vessel,  having  gone  ashore  both 
navfrage  and  (m,  though  part  of  the  cargo  was  saved  in 
a  damaged  state  and  part  in  an  undamaged  state,  yet 
he  treats  it  as  a  case  of  abandonment,  on  the  ground  that 
the  law  avoids,  in  these  cases  raising  questions  which  in 
the  majority  of  cases  would  be  indeterminable;  so  it  avoids 
all  calculations,  which  you  would  have  to  go  into  with 
reference  to  the  amount  and  extent  of  the  injury.    I 
know  this  rule  has  not  been  adopted  by  us  or  America  to 
its  full  extent.    The  authorities  seem  to  furnish  a  rule 
that  when  a  vessel  is  wrecked  without  hopes  of  recovery, 
the  cargo  is  treated  as  lost,  where  there  is  no  hope  of 
saving  it  for  the  owner's  benefit;  take  the  instance  of  a 
vessel  wrecked  on  an  uninhabited  island  in  the  middle  of 
the  ocean,  where  the  expense  of  bringing  away  the  goods 
would  be  far  greater  than  the  worth  of  them  when 
brought  home,  there  is  a  case  of  absolute  total  loss  imme- 
diately.   In  the  case  of  Bandrett  v.  Hentigg,  the  ship  was 
wrecked,  but  some  of  the  cargo  was  firot  on  E^ore  and  was 
seized  by  the  natives;  there  Gibbs,  CJ*.,  treats  the  loss  as 
a  total  one,  because  the  goods  saved  from  the  wreck  never 
came  into  the  owner's  hands:  it  is  not  therefore  necessary 
that  it  should  be  impracticable  to  get  any  of  the  goods 
out  of  the  ship;  all  the  circumstances  as  to  whether  the 
goods  can  be  saved  to  advantage  must  be  taken  into  ac- 
count.   Take  again  the  case  of  a  vessel  going  down  at 
the  entrance  of  the  docks  at  her  port  of  destination,  where 
the  cargo  is  uninjured  and  could  easily  be  saved,  this 
would  be  the  other  extreme,  but  these  two  cases  are 
sufficient  to  illustrate  the  rule.     Now  apply  it  here,  the 
vessel  was  absolutely  wrecked,  and  the  goods  were  in  this 
condition,  that  it  was  possible  to  save  1,020  bags,  but  im- 
possible to  save  the  other  5,480 — the  loss  of  them  was  as 
absolutely  certain  as  that  of  the  vessel  when  she  struck. 
1 ,020  in  the  ordinary  state  of  things,  if  there  had  been 
no  hostilities,  would  have  been  saved;  170  were  actually 
saved,  and  would  have  been  saved  to  the  owner  if  there 
had  been  no  hostilities;  it  is  therefore  clear  that  there 
was  a  tot«l  loss  of  6,480  bags.     I  do  not  use  the  word 
partial,  because  it  is  ambiguous  in  the  case  of  a  policy, 
where  the  subject  matter  is  insured  in  its  entirety;  but  I 
say  that  there  was  a  total  destruction  of  part,  that  is  of 
5,480  out  of  the  6,500  bags.     I  come  now  to  the  third 
head,  as  to  the  hostile  seizure  by  the  Confederate  troops. 
It  is  clear  from  what  I  have  already  said  that  1,020  bags 
would  have  been  saved  if  it  had  not  been  for  hostilities, 
inasmuch  as  170  bags  were  brought  on  shore  and  seized 
by  the  Confederates,  and  850  might  have  been  brought 
on  shore  had  it  not  been  for  hostilities;  the  whole  1,020 
may  be  taken  as  seized  by  reason  of  hostilities.    But  then 
the  question  arises  whether  hostilities  have  anything  to 
do  with  the  loss  of  the  other  5,480  bags.  The  defendants' 
counsel  have  well  distinguished  JTahn  v.  Corhett,  where 
the  vessel  was  wrecked  and  there  was  no  possibility  of 
the  goods  being  saved  for  the  benefit  of  the  owner — ^there 
was  no  spes  recvperandi  for  him.     They  would  have 
been  lost  if  they  had  not  fallen  into  the  enemy's  hands. 
Livie  V.  Janson  has  been  much  relied  on  by  the  defend- 
ants, but  that  case  does  not  apply  here.    The  vessel  was 
only  deteriorated  there;  there  was  no  total  loss  of  any  part 
of  tiie  adventure;  it  was  said  in  that  case  that  the  sub- 
<)equent  capture  of  the  ship  had  the  effect  of  rendering 


immaterial  the  previous  injury  she  had  received,  because 
she  would  have  been  captui^  if  she  had  not  been  injured. 
Doubt  is  thrown  on  Livie  v.  Janson  by  Mr.  Phillips  at 
1  Phillips  on  Insurance,  673,  where  he  refers  to  an 
American  case  {Howell  v.  Cincinnati  Immrance  Company ^ 
7  Ohio  R.  284)  where  the  principle  of  that  case  has  not 
been  applied;  but  without  at  all  saying  I  go  as  far  aa  to 
agree  with  Mr.  Phillips  that  Livi^  v.  Janson  is  not  law,  I 
am  clear  that  the  principle  laid  down  there  can  only  apply 
where  the  vessel  is  deteriorated,  and  not  where  she  is 
totally  lost;  but  assume  now  that  the  principle  does  apply, 
it  appears  to  me.  there  was  no  capture  of  the  5,480  bags — 
they  never  could  be  saved — ^it  is  an  abuse  of  language  to 
say  that  a  person  captures  a  thing  which  must  neoesMurily 
be  snatched  from  his  grasp  the  next  moment,  it  may  be 
said  poetically,  "  ipsum  compedibus  qui  vitixerat  Bnno- 
tigomm,"  but  to  say  that  a  man  captures  a  cargo  on  the 
rocks  which  cannot  be  got  on  shore,  is  to  say  what  is  not 
the  fact.  I  am  therefore  of  opinion  that  5,480  bags 
were  lost  by  the  perils  of  the  seas,  and  that  the  other  1 ,020 
bags  were  lost  by  the  consequence  of  hostilities. 

Btles,  J. — I  am  of  the  same  opinion.  The  first  ques- 
tion is,  was  the  vessel  lost  owing  to  the  light  being  put 
out,  within  the  meaning  of  the  polipy?  In  order  to  raise 
that  question,  it  must  be  assumed  that  the  light,  if  it  had 
been  burning,  would  have  been  visible  when  it  was  ma- 
terial that  it  should  be  seen,  and  that  the  captain  would 
have  seen  it  and  recognized  it  in  time  to  enable  him  to 
put  the  vessel  about  and  avoid  the  danger;  had  this  fact 
been  for  the  consideration  of  the  Court,  I  should  have  re- 
quired time  before  deciding  it;  but  I  will  assume  it  to  be 
tiie  case.  Is  then  the  absence  of  the  light  a  link  in  the 
chain  of  causes,  and  is  the  loss  of  the  vessel  attributable 
to  that.  It  has  been  admitted  on  both  sides  that,  in  the 
case  of  a  policy  of  insurance,  the  immediate  cause  of  the 
loss  is  alone  to  be  looked  to,  and  this  is  established  law. 
What  then  are  the  three  causes  here,  which,  on  the  as- 
sumption I  have  made,  caused  the  loss;  the  first  cause 
was  the  mistake  of  the  captain  as  to  his  position,  the 
vessel  was  fifty  miles  to  the  West  of  where  she  ought  to 
have  been,  and  where  he  thought  she  was.  The  second 
cause  of  the  loss  was  the  absence  of  the  light.  If  a  per- 
son throw  himself  into  the  serpentine,  and  the  drags  are 
not  forthcoming,  and  he  is  drowned,  the  absence  of  the 
drags  is  not  the  proximate  cause  of  his  being  drowned. 
Now  the  absence  of  the  light  is  only  an  intervening  cause, 
the  absence  of  a  saving  power,  which  might  have  saved 
the  vessel  had  it  been  exerted.  The  third  cause  was  a 
continuation  of  the  first,  and  was  the  steering  the  vessel 
on  the  rocks,  which  was  the  proximate  or  immediate 
cause,  and  seems  to  me  plainly  a  loss  by  perils  of  the 
seas.  Mr.  Mellish  at  one  time  ndsed  a  doubt  in  my  mind, 
when  he  put  the  supposition  of  the  owner  of  the  light 
entering  into  a  contract  with  the  present  plaintiff,  that 
there  should  be  a  light  on  this  point,  which  he  omitted 
to  keep  burning,  and  the  vessel  ran  ashore,  the  plaintiff 
having  lost  his  way  owing  to  the  darkness;  and  he  asked 
whether  an  action  would  not  lie,  certainly  it  would;  but 
that  is  a  direct  contract  against  the  remote  damage  occa- 
sioned by  the  absence  of  this  extrinsic  saving  power,  and 
it  seems  to  me  that  this  hypothesis  does  not  apply  here. 
The  second  question  is  whether  the  loss  be  a  total  or  par- 
tial one.  Wlien  the  vessel  ran  aground  there  was  no  total 
loss  of  the  cargo:  there  is  only  a  total  loss  when  the  cargo 
ceases  to  be  in  specie,  from  decomposition  or  some  other 
source,  or  is  inaccessible  and  cannot  be  got  at.  None  of 
these  is  the  case  here.  Had  they  not  been  prevented,  the 
government  salvors  would  have  assisted  and  saved  1,020 
bags  of  the  coffee,  as  was  pointed  out  by  my  Lord  and  my 
brother  Willes.  The  case  of  Hahn  v.  Corhett  opposes  no 
difficulty.  There  Best,  C  J.,  says,  "  It  has  been  asked  when 
the  goods  can  be  said  to  have  been  lost"  He  answers, 
'*  when  the  ship  was  totally  lost;  there  is  no  statement 
that  any  other  ship  was  at  hand,  or  that  any  land  was 
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near;  it  was  just  as  if  they  had  been  cast  on  a  rock,  and  | 
had  been  completeljout  of  reach."  I  am  now  of  opinion, 
though  I  felt  some  diffioultj  at  one  time,  that  there  was 
no  total  loss  of  the  coffee,  but  only  a  partial  loss,  at  the 
time  when  the  ship  ran  aground;  afterwards  there  was  a 
total  loss,  as  far  as  the  owner  was  concerned,  bat  part  of 
that  loss  did  not  arise  by  reason  of  the  perils  insured 
against,  as  the  Lord  Chief  Justice  and  my  brother  WiUes 
haye  sufficiently  shown. 

Keating,  J. — I  am  of  the  same  opinion.  The  princi- 
pal question,  as  put  by  the  defendants,  is  as  to  the  mean- 
ing of  the  words  *'  free  from  all  consequences  of  hostili- 
ties, riots,  and  commotions  *'  in  the  warranty;  and,  for  the 
reasons  already  giyen  it  seems  to  me  that  the  intention 
of  the  parties  was  to  warrant  the  goods  free  from  all  con- 
sequences of  hostilities,  riots,  and  commotions,  as  a  cause 
of  the  loss  which  ocouired.  It  is  conceded  tiiat  the  im- 
mediate cause  of  the  loss  was  the  perils  of  the  sea.  I 
therefore  think  that,  according  to  the  general  construction 
of  marine  policies,  that  the  cause  to  be  looked  to  must  be 
the  immediate  and  proximate  cause;  the  loss  here  was  by 
I>eril8  of  the  seas  and  not  within  the  exception.  I  am 
also  of  opinion  that  it  is  a  partial  loss.  When  the  vessel 
struck  5,480  bags  were  as  much  lost  as  if  the  vessel  were 
at  the  bottom  of  the  sea,  but  the  other  1,020  bags,  170  of 
"which  were  saved  by  the  soldiers,  were  as  clearly  lost  by 
the  consequence  of  hostilities  as  the  remainder  were  by 
the  perils  of  the  seas. 

Bute  abtolute  to  reduce  the  damages  from  the  sum  insured 
on  6,500  hags  to  the  stim  insured  on  5,480  hags. 

AttomeyR  for  the  plaintiff,  WaUons  ^  Bvhh, 
Attorneys  for  the  defendants,  Ashurst  Sj^  Morris, 


C.P.  Steeb  t?  Crowley  and  Anotheb.      May  5. 

Sale  hy  auction*^ Conditions  of  sale — Abstract  of  title — 

Stamp, 

At  a  sale  of  land  by  auction  one  of  the  conditions  nas, 
^hat  the  vendors  would  deliver  an  abstract  of  title  rvithin 
ten  days;  they  delivered  an  abstract  within  the  ten  days, 
hut  it  omitted  to  state  a  deed,  which  materially  affected 
the  title,  and  the  existence  of  which  was  not  disclosed  by 
anything  contained  in  the  abstract. 

Held,  that  though  it  was  not  necessary  to  deliver  within 
the  ten  days  a  full  and  perfect  abstract,  upon  which  no 
requisition  could  be  made,  this  was  an  abstract  calculated 
to  mislead  tlic  vendee,  and  that  the  condition  had  not  been 
complied  with,  and  that  the  vendee  was  entitled  to  nominal 
damages,  he  having  incurred  no  expense. 

The  vendee  of  land  cannot  refuse  to  complete  his  pur- 
chase on  the  ground  that  a  deed  of  release  forming  part  of 
the  vendor*s  title,  in  which  no  money  consideration  is  ex- 
pressed, does  not  bear  anstd  valorem  stamp. 

This  case  was  tried  before  Erie,  C J*.,  at  the  sittings 
after  Hilary  Term,  1863,  at  GuiMhaU.  The  dedaration 
stated  that  the  plaintiff  bought  two  lots  at  a  sale  by  auc- 
tion from  the  defendants  on  certain  conditions,  the  4th 
of  which  was  that,  on  the  tenth  day  after  the  sale  the 
vendors  will,  at  their  own  expense,  deUver  to  each  pur- 
chaser on  his  applying  by  himself,  See,  an  abstract  of  title; 
the  6th  condition  was,  "  if  any  requisition  on,  or  objection 
to,  the  title  of  any  lot  be  made,  whether  arising  out  of  the 
abstract  furnished  or  otherwise,  which  the  vendors  may 
be  unable  or  unwilling  to  remove  or  comply  with,  it  shaU 
be  in  the  option  of  the  vendors,  by  notice  in  writing  to  be 
given  to  the  purchaser,  or  8co.,  to  rescind  the  contract,  not- 
withstanding any  effort  which  may  have  been  made  to 
remove  any  such  objection  or  to  comply  with  such  requi- 
Bition,  Sec,  unless  such  purchaser  shall  within  ten  days 
after  any  such  notice  shall  have  been  given,  or  Sec.,  waive 
such  objection  or  requisition,  and  in  case  such  purchaser 
shall  not  within  ten  days  after  any  such  notice  shall  have 


h^^  griven  or  &c.,  waive  such  objection  or  requisition,  the 
deposit  money  shaU  thereupon  be  returned  to  such  pur- 
chaser, but  without  any  interest,  costs,  or  expenses." 
All  the  other  conditions  were  set  out  in  the  declaration; 
and  the  breach  was  **  that  the  defendants  did  not  nor 
would  deliver  to  the  plaintiff  such  abstract  of  title  as  was 
by  the  said  conditions  in  that  behalf  provided  for,  nor  had 
they  such  title  to  the  said  lots  as  was  required  by  the  said 
conditions,  nor  were  they  able  to  complete  the  purchase  on 
their  part  according  to  the  said  conditions,''  and  that  in 
consequence  the  plaintiff  had  been  damnified  and  put  to 
expense,  &c. 

There  were  also  the  common  money  counts.  The  de- 
fendants traversed  all  the  plaintiff's  allegations;  and 
pleaded,  fifthly  to  the  first  count,  that  they  did  have  such 
title  to  the  two  lots  as  was  required  by  the  conditions,  and 
that  they  were  able  to  complete  the  purchase  on  their  part 
according  to  the  conditions;  they  pleaded,  seventhly,  to  the 
money  counts  never  indebted,  except  as  to  the  £49  de- 
posited, to  which  they  pleaded,  eighthly,  payment  into 
court 

The  defendants  are  the  surviving  partners  of  the  firm 
of  Crowley  &  Co.,  which  consisted,  up  to  1857,  of  the  de- 
fendants and  Henry  Crowley,  who  died  in  that  year. 

The  plaintiff  bought  at  a  sale  by  auction  on  ^e  14th  of 
June,  1862,  from  the  defendants,  two  lots  of  freehold  pro- 
perty for  £245,  and  paid  a  deposit  of  £49,  being  at  the 
rate  of  20  per  cent  on  the  purchase  money.  On  the  24th 
of  June,  being  the  tenth  day  after  the  sale,  the  defendants' 
attorneys  gave  the  plaintiff *s  attorney  an  abstract  of  the 
defendants'  title  to  the  lote  purchased  by  the  plaintiff.  On 
the  12th  of  August  the  defendants'  attorneys  sent  to  the 
plaintiff's  attorney,  a  further  abstract,  consisting  of  an  ab- 
stract of  a  deed  of  release  of  the  14th  of  June,  1860,  from 
the  executors  of  Henry  Crowley,  of  all  their  interest  in 
this  and  the  other  partnership  property  to  the  defendants, 
stating  that  they  did  not  know  of  ite  existence  when  they 
sent  the*former  absfaract  After  receipt  of  this  the  plain- 
tiff's attorney  sent  some  requisitions  to  the  defendante'  at- 
torneys, the  second  of  which  was  **  the  deed  of  the  14th  of 
June,  1860,  ought  to  have  stoted  the  amount  of  considera- 
tion actually  given  to  the  executors  of  Henry  Crowley,  de- 
ceased, for  their  testator's  share  in  the  freehold,  copyhold, 
and  leasehold  estates  of  the  late  co-partnership,  and  such 
deed  ought  to  have  been  impressed  with  an  ad  valorem 
stamp  for  the  amount  of  such  consideration,  and  it  ia 
quite  immaterial  that  the  deed  purporte  to  be  a  release  to 
^e  surviving  partners,  instead  of  a  conveyance,  it  being 
clearly  a  sale  of  the  share  of  one  co-partner  to  two  others, 
who  have  survived  him.  The  purchaser,  therefore,  cannot 
take  his  conveyance  from  the  surviving  partners  only,  but 
the  executors  of  Henry  Crowley,  deceased,  must  join  in  the 
conveyance."  The  defendante'  attorneys  wrote  to  say 
that  the  executors  of  Henry  Crowley  dedined  to  join  in 
the  conveyance.  The  plaintiff  then  brought  this  action. 
The  verdict  was  entered  for  the  plaintiff,  the  damages  to 
be  assessed  by  a  master  if  the  Court  should  be  of  opinion 
that  the  plaintiff  was  entitled  to  substantial  damages. 

Leave  was  reserved  to  the  defendante  to  move  to  set 
this  verdict  aside,  and  instead  thereof  to  enter  a  verdict 
for  them  on  the  grounds,  1st,  that  the  release  by  Henry 
Crowley's  executors  was  sufficiently  stamped,  and  that  the 
plaintiff  was  not  entitled  to  require  the  executors  to  join 
in  the  conveyance;  2ndly,that  as  the  executors  refused  to 
join,  the  defendante  were  entiUed  to  rescind  the  contract, 
and  the  plaintiff  was  not  entitled  to  recover  his  expenses 
or  interest  on  his  deposit;  drdly,  that  the  plaintiff  was  not 
entitled  to  recover  his  expenses  up  to  the  12th  of  August, 
or  interest  on  his  deposit,  or  that  the  damages  should  be 
reduced  to  nominal  damages  with  respect  to  the  abstract 
of  the  release  not  having  been  delivered  untU  the  12th  of 
August,  if  the  plaintiff  was  entitled  to  recover  on  that 
part  of  the  case,  no  damages  having  been  sustained  in  re- 
spect of  that  matter. 

BoHllf  ^.(7.,  obtained  a  rule  accordingly. 
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Parry,  Sbrjt.,  (Joyce  with  him,)  showed  cause,  and  con-  | 
tended,  Ist,  tiiat  the  defendants  did  not  comply  with  the 
4th  condition  as  they  did  not  deliver  a  perfect  abstract 
within  the  ten  days;  2ndly,  that  the  release  had  an  im- 
proper stamp  on  it;  3rdly,  that  the  objection  as  to  the 
stamp  was  not  an  objection  to  the  title  within  the  6th 
condition,  and  that  therefore  the  defendants  were  not  en- 
titled to  rescind  the  contract.  He  cited  Doe  d.  KcttU  v. 
Lewis,  10  B.  &  C.  673.  [Willes,  J.,  referred  to  48  Geo.  3, 
c.  149,  B.  2B,  and  65  Geo.  3,  c.  184.] 

Bovillf  Q,C.f  and  Josejfh  Brown,  in  support  of  the  rule. 

Eblb,  C  J. — We  are  of  opinion  that  the  stamp  objection, 
on  which  the  plaintiff  relies,  fails.  The  release  is  not  in- 
valid by  reason  of  the  objection  taken  by  the  plaintiff. 
We  think  that  aa  the  porohafier  stood  on  an  invalid  ob- 
jection to  that  deed,  and  required  the  concurrence  of  the 
executors  of  the  deceased  partner,  the  vendors  had  a  right 
to  treat  that  as  a  requisition  within  the  meaning  of  the 
6th  condiMon;  and,  if  the  vendee  did  not  choose  to  waive 
his  objection  they  were  at  liberty  to  rescind  the  contract 
of  sale.  The  claim  for  interest  on  the  deposit  made  by 
the  plaintiff  fails,  because  he  might  have  had  the  deposit 
back  if  he  had  not  made  the  objection;  but  as  he  made 
it,  and  it  was  an  invalid  objection,  the  vendor  had  aright 
to  rescind  the  contract.  As  regaxds  the  4th  condition, 
that  t^e  vendors  would  deliver  an  abstract  of  title  within 
ten  days  of  the  sale,  that  does  not  require  the  delivery  of 
a  perfect  abstaraot,  but  it  must  be  such  a  one  as  is  not  cal- 
culated to  mislead.  The  abstract  delivered  on  the  24th  of 
June  was  perfect  on  t^e  face  of  it,  but  it  was  a  misleading 
one,  inasmuch  as  it  omitted  to  notice  a  deed  of  release  by 
which  the  tiUe  to  one-third  of  the  land  had  passed  to  the 
defendants,  their  legal  advisers  having  overlooked  it,  and 
they  did  not  deliver  a  full  and  fair  abstract  till  the  12th 
of  August.  As,  therefore,  the  defendants  did  not  deliver 
a  proper  abstract  within  the  ten  days,  they  were  guilty  of 
broach  of  contract;  but  as  the  plaintiff  received  no 
damage,  there  being  no  evidence  that  he  had  incurred  any 
expense,  the  damages  will  be  only  nominal. 

Willes,  Byles,  and  Keating,  JJ.,  concurred. 

Mule  ahiohtte  to  enter  verdict  for  defendants  on  the  hth 
and  1th  pleas,  and  for  the  plaintiff  on  the  other  pleas,  the 
damages  to  he  reduced  to  \s. 

Attorney  for  the  plaintiff,  H.  Parry. 
Attorneys  for  the  defendants,  Dynes  ^'  Harvey, 
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Griffiths,  10  W.  R.  798;  Zychlinsky  v.  Malthy,  10  C.  B. 
N.  S.  888;  Dew  v  JTutchins,  10  C.  B.  N.  S.  829;  and  re- 
ferred to  17  &  18  Vict.  c.  125  s.  51. 

Joseph  Brown,  in  support  of  the  rule,  contended  that  the 
interrogatories  should  not  be  allowed,  none  of  a  similar 
description  having  ever  been  permitted  in  an  action  of 
dander.  He  referred  to  Day's  Common  Law  Procedure 
Acts,  226,  and  cited  Moor  v.  Roberts,  8  C.  B.  N.  8.  880, 
6  W.  R.  297,  and  Shachell  v.  Macanlay,  2  Sim.  &  Stu. 
79.     [He  was  then  stopped  by  the  Court] 

Eblk,  C.  J. — I  am  of  opinion  that  this  rule  should  be 
made  absolute.  This  was  an  action  of  slander.  Wide  impu^ 
tations  were  alleged  on  the  face  of  the  declaration  to  hare 
been  iq^ken  before  several  persons;  and  then  the  plaintiff 
wishes  to  administer  these  interrogatories  (as  se^  out 
above).   We  think  it  is  clear  that  such  interrogatories  are 
unexampled;  the  statute  which  gave  the  common  law 
courts  power  to  issue  interrogatories  instead  of  compelling 
the  parties  to  go  into  equity  is  a  most  salutory  enact- 
ment, and  has  to  a  great  extent  furthered  justice;  but,  as 
so  wide  powers  have  been  granted  by  it,  the  Court  ai« 
bound  to  convince  themselves,  before  allowing  interrogar 
tories,  that  the  doing  so  will  be  for  the  furtherance  of  truth. 
There  is  a  wide  dMinction  between  the  interrogatories 
here  and  those  in  the  cases  of  BartlHt  r.  Lenris  and 
Xychlinshy  r.  AfaUby.    In  them  there  were  definite  facts 
to  be  inquired  into.  In  the  former  case  the  Court  said  that 
an  interrogatory  tending  to  criminate  a  man  might  be  ad- 
ministered, and  that  he  must  take  the  objection  on  oath, 
when  he  comes  to  answer  it,  that  it  will  criminate  him  if 
he  do  so.    The  tendency  at  present  is  to  extend  the  limit, 
within  which  interrogatories  should  be  allowed,  to  a  per- 
nicious extent,  and  I  will  not  be  a  party  to  doing  so.    Day, 
in  his  Common  Law  Procedure  Acts,  226,  quotes  the  case 
of  Moor  V.  Roberts  to  show  that  interrogatories,  which  are 
merely  of  a  fishing  description,  will  be  disallowed.    The 
Courts  have  never  allowed  such  interrogatories  as  these. 
I  do  not  say  that  interrogatories  will  never  be  allowed  to 
be  administered  to  the  defendant  in  an  action  of  slander, 
but  unless  it  appear  £rom  some  peculiar  circumstances  in 
the  case,  that  great  injustice  will  be  done  to  the  plaintiff 
if  they  be  not  allowed,  I  think  they   ought  not  to  be 
allowed.  In  this  case  there  are  no  such  circumstances;  and 
therefore  t  am  of  opinion  that  we  should  not  permit  them 
to  be  administered. 

WILLIAMS)  Willes,  and  Byles,  JJ.,  oonourred. 

Rnle  absolute. 

Attorney  for  the  plaintiff,  Empson, 

Attorneys  for  the  defendant,  HUlyer  ^  Ihnwich, 


Practice — Tnterroyataries — tSlander. 

Interrogatories  frill  not  be  allowed  to  be  administered  to 
the  defendant  in  an  action  of  slander,  except  under  pecu- 
liar circumstances. 

This  was  an  action  of  slander.  The  plaintiff  obtained 
an  order  of  Keating,  J.,  allowing  him  to  administer  the 
following  interrogatories: — 1.  Did  you  speak  and  pub* 
lish  the  words  laid  in  the  declaration,  or  any  and 
which  of  them,  or  any  and  what  other  words  con- 
veying the  same  or  similar  imputations  against  the  plain- 
tiff, and  state  fully  and  precisely  what  those  words 
were.  2.  When,  where,  and  to  whom  did  you  speak  and 
publish  the  words  laid  in  the  declaration,  and  the  words 
referred  to  in  the  first  interrogatory,  and  each  and  every 
of  them. 

Joseph  Bron?n  having  obtained  a  rule  calling  on  the 
plaintiff  to  show  cause  why  this  order  should  not  be  set 
aside; 

J^.  T.  Atkinson  now  shewed  Cause,  and  contended  that 
there  waj)  no  hardship  to  the  defendant  in  putting  these 
interrogatories,  and  that  they  ought  to  be  allow^.  He 
-ited  BartUtt  V.  Leyeis^  81  L.  J.  C.  P.  280;  BayUfy  v. 


SX.C.  May.  14,  15. 

Swan  v.  The  Nobth  Bbitish  Austealasian  Com- 

PANY  (Limited).* 

Joint  stooh  oompany^-^Shares,  forgery  by  brol^r  ef  tran^ 
fer  of^Mandamus  to  register — Negligence  byJlUingvp 
in  blank — JSstoppel  in  pais. 

The  plaintiff,  a  registered  holder  of  shares  in  a  joint 
Stock  company,  in  which  the  shares  could  only  be  trans- 
ferred by  deed  executed  by  the  transferor  and  transferee, 
was  induced  by  0.,  his  broher,  to  entrust  him  with  Sftme 
forms  of  transfer  signed  and  sealed  by  the  plaintiff  in 
blank  for  the  transfer  of  certain  shares  in  another  company, 
which  latter  shares  the  plaintiff  had  employed  O.  to  seH 
for  him,  intending  the  blanks  to  befiUed  up  by  0.,andtht 
fomts  to  be  used  for  the  transfer  of  such  last-mentimed  shares. 
O.  hating  stolen  the  eertifeates  of  the  first-mentioned  sharrs 
from  a  bom  of  the  plaintiff  deposited  at  a  bank  firr  safe 
C9ttitody,fekmimtsfy  filled  up  the  blanks  in  two  of  the  forme 


♦  {[Jbtvm.— CocKBtTBK,  C.J.,  Cbomptok,  BULCKBrtor, 
Metixm,  Btlbs,  and  Kbatikq,  JJ. 
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of  trantfeTy  with  the  de$eriptw%  of  iharei  in  the  fint^msnf- 
t toned  company f  and  having  forged  the  atteetatione^  de* 
littered  the  tranrfere  to  bonA  fide  pvrehaseri  fof  valufif  and 
the  company  removed  the  plaintiff*  $  name  from  the  register 
ef  shareholders,  and  placed  thereon  the  names  if  the  pur* 
chasers.  The  plaintiff  having  brought  an  action  against 
the  company  to  recover  the  dividends,  and  claimiwg  a  man* 
damus  commanding  the  defendants  to  replace  his  name  on 
their  register, 

Held  (Keating,  J.,  dissentiefito),  that  the  plaintiff  was 
entitled  to  judgment ;  and  that  the  felony  of  the  hroher, 
and  not  negligence  on  the  part  &f  the  plaintiffs  was  the 
proanmate  cause  tf  the  injury  occasioned  hy  the  improper 
transfer. 

Bemble,  that  the  doctrine  of  estoppel  hy  ewecvting  in- 
struments in  hlanh  is  confined  to  negotiable  instmnhcnts  / 
and 

Qasre,  whether  the  plaintiff  committed  any  negligenee. 

Per  Blachibwm,  J. — The  doctrine  that:  if  a  person  leads 
others  into  the  belief  of  a  certain  state  of  facts  by  conduct  or 
cnlpaMe  neglect  calculated  to  have  that  resuU,  and  they  hare 
acted  on  that  belief  to  their  prefudicc,  he  $haU  nsft  be  heard 
afterwards  as  against  them  to  show  that  that  state  offactt 
did  not  exist,  is  not  corrsct;  nnless  the  negligence  be  in  the 
transaction  itself,  and  be  the  proseimate  cause  of  leading 
the  party  into  the  mistahe,  and  be  a  neglect  of  $ome  duty 
awing  to  the  party  misled,  or  to  the  general  public. 

The  authority  of  Coles  v.  Bank  of  England,  10  A.  &  E. 
437,  qnestioned. 

Appeal  agaiasfc  a  decision  of  the  CoArt  of  Eacckeqa^  on 
Sk  spedal  ease  (xepmrted  10  W.  R.  841,  7  H.  &  N.  608,  81 
L.  J.  Ex.  425).  In  the  oonrt  below  M aitin  and  Channell, 
BB.,  differed  from  Pollock,  O.B.,  and  Wi]de>  B.,  and  judg- 
ment was  giren  for  the  plaintiff:  10  W.  B.  842, 7  H.  &  N. 
661. 

Hawhins,  Q.C.,  iHbll  witli  him,)  for  th6  appellant,  the 
defendant. — By  the  regpilations  of  the  company  shares  in 
it  were  transferrable  only  by  deed.  The  plaintiff  was  the 
holder  of  1,000  shares,  the  certificates  of  which  were  kept  in 
a  box  locked  at  a  banker*8.  The  plaintiff's  own  broker,  by 
telling  him  that  the  box  wanted  a  new  padlock,  managed 
to  obtain  possession  of  it,  and  to  obtain  a  false  key.  The 
broker  had  been  employed  by  the  plaintiff  to  sell  some 
shares  transferrable  by  deed  only  in  another  company,  the 
Scottish  Australasian  Inyestment  Company,  and  the  plain- 
tiff, for  tiiat  purpose,  filled  np  some  transfer  deeds  in 
blank.  The  broker  misappropriated  some  of  these  deeds 
by  applying  them  to  the  transfer  of  the  plaintiff's  1,000 
shares  in  the  North  British  Australasian  Company — the 
certificates  for  which  he  stole  from  the  box.  The  question 
is,  whether,  as  i^^nst  the  company  who  haye  been  guilty 
of  no  negligence,  and  who  have  registei^  the  transfers, 
those  transfers  are  valid.  No  doubt,  those  deeds  were 
forgeries;  but  it  is  contended  on  behklf  of  the  company 
that,  although  forgeries  and  incapable  of  conveying  any 
title  as  between  the  plainl^ff  and  Oliver,  the  broker,  as 
between  the  plaintiff  and  the  company,  the  former  is 
estopped  from  disputing  them  by  his  own  conduct  as 
shewn  in  the  circumstances  of  the  case — by  his  negligence 
in  executing  the  transfers  in  blank,  and  his  overweening 
confidence  in  his  broker.  Bhepp.  Touohst.  by  Preston,  64 ; 
Hibblewhite  v.  McMorine,  6  M.  &  W.  BOO,  shows  tiiat  such 
deed,  filled  up  by  one  Who  has  no  authority,  is  void;  but 
tiie  fraud  here  could  not  have  been  successful,  except  for 
the  plaintiff's  negligence:  The  Shield,  i^c,  Bailway 
Oompany  v.  Woodcoch,  7  M.  &  W.  674.  Wherever  one  <5p 
fWo  innocent  persons  may  suffer  by  i^  act  of  a  third,  he 
who  has  enabled  sudi  third  person  to  occasion  the  loss 
must  sustain  it:  Liehbarrow  v.  Mason,  2  T.  B.  70;  Young 
1r.  €hvte,  4  Bing.  258;  ted  the  bases  reHiting  to  negotiable 
fiMtruments,  where  loss  occasioned  by  tite  ne|fHgmce  of 
the  customer  ef  a  banker  has  been  hM  to  ttkH  on  the 
otutomer  and  net  the  banker,  aie  in  point  for  the  de^ 
fextdfOitB.     [OocKBTTBN,  O.J.->-I  do  not  find  ^M»  Hitm 


cases  rest  on  the  principle  of  estoppel — a  man  cannot  be 
estopped  from  denying  a  deed  to  be  his  which  it  is  ad- 
mitted is  a  forgery.]  Perhaps  it  is  wrong  to  use  t^  word 
in  the  strict  sense;  the  prindple  of  Pichard  v.  Sears,  6 
A.  &;  E.  469,  and  li'eeman  v.  Choke,  2  Ex.  654,  should 
govern  this  case.  [Cbompton,  J. — ^The  case  here  just 
stops  short  of  what  is  required  to  make  an  estoppeL  To 
operate  as  asa  estoppel  tbe  conduct  of  ihe  party  must  be 
intended  to  be  acted  upon.  No  reasonable  man,  in  exe- 
cutibag  in  blank  a  traniBfer  under  the  circumstances  here, 
could  suppose  it  would  ever  be  used  as  it  was  used.]  Shy  ring 
V.  Oreenwood,  4  B.  &  C.  281 ;  Shaw  v.  Pioton,  ibid. 1  lb  \  Care 
V.  miU,  81  L.  J.  Ex.  266>  10  W.  B.  741 ;  SohuUz  v.  Astlcy, 
2  Bing.  N.  C.  644.]  [CooKBUBN,  C  J. — ^The  principles  acted 
upon  with  regard  to  negotiable  instruments  rest  upon 
the  law  merchant,  as,  if  the  law  were  otherwise,  l^e  ne- 
gotiability of  sueh  instruments  would  be  seriously  af- 
fected.] [Cbompton,  J. — And,  when  made,  they  are 
meant  to  be  negotiable.]  The  negligence  here  was  gross. 
[Mellob,  J. — ^I  do  not  see  that.]  [Cbomptok,  J.— What 
reason  could  Swan  have  had  to  suppose  the  deeds  would 
be  used  otherwise  than  he  intended  they  should  be  when 
he  executed  them?  He  i^ught  his  certificates  were 
looked  up.  He  could  not  bave  surmised  that  a  false  key 
had  been  procured.]  [Mellob,  J. — He  is  not  to  be  taken 
to  have  contemplated  that  Oliver  was  a  thief;  and,  unle^ 
he  had  been  so,  the  loss  would  not  hate  occurred.] 
[BLACfKBUBW,  J. — It  is  of  the  very  essence  of  the  estoppel 
in  pais,  in  Freeman  v.  ODohe,  that  the  thing  was  meant 
to  be  acted  on.]  In  Colon  v.  Bank  of  England,  10  A.  &  E. 
487,  the  doctrine  of  negligence  as  api^ioable  to  negotiable 
instruments  was  held  also  applicable  to  deeds.  The  negli- 
gence in  executing  in  blank  was  not  remotely  connected 
with  the  act  of  transfer:  Banh  of  Ireland  v.  Trustees  of 
Ihans*s  Charities,  5  H.  L.  410.  [BlAckbubw,  J.— In  that 
case  the  authority  of  Qfle$  v.  Bank  of  England  is  dis- 
puted.] The  same  doctrine  is  applicable  to  dee^  as  to  ne«> 
gotiable  instruments:  In  re  North  of  England  Joint  Stock 
Banking  Company,  1  De  G.M.&G.  676;  Tayler*s  ease,  28 
L.  J.  Ch.  C.  286, 4  DeG.  &  J.  659, 7  W.  B.  687.  [OocKBtrBi^, 
C.J. — Was  the  conduct  of  the  plaintiff  negligent?  Could 
any  reasonable  man  suppose,  in  dealing  with  a  particular 
class  of  agent,  that  he  would  commit  a  felony,  and  break 
open  a  box.  Did  the  execution  of  the  deed  in  blank  put 
it  in  the  power  of  Oliver  to  make  the  transfer?]  [Cbomp- 
ton, J. — It  was  Oliver's  felony  that  put  it  in  Ms  power  to 
make  it.  There  is  no  question  as  to  the  law  in  Freemen 
V.  Cooke;  the  difficulty  is  to  show  that  it  applies.] 

Lush,  Q.C.,  {Hurlstone  with  him,)  contriL — ^The  essence 
of  an  estoppd  in  pais  is  such  conduct  as  leads  another  to 
suppose  the  representation  is  intended  to  be  acted  on. 
Commeroe  could  not  go  on  unless  agents  might  be  en- 
trusted with  the  indicia  of  title.  The  cases  on  bills  of 
exchange  depend  on  doctrines  peculiar  to  themselves  and 
the  law  merchant.  It  is  only  for  the  probable  conse- 
quences that  a  party  so  trusting  is  responsible.  The 
Bank  of  Ireland  v.  Trustees  of  Evanses  Charities  is  con- 
clusive. The  intervention  of  the  criminal  act  of  Oliver 
was  the  proximate  cause  of  the  loss.  To  amount  to  an 
estoppel  a  reioesentation  must  be  intended  to  be  acted  on. 

Hawkins,  in  reply. — ^The  plaintiff  intended  his  signature 
to  be  acted  on.  [Cockbubn,  C.J. — Not  with  reference  to 
these  certificates.]  [Cbompton,  J. — ^Your  difficulty  is 
that  you  are  making  the  plaintiff  intend  what  no  human 
being  could  have  contemplated  would  occur.] 

Cur.  adv.  vuU. 

Mellob,  J.,  said 'that  he  had  considered  the  elaborate 
Judgments  in  1^  otoe  in  t3te  Court  of  Common  Pleas 
iBot  paHe  thvan,  7  C.  B.  N.  ».  400)  tod  in  the  Oottft  of 
Ifocheqner  (7  H.  k  N.  661, 10  W.  B.  841)  respectively,  and 
was  of  ofHnien  13i«t  tli«  fidlohy  of  the  broker  was  the 
proximats  ct^tlse  ti  <iie  loss;  md  that  ^e  judgmentthouM 
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Keating,  J.,  was  of  opinion  that  the  judgment  below  | 
should  be  reversed.  No  doubt  the  plaintiff  supposed  his 
broker  to  have  been  an  honest  man,  and  he  was  mistaken 
hi  him.  But  the  plaintiff's  negligenoe  enabled  Oliver  to 
obtain  the  transfer.  The  rule  in  Lhkbarro7v  v.  Mason, 
therefore,  applied. 

Blackburn,  J. — I  think  the  judgment  should  be  af- 
firmed.   Neither  Erie,  C.J.,  nor  my  brother  Keating,  in 
their  judgment  in  the  Court  of  Common  Pleas  in  Ex  parte 
Swann,  nor  my  brother  Wilde  in  his  judgment  in  the 
principal  case,  proceed  on  the  supposition  that  the  plain- 
tiff had  given  any  authority,  real  or  apparent,  to  Oliver 
to  sell  the  shares  now  in  question,  and,  indeed,  it  is  obvi- 
ous that  it  oannot  be  for  a  moment  contended  that  the 
fact  that  Oliver  had  been  employed  by  the  plaintiff  as  a 
broker    in   former  transactions  clothed  him    with  any 
general  authority  as  plaintiff*s  agent  to  dispose  of  any 
other  property  of  the  plaintiff.     Neither  do  they  contend 
that  the  supposed  deed  of  transfer,  on  which  the  defen- 
dants acted,  really  was  the  deed  of  the  plaintiff;  but  they 
proceed  on  the  supposition  that  the  plaintiff  had  precluded 
himself  as  against  the  defendants  from  denying  that  it 
was  his  deed.    Now,  I  agree  that  a  party  may  be  pre- 
cluded from  denying  against  another  the  existence  of  a 
particular  state  of  things,  but  then  I  think  it  must  be 
by  conduct  on  the  part  of  that  party,  such  as  to  come 
within  the  limits  so  carefully  laid  down  by  Parke,  B., 
in  delivering  the  judgment  of  the  Court  of  Exchequer  in 
Freemun  v.   Cook,     It  is  pointed  out  by  Parke,  B.,  in 
the  course  of  the  argument  in  that  case,  that  in  the 
majority  of  cases  in  which  an  estoppel  exists  "  the  party 
must  have  induced  the  other  so  to  alter  his  position  that 
the  former  would  be  responsible  to  him  in  an  action  for 
it;"  and  he  had  before  pointed  out  that  **  negligence  "  to 
have  the  effect  of  estopping  a  party  must  be  '*  neglect  of 
some  duty  cast  upon  the  party  who  is  guilty  of  it;''  and 
this,  I  apprehend,  is  a  true  and  sound  principle;  a  person 
who  does  not  lock  up  his  goods,  which  are  consequently 
stolen,  may  be  said  to  be  negligent  as  regards  himself, 
but,  inasmuch  as  he  neglects  no  duty  which  the  law  casts 
upon   him,  he  is  not,  in   consequence,   estopped   from 
denying  the  title  of  those  who  may  have,  however  inno- 
cently, purchased  those  goods  from  the  thief,  unless  it  be 
in  market  overt;  and  in  the  considered  judgment  of  the 
Court,  Parke,  B.,  lays  down  very  carefully  what  are  the 
limits.     He  says  that  to  make  an  estoppel  it  is  essential 
"  if  not  that  the  party  represents  that  to  be  true  which 
he  knows  to  be  untrue,  at  least  that  he  means  his  repre- 
sentation to  be  acted  on,  and  that  it  is  acted  upon  acoord- 
ii^8f^7;  ftiid  i^>  whatever  a  man's  real  intention  may  be, 
he  so  conducts  himself  that  a  reasonable  man  would  take 
the  representation  to  be  true,  and  believe  that  it  was 
meant  that  he  should  act  upon  it,  and  did  act  upon  it  as 
true,  the  party  making  the  representation  would  be  equally 
precluded  from  contesting  its  truth ;  and  conduct  by  negli- 
gence or  omission,  wherf  there  is  a  duty  oast  upon  a  per- 
son, by  usage  of  trade  or  otherwise',  to  disclose  the  truth, 
may  often  have  the  same  effect,  as,  for  instance,  a  retiring 
partner  omitting  to  inform  his  customers  of  the  fact  in 
the  usual  mode   that  the  continuing  partners  were  no 
longer  authorised  to  act  as  his  agents,  is  bound  by  all 
contracts  made  by  them  with  third  persons  on  the  faith 
of  their  being  so  authorised."    What  I  consider  the  fallacy 
of  my  brother  Wilde's  judgment  is  this: — He  lays  down 
the  rule  in  general  terms,  "  that  if  one  has  led  others 
into   the  belief  of  a  certain  state  of  facts  by  conduct 
or  culpable  neglect  calculated  to  have  that  result,  and 
they  have  acted  on  that  belief  to  their  prejudice,  he 
shall  not  be  heard  afterwards  as  against  sudi  persons 
to  show  that  state  of  facts  did  not  exist"      l^is  is 
very  nearly  right;  but,  in  my  opinion,  not  quite,  as  he 
omits  to  qualify  it  by  saying  that  the  neglect  must  be  in 
the  transaction  itself,  and  be  the  proximate  cause  of  the 
leading  the  party  into  that  mistake  and  also,  as  I  think,  that 


it  must  be  the  neglect  of  some  duty  that  is  owing  to  the 
person  led  into  that  belief,  or  what  comes  to  the  same 
thing,  to  the  general  public,  of  whom  the  person  is  one; 
and  not  merely  neglect  of  what  would  be  prudent  in  res- 
pect to  the  party  himself,  or  even  of  some  duty  owing  to 
third  persons  with  whom  those  seeking  to  set  up  the 
estoppel  are  not  privy;  and  these  distinctions  make,  in 
the  present  case,  all  the  difference.  I  think  that  all  the 
cases  cited  by  Erie,  CJ".,  in  his  judgment  in  Ex  parte 
Swan,  may  be  easily  shown  to  be  consistent  with  the  limi- 
tations laid  down  in  lyeemanr.  Cook,  except  Colet  v.  Bank 
of  England,  which,  in  a  court  of  error,  I  may  say  I  consider 
not  to  be  law;  and  Young  v.  6hote,  I  am  relieved  from 
making  any  comments  on  the  latter  case  by  the  very 
lucid  manner  in  which  the  authorities  bearing  on  it  are 
stated  by  Williams,  J.,  in  Ex  parte  Swan,  7  C.  B.  N.  S. 
445.  It  may  be  that  that  case  is  to  be  supported  on  some  of 
the  grounds  stated  or  upon  the  broader  ground,  apparently 
supported  by  the  authority  of  Pothier  ip  the  passage  dted 
in  Young  v.  Orote,ihskt  the  person  putting  in  circulation 
a  bill  of  exchange  does  by  the  law  merchant  owe  a  duty 
to  all  partiee  to  the  bill  to  take  reasonable  precautions 
against  the  possibility  of  fraudulent  alterations  in  it;  but 
it  is  not  necessary  in  this  case  to  inquire  how  that  may  be. 
It  is  sufficient  to  point  out  that  a  party  signing  in  blank 
a  cheque  or  bill  or  other  negotiable  instrument  does  intend 
that  it  shall  be  filled  up  and  delivered  to  a  series  of  holders, 
and  therefore  he  stands  to  all  those  holders  in  the  position 
indicated  in  the  first  branch  of  the  judgment  of  Freeman 
V.  Ofok,  He  means  the  holder  to  be  induced  to  take  the 
instrument  as  if  it  had  been  filled  up  from  the  first.  And 
that  makes  a  marked  distinction  between  such  a  case  and 
the  present,  in  which  Mr.  Swan  never  did  mean  that  any 
one  should  take  this  transfer  of  the  shares  as  genuine;  and 
the  facts  in  this  case  seem  to  me  to  be  such  as  to  make  it 
precisely  within  the  authority  of  the  Tmttees  of  Evan4*8 
Charity  and  tlie  Bank  of  Ireland,  in  5  H.  of  Lds.  Cas.  389. 

Byles,  J.,  was  of  opinion  that  the  judgment  should  be 
affirmed.  It  was  very  doubtful  whether  the  plaintiff  had 
been  guilty  of  any  negligence.  He  did  not  act  with  ex- 
treme caution:  but  who  ever  does  do  so?  But  supposing 
negligence  in  the  plaintiff,  the  negligence  was  not  the 
proximate  cause  of  the  transfer.  The  proximate  cause  of 
the  loss  was  the  retainer  by  Oliver  of  the  false  key,  the 
breaking  open  the  box,  the  larceny,  the  forgery. 

WiLLES  and  Crompton,  JJ.,  agreed  with  the  majority 
of  the  Court. 

CocKBUBN,  C.J. — I  am  of  opinion  that  the  judgment 
of  the  Court  of  Exchequer  should  be  affirmed.  The  plain- 
tiff was  a  registered  shareholder  of  the  company,  the  de- 
fendants in  this  action.  According  to  the  constitution  of 
the  company  he  could  only  be  removed  from  the  register 
of  shareholders,  and  another  person  be  registered  in  his 
place,  on  his  shares  being  transferred  by  deed.  His  name 
has  been  removed  from  the  register,  and  that  of  another 
person  has  been  substituted  on  a  deed  which,  though  it 
purported  to  be  his,  and  was  in  fact  executed  by  him,  yet 
having  been  executed  in  blank  and  afterwards  filled  in 
contrary  to  his  intention,  is  admitted  to  have  been  in 
point  of  law  a  forgery.  Now  it  is  plain  that  no  title  to 
property  whether  r^  or  personal  can  be  conferred  by 
an  instrument  which,  being  forged,  is  in  law  void  and  in^ 
operative.  It  is,  however,  contended  that  though  no 
title  to  these  shares  could  pass  by  this  deed,  yet  that  prac- 
tically the  right  of  the  plaintiff  to  have  them  is 
barred,  because,  as  it  is  alleged,  he  is  estopped 
by  his  own  conduct  from  disputing  the  genuine- 
ness of  the  instrument.  The  estoppel  thus  contended 
for  is  based— -first,  on  the  ground  that  the  plaintiff 
has,  by  executing  the  transfers,  led  the  company,  on  the 
reasonable  assumption  of  their  genuineness,  to  register 
another  party  as  shareholder,  and  thereby  place  them- 
selves in  a  false  and  prejudicial  position  with  refevenoe  to 
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the  smpposed  ^ransf  oree,  bo  as  tp  bring  the  case  within  the 
prizusiples  of  the  decisions  in  Pickard  t.  Sears   and 
^FVeemaii  y.  Cook;    and  secondly,  on  the  ground  that  the 
plaintiff  has  by  his  negligence  enabled  a  third  party  to 
convert  a  genuine  instrument  into  a  forged  one,  aiid 
thereby  to  practise  a  fraud  on  the  oompany,  so  as  to  bring 
this  case  within  the  principle  of  the  decision  in  Young  r. 
Chr^fte^  and  the  cases  decided  on  bills  of  exchange  and 
other  negotiable  instruments.      I  am  of  opinion  that 
neither  of  these  positions  is  tenable,  and  that  no  estoppel 
arises  in  the  present  case  to  prevent  the  plaintiff  &om 
contesting  the  validity  of  this  transfer.    To  bring  the 
case  within  the  prinomle  established  by  the  decisions  of 
JHckard  v.  Sears  ana  Freeman  v.   Cook,  it  is,  in  my 
opinion,  essentii^y  necessary  that  the  representation  or 
oondact  complained  o^  whether  active  or  passive  in  its 
chaoracter,  should  have  been  intended  to  bring  about  the 
result  whereby  loss  has  arisen  to  the  other  party,  or  his 
position  has  been  altered.    Here,  nothing  can  have  been 
further  ^om  the  intention  of  the  plaintiff  than  that  the 
deed  signed  by  him  should  be  used  for  the  purpose  of 
transferring  these  shares,  or  that  the  nai^e  of  ai^other 
person  should  be  substituted  for  his  on  the  i^gi^tof.    As 
regards  t^e  alleged  estoppel  by  reason  of  the  p^intiffs 
negligence,  I  am  of  opinion  that  negligence  alone,  al- 
though it  may  have  afforded  an  opportunity  for  the  per- 
petrafciofi  of  a  forgery  by  means  of  whidi  another  party 
has  been  damnified,  is  not  of  itself  a  ground  of  estoppeL 
The  rule  relating  to  negotiable  instruments  stands  on  pe- 
culiar grounds.    The  law  relating  to  these  instruments  is 
part  of  the  law  merchant,  which,  in  order  that  the  negO' 
tiahility  of  such  instruments,  which  is  of  the  very  essence 
of  their  commercial  utility,  shall  not  be  imperilled,  esta- 
blishes that  if  a  man  once  puts  his  name  to  such  an  in- 
stmment  he  shall  be  liable  to  a  bond  fide  holder  without 
notice  in  respect  of  what  may  be  added  to  give  effect  or 
negotiability  to   the   instrument,  notwithstanding  this 
nuty  be  done  in  the  absence  of  authority  or  even  for  the 
pnrposes  of  fraud.    The  case  of  Young  v.  Orote,  on  which 
so  much  reliance  has  been  placed,  and  which  is  supposed 
to  have  establiahed  the  doctrine  of  estoppel  by  reason  of 
negligence,  when  it  comes  to  be  more  closely  examined 
turns  out  to  have  been  decided  without  reference  to  es- 
toppel at  alL    Keither  the  counsel  in  arguing  that  case, 
nor  the  judges  in  deciding  it,  refer  once  to  ^e  doctrine 
of  estoppel.    The  question  arose  on  a  disputed  item  in 
an  account  between  a  banker  and  his  customer  which 
had  been  referred    to    arbitration,    and    the    question 
ndsed    by   the    arbitrator    was    on    whom    the    loss 
which    had    arisen    from    payment    of    a   cheque,    in 
which,  by  the   careleeBneSB   of  the  customer,    an  op* 
portnnity  had  hG&a.  offered  for  imaeasing  the  amount, 
shonld  faU.    It  was  held,  not  that  the  customer  was 
estopped  fK«i  denying  that  the  cheque  was  a  forgery,  but 
that,  as  the  loss,  which  would  otherwise  fall  on  the  banker 
who  had  paid  on  a  bad  cheque,  had  been  brought  about 
by  the  negligence  of  the  customer,  the  latter  must  sustain 
the  loss.    As  the  question  arose  on  an  account  submitted 
t^  arbitration,  the  matter  was  decided  without  reference 
to  any  technicality;  but  I  am  disposed  to  think  that  tech- 
nically looked  at  the   matter  would  stand  thus: — ^The 
customer  would  be  entitled  to  recover  from  the  banker 
the  amoimt  paid  on  such  a  cheque,  the  banker  having 
no  Youdier  to  justify  the  payment;  the  banker  on  the 
other  hand  would  be  entitled  to  recover  against  the  cus- 
tomer for  the  loss  sustained  through  the  negligence  of 
the  latter.    Possibly  to  prevent  circuity  of  action,  the 
right  of  the  banker  to  immunity  in  respect  of  the  loss  so 
brought  about  would  afford  him  a  defence  in  m  action 
hj  the  OBSbomer  to  recover  the  amount.  So,  in  the  present 
oase^  if ,  through  the  negligence  of  the  plaintiff,  the  oom- 
panj  should  sustain  a  loss  with  reference  to  the  party 
who  has  been  substitoted  lor  Mdi,  the  plaintiff  must 
poaaiblybe  liable  to  the  company;  and  if  his  present 
mbubmI  W6M  simply  a  money  demand  for  the  value  of 


his  shares,  it  may  be  that  the  loss  sustained  through  his 
negligence  must  be  an  answer  to  the  plaintifTs  action. 
But  the  plaintiff  here  asks,  not  for  a  compensation  ol 
money  alone,  but  also  for  a  mandamus  to  restore  hiM  to 
his  status  as  a  registered  ahareh<dder  of  i^  oompaej;  and 
it  appears  to  me,  therefore,  that  if  the  company  have  any 
claim  on  the  plaintiff,  in  respect  of  damage  sustained 
through  his  negligence,  they  must  be  left  to  their  cross 
action  or  such  other  remedy  as  may  be  available  to  them. 
I  must,  however,  say  that  even  if  negligence  could  form 
a  ground  of  estoppel  to  the  denial  of  the  genuineness  of 
an  instrument  known  to  have  been  forged,  negUgenee 
does  not  appear  to  me  to  be  sufficiently  established  in  this 
case.    The  mere  execution  of  these  deeds  in  blank  would 
not  have  sufficed  to  enable  Oliver,  the  plaintifTs  agent,  to 
commit  the  fraud  on  the  company.    Qy  the  rules  and 
regulations  of  t^  company,  it  was  neoessary  to  tlra  tran» 
fer  that  the  certificates  of  the  shares  should  be  prodaeed 
on  the  registration  of  the  toansfer.    The  certificated  of 
these  shares  the  plaintiff  knew  te  be  shut  up  in  a  box,  of 
which,  so  far  as  he  had  reason  to  believe,  he  akme  pos- 
sessed a  key.  It  seems  to  me  search  enough  to  oonstitvte 
negligence  that  he  did  not  oonteaqi^late,  aad  thnefeie 
render  physically  impossible,  the  f Amicus  act  of  his  agent 
in  possessing  himself  of  the  certificates.  Bven  if  what  ^as 
done  by  the  plaintiff  <y(m\A  be  held  to  aiaomit  te  neg li- 
gence,  I  am  of  opinion  that  the  negligenoe  would  be 
too  remote  from  the  result  on  which  the  defendants  zely 
to  constitute  a  defence.    In  Tlie  Bank  of  Ireland  y.  The 
Trustees  tf  Boans's  Charities,  5  H.  L.  410,  Parke,  B.,  in 
d^v^ing  the  opinion  of  the  judges  in  the  House  of 
Lords,  says  '*  If  there  was  negligence  in  the  custody  of 
the  seial,  it  was  very  remotely  connected  with  the  aet  of 
transfer.    The  transfer  was  not  the  neoessary  or  ordinary 
or  likely  result  of  that  negligenoe.    It  never  would  have 
been  but  for  the  oocunence  of  a  very  extraordinary  events 
that  persons  should  be  found  either  so  dishonest  or  so 
careless  as  to  testify  on  the  face  of  the  instrument  that 
they  had  seen  the  seal  duly  affixed."    Now,  here  the 
transfer  deeds  delivered  in  blank  by  the  plaintiff  were 
intended  to  have  effect  on  ^aree,  not  in  this  but  i^n 
another  company.    To  repeat  ttie  language  of  Parke,  B., 
**  but  for  the  occurrence  of  a  very  extraordinary  event," 
namely,  the  forgery  and  felony  of  the  plaintiff's  agent, 
the  aet  of  the  plaintiff  could  not  have  had  any  effect  on 
the  shares  now  in  question.    If  there  was  negligenoe  at 
all  that  tt^Hgenoe  had  telerenoe  to  the  shares  of  the 
plaintiff  in  the  Soottidi  AustraOarisai  Investment  Company. 
By  the  felonious  act  of  another,  which  eould  not  have 
been  within  the  oontemplatian  of  the  plaintiff  or  have 
been  calculated  upon  as  lik^  to  flow  oat  of  that  which 
piaintiff  did,  the  negligence  ol  the  i^ai&tiff,  if  any,  was 
connected  witdt  the  means  of  oonmiitting  a  fraud  in  respect 
of  these  sham.    The  proximale  cause  of  the  fraud  pei^ 
petrated  was  the  forgery  ind  fekM&y  of  the  agent  and  his 
fraudulent  oonduot  in  oonverting  deeds  Intended  te  ope- 
rate as  shares  in  one  eampany  into  the  means  (^  dispoeong 
of  sfaaies  in  another.    ItT  it  to  be  lAMerved  that  in  the 
case  in  the  House  of  Lords  to  which  I  have  referred  it 
was  unnecessary  to  deeide  the  larger  ques^n  whe^or 
negligenee  leading  to  a  forgery,  by  which  another  psflrty 
was  defrauded^  estops  the  party  guilty  el  it  from  disputing 
the  genuineness  of  the  instrument.  The  ahsenoe  ol  negli- 
gence leading  to  the  result  was  atonee  a  sufficient  ground  on 
which  to  dispose  of  the  case.    In  Tayler  v.  The  Oreat  In- 
dian  Peninsula  Raitway  Company y  4  De  Q.  &  J.  559,  7  W.  R. 
637,  transfers  had  been  executed  in  blank  as  to  the  par- 
ticidar  shares,  and  the  Uanks  had  been  frandalently  fttled 
up  by  the  broker  with  shares  not  intended  by  the  trans* 
f eror,  and  the  shares  had  been  sohl,  the  Lords  Juatioes 
held  on  appeal,  confirming  the  decision  of  Vioe-OhanceBor 
Wood,  that  the  transfer  was  void,  and  that  the  <Mriginal 
owner  was  entitled  to  have  the  shares  delivered  up,  and 
their  registration  in  tlie  name  of  the  purchaser  restrained. 
That  case  is  in  point  to  the  pr6eent>  and,  in  my  opinioD^ 
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is  an  important  authority  in  support  of  the  yiew  I  hove 
taken  in  this  case. 

Attorneys  for  the  plaintiff,  Bevan  Sf  Whiting, 
Attorneys  for  the  company,  Ihrbet  ^  Horwood. 


H.B.  Bull  v.  HurcfHOKS.  June  8. 

VeTidor  atid  purchaser — Specific  performance — Notice  of 
lis  pendens — Doubtful  title — Co$t», 

A  lis  pendens  doe$  not  create  an  incumbrance  upon  pro- 
perty apart  from  the  subject-matter  in  respect  of  which  it 
is  registered. 

Notice  to  an  intended  purchaser  of  a  Ub  pendens 
renders  it  incumbent  on  him  to  look  into  the  proceedings 
in  order  to  ascertain  whether  they  reaUy  create  an  incum^ 
branee  on  the  property  or  net.  If  they  do  not  create  such 
an  incumbrance  the  purchaser  may  not  refuse  to  complete 
by  reason  oftheUa  pendens. 

The  rule  of  the  Court  against  forcing  a  doubtful  title 
on  a  purchaser  does  not  apply  in  such  a  case. 

Vendor's  bill  for  specific  performance.    In  the  course 
of  the  usual  inquiries  made  by  the  defendant,  the  pur- 
chaser,   in    the    investigation    of    title,    the    plaintiff 
admitted    the    existence  of  anorder    of    the    Court  of 
Probate,  dated  the  5th  of  February,  1861,  whereby  he 
was  ordered  to  pay  an  anntiity  of  £25,  and  which  order 
had  been  made  a  rule  of  the  Ck>urt  of  Probate,  and  had 
also  been  registered  in  the  Ckmmion  Pleas.    The  right  to 
receiye  the  annuity  was  vested  by  assignment,  dated  in 
November,  1861,  in  one  Thomas  Pratt    The  defendant 
objected  to  complete   on  the  ground  that  this  order 
created  a  charge  on  the  land,  under  the  1  &  2  yict.c.  110. 
The  plaintiff  ti^en  sent  the  defendant  the  opinion  of  an 
eminent  conveyancer,  to  the  effect  that  such  an  order  did 
not  create  any  charge  on  the  land,  but  the  purchaser's 
objection  was  pressed.    On  the  12th  of  September  Mr. 
Pratt  filed  a  bill  against  the  plaintiff  in  this  suit  (^Pratt 
V.  BuU,  11  W.  R.  82  [V.C.S.],on  app.  [L.O.]  294)  praying 
a  declaration  that  the  order  of  the  Court  of  Probate 
created  a  charge  on  the  land  under  the  I  k2  Vict.  c.  110. 
On  the  16th  of  September  the  defendant  in  this  suit  gave 
notice  to  the  plaintiff  that  he  rescinded  the  contract  in 
consequence  of  the  pending  proceedings  in  Pratt  v.  Bull. 
On  the  20th  of  September  the  present  bill  was  filed.    On 
the  19th  of  November,  a  demurrer  to  the  bill  in  Pratt  v. 
Bull  for  want  of  eqtiity  was  allowed  by  Vice-Chanoellor 
Stuart,  and  his  decision  was  affirmed  by  the  Lord  Chan- 
cellor on  the  2drd  of  Janoazy  last,  both  Courts  consider- 
ing that  there  being  no  provision  in  the  Probate  Act 
making  the  orders  of  the  Probate  Court  a  charge  upon 
land,  the  provisions  gj!  the  1  &  2  Vict,  a  110,  could  not  be 
held  to  apply  to  such  orders,  and  that  the  latter  created  no 
charge  or  incumbrance  on  the  land.    After  the  decision 
in  Pratt  v.  Bull,  the  plaintiff  in  this  suit  offered  to  stop 
proceedings  if  the  defendant  would  complete  and  pay  the 
costs  up  to  that  time,  but  this  he  declined  to  do.    The 
bill  was  then  amended,  and  the  cause  was  now  brought 
on  upon  motion  for  decree. 

BaggaUay^  Q,C.,  and  Wardy  appeared  for  the  plaintiff. 

Selwyn,  Q.C.,  and  Kay,  for  the  defendant. 

The  following  cases  were  cited: — Nott  v.  Biccard, 
22  Beav.  Sll  ;Pyrke  v.  Waddingham,  10  Ha.  1;  Sblden 
V.  ffolden,  11  W.  B,  487;  Wells  v.  MaaneeU,  11  W.  B. 
676. 

The  MA8TEB  OF  THB  BoLLS  said  that  as  it  had  been 
decided  that  the  order  of  the  Court  of  Probate  did  not 
create  a  charge  upon  the  property,  the  plaintiff  was  enti- 
tled to  a  decree  f6r  spedfio  performance.    The  only  ques- 


tion was  as  to  the  costs  of  HhQ  suit.  On  this  part  of  the 
case  it  was  said,  1st,  that  the  lis  pendens  constituted  an 
incumbrance,  which  justified  the  purchaser  in  refusing  to 
complete  the  contract;  and  secondly,  that  the  Court  would 
not  fix  a  doubtful  title  on  a  purchaser.  With  regard  to 
the  first  objection  his  Honour  considered  that  the  lis  pen- 
dens did  not  of  itself  create  an  incumbrance  on  the  pro- 
perty apart  from  the  subject  matter  in  respect  of  which 
the  lis  pendens  was  registered.  It  was  the  duty  of  the 
purchaser  when  he  had  notice  of  a  lis  pendens  to  look 
into  the  suit  to  see  if  it  constituted  a  charge  upon  the 
property.  Instead  of  the  old  doctrine  that  every  suit  was 
a  lis  pendens,  the  modem  doctrine  was  that  the  registra- 
tion «f  a  lis  pendens  was  only  notice  so  far  as  it  related 
to  the  property  comprised  in  the  suit.  Here  the  lis  pen- 
dens created  no  incumbrance  if  the  claim  of  Mr.  Pratt 
created  no  incumbrance.  All  that  the  registration  of  a 
lis  pendens  required  of  the  purchaser  was  that  he  should 
examine  the  claim  made  in  the  suit,  so  as  to  see  whether 
a  real  incumbrance  on  the  land  was  created  or  not.  With 
respect  to  the  argument  that  the  Court  would  not  compel 
a  purchaser  to  tedce  a  doubtful  title,  his  Honour  thought 
that  the  case  of  Pyrke  v.  Warrington,  10  Hare,  1,  which 
was  decided  by  Lord  Justice  Turner,  when  Vice-Chanoel- 
lor, had  been  carried  too  far.  Lord  Eldon,  in  Moody  v. 
Walters,  16  Yes.  283,  ordered  a  purchaser  to  take  a  title 
where  it  was  only  an  arguable  title.  It  was  difficult  to  say 
what  ground  of  defect  of  title  was  sufficient  to  induce  the 
Court  not  to  decree  specific  performance.  But  here  the 
opinion  of  eminent  counsel  had  been  adverse  to  the  claim 
of  Mr.  Pratt  throughout,  and  it  had  turned  out  in  the  re- 
sult that  the  purchaser's  objections  were  not  well 
founded,  and  could  not  be  supported.  It  followed  that 
the  defendant  must  be  ordered  to  perform  his  con- 
tract, and  the  costs  up  to  and  including  the  hearing 
must  follow  the  event.  His  Honour  took  this  strong 
view  as  to  the  costs  because,  after  the  decision  in  Pratt 
V.  Bull  was  pronounced  in  January  last,  the  plaintiff  in 
this  suit  offered  to  stay  proceedings  if  the  defendant 
would  complete  and  pay  the  costs  up  to  that  time,  but 
this  the  defendant  declined,  and  thus  required  the  suit  to 
be  proceeded  with. 

Solicitors  for  the  parties,  Parker,  Booke,  ^  Parker ; 
Patteson  4"  Cobbold. 


H.B.  May  28;  June  11. 

O.  M.  National  Pbovident  and  Ikvestment  As- 
BOCXA.TION  V.  Cabstaibs. 

Sertfice  of  process  out  of  jurisdiction — Administratien  suit 
— Shares  of  deceased  in  public  company — 2  Will.  4,  c, 
88—4  jf  6  wm,  4,  c,  S2—'Oms,  Ord,  x.,  r,  7— Practice 
— Motion  to  discharge  order  to  serve  defendant  abroad 
Affidavit —  Oross-ewamination. 

In  a  creditor's  suit  to  administer  the  personal  estate  of 
the  deceased  debtor,  the  defendant,  the  executriw,  being 
resident  out  of  the  jurisdiction,  an  order  was  obtained  to 
serve  the  bill  upon  her  abroad,  and  the  bill  was  served  ac- 
cordingly, A  motion  was  thereupon  made  on  behalf  of 
the  defendant  to  discharge  this  order  for  irregularity,  on 
the  ground  that  the  suit  did  not  relate  to  any  of  the  matters 
mentioned  in  the  statutes  2  Will,  4,  c,  83,  and  4^5  Will. 
4,  c.  82,  and  that,  according  to  the  decision  of  the  Lord 
Chancellor,  in  Cockney  v,  Anderson,  11  W.  B.  628,  the 
lOth  General  Order,  r,  7,  providing  for  service  on  de- 
fendants abroad,  only  applied  to  such  splits.  The  bill  was 
silent  as  to  the  nature  of  the  property  of  the  deceased,  but 
in  opposition  to  the  motion  the  plaintiff  filed  an  ajffidarit 
by  which  it  appeared  that  at  the  time  of  the  debtor's  de- 
cease he  was  entitled  to  twenty  shares  in  the  Aldershot 
Manure  Company. 

Held,  that  as  a  part  of  the  debtor's  estate  coneisted  cf 
"  shares  in  a  public  company''  which  in  the  course  of  the 
suit  would  be  operated  upon  by  the  decree  ef  the  Court,the 
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ca$e  was  imtkin  the  latter  statute/ind  that  the  order  for 
Merviee  abroad  was  regular. 

A  defendant  may  move  to  dueharge  an  order  for  service 
on  him  abroad,  on  the  ground  of  irregularity,  without 
jUing  any  affidavit  in  support  of  such  motion. 

This  was  a  suit  by  the  official  manager  of  the  National 
PiOYident  and  Inyestment  Association  (now  in  course  of 
winding  up  under  the  direction  of  the  Court)  against  the 
widow  of  Peter  Carstairs,  deceased,  one  of  the  former 
directors  of  the  association,  praying,  as  one  of  the  credi- 
tors of  the  deceased,  that  his  personal  estate  might  be 
administered,  and  a  receirer  appointed.  The  bill  stated 
that  Mr.  Peter  Carstairs  had  by  his  will  appointed  the 
defendant  his  executrix,  but  that  although  cited  to  obtain 
probate  thereof  she  had  not  as  yet  obtained  administra- 
tion. The  bill  charged  that  the  defendant  had  possessed 
herself  of  a  large  portion  of  her  husband's  personal  es- 
tate in  this  oountiy,  with  the  intent  of  applying  the 
same  to  her  own  use,  and  that  she  was  now  residhig  at 
Boulogne,  out  of  the  jurisdiction  of  the  Court,  wiUi  a 
▼iew  of  avoiding  a  settlement  of  the  plaintiff's  demand. 
An  order  was  obtained  by  the  plaintiff  for  liberty  to  serve 
the  defendant,  and  the  defendant  was  acoordingly  served 
with  the  bill  out  of  the  jurisdiction.  Thereupon  the  de- 
fendant obtained  leave  to  enter  a  conditional  api>earance 
in  order  to  enable  her  to  move  to  discharge  the  order  for 
service  upon  her  out  of  the  jurisdiction  as  irregular. 

May  28.  —  Hobhouse,  Q.C,  {Prendergagt  with  him), 
moved  on  behalf  of  the  defendant  that  the  order  to  serve 
her  with  the  bill  out  of  the  jurisdiction  might  be  dis- 
charged for  irregularity.  This  motion  was  made  in  con- 
sequence of  the  Lord  Chancellor's  recent  decision  in 
Cbokney  v.  Anderson,  11  W.  R.  629,  that  the  pro- 
cess of  the  Court  could  only  be  served  upon  parties  out 
of  the  jurisdiction  in  cases  which  came  within  the  sta- 
tutes 2  Will.  4,  c.  38,  and  4  &  5  Will.  4,  c.  82. 

Roxburgh  {Selwyn,  Q.C,  with  him),  took  a  preliminary 
objection  to  the  motion,  upon  the  ground  that  the  defen- 
dant had  made  an  affidavit  in  its  support  upon  which  the 
plaintiff  desired  to  cross-examine  her.  If  the  plaintiff 
were  permitted  to  cross-examine  the  defendant  he  would 
be  able  to  establish  that  the  suit  related  to  matters  with- 
in the  Acts  of  Parliament  mentioned. 

Hobhouse,  Q,C.,  said  that  the  affidavit  in  question  sim- 
ply stated  that  the  defendant  had  been  served  abroad, 
ttd  as  t^t  was  admitted  he  would  withdraw  the  affi- 
davit. 

Jtoxburg'hm^mMied  that  the  defendant  ought  not  to  be 
permitted  to  withdraw  the  affidavit  for  the  purpose  of 
avoiding  cross-examination.  The  only  affidavit  upon 
which  cross-examination  oould  not  be  had  was  an  affi- 
davit as  to  documents. 

The  Master  of  the  Rolls  said  that  no  affidavit  at 
all  was  necessary  in  support  of  the  present  motion,  i^nd 
he  should  allow  the  defendant  to  withdraw  that  which 
had  been  filed.  If  she  had  been  improperly  served  with 
the  order  she  was  entitled  to  come  at  once  to  discharge 
it  without  any  affidavit.  If  this  were  not  so  the  result 
would  be  that  unless  the  party  improperly  served  was 
brought  over  to  this  country  to  be  cross-examined,  the 
plaintiff  would  be  entitled  in  eveiy  case  to  prosecute  and 
cany  on  the  improper  proceedings.  His  Honour  would 
permit  the  plaintiff  to  meet  the  present  motion  by  an 
affidavit  showing  that  the  subject  matter  of  the  suit  was 
within  the  terms  of  the  Acts  of  Parliament  mentioned, 
and  the  motion  might  stand  over  for  that  purpose. 

The  plaintiff  accordingly  made  an  affidavit  from  which 
it  i^peazed  that  Mr.  Peter  Carstairs  at  the  time  of  his 
drnHk  was  possessed  of  twen^  shares  in  the  Aldershot 
llsinire  Company. 


Jane  II. — Hobhouse,  Q.C,  and  Prendergast,  renewed 
the  motion  on  behalf  of  tiie  defendant.  It  followed  from 
the  decision  in  Coohney  v.  Andersont  11  W.  R.  628,  that 
no  suit  which  was  not  specifically  addressed  to  one  or 
more  of  the  several  subject  matters  mentioned  in  the 
statutes  2  WiU.  4,  c.  88,  and  4  &  5  WiU.  4,  c.  82,  could 
proceed  by  means  of  serving  of  a  defendant  out  of  the 
jurisdiction.  The  former  Act  was  confined  to  suits 
''relating  to  land  in  England,"  and  by  the  latter  the 
jurisdiction  was  extended  to  *'  suite  concerning  land  in 
England  and  Ireland  respectively,  or  concerning  any 
charge,  lien,  judgment,  or  incumbrance  thereon,  or  con- 
cerning any  money  vested  in  any  government  or  other 
public  stock,  or  public  shares  in  public  companies  or  con- 
cerns, or  the  dividends,  or  produce  thereof."  In  order  to 
bring  a  suit  within  these  Acte  of  Parliament,  it  must  ap- 
pear from  the  bill  that  the  suit  related  to  some  of  the 
matters  referred  to  in  these  Acte  of  Parliament.  Here 
there  was  nothing  in  the  bill  on  the  subject.  It  was  not 
sufficient  that  in  the  course  of  the  execution  of  the  de- 
cree to  be  made  in  the  suit,  property  of  the  description 
mentioned  in  the  Acte  of  Parliament  might  be  reached. 
Here  the  only  ground  upon  which  the  order  could  be  sup- 
ported was  that  the  defendant's  testator  was  possessed,  at 
the  time  of  his  death,  of  twenty  shares  in  the  Aldershot 
Manure  Company. 

SeUvyn,  Q.C,  and  Hoxburgh,  appeared  for  the  plaintiff, 
but  were  not  caUed  upon. 

The  Master  of  the  Rolls  said  that  he  thought  it 
quite  clear  that  the  service  was  good.  It  was  a  misappre- 
hension, in  hif  opinion,  as  to  what  the  Lord  Chanoellor 
had  decided  in  Coohney  v.  Anderson,  to  suppose  that  it 
applied  to  a  case  of  this  description.  If  this  were  not 
so,  it  would  follow  that  if  a  debtor  died  leaving  property 
consisting  of  stock  in  the  funds  not  standing  in  his  own 
name,  and  of  the  existence  of  which  his  creditors  knew 
nothing,  and  a  creditor  filed  a  bill  to  administer  the  es- 
tete,  and  get  his  debt  paid,  the  executor  would  have 
nothing  more  to  do  than  to  go  out  of  the  countzy,  and 
the  suit  could  not  proceed.  The  decision  referred  to 
could  not  mean  that  tiie  Court  had  no  jurisdiction  where, 
it  appearing  that  part  of  the  estate  consisted  of  shares, 
the  plaintiff  had  no  specific  charge  on  the  shares.  Now 
could  it  be  said  that  this  was  not  a  suit  relating  to ''shares 
in  a  public  company"?  The  value  of  such  shares  was  im- 
material, and  the  Court  could  not  go  into  that  question. 
It  might  also  appear  that  the  testator  was  possessed  of 
stock  in  the  funds,  and  the  plaintiff  was  entitled  to  an 
inquiry  as  to  this.  His  Honour  did  not  think  that  the 
Lord  Chancellor  meant  to  say,  in  Coohney  v.  Anderson, 
that  the  rule  as  to  service  of  process  out  of  the  jurisdic- 
tion was  confined  to  cases  where  a  lien  or  charge  upon 
the  species  of  property  mentioned  in  the  Acts  had  been 
created  by  the  deoeased  person,  and  was  sought  to  be  en- 
forced in  this  country;  but,  in  his  Honour's  opinion,  if 
the  plaintiff's  demand  was  one  which  might  afterwards 
be  xnade  available  against  such  property,  the  service  might 
be  effected,  and  the  suit  proceed.  His  Honour  would  not 
express  any  opinion  as  to  whether  a  demurrer  would  not 
lie  to  this  biU,  upon  the  ground  that  there  was  no  legal 
personal  representetive  before  the  Court,  but  he  was  clear 
that  the  present  motion  could  not  be  sustained,  and  must 
be  refused  with  coste.  The  conditional  appearanoe  which 
had  been  entered  for  the  defendant  must  be  made  absolute 
from  this  day,  and  the  time  for  demurring  would  then 
run  from  the  date  of  the  absolute  appearance. 

Solicitors  for  the  plaintiff,  Amory,  Travers,  ^  Smith. 

Solicitors  for  the  defendant,  Jones,  Francis,  ^  Bosan- 
quet. 


t.v- 
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WiLCOXON  V,  WlLKIKS. 


Jane  20. 


Practice  —  Enterifig  appearance  for  defendant  —  Conr 

Ord,  X.,  r.  4. 

The  ivordt  ^  duly  served "  in  ths  iih  rule  of  the  VHh 
Con$,  Order  apply  to  case$  where  leave  to  $ubttitute 
service  has  been  obtained,  and  such  substituted  service  has 
been  duly  effected;  and  where  the  defendant  has  failed  to 
appear  within  the  time  fixed  by  that  rule,  an  appearance 
may  be  entered  for  him  by  the  plaintiff, 

A  question  of  practice  was  raised  in  this  case,  whether 
the  words  "duly  served,"  in  the  40th  rule  of  the  10th 
Consolidated  Order,  included  service  under  an  order  giving 
leave  to  substitute  service  on  a  defendant. 

On  the  22nd  of  May  last  the  Master  of  the  Rolls  made  an 
order  for  substituted  service  of  the  biU  and  interrogatories 
upon  a  person  who  had  been  and  was  acting  as  the  solici- 
tor of  the  defendants.  The  substituted  service  was  duly 
effected,  and  the  time  for  appearing  having  elapsed,  the 
plaintiffs  applied  to  the  record  and  writ  clerk  to  enter  an 
appearance  for  such  defendants.  This  he  refused  to  do, 
on  the  ground  that  the  rule  in  question  only  applied  to 
cases  where  the  bill  had  been  served  on  a  defendant 
personally. 

Waller  now  applied  on  behalf  of  the  plaintiffs  for  leave 
to  enter  an  appearance  for  the  defendants.  He  slated  the 
objection  which  had  been  made  in  the  record  and  writ 
clerk's  office. 

The  MA8TBB  OF  THB  B0LL8  said  thai  where  the  Omrt 
directed  substituted  serviee  to  be  made,  this  had  the  same 
effect  to  all  intents  and  purposes  as  if  the  process  had 
been  served  on  the  defendant  personally.*  In  this  case, 
upon  the  i^aintiffs  satisfying  the  olerk  of  records  and 
writs  that  they  had  complied  with  ihe  previous  order, 
giving  them  leave  to  substitiite  sarvioe,  the  plaintiffs 
might  enter  an  appeanmoe  for  the  defendaaita.* 

Solicitors  for  the  plaintiffs,  Newbon  Sf  Co, 


M.B. 


Coventry  r.  Covbntby. 


June  12. 


her  sepa^rate  use,  they,  the  said  Catherine  Seton  and  Joha 
Coventiy  respectively,  or  their  respective  heirs,  ezeoutozs, 
or  adminiirtirators,  shall  and  wiU,  at  the  request  of  [the 
trustees],  make,  do,  and  execute,  or  cause  and  procure  to  be 
made,  done,  and  executed,  all  and  eveiy  such  lawful  and 
reasonable  acts  as  by  [the  trustees]  shall  be  reasonably 
required  for  conveying,  assigning,  and  assoring  ftU  Meh 
future  or  additional  fortune,  or  other  teal  of  pencnal 
estate  of  the  said  Catherine  Seton  unto  Mud  to  the  use  of 
[the  trustees],  upon  and  for  such  and  l^e  like  trasts^  Ao., 
as  are  hereinbefore  limited,  &o.,  of  and  oonceming  Xbib 
said  trust  moneys,  &c.,  for  the  benefit  of  the  ssid  Oatherifid 
Seton,  John  Coventry,  the  younger,  and  tli^  issee  of  th« 
said  intended  marriage,  and  for  her,  the  said  Catherlfi^ 
Seton,  and  her  appointees  and  next  of  kin,  or  m  nete 
thereto  as  the  rules  of  law  and  equity,  the  death  of  ihe 
parties,  imd  other  intervening  oircumstonoes,  will  then 
admit  of." 

The  parties  were  married  on  the  2l8t  of  June,  1849. 
By  the  will  of  Edmund  Waller,  who  died  after  the  flMff- 
rlage,  a  legacy  of  ^1,000,  and  a  further  legacy  of  il8,008 
payable  after  the  decease  of  two  persons  nacmed,  iTeve 
given  to  the  plaintiff  for  her  separate  use.  By  A  eodiM 
tiie  testator  gave  the  plaintiff,  in  addition,  a  melefy  of  his 
residuary  personal  ^tate,  sul^ect  to  a  life  interest  ^e^eki 
given  by  him  to  his  two  sisters,  and  declared  t&«t  tlie 
bequests  to  the  plaintiff  were  to  be  for  her  separate  n^. 

The  question  in^  the  suit  was  whether  these  legMtoi 
were  included  in  or  affeoted  by  the  covenant  for  settle- 
ment of  after-acquired  property. 

Bristowe,  for  ^e  plaintiff. — ^The  property  in  qneitioii 
tras  expressly  excepted  out  of  tiie  ooven«ntw  To  hold  tlnA 
it  was  subject  to  the  covenant  would,  therefore,  be  to 
strike  the  words  of  exception  out.  The  wife's  ooveMoit 
applied  to  real  estate,  and  to  personal  property  coming  to 
her  after  the  coverture.  He  referred  to  WUUfu§hky  ▼. 
Lord  Middleton,  2  J.  &  H.  844, 10  W.  B.  460;  ThmiUon  t. 
Bright,  2  My.  &  Cr.  230;  Bamsden  v.  Smith,  2  Dr.  298, 
2  W.  R.  435 ;  Brooks  V.  KeUh,  1  Dr.  &  S.  462, 9  W.  R.  5«6 ; 
and  3  Davidson's  Precedents,  p.  572;  and  distingidshed 
Mil/ord  V.  PHU,  17  Beav.  602,  2  W.  R.  181. 


Settlement — Covenant  to  settle  after-acquired  property — 

Sepwate  esttxte. 

By  a  marriage  settlement  the  husband  and  wife  cove-' 
nanted  to  settle  all  property,  real  or  personal,  which  should 
at  any  time  come  to  the  wife,  **  and  twt  being  already 
settled  for  her  separate  use** 

Held,  that  legacies  bequeathed  to  the  wife  absolutely  for 
her  separate  use  were  not  within  the  covenant. 

By  a  settlement  dated  the  20th  of  June,  1842,  made 
on  the  marriage  of  the  plaintiff  Catherine  Coventiy,  then 
Seton,  with  the  defendant,  John  Coventiy,  certain  sums  of 
money  were  settled  in  trust  to  pay  the  ineome  to  the  wife 
for  her  separate  use  without  power  of  anticipation,  and  aft^ 
the  death  of  the  husband  or  wife  to  the  survivor  for  life, 
and  then  in  trust  for  the  children  according  to  the  w^ 
pointment  of  the  wife,  and  in  default,  equally,  in  the 
usual  way;  and  if  no  child  should  become  entitled,  for 
tiie  wife,  if  she  survived  her  husband,  and  if  not,  for  her 
ap^K^ntees  by  will  or  next  of  Ida.  The  deed  then  o<m- 
tained  a  clanse  which,  so  far  as  material,  was  as  follows: — 
"  And  it  ifl  hereby  further  agreed  and  declaared,  and  they, 
the  said  Catherine  Seton  and  John  Coventiy,  do  hereby, 
for  themselves  respectively  and  their  respective  heirs, 
executors,  and  administrators,  covenant  with  [tiie  trustees] 
that  in  case  any  estate,  real  or  personal,  shall  at  any  time 
or  times  after  the  solemnisation  of  the  saM  intended 
marriage,  descend,  or  oome  to,  or  devolve  upon,  ox  be 
given,  devised,  or  bequeathed  to,  or  in  trust  for,  her.  the 
said  Catherine  Seton,  and  not  being  already  settled  for 

*  aae  IHeher  v.  Clarke,  11  W.  R.  7^,  which  was  not 
cited. 


JoUiffe,  tot  the  hui^t>and  and  tmstees. 

C.  Barber,  for  the  children. — ^The  exception  must  fcuro 
been  intended  to  apply,  not  to  property  given  simply  to 
the  separate  use  of  the  wife,  but  to  property  to  whieh,.  by 
xeason  of  its  being  ahready  settied,  the  covenant  was  in- 
applioable;  otherwise  the  wife's  covenant  wonid  have  no 
operation. 

The  Hasteb  of  the  Rolls. — ^It  is  now  well  settled 
law,  as  steted  by  Sir  W.  P.  Wood,  V.C.  in  WiUotighby  v. 
Lord  Middleton,  that  if  there  be  merely  a  covenant  by 
the  husband,  that  does  not  bind  the  separate  property  of 
the  wife,  but  that  a  eovenant  by  the  husband  and  wife 
does.  It  is  to  be  observed  that  a  covenant  by  a  wife  to 
settle  aftez^aoquired  property  can  attach  only  upon  pro- 
perty over  which  the  wife  has  a  power  of  diqiosition,  lor 
if  'it  be  settied  by  the  instrument  conferring  the  pro- 
perty, the  oovenimt  is  inoperative,  because  the  wife 
eannot  alter  or  vary  the  disposition  made  by  the  grantor. 
By  the  terms  of  this  covenant  the  plaintiff  is  to  bring 
into  settlement  all  property  which  shall  come  to  her  ex- 
cept such  as  is  already  settied  for  her  separate  use.  It 
has  been  contended  that,  adopting  the  i^aintiff's  eon- 
struction,  this  covenant  is  wholly  inoperative  upon  the 
wife  BO  far  as  personal  estate  is  oonoemed.  But,  if  the 
husband  wei«  to  die  leaving  his  wife,  it  would  then  oome 
Into  operation,  as  it  is  not  confined  to  coverture.  It  has, 
therefore,  in  this  reapeot,  a  distinot  meaning  as  to  per- 
sonalty; and  it  also  operates  as  against  her  upon  real 
estate  ooming  t6  her,  both  during  md  i^er  the  eovertue. 
The  Court  is  bouttl,  if  iteaii,  ^  gbro  effect  to  eveiy  w<ad 
in  the  oov6ittnt>  and  by  adt^^ting  the  avgnment  yat  lee- 
.  ward  on  behalf  of  the  children,  these  weidv  weuli  ke 
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Tendered  nngatoiy.  The  language  of  the  covenant  is 
\erj  smgolar,  but  I  am  of  opinion  that  the  plaintiff's 
contention  is  correct,  and  I  will  make  a  declaration  ac- 
cordingly. 

Solicitors  for  the  plainti£f,  Meredith  ^'  Lucat. 


V.C.K. 


lie  Tyldbn'8  Tbust. 


June  26. 


PraetUe — Payment  <mt  of  court — Duentailing  deed — 
Tenant  in  tail  in  gavelkind. 

Tmo  tenants  in  tail  in  gavelkind^  having  become  entitled 
to  a  sun  of  £964,  petition  for  payment  out  to  tliem  with- 
out executing  a  disentailing  deed.  Application  refused  on 
the  ground  that  the  Court  mill  only  dispense  with  such  a 
deed  where  the  sum  is  under  £200. 

G.  Zushingtan  appeared  npon  this  petition,  which  was 
ineeented  hj  two  tenants  in  tail  in  gavelkind,  asking  for 
payment  out  of  ooort  of  £964  to  which  they  were  entitled, 
no  disentailing  deed  having  been  ezecated;  and  it  was 
asked  to  dispense  with  the  exeontion  of  such  deed:  Be 
South  Eastern  Railway  Company,  9  W.  R.  404;  Sowry  v. 
Stnery,  8  W.  R.  339. 

KoTDKHSLET,  V.C,  Said  that  it  was  only  in  small  suns 
under  £200  that  a  disentailing  deed  could  be  dispensed 
with.  This  case  did  not  come  within  the  exception:  a 
disentailing  deed  must  therefore  be  executed,  and  when 
that  was  done  the  order  could  be  made. 


V.  C.  X.  PORTABLINGTON  r.  Dameb.  July  2. 

Praetiee — Suspension  of  part  of  a  decree  pending  an  ap- 
peal, 

Vnder  a  decree  (no  further  consideration  being  re- 
served)  certain  deceased  parties  are  held  to  have  been  en- 
titled to  part  of  the  fund  in  court,  and  immediate  payment 
is  directed  to  their  legal  personal  representatives,  Ths 
decree  is  appealed  against,  but  before  the  order  directing 
payment  is  dramn  up,  or  administration  taken  out  to  the 
d^^iued  parties,  or  petition  of  appeal  lodged,  a  motion  is 
made  to  suspend  the  execution  of  the  order,  as  to  those 
parties  pending  the  appeal. 

Held,  that  on  the  intended  appellants  undertaking, 
bonA  fide,  to  present  their  petition  of  appeal  tvithin  a 
week  after  the  passing  and  entering  of  the  order  novo 
sought  to  be  stayed,  the  proceedings  might  be  stayed  for 
one  week,  and,  on  the  presentation  of  the  petition  of  appeal, 
pending  the  appeal.  The  costs  of  this  motion  to  be  paid 
hy  the  parties  making  it, 

C.  C,  Barber  moved  in  this  suit  on  behalf  of  Miss 
Caroline  Louisa  Dawson  to  stay  so  much  of  an  order, 
made  on  the  22nd  of  April,  1863,  as  directed  that  the 
fond  in  court  should  be  sold  out  and  immediate  payment 
thereof  made  to  certain  i>arties  pending  an  appeal  The 
plaintiffs  had  the  carriage  of  the  order,  which  was  not, 
however,  drawn  up.  The  parties  to  whom  payments  were 
directed  were  the  representatives  of  two  annuitants  on 
certain  estates  called  the  Roscrea  Estates,  and  his  Honour 
had  decided  that  they  were  entitled  witiiout  hearing 
counsel  on  their  behalf.  It  appeared  that,  in  fact,  at  pre- 
sent, there  were  no  legal  personal  representatives,  neither 
had  the  petition  of  appeal  been  presented,  though  it  was 
prepared  and  had  been  settled  by  counsel;  but  an  under- 
takings was  offered  to  present  it  within  a  week.  If  the 
appeal  was  successful,  the  effect  would  be  that  the  annui- 
tants would  get  nothing,  as  the  fund  would  then  be  in- 
sufficient to  pay  them.  No  furthur  consideration  had 
been  zeaerved,  and  there  was  no  wish  to  take  anything 
oat  of  ooort 

(l,C,,  and  ff,  i2.  Young,  for  the  annuitants,  oon- 

tiuit  the  decree  oould  not  be  stayed  in  part  only, 

ba  stayed  altogether.    That,  however,  oould  not 


but 


be  done  without  having  all  parties  to  the  suit  before  the 
Court,  which  was  not  the  case  now;  and  they  offered  to 
undertake  not  to  withdraw  the  funds  for  a  fortnight,  if 
the  intended  appellant  would  proceed  with  the  appeal 
forthwith. 

C.  C.  Barber  declined  that  offer. 

^Vickens  appeared  for  the  Crown  on  behalf  of  one  of 
the  annuitants. 

C.  C.  Barter,  in  reply. 

Kindebslet,  V.C,  said  that  the  first  question  was 
whether  anything  oould  now  be  done  to  suspend  the 
execution  of  the  order  with  respect  to  that  portion  of  the 
fund  immediately  affected  by  it,  without  suspending  the 
whole  decree.  That  could  only  be  done  in  the  presence  of 
all  parties;  but  even  if  they  were  all  here,  and  the  Court 
was  asked  to  suspend  the  whole  decree,  such  an  itjiplica- 
tion  would  be  refused  with  costs;  because  this  was  an 
isolated  portion  of  the  funds  to  which  two  parties  claimed 
to  be  entitled.  Therefore  it  was  competent  to  deal  witii 
this  matter  on  the  question  whether  this  particular  por- 
tion of  the  decree  ought  to  be  suspended  without  affecting 
the  rest.  It  appeared  right  that  there  should  be  a  sus- 
pension of  the  immediate  payment  of  these  funds  out  of 
court  pending  the  appeal;  and  that,  indeed,  was  not  ob- 
jected to.  But  it  was  said  that  the  annuitants  were  not 
represented,  and  the  question  was  how  the  matter  oould 
be  worked  out.  The  proper  course  was  to  suspend  the 
execution  of  the  order  so  far  as  related  to  the  transfer 
and  payment  of  the  funds,  but  to  carry  them  over  and 
invest  them  on  the  account  of  the  representatives  of  the 
annuitants.  Thai,  however,  could  be  done  only  with  the 
consent  of  all  parties  then  before  the  Court.  When  done, 
it  would  gr^ve  the  administrator,  when  appointed,  the 
fruits  of  the  fund.  The  moving  party  must,  however, 
undertake,  within  a  week  after  the  order  in  question  was 
passed  and  entered,  to  present  a  petition  of  appeal  That 
having  been  done,  suspend  the  execution  of  the  order  for 
transfer  of  the  fund  to  the  legal  personal  representatives 
for  one  week,  and  if  within  the  week  the  petition  of  ap- 
peal should  be  presented,  suspend  the  execution  during 
the  appeal;  the  effect  would  be  that  if  it  was  not  pre- 
sented there  would  be  no  suspension.  Costs  of  the  motion 
to  be  paid  by  the  party  moving. 


V.C.K. 


Gabbett  v,  Lancbfied. 


July  2. 


Practice — Supplemental  order. 

In  an  adminietration  suit,  before  an  order  on  further 
consideration,  two  children  of  one  of  the  parties  are  bom, 
who  are  interested  in  a  fund  impounded  to  answer  certain 
liabilities,  but  are  not  made  parties,  and  the  suit  being 
about  to  be  wound  up,  it  is  sought  to  bring  those  children 
before  the  Court  by  supplemental  order. 

Held,  that  a  stipple  mental  bill  must  be  filed. 

MV,  H.  Terrell,  applied  in  this  suit  for  a  supplemental 
order.  The  suit  was  to  administer  an  estate,  and  had 
been  the  subject  of  several  orders,  the  last  being  an  ordei 
on  further  consideration  made  on  the  13th  of  February, 
1858.  Before  that  time  one  of  the  parties,  who  was 
tenant  for  life  of  leaseholds,  had  had  two  children, 
who  had  not  been  made  parties,  and  it  was  necessary 
to  revive  the  suit  against  them.  The  registrar  had 
doubted  whether  a  supplemental  order  would  be  suf- 
ficient. The  suit  was  about  to  be  wound  up,  and  it 
was  only  necessary  to  bring  them  before  the  Court. 
Large  suois  had  been  impounded  with  respect  to  charges 
and  liabilities,  and  it  being  proposed  to  deal  with  ^e 
fund  so  impounded,  and  the  children  bom  before  the  order 
of  the  18th  of  February,  1858,  having  an  interest  in  it, 
it  was  necessaiy  to  have  them  before  the  Courts  although 
that  order  was  not  sought  to  be  disturbed. 
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Chanceey. 


Dicker  v.  Clarke.— Cox  r.  Wright. 


Chakcbbt. 


Kindersley,  V.C,  Baid  that  he  was  afraid  a  [^supple- 
mental order  would  not  be  sufficient,  as  it  only  embraced 
those  parties  who  were  before  the  Court,  and  it  could  not 
be  made  binding  on  parties  coming  Into  esse  before  the 
order  but  not  being  before  the  Court.  He  feared  a  sup- 
plemental bill  could  not  be  avoided. 


V.C.K.  Dicker  t>.  Clarke.  July  2, 

Practice — Qth  rule  of  lOth  Consolidated  Order — Extension 

of  the  fourteen  days. 

Where  an  order  has  been  ohtained  vnder  the  Gth  rvle  of 
the  \(Hh  Consolidated  Order  to  advertise,  and  it  is  found 
impossible  to  do  so  mthin  the  fourteen  days,the  Court  will 
extend  the  time. 

In  this  suit,  on  the  8rd  of  June,  an  order  for  substi- 
tuted service  {vide  ante,  685)  was  obtained,  and  an  order 
sought  but  not  obtained  {vide  ante,  765)  to  enter  an  ap- 
pearance for  the  defendant.  On  the  19th  of  June,  the 
usual  order  was  made  under  the  6th  rule  of  the  10th 
Consolidated  Order,  that  the  defendant  should  i^pear  at 
a  day  named,  and  that  advertisements  should  be  issued 
oontaining  a  copy  of  such  order  in  the  London  Gazette, 
and  other  newspc^rs,  within  fourteen  days  after  such 
order  made.  After  considerable  difficulty  it  was  dis- 
covered that  the  defendant  was  in  (Germany,  and  it  was 
therefore  proposed  to  advertise  in  OalignanVs  Messenger, 
but  the  time  already  consumed  in  making  such  discovery 
had  ezausted  so  much  of  the  fourteen  days  prescribed  by 
the  order,  that  it  was  impossible  to  advertise  in  that 
journal  within  the  remainder  of  the  foifirteen  days  unex- 
pired; it  was  therefore  asked  that  the  date  of  the  order 
might  be  extended  to  the  25th  of  June,  so  that  the  ap- 
pearance wouM  be  entered  on  the  25th  of  July  {vide  rule 
4,  Older  10).  No  advertisements  had  been  yet  issued  in 
any  newspaper. 

W,  Forster  appeared  in  support  of  the  application. 

Kindersley,  V.C,  after  consulting  Mr.  Munro  (the 
registrar  then  in  court),  said  that  he  thought  as  no  ad- 
vertisements at  all  had  yet  been  issued,  under  the  circum- 
stances the  time  might  be  extended,  as  desired. 


V.C.K. 


Cox  V.  Wright. 


July  2. 


Praetiee — Motion  on  behalf  of  infafit  to  remove  next 
friend,  guardian,  and  receiver. 

The  next  friend  of  an  infant  having  been  also  ap- 
fointed  by  the  Court  gemral  guardian  and  reeeirer,  a 
motion  is  made  by  tlie  infant  to  remove  him  from  all  those 
offices,  the  notice  of  motion  being  signed  by  a  solicitor. 

Held,  on  the  authority  of  Furtado  r.  Purfcttdo,  thai 
althmigh  a  next  friend  may  be  removed  by  a  notice  of 
motion  signed  by  the  solicitor,  a  guardian  and  receiver 
cannot,  and  motion  refused,  reith  leave  to  amend  by  putting 
the  name  of  a  next  friend  pro  hac. 

W,  W.  Cooper  moved  on  behalf  of  the  infant  plaintiff, 
that  John  Whiting,  the  next  friend  of  the  infant,  general 
guardian  and  receiver,  appointed  by  the  Court,  might  be 
removed,  and  some  other  fit  and  proper  person  appointed 
in  his  place,  and  for  an  injunction  to  restrain  his  selling, 
or  dealing,  or  interfering  widi  the  real  estate  of  the 
testator,  John  Cox.  The  notice  of  motion  was  signed  by 
Mr.  Dewls,  as  solicitor  for  t^e  infant  plaintiff;  and  inas- 
much as  the  motion  was  made  on  behalf  of  i^e  infant, 
tlie  question  was  whether  it  was  regular  In  point  of  form, 
too  person  being  named  aa  next  ftiend.  See  Furtado  v. 
Tiiftado,  t  Jut.  0.  B.  «2$. 

Prendergast,  tor  the  next  friend,  opposed  the  motion, 
contending  that  the  case  cited  did  not  apply.  It  was  a 
general  rule  that  any  motion  on  behalf  of  an  Infant 
must  be  made  by  a  next  friend,  for  the  purpose  of  under- 


taking to  be  security  for  costs:  Guy  v.  Chty,  2  Beav.  460; 
Upton  V.  Johnson  (not  reported),  EoUs,  1860,  where  a 
motion  was  made  without  a  next  friend,  and  it  was  di- 
rected to  stand  over  until  one  was  appointed. 

W.  W.  Cooper,  in  reply,  cited  Daniell's  Pract.  81;  and 
in  the  alternative  asked  leave  to  amend  by  appointbig  a 
next  friend  pro  hac. 


Kindersley,  V.C,  said  if  it  had  not  been  for  the 
of  Purtado  v.  Fnrtado,  it  was  a  matter  of  ooniBe,  as  a 
general  rule,  that  a  next  friend  must  api>ear  on  any  ap- 
plication by  an  infant;  and  the  only  question  was  whether 
that  case  set  aside  the  general  rule,  or  was  a  case  turning 
upon  its  own  special  circumstances.    That  was  an  appli- 
cation by  the  defendant  to  discharge  for  irregularity  an 
order  that  had  been  made  (the  defendant  not  having  ap- 
peared at  the  original  hearing  in  the  court  below),  and  the 
application  would  have  been  against  the  next  friend;  iiie 
defendant  having  a  right  to  be  before  the  Court  oa  tlie 
question  whether  the  person  who  up  to  tibat  time  was 
responsible  to  him  fot  costs,  should  be  discharged.    Thede- 
fendant  did  not  appear,  and  the  infimt  did  appear  wititout 
a  next  friend,  but  whether  the  next  friend  appeared  and 
consented  did  not  appear  by  the  report;  the  order  was  ttade, 
aad  the  defendant  i4;>plied  to  diacharge  it,  on  a  nottoe  of 
motion,  no  doubt  the  same  as  in  l^is  case,  the  motion 
being  made  l^  the  plaintiffs  and  defendant,  and  signed 
by  the  solicitor  not  then  on  tiie  reeord,  but  retained  hj 
the    next    friend    to  earry  on    ^e  suit;  and   il    was 
contended  by  counsel  applying  to  discharge  the  otder, 
that  the   solicitor  was    a   stranger.      That    argument 
did  not  apply  here,  because  here  there  was  a  solici- 
tor on  the   record,    which    was   different  to  the    old 
practice.    The  clerk  in  court  was  then  the  orgMi  of  eom- 
munication;  now  there  was  a  solicitor  on  the  record; 
therefore,  if  anything,  there  was  a  better  ground  for 
saying  that  the  application  was  regular  in   the  pre- 
sent case;  and,  no  doubt,  from  what  the  Lord  Chan- 
cellor had   said  (referring  to  the  question,  which  wa^ 
exactly  the  question  here,  whether  there  ought  to  be 
a  next  friend),  there  would  be  no  irregularity  if  the 
notice  of  motion  was  signed  by  a  par^  deecribing  him- 
self as  solicitor  to  the  infant  pUdntiff .  From  this  it  might 
be  supposed  that  any  solicitor  so  describing  himself  might 
make  such  a  motion,  but  he  (the  Yioe-Chancellor)  would 
hesitate  very  much,  in  the  abamce  of  authority,  in  laying 
down  any  such  rule;  but  here  was  a  reported  case  in  which, 
lor  anything  that  appeared  to  the  contrary,  the  next  friend 
might  have  consented  to  the  order;  and  if  that  was  con- 
sidered as  laying  down  a  general  rule,  he  could  only 
follow  it,  being  an  order  of  the  Lord  Chancellor;  and  he 
could  not  see  why  it  was  not  applicable  here,  except  that 
the  application  was  not  only  to  discharge  the  next  friend, 
but  the  guardian  appointed  by  the  Court  of  the  pCTFon 
and  fortune  of  the  infant  and  the  receiver.    It  was  im- 
possible to  conceive  that  Lord  Cottenham  would  have 
decided  that  such  an  application  could  be  made  by  any 
solicitor;  therefore,  havingregard  to  that,  and  to  the  wide 
difference  of  the  object  of  the  present  motion,  althotigh 
as  to  part  of  it  it  was  the  same,  it  ought  not  to  be  con- 
sidered that  the  case  of  Furtado  v.  Furtado  laid  down 
the  rule  that  in  any  case  in  which  a  next  friend  wsa 
necessary,  a  solicitor  might  come  forward  and  say,  "  I  ^^rSi 
ask  the  Court  on  my  responsibility  to  make  an  oidet  in  the 
cause,  not  only  to  remove  the  next  friend,  but  the  flfuardian 
and  t^e  receiver."    His  Honour  thought  he  ought  not  to 
grant  the  present  application,  believing  as  a  general  rule 
that  the  amplication  must  be  by  the  next  friend  in  every  case, 
and  on  petition  days  it  was  the  commonest  thing  to  tend 
back  a  petition  presented  without  a  next  friend.    The 
notice  of  motion  should  be  amended  by  naming  ft  beet 
friend  for  the  purposes  of  the  application;  and  t!  tb« 
matter  were  pi-essing ,  and  the  intereato  of  tlse  kiiaDt 
would  be  sacrificed  by  d^i^,  he  would  aot  md  i^teHm. 

TT.  W.  Cooper  said  that  ^e  present  exigency  tf  th* 
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case  would  be  met  by  leave  to  amend  bj  inserting*  the 
name  of  a  next  friend  for  the  purposes  of  the  application. 

Leare  was  given  accordinglj. 


V.  C.  K.  ^  SiKGLBTON's  ESTATE.  June  20. 

Ex  parte  Thb  Fleetwood,  &c.,  Rah^way  Company. 

JPraetiee — Coft$  cf  adverte    lUi^ation — SOtk  section   of 

Landi  Clavses  Act 

Wltere  difficulties  ocevr,  and  expense  is  incurred  in  as- 
certaining the  rights  and  shares  of  the  parties  entitled  to 
the  pyrchase-m/mey  of  land  taken  hy  a  railway  company ^ 
thoge  are  not  costs  occasioned  by  litiyation  between  adverse 
claimants,  and  the  company  must  pay  these  costs, 

GloMse,  Q.Cy  and  JRoir cliff e,  appeared  in  support  of  this 
petition,  which  prajed  the  payment  out  of  court  of  pur- 
chft>o  money  paid  in  under  the  Lands  Clauses  Act  for 
lands  taken  by  the  Fleetwood  Railway  Company.  The 
parties  entitled  to  the  purchase-money  were  not  only 
Yerj  numerous,  but  the  rights  and  shares  in  which  they 
took  were  extremely  difficult  to  ascertain  by  reason  of 
qvfisttons  of  identity;  some  also  were  abroad,  and  this 
rendered  a  reference  to  chambers  necessary,  and  great 
expense  had  been  caused  thereby,  and  the  company 
therefore  objected  to  pay  these  costs,  as  being  within  the 
intention  of  the  words  in  the  80th  section  of  the  Lands 
Olatnee  Act,  **  except  such  as  are  occasioned  by  litigation 
between  adverse  claimants." 

Ihinning  appeared  for  the  company. — He  cited  Morgan's 
Cban.  Pract.,  3rd  edit.  47;  Be  Spooncr's  Estate,  1  K.  &  J. 
220. 

Knn>BBSLET,  V.C.,  said  that  the  question  here  was 
vrlftether  what  had  taken  place  could  be  considered  as 
coming  within  tlie  meaning  of  the  words  '*  costs  occa- 
fdoned  by  litigation  between  adverse  claimants."  The 
fact  was,  they  were  merely  proceedings  for  the  purpose  of 
asoertaining  who  were  the  parties  entitled.  He  therefore 
thought  that  the  case  did  not  come  within  those  words. 
It  was  not  a  litis  eontestatio;  it  was  a  mere  machinery  to 
ascertain  the  shares  of  the  iwrties  to  whom  the  purchase- 
money  belonged:  therefore  the  qompany  must  pay  the 
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COOKES  r.  COOKS8. 

Practice — Accounts — Proof  of  payment, 

A  trustee  managed  an  estate  through  the  agency  of  a 
bailiff,  who  kept  a  hook  in  which  he  entered  disbursements, 
hut  obtained  no  receipts.  The  trustee  also  kept  books  in 
his  07vn  handwriting.  On  bill  for  an  account  being  fled 
against  the  trustee. 

Held,  that  the  books,  verified  by  affidavit  of  the  trustee, 
might  be  received  as  evidence  of  disbursement. 

Real  estate  was  devised  to  the  defendant  Mrs.  Cookes, 
charged  with  an  annuity  payable  to  herself  and  subject 
thereto  upon  trust  out  of  the  rent,  &c.,  to  maintain  her 
children,  pay  ofT  gradually  a  charge  on  tiie  estate,  and  on 
her  youngest  son  attaining  twenty-six  to  let  him  into  pos- 
pession.  She  lived  on  the  estate  with  her  children,  and 
employed  a  bailiff  to  manage  it. 

The  bailiff  kept  a  book  in  which  he  entered  such  pay- 
ments as  he  made  for  articles  necessary  to  the  cultivation 
of  ^e  land  and  preservation  of  the  woods,  but  received 
no  receipts.  She  examined  and  approved  this  book. 
There  were  also  books  of  account  kept  by  herself. 

Her  son  attained  twenty-six  and  was  let  into  possession. 
The  person  entitled  in  remainder  expectant  upon  hia  de- 
cease filed  a  bill  against  Mtb.  Gookes,  alleghig  that  she 
had  not  applied  a  sufBoient  amount  of  rents  and  profits  in 
tiipiidstion  of  the  debt,  and  praying  for  an  account.  She 
imsble  to  produce  toacheiB  for  payments  made  in 


the  management  of  the  estate,  but  by  the  direction  of  the 
chief  clerk  she  made  an  affidavit  verifying  the  entries; 
and  another  explaining  the  manner  in  which  the  books 
were  kept.  The  plaintiff  now  moved  for  a  direction  that 
the  chief  clerk  should  not  receive  the  books  as  evidence 
of  disbursements  made  by  the  trustee. 

Mali  lis,  Q.C,  and  Lake  Russell,  in  support  of  the  motion, 
contended  that  Mrs.  Gookes  was  bound  to  produce  the 
bailiff  to  verify  the  payments.    They  referred  to  Lodge  v. 
Prichard,  1  Sm.  k  Giff.  App.  8,  3  De  G.  M.  &  G.  906,  1 
W.  R.2n. 

Bacon,  Q.C,  and  Martineau,  for  Mrs.  Cookes. 

Stuabt,  V.C.,  said  the  case  of  Lodge  v.  Prichard  was 
not  similar  to  the  present.  There  the  Court  were  asked 
to  depart  from  the  ordinary  rules  of  evidence,  and  to 
direct  that  certain  evidence  should  be  admitted:  the 
present  application  is  the  converse  of  that.  It  is, 
that  certain  documents  purporting  to  be  books  of 
account,  partly  kept  by  the  trustee,  the  accounting 
party,  partly  by  her  subordinate  agent,  may  not  be  ad- 
mitted. Her  mode  of  keeping  accounts  seems  to  have 
been  particularly  regular,  and  those  accounts  have  been 
made  exhibits  to  her  affidavit.  She  swears  that  she  ex- 
amined those  kept  by  her  subordinate  agent,  and  satisfied 
herself  they  were  correct,  and  having  done  so  settled 
them.  It  is  asked  that  the  subordinate  agent  may  be  now 
ordered  to  appear  to  verify  them,  but  that  would  be  con- 
trary to  the  practice  of  the  Court.  No  doubt  there  may  be 
cases  of  inaccuracy,  or  suppression,  or  other  special  circum- 
stances, made  out  in  which  the  Court  would  think  it 
right  that  aoocmnts  which  had  been  settled  by  the  trustee 
ot  an  estate  should  be  opened;  but  no  such  case  is  made 
out  here. 

Solicitors  for  the  plaintiff,  Bischoff,  Core,  ^  Bompas, 
Solicitors  for  the  defendant.  Walker  ^  Martineau, 
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Be  Clabk. 


June  12,  23. 


Will —  Construction — Implied  cross-limitations. 

Personal  estate  was  bequeatlud  to  trustees  upon  trust  for 
fmtr  nieces  of  the  testator,  for  life,  with  a  power  tif  appoint" 
ment  by  each  niece  to  her  children,  and  a  gift  to  the  ehil* 
dren  in  defattU  of  appointment.  The  will  contained  no 
cross-remainders  between  the  different  stirpes,  hut  on  the 
death  of  all  the  nieces  without  leaving  children  there  was 
a  gift  orer.  One  niece  having  died  childless,  the  Cowrt 
held  that  cross-limitations  must  be  implied,  applicable  to 
the  declared  limitations  of  the  wiU.  The  share  of  the  <fo- 
ceased  niece  was  divided  into  thirds,  following  the  three 
remaining  stirpes  according  to  the  limitations  of  the  will, 

Richard  Clark,  by  his  wiU,  dasted  the  29th  of  June,  1818, 
directed  his  lansteee  to  convert  all  his  estate  into  money, 
Bsid  to  stand  possessed  of  the  same  on  the  fdlowing 
trusts: — As  to  two  equal  sixth  parts,  for  Comelivs  Clark 
and  Richard  Clark,  two  reputed  natural  childien  of  the 
testator's  brother;  the  share  of  Cornelius  to  be  paid  on 
the  testator's  decease,  and  the  share  of  Richard  on  his 
attaining  twenty-one  years;  and  as  to  the  remaining  four 
equal  sixth  parts  of  his  said  residuary  pemonal  estate  and 
moneys  aforesaid,  **  upon  teust  to  permit  Hannah  Claik, 
Margaret  Clark,  and  EUsabeth  Claric,  the  three  reputed 
daughters,  and  Martha  Clark,  the  lawful  daughter  of  the 
te(Miator*s  said  brother,  when  and  as  they  should  respec- 
tively attain  the  age  of  twenty-one  years,  or  be  married 
respectively;  during  the  terms  of  their  natural  lives 
respectively  to  receive  and  take  the  interest,  dividends, 
and  annual  proceeds  of  their  shares  respectively,  In  his 
said  residuary  personal  estate  and  money  aforesaid,  to  and 
for  their  own  sole  and  separate  use."  ^e  will  then  gave 
a  power  of  appointment  to  each  daughter  amongst  her 
ohlldxen,  and  in  defenit  of  such  appoiatment,  ot  bo  fiur  as 
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the  same,  if  incomplete,  should  not  extend  **  upon  trust 
for  the  child,  if  only  one,  or  if  more  than  one  all  and  every 
the  children  of  them,  the  said  Hannah  Clark,  Margaret 
Clark,  Elizabeth  Clark,  and  Martha  Clark,  respectively,  to 
be  equally  divided  between  or  among  them;  if  more  than 
one,  share  and  share  alike,  and  to  the  executors  or  ad- 
ministrators of  the  same  (^ild  or  children  respectively. 
And  in  case  any  one  or  more  of  the  males  of  the  same 
children  respectively  should  die  under  the  age  of  twenty- 
one  years,  or  any  one  or  more  of  the  females  of  the 
said  children  should  die  under  that  age  without  having 
been  married,  then  as  to  the  original  share  or  shares  of 
the  child  or  children  of  each  parent  respectively  so  dying, 
and  also  as  to  the  share  or  shares  which  should  from  time 
to  time  accrue  to  the  child  or  children  of  each  parent 
respectively,  under  this  present  limitation,  in  trust  for 
the  other  or  others  of  the  same  children  respectively,  by 
their  respective  parents  and  the  representatives  of  such 
of  them  as  might  be  dead,  having  first  acquired  a  vested 
interest  to  be  equally  divided  between  or  among  them;  if 
more  than  one,  share  and  share  alike,  and  to  the  executors 
or  administrators  of  the  same  children  respectively.  But 
in  case  the  said  Hannah  Clark,  Margaret  Clark,  Elizabeth 
Clark,  and  Martha  Clark  should  all  happen  to  die 
without  leaving  any  child  or  children  lawfully  begotten, 
or  leaving  such,  if  such  children  should  all  happen  to  die 
under  the  age  of  twenty-one  years,  and  without  having 
been  married,  then  upon  trust  for  the  said  Cornelius 
Clark  and  Richard  Clark,  and  the  children  of  either  of 
them  who  might  be  dead,  in  equal  shares  per  sHrpet.*' 
The  will  then  contained  a  further  gift  over  in  defaiUt  of 
issue  of  Cornelius  and  Richard  Clark. 

The  testator  died  on  the  7th  of  March,  1822,  leaving 
all  his  above-named  nieces  him  surviving. 

ComeUus  Clark  and  Richard  Clark  died  in  1885  and 
1 825  respectively,  both  without  issue.  Hannah  Clark  at- 
tained twenty-one  years,  and  died  on  the  15th  of  Feb- 
ruary, 1861,  without  having  been  married.  Margaret 
Clark  attained  twenty-one,  married,  and  died  leaving  one 
child,  Cornelius  Clark  Rutherford,  who  had  attained 
twenty-one.  Elizabeth  Clark  attained  twenty-one,  mar- 
ried George  Henry  Wakefield  (since  deceased)  and  was 
still  living,  having  had  five  children,  three  of  whom  had 
lived  to  attain  twenty-one — ^viz.,  the  three  petitioners, 
George  Henry  Wakefield,  Hannah  Clark  Wakefield,  and 
Cornelius  Clark  Wakefield.  Martha  Clark  attained 
twenty-one,  married  William  Cook  Russell,  and  died  in 
1850,  leaving  two  children  only — ^viz.,  Maria  Russell,  who 
had,  and  Cornelia  Russell,  who  had  not,  yet  attained 
twenty-one. 

The  present  petition  was  preeented  for  the  purpose  of 
determining  who  was  entitled  to  the  sixth  part  or  share 
to  which  Hannah  Clark  had  been  entitled  for  her  life. 

Daniely  Q.C.,  and  Faher,  for  one  of  the  next  of  kin  to 
the  testator,  contended  that  there  was  an  intestacy  as  to 
this  sixth  part  Cross-limitationa  in  this  case  could  not 
be  implied.  If  Hannah  Clark  had  married,  and  survived 
her  husband  and  children,  and  then  died,  the  effect  of  the 
introduction  of  implied  oroa^-limitations  would  be  to  di- 
vest interests  which  had  vetted  in  her  children  at  their 
birth.  The  interests  of  such  children  might  be  partially 
divested  by  the  birth  of  other  children  of  ^e  same  parent, 
but  would  not  be  divested  by  the  gift  over,  except  on  the 
death  of  all  the  four  daughters  without  leaving  children. 
An  interest  onoe  vested  could  not  be  divested  upoxf  an 
event  not  spedfioally  pointed  out. 

JBagshofve,  for  another  person  in  the  same  interest. — If 
cross-limitations  be  implied  all  the  limitations  of  the  set- 
tlement must  be  implied. 

Southgate,  Q.C,  and  J>ickin$<m,  for  the  petitioners. — 
There  was  a  strong  presumption  against  intestapy  where 
a  gap  occurred  in  the  midst  of  strict  limitations.  It  was 
not  more  easy,  to  suppose  that  a  testator  intended  intes- 
tacy than  that  he  intended  a  oroe^-limitatlon.    TJntil  the 


gift  over  came  into  operation  the  gift  to  the  class  would 
operate  solely  for  the  benefit  of  that  class.  To  effect  that, 
cross-limitations  must  be  implied.  The  gift  over  was  a 
several  gift.  No  child  of  these  four  daughters  was  to 
have  a  vested  interest  untU  he  or  she  was  twenty-one 
years  old.  That  circumstance  got  rid  of  the  class  of  cases 
which  went  to  show  that  vest^  interests  could  not  be 
divested  except  on  an  event  specifically  pointed  out. 

ChUty,  for  the  children  of  Margaret  Clark,  afterwards 
Margaret  Rutherford. 

Wicktns,  for  the  heir-at-law. 

Daniel,  Q.C,  in  reply. — ^Any  implied  croes-limitationfl 
ought  also  to  extend  to  aons,  who  were  equal  objects  of 
the  testator's  bounty. 

Cases  cited: — Ihtr/ufr  v.  Frederick,  5  Sim.  466;  Sarte' 
field  V.  Ashton,  1  W.  R.  259;  Scott  v.  Bargeman,  2  P.  Wms. 
68;  Skejf  v.  Barnes,  8  Mer.  384,  842;  Macltell  v.  WinUr, 
8  Ves.  236,  536;  Zhvie*  v.  Hopkins,  2  Beav.  276;  Bean- 
man  V.  Stock,  2  Ba.  &  B.  406;  Carrie  v.  Oould,  4  Beav. 
117;  Ashlcjf  Y,  Ashley,  6  Sim.  358;  Begleg  v.  Cook,  8 
Drewry  662,  5  W.  R.  66;  Malcolm  v.  MarHn,  8  B.  C.  C.  50; 
Pearce  v.  Edmeades,  8  Y.  &  C.  246;  Atkinson  v.  Barton,  31 
L.  J.  N.  8.  410,  on  app.  to  H.  of  L.,  1 1  W.  B.  544;  Van- 
derplank  v.  King,  3  Hare  1;  Oreen  t.  Stephens,  17  Yes. 
64;  dockets  case.  Dyer  330;  2  Jarm.  on  WiUs,  3rd  ed., 
528;  Rabheth  v.  &iuire,  4  De  G.  &  J.  406, 19  Beav.  77. 

Wood,  V.C,  after  reading  the  dause  of  the  will  set  out 
above,  said  that  although  none  of  the  cases  had  gone  to 
qtdte  the  necessary  length,  they  had  gone  ao  Ux,  and 
carried  principles  so  far,  that  he  must  imply  cross-re- 
mainders in  this  case.    The  old  doctrine  was  that  cross- 
limitations  oould  not  be  implied  between  more  than  two. 
This  was  illogical,  and  had  been  long  since  overruled. 
Cloche's  case  (uH  sup.)  had  decided  that  croaa-limitationB 
could  not  be  impUed  where  there  were  some  expveea 
cross-Umitations    among  the    devisees.      In    Oreen    v. 
Stephens  (fthi  sup.)  Lord  Eldon  was  impressed  with  the 
difficulty  of  implying  cross-remainders  in  a  devise  to  a 
dass  not  yet  ascertained;  nevertheless  he  did  ao  imply 
them.  In  Vanderplank  v.  King  (uH  sup,)  Yioe-Chanoellor 
Wigram  laid  down  very  dearly  the  prindples  relating  to 
the  implication  of  cross^remainders.    His  reasoning  was 
similar  to  that  in  Greene,  Stephens— yIe.,  that  a  testator 
oould  not  have  intended  that  one  devisee  should  take  the 
whole  estate  if  no  others  should  be  bom  to  share  with 
him;  but  if  others  were  bom  to  share  with  him  and  died 
the  next  moment,  that  he  should  thus  lose  his  right  to 
the  entirety.    In  Atkinson  v.  Barton,  vhi,  sup,,  the  Lord 
Justice  Turner  had  very  ably  reviewed  the  authorities,  and 
had  said  that  cross-remainders  were  to  be  implied  or  not, 
according  to  the  intention,  due  weight  being  given  to  the 
circumstance  of  there  being  some  expresscroaa-remainders 
in  determining  the  intention.    That  case  was  reversed  on 
appeal  by  the  House  of  Lords  (under  the  name  of  Atkin- 
son V.  HoUhy,  11  W.  R.  544);  but  the  judgment  of  their 
Lordships  proceeded   on   the  special  droumstanoes   of 
the  case,  and  did  not  interfere  with  the  view  taken  by 
Lord  Justice  Turner  of  the  prindples  on  which  crosa- 
remainders  ought  to  be  implied.    There  was  in  this  case 
a  limitation  to  children,  vested,  at  least,  on  their  attain- 
ing twenty-one.    There  was  a  question,  not  material  to 
consider — ^whether  it  did  not  vest  at  birth.    One  of  the 
testator's  nieces  might  have  had  a  child  who  attained  a 
vested  interest,  and   might  have  survived  that  child. 
This  share  would  not  have  been  divested  until  all  the 
nieces  had  died  without  leaving  issue.    It  had  been 
argued  that  implied  cross-limitations  would,  on  such  an 
event  happening,  divest  a  vested  interest  upon  an  event 
not  spedfioally  pointed  out  oontrary  to  the  rule  of  lainr. 
It  was  not  sufficient  to  say  that  the  case  before  the  Court 
was,  in  fact,  different     In  construing  the  intention  of  a 
testator,  the  will  should  not  be  det^nnined  according  to 
the  event.    The  gap  in  the  limitations  must  be  filled  up 
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Yfj  makiiig  the  share  of  those  tenants  for  life  who  had 
died  without  leaving  issue  distributable  among  the  sur- 
riying  ttirpes.  This  would  not  divest  any  interest;  for 
if  any  tenant  for  life  had  (as  in  the  oase  put  above)  a 
child  who  had  attained  tweniy-one,  and  had  survived 
that  child,  the  child's  share  would  not  be  divested  bj 
these  implied  limitations,  but  would  pass  to  the  personiJ 
representatives  of  that  child.  To  the  first  takers  must  be 
Implied  such  a  series  of  limitations  as  would  fill  up  the 
unoccupied  gap,  correspond  with  the  gift  over,  and  be  of 
the  same  character  as  £he  express  limitations.  The  share 
of  Hannah  Clark,  deceased,  was  divisible  into  three  parts, 
of  which  one  would  go  to  Cornelius  Clark  Butherford  ab- 
Bolutelj,  a  second  to  the  two  children  of  Maria  Russell, 
deceased,  in  equal  shares  absolutely,  and  the  remaining 
third  would  go  to  Elizabeth  Wakefield,  subject  to  the  same 
limitations  and  power  of  appointment  as  were  declared 
in  the  will  concerning  her  own  original  share. 


T.C.W. 


Pbyob  r.  Pbyob. 


July  1. 


Pvwer  of  appointfn&nt — Ihind  on  the  power — Re-^ettU^ 

ment  by  appointees. 

The  donees  of  a  power  having  made  an  appointment  in 
favour  of  two  of  the  objects  of  the  power ^  upon  the  condition 
that  the  appointees  would  resettle  the  property  upon  per- 
sons not  objects  of  the  power,  although  children  or  issue  of 
proper  oJ)jects~^ 

Held,  that  the  appointmeiU  was  fraudulent  and  void. 

By  a  settlement  dated  the  10th  of  December,  1808,  and 
made  in  contemplation  of  the  marriage  of  Yiokris  Pryor 
and  Jane  Ann  Peacock,  certain  hereditaments  were 
limited  to  the  use  of  trustees,  upon  certain  trusts  (inter 
alia)  for  the  benefit  of  Yiokris  Pryor  and  Jane  Ann,  after- 
wards his  wife,  and  subject  thereto,  to  the  use  of  such 
diild  or  children  of  the  marriage,  in  such  shares,  for  such 
estate  and  interest,  to  take  effect  in  possession  at  such 
age  or  time,  and  in  such  manner,  as  the  said  Yiokris 
Pryor  and  Jane  Ann  his  wife  should  by  such  deed  as 
therein  mentioned  jointly  appoint,  or  as  the  survivor  of 
them  should  appoint;  and  for  want  of  and  subject  to  any 
such  appointment,  to  the  use  of  all  and  every  the  chil- 
dren, both  sons  and  daughters,  of  the  body  of  the  said 
Jane  Ann  Peacock  by  the  said  Yiokris  Pryor,  as  tenants 
in  common  in  tail,  with  cross  remainders  between  them. 

There  were  nine  children  of  the  marriage  of  Yickris 
Pryor  and  Jane  Ann  Pryor — vii.,  Bichard  Yiokris  Pryor, 
Frederick  Peacock  Pryor,  Felix  Pryor,  Arthur  Pryor, 
Thomas  Pryor,  Elizabeth  'Pijor,  Martha  Pryor,  Ann  Piyor, 
and  Isaline  Pryor.  Of  these  Frederick  P.  ^ryor  died  an 
infimt  and  unmarried,  Martha  Pryor  married  Herbert 
Randolph,  and  died  in  1888,  leaving  an  only  daughter, 
Martha  Jane,  who,  together  with  her  husband  the  Bev. 
Francis  Charles  Hingeston,  was  a  defendant  to  this  suit. 

In  the  years  1835, 1838,  and  1844  respectively,  the  said 
Elizabeth,  Jane  Ann,  and  Isaline  Pryor,  respectively,  in- 
termarried with  the  Bev.  William  Gould,  Alfred  Pryor, 
and  the  Bev.  Edward  Burridge,  respectively,  and  were  all 
with  tiieir  respective  husbands  defendants  to  this  suit. 

By  an  ind^ture  bearing  date  June  18, 1846,  reciting 
the  above  power  contained  in  the  settlement  of  1808, 
Yickris  Pryor  and  Jane  Ann  his  wife  did  in  pursuance 
thereof  irrevocably  appoint  the  hereditaments  comprised 
in  the  said  deed  of  1808,  and  subject  to  the  said  power  of 
appointment,  unto  and  to  the  use  of  the  defendants  *'  Felix 
Pryor  and  Arthur  Pryor,  and  their  heirs  and  assigns,  as 
joint  tenants,  and  not  as  tenants  in  common,  and  to,  for, 
and  upon  no  other  trust,  intent,  or  purpose  whatever.'' 

By  an  indenture  dated  the  19th  of  June,  1847,  and 
made  between  the  defendants,  Felix  Pryor  and  Arthur 
Pryur  of  the  one  part,  and  Bobert  Pryor  and  Tomkyns 
I>i^  (the  plaintiffs),  of  the  other  part,  after  reciting 
txitli  YhA  above-mentioned  deeds  of  1808  and  1847,  and 


reciting^  that  they,  Felix  Pryor  and  Arthur  Pryor,  were 
desirouB  of  making  some  provision  for  the  Bev.  Bichard 
Yickris  Pryor  and  Thomas  Pryor,  and  Elizabeth  (}ould, 
Jane  Ann  Pryor,  and  Isaline  Burridge,  their  only  sur- 
viving brothers  and  sisters  respectively,  out  of  the  said 
hereditaments,  and  of  settUng  the  same  as  therein  men- 
tioned, the  defendants,  Felix  Pryor  and  Arthur  Pryor,  for 
a  nominal  consideration,  granted,  released,  and  confirmed 
to  the  use  of  the  plaintiffs  as  trustees,  all  the  said  heredita- 
ments (subject  to  preceding  interests),  upon  trust  to  pay 
life  anntiities  of  £50  to  each  of  the  said  defendants, 
Elizabeth  Gould,  Jane  Ann  Pryor,  and  Isaline  Bur- 
ridge, to  her  separate  use,  without  power  of  antici- 
pation, and  upon  further  trust  to  pay  to  Bichard  Yickris 
Pryor  and  Thomas  Pryor,  during  their  joint  lives,  and 
afterwards  to  the  survivor  of  them,  an  annuity  of  £50. 
And  it  was  further  declared  that  the  plaintiffs  should 
stand  seised  of  the  said  hereditaments  (subject  to  pre- 
ceding interests),  upon  trusts  for  the  said  Bichard  Yickris 
Pryor,  Felix  Pryor,  Arthur  Pryor,  and  Thomas  Pryor,  in 
equal  shares,  as  tenants  for  life  in  common,  with  a  power 
to  each  to  appoint  his  share  among  his  children,  with 
gifts  over  in  default  of  appointment,  and  on  failure  of 
issue 

The  said  Yickris  Pryor  died  in  1849.  Bichard  Yickris 
Pryor  died  in  1851,  a  bachelor  and  intestate,  and  Jane 
Atiti  Pryor  in  1853,  intestate  as  to  the  real  estate; 
both  leaving  the  defendant  Felix  Pryor  their  respective 
heir-at-law.  Arthur  Pryor  married,  and  had  eight  chil- 
dren, all  of  whom  were  infants.  They  also  were  defendants 
to  tbis  suit.  It  was  alleged  that  the  appointment  of  the 
18th  of  June,  1846,  was  unduly  exercised,  and  made 
with  a  view  of  effecting  the  unauthorised  re-settlement 
contained  in  the  indenture  of  the  19th  of  June,  1847. 
The  plaintifb  aooordingly  filed  their  bill  praying  a  decla- 
ration of  the  rights  of  all  parties.  At  the  hearing,  by  an 
order  dated  the  15th  of  March,  18C2,  the  chief  clerk  was 
directed  to  inquire,  inter  alia,  under  what  circumstances 
the  said  indentures  of  the  18th  of  June,  1846,  and  the 
19th  of  June,  1847,  were  executed.  The  chief  clerk 
found  by  the  evidence  of  Mr.  Yeasey,  Yickris  Pryor's 
solicitor,  who  prepared  the  deeds  in  question,  that  the 
deeds  bearing  date  the  18th  of  June,  1846,  and  the  19th 
of  June,  1847,  were  in  fact  both  executed  in  June,  1847, 
but  on  what  days  could  not  be  ascertained.  On  tiie  6th 
of  April,  1846,  instructions  were  given  to  Yeasey  by 
Arthur  Pryor  in  his  own  handwriting,  but  containing 
these  words: — ^"The  Lambeth  and  New-street,  Covent 
Garden,  properiy  I  leave  to  be  equally  divided  among 
my  four  sons,  on  condition  that  they  pay  their  three 
sisters,  and  Herbert  Bandolph,  in  the  place  of  their  fourth 
sister,  £50  per  annum,  and  that  the  income  over  and 
above  the  sum  mentioned  be  equally  divided  among  my 
four  sons,  or  their  issue,  and  that  on  the  death  of  one  son 
without  issue  his  share  be  equally  divided  among 
the  three  surviving  sons  and  their  issue,  and  so  on,  the 
last  survivor  to  have  power  to  wilL"  These  instructions 
Mr.  Yeasey  submitted  to  counsel  (Mr.  Francis  Turner), 
who  was  of  opinion  that  no  appointment  to  H.  Bandolph 
or  to  grand-children  was  authorised  by  the  power,  and 
recommended  an  appointment  to  the  four  sons,  and  a 
re-eetUement  by  them.  Yeasey  then,  by  direction  of 
Yiokris  and  Jane  Ann  Pryor  insirncted  counsel  to  ^  draw 
such  a  deed  of  re-settlement  as  would  carry  out  ^e 
intclhtions  of  the  parties."  The  instructions  to  counsel 
then  referred  to  the  original  instructions  mentioned 
above.  The  drafts  prepared  by  counsel  were  revised  by 
Yeasey,  who  verbally  explained  their  nature  to  Arthur 
Pryor;  for  Arthur  Pryor,  according  to  Yeasey 's  evidence, 
acted  very  much  for  his  mother.  On  the  12th  of  February, 
1847,  he  wrote  to  ask  Yeasey  for  a  written  explanation  of 
the  **  trusts  which  Yeasey  wished  him  to  get  accepted," 
and  received  in  reply  a  letter  giving  an  abridged  des- 
cription of  the  deed  dated  the  19th  of  June,  1847.  Some 
correspondence  then  followed  between  Bichard  Yickris 
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VryoT  and  Yeaaey,  and  between  Veasey  and  Arthur  Pryor, 
from  which  it  appeared  that  IL  Y.  Pryor  objected  to  the 
re-settlement.  In  the  course  of  this  correspondence 
Arthur  Pryor  wrote  a  letter  containing  these  expressions : — 
**  With  me  it  was  a  simple  matter  of  duty  to  propose  the 
plan  in  question.    My  mother  asked  me  for  my  advice. 

I  advised,  and  strongly  as  I  think  you  know,  it  should  be 
left  to  the  eldest  subject  to  burden  and  entailed  on  issue 
or  heirs  male."  "  You  know  my  intentions  were  to  carry  out 
my  mother's  wishes,  and  thence  came  the  plan  now  in 
question."  "  I  am  ready  to  exchange  my  position  for  that 
of  any  one  of  my  brothers." 

Maschf  for  the  plaintiffs?. 

WUlcocky  Q.C.,  and  ^'wrrc/^t,  for  the  defendants  Hen- 
geston  and  wife,  contended  that  the  appointees  were  only 
trustees  for  the  purpose  of  carrying  out  purposes  beyond 
the  power  given  in  the  settlement  of  1808. 

Darby f  for  the  defendants  Gould  and  wife. 

Daniel,  Q.C,  and  Fooh,  for  the  defendants  Burridge 
and  wife . 

Oiffardy  Q.C,  and  Macnaghtcn^  contended  that  the  ap- 
pointment was  valid.  Nothing  was  to  be  g^ven  to  the 
appointors.  A  valid  settlement  might  be  made  of  pro- 
perty comprised  in  a  power  on  persons  not  objects  of  the 
power,  with  the  concurrence  of  the  objects,  in  appoint- 
ments on  the  marriage  of  objects  of  the  power.  It  was 
not  essential  to  the  validity  of  such  appointments  that 
they  should  be  made  on  the  marriage  of  the  appointees. 
Appointments  to  proper  objects,  although  under  the  in- 
fluence of  the  donee  of  the  power,  would  not  be  dis- 
turbed where  there  was  a  fair  concurrence  between  the 
donee  and  proper  appointees. 

CairM,  Q.C,  and  WicJi^n»y  for  the  defendants  Arthur 
Pryor  and  Felix  Pryor. 

Cases  cited.—*  Toj?ham  v.  7 he  Dnhe  of  PorthvnU  1 1  W.  R. 
507,  32  L.  J.  Ch.  81,  258;  Birleij  v.  Birley,  25  Beav. 
299,  6  W.  R.  400;  Tueker  v.  Saiigar,  M'Clel.  435; 
Russell  V.  Jackson,  10  Hare  204  j  In  re  Marsdcn, 
4  Drew.  594,  7  W.  R.  520 j  In  re  Gossett,  19  Beav. 
529;  Dauheny  v.  Cockburn,  1  Mcr.  620;  Salmon  v. 
Ovbbs,   3   De   G.   &   Sm.   343;    McQueen  v.    Farquhar, 

II  Yes.  4G7;  Winte  v.  St.  Barbe,  1  Y.  &  B.  399;  Gold- 
smid  V.  Ooldsmid,  2  Hare  187. 

Wood,  Y.C. — ^The  question  waa  whether  the  re-settlement 
was  or  was  not  made  hotid  fide.  Here  was  an  appoint- 
ment made  by  the  donee  of  a  power  to  legitimate  objects, 
who  then  re-settled  the  property  on  persons  who  were  not 
legitimate  objects.  In  oases  where  appointments  were 
made  to  children  about  to  marry,  and  influence  was  used 
to  procure  the  re-sottlement  of  the  property  by  such  chil- 
dren upon  themselves  and  their  children,  the  Court  had 
little  difficulty  in  holding  such  influence  to  be  legitimate 
and  proper.  Goldsmid  v.  Goldtmid,  the  strongest  case 
cited,  i^owed  that  the  Court  was  anxious  to  uphold 
bond  fide  cases  of  re-settlement.  In  the  present  case, 
however,  there  would  have  been  no  appointment  at  all  if 
the  appointor  had  not  been  certain  beforehand  of  what 
the  appointee  would  do.  Where  the  appointee  had  a 
distinct  trnderstanding  that  the  api)ointment  was  to  be 
made  to  him  on  1^  condition  that  he  wouM  re-settle  in 
a  particular  way,  he  must  either  commit  a  fraud  on  the 
donee  of  the  power  by  not  fulfilling  the  condition  on 
which  the  appointment  was  made,  or  he  must  commit  a 
fraud  on  the  objects  of  the  power  by  carrying  out  the  un- 
authorised purposes  of  the  appointor.  To  make  tho  ap- 
pointment valid  a  re-eettlement  on  persons  not  objects  of 
the  power  must  be  by  the  agreement  of  the  appointee  and 
aot  the  direction  of  the  donee.  It  was  true  tiiat  in  the 
absence  of  any  contrary  intention  appearing,  the  Court 
would  suppose  an  agreement  on  the  part  of  the  appointee; 


but,  on  the  other  hand,  the  Court  would  listen  to  evidence 
that  a  re-settlement  was  not  by  the  agreement  of  the 
appointee,  but  the  direction  or  undue  influenoe  of  the 
donee.  The  evidence  in  the  present  case  was  too  oleftr 
for  contradiction  [His  Honour  then  referred  to  the  facts 
proved  by  Yeasey's  evidence.]  The  instructiona  first 
given  to  Yeasey  in  Arthur  Pryor*s  handwriting  contained 
a  clear  indication  of  the  intention  of  the  donees  of  the 
power,  that  the  appointment  was  to  be  made  on  the  ex- 
press condition  that  the  appointees  should  aot  as  ihrny 
afterwards  did.  Counsel,  having  advised  that  the  aohAme 
could  not  be  carried  out  in  the  way  proposed,  was  in- 
structed to  carry  out  the  intentions  of  the  parties.  Who 
these  parties  were  was  clear  from  the  instructiona  seat 
to  counsel  by  Yeasey.  Then  Arthur  Pryor  in  his  letter 
to  Yeasey  of  the  12th  of  February,  1847,  asked  for  an  ex- 
planation of  the  **  trusts  he  was  to  get  aooepted."  If  he 
meant  to  be  exercising  his  o^ii  judgment  he  would  not 
have  considered  himself  a  trustee.  Yeasey *s  explanation 
in  reply  showed,  in  express  terms,  that  the  appointment 
was  upon  tho  understanding  that  the  appointees  should 
ro-settle  as  they  subsequently  did.  The  correspondence 
showed  that  one  son  was  struck  out  of  the  original  set 
of  appointees  because  h^  was  under  age,  and  another, 
Richard  Yickris  Pryor,  because  he  would  not  consent  to 
the  re-settlement  proposed.  Arthur  Pryor,  too,  had 
abandoned  his  own  expressed  wishes,  because  he  wished 
to  carry  out  his  mother's  intentions.  All  these  circum- 
stances showed  that  there  was  no  bond  fide  agreement  to 
re-settle  on  the  part  of  the  appointees.  He  must  declare 
the  deed  ostensibly  dated  the  18th  of  June,  1846,  and  all 
deeds  founded  thereon  to  be  fraudulent  and  void. 

Solicitors,    Tangneray,     Willaumc,   tj*    flonbury ;    and 

Drnnitt. 


♦  This  case  is  under  appeal  to  the  House  of  Lords. 


V.CW.  June  21,  25. 

Peto  v.  Tub  Briohtok,  Uckfield,  and  Tuvbridqe 
Wells  Railway  Company. 

Specific  jperformancc — Injunction — Xegatice  relief — OoH' 
tract  for  rrorks — Hallway  company. 

The  directors  of  a  railway  campany,  by  their  duly  au- 
thorised agent f  entered  into  a  contract  with  B.,  a  railtoay 
contractor,  for  the  constructha  qf  their  line  at  a  certain 
price,  payable  in  shares  and  debentures  of  the  company. 
The  directors  subsequently  repudiated  the  contract  (jdc' 
nying  the  autlicrity  of  their  agent),  and  entered  into  an 
agreement  by  which  a  net  Iter  railway  company  icas  to  un- 
dertahe  the  construction  qf  the  line. 

B,  filed  his  bill  to  obtain  specific  petforuiance  of  his 
contract,  and  moved  to  restrain  the  directors  from  parting 
with  the  sJiares  which  would  have  become  applicable  for 
his  payment. 

Held,  tluU  tlie  contract  could  not  be  severed,  and  that  ae 
the  positive  relief  of  enforcing  specific  performance  of  the 
contract  for  construction  of  the  line  could  not  be  granted, 
the  defendants  could  not  be  negatively  restrained  from, 
parting  with  the  sluires  (forming  tho  ccnsideration  to  B,) 
in  violation  oftlic  contract;  especially  as  in  the  event  of 
B.  failing  in  his  contract  the  company  could  not  be  re- 
stored to  their  original  position. 

Obsermtions  upon  Lumley  7.  Wagner,  1  D.  M.  &  G.  G04, 
and  De  Mattos  r.  Gibson,  4  Do  G.  &  J.  27 C. 

This  was  a  motion  to  restrain  the  defendants,  the 
Brighton,  ITckfield,  and  Tunbridge  Wells  Railway  Com- 
pany, from  permitting  the  London,  Brighton,  and  South 
Coast  Railway  Company,  or  any  persons  other  than  the 
plaintiffs,  to  construct  the  railway  and  works  comprised 
in  -^heir  contract,  and  also  to  restrain  both  companies 
from  disposing  of  or  dealing  with  the  £216,000  shares 
and  debentures  agreed  to  be  applied  in  payment  for  the 
construction  of  the  line,  &c.,  under  the  contract,  and 
generally  from  doing  anything  whereby  the  line  mf^t 
be  constructed  otherwise  than  in  accordance  wiUi  the  Act 
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of  1861  (authorising  the  ooustrootion  of  the  line),  or 
whereby  the  plaintiffs  might  be  prevented  from  perform- 
ing and  having  the  full  benefit  of  their  contract. 

By  the  Brighton,  Uckfield,  and  Tunbridge  Wells  Rail- 
way Act,  1861,  the  company  were  inooiporated  and  em- 
powered to  construct  a  line  from  Uckfield  to  Tunbridge 
Wells.  In  December,  1862,  the  directors  applied  to 
George  Hinton  Bovill,  an  engineer,  to  make  some  arrange- 
ments for  them  as  to  the  construction  of  the  line,  and  on 
the  2nd  of  February,  1863,  the  following  written  authority, 
aigned  by  the  directors,  was  sent  to  Bovill: — 

^  We  hereby  authcnnse  you  to  agree  with  Messrs.  Peto 
&  Betts,  on  our  behalf,  to  execute  the  works  of  our  rail- 
way, in  accordance  with  the  usual  plans  and  sections 
supplied  to  them  by  you,  for  £215,000,  payable  by  £65,000 
debentures  bearing  five  per  cent,  interest,  and  the  balance 
ia  shares  of  the  company  taken  at  par;  Uie  payments  to 
be  made  in  the  usual  way,  as  the  works  progress." 

Armed  with  this  anthoriiy  Bovill  continued  his  nego- 
tiations, and  <m  the  2drd  of  February  concluded  a  contract 
with  Peto  k  Betts  for  construction  by  them  of  the  line 
upon  the  terms  stipulated  in  the  directors'  letter  of 
authority.  The  contract  was  communicated  to  the  diree- 
toTB,  and  the  terms  discussed  by  tiiem  with  BovilL  On 
the  same  day  (the  28rd  of  February)  the  following  nuMno- 
landum  of  agreement  was  signed  by  Bovill  for  the  Uck- 
field company,  and  by  Betts  for  his  firm: — 

**  Agreed  with  Messrs.  Peto  k  Betts—That  they  ahall 
make  the  Tunbridge  Wells  and  Uckfield  Bail  way  works  in 
aocordfuioe  with  the  plans  and  sections  supplied  to  them 
for  £21 5,000;  terms  of  payment  and  all  other  conditions 
as  stipulated  in  the  directors'  letter  of  authority." 

Some  communications  took  place,  as  to  which  theie 
was  tome  oonfli^  ugou  the  evidence,  into  which,  f?K>m 
the  view  taken  by  his  Honour,  it  is  not  necessary  to  enter. 
It  n^q^MKed,  however,  that  in  the  meantime  the  Brighton 
Qompany  had  made  a  more  advantageous  bid  for  the  line, 
and  aooordingly,  on  the  25th  of  Februaiy,the  directors, 
by  their  seeretazy,  wrote  to  BoviU — "  This  board  cannot 
reeognise  the  arrangement  referred  to  in  your  letter  of 
the  23rd.  I  am  further  directed  to  express  the  surprise 
of  the  directors  that  you  should  have  acted  upon  it  when 
you  were  informed  by  the  solicitor  of  the  company  (before 
sutoiitting  it  to  your  principals)  that  it  did  not  embzaoe 
tiie  terms  upon  which  an  arrangement  oould  be  carried 
out." 

Mr.  Bovill,  in  his  reply,  entijrely  and  indignantly  repu- 
diated the  insinuation  that  he  had  been  acting  on  behalf 
of  Messrs.  Peto  k  Betts,  and  not  as  the  authorised  agent, 
of  ^le  Uckfield  Company,  adding  that  the  real  cause  of 
their  desire  to  repudiate  the  contract  ndght  be  traced  to 
their  having  sold  themselves  to  the  Brighton  Company. 
The  Uckfield  Company  subsequently  concluded  some 
agreement  with  the  Brighton  Company,  by  which  the 
latter  company  were  to  take  up  a  certain  number  of  the 
shares,  so  as  to  provide  the  Uckfield  Company  with  funds 
for  the  completion  of  the  line  (with  certain  deviations  to 
suit  the  views  of  the  Brighton  Company),  and  to  purchase 
or  take  a  lease  of  the  line  when  constructed;  the  effect 
beings  as  it  was  alleged,  to  absorb  the  Uckfield  Company 
in  the  Brighton  Company. 

Un4er  these  circumstances  the  plaintiffs,  Messrs.  Peto 
k  9etts,  had  filed  their  bill  to  obtain  specific  performance 
of  ^eir  contract  of  tdie  23rd  of  February,  1868,  and  to 
restrain  any  act  in  derogation  of  that  contract  by  hand- 
ing over  the  construction  of  the  line  to  the  Brighton 
Camp9ixj,  and  by  disposing  of  the  shares  and  debentures 
app&ftble  for  payment  of  the  plaintiffs,  &c.  The  case 
calwd  }}j  the  Ud^field  Company  in  evidence  by  way  of 
doftpioe  was,  that  t^  authority  given  to  Bovill  had  been 
rm^vd,  an4  ^i^  under  the  otrcu^nstances  r^  9greement 
>h4*  ^  1^  ^'^  i^^^  reveo^tion  was  v^lid  or  binding 
»*#9mi^  w  idiieotors;  and  fur^er,  that  the  contract 


^th    the  Brighton  Company  preceded  that  with  the 
plaintiffs. 

6fiffard,  Q.C.,  and  I>ruee,  for  the  plaintiffs,  in  suppo^ 
of  the  motion,  contended  that  even  if  the  Court  could 
not  at  the  hearing  enforce  specific  performance  o|  i^ 
contract,  it  would  upon  interlocutoiy  motion  restrain  the 
defendants  from  parting  with  the  shares  applicable  in 
payment  of  the  plaintiffs  for  the  construction  of  the  line, 
and  from  aoting  in  opposition  to  the  contract.  In  this 
respect  there  was  a  negative  p(»1ion  of  the  agreement 
whioh  the  Court  would  ei^oroe  by  restraining  the  defen- 
dants from  acting  in  contraveution  of  it:  lA^mley  v. 
Warner,  1  De  G.  M.  k  G.  604;  JOe  Mattos  v.  Gihion,  4 
De  G.  k  J.  276.  Bovill  was  the  authorised  agent  of  the 
company,  and  even  if  his  authority  had  been  revoked 
(whio^  the  evidenoe  failed  to  show),  no  parol  revocation 
or  modification  oould  affect  the  vnritten  aQthority  that 
had  been  formally  given:  Neeld  v.  The  Dulte  qf  JBeat^ort, 
5  Jur.  1128.  There  had  been  a  valid  and  binding  con- 
tract, and  bot^  on  the  law  and  on  the  facts  the  plaintiffs 
were  entitled  to  relief;  and  as  the  consideration  was 
payment  in  shares  and  not  in  money,  no  adeqawte  relief 
could  be  obtained  by  damages  in  a  court  of  law. 

Sir  ff,  Qiirns,  Q,C.,  Speed,  and  F.  Waller,  on  behalf  of 
the  Uckfield  Company,  contended,  (1)  that  the  authority 
given  to  Bovill  had  been  revoked,  and  that  he  had  entered 
hito  the  agreement  with  the  plaintiffs  in  express  contra- 
vention of  the  directors.  The  plaintiffs  were  bound  to 
have  informed  themselves  as  to  the  extent  and  t^e  con- 
tinuance of  BoviU's  authority,  and  in  contracting  wit^ 
the  agent  of  a  railway  company  they  contracted  at  their 
periL  (2)  But  independently  of  the  question  of  agency  the 
contract  was  plainly  one  of  which  this  Court  would  not 
enforce  specific  performance,  being  in  the  nature  of  per- 
sonal service,  and  the  performance  of  works,  which  this 
Court  had  no  means  of  superintending;  and,  further  than 
this,  one  to  which  the  directors,  as  trustees  for  the  com- 
pany, could  have  had  no  power  to  bind  their  shareholders. 
(Companies  Clauses  Act  ss.  97,  &c.)  The  plaintiffs  must 
therefore  be  left  to  seek  their  remedy  in  a  court  of  law. 
Th^  ciiGd'.—PickeHng  v.  The  Bishop  qf  Ely,  2  Y.  &  C. 
C.  C.  249;  Johnson  v.  Shrewshvry  and  Birmingham  JRail" 
way  Company,  3  D.  M.  &  O.  914;  Jackson  v.  The  North 
Wales  Railway  Company,  6  By.  Ca.  112;  The  South  Wales 
Bailway  Company  v.  Wythes,  6  D.  M.  &  G.  880,  1  W.  B. 
133;  Stocher  v.  Wedderhume,  8  K.  &  J.  393,  5  W.  B. 
671;  Ogden  v.  Ibssiek,  11  W.  B.  128;  Mrk  v.  The  Brom- 
ley Union,  2  PhilL  640. 

Bolt,  Q.C.,  and  J,  B.  Tayler,  tot  the  London  and  Brigh- 
ton Coropimy,  followed  on  the  same  side. 

6Hfard,  $.(?.,  replied. 

Wood,  Y.C,  said  the  question  was  as  to  how  far  this 
Court  could  interfere  under,  the  circumstances,  with 
any  dealing  by  the  Uckfield  company  in  reference  to  their 
shares,  a  large  proportion  of  which  would  have  had  to 
be  applied  in  payment  to  the  plaintiffs  for  the  construction 
of  the  line,  and,  in  fact,  formed  the  consideration  for  the 
contract.  The  difficulty  had  at  once  occurred  to  him, 
that  if  the  defendants  were  restrained  from  parting  with 
these  shares,  t^  result  might  be  that  the  idiares  would 
become  greatly  depreciated  in  value,  while  the  Court  would 
have  no  hold  over  the  plaintiffs  to  compel  them  to  per- 
form the  contract.  At  the  same  time  he  had  never  seen 
a  more  extraordinary  instance  of  breach  of  faith  by 
directors  of  a  railway  company  than  that  perpetrated  by 
the  defendants,  the  directors  of  the  Uckfield  company. 
It  was  most  clearly  established  that,  having  quietly  and 
deliberately  entered  into  a  contract  with  the  plaintiffs, 
they  had  as  quietly  and  deliberately  broken  it  when  it 
suited  their  convenience  to  do  so.  They  had  employed 
Bovill,  and  clearly  authorised  him  as  their  ag^nt  to  enter 
into  a  contract  with  Petv)  ^  Betts  for  the  construction 
of  their  line.    Th^  knew  of  the  agreement  which  he 
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had  entered  into;  they  had  disonased  its  terms,  and  up  to  a 
to  a  certain  period  they  wished  to  have  it  carried  out.  All 
of  a  sudden  they  turned  round  upon  Bovill;  refused  to 
recognise  the  agreement,  and  repudiated  any  authority 
from  them  on  his  part,  treating  him  as  the  agent  not 
oi:  themselves,  but  of  Peto  5c  Betts.  There  was  eyery 
possible  inducement,  therefore,  in  the  conduct  of  the 
defendants,  to  induce  the  Court  to  afFord  the  plaintifiFs 
all  the  relief  possible,  but  the  difficulties  as  to  interfering 
in  their  behalf  were  insuperable.  Where  the  contract,  as 
in  LumJey  y.  Wagner,  could  be  split  into  two  separate  and 
independent  portions,  and  the  neg^tiye  part  could  be 
enforced,  the  Court,  in  such  a  case,  althought  it  could 
not  enforce  the  positiye  part — by  compelling  a  lady  to 
sing  at  a  particular  theatre,  for  instance — ^might  enforce 
the  negatiye  part — ix.,  a  corresponding  engagement  not 
to  sing  at  any  other  tiieatre.  But  where  the  negative 
part  had  to  be  inferred  from  the  terms  of  the  agreement, 
then  the  case  for  an  injunction  was  much  weaker.  In 
Wehtter  y.  DiUo7^,  6  W.  R.  867,  8  Jur.  N.  S.  432,  he  had  re- 
strained an  actor  from  acting  at  any  other  place  than  the 
plaintiff's  theatre  during  the  ordinaiy  hours  of  employment 
there.  In  De  Mattoty,  Gibson  he  had  refused  an  injunc- 
tion to  restrain  the  use  of  a  ship  before  the  completion  of 
a  charter-party  (which  was  clearly  beyond  the  control  of 
tiie  Court),  on  the  ground  that  the  plaintiff  could  employ 
another  ship,  and  that  he  would  gain  nothing  by  the  char- 
tered ship  remaining  idle.  The  Lords  Justices,  however, 
granted  the  injunction,  holding  that  the  ship  must  be  left 
useless  rather  than  be  employed  in  a  manner  inconsistent 
with  and  in  opposition  to  the  contract.  It  was  to  be  ob- 
served that  botii  in  that  case,  and  in  Lumley  v.  Wagner, 
the  correlative  obligation  upon  the  plaintiff  was  veiy 
trifling.  In  De  Mattes  v.  Gibsan  all  that  the  plaintiff 
had  to  do  was  to  ship  his  coals  on  the  ship  that  he  had 
chartered;  while  in  I/waUey  v.  Wagner  Mr.  Lumley  was 
only  too  anxious  to  perform  his  part  of  the  contract,  by 
properly  introducing  Miss  Wagner  to  the  public.  The 
comparison  of  those  oases,  looking  at  the  nature  of  the 
present  contract,  would  only  mislead.  It  was  beyond  all 
question,  not  only  upon  authority,  but  as  a  matter  of 
common  sense,  that  the  Court  could  not  compel  the  plain- 
tiffs to  perform  their  part  of  the  contract.  In  tiie 
meantime  the  shares  might  have  become  seriously  de- 
preciated by  restraining  the  defendants  from  in  any 
way  dealing  with  them.  In  Ogden  v.  Fossick,  which 
had  a  veiy  important  bearing  upon  the  present  case, 
there  was  an  engagement  by  two  persons  to  let  a  pro- 
perty to  the  plaintiff,  while  the  plaintiff  agreed  in  return 
that  he  would  engage  the  personal  services  of  one  of  the 
lessors  in  the  business,  to  be  carried  on  upon  the  premises. 
He  had  thought,  and  erroneously,  that  he  could  split  the 
agreement  into  two  parts,  as  to  one  of  which  specific 
performance  might  be  enforced.  The  Lords  Justices 
thought  differently,  but  suggested  that  the  case  should 
stand  over  until  an  attempt  had  been  made  to  settle  a 
lease,  which  would  satisfy  both  parties.  This,  however, 
was  found  impracticable;  and  when  the  matter  was  again 
before  the  Court  of  Appeal,  specific  performance  was 
refused.  Lord  Justice  Turner  observed:— "It  is  said 
that  the  performance  of  the  agreement  might  be  effected 
by  covenants  in  the  lease  for  the  employment  of  Mr. 
Fossick,  to  be  enforced  by  a  general  condition  of  re-entry; 
but  looking  at  the  effect  of  &e  agreement,  I  do  not  think 
this  would  be  poBsible.  .  .  He  (Fossick)  could  be  driven 
to  his  remedy  at  law,  and  in  the  meantime  his  business 
would  be  broken  up."  Now,  if  the  plaintiffs  should 
break  down  in  their  undertaking  to  construct  the  line,  it 
would  be  impossible  to  replace  the  defendants  in  the  same 
condition  that  they  were  before  granting  the  injunction. 
It  was  quite  impossible  that  any  arrangement  that  he 
could  make  would  do  complete  justice  between  the 
parties;  and  accordingly  the  plaintiffs  must  be  left  to 
their  remedy  at  law.  The  motion  would  be  refused,  but 
'  without  costs  as  to  the  Uckfield  0>mpany ;  as  to  the  London 


and  Brighton  Company  the  costs  would  be  costs  in  the 

cause. 

Solicitors  for  the  plaintiffs.  Fresh  field  Sf  Newman, 
Solicitors  for  the  defcndanis,  Camsetv  «J*  Faithfulh. 


v.c.w. 


Tinsley  r.  Lacy. 


June  29,  30. 


CopyrigM — Dramatic  work. 

Although  an  author  cannot  prevent  his  work  from  being 
dramatised  and  represented  upon  the  stage,  his  incidents 
and  the  very  language  in  which  they  are  narrated  being 
taken  bodily,  the  Court  will  restrain  any  publication  of 
the  play  which  Itas  been  thus  compiled  teithout  the  sanction 
of  the  author. 

The  object  of  this  suit,  which  was  instituted  by  Messrs. 
Tinsley,  the  publishers  and  owners  of  the  copyright  of 
two  novels  written  by  Miss  Braddon,  called  *<  Aurora 
Floyd"  and  ''Lady  Audley's  Secret,"  was  to  restrain 
the  defendant,  Thomas  Hailes  Lapy,  the  theatrical 
pubisher,  from  publishing,  &c.,  two  dramas,  called  "  Lady 
Audley's  Secret"  and  "Aurora  Floyd,"  without  first 
omitting  all  passages  identical  with,  or  only  oolourably 
differing  from,  Miss  Braddon  *s  novels. 

The  novels  have  been  already  dramatised,  with  the 
sanction  of  the  author,  and  acted  in  the  course  of  this 
year  at  the  Adelphi  and  other  theatres.  In  addition  to 
t^eae  authorised  versions,  one  Suter,  the  author  of  several 
dramatic  works,  had,  without  the  sanction  of  Miss  Braddon 
or  her  publishers,  dramatised  the  novels  for  the  de- 
fendant, Mr.  Lapy.  Mr.  Suter's  dramas  had  been  acted 
at  the  Queen's  Theatre,  and  were  published  and  sold  by 
Mr.  Lapy. 

The  bill  alleged  that  these  dramas  contained  a  large 
number  of  passages  taken  verbatim,  or  with  a  merely 
colourable  alteration,  from  the  novels,  and  that  the  pas- 
sages so  taken  amounted  to  such  an  extraction  of  the 
principal  scenes  and  situations  in,  and  the  vital  part  of, 
the  books,  as  in  part  to  oonstitute  an  infringement  of 
plaintiff's  copyright.  An  injunction  and  an  account  were 
prayed. 

^It,  Q,C,,  and  MarHndaU,  for  the  plidntiff,  stated  that 
the  great  success  of  these  novels  had  been  in  both  cases 
mainly  produced  l^  certain  striking  and  forcible  or  **  sensa- 
tional" incidents.  Now,  these  sensational  incidents  had 
been  copied  verbatim,  and  made  the  very  groundwork  and 
backbone  of  the  two  dramas  published  by  the  de- 
fendant, the  intermediate  parts  being^  filled  up  by  in- 
troducing some  low  comic  business  not  to  be  found  in 
Miss  Braddon's  pages.  This  in  reality  aggravated  the 
offence ;  but,  however  that  might  be,  the  defendant,  though 
at  liberty  to  use  his  own  comic  business,  was  not  entitled 
to  plunder  wholesale  thoee  passages  which  constituted  the 
substance,  value,  and  whole  gist  of  the  novels,  and  then 
reprint  them  under  his  own  name  as  his  own  work. 
That  this  had  been  done  would  at  once  appear  by  com- 
paring the  novels  and  the  plays,  the  titles,  inddents,  and 
language  in  which  would  be  found  to  be  identicaL  The 
doctrine  of  the  Court,  which  allowed  a  fair  abridgment  to 
be  made,  could  not  be  applied  to  a  new  work  of  fiction, 
large  ezteaots  from  which  had  been  taken  bodily  and  re- 
printed, not  as  an  abridgment,  but  as  an  original  work. 
Moreover,  the  right  of  dramatising  his  works 
was  one  which  belonged  to  the  author,  had  been 
sold  for  a  valuable  consideration,  and  was  a  source 
of  profit  of  which  he  ought  not  to  be  deprived. 
They  cited  Dodsley  v.  KinnersUy,Am\i,  408;  Readey,  Lacy, 
1  J.  &  H.  624.  9  W.  R.  631;  Reade  v.  CnnqueM,  9  C.  B. 
N.  S.  776.  9  W.  R.  484,  10  W.  R.  271 ;  WUkins  v.  Aiken, 
17  Ves.  422;  Mawman  v.  Tegg,  2  Russ.  886;  Bramwell 
V.  Halcomb,  8  My.  &  Cr.  787;  D'Almaine  v.  Boosejr, 
1  Y.  &  C.  288;  Lewis  y.  Fullarton,  2  Beav.  6;  Murn^  v. 
Bogue,  1  Drew.  858;  Jarrold  v.  HottUton,  8  K  *  J.  708; 
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Ohavcbbt. 


TiNflLBT  V.  LACTT. 


Ohanokey. 


Ktigftne  Le  Blono,  Be  la  ProprUU  LUUrair0,  Bef erenoe 
was  also  made  to  the  yiews  of  Mr.  DiokwiB  upon  this  bjb- 
tem  of  leering  men's  \xcBina  bj  dnmatigiag  their  woHdb 
wi&OQt  ^eir  oonaent,  put  bj  him  imto  the  mouth  of 
Ni<Aolee  Hi<Aleby.  [Wood,  VXJ.,  referred  to  Bell  v. 
Wailufr,  1  Bro.  0.  C.  461.] 

G'^ardf  Q.C,  aad  ius^,  for  the  defendant,  commented 
upon  the  great  exaggeration  that  had  been  imported  into 
th#  oaee,  and  the  infinitesimal  nature  of  the  dan^age  re- 
salting  to  the  pUintiff  from  the  defendant's  dramas. 
Those  dramas  were  in  no  way  intended  to  affect  the  sale 
of  the  novels,  nor,  indeed,  could  they  have  that  effect. 
On  the  contrary,  they  would  pall  additional  attention  to 
tho  novels,  and,  so  far  from  hindering,  would  enhanoe 
their  sale.  It  vras  the  constant  practice  to  dramatise 
suooessful  novels  and  publish  them  for  stage  representa- 
tion, without  obtaining  permission  from  the  OT\ner;  nor 
had  this  ever  been  considered  any  infringfement*of  oopy- 
liCT^^t.  It  was  clearly  settled  that  an  action  would  not 
lie  for  dramatising  a  work  without  the  author's  consent 
(Rtade  v.  Conquest^  ubi  nip.)^  and  although  some  case 
n^ight  have  be^  made  for  an  injunction  if  the  plays 
printed  and  published  by  the  defendant  had  been  merely. 
oc^ries  of  the  plaintiff's  novel,  this  was  not  the  case,  as 
the  author  of  the  plays  had  added  so  much  of  his  own  as 
to  maka  them  original  works,  or  alternatively  fair  abridge- 
mantSy »  cla«i  of  works  reoognised  and  regarded  with  fa- 
▼Qur  by  this  Court  Then,  looking  at  the  provisions  of 
the  Ck)ipynght  Act,  on  which  alone  the  case  rested — for  an 
aotbor  had  no  right  by  oommon  law  or  beyond  what  those 
sfcAtutuB  gave  him — the  "multiplication  of  copies"  was 
the  only  thing  pointed  at,  and  what  the  defendant  had 
dcme  clearly  did  not  amount  to  any  multiplication  of 
copies  of  the  plaintiff's  woA.  The  plays  were  not  printed 
for  g^ieral  readers,  who  were  neither  invited  nor  expected 
to  buy  them,  but  intended  for  the  use  of  the  actors  or  of 
the  audienoe  to  assist  them  in  following  the  play,  the  re- 
presentation of  which  was  clearly  not  illegal,  however 
literal  a  copy  it  might  have  been  of  the  noveL  How,  then, 
were  the  profits  or  the  credit  of  the  author  interfered  with? 
As  well  might  a  bill  be  filed  to  restrain  a  review  of  these 
novels,  for  what  doee  a  review  do  but  give  a  dexterous 
abridgment,  with  large  extracts  reprinted  verhaHm?  The 
defendant  had  employed  his  own  skill  and  labour  in 
dramatising  the  novel,  and  added  much  of  his  own  to  l^e 
origtoal  ineidents,  and  he  had  in  no  way  exceeded  that 
whicdi  he  was  entitled  to  do.  They  otted  Oyle9  v.  Wilcox, 
3  Atk.  141;  Anon,  Llofft  775;  BiOterwoHh  v.  JloHnson, 
5  Vee.  709;  WkitHngkam  r  Wooler,  2  Bwan.  428;  Curtis 
on  Copyright,  26ft,  Ice.  [Wood,  Y.C,  said  that  he  doubted 
as  to  any  damwuim  having  resulted  to  the  plaintiff.  If 
the  defendant  had  published  tiie  book  as  ^Beauties  of 
Aurora  Floyd"  he  should  have  felt  no  hesitation  in 
granting  the  injunction.] 

BoU,  Q,C,,  replied  upon  the  question  of  injury  to  the 
plaintiff,  and  r^rred  to  Carr  v.  Ifood,  1  Camp.  355,  n. ; 
The  AUomey-Oeneral  v.  The  Skejield  Ga%  Comumers 
CtMnpany,  8  De  a.  M.  &  G.  304,  1  W.  B.  185;  The  Boch- 
dale  Oemal  Company  v.  King,  2  Sim.  N.  S.  78. 

Wood,  Y.C,  said  that  although  the  case  was  in  some 
respects  new,  the  principle  was  well  settled  that  no  such 
wholesale  use  of  an  author's  work  could  be  made  as  had 
been  here  made.  The  intention  of  the  Copyright  Acts  was 
to  aeouie  to  authors  the  full  benefit  of  their  labours,  but 
it  had  been  held  that  their  rights  were  limited  to  what 
was  expressly  given  by  statute;  and  that  works  might  be 
dramatised,  and  portions  or  even  the  whole  work  read  out 
to  a  meeting,  wiUiout  any  infringement  of  the  copyright, 
though  an  author  might,  indeed,  dramatise  the  work  him- 
self, and  then  he  would  be  able  to  protect  himself.  But,  al- 
though the  whole  work  might  be  read  out  or  dramatised, 
>^  on  ecould  contend  that  copies  of  the  work  thus  read  out  or 
<l'M&^*sed  mig^t  be  distributed  and  sold  to  the  audienoe; 


and  it  would  \m  no  answer  to  say>  as  had  been  said  Jiere^ 
that  th^  were  a^  for  the  mere  purpose  of  assisting  the 
audience  to  follow  the  representation   upon  the  stage. 
In  the  present  case  two  very  attractive  works  of  fiction, 
highly  interesting  to  the  public  both  in  the  incidents  and  in 
the  manner  in  which  tjie  incidents  were  narrated,  had 
been  written  by  Kiss  Braddon.    The  defendant  had  taken 
a  very  large  portion  bodily  of  these  novels,  or,  at  all  events, 
what  he  had  taken  formed  a  very  largo  portion  of  his 
dramas.    For  every  purpose  but  that  of  printing  and  sell- 
ing when  printed  he  had  full  liberty  to  do  this.    But  in 
taking  the  most  stirring  and  leading  incidents,  in  the 
very  identical  language  of  the  novels — "  the  vital  part 
of  the  book,"  as  Lord  Cottenham  observed  in  BramneU 
V.  HdUonih  (uH  sup.), — and  re-printing  them,  he  had  done 
what  he  was  not  entitled  to  do.    Nor  was  it  any  answer 
to  say  that  other  authors,  such  as  Sir  Walter  Scott,  ko., 
had  taken  no  steps  against  a  similar  use  of  their  novek. 
The  law  had  been  very  much  altered  of  late,  and,  more- 
over, in  the  days  of  Sir  Walter  tiie  Copyright  Acts  did 
not  extend  to  dramatic  compositions.     It  might  be  ob- 
served that  if  Miss  Braddon  hesitated  to  apply  to  the 
Court  in  respect  of  what  had  been  taken — not  amounting 
to  more  ^lan  one-fourth  of  the  contents  of  the  play  in 
each  case — she  would  be  estopped  from  afterwards  apply- 
ing if  a  much  larger  proportion  had  been  taken.    It  was 
very  important,  therefoce,  for  authors  to  assert  their  rights 
at  the  earliest  period.   It  was  curious  in  this  case  to  ob- 
serve that  the  veiy  stage  directions  of  the  plays  were 
in  the  words  of  the  novel.     [His  Honour  referred  to  more 
than  one  panage  of  "  Aurora  Floyd  "  to  show  the  exact 
correspondence  between  the  novel  and  the  play.]    The 
defendant  had  not  <mly  picked  out  the  most  stirring  inci- 
dents, but  had  given  them  in  the  identical  words  of  the 
noveL    It  was  said  that  the  quantity  taken  was  small 
when  compared  with  the  whole  work.    But  in  these 
cases  the  quality  rather  thiw  the  quantity  of  what  had 
been  taken  was  important     [Upon  this  point  his  Honour 
referred  to  the  judgment  in  CampMl  v.  ScoU,  11  Sun.  31, 
a  case  arising  out  of  a  pubUoation  of  extracts  from  Camp- 
beU's  poems,  in  a  work  called  ''  The  Book  of  the  Poets."] 
The  defendant  had  plainly  been  making  use  of  the  pro- 
per^ of  the  plaintiff  for  the  purpose  of  improving  his 
own  work,  and.  though  he  might  do  this,  yet  the  moment 
he  printed  what  he  had  taken  he  brought  himself  within 
the  letter  of  the  law.    The  oases  which  had  been  cited  as 
to  *^  fair  abridgements  "  did  not  ai^ly,  although  he  must 
confess  that  he  did  not  agi^  in  the  reasons  for  upholding 
such  a  wcNrk  given  by  Bome  learned  judges^  viz.,  that  an  abrid- 
ger  was  a  benefactor.  He  should  have  himself  regarded  him 
rather  as  a  sort  of  jaokall  to  the  public,  to  point  out  the 
beauties  of  authors.     These  plays,  however,  were  not 
abridgements,  and  were  not  published  as  such,  but  as  the 
works  of  Mr.  Suter,  who  called  himself  the  author.    Z^or 
could  he  admit  the  analogy  that  had  been  pressed  as  to 
the  use  made  by  Shakspeare  of  the  tales  of  Boccaccio 
and  others.    That  great  poet  had  clothed  the  incidents 
taken  by  him  in  his  own  immortal  language,  and  given 

** to  aiiT  nothings 

'<  A  local  habitation  and  a  name — " 

a  course  which  Mr.  Suter  had  certainly  not  adopted.  His 
only  doubt  had  arisen  from  the  case  of  Whittinghatn  v. 
Woolevy  but  on  looking  at  that  case  no  real  diffioulty 
arose.  The  Court  was  there  impressed  with  the  circum- 
stance that  plaintiff  had  shown  perversenees  in  going 
on  with  his  suit  after  he  had  obtained  all  that  he  wanted, 
and  besides  this,  was  of  opinion  that  the  defendant  **  had 
not  transgressed  certain  allowed  limits  which  are  not  very 
dearly  defined."  The  matter  ought  not  to  be  sent  to  a 
jury  upon  an  inquiry  as  to  the  amount  of  damage 
sustained  by  the  plaintiff,  for  under  the  recent  Act 
(enabling  the  Court  to  try  questions  by  juiy),  the  whole 
matter  oould  be  deoided  by  this  Courts  Besides  this,  who 
could  tell  to  what£X*eiitaii  wMhoir  might  be  prejudiced 


878 


THE  WEEKLY  REPORTER. 


[July  11, 1863.]  VoL  XL 


Bakkbuptot. 


Be  J.  B.  Glabk. — ^Be  BLenbt  Bbeslet. 


Bankbuptcy. 


by  haying  the  best  portions  of  his  work  taken  bodilj  and 
then  reprinted?  There  would  be  a  perpetual  injunction 
acoording  to  the  prayer  of  the  bilL 

The  plaintiffs  waived  any  account. 

Solicitors  for  the  plaintiff,  Coof  4'  Sotu. 

Solicitors  for  the  defendant,  Tanqueray,  WiUaume,  ^ 
Hanhury, 


iSanftntptcp, 


Be  J.  B.  Clabk.* 


June  30. 


Deed  under  \^2nd  section  of  the  Bankruptcfy  Act,  1861 — 
Application  by  trustees  to  dismiss  petition  for  (u^judic<i- 
tion  presented  by  debtor  against  himself. 

2'he  operation  of  the  l^^th  section  of  the  Bankruptcy 
Actf  1861,  is  not  confified  to  the  dismissing  of  petitions 
which  may  be  presented  adversely;  the  section  applies 
generally  to  all  petitions ;  and  the  proceedings  may  be 
dismissed  after  a^udieation. 

This  was  an  application,  under  the  199th  section  of  the 
Bankruptcy  Act,  1861«  on  behalf  of  the  three  trustees 
named  in  a  deed  executed  by  the  debtor  John  Busby  Clark, 
for  the  benefit  of  his  creditors,  pursuant  to  the  192nd  sec- 
tion, for  an  order  dismissing  a  petition  for  adjudication 
presented  by  the  debtor  against  himself,  and  upon  which 
adjudication  had  been  made. 

It  appeared  that  on  the  29th  of  May,  1868,  John  Busby 
Clark  executed  an  assignment  of  all  his  estate  to  three 
trustees,  for  the  benefit  of  creditors,  under  the  192nd  sec- 
tion of  the  24  &  25  Vict  c.  134.  The  deed  contained  a 
power  to  the  trustees  to  employ  the  debtor  in  the  busi- 
ness; possession  was  duly  taken  under  the  deed;  and  the 
necessary  assents  of  the  creditors  had  been  obtained.  The 
debtor  was  employed  for  a  few  days  upon  ihe  premises  in 
accordance  with  a  promise  which  had  been  made  to  him, 
but  some  of  the  creditors  intervened,  and  a  notice  was 
served  upon  him  which  ultimately  led  to  his  dismissaL 
The  debtor  had  since  refused  to  assist  the  trustees  in  car- 
rying out  the  trusts  of  tho  dned;  and  on  the  25th  of  May 
an  application  was  rendered  necessary  for  leavA  to  register 
the  deed  without  requiring  the  affidavit  of  the  debtor,  as 
provided  by  the  rule  of  the  22nd  of  May,  1862;  and  the 
application  was  granted  by  Mr.  Commissioner  Fane.  Tho 
deed  was  thereupon  registered.  In  the  meantime,  on  the 
23rd  of  May,  a  petition  for  adjudication  was  presented  by 
the  debtor  against  himself,  upon  which  adjudication 
was  made.  Under  these  circumstances  the  present  appli- 
cation was  made  at  the  instance  of  the  trustees  under  the 
deed. 

Sargood,  for  the  trustees,  said  that  the  sole  object  of 
the  bankrupt's  petition  was  to  annoy  his  clients;  the 
bankrupt  had  nothing  to  give  up  under  a  bankruptcy,  and 
he  could  not  obtain  any  benefit  therefrom. 

Beed,  for  the  bankrupt,  complained  that  the  trustees 
should  have  obtained  leave  to  register  the  deed  upon  an 
affidavit  which  altogether  suppr^sed  the  fact  of  the  prior 
adjudication.  He  contended  that  the  199th  section  had 
reference  to  adverse  petitions  only,  and  not  to  adjudica- 
tions made  upon  a  bankrupt's  own  petition.  Secondly, 
that  inasmuch  as  adjudication  had  been  obtained,  and 
the  proceedings  had  not  been  **  stayed "  in  the  manner 
pointed  out  by  the  199th  section,  the  provision  as  to  dis- 
missing the  petition  did  not  apply.  The  bankrupt  had 
executed  the  deed  upon  the  promise  that  he  should  be  re- 
tained on  the  premises  at  a  yearly  salary  of  £500,  which 
promise  had  been  broken. 

Mr.  Commissioner  Holbotd. — I  must  decide  both  points 
against  the  bankrupt.    I  do  not  think  the  operation  of 

*  Before  Mr.  CommiBsioner  Holbotd. 


the  199th  section  is  confined  to  petitions  which  may  be 
presented  adversely.  I  am  of  opinion  that  the  section 
applies  generally  to  all  petitions.  As  to  the  second  point, 
there  is  no  obligation  upon  the  Court  to  stay  the  proceed- 
ings prior  to  adjudication.  If  a  petition  for  adjudication 
be  filed  pending  registration,  then,  if  the  deed  be  duly  re- 
gistered, that  petition  is  to  be  dismissed.  Upon  the  ques- 
tion as  to  whether  faith  has  been  kept  with  the  bankrupt, 
that  must  depend  on  the  power  given  to  the  trustees  under 
the  deed:  we  must  not  be  guided  by  any  communication 
made  by  word  of  mouth,  or  any  verbal  promise  given, 
which  may  or  may  not  be  broken. 

With  this  expression  of  his  Honour's  opinion,  the  matter 
stood  over  until  Monday  week  next,  in  order  to  ascertain 
that  the  neoessary  assents  had  been  obtained  to  the  deed. 

Order  accordingly. 

Solicitor  for  the  trustees,  Michael^ 
Solicitor  for  the  bankrupt.  Cook. 


Be  Hekbt  Beeslet.*  July  1. 

Duties  of  assignees — Assignees  removed  on  the  ground  of 

neglect  of  duty. 

Where  assignees  are  eliosen  at  the  instance  of  the  bank- 
rupt's solicitor f  who  has  the  sole  control  of  the  esUUe,  and 
the  bankrupt  carries  on  butiness  the  same  as  before  the 
bankruptcy y  and  the  assignees  neglect  their  duty  and  do  not 
attend  the  sittings  of  the  Ckmrt,  the  Court  will  remove 
them^  and  wUl  order  the  costs  of  the  creditors  malnrtg  the 
application  to  be  paid  out  of  the  estate. 

This  was  an  i^iplication  made  on  a  former  day  for  the  re- 
moval of  the  two  trade  assignees  appointed  under  the  failure 
of  Henry  Beesley,  tailor,  Southampton. 

Sargood,  Beed^  and  Brough  appeared  in  the  case. 

The  facts  sufficiently  appear  in  the  judgment,  which 
was  as  follows: — 

Mr.  Commissioner  Coxtlbubn. — A  question  of  some 
importance  arises  in  this  case.  It  appears  that  the  bank- 
rupt having  been  adjudicated,  a  meeting  for  choice  of  as- 
sifipiees  was  duly  held.  The  solicitor  for  tiie  bankrupt  (Mr. 
Mackey,  of  Southampton)  attends  the  meeting,  and,  as  is 
usual  in  many  similar  cases,  has  the  control  of  the  whcde 
estate  in  his  hands — ^the  consequence  being,  that  the  as- 
signees are  mere  puppets,  and  they  neglect  all  the  duties 
appertaining  to  their  office.  The  bankrupt  in  this  case 
carries  on  business  the  same  as  before  the  bankruptcy. 
The  debts  are  £709,  and  the  persons  chosen  as  assignees 
are  creditors  to  l^e  extent  of  £8  4s.,  and  £30  respectively 
— the  latter  a  very  respectable  man,  no  doubt — and  the 
choice  is  made  at  the  instance  of  Mr.  Mackey.  After  the 
choice  the  matter  remains  under  the  management  of  Mr. 
Mackey;  he  represents  all  parties,  and  the  assignees  take 
no  further  concern  about  the  matter;  they  do  not  attend 
the  sittings  of  the  Court.  I  do  not  make  any  reflection 
upon  the  personal  character  of  the  assignees,  but  it  is 
quite  clear  that  they  stand  in  a  false  position.  I  hold  that 
assignees  taking  upon  themselves  a  trust  of  this  descrip- 
tion are  bound  to  perform  the  duty  which  they  have 
undertaken;  they  must  not  leave  the  estate  to  shift  for 
itself.  Here  they  leave  the  whole  matter  to  the  bank- 
rupt's attorney.  I  shall  make  an  order  for  the  removal 
of  the  present  assignees,  and  I  shall  direct  a  new  choice. 
Under  all  the  circumstances  the  assignees  will  not  be 
visited  personally  with  a  liability  to  costs;  the  costs  of  the 
creditors  making  the  application  will  be  paid  out  of  the 
estate. 

Solicitors  for  the  parties,  Oreen  ^  Hall;  Stocken;  and 
Paterson  Jji'  Co. 

*  Before  Mr.  Commissioner  Goulbubk. 
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Jle  William  Petbib  Wauqh.* 

Petition  for  leave  to  surrender — Right  of  detaining  ere- 
ditort  to  he  heard — Practice. 

The  Court  will  allow  a  hanJtrupt  to  surrender  unless 
any  suhstantiai  reason  can  he  shown  to  the  contrary  in 
order,  1st,  that  the  bankrupt  may  he  examined  as  to  his 
deaUnys  and  transactions;  and  2ndly,  because  his  sur- 
render and  examination  may  in  the  result  lead  to  assets; 
and  where  a  debtor  had  left  England,  taking  with  him 
£500,  the  Commissioner,  with  the  consent  of  the  assignees, 
allowed  the  bankrupt  to  surrender  unconditionally,  and 
without  requiring  the  repayment  of  that  sum. 

Detaining  creditors  have  no  right  to  be  heard  in  opposi- 
tion to  a  petition  for  leave  to  surrender. 

This  was  the  application  of  the  bankrupt  Colonel  Wil- 
liam Petrie  Waugh,  for  leave  to  surrender  under  the  adju- 
dication made  against  him  on  the  15th  of  April,  1857. 

The  petition  states  the  following  facts  in  support  of 
the  application: — 

l.That  on  the  15th  of  April,  1857,  William  Samuel 
Price  Hughes,  of  Worcester,  gentleman  presented  his 
petition  to  this  honourable  Court,  praying  an  adjudica- 
tion of  bankruptcy  against  your  petitioner  ;  whereupon 
your  petitioner  was  upon  the  15th  of  April,  1857,  duly 
adjudicated  bankrupt,  and  was  required  to  surrender  him- 
self to  be  examined  on  the  7th  of  May,  1857,  at  11  o'clock 
in  the  forenoon  precisely. 

2.  That  on  the  7th  of  May,  1857,  the  said  W.  S.  P. 
Hughes,  William  ChickallJay,  of  Begent-street,  in  the 
county  of  Middlesex,  warehouseman,  and  William  Pearce, 
of  Poole,  in  the  county  of  Dorset,  iron  merchant,  were 
duly  chosen  creditors'  assignees  of  the  estate  and  effects 
of  your  petitioner. 

3.  That  on  or  about  the  28th  of  March,  1857,  and  be- 
fore the  filing  of  the  said  petition,  your  petitioner  left 
England)  and  on  the  15th  of  April  aforesaid  was  residing 
at  Bayonne,  en  route  to  Spain. 

4.  That  on  the  7th  of  May  aforesaid,  being  the  day 
^pointed  for  the  surrender,  your  petitioner  was  residing 
at  Serille,  in  the  kingdom  of  Spain. 

5.  That  your  petitioner  first  heard  of  his  having  been 
adjudicated  bankrupt  as  aforesaid  on  or  about  the  7th  of 
May,  while  residing  at  Seville  as  aforesaid,  until  which 
period  your  petitioner  was  not  aware  that  any  proceedings 
had  been  taken  against  him  in  bankruptcy,  or  that  he 
could  be  adjudged  bankrupt,  having,  as  he  thought,  left 
^^nfficient  property  to  pay  all  his  debts,  to  be  realised  by 
tbfe  London  and  Eastern  Bank. 

6.  'iVit  at  the  time  of  your  petitioner  so  leaving  Eng- 
land aa  ai^^-esaid,  he  took  with  him  the  following  pro- 
perty, that  is  to  «ny^  about  £500  in  money;  and  that  your 
petitioner  had  not,  tow  had  any  other  person,  on  his  ac- 
count or  for  his  use,  the  possession  or  custody  of  or  power  or 
control  over,  any  other  property  save  and  except  certain 
personal  chattels  which  have  been  assigned  by  your  peti- 
tioner, and  a  bill  of  sale  to  the  London  and  Eastern  Bank- 
ing Corporation,  bearing  date  on  or  about  the  14th  of 
March,  1857,  and  save  and  except  certain  freehold  pro- 
perty conveyed  by  way  of  mortgage  to  the  said  bank  on  or 
about  the  20th  of  March,  1857. 

7.  That  thfl  sum  of  £500,  so  taken  with  him  by  your 
petitioner  on  leaving  England,  has  been  wholly  expended 
in  tiie  support  of  his  family,  which  at  that  time  consisted 
of  his  wife,  aunt,  and  daughter  (an  invalid),  and  niece, 
as  well  as  two  servants. 

8.  That  your  petitioner  was  unable  to  surrender  himself 
under  the  said  adjudication  of  bankruptcy,  on  the  7th  of 
May  aforesaid,  or  on  the  days  of  the  several  adjournments 
thereof,  in  consequence  of  severe  illness,  for  which  your 
petitioner  duly  sent  medical  certifloatcs  from  time  to  time 


♦  Before  Mr.  Commissioner  Goulbubn. 


that  he  was  totally  blind  for  a  period  of  nearly  three 
months,  and,  from  a  severe  attack  of  illness  in  January, 
1858,  he  was  incapacitated  mentally  for  a  time  from  at- 
tending to  any  business  whatever  ;  and  that  your  peti- 
tioner has  medical  evidence  that  he  was  subject  to  these 
attacks  of  blindness  prior  to  his  bankruptcy,  and  frequently 
subsequently,  the  last  attack  being  in  October,  Novem- 
ber, and  part  of  December  last,  when  he  was  advised  that 
he  must  have  operations  performed  on  both  his  eyes  to 
save  his  sight;  and  your  petitioner  further  showeth  that 
since  the  said  bankruptcy  he  has  had  great  difficulty  in 
maintaining  his  family  and  himself  ;  and  your  i>etitioner 
has  been  totally  without  the  means  of  instructing  pro- 
fessional men  to  take  up  his  case,  and  it  is  only  now 
through  the  private  subscription  amongst  the  said  peti- 
tioner's friends  that  he  is  enabled  to  present  his  said 
petition. 

9.  That  your  petitioner,  in  so  leaving  England  as  afore- 
said, was  not  actuated  by  any  desire  to  absent  himself 
from  his  creditors  or  to  avoid  the  payment  of  his  just 
debts,  but  left  mainly  on  account  of  the  state  of  his 
health  and  of  his  growing  incapacity  to  attend  to  his 
business;  and  that  your  petitioner,  in  executing  the  biU 
of  sale  and  mortgage  of  March,  1857,  hereinbefore  re- 
ferred to,  believed  that  he  was  making  adequate  provision 
for  the  ultimate  discharge  of  all  his  then  existing  pecu- 
niary liabilities. 

10.  That  your  petitioner  returned  to  England  on  or 
about  the  20th  of  August,  1862,  and  was,  on  or  about  the 
24th  of  March,  1863,  arrested  and  is  now  confined 
in  Whitecross-street  Prison,  at  the  suit  of  Charles 
James  Fife  Stuart  and  John  Ball,  for  a  sum  of  £50,000, 
besides  interest  and  costs,  and  is  further  detained  for  the 
sum  of  £300  and  costs,  at  the  suit  of  John  Henry  Fitch 
and  Noel  Edgar  Fitch. 

11.  That  your  petitioner  did  not  petition  for  leave  to 
surrender  immediately  on  his  return  to  England,  in  con- 
sequence of  severe  illness  as  aforesaid,  and  pecuniary 
embarrassment  before  mentioned. 

12.  That  your  petitioner  is  now  desirous  of  surrender- 
ing himself  to  your  Honour  and  submitting  to  be  examined 
touching  the  disclosure  and  discovery  of  his  estate  and 
effects,  and  conforming  himself  to  the  Acts  of  Parliament 
now  in  force  concerning  bankrupts. 

Roxburgh  (Sargood  with  him),  in  support  of  the  peti- 
tion.— The  practice  of  the  courts  had  always  been  to 
allow  a  bankrupt  to  surrender,  unless  any  substantial 
reason  could  be  shown  to  the  contrary,  in  order,  first,  that 
the  bankrupt  might  be  examined  as  to  his  dealings  and 
transactions,  and  secondly,  because  his  surrender  and 
examination  might  in  the  result  lead  to  assets.  So, 
Ex  parte  Orant,  4  De  G.  &;  Sm.  51,  it  was  held  by  Vice- 
Chancellor  Knight  Bruce  to  be  generally  for  the  benefit  of 
the  creditors,  that  a  bankrupt  should  be  allowed  to  surren- 
der, although  the  precise  x)eriod  for  so  doing  had  passed ;  and 
where  the  Commissioner  had  refused  permission,  the  case 
was  referred  back  to  him  with  the  expression  of  opinion 
stated.  The  learned  counsel  said  that  Ex  parte  Grant 
was  a  gross  case,  the  bankrupt  having  received  £250 
upon  a  bill  of  sale,  and  having  absconded  to  America 
with  the  proceeds.  Ex  parte  Atkinson,  4  De  G.  &  Sm.  62, 
the  same  course  was  taken  "  for  the  sake  of  creditors,  and 
because  it  would  do  no  good  to  any  one  to  refuse  the 
leave  sought."  Ex  parte  Shelton,  3  De  G.  &  J.  47,  was  very 
much  in  point.  There  the  bankrupt  went  to  America, 
not  knowing  that  he  was  in  debt,  and  unaware  that  any 
proceedings  would  be  taken  against  him.  Roxburgh  said 
the  principle  adopted  by  the  Courts  was  this,  that 
inasmuch  as,  under  the  Act  of  1849  the  Commissioners 
had  power  to  punish  the  bankrupt  upon  his  application 
for  a  certificate  for  any  misconduct  of  which  he  might 
have  been  guilty,  they  would  not  punish  the  bankrupt 
hy  anticipation  by  keeping  him  perpetually  in  prison,  but 
would  allow  the  surrender,  in  order  that  the  bankrupt 
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mispht  be  examined.  [Mr.  Commissioner  Goulbuen. — 
If  I  were  to  g^rant  the  permission  asked,  anj  liability  to  an 
indictment  would  be  thus  got  rid  of.]  That  was  not  so  of 
necessity;  but  in  this  case  the  creditors  had  at  a  meeting 
come  to  a  resolution  that  it  was  inexpedient  to  indict  the 
bankrupt;  and  if  the  instructions  which  he  (Roxburgh) 
had  received  were  correct,  the  bankrupt  had  a  most  com- 
plete answer  to  all  the  charges  which  had  been  conceived 
against  him.  The  Court,  bj  allowing  the  bankrupt  to 
surrender,  only  gave  him  permission  to  place  himself 
under  the  jurisdiction;  the  bankrupt  was  willing  to 
undergo  any  examination  to  which  he  might  be  subjected; 
and  no  examination  could  be  held  until  the  bankrupt  had 
been  allowed  to  do  what  he  ought  to  have  done  before. 
The  present  law  of  bankruptcy  virtually  abolished  impri- 
sonment for  debt;  and  yet  the  bankrupt  in  this  case  had 
been  for  thirteen  weeks  in  custody,  the  registrar  very 
properly  declining  to  interfere  pending  a  former  bank- 
ruptcy. The  surrender  would  be  perfectly  consistont  with 
the  law  and  with  the  present  facts.  He  cited  also  Shel- 
ford's  "  Bankrupt  Law"  (last  edition),  p.  216,  referring 
to  Be  Shiles,  1  Madd.  248,  where  it  was  stated  that  the 
leave  given  to  a  bankrupt  to  surrender  operated  merely 
as  an  intimation  that  a  prosecution  for  non-surrender 
would  be  improper;  and  he  submitted  that  the  Court 
could  exercise  its  discretion  in  favour  of  this  unfortunate 
man.  The  bankrupt  occupied  at  one  time  a  very  respect- 
able and  proper  position;  for  twenty-two  years  he  was 
a  colonel  in  the  service,  and  he  maintained  this  position 
until  the  f aU  of  the  wretched  bank.  The  bankrupt  left  with 
the  bank  the  whole  of  his  property,  for  the  purpose  of  paying 
all  his  private  debts.  For  a  long  time  he  was  a  severe 
Buff^er  from  both  mental  and  bodily  affliction,  and 
having  come  to  England  for  the  purpose  of  undergoing 
an  operation,  he  was  arrested  by  the  official  liquidiators 
of  the  London  and  Eastern  Bank — Whence  the  necessity  of 
the  present  application. 

LinUater  (solicitor),  who  appeared  for  the  assignees, 
left  the  matter  in  the  discretion  of  the  Court. 

C,  U.  Lewis  (solicitor)  said  that  he  appeared  on  behalf 
of  the  official  liquidators  of  the  London  and  Eafitem 
Banking  Corporation,  to  oppose  the  application. 

Roxburgh  objected  to  the  appearance  of  Lewis.  He 
■aid  that  the  only  persons  who  could  be  heard  upon  the 
present  petition  were  the  assignees  and  any  creditor  who 
had  proved  a  debt  under  the  bankruptcy;  uid  it  was  not 
competent  for  a  detaining  creditor  to  prove  his  debt  with- 
out discharging  the  bankrupt.  For  the  purpose  of  the 
present  petition  the  London  and  Eastern  Bank  were 
entire  strangers  to  the  matter;  the  proper  time  for  the 
hearing  of  Lewis  had  not  yet  arrived. 

LewU  said  that,  unless  the  official  liquidators  had  felt 
it  to  be  their  duty  to  appear  to-day,  they  would  not  have 
done  80.  He  said  that  the  total  amount  claimed  by  the 
official  liquidators  from  Colonel  Waugh  was  £264,000 ;  and 
they  were  a  long  time  since  admitted  upon  the  proceed- 
ings as  claimants  to  the  extent  of  £  1 4,500.  He  submitted 
that  the  bankrupt  was  in  pa^nam,  and  that  the  creditors 
were  entitled  to  every  indulgence.  Suppose  the  present 
were  a  meeting  for  examination,  any  credita^r  would  have 
aright  to  be  heard;  and  the  official  liquidators  had  a 
great  stake  In  the  present  petition,  because  the  next  step 
which  the  bankrupt  would  take  would  be  no  doubt  to 
apply  for  his  release  from  custody.  [Mr.  Commissioner 
Goulbubn. — Under  the  112th  section  you  would  have  a 
right  to  be  heard  upon  the  application  for  release  from 
custody.]  He  had  a  right  to  be  heard  at  the  present 
stage,  because,  if  the  petition  were  allowed  to  succeed, 
the  effect  of  it  would  be  that  a  complete  barrier  would 
exist  in  reference  to  an  indictment;  no  jury  would  con- 
vict after  the  bankrupt  had  been  allowed  to  surrender; 
and  at  any  rate  he  (Lewis)  would  ask  that  the  application 
should  fltoid  over  until  he  had  the  opportunity  of  proving 


a  debt.  He  contended  that  the  present  application  was 
ultra  the  bankruptcy,  and  that  a  creditor  had  a  right  to 
be  heard  without  first  proving  a  debt 

Roxburgh  in  reply. 

Mr.  Commissioner  Goulbubn. — I  do  not  think  I  oan 
hear  Lewis  against  the  present  petition.  If  this  were  an 
application  for  release  from  custody,  it  would  be  idle  to 
say  that  the  official  liquidators  could  not  be  heard,  for  it 
is  at  their  suit  that  the  bankrupt  is  detained  in  custody. 
But  the  question  is,  whether  creditors  who  have  not 
proved  a  debt,  and  whose  only  pretence  is  that  four 
years  ago  a  claim  was  entered  on  their  behalf — and  with- 
out any  formal  deposition  of  debt — are  entitled  to  be 
heard  upon  this  petition.  I  do  not  think  so.  Besides,  the 
creditors  have  taken  their  remedy  against  the  person,  and 
the  bankrupt  is  detained  in  custody  at  their  suit.  I  can- 
not hear  Lewis. 

Fryer  (solioitor)  said  he  was  a  creditor  who  had  proved 
a  debt,  and  he  desired  to  be  heard.  [Mr.  Conuniasioner 
Goulbubn. — I  regret  that  you  were  not  heard  bef<»e  the 
reply  of  the  learned  oounaeL  It  is  inconvenient  to  hear 
further  observations  after  the  reply  of  counsel.]  He 
thought  the  interval  from  January,  1858,  to  the  present 
time  should  be  aooounted  for;  and  that  the  bankrupt 
should  refund  the  £500  he  took  with  him  when  he  went 
abroad. 

Mr.  Commissioner  Goulbubn. — ^WeU,  as  to  the  first 
point,  I  think  that  has  been  sufficiently  explained;  as  to 
the  second  point,  there  is  a  saying,  ad  impotsibile  non  cogit; 
and  I  am  afraid  that  will  apply  here. 

Roxiburgh  said  that  the  HhOO  had  been  long  since  expen- 
ded by  the  bankrupt  in  the  support  of  himself  and  family. 
The  bankrupt  went  away  for  the  benefit  of  his  health,  and 
shortly  afterwards  the  bank  went  to  pieces.  The  bank- 
rupt left  all  his  propertgr  with  the  company,  and  he  had 
no  idea  that  prooeedings  in  bankruptqy  would  be  taken 
against  him.  The  case  varied  vary  materially  from  that  of 
Ex  parte  Skelton, 

Mr.  CommUwtoner  Goulbubn. — ^I  should  rather  like  to 
consider  the  last  point  raised.  Although,  upon  the  other 
question,  I  am  not  disinclined  to  grant  the  prayer  of  the 
petition,  it  is  very  important  that  it  be  not  supposed  that 
any  person  has  a  right  to  leave  the  country  a  i^ort  time 
antecedently  to  the  presentation  of  a  petition  against  him. 
As  a  rule,  I  think  a  person  going  away,  under  such  cir- 
oumstanoes,  with  money  in  his  poesession,  should  not  be 
allowed  to  surrender  unless  he  is  prepared  to  refund.  2 
will  consider  that  point,  and  that  point  only,  and  ^^ 
give  my  opinion  on  Wednesday  at  the  sittin^r  of  the 
Court. 

June  10.— Mr.  Commissioner  GorixiUBN.  —  This  is  a 
case  remarkable  in  circu»»«i«uices,  and  one  which 
requires  much  consideration.  It  is  very  fitting  that  the 
details  should  be  accurately  stated.  The  bankrupt,  Wil- 
liam Petrie  Waugh,  prays  leave  to  surrender  under  the 
adjudication  made  against  him  so  long  ago  as  April,  1857. 
It  appears  that  the  bankrupt  left  the  country  on  the  28  th 
of  March,  1857,  his  creditors  hearing  nothing  of  him  for 
a  considerable  period.  At  last  they  ascertained  ^mt  he 
was  in  Spain,,  and  further  time  was  granted  to  him  for 
the  purpose  of  surrendering.  Three  or  four  adjournments 
were  taken,  and  ultimately  th^  bankrupt  was  proclaimed 
in  the  ordinaiy  ooorHe.  In  August  li^  he  came  to  this 
country  unknown  to  his  creditors,  and,  as  he  states  in  his 
petition,  for  purposes  of  health;  he  had  suffered  very  much 
from  defective  eyesight,  and  he  came  to  England  in  order 
to  undergo  an  operation  with  a  view  to  the  recovery  of 
his  sight.  The  creditors  knew  nothing  of  the  bankrupt's 
presence  here  until  March  last,  when,  finding  that  he  was 
in  England,  and  unprotected,  he  was  arrested  and  conveyed 
to  Whitecross-street  Prison.  Now  this  case  is  an  instance 
of  the  extreme  vicissitudes,  the  awful  depths  to  whi<di 
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speculation  will  bring  a  man  who,  in  his  **  haste  to  get 
rich,"  forgets  the  duties  which  he  owes  to  others.   Ck>lonel 
Waugh  was  a  gentleman  filling  a  very  high  social  position ; 
he  held  rank  in  the  army,  having  served  with  g^eat  dis- 
tinction, and,  to  all  appearance,  he  was  a  person  of  fortone 
and  affluence.    Recklessly  and  improyidently  he  embarks 
in  this  banking  speculation;  he  is  driven  to  quit  the  coun- 
try; he  incurs  heavy  penalties;  and  he  now,  a  pauper, 
without  health,  without  position,  supplicates,  as  it  were, 
for  leave  to  do  that  which  he  ought  to  have  done  six  years 
ago — ^to  surrender  under  his  bankruptcy,  and  to  make  a 
dificloenre  of  his  estate  andefiPects.    This  is  a  very  melan- 
choly state  of  things  for  a  man  of  the  bankrupt's  antece- 
dents.    The  bankrupt  has  now  filed  a  petition,  in  which 
he  sets  forth  the  grounds  upon  which  his  application  rests; 
and  he  supports  it  by  affidavit  that  the  allegations  con- 
tained in  it  are  to  the  best  of  his  belief  true  in  substance 
and  in  fact.     I  am  told  that  is  the  usual  mode  of  verifying 
a  petition,  but  I  confess  I  should  not  be  satisfied  with  it 
iinless  the  parties  consented;  it  is  much  too  loose,  much 
too  general;  and  I  am  persuaded  that  many  of  the  allega- 
tions in  the  petition  the  bankrupt  could  not  have  believed 
to  be  true.    I  have  gone  through  the  proceedings  under 
the  petition.  The  circumstances  under  which  the  bankrupt 
left  England  are  set  forth  in  the  evidence.    The  bankrupt 
states  that  on  the  7th  of  May,  the  day  appointed  for  his 
surrender,  he  was  at  Seville,  in  Spain,  and  that  prior  to 
that  date  he  was  not  aware  that  any  proceedings  had  been 
taken  against  him,  or  that  he  could  be  adjudged  a  bank- 
rupt, he  having,  as  he  believed,  left  sufficient  property  to 
pay  all  his  debts,  to  be  realized  by  the  London  and  Eastern 
Bank.     Now  this  is  what  I  am  sony  to  see.     He  says  fur- 
ther, that  he  was  not  actuated  by  any  desire  to  absent 
himself  from  his  creditors,  so  as  to  avoid  payment  of  his 
just  debts;  but  that  he  left  on  account  of  the  state  of  his 
health,  and  his  growing  incapacity  to  attend  to  business. 
I  have  considered  the  evidence,  and  I  cannot  for  a  moment 
doubt  that  the  bankrupt  left  this  country  in  order  to  de- 
feat and  delay  his  creditors.    The  bankrupt's  manager, 
in  his  evidence,  states  that  he  was  in  the  habit  of  calling 
upon  the  bankrupt  daily,  for  the  purpose  of  receiving 
money,  and  taking  orders,  and  that  the  bankrupt  suddenly 
departed  without  giving  him  any  notice,   and  without 
leaving  any  orders  for  his  guidance.     From  the  evidence 
of  the  butler  it  appears  that  the  bankrupt  had  told  him 
ho  was  in  difficulties;  that  he  was  going  away;  and  that 
the  servants  were  to  be  paid  off.    To  the  housekeeper  the 
bankrupt  said  that "  the  London  and  Eastern  Bank  was  in 
difficulties,  and  that  he  was  obliged  to  go."    The  day  after 
hfc  left,  numerous  creditors  called  at  the  house  for  money; 
and  fijbortly  afterwards  an  execution  was  levied  upon  his 
effects,  and  everything  which  he  had  left  behind  was  swept 
off.    Colonel  W*ugh  would  not  tell  where  he  was  going, 
but  said  that  the  servants  would  shortly  hear  from  Mrs. 
Waugh.    Nobody,  I  say,  can  read  this  evidence  without 
believing  that  the  bankrupt's  object  in  leaving  England 
was  to  defeat  his  creditors.    The  bankrupt  is  now  com- 
pletely in  mercy;  he  asks  that  he  may  be  permitted,  late 
as  it  is,  to  conform  himself  to  the  law  of  bankruptcy.    Now, 
upon  the  law  of  the  case,  Mr.  Roxburgh  was  quite  correct 
in  saying  that  of  late  years  the  law  of  bankruptcy  had 
undergone  a  complete  revolution.     Formerly  bankruptcy 
was  looked  upon  as  a  crime;  a  bankrupt  was  pursued 
as   a  criminaL      Perhaps  the    law    was    then  a  little 
too  severe;  perhaps  it  is  now  a  little  too  lenient.  A  bank- 
ruptcy is  now  supposed  to  be  a  great  advantage;  a  trader 
may  dispose  of  his  property  on  Monday,  and  on  Tuesday  he 
may  petition  the  CJourt  in  formd  jmvperisy  doing  just  what 
he  pleases  and  when  he  pleases  with  his  estate.    Certainly 
we  must  now  look  at  the  conduct  of  a  bankrupt  in  a 
very  different  point  of  view;  because  formerly  failure  to 
surrender  was  looked  upon  as  almost  deserving  of  capi- 
tal punishment,  and  the  books  are  full  of  cases  in  which 
applications  for  leave  to  surrender  have  been  refused,  i 
With  regrard  to  public  justice,  I  do  not  think  that  has 


much  to  do  with  the  matter.  Mr.  Linklater  tells  us  that 
the  bankrupt  has  given  valuable  information  to  his 
assignees;  and  there  is  no  doubt  that  up  to  a  certain  time 
he  was  in  proper  communication  with  the  assignees.  Then 
the  question  is,  is  it  for  the  interest  of  creditors  that  he 
should  be  allowed  to  surrender?  Of  that,  indeed,  the 
assignees  certainly  are  the  best  judges.  I  think  it  is.  I 
think  many  facts  may  be  ascertained  from  the  evidence 
of  this  bankrupt,  which  cannot  be  known  without  it. 
But  there  is  one  circumstance  in  the  way  of  my  making 
an  order  giving  the  bankrupt  leave  to  surrender;  and  I 
feel  very  strongly  that  it  must  not  for  a  moment  be  per- 
mitted for  a  person  on  the  eve  of  bankruptcy  to  leave  the 
country,  taking  away  with  him  a  sum  of  money  sufficient 
for  the  purpose  of  keeping  him  out  of  the  reach  of  his  credi- 
tors. I  think  it  is  only  common  justice  that  the  bankrupt 
should  recoup  the  amount  appropriated.  I  am  willing  to 
make  the  order  upon  the  condition  that  the  bankrupt  pay 
that  amount  to  the  official  assignee;  and  the  only  way  in 
which  I  would  dispense  with  the  condition  would  be  with 
the  consent  of  the  assignees,  and  upon  the  credit  of  the 
bankrupt's  assertion  that  he  is  a  pauper,  and  that  to  ask 
him  to  pay  £500  would  be  to  ask  him  to  perform  an  im- 
possibility. 

Linklater  asked  to  be  allowed  to  communicate  with 
the  assignees  (who  were  resident  in  the  country)  upon 
the  subject 

Mr.  Commissioner  GouLBUBN. — ^Very  welL  The  order 
will  not  be  drawn  up  until  this  day  week. 

June  17. — Linklaterf  for  the  assignees,  said,  that  since 
the  last  meeting  he  had  communicated  with  the  creditors 
in  reference  to  the  suggestion  made  by  his  Honour,  that 
the  bankrupt  should  be  allowed  to  surrender  without  any 
condition  as  to  the  recouping  of  the  £500  taken  with 
him  to  Spain.  The  creditors  generally  seemed  desirous 
that  the  bankrupt  should  be  allowed  unconditionally  to 
surrender,  and  although  an  individual  creditor,  Mr.  Fryer, 
was  opposed  to  that  course,  he  (Linklater),  as  represent- 
ing the  assignees,  felt  bound  to  accede  to  the  wishes  of 
the  creditors.  He  did  so  in  the  hope  that  Colonel  Waugh 
would  give  that  full  account  which  he  had  promised  to 
render.  Of  course  it  was  still  open  to  any  creditor  to 
prosecute  at  the  public  expense,  but  that  was  not  the 
course  intended  to  be  taken  by  the  assignees. 

Mr.  Commissioner  Goulbukn. — ^The  assignees  are  en- 
titled to  credit  for  the  mode  in  which  they  have  acted. 
The  bankrupt  will  be  allowed  to  surrender  uncondition- 
ally; and  in  order  to  obviate  any  difficulty  as  to  an 
appeal,  I  will  make  an  order  following  the  terms  of  the 
prayer  of  the  petition,  giving  the  bankrupt  leave  to  Bur- 
render  on  a  certain  day;  and  that  day  will  be  this  day 
three  weeks  (July  8). 

Order  accordinghj. 


He  Anonymous.^ 


June  30. 


^Wi  si'ctivn  vf  the  Hanhmptcy  Act,  \S(ii—Ji(dffment 
debtor  summons  —  Time  enlarged  for  shon-ing  caase 
against  adjudication — Practice, 

nhere  a  debtor  luts  allateed  his  wife  a  separate  main- 
tenanccy  and  sh^,  notwit1i$tandingy  incurs  further  debts, 
and  the  debtor  through  ignorance  has  suffered  judgment , 
by  default,  and  has  been  adjudicated  a  bankrupt  vnder 
the  Judgment  debtor  stimmons  clauses  of  tlie  Banki^tptcg 
Act,  1861,  the  OmH  extended  for  a  few  days  the  time 
for  shotting  cause  against  the  aefjvdication. 

In  this  case  a  judgment  debtor  summons  had  been  is- 
sued under  the  7Gth  section  of  the  Bankruptcy  Act,  1 861, 
against  the  debtor,  a  non-trader,  temporarily  staying  at 
Boulogne-sur-Mer,  France.     The  summons  having  been 
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duly  aerved  upon  tlie  debtor,  and  adjudication  haying  been 
made,  to-day  was  appointed  for  the  purpose  of  showing 
cause  against  it. 

JDowie  aiq>eared  in  support  of  the  adjodioation. 

C.  £.  ZewU  (solicitor),  for  the  debtor,  implied  for  further 
time  for  the  purpose  of  showing  cause  against  the  adjudi- 
cation. He  said  that  the  debtor  had  allowed  his  wife  a 
separate  maintenance,  and  that  she  had,  notwithstanding, 
incurred  further  debts.  The  debtor  being  served  wi& 
process,  treated  it  with  contempt,  and  judgment  passed 
against  him.  An  application  was  now  pending  for  the 
purpose  of  setting  aside  the  judgment. 

Mr.  Commissioner  Holbotd. — By  the  84th  section, 
'*  the  debtor  shall  be  allowed  seven  days  from  such  notice, 
or  such  further  time  as  the  Court  shall  think  fit  for  ap- 
pearing to  show  cause  against  the  adjudioatioB."  I  think, 
under  the  circumstances,  a  few  days'  ^  furUier  time  "  may 
bo  allowed. 

Order  avoordiiigly. 

Solicitors  for  the  bankrupt,  yichvU  k  Clark, 


Q.B. 
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Bill  of  sale — Mistake  as  to  st$m  intended  to  be  secured — 

Absence  qf fraud. 

The  insertion  in  a  bill  of  sale  knowingly  of  a  wrong 
sum  does  not  necessarily  invalidate  the  security  as  against 
creditors f  if  it  be  done  irUhout  fraud,  and  with  the  inten^ 
tion  of  making  the  sectwity  available  only  to  the  ea^tent  of 
the  sum  actually  due. 

This  was  an  action  of  trover  brought  against  the  as- 
signees of  a  bankrupt,  to  recover  certain  goods  which  the 
assignees  had  seized,  and  to  which  the  plidntiff  claimed 
title  under  a  bill  of  sale. 

At  the  trial  of  the  ease  before  Mr.  Justice  Byles,  the  fol- 
lowing facts  were  proved.  A  sum  of  £350  was  advanced 
by  the  plaintiff  to  tjie  bankrupt,  who  was  his  nephew, 
and  a  conditional  bill  of  sale  of  the  goods  in  question 
was  given  by  the  bankrupt  to  secure  that  amount 
After  some  time  it  was  agreed  that  the  bankrupt  should 
execute  an  absolute  bill  of  sale  to  the  plaintiff,  and 
instructions  were  given  for  its  preparation.  After  this 
agreement,  but  before  the  execution  of  the  absolute  bill 
of  sale,  the  bankrupt  paid  off  £113  7s.  lid.  of  the  debt; 
but  by  a  mistake  the  original  sum  of  £850  was  inserted 
in  the  bill  of  sale.  When  the  bill  of  sale  was  executed 
the  mistake  was  noticed,  but  the  parties  agreed,  in  order, 
as  they  said,  to  save  law  costs,  that  the  amount  should 
not  be  altered,  but  that  the  error  should  be  the  subject  of 
future  arrangement. 

The  bill  of  sale  authorised  the  bankrupt  to  remain  in 
posisession  of  the  goods,  and  gave  leave  to  the  plaintiff 
to  enter  after  having  legally  demanded  the  sum  secured. 
Afterwards,  the  goods  having  been  seized  under  an  exe- 
cution, the  plaintiff's  agent  formally  demanded  the 
£350,  and,  the  sum  not  being  paid,  took  possession  of  the 
goods  under  the  bill  of  sale.  When  the  demand  was  made 
the  bankrupt  stated  in  the  presence  of  the  sheriff's 
officer  that  part  of  the  sum  was  paid  off,  and  that  the 
security  was  only  available  for  the  balance. 

The  defendants  afterwards  took  forcible  possession  of 
the  goods,  and  turned  out  the  man  whom  the  plaintiff 
had  left  in  possession  of  them. 

The  juzy  found  that  the  wrong  sum  had  been  inserted  in 
^e  bill  of  sale,  but  that  it  was  done  without  any  fraudu- 
lent inteation  and  in  oontemplation  of  aome  future  ar- 
rangement between  the  parties. 


The  learned  judge  thereupon  directed  a  verdiot  to  be 
entered  for  the  defendants,  reserving  leave  to  the  plain- 
tiff to  move  to  enter  a  verdict  for  him  if  the  Court  dionld 
be  of  opinion  that  the  above  facts  did  not  invalidate  the 
bill  of  sale. 

KarslakCf  Q.C.,  having  moved  pursuant  to  leave  re- 
served, 

Montague  Smith,  Q.C.,  and  H.  T,  Cole,  for  the  defend- 
ants, showed  cause  against  the  rule,  and  oontended  that 
although  there  was  no  moral  fraud  the  faota  as  against 
the  assignees  amounted  to  such  a  legal  fraud  as  would 
invalidate  the  bill  of  sale. 

Karslake,  Q.C.,  and  Buller,  for  the  plaintiff,  were  not 
called  upon. 

WioHTMAN,  J. — I  am  of  opinion  that  in  tiiiis  oaae  our 
judgment  must  be  for  the  plaintiff.  It  iH[H)®ar8  that  there 
had  been  a  mistiake  in  drawing  up  the  bill  of  sale  as  to 
the  amount  which  was  due,  but  that  before  the  deed  was 
fully  executed  the  parties  knew  that  the  sum  inaerted  in 
the  bill  of  sale  was  not  the  exact  sum  due,  and  that  know- 
ing this,  but  still^without  any  fraudulent  intent,  and  with- 
out any  purpose  tiiat  it  should  be  made  availabla  as  a 
security  for  a  larger  sum  than  was  really  due,  they  exe- 
cuted the  biU  of  sale.  It  seems  to  me  to  be  too  much  to 
say  that  this  deed  is  therefore  void  intot^.  If  suoh  a  role 
were  to  be  strictly  applied,  the  tmallest  amount  of  nua- 
statement  in  the  amount  stated  to  be  secured  by  a  dead 
would  invalidate  it  altogether,  even  though  the  transaction 
were  perfectly  bond  fide  with  respect  to  the  sum  which 
was  intended  to  be  secured.  Nodoubt  suoh  an  act  a«  this 
may  appear  at  first  sight  to  be  suspioions,  but  the  jury 
have  had  the  facts  inreaented  to  them,  and  th^  have  found 
that  there  was  no  fraud  at  all  in  the  traasactiim,  but  that 
when  the  parties  found  that  the  deed  was  nx»t  perteotlj 
right,  they  agreed  that  it  should  only  be  available  to  the 
amount  that  was  really  due.  It  was  argued  on  behalf  of 
the  defendants  that  the  oreditoni  might  have  been  misled 
by  means  of  the  registration  of  the  deed;  but  it  aeeaa  to 
me  that  the  same  objection  might  apidy  if  some  part  of 
the  aecurity  had  been  paid  off  since  the  execution  of  the 
deed;  and  in  that  oase  it  could  not  be  said  that  the  deed 
would  not  be  available  for  the  amount  that  was  really  due. 
I  am  of  opinion  that  the  rule  should  be  made  abeoluta. 

Blackbubn,  J. — I  am  of  the  same  opinion.    The  bill 
of  sale  was  prepared  for  £350,  which  was  the  sum  which 
at  that  time  was  intended  to  be  secured.    But  in  the  in- 
terval between  the  time  when  it  was  prepared  and  th^ 
time  when  it  was  executed,  the  sum  had  been  reduoMt  by 
£113  7s.  lid.,  and  the  plaintiff  and  his  neph^W',  well 
knowing  that  the  £350  had  been  reduced  by^lIS  7s.  lid. 
but,  in  an  unbusinesa-like  manner,  thinl^iiig  the  mistake 
of  no  consequence  and  wishing  ^  save  costs,  executed  it 
as  a  seourii^y  for  £350,  though  a  less  sum  was  intended  to 
be  secured.    Now  no  doubt  the  fact  that  too  large  a  sum 
was  secured  would  be  very  strong  and  cogent  evidence,  if 
unexplained,  to  lead  the  jury  to  the  conclusion  that  the 
deed  which  purported  to  be  a  security  for  a  larger  amount 
than  was  intended  to  be  secured  had  been  made  fraudu- 
lently, and  with  the  intention  of  defrauding  the  creditors 
of  the  difference  between  the  sum  due  and  the  sum  in- 
serted.   But  in  this  case  the  plaintiff  and  defendant  aeexn 
to  have  been  able  to  give  a  clear  explanation  of  what  took 
place,  and  to  show  to  the  satisfaction  of  the  jury,  and  as 
I  understand  to  the  satisfaction  of  every  one,  that  reiUly  and 
truly  this  was  only  an  unbusiness-like  act  without  any 
fraudulent  intent,  and  that  they  intended  that  the  deed 
should  only  operate  to  the  extent  of  the  sum  really  due. 
Then  comes  the  question  whether  that  avoids  the  deed« 
I  think  there  is  no  ground  for  saying  that  it  should  do  ao. 
The  governing  statute  on  this  point  is  the  13  Elix.  o.  5., 
but  that  statute  speaks  of  ^  fnuidulent  deed,  and  this  is 
expressly  found  not  to  be  fraudulent   It  seems  to  m»  Hirnt 
I  the  deed  is  still  in  force  as  agdnst  tfa»  assignees  for  tKe 
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fom  imUj  dae  between  the  parties,  and  t^at  oonaeqaentlj 
this  role  should  be  made  absolute. 

Hule  absolute 

Attorney  lor  the  plaintiff,  8.  C.  FrankUh. 

Attorneys  for  the  defendants,  Bogerson  «J'  Ford, 


QB. 


May  80;  June  3. 
Weiqut  It.  The  Surveyor  of  Frant. 


Highway  —  Diversion  of  road  —  Resoltttion  of  vestry  — 
5  ^'  6  Will.  4,  c.  60,  99,  84,  113 — Boad  ivlthin  the 
limits  of  a  special  Act. 

Where  a  puhlic  highway ^  which  u  9ituated  locally  within 
iht  boundaries  of  a  certain  parish,  is  also  within  tlic  limit9 
of  a  heal  improve fnent  Act,  and  tlte  commissioners  ap- 
pointed by  that  Act  are  liable  to  tlie  repair,  and  entitled 
to  the  control  and  management  of  the  said  highway,  but  no 
provision  is  made  by  the  local  Act  for  its  diversion,  t/ie 
inhabitants  qf  the  pa-rish  in  which  tJie  road  is  situated,  in 
vestry  assanbled,  have  no  authority  under  5  ^  G  Will.  4, 
c.  50,  9,  82  (Th>e  General  Highway  Act),  to  direct  their 
surveyors  to  make  an  application  to  the  justices  to  view 
the  same  in  order  to  its  being  stopped  up  or  diverted,  and 
a  certificate  of  two  justices  grounded  on  such  an  applica- 
t  Ian  is  roid. 

Quaere,  whether  in  such  a  case  the  commissioners,  under 
the  Local  Improvement  Act,  have  authority  to  make  such 
an  applieation  to  tlie  Justices  under  section  Si  of  5  ^  0 
Mill.  4,  0.  60,  ar  wliether  such  an  application  is  pre- 
cluded by  the  operation  of  section  113  ^  that  Act. 

Begf.  V.  Shiles  (1  Q  B.  919),  commented  on. 

This  was  a  special  case  stated  for  the  opinion  of  the 
Court  under  the  12  &  13  Yiot.  c.  45,  s.  11,  by  consent  and 
by  order  of  Mr.  Justice  Mellor,  on  an  appeal  agtiinst  an 
order  of  the  quarter  sessions  of  the  eastern  division  of  the 
county  of  Sussex,  directing  that  a  certain  highway  for 
foot  passengers  in  the  parish  of  Frant  should  be  diverted 
and  another  footway  substituted  in  place  of  it. 

It  ai^)eared  from  the  case  that  the  inhabitants  of  the 
parish  of  Frant  in  vestry  assembled  had  directed  the  re- 
spondents (the  surveyors  of  the  parish  of  Frant)  to  i^ply 
to  the  justioes  to  view  the  said  highway  and  a  highway 
proposed  to  be  substituted  for  it;  that  the  justices  had  so 
viewed  it  and  had  certified,  among  other  flings,  that  the 
proposed  new  highway  was  more  commodious  than  the  old 
highway  (for  reasons  stated  by  them),  and  also  nearer  by 
three  f  eel^  and  their  certificate  was  duly  enrolled  in  the 
couxt  of  quarter  sessions. 

The  Appellant  (who  was  the  surveyor  duly  appointed 
and  acting  under  the  Tunbridge  Wells  Improvement  Act), 
appealed  against  thia  order,  and  a  jury  were  empanelled 
to  try  the  question.  The  jury  found  that  the  proposed 
new  highway  would  be  more  oommodius  than  the  old 
highway,  and  that  the  party  appealing  would  not  be 
injured  or  aggrieved  thereby;  but  they  did  not  find  that 
the  proposed  new  highway  was  nearer  than  the  old  high- 
way. The  justices  thereupon  made  an  order  directing  the 
old  highway  to  be  stopped  up,  and  the  new  highway  to 
b3  substituted  in  its  place.  Against  this  order  the  present 
apneal  was  brought. 

It  was  admitted  that  the  highway  in  question,  though 
it  was  within  the  parish  of  Frant,  was  also  within  the 
limits  of  the  Tunbridge  Wells  Improvement  Act  (9  &  10 
Yict.  c.  cxlix)  and  that  the  Commissioners  appointed 
under  that  Act  had  thereby  power  to  repair  and  main- 
tain the  highways  within  the  limits  of  their  Act,  and 
tie  highways  were  placed  under  their  control  and 
management;  but  that  no  provision  was  made  by  the  local 
Act  for  the  stopping  up  or  diversion  of  the  said  highways. 
Various  objections  were  made  to  the  order  appealed 
against;  but  the  chief  objections  were,  first,  that  the  order 
was  void  because  the  jury  had  not  found  that  the  road 


was  nearer  as  well  as  more  commodious;  and  secondly, 
that  the  certificate  of  the  justices  was  bad  on  the  grounid 
that  the  road  in  question  being  within  the  limits  of  the 
Tunbridge  Wells  Improvement  Act,  the  inhabitauts  of  the 
parish  of  Frant  in  vestry  assembled  had  not  authority  to 
direct  the  surveyors  to  make  the  aiH[>lication  on  which  it 
was  based. 

May  80. — Hurst  (Lush,  $.C.,  and  Conway  with  him), 
on  behalf  of  the  respondents,  as  to  the  first  objection, 
admitted  that  the  case  of  Beg.  v.  Shiles,  1  Q.  B.  919,  seemed 
to  support  the  objection,  but  contended  that  that  case 
was  inconsistent  with  the  language  and  intention  of  the 
Act;  and  as  to  the  second  objection,  he  referred  to  the 
case  of  Beg.  v.  Paynter,  13  Q.  B.  899,  as  affording  a  suffi- 
cient answer  to  the  objection. 

Thrupp  {Bavill,  Q.C.,  with  him)  was  proceeding  to 
argue  in  behalf  of  the  appellant,  relying  on  the  case  of 
Beg.  V.  Shiles,  when 

The  Court*  expressed  a  doubt  as  to  the  authority  of 
Beg.  V.  Shiles,  but  stated  that  in  their  opinion  it  would  be 
more  respectful  to  the  judges  who  decided  that  case, 
if  it  were  to  be  overruled,  that  it  should  be  considered  by 
a  full  court,  and  adjourned  the  further  hearing  of  the 
i^peal  to  the  drd  of  June. 

June  3. — A  full  Court  not  having  met,  it  was  proposed 
to  adjourn  the  case  again,  but 

Bovill,  Q.O.,  on  behalf  of  the  respondents,  stated  that 
he  would  not  raise  the  question  involved  in  the  case  of 
Beg.  V.  Shiles,  but  would  confine  himself  to  the  second  ob- 
jection stated  above. 

Bovill,  Q.C.  {Thrupp  with  him),  contended  that  by  the 
113th  section  of  the  General  Highway  Act  (5  &  6  WilL  4, 
c.  50),  the  Act  did  not  apply  to  a  road  such  as  the  pre- 
sent, which  was  paved  and  repaired  by  virtue  of  the  pro- 
visions of  the  Local  Act  above  referred  to;  and  that  the 
road  not  being  repaired  by  the  parish  of  Frant,  could  not 
be  stopped  up  in  pursuance  of  an  application  made  by  di- 
rection of  the  vestry  of  that  parish. 

Lush,  Q.C.  {Hurst  and  Comvay  with  him),  contended, 
upon  the  authority  of  the  case  of  Beg.  v.  Paynter,  13  Q.  B. 
399,  that  by  the  true  construction  of  section  113  it  only 
prevented  the  operation  of  the  Act  in  respect  to  the  paving, 
repairing,  &c.,  or  diverting  of  a  highway  where  such  paving, 
repairing,  &c.,  or  diverting  respectively,  were  provided  for 
by  the  Local  Act;  and  that  inasmuch  as  no  provision  was 
made  by  the  Local  Act  in  this  case  for  the  diverting  of 
the  roads  within  its  limits,  the  provisions  of  the  General 
Highway  Act  were  still  in  force  as  to  such  diverting;  and 
that  the  vestry  of  the  parish  of  Frant,  in  which  the  road 
was  locally  situated,  were  the  proper  vestry  to  put  the 
said  Act  in  force. 

CocKBURK,  C  J. — I  am  of  opinion  that  the  order  for 
diverting  this  highway  is  bad,  and  must  be  quashed.  The 
question  is  whether  the  highway  was  or  was  not  capable 
of  being  diverted  under  the  84th  section  of  the  General 
Highway  Act,  and  I  am  of  opinion  that  it  was  not.  It 
is  admitted  as  a  fact  that  by  the  provisions  of  the  Tun- 
bridge Wells  Improvement  Act  the  road  in  question  is 
taken  out  of  the  jurisdiction  and  control  of  the  parish  of 
Frant,  and  is  made  part  of  the  district  within  which  the 
highways  are,  under  the  Local  Act,  brought  within  the 
jurisdiction  and  placed  under  the  control  of  certain  local 
commissioners.  As  far,  therefore,  as  maintenance  of  that 
road  is  concerned,  and  the  liability  to  legal  proceedings  if 
it  is  not  kept  in  repair,  the  road  in  question  is  altogether 
taken  out  of  the  parish  of  Frant.  And  it  appears  to  me 
that  independently  of  the  113th  section,  it  would  be  very 
difficult  to  contend,  in  effect,  that  the  84th  section  any 
longer  applies  to  this  road.  The  84th  section,  as  a  con- 
dition procedent  to  the  diversion  of  a  road,  makes  it  abeo- 
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lutely  essential  that  the  assent  of  the  inhabitant  in  vestry 
should  be  obtained  to  the  diversion  of  the  road.  It 
provides  that  after  such  assent  is  obtained,  if  two 
justices  think  proper  to  act  upon  an  inspection,  thev  may 
divert  the  road.  But  the  action  of  the  inhabitants  in 
veslry  assembled,  declaring  that  it  is  expedient  that  the 
highway  should  be  stopped  up,  is  a  condition  precedent  to 
their  proceedings.  Now,  if  we  refer  to  the  5th  section 
(the  interpretation  clause),  we  find  that  where  anything 
is  prescribed  to  be  done  by  the  inhabitants  in  vestry  as- 
bembled,  the  same  shall  be  construed  to  extend  to  any 
meeting  of  the  inhabitants  contributing  to  the  highway- 
rates  in  places  where  there  is  no  vestry  meeting,  provided 
that  the  same  notice  shall  have  been  given  of  the  said 
meeting  as  would  be  required  by  law  for  the  assembling 
of  a  meeting  in  vestry.  It  is  plain  that  by  the  term 
"  vestry  "  in  the  84th  section  is  meant  the  inhabitants  of 
the  parish  or  other  district  bound  to  repair  and  contri- 
buting to  the  repair  of  whatever  road  may  be  in  question. 
The  parish  is  bound  to  maintain  the  road  in  repair, 
and  is  liable  to  indictment  if  the  road  is  out  of 
repair.  The  inhabitants  interested  in  it  are  to  appoint  a 
surveyor,  or  if  several  parishes  form  themselves  into  a 
district,  a  district  surveyor  is  appointed.  The  surveyor 
HO  appointed  is  to  levy  a  rate  for  the  purpose  of  maintain- 
iug  the  road.  The  machinery  of  the  Act  shows  that  the 
inhabitants  of  the  parish  liable  to  repair  the  road  are  re- 
ferred to  throughout  the  Act.  And  therefore  in  section  Si 
the  term  "  inhabitants  in  vestry  a.«pembled'*  must  mean 
the  inhabitants  of  that  dirtrict  which  is  bound  to  repair 
the  road  in  question.  Now  by  the  provisions  of  the  Local 
Act,  the  parish  of  Front,  as  a  parish,  is  no  longer  liable 
to  repair  this  road.  For  the  purposes  of  maintaining  this 
road  the  parish  of  Frant  at  large  is  therefore  altogether 
a  stranger  to  this  road.  I  do  not  say  that  that  considera- 
tion is  in  itself  sufficient,  although  it  would  have  a  strong 
effect  on  my  mind  to  satisfy  me  that  the  84th  section  was 
never  intended  to  apply  to  a  case  like  the  present.  The 
inhabitantc  who  have  to  repair  the  road,  and  who  are  the 
best  able  to  form  a  judgment  as  to  whether  it  is  expedient 
that  the  road  should  be  stopped  up  or  otherwise,  are,  I 
think,  in  point  of  justice  the  proper  persons  to  determine 
that  quest icn.  But  here  the  inhabitants  of  the  parish 
of  Frant  have  not  to  repair  this  road.  It  is  taken  out  of 
their  control,  and  therefore  it  seems  contrary  to  the  spirit 
as  well  as  to  the  general  policy  of  the  Act,  that  they 
should  have  any  thing  to  do  with  the  question  of  diver- 
t^ion.  Then  comes  section  113,  and  I  think  that  all  these 
observations  assist  us  very  materially  in  determining 
what  is  the  effect  of  that  provision.  Now  its  terms 
apply  to  any  roads  "  which  now  are  or  may  hereafter  be 
paved,  repaired,  cleansed,  broken  up,  or  diverted  under  or 
by  virtue  of  the  provisions  of  any  local  or  personal  Act 
or  Acts  of  Parliament."  Mr.  Lush  says  that  you  must 
construe  that  section  reddendo  singula  itingnlU,  and  that 
its  provisions  do  not  apply  unless  in  the  case  of  a  road 
which  is  already  to  be  diverted  under  a  local  Act.  I  quite 
agree  with  him  in  saying  that  there  is  no  provision  in 
the  special  Act  to  enable  the  commii^sioners  of  Tunbridge 
Wells  to  divert  the  road  by  means  of  an  order  of  the  jus- 
tices, or  in  any  other  way.  But  I  do  not  think,  bearing 
in  mind  the  observations  which  I  have  already  made 
that  we  are  bound  in  this  case  so  to  construe  the  Act. 
I  think  it  would  be  very  inexpedient,  I  had  almost  said 
unjust,  to  construe  it  so  as  to  say  that  where  all  liability 
in  respect  of  the  road  and  all  control  over  the  road  is 
taken  from  the  parish  authorities,  and  transferred  to 
other  persons,  that  there  they  who  are  no  longer  subject 
to  the  burdens  shall  be  the  parties  to  take  the  initiative 
and  to  determine  whether  or  no  the  road  is  to  be  stopped 
up.  The  113th  section,  though,  in  my  opinion,  indepen- 
dently of  the  other  sections  of  the  Act,  it  is  capable  of  a 
larger  interpretation,  ought  to  be  interpreted  in  the 
manner  I  have  pointed  out  in  order  to  bring  it  into  har- 
mony with  the  rest  of  the  Act.    We  were  pressed  with 


the  case  of  Heff.  v.  Paynt^,  13  Q.  B.  399,  but  I  do  not 
think  that  that  case  applies.  The  whole  question  in  that 
case  was  whether  certain  property  was  liable  to  highway 
rates  because  liable  to  poor  rates.  And  I  think  that 
the  true  construction  of  the  statute  was  pointed  out  by 
Mr.  Justice  Patteson  in  his  judgment.  He  said  that  the 
118th  section  does  not  apply  to  a  case  of  rating  at  all;  it 
applies  to  provisions  for  paving,  repairing,  cleansing, 
breaking  up,  or  diverting  any  road  which  as  to  any  of 
these  things  is  subject  to  a  local  Act.  I  think  that  when- 
ever a  road  comes  within  any  one  of  these  terms — ^where 
it  is  liable  to  be  paved,  or  repaired,  or  cleansed,  or  broken 
up,  or  diverted  under  the  provisions  of  a  local  Act — there 
this  Act  does  not  apply  to  it.  But  the  section  does  not 
relate  at  all  to  a  question  of  rateability.  Therefore,  quite 
concurring  with  the  judgment  of  the  Court  in  the  case  of 
Ifeff.  V.  Paynter,  I  do  not  think  that  that  will  prevent 
our  giving  the  judgment  in  this  case  for  the  appellant.  I 
think  that  section  113  takes  this  case  entirely  out  of  the 
operation  of  the  Highway  Act:  and  although  it  may  be 
true  that  the  Legislature  has  omitted  to  provide  for  the 
diversion  of  a  road  within  the  limits  of  a  local  Act,  it  is 
not  for  us  to  supply  the  omission. 

Blackburn,  J. — One  of  the  points  submitted  to  us  by 
the  sessions  is  this,  whether  the  two  justices  had  jurisdiction 
to  grant  the  certificate  for  the  diversion  of  this  highway. 
The  case  of  Iteg.  v.  TJie  Justices  of  Worcestershire,  3 
E.  &  B.  477,  decides  that  two  justices  have  not  jurisdiction 
to  grant  a  certificate  for  the  diversion  of  a  highway 
unless  the  surveyors  are  authorized  to  make  the  applica- 
tion, the  surveyor  being  put  in  motion  by  the  proper 
vestay.  Then  we  must  refer  to  ection  84  to  ascertain  who 
are  the  proper  vestry  to  put  he  surveyor  in  motion.  I 
think  that  by  5  &  G  Will.  4,  c.  50,  s.  84,  the  surveyor  must 
be  the  surveyors  of  the  district  in  which  the  road  is  situa- 
ted, and  that  the  vestry  must  be  the  vestry  who  have  juris- 
diction over  the  roads  in  the  district  in  which  this  road  is 
situated.  Where  a  great  parish  has  a  large  number  if  villa 
or  hamlets  each  maintaining  its  own  highways,  it  cannot  be 
intended  that  the  power  of  diverting  a  highway  should 
be  vested  in  the  vestry  of  the  large  parish.  It  seems  to 
me  that  after  the  passing  of  the  Tunbridge  Wells  Act  the 
inhabitants  of  the  parish  of  Frant  were  not  the  "*  inhabi- 
tants in  vestry  assembled  "  for  the  district  in  which  this 
road  is  situated.  I  do  not  rest  my  judgment  upon  the 
ground  that  the  Highway  Act  does  not  apply  to  a  road 
such  as  the  present,  and  that  it  does  not  give  authority 
to  the  inhabitants  of  Tunbridge  Wells  in  vestiy  assembled, 
if  they  should  so  resolve,  to  call  upon  two  justices  to  view 
the  highway  for  the  purpose  of  its  being  diverted.  My 
opinion  is  that  the  vestry  of  the  parish  of  Frant  are  not 
the  proper  vestry  to  take  the  initiative  in  this  C8«e. 

Mellor,  J. — I  agree  with  what  has  fallen  firom  my 
Lord  with  reference  to  the  distinction  between  the  caee 
of  Jfcg.  V.  Paynter  and  the  present  case.  I  think  that 
the  General  Highway  Act  does  not  give  jurisdiction  in 
this  case  to  the  vestry  of  the  parish  of  Frant,  and  that 
consequently  the  order  of  justices  was  erroneous. 

Order  of  justices  discharged. 

Attorneys  for  the  appeUants,  Cole  <J-  Tamer, 

Attorneys  for  the  respondents,  Palmer^  Palmer,  ^  Bull, 


Q.B.  June  2o. 

Jn  the  maUer  of  Beown  r.  LONDON  AND  North 
Western  Railway. 
Co^tnty  CouH'—Jurisdictum^Meaning  of  **  carry  ofi  bust- 
w^j,,"— 9  ^  10  Vict.  c.  96,  8.  CO—Jfailnray  company, 
A  railway  company  cannot  he  said  to  ^  carry  on  hvsi- 
ness  "  icithin  the  9  S'  ^0  Vict.  c.  95.  s.  60,  at  any  place 
other  than  at  their  principal  office,  and  they  cannot  there- 
fore  he  properly  siied  in  the  covnty  court  of  a  district 
trhere  they  have  a  large,  hut  not  their  principal,  station. 
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Common  Law.      In  the  matter  op  Bbown  v.  London  and  North  Western  Railway  Co.     Common  Law. 


2"Ae  L.  and  N.  IK  Railway  Company y  whote  principal 
a^ee  U  in  London^  were  sued  in  the  County  Court  of  C.^ 
tvhere  they  have  a  large  but  subsidiary  station.  T/iey  ap^ 
penred  under  protest^  and  the  cause  having  been  heard, 
the  plaintiff  recovered  judginent  against  them.  The  judge 
of  tite  county  court  having  refused  to  direct  that  execution 
should  issue,  the  plaintiff  applied  for  an  order  under 
19  «^  20  Vict.  c.  108,  s.  43,  to  compel  him  to  do  so.  The 
application  was  re/used  on  the  ground  tluit  tlie  judge  had 
no  Jurisdiction  to  try  the  cause,  the  compani/s  station  at 
C.  ruft  being  their  principal  office. 

This  was  an  application  made,  nnder  the  1 9  &  20  Vict. 
c.  108,  8.  43,  for  a  rale  to  compel  the  registrar  of  the 
Chester  County  Court  to  issue  execution  in  a  case  of  John 
Brown,  plaintiff,  and  the  London  and  North-Western 
Railway  Company,  defendants. 

The  facts  of  the  case  as  borne  out  by  the  affidavits  are 
shortly  as  follows: — 

John  Brown,  the  plaintiff  in  the  county  court  action, 
was  a  musician,  a  harpist  by  profession.  In  January  last 
he  got  an  engagement  to  play  at  some  concerts  in  London. 
He  left  Dublin,  where  he  then  resided,  by  steamer  on 
Thnraday  the  29th  of  January,  with  his  harp,  arrived  in 
Liverpool  on  Friday  morning,  and  on  the  same  afternoon 
left  Liverpool  for  London  by  way  of  Chester.  There  he 
fell  abort  of  money,  and  inquired  of  the  manager  of 
the  company,  if  he  would  grant  him  a  ticket  on 
the  security  of  his  harp,  at  the  same  time  stating  that 
the  harp  must  be  sent  up  to  London,  as  he  wanted  it  to 
play  at  some  concerts  at  St.  James's  Hall.  The  manager 
a^preed  to  do  this,  and  the  next  morning  (Saturday)  the 
harp  was  left  by  Mr.  Brown  in  the  hands  of  the  company. 
Mr.  Brown  left  by  the  train  at  nine  o'clock,  a.m.,  and  the 
harp  was  to  be  sent  up  by  the  train  following.  He  ar- 
rived in  London  on  Saturday  afternoon,  and  in  the  even- 
ing went  to  Euston-square  to  receive  and  redeem  his  harp. 
It  was  brought  out  to  him,  when  he  found  it  broken  and 
smashed.  He  at  once  complained,  and  demanded  com- 
pensation. After  several  interviews  with  the  manager 
he  gave  Mr.  Brown  a  ticket  back  to  Chester  free  of  charge 
and  excused  his  payment  of  the  mortgage  on  the  harp. 
Mr.  Brown  stated  he  would  not  accept  these  terms  as 
entire  compensation,  and  accordingly  brought  an  action 
in  the  Chester  County  Court  for  damages. 

The  case  was  tried  on  the  13th  of  March  before  J.  W. 
Harden,  Esq.,  judge,  and  a  jury  of  the  oourt,  when  Mr. 
W.  H.  Churton,  solicitor,  appeared  for  Mr.  Brown,  and  Mr. 
Preston,  solicitor,  for  the  company. 

At  the  close  of  the  plaintiff's  case  Mr.  Preston  took  on 
objection  to  the  jurisdiction  of  the  Court,  on  the  grounds, 
1  st,  that  the  whole  cause  of  action  did  not  arise  in  the 
district  of  the  court,  and,  2nd,  that  the  defendants  did 
not  reside  or  "  carry  on  their  business"  within  the  district. 
After  a  long  argument,  the  judge  said  that  he  thought 
the  best  course  would  be  to  let  the  case  go  upon  the 
merits  to  the  jury. 

The  defendants  accordingly  opened  and  proved  their 

case,  and,  the  judge  having  summed  up,  the  jury  returned 

a  verdict  for  the  plaintiff  with  £27  damages. 

^  Immediately  after  the  verdict   the  judge  said  execu- 

ion  must  not  issue  without  leave  of  the  Court,  inasmuch 

as  he  doubted  his  jurisdiction. 

The  usual  order  for  the  payment  of  the  amount  re- 
covered, and  costs,  was  served  on  the  defendants,  but  they 
declined  to  comply  with  it.  The  plaintiff's  attorney  there- 
upon requested  the  registrar  of  the  court  to  issue  execu- 
tion, but  he  refused,  and  stated  that  the  judge's  leave 
must  be  obtained  first.  An  application  was  therefore 
made  to  the  judge,  but  he  refused  to  make  any  order  on 
the  subject,  and  the  result  was  the  present  application  to 
this  Court 

The  case  came  before  the  Court  on  the  10th  of  June, 

when  several  points  were  raised  which  are  not  material 

.to  the  present  question,  and  in  which  the  Court  decided 


in  favour  of  the  defendants.  And  the  case  ultimately 
turned  on  the  question  whether  (as  was  contended  on 
behalf  of  the  plaintiff),  the  defendants,  the  London  and 
North  Western  Railway  Company,  **  carried  on  business  *' 
at  Chester  station,  within  the  meaning  of  9  &  10  Vict. 
c.  95,  s.  60,  cited  below.  As  to  this  point,  the  case  was  ad- 
journed for  further  affidavits.  Upon  the  further  affidavits  it 
appeared  that  the  company  maintained  a  large  staff  and  ap- 
pliances at  the  Chester  station,  and  that  they  employed  a 
resident  manager  there,  who  exercised  a  general  superin- 
tendence and  authority  over  that  portion  of  their  business, 
of  which  Chester  is  the  centre.  But  it  also  appeared  that 
he  was  not  independent,  but  responsible  to  the  central  board 
of  directors,  whose  office  and  place  of  business  is  in  Euston- 
square,  London.  The  station  at  Chester  is  one  of  the 
largest  and  most  important  in  the  i>ossession  of  the  com- 
pany. The  9  &  10  Vict.  c.  95,  s.  60,  enacts  that  a  summons 
may  issue  **  in  any  district  in  which  the  defendants  or 
one  of  the  defendants  shall  dwell  or  carry  on  his  busi- 
ness at  the  time  of  the  action  brought,  or,  by  leave  of 
the  Court  for  the  district  in  which  the  defendant  or  one 
of  the  defendants  shall  have  dwelt  or  carried  on  his 
business  at  some  time  within  six  calendar  months  next 
before  the  time  of  action  brought,  or  in  which  the  cause 
of  action  arose,  such  summons  may  issue  in  either  of  the 
last  mentioned  oourts." 

Harington  now  showed  cause,  and  contended  that  the 
company  could  not  be  held  to  carry  on  business  within 
the  meaning  of  the  County  Court  Act  any  where 
except  at  the  central  station  at  Euston-square,  London. 
He  cited  Taylor  v.  Cron-latid  Gas  and  Coke  Company,  1 1 
Exch.  1,  3  W.  R.  368;  Minor  v.  South  Eastern  Railway 
Company,  26  L.  J.  C.  P.  39, 5  W.  R.  122;  Corbet  v.  General 
Steam  Navigation  Company,  28  L.  J.  Exch.  214,  7  W.  R. 
498;  Adams  v.  Great  Western  Railway  Company,  30 
L.  J.  Exch.  124,  9  W.  R.  254;  Shiels  v.  Great  NoHhern 
Railway  Cofnpany,  30  L.  J.  Q.  B.  331,  9  W.  R.  730; 
Sheils  V.  Rait,  7  C.  B.  116.  He  referred  also  to  section 
128  of  9  &  10  Vict.  c.  95. 

M*Intyre,  contrti,  contended  that  the  company  carried 
on  their  business  not  only  at  the  central  station  in  London, 
but  also  at  all  stations  of  such  magnitude  and  importance  as 
Chester,  where  there  was  a  resident  manager,  and  which 
was  the  centre  of  a  great  portion  of  their  traffic  and 
business.  He  cited  Turner  v.  Eoam,  2  E.  &  B.  512,  I 
W.  R.  434. 

WiOHTMAN,  J. — I  confess  that  at  first  I  doubted  whe- 
ther the  London  and  North  Western  Railway  Company 
might  not  be  properly  held  to  "carry  on  business" 
within  the  meaning  of  the  County  Court  Act  at  the 
Chester  station.  But  I  have  oome  to  the  conclusion  that 
such  a  holding  would  introduce  great  uncertainty  and  in- 
convenience. The  words  of  the  60th  section  are,  "such 
summons  may  issue  in  any  district  in  which  the  defen- 
dant or  one  of  the  defendants  shall  dwell  or  carry  on  his 
business  at  the  time  of  the  action  brought."  The  question 
therefore  is,  where  do  this  company  "  carry  on  their  busi- 
ness "?  It  was  admitted  by  Mr.  Macintyre  that  had  the 
station  been  a  small  or  subordinate  one,  it  could  hardly 
be  r^farded  as  a  place  where  the  company's  business  was 
carried  on.  But  then  it  is  contended  that  there  is  a  dif- 
ference, because  Chester  is  a  large  and  important  station. 
I  cannot  agree  with  this  distinction.  If  the  words  of 
the  Act  had  been  "  carry  on  their  business  or  part  of  their 
business  "  it  would  have  been  another  matter.  But  they 
are  not  so.  They  are  general  words,  and  can  only  apply 
to  a  particular  place  where  a  man  carries  on  his  general 
business.  Now,  in  this  case  it  seems  agreed  that  the 
manager  of  the  company's  affairs  at  Chester  only  has  the 
control  of  a  part  of  the  lines  belonging  to  them.  There- 
fore they  can  in  no  sense  be  said  to  "carry  on  their  busi- 
ness "  at  Chester  if  the  words  be  used  generally,  but  only 
to  carry  on  the  particular  business  of  that  portion  of  their 
line.    On  the  whole,  therefore,  I  am  of  opinion  that  the 


886 


THE  WEEKLY  REPORTER. 


[July  18, 186S.3   VoL  XI. 


Common  Law. 


Williams  r.  Groucott. 


Common  Law. 


<5ouiity  conrt  judge  had  no  jurisdiction  in  this  case.  It  is 
said  that  the  company,  by  submitting  to  the  jurisdiction 
at  all,  have  brought  much  inconvenience  on  tJie  plaintiff, 
and  that  if  they  had  intended  to  question  the  judge's 
power  they  should  have  applied  for  a  prohibition.  I 
think  that  would  have  been  the  better  course.  But  this 
cannot  affect  our  decision  now.  The  objection  raised 
being  tenable  in  point  of  law,  the  mandamus  cannot  be 
issued,  and  the  rule  must  be  discharged. 

Cbompton,  J. — I  am  of  the  same  opinion.     The  ques- 
tion is  simply  one  of  jurisdiction,  and  though  I  am  soiTy 
that  the  plaintiff  should  not  get  what  he  is  entitled  to, 
yet  I  cannot  blame  the  railway  company  for  raising  the 
question  before  us,  as  they  only  submitted  under  protest 
to  the  jurisdiction  claimed.  If  they  had  asked  for  a  prohi- 
bition I  am  satisfied  that  they  would  have  obtained  it,  and 
80  I  think  they  ought  to  succeed  now.     In  order  to  come 
to  a  decision,  we  must  look  at  the  words  of  the  section 
[the  learned  judge  here  read  the  section].      The  Court  of 
Exchequer  have  held,  with  regard  to  another  section  [the 
128th],  that "  dwelling  "  is  only  an  equivalent  for  "  carry- 
ing on  business,''  and  that  where  a  corporation  carries  on 
business,  there  it  may  be  said  to  **  dwell."    What,  then,  is 
the  meaning  of  "  carrying  on  business?"    Mr.  Maointyre 
argued  that  business  may  be  said  to  be  carried  on  gene- 
rally wherever  a  portion  of  it  is  carried  on,  and  that, 
therefore,  the  railway  company  in  this  case  may  be  said 
to  carry  on  business  at  Chester.     I  cannot  agree  to  this 
view  of  the    words.      If  it  were  the  right  one  then, 
wherever  the  cause  of  action  arises,  no  matter  how  remote 
from  the  county  court,  the  action  might  be  brought  against 
■uch  a  company  as  the  North  Western,  in  the  district  of 
any  small  station  which  the  plaintiff  might  select.     This 
construction  of  the  words,  therefore,  cannot  be  right,  and 
we  must  hold  that  "  business  "  must  mean  general  busi- 
ness.     I   agree  with  Mr.  Justice  Hill  when  he  says, 
(Skiels  V.  Great  Northern  Railway  Company)  in  words 
almost  applicable  to  this  case,  that  a  railway  company 
does  not  carry  on  business,  within  the  meaning  of  section 
60,  at  any  place  other  than  its  principal  office.      I  also 
agree  with  him  that  there  may  be  cases  in  which  a  general 
business  may  be  carried  on  in  two  places  by  a  private 
trader  or  firm,  but  I  do  not  think  this  to  be  one  of  them. 
In  my  opinion,  therefore,  in  which  I  am  fortified  by  that 
of  Mr.  Justice  Hill,  **  business  "  under  this  section  means 
that  a  general  business  which  is  only  carried  on  at  the 
principal  office.    The  rule  must  accordingly  be  discharged, 
but  without  costs. 

Blackbitrn,  J. — I  am  also  of  opinion  that  this  rule 
should  be  discharged.      The  question  turns  on  9  &  10 
Vict.  c.  95,  8.  60,  which  was  passed  to  regulate  the  place 
in  which  a  defendant  may  in  certain  cases  be  sued,  and 
enacting  [reads  section].     The  Legislature's  idea  doubt- 
less was  that,  if  the  sum  in  dispute  was  small,  it  would 
be  very  convenient  to  try  the  matter  either  where  the  de- 
fendant dwelt,  or  else  where  he  carried  on  his  business. 
The  sort  of  case  contemplated,  was,  for  example,  that  of  a 
person  who  keeps  a  shop  in  Westminster,  but  dwells  in  a 
suburban  villa;    and  it  gave  power  to  a  plaintiff  to  sue 
him  either  where  he  dwelt,  or  where  he  traded.    There 
may  be  cases,  indeed,  where  a  person  carries  on  business 
wiliin  the  meaning  of  the  section  at  more  places  than 
one.    Thus  he  might  be  a  partner  in  a  firm  at  Liverpool 
for  one  purpose,  and  in  a  firm  at  Manchester  for  another. 
That,  however,  would  be  an  exceptional  case.     Generally 
the  place  of  business  will  be  the  place  where  the  staff  and 
managing  body  are.    Now,  in  this  case,  the  railway  com- 
pany are  carrying  on  one  entire  business,  the  whole  of 
which  is,  it  is  admitted,  controlled  by  the  Euston-square 
Station  directors.    At  Chester  there  is  a  local  superinten- 
dent managing  the  affairs  of  that  part  of  the  line,  but  he 
is  under  the  control  of  the  London  directors.  Can  it  then  be 
said  that  the  company  carry  on  one  business  at  London, 

nd  another  at  Chester?    I  am  of  opinion  that  it  cannot, 


and  that  the  local  superintendent  manages  only  a  branch 
of  the  general  business.  Chester,  it  is  true,  ib  a  large  sta- 
tion, but  at  every  station,  however  small,  iiiere  is  another 
branch  of  business,  and  I  cannot  hold  that  the  oompaiiy 
carry  on  as  many  separate  businesses  as  there  sre 
branches.  No  hardship  can  arise  from  this  view  of  the  ques- 
tion, for  if  the  cause  of  action  arise  in  any  particular  dis- 
trict, then,  by  leave  of  the  Court,  the  action  may  be  tried 
there,  no  matter  where  the  defexidant  dwells  or  carries  on 
his  business.  I  agree  with  my  brother  Crompton  that 
the  rule  should  be  discharged  without  costs. 

Rule  discharged. 

Attorneys  for  the  plaintiff,  Cunliffe  ^  Beaumont. 

Attorneys  for  the  defendant,  Rlenkiwtop, 


Q.  B.  June  5. 

WILLLA3IS  (Appellant)^  r.  Gboucott  (Refpondent). 

Mines — Severance  of  minerals  from  the  mrfaee  of  the  land 
— Duty  of  the  occupier  of  the  minerals  to  fence  shaft. 

Where  the  occupation  of  the  surface  of  land  has  been 
setered  from  that  of  the  minerals  hclovs^  and  the  occupier 
of  the  minerals  has  a  right  te  sink,  and  has,  subsequently 
to  the  severance y  sunk  a  shaft  through  the  surface,  he  is 
bound  in  the  absence  of  any  express  stipulation  to  the  eon^ 
trary  to  take  such  m^ans  as  m^y  be  necessary  to  prerent 
the  shaft  from  being  dangerous  to  the  occupier  of  the  soil, 
or  to  his  cattle. 

This  was  an  appeal  under  the  provisions  of  the  13  &  14 
Vict.  c.  61,  s.  14,  and  15  &  16  Vict.  c.  54,  s.  2,  against 
the  judgment  of  the  county  conrt  of  Leicestershire  in  an 
action  brought  by  the  respondent  (the  plaintiff  below) 
against  the  appellant  (the  defendant  below)  for  negli- 
gence. 

The  plaint  stated  that  the  action  was  brought  to 
recover  :€50  damages  sustained  by  the  plaintiff : — "For 
that  on  the  23rd  of  October  last  a  cart  mare  of  the  res- 
pondent's fell  into  a  mine-shaft  of  the  appellant's,  which 
was  in  the  resx)ondent's  field,  and  was  killed,  which  mine- 
shaft  had  been  improperly  and  negligently  fenced  off." 

The  action  was  tried  on  the  17  th  and  18  th  of  January, 
when  a  verdict  was  taken  for  the  respondent  for  £50, 
subject  to  the  points  reserved  on  a  special  case  stated  for 
the  opinion  of  the  Court 

The  facts  of  the  case  were  as  follows: — ^The  respondent 
occupied  the  surface  of  a  field,  and  that  the  appellant  oocn- 
pied  and  worked  the  minerals  under  the  surface.  Sometime 
before  the  cause  of  action  arose,  the  appellant  had  made 
a  shaft  in  the  field  in  question;  but  he  had  subsequentlj 
discontinued  the  shaft,  and  had  covered  it  over  with  a  hol- 
low arch  of  stones  without  mortar.  A  day  or  two  before  the 
accident  the  shaft  had  been  so  dealt  with  that  it  was  only 
defended  by  branches  over  the  mouth  of  the  shaft  and 
stones  upon  the  branches;  but  there  was  no  evidence 
as  to  who  had  so  dealt  with  it.  The  mare  in  question 
was  left  in  the  field  in  the  evening  with  other  horses,  and 
was  found  dead  in  the  morning  at  the  bottom  of  the 
shaft.  No  legal  evidence  was  given  as  to  the  tenuro 
eithet  of  the  respondent  or  the  appellant,  nor  did  it 
appear  whether  the  occupation  of  the  field  by  the  respon- 
dent was  anterior  or  subsequent  to  the  occupation  of  the 
mine  by  the  appellant;  but  it  appeared  that  the  shaft 
was  dug  by  the  appellant  subsequently  to  the  first  oecn- 
pation  of  the  field  by  the  respondent.  The  appellant 
contended  that  the  shaft  was  properly  closed  in  the  first 
instance,  but  had  been  rendered  less  safe  by  the  respon- 
dent taking  away  stones  from  the  mouth  of  the  shaft, 
and  that  the  respondent  had  alio  contributed  to  the 
damage  by  improperly  turning  out  his  horses. 

The  jury  found — 1,  that  the  pit  was  not  in  the  first 
instance  properly  and  effectually  covered  as  a  protection 
agcdnst  horses;  2,  that  the  appellant  had  by  acts  of  his 
caused  alterations  in  the  safety  of  the  pit  so  aft  to  texMr 


VoL  XL  [Wy  i»,  1861.] 


THE  WEEKLY  REPORTER. 


887 


Ibrf 


Ck>MMON  Law. 


Williams  v,  Geoucott. 


Common  Law. 


Lt  TuuAfe  f<tf  boraes;  8»  that  tliexe  was  no  negleot  on  the 
part  of  the  respondent  on  tiie  evening  in  question  in 
timing  out  his  horses;  4,  that  the  respondent  did  not 
a£Fect  the  condition  of  the  pit  by  removing  stones  from 
ita  month;  h,  that  the  appellant  was  in  possession  of  the 
Bli&ft  at  the  time  of  the  aoddent;  6,  that  the  respondent 
w^fcB  in  posseesion  of  the  field  at  the  time  of  the  accident; 
7,  that  tiiere  was  no  evidence  of  the  stones  having  been 
xeznoved  from  the  pit  at  all  bj  parties  other  tiian  the 
appellant  and  respondent. 

The  leazned  judge  thezenpon  directed  a  verdict  to  be 
entered  lor  the  respondent  for  £50,  salqeot  to  the  opini<m 
of  the  Court  on  certain  points  reserved. 

The  grounds  of  appeal  were  stated  at  length  in  the 
fsgec^al  oaee^  but  the  onlj  one  whioh  was  prewed  l^  the 
i^pellant  was  to  the  effect  that  in  the  absence  of  any 
express  stipulation  to  the  contrary  the  owner  of  the 
minerals,  who  has  a  right  to  sink  a  shaft  through  the 
Borfaoe,  is  not  bound  to  maintam  fences  around  that 
sliaft. 

Maelntyre,  for  the  a|)ipdlaat,  contended  that  in  the 
absence  of  any  contract  between  the  parties,  either  express 
or  implied,  the  mere  fact  that  the  cattle  of  the  respondent 
were  lawfully  on  the  ground  in  which  the  shaft  was 
situated  was  not  sufficient  of  itself  to  throw  upon  the 
appellant  the  liability  in  respect  of  any  damage  which 
mi^ht  happen  to  them  in  oonsequence  of  a  defect  in  the 
fencing  of  the  shaft:  Blundell  v.  Catterall,  5  B.  &  A.  2QQ\ 
Sonthcatey.  Stanley,  1  H.&  N.  247;  Hountell  v.  Smyth,  7 
C.  B.  N.  S.  781,  8  W.  B.  277.  And  that  as  the  surface  of 
the  soil  had  been  severed  from  the  minerals  without  any 
stipnlation  on  the  subject,  there  was  no  such  contract  ex- 
pressed or  to  be  implied  in  this  case  as  to  throw  such  a 
Hability  upon  the  appellant.  [Blackburn,  J.,  referred 
to  J^bray  v.  White,  1  M.  &  W.  435.] 

J,  Browne,  for  the  respondent,  contended  that  although 
as  against  a  stranger  the  owner  of  a  shaft  or  pit  was  not 
bound  to  fence  his  pit  iBlyth  v.  Tbpham,  Oro.  Jao.  158), 
yet  as  against  the  occupier  of  the  surface  of  the  land  in 
which  the  pit  or  shaft  was  dug,  the  owner  of  the  pit  or  shaft 
was  bound  to  take  such  means  as  might  be  necessary  in 
order  to  prevent  it  from  being  dangerous  to  such  occupier 
or  other  person,  or  to  his  cattle:  Barnes  v.  Ward,  9  C.  B. 
892.  Healso  referred  to  15  A:  16  Tict.  c. clxiii  (looe^  and 
personal),  which  referred  to  a  local  custom  in  Derbyshire 
on  the  subject  of  fencing  mines. 

Maelntyre,  in  r^ly. 

CocxBURK,  G.J. — I  am  of  opinion  that  our  judgment 
most  be  for  l^e  respondent.  The  question  is  a  very  nice 
one,  and  it  would  appear  a  novel  one,  and  one  upon 
which  there  is  no  direct  or  positive  authority.  The  ques- 
tion lies  within  a  short  compass.  The  question  is  whether, 
where  the  ownership  of  the  minerals  below  the  surface 
has  been  severed  from  the  ownership  of  the  surface  soil, 
with  a  licence  to  the  owner  of  the  minerals  to  sink  a  shaft 
through  the  surface,  it  is  incumbent  upon  him  to  protect 
the  owner  of  the  soil  from  injury  to  his  cattle,  by  reason 
of  the  shaft  that  is  sunk,  or  whether  it  rests  with  the 
owner  of  the  soil  to  protect  himself.  And  there  being  no 
positive  law  upon  the  subject  in  the  way  either  of  judicial 
decision  or  of  statutory  enactment;  and  there  being  no 
stipulation  between  the  parties  nor  any  evidence  of  any 
mining  custom  in  the  district,  we  are  to  decide  i^ether, 
by  implication  of  law,  there  is  on  the  part  of  the  owner  of 
the  minerals  who  has  the  licence  to  sink  the  shaft  the  ob- 
ligation to  fence  the  shaft  to  prevent  mischief.  The 
owner  of  the  surface  may  say  to  the  owner  of  the  minerals 
**  It  is  incumbent  upon  you  so  to  sink  the  shaft,  that  no 
injurious  consequences,  beyond  the  loss  of  the  soil  of  the 
shafts  shall  accrue  to  me.''  On  the  other  hand  the  man 
who  sinks  the  shaft  may  say,  **  I  have  done  no  more  than 
you  have  authorised  me  to  do.  You  have  given  me  a 
right  to  sink  the  shaft,  and  sinking  it  may  be  attended 


with  dangerous  oonsequenoes  to  you  as  regards  your  cattle 
or  other  animals  upon  the  surface.  But  I  have  done  no 
more  than  you  grave  me  licence  to  do,  and  if  it  is  neocs- 
saiy  for  your  protection  that  the  shaft  should  be  fenced, 
it  must  be  done  at  your  expense."  The  question  is — whe- 
tiier  the  man  sinking  the  shaft  would  have  a  right  to 
make  that  answer,  or  whether  he  is  under  an  implied  ob- 
ligation to  fence  the  shaft.  In  the  absence  of  direct  law  iq)on 
the  subject,  we  can  only  look  to  see  which  is  the  more  rea- 
sonable, that  the  owner  of  the  surface  shall  fence  to  protect 
himself,  or  that  the  noan  who  has  a  licence  to  shik  the 
shaft  shall  so  fence  it  as  to  make  the  owner  of  the  surface 
secure  from  such  a  contingency  as  has  happened  in  this 
case.  I  am  of  opinion  that  it  is  more  reasonable  that  the 
man  whose  act  produces  the  danger  shall  avert  it,  so  far 
as  it  can  be  averted,  by  doing  all  that  is  reasonably  neces- 
saiy  in  order  to  prevent  inJTirious  consequences.  The 
owner  of  the  surface  who  gives  liber^  to  sink  the  shaft, 
does  not  know  when  it  will  be  sunk,  or  whether  it 
will  ever  be  sunk;  and  I  think  that  it  is  no  more  than 
ought  reasonably  to  be  expected  from  the  owner  of  the 
wiinAr%lff  who  has  the  right  to  sink  the  shaft  that  he 
should  do  what  is  necessary  to  render  the  shaft  harmless. 
I  do  not  think  that  any  of  the  cases  cited  in  the  course  of 
the  argument  really  tiurow  any  light  upon  the  subject,  and 
I  think  that  we  must  decide  it  according  to  our  view  of 
what  is  reasonable  and  just.  I  am  of  opinion  that  it  was 
reasonable  that  the  owner  of  the  shaft  should  be  expected 
to  fence  %  and  that  consequently  the  judgment  must  be 
for  the  respondent. 

WiOHTMAN,  J. — I  am  of  the  same  opinion.  I  am  very 
much  surprised  that  so  little  authority  at  all  in  point  has 
been  cited  upon  this  occasion,  though  I  have  no  doubt 
that  the  learned  oounsel  who  have  argued  the  case  would 
have  found  such  authority  if  it  had  existed.  I  en- 
tirely agree  with  the  opinion  expressed  by  the  Lord  Chief 
Justice,  and  I  would  make  this  further  remark — it  seems 
to  me  that  the  fact  of  the  appellant  himself  having  erected 
a  fence  in  the  first  instance  over  the  mouth  of  the'  pit  is 
a  strong  circumstance  to  be  taken  into  consideration 
as  evidence  of  admission,  on  his  part,  of  a  liability  to 
fence. 

Blackburn,  J. — I  am  of  the  same  opinion.  The  case 
is  not  whether  a  stranger  or  a  person  whose  cattle  had 
no  right  whatever  upon  the  surface  could  take  objection 
to  the  owner  of  the  shaft  not  fencing  it.  If  the  objection 
had  been  taken  by  a  stranger,  whose  cattle  had  no  right 
to  be  there,  the  oases  decide  that  there  is  no  right  on  his 
part,  and  therefore  no  wrong  has  been  suffered  by  him. 
But  that  is  decided  upon  the  reason  that  he  had  no  right 
to  be  there.  It  is  pointedly  so  put  in  the  case  of  Blyth 
V.  Ibpham,  Cro.  Jac.  158,  where  it  is  said  that  the  plain- 
tiff had  no  right  to  put  his  cattle  upon  the  common. 
And  so  also  in  the  more  recent  cases  cited  in  the  Common 
Pleas  the  decision  rests  upon  the  fact  that  the  plaintiff 
had  no  right  to  be  there,  and  that  consequently  as  against 
him  there  was  no  wrong  in  not  fendng.  In  this  case 
we  have  no  evidence  whatever  of  title  on  either  side;  and 
therefore,  as  in  the  case  of  Sumphrtex  v.  Brogden,  12 
Q.  B.  739,  we  must  take  it  that  the  minerals  and  the  sur- 
face were  severed  without  any  reservation.  And  it  seems 
to  me,  looking  at  the  rule  of  law  that  he  who  has  property 
shall  1^  it  so  that  it  shall  not  injure  his  neighbour  {si^ 
utere  tuo  vt  alienum  non  laedas),  that  the  owner  of  the 
minerals  who  alters  the  normal  state  of  things  in  a  way 
that  would  be  dangerous  to  the  already-acquired  rights 
of  the  owner  of  the  surface  must  take  the  proper  jirecau- 
tions.  And  I  lay  some  stress  on  the  words  **  the  already- 
acquired  rights,''  because  it  is  held  that  if  a  public  right 
of  way  be  acquired  subsequently  to  the  putting-up  of 
something  that  is  an  impediment  to  the  way,  that  im^ 
pediment  cannot  be  treated  as  a  nuisance.  But  where 
the  alteration  is  made  to  the  normal  state  of  things  I 
think  that  he  who  makes  the  alteration  ought  to  take 
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proper  steps — ^and  the  law  casts  upon  him  the  obligation 
to  take  those  steps — to  prevent  the  alteration  from  being 
injurious  to  the  rights  acquired  under  that  state  of  things. 
There  are  a  good  many  analogous  cases  as  to  public  rights. 
I  think  it  will  be  found  that  where  a  man  makes  a  mill 
Biuice  across  a  public  waj  and  builds  a  bridge  over  it  he, 
and  not  the  county,  is  indictable  if  the  bridge  is  out  of 
repair.  The  principle  of  that  rule  being  that  he  has 
altered  the  existing  state  of  things  so  as  to  make  it  dan- 
gerous to  those  using  the  road,  and  has  thus  cast  upon 
himself  the  obligation  of  taking  proper  precautions  for 
the  purpose  of  preventing  the  mischief  which  would  other- 
wise arise  from  his  acts.  I  think  that  the  same  principle 
applies  to  this  case.  The  only  case  at  all  like  it  is  the 
case  of  Sybray  v.  WhitCy  1  M.  &  W.  435;  and  it  is  per- 
fectly true  that  it  was  there  taken  for  granted  without 
argument  that  the  party  who  sinks  the  shaft  ie  bound  to 
take  proper  precautions  to  prevent  mischief,  and  that  the 
point  may  have  passed  by  being  taken  for  granted 
without  being  questioned.  But  I  think,  that  so  far  as  it 
goes,  it  is  an  authority  iO  show  that  such  a  state  of  facts 
as  exists  in  this  case  casts  upon  the  party  making  the 
shaft  the  obligation  to  take  proper  precautions  as  regards 
the  persons  who  already  have  a  right  to  have  their  cattle 
there.  I  am  of  opinion  that  the  judgment  of  the  Court 
below  should  be  aflarmed. 

Judgment  of  the  county  court  affirmed. 
Attorneys  for  the  appellant,  Toohe  ^  Holland, 
Attorney  for  the  respondent,  FranhUh, 


Q.6. 


Ci^AYTON  V.  Best. 


June  5. 


Arthn  for  rent — Venu^; — Debt  on  a   demise   by   lessor 

against  assigtiee  of  lessee. 

Acti4}n  for  rent.  Venues  Hertfordshire.  Declaration 
containing  (1)  a  count  for  debt  on  the  demise  by  lessor 
againit  assignee  of  lessee  in  respect  of  premises  situated  in 
PiccadiUy,  "  in  the  cat$nty  of  3Ftddleser  ;  "  and  (2)  also  a 
cotmt  for  use  and  occupation. 

Held  (on  demurrer),  that  the  first  count  was  bad. 

This  was  an  action  for  rent.  The  venue  was  laid  in 
Hertfordshire.  The  declaration  contained  a  ooont  for  debt 
on  the  demise  by  lessor  against  assignee  of  lessee  in  respect 
of  the  house  situated  at  No.  223,  Piccadilly,  in  the  county 
of  Middlesex. 

Demurrer  and  joinder. 

Lu^h,  Q.C.,  (J.  Drown  with  him,)  for  the  defendant,  in 
support  of  the  demurrer,  contended,  on  the  authority  of 
l%ursby  v.  Plant,  1  Wms.  Saund.  237,  that  this  was  a  local 
action,  being  founded  on  privity  of  estate  and  not  on 
privity  of  contract;  and  on  the  authority  of  TJie  Mayor 
of  Bermick'Upon^Tweed  v.  Shanks,  3  Bing.  459,  that 
as  it  was  stated  in  the  declaration  that  the  cause  of 
action  arose  in  the  county  of  Middlesex,  whereas  the 
venue  was  laid  in  Hertfordshire,  there  was  a  defect  patent 
on  the  record,  which  rendered  the  declaration  bad  on 
demurrer. 

Hodgson,  for  the  plaintiff,  in  support  of  the  declaration, 
contended,  on  the  authority  of  2%e  Mayor  of  London  v. 
(hie,  7  T.  R.  687,  per  Lord  Kenyon,  that  lie  above  objection 
was  rather  one  of  form  than  of  substence.  That  by 
section  41  of  the  Common  Law  Procedure  Act,  1852 
(15  &  16  Vict.  c.  76),  it  is  provided  "  that  causes  of  action 
of  whatever  kind  may  be  joined  in  the  same  suit;"  "  and 
that  where  two  or  more  of  the  causes  of  action  so  joined 
are  local  and  arise  in  different  counties,  the  venue  may 
be  laid  in  either  of  such  counties;"  that  in  this  case  the 
whole  of  the  record  was  not  before  the  Court,  and  it  did 
not  appear  that  there  was  not  also  in  the  declaration 
another  count  on  a  cause  of  action  which  was  local  and 
aro0e  in  Hertfordshire ;    and  that  in  such  a  case  the 


defendant  should  have  demurred  to  the  whole  of  the  de- 
claration: Kitigdon  v.  Nottle,  1  M.  &  S.  355. 

The  Court  intimated  an  opinion  that  the  whole  of  the 
record  was  before  them. 

COCKBITRN,  C  J*. — I  am  of  opinion  that  this  demurrer 
must  be  allowed.  The  case  of  The  Mayor  of  Derwlck  v. 
Shanks,  3  Bing.  459,  is  conclusive  upon  the  qoestion.  It 
is  a  pity  to  turn  a  part^  round  upon  a  point  so  purely 
technical,  but  I  am  of  opinion  that  there  is  nothing  in 
the  Common  Law  Procedure  Act  which  prevents  a  party 
from  taking  advantage  of  this  objection  upon  general 
demurrer.  At  the  same  time  I  am  not  sorry  that  a  cane 
which  ought  to  be  tried  in  Middlesex,  and  which  is  at- 
tempted to  be  taken  into  another  county,  should  be 
brought  back  to  its  proper  county. 

WiGHTMAN  and  Blackburn,  JJ.,  concurred. 

Judgment /or  the  defendant. 

Attorneys  for  the  plaintiff,  Hodgson  4'  Clo. 

Attorney  for  the  defendant,  Steadman. 


C.P. 


Juno  4. 


QUILTER  V.  JORSS  AND  ANOTHER. 


Ecidenee — Admissibility  of  copy  —  Efforts   to   get  the 

original. 

A.  was  arrested  by  Federal  officers  at  N.,  as  being  the 
bearer  of  Secessionist  dispatches,  and  alt  his  papers  were 
taken  from  him,  but  were  returned  except  an  agreement 
between  A.  and  D.  for  tlie  sale  of  goods,  which  were  to  run 
the  Federal  blockade  at  O.  A.  applied  to  tlie  autli&r'^ies  at 
N.  for  the  agreement^  and  was  told  it  liad  been  sent  to  P. 
He  did  not  apply  at  P.  In  an  action  brought  against  A. 
by  C.  for  commission  on  the  sale  of  tliese  goods  and  others^ 
A.  ga^e  in  evidence  a  copy  of  the  agreement  between 
A.  and  B. 

Held,  that  the  copy  was  admissible,  as  reasonable  efforts 
only  to  get  the  original  need  be  made,  and  that  A.,  haring 
applied  at  N.,  had  made  reasanable  efforts. 

This  case  was  tried  before  Williams,  J.,  at  Guildhall,  in 
the  last  sittings  in  Easter  Term,  1 863.  The  declaration  wsla 
for  work  done,  commission,  money  received,  money  paid,  and 
on  account  stated.  The  defendants  pleaded  never  indebted 
and  payment. 

The  action  was  brought  to  recover  £  5,000  for  commission 
at  the  rate  of  two  per  cent,  upon  goods  sold  for  £250,000, 
principally  to  a  firm  of  the  name  of  Beech  k  Boot,  who 
were  merchants  at  Nassau,  Charleston,  and  Atalanta,  in 
America.  The  plaintiff  claimed  his  commission  under  an 
agreement  of  the  20th  of  February,  1862,  entered  into 
between  him  and  the  defendants,  whereby  they  agreed  to 
pay  him  two  per  cent,  on  all  business  done  with  the  firms 
to  whom  he  introduced  them.  To  show  that  the  plaintiff 
had  not  introduced  Beech  &  Root  to  the  defendants, 
they  tendered  in  evidence  the  copy  of  an  agreement  of 
the  13th  of  March,  1862,  entered  into  between  them,  and 
Beech  &  Root.  The  defendant  Jorss  was  arrested  at  New 
York  in  May,  1862,  as  being  the  bearer  of  Secessionist 
dispatehes,  and  all  his  papers  were  taken  from  him  by 
the  Federal  Custom  House  officers,  and  among  others,  the 
agreement  between  the  defendants  and  Beech  &,  Root. 
All  his  private  papers  were  returned  to  him,  but  the 
agreement  was  detained,  as  it  showed  that  the  goods 
were  to  run  the  blockade  at  Charleston.  He  applied 
to  the  authorities  at  New  York,  who  told  him  they 
could  not  give  it  him  as  it  had  been  sent  to  Washington. 
He  had  made  no  application  at  Washington.  Williams, 
J.,  admitted  the  copy,  and  the  jury  found  a  verdict  for 
the  defendante. 

Digby  Seymour,  Q.C.,  in  Easter  Term  obtained  a  rule 
calling  on  the  defendante  to  show  cause  why  Uiis  verdict 
should  not  be  set  aside,  and  a  new  trial  had  on  Uie 
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round  of  the   improper  reoeptioB  of  eyidenoe  of  the 
gnreomeiit  between  the  defendaats  and  Beech  &  Boot. 

Eonyman  and  O.  Sham  now  showed  cauM.  They  were 
roceeding  to  argne  that  as  the  objection  did  not  appear 
Q  Williams,  J.'s,  notes,  the  point  could  not  now  be  raised, 
at  Williams,  J.,  said  he  nnderstood  the  objection  was 
iken.  Thej  contended  that  the  oopj  was  admissible  in 
ridence,  as  the  defendant  Jorss  had  done  all  that  he 
3uld  reasonably  be  expected  to  do,  In  order  to  get  back 
ie  original  agreement.    They  cited  Alivon  v.  Ihirniral, 

C.  M.  k  R.  277,  and  distinguished  Boyle  v.  WUeman, 
0  Ex.  647. 

D.  Seymour,  Q.C.,  and  JT.  Hoyd^  iA  rapport  of  the  role, 
ontended  that  the  copy  was  inadmissible,  as  the  defen- 
ants  had  not  made  sufficient  efforts  to  procure  the  origi- 
al,  not  having  applied  to  the  authorities  at  Washington 
or  it.  They  cited  Alivon  v.  Furnival;  suprhy  The  Queen  v. 
%e  Inhabitants  of  Xenibvorth^  7  Q.  B.  642;  and  Boyle  v. 
Vueman,  and  the  judgments  of  Pollock,  €.  B.,  and 
*arke,  B.,  at  p.  649  in  that  case. 

Eble,  C.J. — ^I  am  of  opinion  that  this  rule  should  be 
iacharged.  Secondary  evidence  of  the  agreement  was 
dmitted;  the  original  agreement  being  in  America.  The 
[uestion  is,  whe^ier  reasonable  exertion  was  shown  in 
ndeavouring  to  get  it.  As  far  as  the  description  of  the 
looument  is  ooncemed,  the  party  objecting  to  the  recep- 
ion  of  eecondaiy  evidence  of  it  has  a  right  to  know 
ome  particulars  about  it,  so  as  to  identify  it,  such  as 
rhether  it  be  an  indenture  of  apprenticeship  or  bill  of 
exchange  or  whatever  else  it  may  be.  The  document  here 
n'as  in  respect  of  the  sale  of  goods  between  the  defendants 
ad  Beech  &  Co.  Jorss  was  arrested  at  New  York,  and 
Jl  the  papers  in  his  possession  were  seized  by  an  officer 
>f  the  Federals,  as  being  in  the  nature  of  Secessionist 
lispatches.  We  must  take  that  into  oonsideration;  those 
>f  a  private  nature  were  given  back  to  him,  but  this  one 
Kras  detained,  and  sent  to  New  York  and  thence  forwarded 
0  Washington.  Jorss  made  inquiries  at  New  Yoik;  the 
nal  came  on,  and  the  question  arises  whether  the  judge 
^  a  right  to  say  that  reasonable  exertions  had  been 
i^e  to  get  the  paper.  I  think,  it  having  been  kept  as 
\  Secessionist  paper,  the  judge  was^right  in  the  conclusion 
^e  came  to. 

WiLLBB,  J. — I  am  of  the  same  q^inion.  It  is  quite 
ilear  that  no  other  measures  to  procure  the  document 
x)ald  have  been  reasonably  impoeed  on  the  def^endants. 
[  have  no  doubt  that  if  the  seoondacy  evidence  had  been 
improperly  received,  it  would  have  been  ground  for  a 
i^ew  trial,  because  it  would  have  been  ground  for  a  1^  of 
sxoeptions. 

^^UES,  J.~^I  am  of  the  sune  opinion.  I  think  that 
Inhere  evideooe  has  been  improperly  received,  however 
UtUe  it  may  have  influenced  the  verdict»  yet  if  it  did  at 
«^  A  new  trial  should  be  granted.  In  the  case  of  Creau 
I' -Barren,  1  C.  M.  &  B.  919,  Parke,  B.,  at  p.  982,  says, 

it  may  be  that  the  supposed  admission  may  be  readily 
^^^pi&ined,  and  may  not  weigh  in  the  least  against  the 

wiy  Btcong  evidence  of ."    He  then  alludes  to  one 

»  two  oases,  where  it  is  said  the  Court  would  not  set 
"^  ft  vezdict  on  account  of  the  improper  admiasicm  or 
rejection  of  evidence  if  the  verdict  were  not  affected 
U^^;  and  he  then  goes  on—"  But  we  cannot  help 
wuikiiig  that  the  rule  is  there  hiid  down  much  too 
g^^oiftUy,  and  it  is  obvious  tiiat  if  it  were  acted  upon  to 
^'^  extenb,  the  Court  would,  in  a  degree,  assume  the 
P«>moe  of  the  jury;  and  besides,  its  frequent  j«)pUcation 
would  caase  the  rules  of  evidence  to  be  less  carefully  con- 
^^^^  and  the  litigant  parties  would  in  all  probability 
^^^  on  most  occasions,  recourse  to  bills  of  ezoeptions 
^r  the  rejection  <n:  reception  of  improper  evidence."  I 
^te  agree  with  my  brother  WUMams  that  «  new  trial 
ttoQld  not  be  granted  wheie  the  question  as  to  the  ad- 
'^^"^biUfy  arises  on  Bsatters  ecdlat^ral  to  the  issue. 


Williams,  J. — I  am  of  the  same  opinion.  If  I  were 
wrong  in  admitting  the  evidence  on  the  ground  that 
there  was  default  on  the  part  of  the  defendants  in  not 
producing  primary  evidence,  I  think  that  a  new  trial 
should  be  granted,  though  I  took  down  no  objection  of 
the  counsel  for  the  plaintiff  to  its  admission.  It  was  un- 
necessary that  the  counsel  should  ask  me  to  take  it  down. 
It  is  a  different  thing  if  a  judge  overrule  an  objection 
and  counsel  do  not  press  it;  because  if  he  had  pressed  it, 
the  other  side  might  have  withdrawn  the  document 
rather  than  risk  the  verdict;  but  where  it  is  i4>parent, 
as  it  was  here,  that  the  objection  was  persisted  in,  it  need 
not  appear  on  the  judge's  notes.  I  think  that  a  verdict 
should  not  be  disturbed  if  evidence  on  a  collateral  matter 
be  improperly  received.  Here,  however,  it  was  not  on  a 
collateral  matter,  but  mig^t,  and  probably  did,  influence 
the  jury;  and  therefore  if  not  admissible,  there  should  be 
a  new  trial.  I  think  that  it  was  properly  admissible. 
The  defendant  Jorss  had  done  all  he  could  be  reasonably 
expected  to  do  in  order  to  get  back  the  original  agreement. 
The  rule  is  clear  that,  firstly,  where  the  document  is  in 
the  hands  of  the  adverse  party,  who  refuses,  after  notice, 
and  in  some  cases  without  notice,  to  produce  it;  and 
secondly,  where  it  is  apparent  that  secondary  evidence  is 
all  that  the  party  can  produce,  he  may  give  secondary 
evidence  of  it.  Jorss  was  told,  when  he  applied  for  the 
agreement  at  New  York,  that  it  was  at  Wa^iington:  the 
question  is  whether  he  ought  to  have  implied  at  Washing- 
ton. It  is  not  reasonable  that  he  should  be  expected  to 
go  to  Washington;  it  is  sufficient  for  him  to  make  all 
reasonable  inquiries,  and  I  think  he  had  done  so,  having 
applied  to  the  authorities  at  New  York,  who  took  it  from 
hini.  The  question  as  to  what  are  reasonable  inquiries 
perhaps  varies  with  the  importance  of  the  document  in 
connexion  with  the  suit.  It  may  be  that  where  a  person 
has  to  produce  a  document  which  is  the  very  foundation 
of  his  action,  he  must  take  more  pains  to  And  it  before  he 
can  give  a  copy  in  evidence  than  he  need  if  the  document 
be  leas  intimately  ooimeoted  with  the  action. 

Mule  discharged. 

Attorney  for  the  plaintiff,  HoweU, 
Attorney  for  the  defendants,  Hartley. 


C.P. 


June  5. 


M*Ikttbe  and  Anotheb  v.  Belcheb. 
Contract,  construction  of — Mutuality, 

A,  a§reed  to  sell  to  B,  the  business  of  a  surgeon  emd 
apotkeoary  upon  payment  by  B,  of  a  certain  sum  down, 
and  an  annual  payment  qf  one  fuarter  9f  the  receipts  for 
few  years. 

Meld,  there  was  an  implied  contract  on  the  part  qf  B, 
to  carry  on  the  business  for  that  period. 

The  declaration  alleged  that  J.  M*lntyre,  the  elder,  N. 
Potter,  and  the  defendant,  agreed  together  Uiat  the  good- 
will of  the  practice  of  a  surgeon  then  or  lately  carried  on 
by  one  Patrick  M*lntyre,  the  younger,  should  be  transferred 
to  the  defendant,  who  should  be  recommended  to  the 
patients  of  the  said  business  by  such  usual  and  proper 
means  as  he  should  desire,  and  have  underlet  and  given 
up  to  him  possession  of  the  house  where  such  praotioe 
had  theretofore  been  carried  on,  and  have  lold  to  him  the 
horse,  drugs  and  bottles,  and  surgical  instruments  and 
furniture,  employed  in  the  said  business,  at  the  sum  of 
£17  68.  And  the  plaintiffs  further  agreed  with  the  de- 
fendant to  pay  the  rent,  rates,  and  taxes  of  the  said  house 
up  to  the  Cth  of  January  then  instant,  and  that  the  said 
Patrick  M*Intyre  should  not  within  ten  years  of  the  said 
agreement  practise  as  a  surgeon,  apothecary,  or  physician 
at  Woolpet,  or  within  tea  miles  from  the  same  $  »bA  the 
defendant  thereby  agreed  with  the  plaintiffii  that  he 
would,  on  condition  of  the  jnemises,  pay  to  the  plaintiffs 
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for  and  in  respect  of  each  of  the  successiye  years  ending 
the  Slst  of  Decemher,  1860,  the  31st  of  December,  1861, 
the  31st  of  December,  1862,  and  the  Slst  of  December, 
1863,  if  he  should  be  living  at  the  end  of  each  respective 
year,  one-fourth  part  of  the  earnings  and  receipts  in 
respect  of  the  said  practice,  without  any  deduction  for 
expenses,  such  one-fourth  part  to  be  paid  on  or  before  the 
Ist  of  April  next,  after  the  end  of  the  year  in  respect  of 
which  it  should  be  due  as  aforesaid,  provided  always  that 
in  case  the  earnings  and  receipts  of  the  said  defendant  in 
respect  of  the  said  practice,  without  deducting  any  ex- 
penses in  any  of  the  said  four  years,  should  be  less  than 
the  sum  of  £300,  then  the  said  defendant,  his  executors  or 
administrators,  should  not  be  required  to  make  any  pay- 
ment in  respect  of  those  years ;  and  although  all  things  have 
been  done  and  happened  and  all  times  elapsed  necessary 
to  entitle  the  plaintiffs  to  have  the  said  agreement  per- 
formed by  the  defendant,  yet  the  defendant,  since  the 
making  of  the  said  agreement,  and  during  and  before  the 
expiration  of  the  third  of  the  said  years — to  wit,  the  year 
1 862 — ^has  by  his  own  acts  and  defaults  wholly  disabled 
and  incapacitated  himself  from  further  carrying  on  the 
said  business,  and  from  getting  or  obtaining  any  further 
earnings  or  receipts  therefrom,  and  has  never  since  carried 
on  the  said  business  or  obtained  any  further  earnings  or 
receipts  therefrom,  contrary  to  the  said  agreement  in  that 
behalf. 

Demurrer  and  joinder  in  demurrer. 

W.  O.  HarrUonf  for  the  plaintiff,  contended  that  the 
breach  assigned  was  no  breach  of  tiie  contract  alleged; 
that  there  was  no  implied  contract  to  carry  on  the  busi- 
ness; and  that  to  constitute  an  implied  promise  the  de- 
fendant must  have  wilfully  disabled  himself,  which  was 
not  alleged.  Hecited^«/;(fmv.^t4^m,  5Q.B.  671;  RMh- 
leigh  V.  Soxi^h  Eastern  Railway  Company ,  10  C.  B.  612; 
Smith  V.  Mayor  of  Harmich^  26  L.  J.  C.  P.  257;  Jamet  v. 
Cochrane,  7  Ex.  178. 

Shield,  centra. — There  is  an  implied  covenant  to  con- 
tinue to  practise,  and  the  breach  alleged  is  sufficient  to 
support  it.  There  was  a  clear  intention  on  the  part  of 
the  plaintiff  to  get  some  benefit  out  of  the  contract;  and 
if  the  defendant  was  not  to  carry  on  the  business  it  would 
be  impossible  for  the  plaintiff  to  get  any  benefit.  Here 
'  there  was  only  one  means  of  getting  a  benefit,  and  that 
was  not  the  case  in  Aspdin  v.  Au4tin.  Whittle  v.  Frank- 
land,  31  L.  J.  M.  C.  81,  is  an  authority  in  favour  of  the 
plaintiff. 

Harrison  replied. 

Eble,  C  J. — I  am  of  opinion  that  our  judgment  must 
be  for  the  plaintiff.  I  tMnk  every  contract  ought  to  be 
construed  so  as  to  give  effect  to  the  intention  of  the  par- 
ties; and  that  intention  is  to  be  gathered  from  the  nature 
of  the  transaction  as  expressed  in  the  words  of  the  con- 
tract. The  words  of  the  agreement  are  that  the  defen- 
dant should  pay  one-fourth  of  his  earnings  during  four 
years,  if  he  should  live  so  long;  and  the  breach  alleges 
that  the  defendant  by  his  own  acts  and  defaults  wholly 
disabled  and  incapacitated  himself  from  carrying  on  the 
said  business  and  has  never  since  carried  on  the  said 
business:  in  plain  words  the  plaintiffs  say,  you  the  defen- 
dant wilfully  put  an  end  to  it  and  will  not  cany  it  on. 
Is  that  a  breach  of  an  agreement?  Was  it  implied  that 
the  defendant  should  carry  on  the  business  and  get  the 
receipts  and  so  hand  the  money  to  the  plaintiffs.  The 
defendant  was  entrusted  with  the  property  of  the  plain- 
ti£b  on  the  ground  that  he  would  carry  on  the  business. 
That  I  think  was  the  intention  of  the  parties,  to  be 
gathered  from  the  words  of  the  contract;  and  I  think  the 
act  of  the  defendant  in  absenting  himself  waa  a  wilful 
one. 

Williams,  J. — I  am  of  the  same  opinion.  A  oontnot 
to  oazry  on  the  business  mayfolly  be  implied. 

WiLLES,  J. — I  concur.    I  think  the  nature  of  the  pay- 


ment provided  for  in  the  clause—**  if  he  should  be  living 
at  the  end  of  each  respective  year  one-fourth  part  of  the 
earnings  should  be  paid" — implies  that  the  praotice 
shall  be  kept  up. 

Btles,  J. — I  am  of  the  same  opinion.  The  considera- 
tion consists  of  two  parts.  First,  £17  is  to  be  paid 
for  the  drugs,  bottles,  and  surgical  instruments,  and  then 
the  plaintiff  releases  to  him  the  business;  but  he  does 
more— he  says  he  will  not  practise  within  ten  miles  for 
ten  years.  Then  the  second  consideration  is  that  upon 
the  practice  realising  more  than  £800  per  annum  the 
defendant  is  to  pay  one-quarter  of  the  whole  receipts. 
I  think  it  is  implied  that  the  defendant  will  not  do  any- 
thing that  will  make  it  impossible  to  pay  the  plaintiffs 
anything,  which  he  does  if  the  defendant  oeases  to 
practise. 

Judgment  for  the  plaintiffs. 

Atttomeys  for  the  plaintiffs,  BouUon  ^  Son», 
Attorneys  for  the  defendant,  Walter  4*  Mooffim, 


June  1. 

Knapp  r.  The  London,  Chatham,  and  Doveb 
Railway  Company. 

Railway  Lands  Glomus   Con$oUdation  Act — Tre$paM9 — 
Pleas^DemMrrer — 8  4*  9  V%ct,e.  18,  $s.  68, 121. 

Declaration — \st  count,  under  the  68f  A  section  of  the 
Lands  Clauses  Consolidation  Act,  for  the  amount  of  com- 
pensation and  costs. 

2nd  count. — Trespass  to  a  dwelling-house  and  premises 
of  the  plaintiff. 

4th  count. — That  the  plaintiff  was  possessed  of  a  dwell- 
ing-house a^oining  a  certain  other  house,  and  was  entitled 
to  the  support  to  his  said  dweUing-house  of  such  other 
house.  That  the  defendant  wrongfully  deprived  the 
plaintiff  of  the  support  of  such  other  house  by  negligently 
pulling  down  the  same. 

Plea  to  1st  count — that  plaintiff  was  a  tenant  from 
year  to  year  only. 

Plea  to  2nd  count — that  the  defendant  took  possession  of 
the  said  house  with  the  ^fonsent  of  the  owner  and  occupiers 
thereof  under  the  Lands  Clauses  Act,  1845. 

Plea  to  the  Ath  count — exe^  as  to  so  much  as  charges 
negligenee^that  the  premises  were  delineated  on  plans, 
Jfre.,  and  that  it  was  necessary  to  pull  down  the  same  for 
the  purpose  of  these  works,  whereby  the  plaintiffs  messuage 
fell  down. 

Held,  on  demurrer,  that  these  pleas  were  good. 

Declaration. — 1st  count:  for  that  the  plaintiff  was 
possessed  of  a  certain  messuage,  known  as  No.  4,  Union- 
place,  &o.,  and  the  defendants  took  the  same  for  their 
works,  and  injuriously  affected  the  same  by  the  execution 
of  their  works,  and  made  no  satisfaction  under  the  provi- 
sions of  the  Lands  Clauses  Consolidation  Act,  1845,  or 
their  special  Act,  or  otherwise,  and  that  the  compensation 
claimed.  See.,  exceeding  the  sum  of  £50,  and  the  plaintiff 
desiring  to  have  the  same  determined  by  a  jury,  gave 
notice  in  writing  to  the  defendants  of  such  his  desire,  and 
stated  in  the  sa^  notice  the  nature  of  his  interest,  and 
the  compensation  claimed;  and  the  defendants  were  not 
willing  to  pay  the  compensation,  &c,  and  entered  into  no 
writtcun  agreement  for  that  purpose  within  twenty-one 
days,  &o.,  and  did  not  issue  their  warrant  to  the  sheriff, 
ko.,  and  thereby  became  liable  to  pay  the  plaintiff  the 
compensation  claimed  as  aforesaid:  nevertheless  the  de- 
fendants had  not  paid  the  said  amount,  or  any  other  part 
thereof.  2nd  count:  for  trespass  to  the  said  measiiage, 
and  pulling  down  the  same,  and  conversion  of  the  mate- 
rials. 4th  count:  for  that  the  plaintiff  being  pottooood 
of  a  mesBftage  and  hereditament  adjoining  a  certain 
house,  was  entitled  to  the  support  of  the  said  house  from 
the  sadd  adjoining  honse,  and  the  defendants  wrongfully 
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deprived  the  plaintiff  of  the  support  of  the  said  adjoin- 
ing  honse  by  negligently  prostrating  the  same,  whereby 
tbe  plaintifPs  messuage  fell  down. 

Pleas. — To  the  first  count,  that  the  plaintiff,  at  the  time 
^hen  the  notice  was  given  and  the  messuage  taken,  &c., 
had  no  greater  interest  therein  than  as  tenant  for  a  year 
or  from  year  to  year;  to  the  2nd  count,  that  the  said 
messuage  and  hereditament  was  delineated  on  certain 
plans  deposited,  &c.,  and  that  it  was  necessary  to  enter 
upon  the  said  messuage,  and  that  before  the  gfrievances, 
&c.,  they  entered  and  took  possession  of  the  messuage 
with  the  consent  of  the  owners  and  occupiers  thereof, 
and  after  such  entry  and  possession  taken,  the  plaintiff 
took  possession  of  the  said  messuage  and  occupied  the 
Bame,  and  the  defendants,  because  it  was  necessary  for 
the  construction  of  the  works,  &c.,  entered  the  said  mes- 
suage, the  plaintiff  not  then  being  therein,  and  pulled 
down  and  destroyed  the  same:  to  the  4th  count,  except  as 
to  BO  much  of  the  same  as  charges  the  defendants  with 
having  negligently  pulled  down  the  said  messuage,  that 
the  said  house  was  delineated  on  the  plans,  &c.,  and  that  it 
was  necessary,  &c.,  to  enter,  &c.,  and  to  puU  down  the 
same,  and  that  be(»ftuse  it  was  necessary,  as  aforesaid,  &c., 
they  did  pull  down  and  prostrate  the  said  house,  by 
reason  whereof  the  plaintiff's  messuage,  &c.,  was  neces- 
sarily rendered  dangerous  and  uninhabitable,  and  fell 
down  as  in  that  count  mentioned. 

Demurrer  to  the  pleas,  and  joinder  in  demurrer. 

Beplication  to  the  1st  plea,  that  plaintiff  had  not, 
before  the  said  notice,  been  required  to  g^  ve  up  possession 
of  the  said  messuage,  kc.,  taken  as  aforesaid,  but  the 
defendants  had,  without  the  plaintiff's  consent,  entered, 
&c.,  as  in  the  declaration  mentioned,  without  any  notice 
to  the  plaintiff. 

Garthf  in  support  of  the  demurrer. — The  plea  to  the 
2nd  count  is  bad  because  it  admits  the  possession  by  the 
plaintiff.  As  to  the  last  count,  there  can  be  no  cause  of 
action  unless  the  plaintiff  alleged  negligence. 

Bovillt  Q.C.,  Meadows  White,  in  support  of  the 
pleas. — The  pleas  are  good.  The  1st  plea  is  good  on  the 
authority  of  R,  v.  The  Manchester,  Sheffield,  and  Lin- 
colnshire Railway  Company,  4  El.  &  BL  88,  2  W.  R.  591. 
So  is  the  2nd  plea,  on  the  authority  of  Doe  d.  Hudson 
v.  The  Leeds  and  Bradford  Railway  Cdmpany,  16  Q.  B. 
796, 

Pollock,  C.B. — I  am  of  opinion  that  these  pleas  are 
^ood.  As  to  the  1st  plea  it  is  unnecessary  to  say  any- 
thing. The  plea  to  the  2nd  count,  in  substance,  sets  out 
that  it  was  necessary  to  have  the  house  and  premises  for 
the  purposes  of  the  company,  and  that  the  company  had 
obtained  the  consent  of  the  owners  and  occupiers,  and  if 
that  were  so,  the  consent  could  not  be  revoked.  That 
was  decided  in  the  case  of  Doe  d,  Hudson  v.  The  Leeds 
and  Bradford  Railway  Company, 

Bbamwell,  B. — I  am  of  the  same  opinion.  The  ques- 
tion as  to  the  1st  plea  is  concluded  by  authority;  and  so 
is  the  plea  to  the  2nd  count  good  on  authority.  It  was  held 
that  where  a  company  have  obtained  the  license  of  the 
owners  and  occupiers,  the  company  cannot  be  treated  as 
trespassers. 

Channell,  B. — I  think  the  defendants  are  entitled  to 
judgment.  The  1st  plea  has  been  held  good  on  authority. 
The  2nd  plea  is  conduded  l^  Doe  d.  Hudson  v.  The  Leeds 
and  Bradford  Rail/way  Company,  The  only  question, 
then,  is  as  to  the  4th  count.  The  count  would  be  per- 
fectly good  if  the  allegation  of  negligence  were  omitted. 

Wildb,  B.,  concurred. 

Judgment  for  the  defendants. 

Attorney  for  the  plaintiff,  Edge, 

Attome3r8  for  the  defendants,  Freshfield  S;  Kewman, 


EX. 


Battkbbuby  V,  Vysb. 


April  11. 


Pleading  —  Building  contract  —  ArchiteeVs  certifieate  -^ 

"  Collusion:* 

The  declaration  set  out  a  building  contract,  by  which 
certain  worh  was  to  be  done  to  the  satisfaction  of  the  de- 
fendant and  his  architect,  and  no  payment  was  to  be  due 
unless  on  production  of  the  architect's  certificate.  It 
averred  due  performance  of  the  worh;  that  part  of  the  sum 
due  under  the  contract  had  been  paid;  that  though  the 
plaintiff  had  done  all  things  to  entitle  him  to  the  architect's 
certificate,  and  though  he  had  completed  the  worh  to  the 
satisfaction  of  the  said  archite'ct,  and  though  the  defendant 
and  his  architect  had  full  knowledge  that  the  plaintiff  was 
entitled  to  be  paid  a  large  sum,  yet  the  architect  neglected 
to  estimate  the  value  of  the  worh,  and  to  certify  "  in  coU 
lusion  with  the  defendant,  and  by  his  procurement:* 
whereby  the  plaintiff  was  unable  to  obtain  payment  of  the 
balance. 

Held,  on  demurrer,  tluit  the  declaration  Teas  good. 

The  declaration  stated  an  agreement  in  writing  for  the 
performance  of  certain  building  work,  which  was  to  be 
done  *'  to  the*  satisfaction  of  the  defendant  and  his  archi- 
tect;" the  amount  of  the  contract  to  be  paid  by  certain 
instalments  during  the  progress  of  the  works,  and  the 
balance  within  one  month  after  the  completion  thereof  to 
the  architect's  satisfaction,  **  but  no  payment  was  to  be 
considered  due,  unless  upon  production  of  the  architect's 
certificate."  It  then  averred  that  the  plaintiff  had  duly 
performed  the  said  works,  that  the  value  of  the  said  works 
so  done  amounted  to  £1,000,  whereof  the  defendant  had 
notice;  and  although  the  defendant  had  paid  to  the  plain- 
tiff £600  on  account,  leaving  a  large  balance,  to  wit,  £400, 
of  the  fair  and  reasonable  value  of  the  said  works,  esti- 
mated according  to  the  said  contract,  unpaid,  and 
although  the  plaintiff  had  done  all  things,  &c.,  to 
entitle  him  to  have  the  value  of  the  said  work  esti- 
mated by  the  said  architect,  and  to  entitle  him  to  the 
said  architect's  certificate  for  payment;  and  although  he 
had  completed  the  said  works  to  the  satisfaction  of  the 
defendant's  said  architect,  and  although  more  than  a 
month  from  such  time  had  elapsed,  and  although  the  de- 
fendant and  his  said  architect  had  at  all  times  since  the 
doing  of  the  said  works,  had  full  knowledge  that  the 
plaintiff  was  entitled  to  be  paid  by  the  defendant  a  large 
sum  of  money  over  and  above  the  mon^  so  paid;  and 
although  a  reasonable  time  for  the  said  architect  to  esti- 
mate the  value,  and  to  certify  as  aforesaid,  and  for  the 
defendant  to  pay  for  the  said  works  has  long  since  elapsed, 
yet  the  said  architect  has  not  estimated  the  value,  nor  has 
he  certified  as  aforesaid,  but  he  has  wholly  neglected  so 
to  do,  and  has  unfairly,  improperly,  and  contrary  to  the 
true  intent  and  meaning  of  the  said  contract,  neglected 
to  estimate  the  value  of  the  said  additions  and  omissions, 
and  neglected  to  certify  as  aforesaid,  and  has  so  neglected 
in  collusion  with  the  defendant,  and  by  his  procurement. 
By  means  of  which  said  premises  the  plainUff  has  been 
unnble  to  obtain  payment  of  the  balimce  justly  due  to 
him  for  the  said  works,  and  the  said  balance  still  remains 
wholly  due  and  unpaid  to  the  plaintiff. 

Demurrer  and  joinder  in  demurrer. 

Gates,  in  support  of  the  demurrer. — ^AU  the  oases  show 
that  the  architect's  certificate  is  a  condition  precedent  to 
the  plaintiff's  right  to  payment.  The  form  of  the  declara- 
tion is  such  that  it  is  difficult  to  say  whether  it  is  in  con- 
tract or  in  tort.  It  is  an  attempt  to  get  by  a  side  wind 
the  payment  which  the  plaintiff  had  no  right  to  receive  by 
reason  of  the  want  of  the  certificate:  Stadhard  v.  Lee,  82 
L.  J.  Q.  B.  76,  11  W.  R.  861,  is  in  the  plaintiff's  favour. 
[Bbamwbll,  B.— That  case  is  not  in  point  Here  the  plain- 
tiff complains,  not  that  you  have  done  something  wrongly, 
but  that  your  architect  has  altogether  withheld  his  certi- 
ficate l^  your  procurement.]  The  judgment  of  the  Court 
of  Queen's   Bench  in   that  case  turns  upon  whether 
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there  has  been  mala  Jides:  here  no  mala  fides  or  frand 
is  charged.  See  also  Scott  r.  The  Corporation  of  Liver- 
pool, 27  L.  J.  Oh.  641.  [Mastik,  B. — The  declara- 
tion charges  that  the  aioiiitect  neglected  to  certify 
"  in  collusion  with  the  defendant/'  Is  not  that  mala 
fides  ?  [Wilde,  B.  —  In  Webster's  Dictionary  "  colla- 
sion  "  is  defined  as  **  a  secret  agreement  and  co-operation 
for  a  fraudulent  porpose."]  [Pollock,  C.B. — ^**  Collusion  " 
imports  dishonesty.]  The  contract  says  that  the  work 
was  to  be  done  to  t^e  defendant's  satisfaction.  It  is  not 
stated  in  the  declaration  that  it  was  ao  done,  and  it  may 
be,  that  he  procured  the  architect  to  withhold  his  oertifi- 
oiU»  because  he  was  justly  dissatisfied.  [Wilde,  B. — The 
declaration  states  that  "  the  plaintiff  had  done  all  things 
to  entitle  him  "  to  have  the  work  estimated  by  the  azchi- 
tect,  and  that  the  value  amounted  to  £1,000,  "  whereof 
the  defendant  had  notioe."]  He  also  cited  Parson  v. 
Sexton,  4  G.  B.  899;  Uaner  v.  Fuld,  5  Ex.  829. 

«/*.  Brown,  for  the  plaintiff,  was  not  called  upon. 

Pollock,  G.B. — ^We  are  all  of  opinion  that  the  decla- 
ration is  good. 

Judgment  for  the  plaintiff , 

Attorney  for  the  plaintiff,  Maykew, 

Attorney  for  the  defendant,  E,  Moss. 


M.B. 


®$antrrs* 


Coventry  t\  BarclaIt. 


June  2,  8, 19. 


Partnership  ^^  Death  rf  partner  —  Aw\maX   account  — 

Valuation, 

By  the  articles  of  partnership,  executed  in  1881,  qf  a 
brewery  firm  of  seven  partners,  it  was  provided  that  an 
annual  account  and  valuation  should  he  taken  in  July,  and 
should,  when  signed  by  all  the  partners,  he  binding  on 
them,  and  that  on  the  death  cf  a  partner  the  value  of  his 
share  in  the  capital  and  profits,  as  appearing  from  the  last 
annual  account,  should  be  paid  out,  with  interest  from  that 
time  in  lieu  of  profits,  whereupon  his  estate  was  to 
be  indemnified  against  the  debts,  A  partner  died  two 
months  after  the  taking  of  the  annual  aceount,  without 
having  signed  or  expressly  approved  of  it.  Upon  a  bill 
filed  by  kis  executors,  alleging  that  the  last  valuation  was 
an  arbitrary  one,  and  was  much  too  low,  and  reguiring  a 
fresh  valuation  to  be  made — 

Held,  that  as  that  aceount  had  been  made  up  on  the 
same  principle  as  all  the  previous  ones,  and  although  not 
signed  by  the  testator,  had  not  been  objected  to  by  him, 
his  estate  was  bound  thereby. 

Held  also,  that  his  estate  was  not  entitled  to  a  share  in 
a  fund  set  apart  in  the  account  to  meet  certain  eontin- 
gent  or  unascertained  liabilities. 

The  question  in  this  suit  was  in  what  manner  the  value 
of  the  share  of  Henry  Bevan,  a  deceased  partner  in  the 
firm  of  Barclay,  Perkins,  &  Co.,  brewers,  was  to  be  ascer- 
tained. He  was  a  partner  from  1809  until  his  death  in 
September,  1860.  The  plaintiffs  were  his  executors.  The 
articles  of  partnership,  under  which  the  present  question 
arose,  were  dated  the  Slst  of  December,  1881.  Thore 
were  seven  parties  to  the  deed,  of  whom  Mr.  Hudson 
Gum^  was  entitled  to  one-fourth  share  in  the  ooncem, 
and  each  of  tiie  others,  including  Mr.  Bevan,  to  one-eighth. 
The  articles  provided  lor  the  carrying  on  of  the  business 
as  long  as  the  parties  thereto  or  any  of  them  should  live; 
that  the  buildings,  plant,  stock  in  trade,  and  all  ether  the 
property  belonging  to  the  trade  diould  be  ^e  joint  pro- 
perly of  the  parties  in  the  proportions  afareeaid;  that  the 
profits  and  losses  should  be  divided  in  the  same  manner; 
^^nse  10),  ^'thaft  once  in  every  year  during  the  nod  co- 


partnership, (that  is  to  say)  on  or  aboat  the  6th  day  3f 
July,  or  as  soon  after  as  oonvenientiy  might  be,  the  said 
several  persons  parties  thereto  should  make,  oast  up,  acd 
fully  finish  between  them  a  true,  perfect,  and  particular 
rest  or  reckoning  in  writing  of  all  their  joint  stock  then 
in  oo-partnership,  and  of  the  value  thereof,  and  all  losses, 
receipts,  payments,  dealings,  and  transactions  relating  to 
the  said  co-partnership,  Uns  the  year  last  past  before  the 
taking  of  such  account,  and  of  all  debts  owing  to  and 
from  the  said  joint  trade,  and  of  all  moneys  and  things 
belonging  thereto;"  (daase  11)  ''that  every  such  rest  or 
aooount  should  be  entered  into  one  book,  which  book 
should  be  signed  by  all  the  said  several  parties  thereto; 
and  each  party  who  should  require  it  should  have  a  copy 
of  the  said  book,  which  said  account  or  rest,  when  finished 
and  signed  in  the  manner  aforesaid^  riiould  be  binding- 
and  conclusive  upon  all  the  said  several  persons,  parties 
thereto,  their  heks,  executors,  and  administrators,  and 
should  not  be  opened,  unravelled^  or  altered,  unless  mani- 
fest errors  by  omissions,  wrong  charges,  or  misoastings-up 
should  be  made  to  appear  therein  to  tiie  amount  of  £1,000, 
within  six  oalwida''  months  next  after  finishing  such  rest 
or  account  as  aforesaid.    And  in  case  any  such  error 
should  be  discovered  and  made  known  within  that  time 
the  same  should  be  rectafied:  nevertheless^  the  said  ao- 
eonnt  should  be  binding  and  otmelusive  as  to  all  other  the 
particulars  therein  contained."    A  power  wae  then  given 
to  any  partner  to  appoint  a  person  within  certain  degrees 
(rf  reiationship  to  succeed  him  on  his  decease.     This 
power  was  not  exercised  by  the  testatmr.    Clause  88,  on 
which  the  case  mainly  turned,  provided  that  if  it  should 
at  any  time  happen  during  the  oontimiance  of  the  part- 
necahip  that  by  the  death  of  any  of  the  parties  to  the 
articles,  or  of  his  appointee  or  successor,  or  of  the  neini« 
nee  or  i4;>pointee  of  such  executor  or  administrator  as 
thereinbefore-mentioned,  or  otherwise,  there  should  be 
no  person  who  by  virtue  of  the  articles  should  be  entitled 
and  should  be  willing  to  succeed  as  a  partner  to  his  share 
in  the  partnership  stock  and  business,  "  then  the  survi- 
ving or  continuing  partners  should  become  the  purcdiasers 
of  such  share,  and  should  pay  lor  the  same  unto  the  exe- 
cutors or  administrators  of  the  party  so  dying  so  much 
money  as  the  value  of  the  share  aoootding  to  the  last 
annual  account  or  rest  next  pteceding  the  death  of  such 
party,  together  with  £5  per  omit,  per  annum  upon  the 
oapitid  in  lieu  of  the  share  of  the  profits  of  the  party 
BO  dying  from  the  time  oi  that  account  or  rest  to  the 
time  <^  the  decease  of  such  party  should  amount  unto, 
with  interest  upon  such  amount  at  1^  rate  oi  £5  per 
cent,  per  annum  to  be  computed  from  such  the  time  of 
the  decease  of  the  said  par^  in  four  equal  payments,"  to 
be  payable  within  two  years  of  the  decease  of  such  party; 
and  the  surviving  partnos  were  also  if  required  to  g^ive 
a  bond  for  payment  of  the  same,  and  ixa  mdemni^ying 
his  estate  from  the  debts  of  the  oonoem;  and  thereupon 
the  share  of    the    deceased    in    the    partnership  pro- 
perty was  to  be  assigned  to  the  surviving  partners. 

On  the  5th  of  July,  1859,  the  accounts  were  made  up 
and  entered  in  the  rest-book  in  the  usual  way,  and  were 
on  the  22nd  of  that  month  signed  by  all  the  partners,  in- 
cluding the  testator.  On  the  5th  of  July,  1860,  the 
accounts  were  made  up  in  the  same  way  as  before,  and  a 
balance-sheet  showing  the  result  oi  sueh  account  was 
made  out,  and  was  in  the  same  month  of  July  shewn  by 
one  of  the  parties  to  the  testatoir.  He,  however,  never 
signed  the  rest-book,  although  it  was  signed  by  all  tiie 
other  partners,  and  he  was  shortly  afterwards  taken  ill, 
and  died  at  an  advanced  age  on  the  11th  of  September, 
1860.  The  defendants,  the  surviving  partners,  accounted 
to  the  plaintiffs  for  the  amount  appearing  by  the  rest  of 
1860  to  be  the  testator's  share  of  the  capital  and  profits 
of  the  firm,  with  interest  from  the  0th  of  July,  1860,  as 
provided  by  olause  88  of  the  articles  (amounting  to 
£151,000);  and  denied  any  further  liabili^,  or  the  right 
of  the  plaintiffs  to  in^iect  the  books  or  have  any  fresh 
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valomtion  taken.  The  plaintiffs'  case  was  that  the 
aoeonnt  and  yalnation  made  in  1860  was  not  such  as  was 
required  by  the  artioles;  and  that  the  testator  had  never 
accepted  or  adopted  it,  and  that  on  the  balanoe^eet 
being  shown  to  him  he  expressed  great  dissatisfaction  there- 
with, especially  because  his  shajre  in  the  profits  appeared 
to  be  less  than  in  1859;  that  although  annual  accounts 
had  been  made  out  and  signed  by  all  the  partners  up  to 
1859  indusiye,  no  fresh  valuation  of  the  partnership 
properly  had  been  made  for  the  purpose  of  such  annual 
aooounts,  but  that  an  arbitrary  or  nominal  value  had 
been  put  on  the  partnership  property,  no  allowance 
being  made  for  increase  in  value  owing  to  local  and  other 
oirounstances,  the  brewery  being  situate  in  the  heart  of 
London,  and  that  the  value  of  the  property  in  18G0  was 
grettUy  under-estimated  in  that  and  other  respects.  They 
acoocdingly  insisted  that  a  fresh  valuation  of  the  whole 
of  the  property  ought  to  be  taken,  and  the  actual  value 
of  the  testator's  share  paid  to  them.  The  defendants' 
case  was  that  the  account  of  1860  had  been  made  out  on 
the  same  principle  as  all  the  previous  accounts  since  the 
commencement  of  the  partnership,  all  of  which  had  been 
approved  of  and  signed  by  the  testator;  that  the  property 
was  not  materially  under-valued  by  the  account  of 
1860,  and  that  the  testator  had  acquiesced  therein,  and 
had  made  no  complaint  as  to  the  mode  in  which  it  had 
been  made  up,  the  dissatiisfaction  expressed  by  him  being 
merely  as  to  tjie  amount  of  profits  for  the  year.  In  the 
annual  rest  of  1860  was  a  sum  of  £51,183,  called  the 
mnking  fund,  which  was  set  apart  to  meet  certain 
oontingent  or  future  liabilities.  The  plaintiffs  cliumed, 
in  any  event,  to  have  this  sum  taken  into  account  as 
part  of  the  assets  of  the  firm,  to  a  share  of  which  the 
testator  was  entitled. 

The  Solicitor' General,  SchryUf  Q.C.y  and  Sjjecd,  for 
the  plaintiffs. — The  valuation  required  by  the  artioles 
was  to  be  true  and  just,  and  not  a  mere  book-keeping 
one,  which  merely  represented  the  history  of  the  mode 
in  which  the  accounts  had  been  made  up  from  time 
to  time — namely,  by  setting  down  the  cost  price  of  the 
property  as  its  vsdue,  and  adding  or  deducting  something, 
as  the  case  might  be,  in  each  year,  for  new  buildings  or 
other  improvements,  or  for  dilapidations.  It  was  now 
sought  to  impose  this  arbitrary  valuation  on  the  testator, 
merely  because  he  had  signed  accounts  made  out  in  the 
same  way  in  former  years ;  and  although  he  had  not  signed 
or  expressed  any  intention  to  sign  this  particular  account, 
but  had  objected  to  it.  Each  account  was  good  only  for 
the  particular  year,  after  which  it  had  no  further  opera- 
tion; and  however  long  the  wrong  system  of  valuation 
had  gone  on  any  one  partner  might  at  any  timcstop  and 
say  that  the  articles  should  in  future  be  complied  with. 
The  rest  of  1860  was  inoperative  as  to  all  the  partners, 
since  the  articles  made  the  actual  signature  of  all  a  sine 
qua  non.  The  evidence  was  clear  as  to  the  enormous 
excess  of  the  actual  over  the  assumed  value,  whether  taken 
generally  or  with  reference  to  this  particular  business. 
[The  Masteb  of  the  Rolls  said  that  he  had  known  two 
}>erfectly  bonA  fide  valuers  value  property  the  one 
three  times  as  high  as  the  other.  This  was  a  difficulty 
which  might  weigh  with  the  Court  towards  adopting  the 
valuation  of  the  parties.]  Whatever  the  difficulty  the 
articles  must  be  acted  on  if  any  partner  wished  it.  [The 
Masteb  of  the  Rolls. — Supposing  that  no  account  had 
been  taken  in  1860,  or  that  Mr.  Bevan  had  been  too  ill  to 
sign  it,  would  he  not  be  bound  by  the  account  of  1859?] 
That  could  not  be  meant  by  ^e  articles.  Clause  38 
assumed  that  that  which  ought  to  have  been  done  had 
been  done.  They  cited  Petty t  v.  Janeson,  6  Mad.  146; 
^Simmoiu  v.  Leonard,  8  Hare  581 ;  and  Blisset  v.  Daniel, 
io  Hare  493. 

Sir  H.  Cairm,  Q,C.,  AmpUett,  Q,C.,  and  Hoare,  for  the 

defendants. — ^Aasuming    that  the  valuation    had    been 

merely  arbitrazy  or  conventional,  which  was  not  shown, 


the  arrangement  had  been  a  sort  of  tontine  or  speculation 
between  the  partners,  upon  the  chance  of  some  one  of 
them  dying  without  appointing  a  successor.  In  the  event 
which  had  happened  Mr.  Bevan,  by  bo  dying,  was,  if  the 
valuation  was  too  low,  a  loser;  if  too  high,  a  gainer. 
Even  if  one  partner  had  any  right  at  all  against  the  will 
of  his  co-partners  to  change  a  practioe  which  had  subsisted 
for  half  a  century,  he  ought  to  have  expressed  his  will  at 
the  time,  and  could  not,  after  the  account  had  been  allowed 
by  him  to  be  taken  upon  the  old  footing,  insist  on  having 
it  taken  over  again.  Still  less  could  he  be  allowed  to  wait 
till  the  event  had  happened.  The  evidence,  however, 
showed  that  Mr.  Bevan  had  made  no  complaint  on  t<his 
score;  and  had  he  lived  he  would  no  doubt  have  signed 
the  account.  He  was  therefore  bound  by  his  course  of 
conduct,  since  there  was  not  a  word  in  the  deed  to  render 
actual  signature  necessary.  If  another  partner  had  died 
the  testator  might,  and  undoubtedly  would,  have  insisted 
on  this  account  as  binding.  As  to  the  sinking  fund  it  was 
intended  to  provide  for  liabilities  against  which  the  estate 
of  the  deceased  partner  was  indemnified,  and  therefore 
belonged  to  the  survivors. 

The  Solit'ttor- General,  in  reply, 

June  19. — ^The  Masteb  of  the  Rolls  [after  stating 
the  facts,  and  that  the  question  in  the  cause  depended 
partly  on  the  proper  construction  to  be  placed  on  the 
articles  of  partnership,  and  partly  on  the  acts  of  the  part- 
ners].— It  is  argued  that  it  appears  by  the  aooounts  that 
no  real  valuation  was  made  of  this  property — that  it  was 
estimated  on  an  arbitrary  principle  without  taking  any 
steps  for  the  purpose  of  ascertaining  its  real  market 
value,  which,  for  instance,  if  it  were  sold,  it  would 
realize;  but  I  find  upon  the  evidence  that  the  same  prin- 
ciple of  valuation  had  been  adopted  since  the  year  1831, 
when  the  articles  were  executed,  up  to  and  including  the 
year  1860.  I  find  that  Mr.  Bevan  had  signed  the  rest 
book  for  every  year  during  the  twenty-nine  years,  up  to 
and  including  July,  1 859 ;  that  he  was  perfectly  cognizant 
of  the  mode  in  which  this  valuation  was  made;  and  that 
he  never  made  any  objection  to  it  or  any  remonstrance 
on  the  subject  It  is  obvious  that  if  he  had  died  at  any 
time  after  he  signed  the  rest  book  in  July,  1859,  and 
prior  to  the  5th  of  July,  1860,  his  estate  would  have  been 
bound  by  the  aooounts  and  valuations  so  signed  by  him. 
I  doubt  whether,  on  any  known  principle  by  which  courta 
of  equity  deal  with  such  oases,  he  could,  after  so  long  an 
acquiescence  in  this  mode  of  estimating  the  value  of  the 
concern,  have  been  permitted  to  introduce  a  new  mode 
and  system  of  valuation  in  his  lifetime  without  the  absent 
of  his  co-partners;  but  that  is  not  the  question  before 
me.  The  question  is  whether  what  he  could  not  do  him- 
self his  executors  can  be  permitted  to  do  in  his  place. 
I  assume  for  the  purpose  of  testing  the  argument  that 
the  valuation  made  in  the  rest  book  was  far  below  the 
real  value  of  the  partnership  assets.  It  is  plain  that  if 
one  of  the  other  partners  had  died  before  Mr.  Bevan 
without  appointing  a  successor,  Mr.  Bevan  would  have  had 
the  benefit  of  this  reduced  amount  of  valuation  in  the 
increased  share  he  would  in  that  event  have  taken.  Is 
it  open  to  him  to  contend  this:  if  another  partner  die,  I 
insist  on  the  valuation  so  made  in  the  rest  book,  but  if  I 
should  be  the  first  to  die  then  I  insist  that  my  executx>r» 
should  have  the  opportunity  of  obtaining  a  new  valua- 
tion which  would  greatly  increase  my  estate?  I  appre- 
hend that  such  a  course  would  be  impossible.  It  is  true 
that  he  was  much  advanced  in  years,  but  one  of  his  co- 
partners was  still  older  than  himself,  and  reckoning 
merely  on  the  circumstance  of  age,  might  reasonably  have 
been  expected  to  pre-deoease  him.  The  case  of  Blisset  v. 
Daniel,  which  hM  been  much  relied  on  in  argument  for 
the  plaintiffs,  appears  to  me,  when  properly  considered, 
not  to  be  favourable  to  them,  but  rather  to  support  the 
view  I  am  now  stating.  In  that  partnership  there  was  a 
,  similar  clause  for  taking  the  accounts  and  a  similar 
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cufitom,  but  the  Court  there  held  that  such  a  clause  and 
cuBtom  could  not  be  taken  advantage  of  for  the  purpose 
of  expelling  a  partner  and  thereby  benefitting  those  who 
expelled  him;  that  is,  it  is  not  competent  for  any 
one  or  more  of  the  partners  to  make  use  of  such  a 
dause  for  their  exclusive  benefit.  But  that  would  be 
the  case  here  if  it  were  open  to  Mr.  Bevan  to  adopt 
it  if  he  surviye  one  of  his  partners,  and  yet  that 
his  executors  could  reject  if  he  pre-deoeased  them. 
Suppose  that  in  the  case  of  BlUset  y.  DaniH^  instead 
of  a  power  to  enable  some  partner  to  expel  another 
partner,  the  clause  had  been  that  they  were  to  draw 
lots  for  one  partner  to  retire.  Could  the  retiring  partner 
who  had  drawn  the  unlucky  lot  have  afterwards  Insisted 
that  the  mode  of  taking  the  valuation  ought  to  have  been 
altered;  and  that,  having  taken  the  risk  of  the  chance, 
which  if  it  turned  out  in  his  favour  and  had  removed 
another  partner  would  have  increased  his  share,  he  could 
repudiate  the  arrangement,  because  the  chances  had  gone 
against  him.  I  apprehend  clearly  not;  and  yet,  practically, 
that  is  what  is  sought  to  be  done  in  the  present  case.  In 
truth,  in  JBlmet  v.  Daniel  the  decision  of  the  Court  rested 
upon  fraud.  The  Court  held  that  as  soon  as  the  remain- 
ing parties  determined  to  expel  Mr.  Blisset,  they  were 
bound  to  inform  him  of  that  fact,  in  order  that  he  might 
take  such  steps  as  he  was  lawfully  entitled  to  take  in  the 
then  existing  circumstances.  In  that  case  the  excluded 
partner  had  actually  signed  the  accounts  and  the  valua- 
tion,  and  if  that  case  were  in  fact  applicable  in  the  pre- 
sent instance,  and  to  govern  this  case  in  all  respects,  it 
would  then  follow  that  if  Mr.  Bevan  had  died  before  the 
5th  of  July,  1860,  his  estate  would  not  have  been  bound 
l»y  the  valuation  in  the  rest  book  which  he  had  signed  in 
July,  1859,  a  point  which,  on  the  construction  of  the 
artxclee,  was  not,  and  in  my  opinion  could  not,  have 
reasonably  been  argued.  If  in  BlUset  v.  Daniel  the 
partner  had  died  instead  of  having  been  expelled  by  his 
co-partners,  then  I  apprehend  the  Court  would  have  held 
that  the  valuation  made  was  a  good  and  binding  valua- 
tion, and  that  his  executors  could  not  have  set  it  aside. 
In  truth  the  very  point  is  stated  by  the  Vice-Chancellor 
in  page  517  of  the  report,  and  the  case  is  distinguished 
l^  him  from  one  in  which  the  chances  are  equal,  as  in 
the  case  of  death  or  voluntary  retirement.  Unquestion- 
ably fraud  introduces  a  new  element  in  all  cases  of  this 
description,  and  no  decision,  founded  upon  that  principle, 
can  i>088ibly  be  held  to  govern  cases  where,  as  in  the  pre- 
sent, all  the  partners  act  hon^fde.  If  in  September,  1860, 
Mr.  Bevan,  instead  of  dying,  had  voluntarily  chosen  to 
xetiie,  I  should  hold  him  equally  bound  by  the  rest  book, 
though  not  signed  by  him.  His  death  does  not  give  his 
executors  any  higher  right  than  he  himself  posseted.  I 
am  of  opinion  that  if,  in  September,  1860,  he  had  first 
contested  the  propriety  of  this  valuation  made  in  July, 
he  could  not  have  succeeded  in  so  doing;  and  this  appears 
to  me  to  rest  on  a  principle  of  great  importance  and  con- 
stantly acted  upon  in  courts  of  equity.  It  is  that  the 
course  of  dealing  of  the  parties  themselves  binds  them. 
When  the  articles  of  partnership  are  clear  and  distinct 
the  partners  are  bound  by  them.  When  they  are  ambi- 
guous or  silent  the  course  of  dealing  between  the  partners 
regulates  the  mode  by  which  this  Court  must  deal  with 
them.  In  some  cases,  indeed,  this  Court  has  gone  so  far 
as  to  allow  the  constant  usage  of  partners  to  supersede 
the  articles  themselves;  but  that  case  does  not  arise  here. 
Here,  so  far  as  the  articles  say  anything  on  the  subject, 
they  make  the  last  valuation  binding.  When  Mr.  Bevan 
made  his  will  he  was  unquestionably  bound  by  the  valua- 
tion signed  by  him  in  July,  1859,  aooording  to  the  strict 
words  of  the  articles.  If  he  died* after  July,  1860,  and  no 
valuation  had  been  made  since  July,  1859,  he  would  have 
been  bound  by  that  valuation;  but  I  assent  to  the  case  of 
Petty t  V.  Janeton,  which  shows  that  if  the  surviving 
partners  had  endeavoured  to  bind  his  estate  by  that 
valuation  ifft  the  purpose  of  depriving  him  of  subeequent 


profits,  they  would  not  have  been  entitled  to  do  so.  I 
am  at  a  loss,  however,  to  understand  how  that  case  shows 
that  the  valuation  to  be  made  in  July,  1860,  was  to  be 
made  on  a  principle  to  be  introduced  into  the  partnership 
for  the  first  time  against  the  will  of  all  the  other  partncjrs, 
and  materially  altering  their  rights  as  between  them- 
selves. I  adopt  the  argument .  that  if  any  one  of  the 
partners  thought  it  proper  that  a  new  system  of  valna- 
tion  should  be  introduced,  it  was  not  competent  for 
him  to  do  so  as  far  as  related  to  past  aoeounts, 
though  they  had  not  been  signed  by  him;  but  that  it 
would  be  necessary  for  him  to  give  notice  of  his  intention 
to  introduce  such  an  alteration  for  the  future,  even  if  (on 
which  I  mean  to  express  no  opinion)  he  could  in  that 
respect  have  controlled  the  wishes  of  his  partners.  I  have 
hitherto  considered  this  case  as  if  Mr.  Bevan  had  resisted 
i^e  valuation.  But  it  is  important  to  see  what  the  facts 
shown  in  the  evidence  as  to  l^e  conduct  of  2£r.  Bevan 
himself  are;  and  I  think  that  he  never  did  contest  or 
intend  to  contest  i^e  accuracy  of  the  balance-sheet  sub- 
mitted to  him  or  the  principle  on  which  it  was  made  out. 
I  am  of  opinion  that  the  utmost  extent  to  which  the  evi- 
dence can  be  viewed  in  favour  of  the  plaintiff  is  tiiat  Mr. 
Bevan  did  not  expressly  state  his  acquiesoenoe  in  the 
balance-sheet  sent  to  him,  and  which  it  is  admitted  aoon- 
rately  represents  what  appears  in  the  rest  book;  but  I  am 
clear  that  upon  the  evidence  he  never  expressed  any  dis- 
sent; and  upon  the  evidence  of  Mr.  Charles  Bevan  I  am 
disposed  to  think  that  he  had  no  intention  to  act  differ- 
ently on  this  occasion  than  he  had  done  on  fcvmer  oooa- 
sions.  Then  what  does  the  case  of  the  plaintiffa  o(»ne  to? 
This,  and  this  only — ^that  whereas  a  uniform  oonrae  of 
dealing  has  taken  plaoe  for  thirty  years  under  theee 
articles,  to  which  Mr.  Bevan  assented  up  to  July,  1859, 
and  to  which  he  expressed  no  dissent  after  that  period  up 
to  September,  1860,  still  his  executors,  who  stand  pre- 
cisely in  his  idioes,  can  come  to  the  Court  and  say  they 
are  entitled  to  have  the  whole  system  altered  from  the 
date  of  the  last  account — July,  1859.  If  it  could  be 
shown  that  the  valuation  was  on  a  fraudulent  princii^, 
of  which  he  was  not  cognizant,  the  case,  as  I  have  already 
said,  would  be  varied.  But  nothing  of  this  sort  exists. 
So  ixc  from  it,  that  on  the  best  judgment  I  can  form  on 
examination  of  the  valuations,  they  are  made  on  a  fair 
and  equitable  principle,  assuming  even  that  if  a  profes- 
sional valuer  were  called  in  he  could  place  a  much  higher 
value  upon  them.  But  in  truth  nothing  can  be  less  satis- 
factory than  the  valuation  of  professional  valuers  of  pro- 
perty of  this  description;  and  this  is  the  constant  expe- 
rience of  the  Court  I  am  of  opinion,  on  the  whole  of 
this  case,  that  Mr.  Bevan  was  boxmd  by  the  valuation 
taken  &  the  rest  book  for  July,  1860,  and  that  his 
executors  cannot  now  disturb  it.  There  is  still,  however, 
another  question  behind,  assuming  that  valuation  to  be 
correct.  It  remains  to  be  determined  whether  his  estate 
Ib  entitled  to  any  portion  of  a  sum  of  ^£51,133  5s.  lid., 
called  in  these  accounts  the  ''  sinking  fund.''  As  I  under- 
stand the  case  the  profito  were  ascertained  over  and  above 
the  sums  drawn  out  by  the  partner  during  the  year  at 
£40,000.  On  the  6th  of  July,  1860,  £51,138  5fl.  lid.  is 
set  apart  as  a  sinking  fund,  an  expression  which  does  not 
accurately  convey  the  scope  and  object  of  the  function  it 
had  to  perform.  This  sum  is  calculated — ^though  upon 
what  principle  I  have  not  been  able  accurately  to  ascer- 
tain— ^with  a  view  of  meeting  the  losses  which  may  aiiBe 
on  transactions  not  concluded,  and  the  results  of  which 
are  not  ascertained,  at  the  time  of  the  annual  rest,  and 
not,  as  I  understand  it,  to  guard  against  the  losses  whidi 
may  be  sustained  in  respect  of  contracts  not  then  entered 
into.  Whether  this  distinction  is  clearly  defined  I  hate 
not  been  able  to  satisfy  myself;  but  I  observe  that  by  the 
87th  clause  of  the  articles  it  is  provided,  ''That  any 
executors  or  administrators  who  shall  be  in  any  way 
interested  as  aforesaid  shall  not  have  power  or  autliQkKy 
to  attend  at  the  brewlioiiae  where  wofSk  jolixt  tnds  or 
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»xi;fflne8B  shall  be  carried  on,  except  once  in  the  year  at 
lie  general  rest,  to  inspect  the  books  of  acoonnt,  whereby 
Iko  balance  shall  be  made  out  and  appear  to  be  due  to  the 
eepectire  parties/'  It  is  therefore  obvious  that  the 
ixrangement  between  the  parties  was  that  the  executors 
^t  the  deceased  partner  should  not  have  the  means  of 
Tidging  as  to  the  profits  made,  except  as  they  appear  by 
b.e  books  on  the  day  when  the  account  rest  is  made ;  and  I 
lilnk  it  must  be  ti^en,  on  the  evidence,  that  this  sum  is 
ry  agreement  set  apart  as  constituting  no  xx)rtion  of  the 
»xx>fit8.  If  80,  then  if  Mr.  Bevan  had  died  before  July, 
860,  his  executors  could  not  have  required  any  portion 
»f  the  sinking  fund  of  July,  1859,  to  be  applied  as 
belonging  to  his  estate;  and  if  I  am  right  on  the  rest 
»f  the  view  I  have  taken  of  this  case — namely, 
iliat  Mr.  Bevan  is  bound  by  the  rest  book  of  July,  1860, 
ilien  in  like  manner  his  executors  cannot  require  any  por- 
lon  of  the  sinking  fund  of  1860  to  be  applied  as  part  of 
lis  estate.  In  truth,  were  it  otherwise,  the  result  would 
>e  that  many  years  might  elapse  before  the  final  result 
of  the  transactions  prior  to  that  month  would  be  com- 
pletely ascertained,  and  by  this  means  the  accounts  be- 
rween  the  firm  and  the  deceased  partner  might  be  pro- 
longed for  an  indefinite  period.  It  would  aiso  necessarily 
follow,  that  if  the  sum  so  set  apart  had  been  under-esti- 
diAted,  the  surviving  partners  would  have  a  claim  against 
blie  estate  of  the  deceased  partner  for  such  deficiency,  and 
Ous  would  neoessarily  entail  the  right  of  the  executors  to 
ascertain,  from  the  accounts  and  inspection  of  vouchers 
Eknd  the  like,  whether  the  amount  of  the  over-estimate  or 
cinder-estimate  alleged  was  correct.  Tet  this  appears  to 
me  to  be  precluded  by  the  87th  clause,  which  I  have  read. 
It  is,  in  my  opinion,  the  object  of  the  articles  on  the  face 
of  them  to  obviate  all  these  inconveniences.  It  follows, 
therefore,  that  the  executors  cannot  claim  any  portion  of 
this  fund.  In  my  opinion,  therefore,  the  plaintiffs  fail 
wholly  in  their  oontention,  and  as  I  understand  that  the 
sums  appearing  by  the  rest  of  July,  1860,  have  been  duly 
diacharged  or  secured,  according  to  the  provisions  of  the 
3Sth  clause  of  the  articles,  there  is  nothing  to  be  done 
further  between  the  plaintiffs  and  the  defendants,  and 
the  bill  must  be  dismissed  with  costs. 

Solicitors  for  the  plaintiffs,  Dimmock,  Kash,  ^  Field, 

Solicitors  for  the  defendants,  Marson,  Dadley,  ^  Mar- 
9on, 


V.  0.  K.  Be  Gadbubt.  July  7. 

Married  nfoman — Ifwegtment  in  joint  name$  of  hn$band 
and  wife — Money  in  cuitody  of  wife, 

A  ium  of  money  is  invested  in  the  fundi  in  the  joint 
names  of  a  husband  and  wife,  and  she,  by  power  of  at- 
torney from  him,  sells  out  a  portion,  and  with  his  know- 
ledge keeps  it  locked  up  in  her  own  special  custody  till  his 
death. 

Held,  that  the  portion  which  still  remained  in  the  funds 
in  the  joint  names  of  the  husband  and  wife  survived  to  the 
wife,  but  that  the  other  portion,  which  was  sold  out  by  her, 
and  kept  in  her  custody,  formed,  on  the  husband* s  death,  a 
part  of  his  general  personal  estate. 

This  was  an  adjourned  summons  in  the  suit  instituted 
to  administer  the  estate  of  Thomas  Oadbury.  The  facts 
were  these: — ^Prior  to  November,  1858,  Thomas  Gadbury 
had  lodged  a  sum  of  £1,000  in  the  hands  of  Messrs. 
Whitbtead,  brewers,  and  they  having  required  him  to  with- 
draw it^  he  in  that  month  did  so,  and  received  £1,200, 
which  represented  the  £1,000  deposited  and  interest 

On  the  8th  and  9th  of  February,  1859,  he  caused  this 
sum  with  other  moneys  in  his  hands  to  be  invested  in  the 
purc3iase  of  £1,250  and  £550  New  three  per  cents., 
muking  in  all  £1,800,  the  investment  being  made  in  the 
joint  names  of  himself  and  Mary  Ann  Gadbury,  his  wife, 
l7tb6de0oHption-—<<  Thomas  Gadbury,  of  Austin-6tr6et> 


Hackney-road,  gentleman,  and  Mary  Ann  Gadbury,  his 
wife."  In  October,  1859,  Thomas  Gadbury,  wishing  to 
do  something  for  his  family  with  a  portion  of  the  money 
80  invested,  applied  to  Mary  Ann  Gadbuiy  to  consent  to 
sell  out  part  of  it,  and  it  was  agreed  that  £800  should 
be  sold  out,  and  that  he  should  lay  out  the  money  as  he 
thought  fit.  On  the  28th  of  October,  1859,  Mary  Ann 
Gadbury  (under  a  power  of  attorney  given  to  her,  by 
Thomas  Gadbury  for  that  purpose)  sold  out  £800,  part  of 
the  £1,800  stock,  which  produced  £754  cash,  which  sum 
was  received  by  her,  and  she  communicated  the  fact  to 
her  husband}  but  it  remained  at  their  house  in  her  cus- 
tody, she  keeping  it  in  a  drawer  locked  up,  until  his 
death,  which  happened  on  the  24th  of  January,  1860. 
The  £1,000,  the  residue  of  the  £1,800  stock,  remained  at 
the  time  of  his  death  standing  in  the  joint  names  of 
Thomas  Gadbury  and  Mary  Ann  Gadbury,  as  originally 
invested.  The  evidence  was  that  when  the  money  was 
received  from  Messrs.  Whitbread  Mrs.  (Gadbury  consulted 
her  husband  as  to  what  was  to  be  done  with  it,  and  he  said 
she  had  better  see  a  stock-broker,  which  she  did,  and  he 
advised  her  to  invest  in  their  joint  names,  which  was 
done.  It  aiso  appeared  by  her  evidence,  which  was  un- 
contradicted, that  she  communicated  the  fact  of  having 
sold  out  the  £754  to  her  husband,  and  during  the  three 
months  which  preceded  his  death  it  remained  in  the 
drawer  locked  up  in  her  custody.  Mary  Ann  Gadbury 
was  the  third  wife,  and  Thomas  Gadbury  was  in  very 
infirm  health  at  the  xme  when  these  transactions  took 
place. 

Th(»nas  Gadbury  by  his  will  (inter  alia)  gave  all 
moneys  which  might  be  out  at  interest  at  ihe  time  of  his 
decease  (aft^  payment  of  his  debts)  unto  and  equally 
between  eight  persons  therein  named;  and  the  following 
questions  arose: — First,  whether  the  £754,  the  proceeds 
of  the  £800  stock,  did  or  did  not  at  the  time  of  the  tes- 
tator's death  form  part  of  his  general  personal  estate? 
Second,  whether  the  £1,000  stock,  which  at  the  time  of 
the  testator's  death  was  standing  in  the  joint  names  of 
himself  and  his  wife,  did  or  did  not  form  part  of  his  per- 
sonal estate,  or  whether  Mary  Ann  Gadbury  became 
absolutely  entitled  to  it  by  survivorship. 

JEveritt,  for  the  plaintiff,  contended  that  whatever 
question  there  might  be  as  to  the  £1,000,  there  was  no 
doubt  that  the  £754  belonged  to  the  general  personal  es- 
tate of  the  testator.  Mrs.  Gadbury  had  the  sole  control 
of  everything,  her  husband  being  an  invalid. 

Archibald  Smith,  tor  Mrs.  Calthorpe. — ^If  the  invest- 
ment had  been  made  by  the  husband,  and  there  wivi  no 
contrary  evidence,  it  survived  to  the  wiffe;  but  it  was  a 
different  thing  where  the  investment  was  made  by  the 
wife, — ^then  distinct  authority  must  be  shown  by  the  hus- 
band: Hoyes  v.  Kindersley,  2  Bul  &  Giff.  195. 

BiUon,  for  three  daughters  of  the  testator. 

Baily,  Q.C,  and  E,  Charles,  for  Thomas  John  Gadbury, 
and  Mr.  and  Mrs.  Jayes. 

Glasse,  Q,C,,  and  Beavan,  for  Mary  Ann  Gadbury, 
argued  that,  as  to  the  £754,  it  vras  received  and  kept  by 
her  with  her  husband's  knowledge  and  sanction,  and  it 
became  her  own  to  do  what  she  liked  with  it 

KiNDEBSLET,  V.C.,  said  that,  having  considered  the 
whole  effect  of  the  evidence  on  both  sides,  the  oon-^ 
elusion  at  which  he  arrived  was  that  what  the  testa- 
tor desired  was  not  that  the  fund  should  be  invested 
in  any  particular  way,  that  being  a  question  as  to 
which  he  could  form  very  little  judgment,  but  his  object 
was  to  provide  for  his  wife  in  case  she  should  survive 
him;  and  his  Honour  did  not  think  he  could  draw  front 
the  evidence  any  intention  on  his  part  to  make  her  a 
present  of  it,  so  as  to  constitute  it  her  separate  estate;  but 
it  was  a  provision  to  enure  to  her,  but  only  in  can  she 
survived  him.  Accordingly,  he  put  the  first  portion  of 
the  Bumey,  ud  afto-wards  the  Beo9&d  iKurtioa,  into  her 
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hancU,  asking  her  to  consult  a  stock-broker,  and  accord- 
ingly she  went  to  a  stock-broker  in  January.  Mr.  Aston, 
the  stock-broker,  confirmed  that,  and  there  would  not  be 
the  least  doubt  of  the  accuracy  of  that  statement.  She 
naturally  wished  it  to  be  in  her  own  name,  but  he  said 
" That  will  not  do;  you  are  a  married  woman;  put  it  into 
the  joint  names  of  yourself  and  your  husband,  and  that 
will  be  joint  property."  She  then  consulted  her  husband. 
Of  course  there  was  no  evidence  as  to  that,  for  it  was  not 
probable  that  any  one  would  be  present;  but  no  doubt  she 
did  so  the  moment  she  got  home;  she  said  so,  and  there 
was  no  reason  to  doubt  the  truth  of  that  statement.  He 
answered,  <*  By  all  means;"  and  she  went  on  the  8th  of 
February,  and  £1,250  was  invested,  and  on  the  9th  the 
remaining  £550,  making  the  whole  £1,800  Consols.  His 
Honour  had  no  doubt,  if  the  testator  had  lived  ten  years 
from  the  time  at  which  the  investment  was  made,  the  £  550 
itself  would  have  gone  to  the  common  income  of  the 
establishment.  £  800  was  afterwards  sold  out,  and  that  left 
£1,000,  and  no  doubt  it  belonged  to  her;  the  only  doubt 
was  as  to  the  £754,  which  arose  by  sale  of  the  £800  stock. 
If  on  the  evidence  his  Honour  thought  it  appeared  that 
the  wish  of  the  testator  was  to  create  a  separate  interest 
(which  his  Honour  did  not),  then  it  might  be  that  he 
would  have  tu  hold  that,  inasmuch  as  it  was  sold  out 
and  kept  in  her  own  hands,  and  the  husband  never  re- 
ceived it,  he  must  consider  it  still  separate  property,  but 
on  the  evidence  he  must  conclude  that  it  was  joint  pro- 
perty. By  virtue  of  the  power  of  attorney  it  remained 
in  her  own  hands,  in  her  own  box,  and  under  her  own 
control:  that  is  to  say,  she  might  have  taken  it  out  and 
thrown  it  into  the  kennel  if  she  had  thought  fit;  but 
the  question  was  in  what  light  the  law  would  regard  the 
transaction?  In  the  eye  of  the  law  it  was  still  in  the 
husband's  control,  although  it  arose  from  a  sale  of  joint 
stock;  it  was  in  the  husband's  house,  and  still  part  of  the 
husband's  assets.  Therefore,  as  to  the  £1,000,  it  belonged 
to  the  wife  by  survivorship,  and  as  to  this  £754,  it 
remained  the  property  of  the  husband. 


V.C.K. 


lie  Nowell. 


June  19. 


Practice — Judgment — Cliarging  order  at  law — Stop  order 
—1  ^-  2  net.  c,  110—3  4-  4  Vici.  c.  82. 

Where  a  judgment  creditor  has  got  a  charging  order  at 
law  upon  tlie  interett  of  the  judgment  debtor  in  a  fund  in 
this  Courtf  a  stop  order  applied  for  in  the  usual  way  is 
the  proper  course,  and  an  order  nisi  maile  in  this  Court, 
upon  a  petit  ion  for  a  stop  order,  not  served  two  clear  days 
he/ore  t/ie  application,  discharged  with  costs. 

On  the  1st  of  May  his  Honour  made  an  order  in  this 
matter  (vide  ante  658),  under  the  1  &  2  Vict.  c.  110,  and 
3  &  4  Vict.  o.  82,  to  the  effect  that  unless  within  one 
calendar  month  after  service  cause  should  be  shown,  a 
sum  of  £20,274  98.  5d.,  in  court,  should  be  charged  in 
favour  of  the  petitioner,  who  asked  for  a  stop  order,  his 
Honour  oonsidering  that  an  order  nisi  would  answer  the 
present  purpose.  It  appeared  that  a  person  named 
Nowell  was  entitled  under  a  decree  of  this  Court  to  a 
share  in  the  above  fund,  and  the  petitioner  having  re- 
covered judgment  against  him  in  the  Common  Pleas  in 
December,  1862,  he  was  served  with  a  charging  order 
nisi  of  the  Common  Pl^as  for  attaching  the  fund  in  da- 
mages, which  was  made  absolute  on  the  9th  of  March,  and 
both  orders  were  served  successively  on  the  chief  clerk  of 
the  Aooountant-Ckneral,  who  refused  to  take  notice  of  them, 
not  being  orders  of  this  oourt  The  last  order  was  also 
terved  on  Nowell,  who  disregarded  it;  and  on  the 
20th  of  March  this  petition  was  presented  for  a  stop 
order.  On  the  1st  of  June  the  matter  was  mentioned, 
but,  after  some  discussion,  stood  over. 

Oraeknall  now  moved  on  behalf  of  the  respondent  to 
iiflcharge  the  order  of  the  1st  of  May  for  irregularity,  on 


the  ground  that  it  should  have  been  a  stop  order  and 
not  an  order  nisi.  The  Court  had  no  jurisdiction  to 
make  a  charging  order  in  a  case  where  a  judgment  had 
been  obtained  at  law;  the  only  order  that  could  be  made 
here  was  a  stop  order,  as  ancillary  to  the  charging  order 
at  law.  The  petition  for  a  stop  order  must  be  properly 
presented,  and  not  ex  parte,  as  here. 

Torriano  and  Downing  Bruce,  contended  that  the  peti- 
tioner having  asked  for  a  stop  order,  his  Honour  consi- 
dered that  an  order  nisi  was  the  proper  course,  and  there- 
fore that  order  was  correct.    A  stop  order,  however,  might 
now  be  granted  if  the  Court  thought  it  right. 

Cases  cited: — Westbg  v.  Westby,  5  De  G.  &  &n.  516; 
3iiles  V.  Presland,  4  M.  &  Cr.  481 ;  Hulhes  v.  Day,  10  Sim. 
41. 

Kindeesley,  V.C,  said  that  the  order  was  certainly 
irregular,  inasmuch  as  the  petition  had  not  been  served 
on  the  respondent  two  clear  days  before  the  first  hearing, 
and  therefore  it  must  be  discharged.  The  petitioner 
must  pay  the  respondent's  costs.  The  party  having  got 
a  oharg^g  order  at  law,  his  regular  course  was  to  come 
to  this  court  for  a  stop  order  in  the  usual  way. 


V.C.  8. 


Beeston  v,  Mabriott. 


July  1. 


Railway  contract — Property  in  plant,  A'c, — Riglit  of  cre^ 
ditors  of  company  to  take  in  execution. 

By  a  contract  between  a  railway  company  and  a  cart' 
tractor  it  was  stipulated  that  plant  and  material,  when 
placed  by  the  latter  upon  the  land  of  the  company,  should 
immediately  become  the  absolute  property  of  the  company, 
and  that  the  contractor  should  have  no  property  therein, 
but  that  upon  due  completion  of  the  works  the  plant  and 
unconsumed  material  should  be  given  by  the  company  to 
him  as  part  consideration  for  performance  of  the  contract. 

Held,  that  the  company  had  no  such  property  in  tlit 
plant  and  m^zterial  as  to  entitle  its  creditors  to  tahe  the 

same  in  execution. 

* 

The  plaintiff  in  this  case  was  Frederick  Beeston.  The 
defendants  were  T.  L.  Marriott,  J.  Jordan,  J.  Dugdale, 
and  the  Manchester  and  Milford  Railway  Company. 

In  1862  Beeston  covenanted  with  the  company  that  he 
would  construct  and  complete  part  of  their  railway,  and 
for  that  purpose  provide  all  necessary  labour,  plant,  and 
materials;  and  it  was  provided  that  from  time  to  time  when 
any  plant  or  materials  should  be  brought  upon  the  site  of 
the  works,  or  land  adjoining  thereto,  or  belonging  to  the 
company,  they  should  immediately  become  the  absolute 
property  of  the  company,  and  be  considered  as  in  their 
possession,  and  that  Beeston  should  have  no  property 
therein  except  the  right  of  using  them  on  the  company'fi 
premises  for  the  purposes  of  the  works;  but  that  after  the 
due  completion  of  the  works,  as  a  condition  precedent,  the 
company  should  gfive  him,  as  part  of  the  consideration  for 
his  performance  of  the  contract,  the  plant  and  unused 
and  unconsumed  materials,  and  if,  in  pursuance  of  certain 
conditions  in  the  deed  referred  to,  the  company  should 
take  the  works  out  of  his  hands,  it  should  be  lawful  for 
them  to  use  the  plant  and  materials,  making  such  com- 
pensation to  him  as  their  engineer  should  think  just; 
and  that  any  advances  or  payments  made  on  account  by 
the  company  to  the  plaintiff  during  the  progress  and  after 
the  completion  of  the  works  should  not  affect  the  ultimate 
settlement  of  accounts  between  them  or  be  taken  as  spe- 
cific payments,  but  should  be  charged  to  the  plaintiff 
without  prejudice  to  the  final  settlement. 

For  the  purposes  of  the  undertaking  the  plaintiff  ool- 
leoted  large  quantities  of  rails,  sleepers,  and  other  mate- 
rial upon  the  company's  land,  and  also  upon  land  not 
belonging  to  the  company.  Upon  the  28th  of  Febmazy, 
1863,  all  those  rails,  &o.,  were  seiied  1^  ^e  sheriff 
under  judgments  obtained  by  the  defendants  Marriott 
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wnd  Jordan.  The  plaintiff  then  filed  his  bill  for  a 
leclaration  that  neither  the  company  nor  Marriott  and 
rordan  had  any  title  to  the  rails,  Sec.,  placed  as  afore- 
aid  on  lands  not  belonging  to  the  company,  and  that 
lelther  the  company  nor  any  person  claiming  through 
•liem  had  any  right  or  title  to  those  placed  upon  the 
ands  of  the  company  except  subject  to  the  right  of  the 
plaintiff  to  employ  and  consume  them. 

The  bill  also  prayed  for  an  injunction.  The  defendants 
alleged  that  the  company  had  made  large  advances  to  the 
plaintiff,  and  thereby  Uie  rails,  &c.,  had  been  paid  for, 
and  had  become  the  property  of  the  company. 

J^acon,  Q.  C,  and  Bovill,  for  the  plaintiff. — The  contract 
excludee  the  possibility  of  the  adyanoee  being  made  as 
porohasee  of  the  materials.  The  defendants  hare  no  title 
to  the  rails,  dec.,  on  ground  not  belonging  to  the  com- 
pany, and  tJieir  title  to  those  on  the  company's  ground  is 
qualified  by  the  plaintiff's  right  of  user  and  right  of  pos- 
Kossion  on  his  contract  being  completed. 

MalinSf  Q.C,^  and  Dickinson^  for  the  defendants. 

Stuabt,  V.C. — ^The  question  in  this  case  is  whether 
the  defendants  Marriott  and  Jordan  are,  as  creditors  of 
the  company,  entitled  to  take  in  execution  certain  rails 
and  other  chattels.  The  plaintiff  avers  that  these  rails, 
ico.,  are  not  the  property  of  the  company  in  such  a  sense 
as  to  entitle  their  creditors  to  take  them  in  execu- 
tion. The  right  to  tho  property  in  question  is  go- 
Temed  by  the  contract  under  which  the  chattels  were 
purchased  It  has  been  argued  on  behalf  of  the  creditors 
that  these  rails,  when  placed  for  the  purposes  of  the  com- 
pany where  they  now  staiid,  became  absolute  the  property 
of  the  company.  But,  although  the  contract  says  that  the 
materials  or  plant  shall  be  the  absolute  property  of  the 
company,  and  that  the  plaintiff  shall  have  no  property 
therein,  yet  all  these  chattels  are  to  be  Tmder  the  do- 
minion of  the  plaintiff  for  the  purposes  of  the  undertaking, 
and  are  to  become  his  on  the  due  i)erformance  of  the 
contract,  or  if  circumstances  should  occur  to  entitle  the 
company  to  use  them  they  are  to  make  compensation  to 
him.  They  are  chattels  on  the  ground  of  the  company, 
and  devoted  to  a  particular  purpose,  in  which  both  the 
company  and  the  plaintiff  are  interested,  and  the  surplus 
are  to  become  his  absolutely. 

Declare,  that  under  the  circumstances  in  the  pleadings 
mentioned,  the  defendanto  the  company  have  not  such 
an  absolute  interest  in  the  rails  and  other  chattels  as  to 
entitle  the  defendants  Marriott  and  Jordan  to  take  them 
in  execution. 

Solicitors  for  the  plaintiff,  C\  4'  II,  Btll. 

Solicitors  for  the  defendant,  Maii*iott  «J*  Jordan. 


V.C.  8. 


W'lLKiNS  r.  Sibley. 


June  8,  9. 

J)i$tnngat — Trustee  with  heuejicial  interest — Assignment 
and  subsequent  breach  of  trust. 

Tlu:  effect  of  a  distringas  is  similar  to  thct  of  notice  to 
a  trustee. 

A  trustee  a9signed  his  rccersioiutrg  interest  in  a  share 
of  t/w  trust  fufidy  and  then  committed  a  breach  of  trust, 

Ncldy  that  such  share  in  the  hands  of  his  assignee  was 
.t'lhjcet  to  the  equities  originally  affecting  th^  nr/tole  trust 
fund. 

Tho  plaintiffs  in  this  case  were  Letitia  Wilkins  and 
John  Bayly,  executors  of  Joseph  Wilkins,  deceased.  The 
defendant  was  R.  Sibley. 

By  the  settlement  made  upon  the  maiTi;^e  of  Mary 
Fossey  and  James  Draper,  a  sum  of  £2,700  Three  per 
cent  annuities  was  assigned  to  Francis  and  Joseph  Wil- 
kins, upon  trust  for  Mary  for  her  separate  use  for  life,  and 
after  her  decease  to  pay  the  dividends  of  one  moiety  to 
James  Baker  for  Ufe,  and  of  the  other  moiety  during  the 


minority  of  the  children  of  the  marriage,  and  to 
the  latter  moiety  to  the  children  as  they  attained 
one.  After  the  decease  of  the  survivor  of  Ma 
James  Draper,  to  divide  the  other  moiety  amc 
children  as  they  attained  twenty-one.  But  i 
should  be  no  children,  then,  after  the  decease  o 
to  pay  the  dividends  of  one  moiety  to  Ann  '\ 
if  she  should  be  then  living,  and  if  not,  to  r< 
themselves;  and  after  the  death  of  Mary  and  Jam 
per,  to  pay  the  dividends  of  the  whole  to  Ann  "y 
if  she  should  be  then  living,  and  if  not,  to  rel 
whole  fund  to  themselves.  Mary  died  in  1845  ' 
issue.  Joseph  Wilkins  died  in  November,  1846, 
devised  and  bequeathed  his  real  and  personal  esta 
the  death  of  his  widow  and  of  his  children  withou 
to  Francis  Wilkins  absolutely.    He  left  four  child 

Ann  Wilkins  died  in  1848,  and  thereupon  Fran 
kins  and  the  trustees  of  Joseph  WiUdns's  estate  s 
and  divided  a  moiety  of  the  fund.  In  1851  Franc 
gaged  his  interest  in  the  remaining  moiety  to  R. 
and  in  1855  assigned  to  him  his  equity  of  red< 
therein.  In  July,  1852,  he  sold  out  and  appropri 
his  own  use  £675  of  the  trust  fund  On  the  5th 
1851,  Sibley  had  lodged  at  the  Bank  a  distrings 
£675  Three  per  cent  annuities,  that  sum  being  a 
of  the  remaining  trust  fund  At  the  same  time  1 
notice  in  writing  of  the  distringas  to  the  Bank. 
Draper  died  on  the  16th  of  October,  1 860. 

The  bill  charged  that  Francis  Wilkins  havi 
properly  sold  out  and  applied  to  his  own  use  £67o 
trust  fund,  neither  he  nor  Robert  Sibley  in  his  rig 
entitled  to  the  remaining  moiety  of  the  trust  fix 
prayed  to  have  the  trusts  of  the  settlement  admin 
and  to  have  the  last-named  sum  carried  over  to  the 
of  the  cause. 

Greene,  ^.6'.,  and  Cracknall,  for  the  plaintiff.- 
a  trustee  is  given  a  beneficial  interest  in  the  fund, 
take  it  only  on  the  implied  condition,  his  perform 
trust,  and  if  he  commits  a  breach  of  trust  his  i 
will  be  attached  to  make  good  the  trust  fund  (Mi 
lAvity  1  T.  &  G.  880);  and  his  assignee  takes  subjec 
equities:  Cole  v.  Nuddle,  10  Ha  186;  Bran 
Brandon,  3  D.  J.  &  J.  524,  7  W.R.  250;  Parry  v. 
1  Sim.  k  St  369;  Bromte  v.  Stead,  5  Sim.  535.  1 
tringas  should  have  been  on  the  whole  fund:  the 
no  such  sum  as  £675  standing  to  the  trust  accouni 

Bacon,  Q.C.,  and  Walford,  for  the  defendan 
could  not  have  put  a  distringas  on  the  whole  f  unc 
title  was  perfected  by  notice.  The  distringas  ' 
before  the  plaintiff  became  a  creditor  of  F.  A^ 
There  has  been  diligence  on  his  part;  there  has  be< 
lig^nce  on  the  part  of  the  plaintiffs:  Mocatta  v. 
trmjd,  1  P.  Wms.  393;  Irby  v.  Jrhy,  25  Beav.  032,  • 
853. 

Stuart,  V.C. — I  consider  it  the  established 
this  court  that  if  a  trustee  who  has  a  beneficial  i 
in  the  trust  fund  assigns  his  beneficial  interest 
fund,  and  then  commits  a  breach  of  trust,  the  ceh 
trngtent  have  a  clear  equity  against  his  assignee.  M 
Lieie  establishes  that  proposition;  and  Sir  A.  Hart 
Hophins  v.  Gotta n,  1  Molloy  561.  "If  an  e: 
assigns  his  legacy,  and  afterwards  is  guilty  of  a 
tavit,  the  Ck)urt  will  lay  its  hands  upon  the  lega 
regarding  the  assignment.'*  According  to  tha 
of  the  law,  when  Sibley  went  to  put  on  tl 
tringas.  the  stock  was  subject  to  the  equity  claii 
this  bill.  The  argument  for  the  defendant  has 
principally  upon  the  effect  of  a  di-stringas;  but  h« 
a  distringas  relieve  a  fund  from  an  equity  to  w 
was  previously  subject.  The  effect  of  a  dis 
is  similar  to  that  of  notice  to  a  trustee.  Its  oi 
that  the  fund  may  not  be  touched  nntil  the  claim 
fund  has  been  discussed.  I  have  always  understo 
so  far  from  a  distringas  conferring  any  right  to  th^ 
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that  the  Bank  gires  notioe  that  if  the  claim  is  not  dis- 
onaaed  within  a  oertain  time  it  will  disregard  the  dis- 
tringas. This  fond  was  clearly  subject  to  the  equity  of 
the  plaintiff  at  the  t^'me  when  Sibley  went  to  the  Bank 
with  his  distringas.  One  effect  of  his  patting  it  on  was 
to  give  him  (should  there  arise  any  question  of  priority) 
the  advantage  of  being  the  first  to  give  notioe  that  the 
fund  might  not  be  dealt  with.  It  has  been  said  that 
it  took  the  fund  out  of  the  name  of  the  trustee.  It  did 
nothing  of  the  kind,  but  merely  prevented  the  fund 
being  dealt  with  until  notice  had  been  given  to  Sibley. 
It  did  not  deprive  the  trustees  of  any  equity  which  they 
previously  possessed,  and  was  only  effectual  against  any 
other  assignee.  He  took  subject  to  the  equities  affecting 
the  whole  fund,  and  ought  to  have  put  the  distringas 
on  the  whole.  This  cannot  be  said  to  have  been  a 
wrongful  claim,  and  the  defendant  has  by  his  diligence 
saved  what  remains  of  the  fund,  so  he  ought  not  to  be 
made  to  pay  costs. 

Solicitor  for  the  plaintiff,  James  Wright. 

Solicitor  for  the  defendant,  Eldred, 


v.c.w. 


HuoHEs  V.  Jones. 


June  30. 


Will — Cottstrut'tivn — Camti^uctian  of  1  Vict.  c.  26,  s.  24 
— Covenant  to  settle  after-acquired  property — Savings 
out  of  separate  estate. 

A.  having  a  general  pamer  of  appointment  under  her 
ifmrriage  settlement^  made  a  will  by  which  she  devised  to 
B.  her  residuary  estate^  except  such  part  thereof  as  might 
remain  suhject  to  the  trusts  of  the  settlement.  After  the 
date  of  Iter  will  A.  purchased  certain  lands,  and  had  them 
conveyed  to  uses  similar  (by  repetitian  not  by  reference )t 
to  tlwse  contained  in  the  settlement. 

Held,  tliat  these  latter  lands  were  n^t  comprised  in  the 
evception. 

QuaBre,  whether  section  2i  of  tite  Wills  Act  applies  to 
what  is  excepted  out  of  a  devise, 

Semble,  a  covenant  to  settle  after-acquired  property  does 
not  bitid  property  purchased  out  of  the  savings  of  separate 
estate. 

By  an  indenture,  dated  the  17th  of  April,  183S,  being 
the  settlement  made  in  contemplation  of  the  marriage 
of  Margaretta  Bowen  NichoU  (then  Margaretta  Bowen 
Davies),  the  bereditamente  therein  mentioned  were  limited 
(subject  as  to  part  thereof  to  a  term  of  ninety-nine  years, 
created  to  secure  an  annuity  of  £100  to  her  husband,  and 
as  to  another  part  for  a  term  of  500  years,  created  for  the 
benefit  of  the  children  of  the  marriage),  "  to  the  use  of 
suoh  person  or  persons,  use  and  uses,  estate  and  estates, 
and  upon  such  trusts,  terms  of  years,  and  payments,  and 
subject  to  such  powers,  provisoes,  limitations,  and  agree- 
ments, either  with  or  without  power  of  revocation,  new 
direction,  limitation,  or  appointment,  as  the  said  Mar- 
garetta Bowen  Nicholl  should,  notwithstanding  coverture 
and  whether  covert  or  discovert,  by  such  deed  or  deeds  as 
therein  mentioned,  or  by  will  or  codicil  appoint;  and  in 
default  of  appointment  to  certain  uses  which  failed  to 
take  effect,  and  ultimately  to  the  use  of  Margaretta 
Bowen  Kicholl  in  fee. 

By  her  will,  dated  the  18th  of  August,  1838,  Margaretta 
Bowen  NiohoU,  after  various  specific  legacies  and  ap- 
pointments, gave  and  bequeathed  all  the  residue  of  her 
real  and  personal  estate  that  she  might  die  possessed  of, 
and  not  given  and  devised  by  that  her  will  (except  such 
real  and  personal  estate  as  might  remain  subject  to  the 
trusts  of  her  said  marriage  settlement,  by  reason  of  no 
specific  disposition  of  any  part  thereof  having  been  made 
by  her  under  the  power  for  that  purpose  therein  contained, 
and  of  which  that  general  devise  and  bequest  was  not  to 
be  taken  as  in  execution),  for  the  benefit  of  her  own 
children,  and  in  default  of  children  (after  a  devise  which 


lapsed),  to  Henry  and  Eliza  Jones,  or  the  soryivor  of  than 
who  should  attain  twenty-one. 

By  an  indenture  dated  1854,  for  consideration  monex 
paid  out  of  M.  B.  Nicholl's  separate  estate,  oertain  heie- 
ditaments  were  limited  to  uses  which  (omitting  the  term 
mentioned  above  for  the  benefit  of  children,  the  birth  of 
whom  was  at  that  date  improbable),  were  identical  wi^ 
those  of  the  settlement  of  1888,  stated  above. 

M.  B.  NichoU  died  in  1858  without  iasue. 

Eliza  Jones,  who  alone  attained  twenty-one,  mazried 
the  defendant  John  Jones. 

The  plaintiff,  Mary  Hughes,  was,  on  the  trial  of  aa 
iBSue  ordered  at  the  hearing,  found  to  be  the  heixess^at- 
law  of  M.  B.  NichoU.  The  case  being  now  heard  on  foriliac 
consideration. 

Cairns,  Q.C.,  Hdbhouse,.Q.C.,  (Swanston  with  them,) 
for  the  plaintiff,  Mary  Hughes,  claimed  under  the  limita- 
tions of  the  deed  of  1854,  in  default  of  appointments 
They  contended  that  the  will  must  be  considered  to  speak 
from  the  death  of  the  testatrix.  They  reUed  on  Thomas  v. 
Jones,  a  suit  arising  out  of  the  same  wiU  and  eettlement 
{ante,  p.  242).  The  deed  of  1854  contained  limitatioiiB 
practicaUy  the  same  as  those  of  the  settlement  of  1838. 
The  power  in  both  was  identical.  It  was  Immaterial  to 
the  identity  of  the  limitations  whether  the  nsea  were  de- 
clared by  reference  or  repetition.  There  was  npcm  the 
wiU  an  intention  not  to  exercise  this  partaonlar  power. 
The  property  bought  in  1854,  was  bought  from  the  cre- 
ditors of  testatrix's  brother.  She  wished  this  to  follow 
the  settlement  of  the  other  family  estates.  There  was  in 
the  settlement  a  covenant  to  settle  after-acquired  pro- 
perty. The  property  in  question  would  be  bound  by  that 
covenant,  and  thus  pass  to  the  plaintiff,  even  if  she  ahoold 
faU  on  the  other  point. 

The  Solioitor-General  and  Giffard,  Q.C,  iW,  Pearson 
with  them,)  for  the  defendants  Jones  and  wife,  o(a- 
tended  that,  for  the  purpose  of  exoeptionsi  the  will  did 
not  speak  from  the  death  of  the  testatrix.  The  24th 
clause  of  the  Wills  Act  was  limited  with  reference  to  zeal 
and  personal  property  oomprised  in  the  wiU:  it  did  not 
extend  to  every  purpose — ejg,y  to  deeds  and  events  coming 
into  operation  after  the  date  of  the  wilL  Nor  did  the  ex- 
ception in  the  wiU  comprise  the  property  in  question:  it 
referred  expressly  to  the  settlement  made  on  the  testatrix's 
marriage,  and  to  no  other.  Cole  v.  Scott,  1  Mao.  &  G-.  518, 
was  in  point.  The  estates  and  powers  of  the  deed  of  1 854 
were  not  to  be  confounded  with  those  of  1838:  the  latter 
deed  contained  no  reference  to  the  former:  Walker  v. 
Armstrong,  21  Beav.  284.  The  property  was  bought  with 
savings  of  a  married  woman*s  separate  estate,  and  was 
therefore  not  bound  by  the  covenant  to  settle  after-aoquired 
property. 

ffobJiouse,  Q.C.,  in  reply. — The  discussion  was  as  to 
what  real  and  personal  property  did  in  fact  pass  bj  the 
will,  and  therefore  section  24  of  the  WiUs  Act  did  app^. 
In  Cole  V.  Scott  the  word  "  now  *'  impHed  a  contrary  in- 
tention :  here  no  contrary  intention  was  impUed.  Identity 
could  be  predicated  of  the  uses  of  the  deeds  of  1838  and 
1854:  T/wnuM  v.  Jones,  2  J.  &  H.  475,  10  W.  R.  858,  on 
app.,  ante  242;  Cole  v.  ScoU,  1  M.  &  G.  518}  Walker  v. 
Armstrong,  21  Beav.  284. 

Wood,  Y.C,  said  Uiat  the  coniarary  intention  referred 
to  in  section  24  of  the  Wills  Act  was  here  clearly  expreseed. 
It  was  unnecessary  for  him  to  decide  the  nice  point 
raised  in  the  argument — ^whether  that  section  applied  to 
exceptions — for  this  particular  exception  was  vety  dis- 
tinct. The  exception  referred  expressly  to  the  marriage 
settlement — viz.,  that  of  1838 — and  excepted  only  the 
property  comprised  in  that  specific  instrument.  He  would 
suppose  an  extreme  case:  suppose  A.  should  pnrdiase 
Blackacre  and  direct  it  to  be  conveyed  to  the  usual  uses 
to  bar  dower,  and  should  then  make  a  wiU  of  his  resi- 
duary estate,  excepting  therefrom  property  oomprised  ia 
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or  subject  to  the  uses  or  trusts  of  that  indenture:  suppose 
A.  to  purchase  Whiteacre  after  the  date  of  his  will  and 
to  hare  it  conyeTed  to  the  same  uses  and  trusts  as  Black- 
acre,  could  it  be  contended  that  the  testator  meant  to 
except  Whiteacre  aiso  from  the  trusts  of  his  will?  There 
mi^t  be  here  a  lurking  suspicion  in  the  mind  of  the 
Court  ihaib  this  was  family  property,  and  that  1^  testa- 
trix intended  it  to  follow  the  uses  of  the  settlement;  but 
the  intention  must  always  be  apparent  on  the  face  of  the 
wilL  No  other  mode  of  construction  was  safe.  It  would 
be  stepping  far  beyond  the  intention  on  the  face  of  the 
will  to  extend  an  exception  referring  to  lands  comprised 
in  one  particular  instrument  to  a  totally  different  instru- 
ment merely  because  both  instruments  contained  similar 
uses  and  trusts.  It  was  unnecessary  to  decide  whether  or 
not  this  prox>erty  was  bound  by  the  covenant  in  the  set- 
tlement of  1838  to  settle  after-acquired  property.  He 
was,  however,  of  opinion  that  property  puroha<3ed  with 
the  savings  of  separate  estate  would  not  be  bound 
by  such  a  covenant. 

SolidtozB  for  the  plaintiff,  ChUt<tn,  Bwton,  ^  Q^. 

Solicitors  for  the  defendants,  Zoftus  ^  Young, 


T.O  W.  F06TEB  r.  Habvby.  (1)  July  9. 

Practice — Affidavxt. — Administration  of  oath. 

The  plaintiffs  who  wm  a  solicitor,  but  did  not  appear  as 
such  on  tite  record,  being  there  represented  by  his  Landon 
agents  as  independent  solicitors,  swore  an  (^ffidav^it  before 
oite  of  his  own  clerks,  who  was  a  commissioner  duly  ap- 
pointed to  administer  oaths  in  chancery.  This  affidavit 
leing  objected  to. 

Held,  that  tlie  affidavit  was  admissible,  the  oath  having 
been  properly  administered. 

At  the  hearing  of  this  cause  it  was  proposed  on  behalf 
of  the  plaintiff,  Sir  W.  Foster,  a  country  solicitor,  to  read 
•8  evidence  an  affidavit  filed  by  him  in  the  cause,  and 
sworn  before  a  clerk  in  his  employ;  the  clerk  being  a 
duly  appointed  commissioner  to  administer  oaths  in 
Chancery.  The  plaintiff  did  not  appear  as  solicitor  on 
the  reoOTd,  but  was  there  represented  by  his  London 
agents  as  independent  solicitors. 

Bolt,  Q.C.,  and  Smanston,  objected  to  the  affidavit.  An 
attorney  could  not  take  the  oatii  of  his  client  in  a  suit  in 
which  he  himself  was  attorney  on  the  record.  This  rule 
reached  not  only  the  person  who  in  supposition  of  law 
prepared  the  affidavit,  but  also  any  person  who  might 
have  in  fact  prepared  it.  The  root  of  the  objection  was 
that  the  person  who  administered  this  oath  was  not  in 
an  independent  position.  He  was  an  officer  of  justice, 
and  must  not  be  subservient  to  one  party.  Here  the 
commissioner,  whose  functions  were  ^t^o^judicial,  was 
the  paid  servant  of  the  person  making  the  affidavit.  The 
principle  was  that  an  officer  of  the  Court  must  be  above 
suspicion.  The  commissioner's  functions  were  not  for 
the  protection  of  the  witness,  but  the  suitor.  The  com- 
missioner was  merely  the  substitute  of  the  Court.  They 
relied  on  the  rule  laid  down  in  Be  Hogan,  8  Atk.  812; 
Wood  V.  Harpur,  8  Beav.  290. 

Giffard,  Q.C. — ^The  affidavit  was  properly  sworn.  The 
mle  that  a  solicitor  on  the  record  should  not  administer 
an  oath  to  his  own  client  was  based  on  two  grounds:  Ist, 
that  the  solicitor  prepared  the  affidavit;  2ndly,  that  from 
the  confidential  relation  between  solicitor  and  client,  the 
solicitor's  mouth  would  be  shut  if  it  should  be  necessary 
afterwards  to  ask  him  whether  the  affidavit  were  properly 
sworn  or  not.  The  present  objection  went  very  far 
beyond  either  of  those  principles. 

Bmanston.^-ThQ  case  of  Doe  v.  Andrews,  Cowp. 
845,  showed  that  a  solicitor  oould  be  compelled  to  dis- 
close the  collateral  fact,  whether  an  affidavit  was  or  was 
not  properly  sworn.    That  case  upset  Mr.  Giffard's  second 


explanation  of  the  rule.  The  fact  that  Sir  W.  Foster 
was  a  solicitor  was  not  by  itself  material.  The  true 
explanation  of  the  rule  was  the  principle  stated  above. 

Cases  cited: — Be  Hogan,  3  Atk.  812;  Wood  v.  Harpur, 
3  Beav.  290;  Hopkin  v.  Hopkin,  10  Hare.  app.  ii.;  Doey, 
Andrewt^,  Cowp.  845;  Bead  v.  Cooper,  5  Taunt.  89; 
Williams  v.  Hochin,  8  Taunt.  435. 

Wood,  Y.C,  said  that  he  entertained  no  doubt  that  the 
affidavit  was  admissible.  In  Hogan* s  case,  nhi  svp.,  Lord 
Hardwicke  had  noticed  the  inconvenience  which  would 
arise  from  allowing  a  solicitor  on  the  reoord  to  take  affi- 
davits before  himself,  and  had  referred  to  and  followed 
the  practice  at  common  law.  The  principle  in  the  cases 
at  common  law  was  that  attorneys  having  so  g^reat  an 
interest  in  the  suit  were  not  fit  persons  to  administer  the 
oaths.  Lord  Hardwicke  referred  to  other  reasons;  one  of 
these  would  possibly  be  that  solicitors  prepared  the  affi- 
davits. It  was  desirable  that  the  person  administering 
the  oath  should  be  free.  The  suitor  had  his  right  to 
the  unbisissed  evidence  of  the  witnesses,  who  also  had 
a  right  to  protection;  but  a  solicitor,  however  honest, 
was  not  likely  to  point  out  any  favourable  error  in  the 
affidavit  to  the  witness,  and  so  to  the  suitor.  From 
this  we  see  the  origin  of  Lord  Hardwicke's  rule.  In 
Bead  v.  Cooper,  ubi  sup.,  and  Williams  v.  Hockin,  ubi 
sup.,  (both  of  which  cases  were  cited  in  Tidd's  Practice,) 
affidavits  sworn  by  the  defendants  before  attorneys  in  the 
country,  who  had  been  legal  advisers  of  the  defendants, 
were  held  admissible,  the  attorneys  not  having  been  at- 
tomisys  on  the  record.  The  Court  of  Common  Pleas,  in 
both  these  cases,  confined  the  rule  strictly  to  the  attorney 
on  the  record.  He  knew  of  no  case  which  had  proceeded  on 
the  higher  ground  of  the  administration  of  justice — viz., 
that  the  commissioner  was  a  guasp-jxidioiaX  officer,  and 
must  be  above  suspicion.  The  rule  had  never  been  ex- 
tended, and  he  should  not  extend  it.  A  solicitor's  clerk, 
as  regstrded  a  third  party,  was  in  the  position  of  a  solici- 
tor; he  had  the  conduct  of  the  cause,  and  would  not  be 
allowed  to  take  the  oath  of  the  third  party.  The  present 
case  depended  only  on  the  ground  that  the  commissioner 
was  the  salaried  agent  of  the  plaintiff.  It  would  be  in- 
troducing quite  a  new  principle  to  make  the  rule  extend 
so  far  as  that.    He  must,  therefore,  admit  the  affidavit. 


V.C.  W.  FosTEB  V.  Habvey.  (2)  July  10. 

Mortgage — Foreclosure — Immediate  sale — 15  ^16  Viet. 

c.  86,  s.  48. 

The  first  mortgagee  of  a  leasehold  estate,  which  could 
not  be  let,  and  on  which  several  subsequent  mortgagees  dis- 
puted their  respective  priority,  having  in  a  foreclosure  suit 
claimed  an  immediate  sale — 

Held,  tliat  the  plaintiff  was  entitled  to  an  immediate 
sale  before  the  determination  of  the  priorities  qf  the  subss- 
guent  m4frtgagees. 

At  the  hearing  of  this  foreclosure  suit  a  preliminary 
objection  was  taken  and  disposed  of.  (See  the  pre- 
ceding case).  The  case  was  now  heard  on  the  merits. 
The  evidence  showed  that  there  were  subsequent  mort- 
gfages  on  the  property,  between  which  questions  of 
priority  arose;  that  the  property  was  leasehold  with  about 
thirty  years  of  the  term  unexpired;  and  that  it  in  fact 
was  not  and  could  not  be  let,  and  consequently  lay 
entirely  unproductive. 

Giffard,  Q.C,  and  Kay,  for  the  plaintiff,  said  that  the 
Court  had,  under  section  48  of  16  &  16  Vict  a  26,  dis- 
cretion to  order  an  immediate  sale.  Here  was  leas^old 
property  subject  to  several  mortgages,  with  none  of  the 
mortgagees  receiving  any  interest.  If  ever  an  immediate 
sale  oould  be  ordered,  this  was  a  ease  in  which  principle, 
authority  and  reason  required  it.  They  relied  on  PkiUips 
v.  6hftteridge,  4  De  6.  &  J.  631. 


900 


THE  WEEKLY  REPORTER. 


[JiUyl8,1863.J    Vol.  XI. 


Ghjlncbby. 


KiKG  r.  Bellosd. — Rev.  W.  Long  r.  Bishop  of  Cape  Town. 
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Swamtan  {RoU  QX\y  with  him),  for  the  mortgagor, 
argued  that  the  mortgagor  disputed  the  validity  of  one 
mortgage,  and  that  he  wished  and  would  be  able  to 
redeem  the  plaintiff's  mortgage  if  time  were  only  given. 
In  the  case  of  Phillips  v.  Chttteridge  the  property  was  let 
for  its  full  value,  but  the  rent  was  insufficient  to  keep 
down  the  interest.  In  the  present  case  the  property 
could  not  be  let  because  of  the  Chancery  suit.  If  this 
obstacle  were  removed,  the  property  would  be  let  at  a  rent 
which  would  amply  cover  all  interest. 

Lindleij  and  Griffith  appeared  for  subsequent  mort- 
gagees. Cases  cited — Bohinson  v.  Smith,  1  Sm.  &  G.  140, 
1  W.  R.  123;  Phillips  v.  Gvtteridge,  4  De.  G.  &  J.  581. 

Wood,  Y.C,  without  hearing  a  reply,  said  that  this  case 
was  stronger  than  that  of  Phillips  v.  Outteridge  {uhi.  sup.), 
inasmuch  as  in  the  present  case  the  property  was  wholly 
unproductive,  while  there  was  in  that  case  at  least  some 
rent.  If  not  in  the  present  case,  it  was  difficult  to 
imagine  in  what  case  an  immediate  sale  ought  to  be 
ordered.  The  Legislature  had,  in  the  section  referred  to, 
expressly  contemplated  cases  in  which  the  Court  might 
think  fit  to  order  an  immediate  sale,  before  determining 
the  priority  of  different  mortgages.  He  should  decree  an 
immediate  sale,  order  accounts  to  be  taken,  declare  the 
plaintiff  the  first  incumbrancer,  and  direct  inquiries  as  to 
priorities. 

S/vanston  then  asked  that  execution  might  be  stajed 
until  appeal;  but 

His  Honour  said  that  he  could  conceive  no  gfround  on 
which  the  mortgagor  could  wish  to  appeal,  unless  possi- 
bly on  the  question  of  evidence  (ride  supra).  The 
object  was  clearly  to  'gain  time.  He  declined  to  stay 
execution. 


▼.  C.  W.  Kino  v.  Bellord.  July  1,  8. 

Pofver — Trust/or  sale — Infant — Specific  performance. 

Device  offreeJtolds  nnio  and  to  the  nse  of  A.^  B.,  and  C- 
(an  in/ant),  vpan  trust  at  their  discretion  to  sell  and  ap- 
pig  the  proceeds  in  pagment  of  debts  and  legacies,  atid  for 
tJbe  benefit  of  testator* s  children. 

Held,  t/iat  an  attempted  sale  during  tlie  minor itg  of  C. 
was  invalid,  and  a  bill  bg  the  intending  purcfuiscr  fur 
specific  performance  dismissed. 

This  was  a  suit  for  specific  performance  of  a  contract 
by  three  devisees  in  trust  (one  of  whom  was  an  infant) 
to  sell  certain  freehold  property  (devised  in  trust  for  sale) 
to  the  plaintiffs. 

The  testator,  John  Roche,  by  his  will,  dated  the  22nd 
of  February,  1862,  devised  the  property  in  question  unto 
and  to  the  use  of  the  three  defendants,  James  Bellord, 
James  Bellord,  the  younger  (an  infant  seventeen  years 
old),  and  James  Abbot,  and  their  heirs,  upon  trust  that 
they  or  other  the  trustees  of  his  will  should,  when  it 
tihould  seem  to  them  or  him  expedient  or  necessary  for  the 
purposes  of  the  will,  sell  the  freeholds  generally,  as  they  or 
he  iihould  think  fit.  The  trusts  of  the  purchase-money 
wore  for  satisfaction  of  debts,  funeral,  &.C.,  expenses,  and 
legacies,  and  upon  further  trusts  for  the  benefit  of  testa- 
tor*s  children;  the  receipts  of  the  trustees  to  be  a  sufficient 
discharge.  In  August,  1 862,  the  property  was  put  up  for 
^e  by  public  auction  by  the  defendants.  The  plaintiff 
became  the  purchaser,  paid  the  deposit-money,  and  signed 
the  memorandum.  After  the  abstract  was  furnished,  the 
plaintiff  in  his  requisitions  required  that  the  three  defen- 
dants, as  trustees  for  sale,  should  join  in  the  oonveyance. 
Home  correspondence  took  place,  in  which  various  sugges- 
tions were  made  as  to  removing  the  difficulty  arising 
from  the  infancy  of  one  of  the  trustees.  The  defendants 
stated  that  the  property  had  been  put  up  for  sale  **  in 
f orgetfulness  of  the  impediment  offered  hy  the  infancy  of 
James  Bellord,  the  younger,"  one  of  the  trustees;  and 
offered,  upon   rescinding    the  contract,   to  return   the 


deposit-mon^  and  pay  the  plaintiff's  costs  of  inves- 
tigating the  title,  and  this  offer  was  renewed  by  the 
defendants  after  the  plaintiff  had  filed  his  bill  for  specific 
performanoe. 

Pemberton,  for  the  plaintiffs,  contended  that  there  was 
a  valid  trust  for  sale,  and  that  as  the  testator  must  be  e^a- 
sumed  to  have  known  that  one  of  the  trustees  was  an 
iufant,  he  had  clearly  intended  to  exclude  the  disability: 
Sug.  on  Powers,  177,  910,  app.  (last  ed). 

Giffard,  Q.C.,  and  Bamadge,  for  the  defendants. — In 
the  case  of  a  power  to  which,  as  here,  a  trust  has  been 
attached,  an  infant  cannot  exercise  it,  nor  can  there  be  a 
decree  for  specific  performance  against  him.  A  power 
merely  collateral  may  be  considered  as  emanating  from 
the  testator  himself,  and  when  exercised  would  be  equi- 
valent to  a  devise  in  the  wilL  Such  a  power  might  be 
exercised  by  an  infant  who  was  a  mere  instrument  in  the 
matter  pointed  out  by  the  testator,  but  that  was  not  the 
present  case:  Ilearle  v.  Greenbanh,  3  Atk.  696;  Be 
Porter's  Trusts,  2  Jur.  N.  S.  349,  4  W.  R.  417;  Be  Car- 
2)enter's  Trusts,  Kay,  418;  Lewin  on  Trusts,  29.  [Wood, 
V.C,  referred  to  Flight  v.  Bolland,  4  Russ.  298.] 

Pemberton  replied. 

Wood,  Y.C,  after  stating  the  case,  said  that  upon  the 
distinction  that  existed  between  powers  and  estates  it 
had  been  long  settled  that  an  infant  might  sell  the  estate 
of  another,  though  not  his  own.  Thus  it  had  been  set- 
tled that  if  a  man  devised  that  A.  should  sell  his  estate, 
A.,  though  an  infant,  taking  no  interest,  might  seU.  All 
the  authorities  were  referred  to  by  Lord  St.  Leonards  on 
Powers,  p.  910  (app),  upon  the  question  of  how  far  a 
power  of  sale  over  his  estate  could  be  executed  by  an  in- 
fant. The  opinion  of  Mr.  Preston  was  there  cited  without 
disapprobation,  in  a  note,  that  an  infant  might  execute 
a  power  coupled  with  an  interest  if  his  infancy  were  dis- 
pensed with,  or  if,  from  the  nature  of  the  power,  it  was 
evident  that  the  author  contemplated  its  exercise  during 
minority.  In  the  case  of  a  bare  power  not  coupled  with 
any  interest,  the  infant  is  r^^rded  *'  but  as  an  instrument 
or  conduit  pipe  "  for  exercising  the  power.  No  estate 
was  created  or  passed  by  the  infant  himself,  but  by  the 
settlor  or  testator.  In  the  quaint  language  of  Bridgman, 
C.J.,  in  Grange  v.  Tiring,  Bridg.  107:  "If  he  who  was 
owner  of  the  estate  had  no  disability  upon  him  he  might 
make  use  of  any  hand,  how  weak  soever,  to  reach  out 
that  estate."  That  case,  however,  did  not  meet  the  pre- 
sent, and  it  was  quite  incompetent  for  a  testator  to  con- 
fer upon  an  infant  that  which  the  law  did  not  allow.  It 
was  impossible  to  hold  that  a  contract  with  three  persons, 
one  of  whom  was  an  infant,  oould  be  specifically  per- 
formed; and  the  bill  must  therefore  be  diiimis?ed,  and,  if 
the  defendants  rejieated  the  offer  already  made  by  them, 
with  costs. 

Solicitors  for  the  plaintiffs,  Bussell  <5'  Ihirics, 

Solicitors  for  the  defendants,  Tucker  «5"  ^'ctr. 


^rtbB  <Sounctl. 


Feb.  9,  10,  11,  12,  13;  June  24. 

Rev.  W.  Long  r.  Bishop  of  Cape  Town.* 

Colon g  —  AutJutritg  of  Bislwp — Sgnod — Jurisdiction  of 

civil  court. 

The  Church  of  England,  in  places  where  there  is  ho 
church  establvthed  bg  lair,  is  in  the  same  situati<m  fcith  auff 
other  religious  body,  and  the  members  may  adopt  rules  for 
enforcing  discipline  within  their  body,  which  will  be  bind- 

♦  Before  Lord  Kinosdown,  the  Dean  of  the  Arches, 
Sir  Edwabd  Ryan,  and  Sir  John  T.  Coleridge. 
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Pbivt  Ooukoil. 


iiuj^  an  those  ivho  expressly^  or  hy  implicatum,  hatfe  as- 
sented to  them. 

Where  a  religious  body  has  constituted  a  tribunal  to  de- 
termine whether  the  rules  of  the  association  have  been 
riclated  or  noty  the  decision  of  such  tribunal  will  be  bind- 
ing when  it  has  acted  within  the  scope  of  its  authority;  has 
observed  such  forms  <w  the  rules  require,  if  any  form  be 
prescribed  ;  and,  if  not,  has  proceeded  in  a  manner  con- 
sonant with  the  principles  of  practice.  But  such  tribunals 
are  not  in  any  sense  courts.  They  derive  no  authorityfrom 
the  Orcwn,  and  must  apply  to  the  courts  established  by  law 
to  enforce  their  sentences. 

Where  a  colonial  bishop,  without  the  consent  either  of 
the  crown,  or  of  the  colonial  legislature,  convened  an  as- 
sembly which  he  alleged  to  be  a  synod,  and  by  which  acts 
and  constitutions  were  passed,  purporting  to  bind  members 
of  the  Church  of  England  in  the  colony,  whether  they  as- 
sented to  them  or  not^  in  respect  of  some  temporal,  as  well 
as  spiritual,  matters — 

Meld,  that  whether  the  bishop  had  authority  to  assemble 
a  synod  or  not,  the  meeting  convened  was  in  no  sense  a 
synod,  and  the  acts  which  it  purported  to  declare  were 
clearly  illegal. 

This  was  an  appeal  from  a  decision  of  the  Supreme 
Court  of  the  Cape  of  Good  Hope  in  a  suit  between  the  ap- 
pellant, claiming  to  be  the  incumbent  of  the  parish  of 
Howbr^,  in  that  colony,  and  the  respondent,  the  Lord 
Bishop  of  Cape  Town.  Mr.  Long  being  in  poseession  of 
the  church  of  the  parish  of  Mowbr^,  and  in  receipt  of  the 
income  attached  to  the  benefice,  refused  to  obey  certain 
ordars,  which  the  bishop,  in  what  he  considered  the  due 
exercise  of  his  episcopal  authority,  thought  fit  to  issue, 
and  for  such  disobedience  the  bi^op  issued  against  Mr. 
Long  sentences,  first,  of  suspension,  and  afterwards  of  de- 
privation. The  yalidi^  of  these  sentences,  and  especially 
of  the  last,  was  the  question  to  be  decided  by  the  Court 
below,  which,  by  a  majority  of  two  judges  to  one,  has  held 
thfim  to  be  valid. 

The  bishopric  of  Cape  Town  was  founded  in  the  year 
1847.  At  this  time  the  legislative  authority  in  the  colony 
of  the  Cape  of  Good  Hope  was  vested  in  the  Crown. 
There  was  no  State  Church;  all  denominations  of  Chris- 
tians  stood  on  an  equal  footing;  there  were  no  Ecclesias- 
tical courts  as  distinct  ^m  civil  courts.  The  Supreme 
Court,  under  the  Charter  of  Justice  granted  in  1832,  had 
supreme  junsdiction  in  all  causes — civil,  criminal,  and 
mixed — arising  within  the  oolony,  with  jurisdiction  over 
all  subjects  of  the  Crown,  and  other  persons  within  the 
colony.  Letters  patent  were  issued  in  1847,  erecting  the 
cokmy  of  the  Cs^  of  Gkx>d  Hope  into  a  bishop's  see 
and  diocese,  appointing  the  respondent  bishop  of  the  see. 
The  letters  patent  purported  to  empower  the  biBhop  to 
perform  aU  the  functions  appropriate  to  the  office  of  a 
bishop  within  the  diocese  of  Cape  Town.  No  ecclesias- 
tical court  was  expressly  constituted  by  these  letters 
patent,  nor  was  power  given  to  the  bishop  to  establish 
one;  and  it  was  declared  that  they  should  not  extend  to 
repeal,  vary,  or  alter  the  provisions  of  any  charter  whereby 
ecclesiastical  jurisdiction  had  been  given  to  any  court  of 
juridiction  within  the  limits  of  the  said  diocese.  The 
letters  patent  provided  that  the  Bishop  of  Cape  Town 
should  be  subject  to  the  metropolitan  see  of  Canterbury, 
in  the  same  manner  as  a  bishop  of  any  see  within  the 
provinoe  of  Canterbuvy.  In  1858  *  fiew  letters  patent 
were  issued,  by  which  certain  specified  parts  of  the  ori- 
ginal diocese  of  Cape  Town  were  erected  into  a  distinct 
and  separate  bishop's  see  and  diocese,  to  be  called  thence- 
forth the  Bishopric  of  Cape  Town,  and  to  this  newly-con- 
stituted bishopric  Dr.  Gray  was  appointed,  and  he  was 
also  appointed  Metropolitan  Bishop  in  the  colony  of  the 
Cape  of  Good  Hope.  The  new  letters  patent  seem  to  have 
been  in  other  respects  in  the  same  form  with  the  old, 

*  7%e  bishop  having  resigned  his  bishopric  according  to 
proyisions  in  the  original  letters  patent. 


But  previously  to  the  issuing  of  these  letters  the  Crown 
had  granted  a  oonstituti<m  to  the  oolony.  Representative 
institutions  had  been  founded,  and  a  colonial  legislature 
established.  Mr.  Long  was  officiating  in  the  colony  as  a 
minister  of  the  Church  of  Bngland  before  any  bishop  was 
appointed  there.  He  had  been  admitted  into  deacon's 
orders  for  the  colonies  by  the  Bishop  of  London  in  1844. 
In  the  year  1845  he  went  to  Cape  Town,  and  was  ap- 
pointed by  the  then  governor  of  the  colony  to  be  minister 
of  the  English  Episoopal  Church  of  Graaff-Reinet,  his 
salary  being  paid  partly  by  the  governor,  and  partly  by 
the  Society  for  the  Propagation  of  the  Gospel,  and  partly 
by  his  congregation.  There  seems  to  have  been  no  en- 
dowment of  any  kind  attached  to  this  church.  He  had  at 
this  time  no  other  authority  for  discharging  the  duties  of 
a  minister  in  that  church  ^an  the  Holy  Orders  which  he 
had  received  from  the  Bishop  of  London  and  the  apiwint- 
ment  of  the  gfovemor  of  the  colony. 

Soon  after  the  arrival  of  the  Bishop  of  Cape  Town  in 
the  colony  in  1848,  and  while  the  first  letters  patent  were 
in  force,  Mr.  Long  was  ordained  priest  by  the  Bishop  ac- 
cording to  the  form  contained  in  the  Book  of  Common 
Prayer;  and,  on  being  so  ordained,  he  took  the  usual 
oaths  prescribed  by  the  laws  and  usages  in  force  in  Eng- 
land, and,  amongfst  others,  the  oath  of  canonical  obedience 
to  the  bidiop.  On  this  occasion  the  Bishop  granted,  and 
Mr.  Long  accepted,  a  licence  from  the  bishop  to  officiate 
and  have  the  cure  of  souls  over  the  parish  of  Graaff-Reinet, 
the  Bishop  reserving  to  himself  and  his  successors  full 
power  to  revoke  the  licence  whensoever  he  or  they  should 
see  just  cause  so  to  do. 

In  the  year  1854,  a  clergyman  of  the  English  Church, 
named  Hoets,  built  and  proposed  to  endow  an  episcopal 
church  in  the  parish  of  Mowbray,  in  the  colony  of  Cape 
Town,  and  to  convey  the  church  to  the  Bishop,  upon  cer- 
tain terms  agreed  upon  between  them,  and  by  a  notarial 
act  in  the  Dutch  form,  dated  the  2nd  of  June,  1854,  Mr. 
Hoets  transferred  in  fnJl  and  free  property  to  the  Bishop 
and  his  successors  in  perpetuity,  for  ecclesiastical  pur- 
poses, a  piece  of  land  therein  described,  **  with  the  church 
which  the  appearer  had  lately  erected  thereon  at  his  own 
cost  and  charge  for  the  worship  of  Almighty  God  accord- 
ing to  the  liturgy  and  ritual  of  the  Church  of  England, 
situate  in  the  parish  of  Mowbray." 

By  a  notarial  instrument  of  the  same  date,  to 
which  the  Bishop  and  Mr.  Hoets  were  both  parties,  the 
conditions  on  which  the  grant  was  made  are  stated. 
It  appeared  that  by  these  deeds  a  trust  was  created  be- 
tween Mr.  Hoets  and  the  Bishop,  and  that  the  Bishop  be- 
came trustee  of  the  church  and  of  the  funds  provided  for 
its  support,  and  held  them  in  that  character. 

On  iiie  6th  of  June,  the  church  was  duly  consecrated  by 
the  respondent.  There  were,  or  were  supposed  to  be,  some 
impediments  to  the  institution  and  induction  of  the  new 
incumbent  in  the  English  form,  and  no  such  ceremonies 
took  place;  but  Mr.  Long  entered  into  possession  of  the 
benefice,  and  discharged  his  parochial  duties,  receiving 
from  the  Bishop  a  licence  to  officiate  and  have  the  cure 
of  souls  within  the  parish  and  district  of  Mowbray.  In 
this,  as  in  his  former  licence,  the  Bishop  reserved  power 
to  revoke  it  if  he  should  see  just  cause,  and  Mr.  Long  on 
these  occasions  renewed  his  oath  of  canonical  obedience 
to  the  Bishop. 

It  was  conceded  that  the  good  faith  of  the  arrange- 
ments between  Mr.  Hoets  and  the  Bishop,  required  that 
the  nominee  of  Mr.  Hoets,  when  admitted  by  the  Bishop 
to  this  church,  should  hold  and  retain  it  on  the  same 
term,  as  a  clergyman  in  Eng^nd  regularly  instituted  and 
inducted;  and  that  the  Bishop,  by  means  of  this  licence, 
obtained  no  right  to  suspend  or  deprive  Mr.  Long  by  the 
mere  exercise  of  his  discretion,  or  otherwise  than  for  such 
cause  as  would  have  justified  a  sentence  of  suspension  or 
deprivation  in  the  case  of  a  clerk  in  full  and  lawful  pos- 
session of  his  benefice. 

In  1856  the  Bishop  was  of  opinion  that,  for  the  purpose 
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of  settling  some  scheme  of  church  goyenmient  which 
should  be  binding  upon  the  religious  community  of  which 
he  was  the  head,  it  would  be  desirable  to  oonyene  a 
synod,  consisting  partly  of  clergy  and  partly  of  laymen, 
members  of  the  Church  within  his  diocese.  His  Lordship 
issued  a  pastoral  letter,  in  which,  after  stating  the  reasons 
which  induced  him  to  believe  that  such  a  measure  was 
expedient,  he  proceeded  to  declare  of  what  persons 
the  synod  should  be  composed.  These  were  to  be,  first, 
lay  delegates,  to  be  elected  in  the  different  parishes  by 
adults,  being  members  of  the  Church  of  England,  and  of 
no  other  religious  denomination.  Secondly,  duly  licensed 
clergy,  being  in  priests'  orders.  Deacons  were  to  be  au- 
thorised to  attend  and  speak,  but  not  to  vote.  Some  of 
the  subjects  to  be  brought  under  the  consideration  of  the 
synod  were  then  enumerated,  including  matters  not  ex- 
clusively of  ecclesiastical  cognizance:  as  for  instance,  the 
tenure  and  management  of  church  property;  questions  re- 
lating to  the  formation  and  constitution  of  parishes;  diffi- 
culties which  had  presented  themselves  with  regard  to 
marriages,  divorces,  and  sponsors;  and,  finally,  the 
desirableness,  or  otherwise,  of  seeking  to  obtain  the  assis- 
tance of  the  Legislature  to  cany  out  the  objects  of  the 
synod. 

Mr.  Long  was  summoned  by  the  Bishop  to  attend  the 
synod,  and  he  was  requested  to  affix  a  notice  of  the  in- 
tended meeting  on  his  church  door  and  to  take  the 
necessary  steps  for  holding  the  election  of  a  delegate  for 
his  parish.  Mr.  Long  and  his  parishioners  were  opposed 
to  this  measure.  The  parishioners  held  a  meeting,  at 
which  they  resolved  that  no  delegate  should  be  elected, 
and  Mr.  Long  neither  attended  the  synod  himself  nor 
took  any  steps  to  forward  the  election  of  a  delegate.  No 
attempt  appears  to  have  been  made  at  this  time  by  the 
Bishop  to  enforce  obedience  to  his  summons,  but  the 
synod  was  held,  and  was  attended  by  many  of  the  clergy 
and  laity,  and  various  resolutions  were  passed  by  them, 
which  were  termed  "  Acts  and  Constitutions  of  the  First 
Synod,  held  at  Cape  Town,  January  21,  1857." 

These  regulations  piovided  that  a  synod  of  the  clergy 
should  be  convened  by  the  Bishop  once  in  three  years. 
They  provided  for  the  mode  of  electing  delegates  from 
the  different  parishes,  and  required  that  on  some  Stmday, 
or  other  convenient  day,  during  divine  service,  each  minis- 
ter should  g^ve  notice  of  the  day  and  place  of  meeting 
for  such  election  in  his  parish  or  district,  and  should 
cause  notice  of  the  same  to  be  fastened  to  the  door  of  the 
church  or  chapel  of  the  parish  or  district.  The  clergy 
and  laity  were  ordinarily  to  sit  and  deliberate  together, 
the  Bishop  presiding,  and  to  vote  as  one  body;  but  any 
member  of  the  synod  might  demand  a  vote  by  orders,  in 
which  case  no  resolution  should  be  regarded  as  edopted 
by  the  synod  unless  carried  by  a  majority  of  both  orders 
and  assented  to  by  the  Bishop.  Various  rules  were  made 
with  respect  to  the  formation  of  parishes,  and  the  insti- 
tution and  induction  of  clergy;  and  all  presbyters  and 
deacons  before  institution  or  induction,  or  before  receiv- 
ing a  licence  from  the  Bishop,  and  as  a  condition  of  re- 
ceiving such  institution,  induction,  or  licence,  were  to 
sign  a  declaration  that  they  would  subscribe  to  all  the 
rules  and  constitutions  enacted  by  the  synod  of  the  dio- 
cese of  Cape  Town. 

A  consistorial  court  was  appointed  for  the  trial  of  all 
offences  against  the  ecclesiastical  laws  of  the  diocese,  and 
various  provisions  were  introduced  with  respect  to  the 
mode  in  which  the  trial  should  be  conducted.  The  synod 
had  been  convened  without  any  express  sanction  of  the 
Crown,  and  no  attempt  was  made  to  obtain  the  assis- 
tance of  the  Legislature  to  carry  into  effect  its  objects. 

In  18 CO  the  Bishop  convened  a  second  synod,  to  be 
held  on  the  17  th  of  January,  1861;  and  on  the  1st  of 
October,  1800,  his  Lordship  addressed  a  letter  to  Mr.  Long, 
inclosing  a  copy  of  a  pastoral  letter  which  he  had  issued, 
and  also  a  copy  of  the  printed  regulations  adopted  by  the 
synod  for  the  election  of  deputies.    The  pastoral  letter 


referred  to  the  acts  and  constitutions  of  the  last  synod, 
and  mentioned  as  one  of  the  subjects  to  which  his  Lord- 
ship would  have  to  call  attention,  the  constitution  of  the 
Ecclesiastical  Court 

Mr.  Long  was  of  opinion  that  the  convening  of  this 
synod  without  the  authority  either  of  the  Crown  or  the 
local  Legislature  was  an  unlawful  act  on  the  part  of  the 
Bishop;  that  the  synod  itself  waa  ill^^al,  and  its  acts  of 
no  validity;  and  he  declined  therefore  to  take  any  steps 
himself  for  calling  a  meeting  for  the  election  of  delegates  in 
his  parish,  but  he  handed  over  the  papers  to  the  church- 
wardens and  sidesmen  that  they  might  act  as  they  should 
think  proper,  informing  them  at  the  same  time  of  his 
own  views  upon  the  subject.  On  the  27th  of  November, 
1860,  he  was  served  with  a  citation  signed  by  the  registrar 
of  the  diocese,  by  which  he  was  cited  to  appear  before  the 
Bishop  on  Monday,  the  4th  of  February,  1861,  to  answer 
for  having  neglected  to  obey  the  commands  of  his  Bishop 
to  give  notice  of  a  meeting  to  be  held**  in  terms  of  acertain 
letter  addressed  and  forwarded  to  you,  and  dated  the  1st 
of  October,  1860,  with  the  pastoral  issued  on  the  same 
day  and  therein  inclosed." 

Certain  clergymen,  five  in  number,  were  named  by  the 
Bishop  to  be  his  assessors,  but  his  Lordship  offered  if  Mr. 
Long  had  any  personal  objection  to  any  of  them,  to 
change  their  names  for  those  of  other  clergymen  who 
might  be  resident  in  the  neighbourhood. 

On  the  4th  of  February,  1861,  Mr.  Long  attended  be- 
fore the  Bishop  and  his  assessors,  and  delivered  in  a  letter 
signed  by  himself,  stating,  in  respectful  terms,  the  grounds 
on  which  he  objected  to  g^ve  the  required  notice,  and 
adding  that  if  obedience  were  still  required  to  the  Bi^op's 
command  in  that  respect,  it  was  impossible  for  him  to 
pay  it.  Mr.  Long's  counsel  at  the  same  time  handed  in 
a  protest  signed  by  them  that  no  judgment  pronounced 
by  the  Bishop  as  the  judgment  of  any  alle£^  court  was 
binding  on  Mr.  Long,  because  the  Bishop  had  no  authority 
to  hold  any  court. 

The  Court  adjourned  without  hearing  evidence.  There 
was  no  question  of  fact  in  issue.  The  assessors  afterwards 
delivered  their  opinions  in  writing  to  the  Bishop,  and  on 
the  8th  of  February,  1861,  the  Bishop  pronounced  a  sen- 
tence suspending  Mr.  Long  from  the  cure  of  souls,  and 
the  exercise  of  all  ministerial  functions  and  offices  for  a 
period  of  three  months,  and  thence  forward  until  he 
should  have  expressed  regret  for  his  past  disobedience,  and 
his  willingness  to  render  obedience  for  the  future.  Mr. 
Long,  however,  considered  the  sentence  to  be  a  nullity, 
and  he  continued  to  officiate  as  usual,  apparently  with 
the  concurrence  of  the  churchwardens. 

On  the  19th  of  February,  1861,  he  was  served  with  a 
citation  by  order  of  the  Bishop  to  appear  before  his  Lord- 
ship on  the  6th  of  March,  to  answer  for  having  failed  to 
render  due  and  canonical  obedience  to  the  Bishop,  and 
for  acting  in  defiance  of  the  laws  of  the  Church  and  the 
authority  of  the  Bishop. 

Mr.  Long  declined  to  attend  this  summons;  and  on  the 
6th  of  March  a  sentence  was  pronounced  by  the  Bi^op, 
which,  after  reciting  the  various  offences  against  his 
authority  of  which  he  considered  Mr.  Long  tc  have  been 
guilty,  concluded  in  these  terms: — 

"  I,  therefore,  Robert,  by  divine  permission,  Bishop  of 
Cape  Town,  do,  for  these  repeated  acts  of  disobedience  and 
contempt,  withdraw  the  licence  of  the  Rev.  William  Long, 
and  do  deprive  him  of  his  charge,  and  cure  of  souls  in  the 
parish  or  parochial  district  of  Mowbray,  and  of  aU  emolu- 
ments belonging  to  the  same.  And  I  do  moreover  here- 
by admonish  the  said  William  Long,  not  to  officiate  again 
in  the  said  church  or  parish,  and  warn  him  that  if  he 
should  do  so  after  this  his  deprivation  he  will  render 
himself  still  further  liable  to  the  censures  of  the  Church. 

"  R.  Cape  Town. 

"Cathedral  Vestry,  March  6, 1861." 

Some  further  proceedings  took  place  in  this  matter, 
but  the  plaintiffs  were  required  to  file  a  declaration  in 
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regpolar  form  for  the  porpoBe  of  trying  the  important 
qaestions  in  difference. 

The  present  suit  was  accordingly  instituted. 

It  was  a  proceeding,  in  the  forms  of  the  Roman-Butch 
JjtLWi  m  daim  in  convention  by  the  original  plaintiff,  and 
a  defence  and  daim  in  reconvention  by  the  defendant, 
so  that,  in  f act^  both  parties  were  plaintiffs  and  both 
defendants. 

The  daim  of  Mr.  Long,  after  stating  those  several 
matters  of  fact  on  which  he  relied,  insisted  that  he  was 
aggrieved  by  the  proceedings  of  the  Bishop,  and  prayed 
the  protection  of  the  Court,  and  &[80  a  declaration  of  the 
law  by  the  Court  in  conformity  wih  his  views  on  the 
eereral  points  in  dispute;  and  lastly,  that  he  was  entitled 
of  right,  and  without  any  licence  other  than  his  before- 
mentioned  letters  of  order,  and  the  presentation  he  had 
already  received  from  Mr.  Hoets,  and  the  approval  of  such 
presentation  publicly  made  known  by  the  defendant  in 
June,  1854,  to  exercise  all  the  lawful  functions  of 
minister  and  incumbent  of  St.  Peter*s  Church,  Mowbray. 

The  Bishop  filed  an  answer  and  plea  in  reconvention, 
by  which,  as  defendant,  he  pleaded  the  letters  patent  of 
1847  and  1853,  the  licence  granted  l^  him,  and  accepted 
by  Mr.  Long,  as  officiating  minister,  both  of  Graff-Reinet 
and  Howbray;  he  alleged  that  until  authorised  so  to  do 
by  tbe  Synod  and  until  the  formation  of  rectories  by  the 
same  authority  as  after  mentioned,  and  until  certain  rules 
on  that  behalf  had  been  framed,  he  could  not  give,  nor 
had  he  in  any  previous  instance  given,  institution  to  cure 
of  souls,  or  induction  to  benifices,  in  any  other  way  than 
by  licences  similar  to  that  granted  to  the  plaintiff.  He 
insisted  that  he  dted  the  plaintiff  in  accordance  with  the 
rules  of  the  synod,  and  in  exercise  of  the  authority  be- 
longing to  him  as  Bishop  conveyed  to  him  l^  the  letters 
patent ;  that  the  sentences  were  judgments  or  sentences 
ecclesiastical  or  spiritual  so  issued  under  the  power  and 
authority  conveyed  to  him  by  the  letters  patent,  or  other- 
wise of  right  belonging  to  him  as  Bishop  of  the  church  of 
which  the  plaintiff  was  apriest;  and  that  the  plaintiff  was, 
in  oonsequence  thereof,  removed  for  lawful  cause  ^m  the 
chnrch  of  Mowbray;  and  he  maintained,  in  condusion 
that  the  Court  was  not  entitled  to  examine  the  sentence, 
but  that  if  it  were  examined  it  ought  to  be  affirmed. 

This  was  his  defence.  In  reconvention  he  prayed,  by 
his  second  plea,  that  it  might  be  adjudged  that  the  letters 
patent  of  the  25th  of  September,  1847,  and  of  the  8th  of 
December,  1853,  were  valid  in  law,  and  that  they  con- 
ferred the  rights  and  powers  claimed  thereunder,  and 
that  ecclesiastical  jurisdiction  might  thereby  be  lawfully 
exercised  by  him. 

By  his  last  plea  he  prayed  that  the  said  plaintiff  in 
convention  and  defendsoit  in  reconvention  might  be  re- 
strained by  interdict,  so  long  as  the  sentence  of  depriva- 
tion should  continue  in  force,  from  occupying  the  church 
of  St.  Peter's,  Mowbray. 

On  the  15th  of  February,  1862,  the  Court  gave  judg- 
ment against  the  plaintiff  in  convention  and  for  the 
plaintiff  in  re-convention,  except  as  to  his  second  plea  in 
re-oonvention,  already  referred  to,  and  adjudged  eaxji 
party  to  pay  his  own  costs. 

Sir  Hugh  Cairns,  Q.C.,  Travers,  Tfviss,  Dr.,  Q.C.,  and 
^.  iir.  FUld,  for  the  appellant.->3  &  4  Vict.  c.  86;  25 
Hen.  8,  c.  19;  1  Black.  Comm.  279;  Bum's  Ec.  Law,  tit. 
Council;  12th,  14th,  and  101st  Canons,  1608;  Bisltop  of 
St.  David*t  cage,  1  L.  Ray.  447;  Dean  of  YorVt  case, 
2  Q.  B.  1;  Cours  du  Droit  Canon  (Andr4),  tit.  Bv^ue; 
Orotius,  voL  3,  p.  250,  London,  1679;  Hericourt  Ecc.  Law 
of  France  (Decretum  of  Gratian,  p.  32);  Bum's  Ecc.  Law, 
tit.  Ordinary;  81  Hen.  8,  c.  9;  14  Rymer's  Foedera,  717; 
13  Eliz.  c.  12;  87th  Canon,  1603;  1  Will  3,  c.  8;  40th 
Oanon;  Ordinances  of  the  United  Church  of  Great 
Britain  and  Irehmd;  Ayliffe's  Parer.  pp.  433,  435;  2 
Hen.  6,  o.  3;  Stillingfleet's  Ecc.  Law,  vol  1,  p.  12;  Go- 
dolphin's  Rep.  c.  13,  8.  6;  Hale's  History  of  Com.  Law. 
p.  191. 


The  Solicitor' General,  the  Queen's  Advocate,  and  JBuUar, 
for  the  respondent. — Ist  Epistle  to  Timothy,  oh.  5,  v.  19; 
Apostolical  Canons,  81st;  Van  Espens,  vol.  1,  p.  133;  Go- 
dolphin's  Rep.  oh.  3,  p.  22;  Hooker  Bk.  7;  Co.  Lit  96,  a. 
Ordinary;  Ordination  and  Consecration  Services;  Articles 
of  Religion,  83rd  and  36th;  Twiss's  Letters  Apostolic,  p.  xc, 
1 ;  5th  Rep.,  Caudry's  case  ;  Commrs.  Report  on  Ecc.  Law, 
p.  54;  Attorney-General  v.  Welsh,  4  Hare,  572;  Attorney- 
General  v.  Murdoch,  7  Hare,  445;  Dr..  Warren's  case, 
Grindwood's  Compendium;  Lord  Holt,  in  Philips  v.  Bury, 
2  T.  R.  346;  Dauyarsv.Mvaz,2S  Beav.  233,  8  W.  R.  225; 
Colonial  Act,  1860,  27th  July;  Poole  v.  Bishop  of  London, 
14  Moo.  P.  C.  262, 9  W.  R.  485 ;  Birohv.  Wood, 2  Salk.  506 ; 
Price  V.  Pratt,  Bunbury,  273;  Godolph,  p.  15,  pars.  4,  5; 
Van  Espen,  voL  l,p.  155;  Lyndwood,  Bk.  ii.,  tit.  7,  De  Ap- 
pellationibus;  Middleton  v.  Croft,  2  Str.  1056;  Gibson, 
p.  16,  Synods;  Reformatio  Legum,  p.  109;  Kenvd's  Ecc. 
Synods,  pp.    197,  201;  1  Eliz.  c.    2,   s.  23;    Cardwell's 

Synodolia;  Dean  of  Jersey  v.  Rector  of ,  3  Moo.  P.  C. 

229;  WUson  v.  M'Math,  3  PhiL  67;  Van  Der  Linder, 
Bk.  iii,  pt.  1,  s.  9;  Jtfedwin  v.  Hurst,  1  E.  &  B.  609;  26 
Geo.  3,  c.  84;  Hoffman  on  the  Law  of  the  Church  of  the 
United  States,  pp.  39,  474;  levers  v.  Owen,  Godbolt's  Rep. 
432;  Beg.  v.  MUlis,  10  Clk.  &  Fin.  678  (Tindal,  C.  J.); 
13  &  14  Car.  2,  c.  4,  Act  of  Uniformity;  Gibson's  Codex, 
vol.  1,  p.  18;  Godolphin,  p.  34,  s.  18;  Vetus  et  Nova  Ec- 
desia  (Thomasinus),  voL  2,  475,  c.  74;  De  Synodis 
Diocesanis,  1688,  Paris;  Suarez  de  Legibus,  p.  215,  a  4; 
Kennd's  Ecc,  Syn.  197,  198;  Godolphin,  c.  41,  p.  684; 
Reformatio  Legum,  cc  18  to  23;  Hntchins  v.  Denziloe. 
1  Hag.  Con.  170;  Cardwell's  Syn.  voL  1,  p.  175;  Poole's 
case,  7  W.  R.  212,  28  L.  J.  Q.  B.  154;  12th  Canon;  Gib. 
voL  1,  tit  25,c.  2;  Whatdy  on  Bk.of  C.  P.;  Nicene Creed; 
Sharpe  on  the  Rubric;  7  WilL  4  &  1  Vict.  c.  45,  s.  5. 

Cairns,  Q.C.,  in  reply. — Godolph,  p.  25;  Bum,  175; 
5  Vict.  c.  6. 

June  24. — ^Lord  Kikgsdowk  delivered  the  judgment 
of  their  Lordships.  After  stating  the  facts,  his  Lordship 
referred  to  the  proceedings  bdow  and  continued: — ^This 
was  in  effect  a  dededon  in  all  material  points  in  favour  of 
the  Bishop,  and  Mr.  Long  has  been  admitted  to  appeal  to 
her  Majesty.  The  case  seems  to  have  been  very  well 
argued  in  the  court  bdow,  and  though  there  was  some 
difference  of  opinion  amongst  the  three  judges  who  de- 
dded  it,  no  one  who  reads  their  opinions  can  fail  to  admire 
the  great  learning  and  ability  which  they  have  brought 
to  bear  upon  the  questions  submitted  to  them,  and  the 
judicial  temper  and  moderation  which  they  have  shown 
in  a  case  calculated  to  produce  great  excitement  in  the 
colony.  The  first  question  which  we  have  to  consider  is, 
what  authority  did  the  Bishop  possess  under  and  by  yirtue 
of  Ms  letters  patent  at  the  time  when  these  sentences 
were  pronounced?  The  judges  bdow  have  been  unani- 
mous in  their  opinion:  Ist,  tiiat  all  jurisdiction  given  to 
the  Bishop  by  the  letters  patent  of  1847  ceased  by  the  sur- 
render of  the  bishopric  in  1853,  and  the  issue  of  the  new 
letters  patent;  and  2ndly,  that  the  letters  patent  of  1853, 
being  issued  after  a  constitutional  government  had  been 
established  in  the  Cape  of  Good  Hope,  were  ineffectual  to 
create  any  jurisdiction,  ecdesiastical  or  civil,  within  the 
col6ny,  even  if  it  were  the  intention  of  the  letters  patent 
to  create  such  jurisdiction,  which  they  think  doubtful.  In 
these  oondusions  we  agree.  Dr.  Gray  had  been  duly  ap- 
pointed and  consecrated  a  bishop  of  the  Anglican  Church 
in  1847,  and  such  he  remained  after  the  resignation  of  his 
see;  but  by  such  resignation  he  surrendered  all  territorial 
jurisdiction  and  power  of  proceeding  judicially  in  invites, 
so  far  as  such  authority  depended  upon  the  letters  patent 
of  1 847.  These  points  have  not  only  been  decided  by  the 
Court  below,  but  have  been  embodied  in  their  judgment, 
by  which  they  have  expresdy  rejected  the  second  claim 
above  stated  of  the  Lord  Bishop.  But  a  majority  of  the 
judges  below  has  hddthatthe  defect  of  coercive  jurisdiction 
under  the  letters  patent  has  been  supplied  by  the  volun- 
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tory  submissioii  of  Mr.  Long,  and  that  he  is  on  that  prin- 
ciple boxmd  by  the  decision  of  the  Bishop.  This  point  we 
have  next  to  consider.  The  Church  of  England,  in  places 
where  there  is  no  church  established  by  law^is  in  the  same 
situation  with  any  other  religious  body,  in  no  better  but 
in  no  worse  position;  and  the  members  may  adopt,  as  the 
members  of  any  other  communion  may  adopt,  rules  for 
enforcing  discipline  within  their  body  which  will  be  bind- 
ing on  those  who  expressly  or  by  implication  have  assented 
to  them.  It  may  be  further  laid  down  that  where  any 
religious  or  other  lawful  association  has  not  only  agreed 
on  the  terms  of  its  union,  but  has  also  oonetituted  a  tri- 
bunal to  determine  whether  the  rules  of  the  association 
have  been  violated  by  any  of  its  members  or  not,  and  what 
shall  be  l^e  consequence  of  sneh  violation,  then  the  deci- 
sion of  such  tribunal  will  be  binding  when  it  has  acted 
within  the  scope  of  its  authority,  has  observed  such  forms 
as  the  rules  require,  if  any  forms  be  prescribed,  and,  if 
not,  has  proceeded  in  a  manner  consonant  with  the 
principles  of  justice.  In  sudi  cases  the  tribunals  so  con- 
stituted are  not  in  any  sense  courts;  they  derive  no  au- 
tiiority  from  ttie  Crown;  they  have  no  power  of  their  own 
to  enforce  their  sentences;  they  must  apply  for  that  pur- 
pose to  the  courts  established  by  law;  and  such  courts  will 
give  effect  to  their  decision,  as  they  give  effect  to  the  de- 
cisions of  arbitrators,  whose  jurisdiction  rests  entirely 
upon  the  f^reement  of  the  parties.  These  are  the  prin- 
ciples upon  which  l^e  Courts  in  this  oountrr  have  always 
acted  in  the  disputes  which  have  arisen  between  members 
of  the  same  religious  body  not  being  members  of  the 
Church  of  England.  They  were  laid  down  most  dis- 
tinctly, and  acted  upon,  by  Vioe-Chanoellor  Shadwell 
and  Lord  Lyndhurst  in  the  case  of  Dr.  Wanen,  so  mncb. 
relied  on  at  the  bar,  and  the  leport  of  which  in  Mr. 
Grindwood's  book  seems  to  bear  every  marie  of  aocuzmpy. 
To  these  principles,  which  are  founded  in  good  sense  and 
justice,  and  established  by  the  highest  authority,  we  desire 
strictly  to  adhere,  and  we  XTooead  to  consider  how  for  the 
facts  of  this  case  bring  Mr.  Long  within  their  operation. 
To  what  extent,  then,  did  Mr.  Long,  by  the  aets  to  which 
we  have  referred,  subject  himself  to  tlie  authority  of  the 
Bishop  in  temporsJ  matters?  With  ^e  Bishop's  authority  in 
spiritual  affairs,  or  Mr.  Long's  obligations  in  faro  ecnsetet^ 
tuBf  we  have  not  to  deal.  We  think  that  the  acts  of  Mr. 
Long  must  be  construed  with  reference  to  the  position  in 
which  he  stood  as  a  clergyman  of  the  Cfaordi  of  En^^oad, 
towards  a  lawfully  appointed  B&Aop  of  that  Churdi,  and  to 
the  auUiority  known  to  belong  to  tdiat  office  in  England; 
and  we  are  of  opinion  that  by  taking  the  oath  of  caaonioal 
bbedience  to  his  Lord^p,  and  accepting  from  him  alieenoe 
ta  officiate,  and  have  the  cure  of  souls  within  the  parish  of 
Mowbray,  subject  to  levooatiou  for  just  cause,  and  by  ac- 
cepting the  appointment  to  the  living  of  Mowbray  under 
a  deed  which  expressly  contemplated  «8  one  means 
of  avoidance  tbe  removal  of  the  incumbent  for  any  lawful 
cause,— Mr.  Long  did  voluntarily  submit  himself  to  tiM 
authority  of  the  Bishop  to  such  an  extent  as  to  enable  the 
Bishop  to  deprive  him  of  h»  benefice  for  any  lawful  cause- 
that  is,  for  such  cause  as  (having  repaid  to  any  difl^renees 
which  may  arise  from  the  oircnanstaiioes  of  the  ooloay) 
would  auUiorise  the  deprivation  of  %  elergyman  by  his 
bi^op  in  England.  We  adopt  the  laaguage  of  Mr.  Jintioe 
Watermeyer,  p.  81,  that  *'  for  the  pozpoae  of  the  oontract 
between  the  plaintiff  and  defendant,  we  ore  to  take  them 
as  having  contraoted  that  the  laws  of  the  Ohnioh  of  Eng- 
land sha^U,  though  only  as  far  as  applicable  here,  govern 
both."  Is,  tiien,  Mr.  Long  shown  to  hove  been  guilty  of 
any  offences  which,  by  the  laws  of  tine  (HrarcA  of  England, 
would  have  warranted  his  soapcnsion  and  subsequent  de- 
privation? Thfo  depends  mainly  on  the  point  whether 
Mr.  Long  was  justified  in  r«fuing^to  tdce  the  steps  whidi 
the  BifdMp  recjnired  him  to  tske,  in  oider  to  precaie  tilie 
eleetien  of  a  delegate  for  the  parish  of  Mowfocay  to  the  lynod 
convesed  foi'the  ITthof  Janoovy,  1861.  In  what  maimer 
and  I7  what  aotsdld  heoontMWt  this  oUiipitiott?    ^Hm 


letters  patent  may  be  laid  out  of    ^e  case,  for  if  the 
Bishop's  whole  contention  in  respect  of  them  be  conceded, 
they  conferred  on  him  no  power  of  convening  a  meeting 
of  clergy  and  laii^  to  be  elected  in  a  certain  manner  pre* 
scribed  by  him  for  the  purpose  of  making  laws  binding 
upon  churchmen.    A  very  elaborote  argument  was  entered 
into  at  our  bar  in  order  to  show  that  diocesan  ifynodsmay  be 
lawfully  held  in  England  without  the  licence  of  the  Cnywn^ 
and  that  the  statute  with  respect  to  provincial  synods  does 
not  extend  to  the  oolonies.    It  is  not  necessary  to  eniter 
into  the  learning  on  this  sidvjeet     It  is  admitted  tfanfe 
diocesan  synods,  ^diether  lawful  or  not,  unless  with  the 
licence  of  the  Crown,  have  not  beenin  use  in  England  for 
above  two  centuries;  and  Mr.  Long,  in  recognising  the 
authority  of  the  Bishop,  oaamot  be  held  to  hove  acdmow- 
lodged  a  right  on  hn  port  to  convene  one,  and  to  require 
his  clergy  to  attend  it.    But  it  is  a  mistske  to  tzeot  the 
assembly  convened  by  the  Bishop  as  a  ^ynod  at  aH    It  was 
a  meeting  of  certain  persons,  both  clergy  and  laity,  ^tber 
selected  by  tlie  Bishop,  or  to  be  elected  by  sudh  persona  and 
in  such  manner  as  he  had  prescribed,  and  it  was  ameetfng' 
convened,  not  for  the  puxpose  of  taking  counsel  and 
advising  together  what  might  be  best  for  tl^  general  good 
of  the  society,  but  -for  tiie  purpose  of  agreeing  upon  certain 
rules,  and  establishing  in  fact  certain  laws,  l^  which  all 
members  of  the  Oiurdi  of  England  in  the  colony,  whetiier 
they  assented  to  them  or  not,  diould  be  bonnd.    Aooord- 
ingiy,  the  synod,  whidi  aotoally  did  meet,  pMsed  varioos 
acts  and  constitutions,  purporting,  without  the  owinent 
either  of  the  Crown  or  of  tlie  colonial  legialatnxe,  to  hind 
persons  not  in  any  manner  subject  to  ito  eontrol,  and  to 
establish  courts  of  justiee  for  some  temporal  as  wdl  as 
spiritual  matters;  and  in  fact  the  synod  assumed  powers 
whidi  <mly  the  Legialatare  could  poesess.    Thsre  oon  he 
nodonbt  that  aaoh  acts  were  iUegaL    Now  Mr.  Long' was 
required  to  give  effect,  as  for  as  he  oonld,  to  the  eonstita-' 
tion  of  tills  body,  and  to  takevt^isordexed  by  that  body  for 
convening  one  of  a  similar  nature.  He  was  fumii^ed  wfiii 
a  copy  of  tlie  acts  and  consftitutian  of  tiie  last  i^nod,  and 
he  was  requested  to  attend  oarefuUy  to  tihe  endoeed  printed 
regulations  with  regard  to  the  election  of  delegates.    He 
dearly,  therefore,  was  required  to  do  more  than  give 
notice  of  a  meeting,  and  he  could  not  give  the  notiee  at 
all  without  himself  fixing  the  time  and  |daoe  at  which 
the  meeting  was  to  be  held.    He  was  required  to  do 
various  acts  of  a  formal  choraoterfovtiie  purpoee  of  calling' 
into  existence  a  body  whidi  he  had  always  refused  to  re- 
cognise, and  which  he  was  not  bound  by  any  law  or  duty 
to  admowledge.    The  oath  of  canonical  obedience  does 
not  mean  that  the  clergyman  will  obey  all  liie  commands 
of  t&e  Bishop  against  which  tiiere  is  no  law,  but  that  he 
will  obey  all  such  commands  as  tiie  Bishop  by  low  is 
authorised  to  impose;  and  even  if  tlM  meaning  of  tite 
rubric  referred  to  by  the  Bishop  in  his  case  wecesnch  oa 
he  contends  for, — which  we  think  that  it  is  not, — it  would 
not  apply  to  the  present  case,  in  which  more  wosrequired 
frcnn  Mr.  Long  than  merely  to  pubUdi  a  notioe.    We  ore 
therefore  of  opinion  Uiat  the  order  of  suspenrion  ismed 
bgr  tiie  Bi^op  was  one  whidi  was  not  justified  by  the 
conduct  of  Mr.  Long,  and  that  the  subsequent  sentence  of 
deprivation  founded  upon  his  disobedience  to  the  order  of 
suspension  must  fall  with  it.    It  was  strongly  press«2, 
both  before  us  and  in  the  court  below,  that  supposing 
tiiese  sentences  to  be  erroneous,  Mr.  Long  had  no  w»edy 
against  them  except  by  appeal  to  th«  ArcW»shop  of 
Canterbury  under  the  provisions   of  the  letters  patent,. 
What  authority  his  Grace  mi^t  possess  under  the  letters 
patent^  or  otiierwise,  to  entertain  such  an  appeal  if  it  had 
been  presttited,  it  is  unnecessary,  and  we  think  it  is  in- 
expedient, to  discuss.    It  is  sufficient  to  say  no  such 
appeal  has  been  presented,  and  that  the  suit  m  which  this 
appeal  is  brought  respects  a  temporal  right,  in  whic^  the 
oi^ellant  alleges  that  he  has  been  injured.    It  ealls  for  a 
dedsion  m  to  tine  right  of  property,  and  invdves  the 
question  whether  Mr,  Long  has  ceased  by  law  to  be  what 
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in  England  is  termed  cestui  que  trust  of  funds  of  which 
the  Bishop  is  trostee.    Whateyer  else  Mr.  Long  may  bj 
his  conduct  have  done,  we  cannot  hold  that  he  has  pre- 
cluded himself  from  exercising  the  power  which  under 
similar  oircumstanoes  he  wotild  hare  possessed  in  England, 
of  resorting  to  a  civil  court  for  the  restitution  of  civil 
rights,  and  of  thereby  giving  to  such  courts  jurisdiction 
to  determine  questions  of  an  ecclesiastical  character  essen- 
tial to  their  decision.     Indeed,  in  this  case  the  appellant 
and  respondent  have  alike  found  it  iveoessary  to  call  upon 
the  civil  court  to  determine  upon  the  right  of  possession 
of  the  church  of  Mowbray.    We  think  that  even  if  Mr. 
Long  might  have  appealed  to  the  Archbishop,  he  was  not 
bound  to  do  BO;  that  he  was  at  liberty  to  resort  to  the  Su- 
preme Court;  and  that  the  judges  of  thatcourt  were  justified 
in  examining,  and^  indeed,  under  the  obligation  of  exaioin- 
ing,  the  whole  matter  submitted  to  them.     Wo,  of  course, 
are  in  the  same  situation;  and  after  the  most  anxious 
consideration  we  have  come  to  the  conclusion  that  the 
f^ntence  complained  of  cannot  be  supported,  and  there- 
fore we  must  humbly  advise  her  Majesty  to  reverse  it, 
and  to  declare  that  Mr.  Long  has  not  been  lawfully  re- 
moved   from    the   church  of    Mowbray,    but    remains 
minister  of  such  church,  and  entitled  to  the  emoluments 
belonging  to  it.     [His  Lordship  then  proceeded  to  con- 
sider whether  the  course  adopted  by  the  Bishop  against  Mr. 
Long  was  in  all  reQ)ect6  proper,  and  stated  that  although 
all  the  provisions  of  the  Church  Discipline  Act  could  not 
have  been  imported  into  the  colony,  yet  care  should  have 
l>oen   taken    to  secure  an  impartial  tribunaL    In  the 
opinion  of  their  Lordships,  the  proceedings  had  not  been 
conducted  in  a  proper   manner,   though   this   did    not 
form  a  ground  of  their  decision.     His  Lordship  then  re- 
ferred to  the  question  of  costs.]     We  have  been  much 
embarrassed  by  the  question  how  we  ou^ht  to  deal  with 
the  costs  in  this  case.    We  do  not  doubt  that  the  Bishop 
lias  acted  in  the  conscientioua  discharge  of  what  he  con- 
sidered to  be  his  public  duty,  and  he  has  succeeded,  at 
.great  personal  trouble  and  expense,  in  bringing  this  con- 
tention in  the  court  below  to  a  favourable  issue.    On  the 
other  hand,  it  is  impossible  not  to  feel  that  Mr.  Long  has 
been  subjected  to  probably  not  less  trouble  and  expense  by  a 
coarse  of  proceeding  on  the  part  of  the  Bishop  which  we 
have  been  obliged  to  pronounce  not  warranted  in  law. 
Peeling  the  hardship  of  the  case  upon  the  right  reverend 
re5tpondent,  we  still  think  that  we  are  bound  to  award 
the  costs  of  the  suit  and  of  the  appeal  to  the  a^^llant. 
We  cannot,  of  course,  suggest  to  her  Majesty  any  oon- 
isiderotion  of  what  it  may  be  fit  to  do,  at  the  expense  of 
the  public;  for  this  is  beyond  our  province.    But  it  is  not 
beyond  our  province  to  observe  that  the  Lord  Bishop  has 
l>een  involved  in  the  difficulties  by  which  he  has  been 
embarrassed  in  a  great  measure  by  the  doubtful  state  of 
tlie  law,  and  by  the  circumstanoe  that  he,  not  without 
some  reason,  considered  the  letters  patent  under  which 
}ic  acted  to  confer  on  him  an  authority  which,  at  ihe 
time  when  he  acted  under  them,  her  Majesty  had  no 
liuthority  to  grant,  and  that  either  in  this  or  in  some  other 
suit  it  was  important  to  the  interests  of  the  colony  gene- 
rully,  and  especially  of  the  members  of  the  Church  of 
l:Iugland  within  it,  that  the  many  questions  which  have 
uri^en  in  this  case  should,  as  far  as  possible,  be  set  at 
rest. 

Judgmrnt  reversed. 

Attorneys  for  the  appellant,  White,  Barrett,  S'  White. 

Attorneys  for  the  respondent,  Brooks  <J*  Bubois. 


Feb.  17, 18,  10,  20;  June  13. 
Abraham  v,  Abbabam.* 
Upon  the  eanrnnian  of  a  Hindu  to   Christianity  the 
Hindu  lam  ceases  to  lusve  any  continuing  obligatory  force 

*  Before  Lord  EiNOSDOWif,  Lord  Justice  Enioht 
Bbucb,  Lord  Justice  Tubneb,  Sir  John  T.  Colbbidoe, 
Sir  Lawbence  Peel,  and  Sir  Jambs  W.  Colvile. 


vpon  tlie  convert.  He  may  renounce  t?ie  old  law  by  which 
he  VMS  bound  as  he  Juts  rcMntnced  the  old  religion,  or  if  lie 
thinks  fit  Jic  may  abUle  by  tlie  old  law  notteit/tstanding  he 
lias  renounced  the  old  religion. 

But  though  the  convert  is  not  bound  as  to  his  interests 
in  jn'opcrty,  either  by  tJic  Hindu  latt,  or  by  any  other 
positive  law,  he  may  by  his  course  of  conduct  after  his  con- 
version s?ww  by  rthat  law  he  intends  to  be  governed  in 
these  matters. 

Wliencvcr  the  opinion  of  pundits  is  required,  and  tJtere 
are  any  special  circumstances  which  may  bear  vpon  the 
question  to  be  submitted  for  tlieir  opinion,  those  speoial 
ciroumstanccs  ought  to  be  set  forth  in  the  case  submitted  to 
them. 

The  appellants  in  this  case  were  Charlotte  Abraham,  tb^ 
widow,  and  Daniel  Vincent  Aloaham,  the  only  surviving 
child,  of  Matthew  Abraham,  deceased.    The  respondeat 
was  Francis  Abraham,  who  was  the  only  brother  of  the  late 
Matthew  Abraham.    Matthew  Abraham  and  the  respon- 
dent were  by  birth  Hindus  of  pure  native  blood,  being 
descended  from  a  family  of  Hindus.    Their  aooestoiB  for 
several  generations  had  embraced  Christianity,  and  they 
were  themselves  Christians,  originally  it  appears  Bonum 
Catholics,  afterwards  Protestant  Dissenters,  aad  subse- 
qnently  members  of  the  Church  of  Bi^land.    They  wese 
of  the  class  known  in  Indiaas  native  Christians.    Matthew 
Abraham  was  by  far  the  elder  of  the  two  brotheEBf  for  in 
early  life,  when  the  respondent  was  only  about  two  or 
three  years  old,  he  was  employed  as  a  clerk  in  the  arsenal 
at  Bellary.     In  the  year  1820  he  married  the  appeUaat 
Charlotte  Abraham.    This  lady  and  her  father  and  mother 
weare  also  Christians;  the  father  an  Englishman  and  the 
mother  a  Portugese.  They  were  of  the  class  known  in  India 
as  East  Indiims.    There  was  issue  of  this  marriage  the  ap- 
pellant Daniel  Vincent  Abraham  and  another  son  Charles 
Henry  Abraham,  who  survived  his  father  Matthew  Abra- 
ham, but  died  pending  the  proceedings  brought  before  us 
by  this  appeal    In    the  year  1823  Matthew  Abraham 
established  a  shop  at  Bellary,  the  business  of  which  was 
continned  to  be  carried  on  up  to  the  time  of  his  deoeaae. 
Throughout  these  proceedings  it  is  called  the  shop  business. 
In  the  year  1827  Matthew  Abraham  entered  into  aoontiBet 
with  Government  for  the  supply  of  liquors  to  the  troops 
at  Bellary,  and  erected  adistillery  for  the  purposes  of  this 
contractii    The  contract  was  renewable  annually  and  was 
annually  renewed  to  Matthew  Abraham  up  to  the  time  of 
his  decease,  except  in  one  year  when  it  fell  into  ether 
hands.     Throughout  these  proeeedings  it  is  called  the 
Abkarry  contract.    In  t^e  year  1882,  Matthew  Abraham 
took  Mr.  Biohardson  and  the  respondent  his  brother  into 
partnership  with  him  in  the  shop  business,  each  party 
taking  a  third  of  the  profits.    'Diis  partneorship  was  dis- 
solved in  the  year  1837,  and  the  business  was  thenceforth, 
until  the  death  of  Matthew  Abraham,  continued  by  him 
and  the  respondent^  his  brother,  without  any  new  arrange- 
ment having  been  come  to  between  them.    The  respondent, 
some  time  before  the  death  of  Matthew  Abraham,  also 
married  a  Christian  lady  of  the  class  known  as  East  Indians. 
In  the  year  1842  Matthew  Abraham  died,  leaving  the  f^ 
pellants  and  Charles  Henry  Abraham,  his  widow  and  chil- 
dren.   After  his  death  the  respondents  continued  to  carry 
on  the  shop  business,  and  he  i^so  ivroonred  the  Abkarry 
contract  to  be  annually  renewed  in  his  name,  and  carried 
on  the  business  of  that  oontanaot,  and  the  distillery  con- 
nected  with   it.     In  the  year  1854  the  i^peUaats  and 
Charles  Henry  Abraham  instituted  against  the  reqMmdent 
the  suit  out  of  which  this  appeal  has  arisen,  estimating 
the  property  to  be  recovered  in  t^e  suit  at  300,000  rupees. 
By  their  plaint  in  the  snit  they  alleged  tdiat  the  whole  of 
the  capital  in  the  shop  business  was  supplied  by  the  late 
Matthew  Abraham,  that  the  distillery  business  was  carried 
on  by  him  alone  and  with  his  own  capital,  and  that  the 
respondent  was  his  clerk,  agents  or  manager  in  this  busi- 
i  ness  at  a  salary;  that  on  the  death  of  Matthew  Abraham, 
]  the  duty  of  collecting  his  estate  devolved  on  the  appellant. 
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Charlotte  Abraham,  and   she   intrusted  the  collection, 
realization,  and  management  of  it  to  the  respondent,  and 
grave  him  a  power  of  attorney  for  that  purpose,  and  that 
the  respondent  had  carried  on  both  the  shop  business  and 
the  distillery  business  by  means  of  the  late  Matthew  Abra- 
ham's capital ;  that  he  had  made  payments  to  and  on  account 
of  the  plaintiffs,  and  for  the  debts  of  Matthew  Abraham, 
but  not  nearly  to  the  amount  which  he  had  received. 
And  the  plaintiffs  accordingly,  by  their  plaint,  prayed  for 
accounts  of  the  late  Matthew  Abraham's  estate  received 
by  the  respondent,  including  the  profits  of  the  shop  busi- 
ness and  of  the  distillery,  subsequently  to  his  decease, 
offering  to  make  the  respondent  a  just  and  sufficient  allow- 
ance for  his  services  in  managing  the  distillery  business 
since  the  death  of  Matthew  Abraham.    The  respondent, 
by  his  answer  to  the  plaint,  insisted  that  the  appellant. 
Charlotte  Abraham,  being  the  widow  of  the  late  Matthew 
Abraham,  could  not  claim  jointly  with  her  sons,  the  other 
plaintiffs:  that  she  was  entitled  only  to  maintenance,  and 
must  seek   it  from    her  sons.     He  said  that  Matthew 
Abraham's  situation  in  the  arsenal  was  procured  for  him 
by  his  father;  that  the  father  died  when  he,  the  defendant, 
was  about  two  or  three  years  of  age,  and  that  the  late  Mat- 
thew Abraham  took  charg^e  of  him,  the  defendant,  as  his 
guardian,  and  took  charge  also  of  idl  the  property  left  by 
their  father;  that  the  shop  business  had  been  conducted  by 
him  both  in  the  lifetime  and  since  the  decease  of  Matthew 
Abraham,  but  that  as  the  deceased  Matthew  Abraham  and 
he  (the  defendant)  were  possessed  of  very  little  property, 
they  had  jointly  borrowed  money  at  interest  on  their  joint 
bonds  to  carry  on  their  business,  and  that  it  was  by  these 
means  the  capital  of  the  business  had  been  raised;  and  he 
urged  that  the  late  Matthew  Abraham  and  he  (the  defen- 
dant) were  brothers  of  an  undivided  native  Hindu  family, 
jointly  labouring  together  for  their  common  welfare,  bor- 
rowing money  on  interest  for  their  business  upon  their 
joint  bonds  and  security,  and  mortg^aging  all  their  joint 
property  of  every  description  as  security  for  the  same;  and 
consequently  that  the  late  Matthew  Abraham  and  he  (the 
defendant)  had  an  equal  right  to  all  the  capital,  and  not 
the  elder  brother,  Matthew  Abraham,  alone.    He  said 
that  the  plaintiffs  Charles  Henry  Abraham  and  Daniel 
Vincent  Abraham  were  merely  junior  members  of  an  un- 
divided Hindu  family,  and  that  he  (the  defendant)  by  the 
death  of  Matthew  Abraham  had  become  the  head  of  the 
family,  and  he  insisted  that  the  fact  of  himself  and  his 
father  and  family  being  Christians  could  not  and  did  not 
make  them  subject  to  the  English  law;  that  their  religion 
was  an  accident,  and  that  in  fact  they  were  Hindus  and 
undivided,  and  must  of  necessity,  and  according  to  all 
practice  and  precedent,  be  subject  to  the  Hindu  law  and 
no  other.    He  denied  that  the  Abkarry  contract  was  the 
property  of  Matthew  Abraham  alone,  and  alleged  that  he 
(the  defendant)  had  purchased  the  contract  after  the  death 
of  the  late  Matthew  Abraham  on  his  own  responsibility. 
The  plaintiffs  by  their  replication  submitted  that  by  what- 
ever law  the  case  was  to  be  decided  they  had  all  a  common 
interest  against  the  defendant,  and  that  no  final  decision 
could  be  come  to  in  the  absence  of  any  of  them.    They 
relied  upon  the  family  having  been  Christians  for  several 
generations  as  putting  an  end  to  the  defendant's  assertion 
that  the  case  ought  to  be  decided  according  to  the  Hindu 
law;  and  after  referring  to  the  class  of  East  Indians  having 
always  been  considered  to  be  governed  by  the  same  laws 
as  Englishmen  as  to  their  rights  of  descent  and  inherit- 
ance, and  to  authorities  by  which,  as  they  contended,  it 
was  shown  that  in  suits  betweeen  parties  who  were  neitier 
Hindus  nor  Mahometans  in  religion,  the  usages  of  the 
particular  class  to  which  they  belonged  formed  the  guide 
of  the  Court,  and  that  even  in  oases  to  which  Hindu  law 
was  applicable,  the  usages  of  the  family  were  to  be  the 
rule  of  guidance  when  they  were  opposed  to  the  law,  they 
submitted  that  the  Court,  before  comixi^  to  a  decision  in 
the  case,  ought  to  consult  the  usages  of  the  class  to 
which  the    parties  in  the  suit    belonged,   and    ascer- 


tain what  had  been  the  usages  of  the  family  in  which 
they  had  been  reared.    They  further  insisted  that  even  if 
the  case  was  to  be  governed  by  the  Hindu  law,  the  defen- 
dant had  no  right  to  any  portion  of  the  late  Matthew 
Abraham's  estate.    They  denied  that  Matthew  Abraham 
inherited  any  property  whatever   from  his   father,  and 
said    that  the  father    died    an    insolvent   and   ruined 
man,  and  that  Matthew  Abraham  had  taken  charge  of 
the  defendant,  and  reared  him  from  generosity,  and  had 
beg^un  the  affairs  under  litigation  when  the  defendant 
was  a  boy  at  schc^l,  and  unable  to  assist  him  in  thenL 
They  insisted  that  Matthew  Abraham  and  the  defendant 
were  not  members  of  an  undivided  family  in  the  light 
alleged  by  the  defendant,  and  that  even  if  Matthew 
Abraham  obtained  his  origrinal  appointment  under  Go- 
vernment through  the  instrumentality  of  his  father,  it 
would  confer  no  right  on  a  younger  brother,  but  the 
salary  attached  to  the  appointment  would,  even  under 
the  Hindu  law,  be  considered  a  separate  acquisition.    The 
defendant,  by  his  rejoinder,  adopted  the  view  insisted 
upon  by  the  replication  as  to  the  principles  which  ought 
to  determine  the  law  by  which  the  case  should  be  decided, 
submitting  that  the  plaintiffs  had  laid  down  the  correct 
principle,  namely,  that  the  customs  and  usages  of  the 
class  to  which  both  parties  belonged  must  be  sought  for 
and  searched,  and,  further,  that  the  usages  of  the  par- 
ticular  family  to  which  the  parties  belonged  must  be 
looked  to,  in  order  to  ascertain  what  law  was  to  govern 
their  relations  to  each  other.    It  appeared  that  in  this 
stage  of  the  suit  the  plaintiffs  were  non-suited  by  a  de- 
cree of  the  civil  court  of  Bellary  upon  the  grounds,  first, 
that  the  plaintiff  Charlotte  Abraham,  the  widow,  could 
not  take  part  in  the  suit,  she  having  no  right  of  in- 
heritance  as  the  family  stood;   and  secondly,  that  no 
sufficient  description  or  specification  of  the  value  of  the 
property  sued  for  had  been  given  in  the  plaint:  but  upon 
an  appeal  to  the  court  of  Sudder  Adawlut,  this  non-suit 
{  was  set  aside,  and  the  civU  judge  was  directed  to  dispose 
of  the  case  on  the  merits,  the  Court  observing  that  the  civil 
judge  had  pronounced  upon  a  point  material  to  the  issue 
of  the  suit,  namely,  the  law  of  inheritance,  by  which  the 
parties  were  to  be  bound,  without  receiving  any  evidence 
whereby  to  govern  his  judgment  on  the  subject,  and  that 
such  a  judgment  could  only  be  rightly  pronounced  upon  & 
consideration  of  the  usages  of  persons  situated  as  the 
parties  were,  being  Christians  whose  ancestors  were  of 
Hindu  stock,  and  of  the  usag^  in  their  particular  family, 
as  indicated  by  the  acts  of  the  parties  and  their  prede- 
cessors in  respect  of  their  property  since  they  had  belonged 
to  the  Christian  community,  and  that  it  would  be  neces- 
sary further  to  ascertain  by  whom  and  under  what  cir- 
cumstances the  property  in  issue  was  acquired,  so  as  to 
determine  whether  it  was  the  estate  of  the  deceased, 
Matthew  Abniham,  acquired  by  himself  or  of  ancestral 
origin,  after  which  the  rights  of  the  parties  thereto, 
whether  under  the  English  or  Hindu  law,  shoidd  be  de- 
clared. 

The  case  was  accordingly  remitted  to  the  civil  court  of 
Bellary,  and  the  following  points  a^iongst  others  wore 
then  recorded  for  proof:  — 

"  General  point. 

"Clause  1.  Each  party  should  prove  the  practice  of 
families  similarly  situated  to  theirs,  whether  to  adhere  to 
the  Hindu  law  of  inheritance,  or  to  be  governed  by  the 
law  of  England  in  that  respect. 

•*  Clause  2.  Each  party  should  ahw  prove  what  has 
been  the  practice  of  their  own  family,  in  this  respect,  as 
shown  by  their  acts." 

By  the  decree  made  upon  the  hearing  of  the  cause  by 
the  civil  court  of  Bellary,  the  Court  ordered  as  follows: — 
That  an  account  be  taken  of  the  capital  employed  in  the 
shop  business  and  of  the  profits  thereof,  both  prior  and 
subsequent  to  Matthew  Abraham's  death,  and  that  the 
defendant  do  pay  to  the  plaintiffs  one-half  of  the  capital 
and  profits  found  due.     That  an  account  be  taken  of 
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the  capital  employed  in  the  distillery  business  and  of  the 
profits,  down  to  the  time  of  the  death  of  Matthew  Abra- 
ham, and  also  of  the  profits  of  the  distillery  business 
arisen  since  his  death,  and  that  the  defendant  do  pay  to 
the  plaintiffs  the  amount  of  the  capital  and  profits  found 
due.  That  an  aocount  be  taken  of  all  other  the  moneys, 
goods,  debts  and  property  of  Matthew  Abraham  which 
haye  been  collected  or  received  by,  or  come  into  the  pos- 
seanon  of,  the  defendant,  or  any  person  by  his  order  or 
for  his  use,  and  that  the  defendant  do,  deliver  up  to  the 
plaintiffs  all  such  portions  thereof  as  consist  in  kind  or 
specie,  and  do  ]>ay  to  the  plaintiffs  all  such  portions 
thereof  as  consist  of  money,  and  do  pay  such  portions 
thereof  as  have  been  converted  into  money  since  the  death 
of  Matthew  Abraham.  That  so  long  as  the  present  con- 
tract endures,  and  so  long  as  the  defendant  carries  on  the 
business,  in  the  plaintiff's  distillery  buildings,  &c.,  and 
with  their  capital,  stock,  &c.,  he  must  and  shall  be  con- 
sidered as  their  agent,  and  as  such  accountable  to  them 
for  all  the  profits  arising  from  the  said  business,  and  that 
he  shall  deliver  up  to  the  plaintiffs  all  deeds,  books,  secu- 
rities, documents,  papers,  and  writings  in  his  possession 
or  power,  relating  to  the  said  contract  or  to  the  said  dis- 
tillery business,  or  otherwise  relating  to  the  property, 
estate,  or  effects  of  Matthew  Abraham,  deceased;  the 
plaintiffs  being  bound,  in  taking  the  aforesaid  several 
accounts,  to  make  to  the  defendant  a  just  and  sufficient 
allowance  for  his  services  in  managing  the  said  distillery 
business,  and  also  for  his  services  in  collecting  and  mana- 
ging all  other  the  property,  estate,  and  effects  of  the  said 
MatUiew  Abraham,  and  that  the  defendant  do  pay  to  the 
plaint! ffJB  the  costs  of  the  suit. 

From  this  decree  the  defendant  appealed  to  the  Sudder 
Court.    The  Sudder  Ck)urt,  upon  the  case  being  brought ' 
before  it,  submitted  a  question  to  their  pundits  in  these 
terms: — 

••  Two  brothers,  governed  by  Hindu  law,  inherit  no  an- 
cestral property.  They  live  together.  The  eldest  acquires 
some  property.  The  younger  brother,  as  he  comes  to 
years  of  discretion,  is  subsequently  admitted  by  the  elder 
to  take  part  in  the  administration  of  his  business.  They 
jointly  borrow  money  for  the  uses  of  the  business,  and 
hoih  give  their  labour  thereto.  The  elder  of  these  brothers 
has  demised.  During  the  latter  years  of  the  deceased 
brother  the  labour  fell  chiefiy  on  the  younger  one.  Since 
the  demise  it  has  fallen  exclusively  on  him.  The  elder 
brother  has  left  two  sons.  Are  the  said  uncle  and 
nephews  to  be  considered  co-sharers ;  and,  if  so,  in  what 
proportions?" 

And  the  Ck>urt  afterwards  submitted  this  further  ques- 
tion to  the  same  pundits: — 

"  Supposing  the  said  two  brothers  and  the  sons  of  the 
deceased  brother  to  be  ignorant  of  their  respective  rights 
in  law  over  the  said  property,  would  this  interfere  with 
the  title  of  one  party  or  the  other  to  recover  such  right 
when  disputes  and  consequent  litigation  occurred  between 
them?" 

The  opinion  given  by  the  pundits  upon  these  questions 
having  been  that  the  property  ought  to  be  divided  into 
two  shares,  and  one  of  them  given  to  the  sons  of  the  elder 
brother  and  the  other  to  the  younger  one,  and  that  the 
rights  acquired  by  the  sons  could  not  be  affected  by  their 
ignorance  of  those  rights,  the  Court,  as  to  the  legal  rights 
of  the  parties,  held  that  they  stood  as  representing  two 
branches  of  a  family  governed,  as  to  rights  in  property, 
by  Hindu  law,  and  with  equal  shares;  and  having  arrived 
at  this  conclusion,  the  Court  adopted  the  estimate  of  the 
value  of  the  property  made  by  the  plaintiffs  for  the  pur- 
poses of  their  suit — ^that  it  was  of  the  value  of  300,000 
rupees, — wadded  to  that  amount  the  sums  which  had  been 
paid  to  the  plaintiffs  and  to  creditors,  and  the  value  of 
some  part  of  the  property  in  the  plaintiffs'  possession, 
thus  bringing  up  the  entire  value  of  the  property  to 
471,114  rupees  10  annas  5  pice;  and  taking  one-half  of 
that  amount  as  the  plaintiffs*  share,  and  denoting  from 


it  the  sums  which  had  been  paid  to  them,  and  one-half 
of  the  debts,  found  the  balance  due  to  the  plaintiffs  to  be 
the  sum  of  71,492  rupees  10  annas  9^  pice,  which  the 
Court  ordered  the  defendant  to  pay  to  the  plaintiffs  in 
discharge  of  all  obligations  due  by  him  up  to  the  date  of 
the  suit.  The  Court  was  also  of  opinion  that  the  plain 
tiffs  were  not  justified  in  having  recourse  to  the  suit,  and 
accordingly  imposed  upon  them  all  the  costs  which  had 
been  incurred  by  it. 

From  this  decree  of  the  Sudder  Court  the  present  appeal 
was  brought. 

The  SoUcUor-  General,  and  Melville,  for  the  appellants. 
CairnSy  Q.C,  and  Mackeson,  for  the  respondent. 

June  13. — ^TuRNEB,  L.J.,  after   stating  the  facts   as 
above  set  forth,    proceeded  as  follows: — ^The   first  and 
most   important   question   raised   by  this  appeal  is,  by 
what   law   the   rights  of    these    parties  ought    to    be 
determined.     In  considering  this  question  it  is  material 
in  the  first  place  to  observe  what  was  the  real  point 
in  issue  in  the    cause.      Laying   out  of  consideration 
the  objection  raised  by  the  answer,  that  the  plaintiff, 
Charlotte  Abraham,  as  widow,  could  not  sue  jointly  with 
the  other  pluintiffs,  her  sons — an  objection  of  misjoinder 
of  parties  which,  in  their  Lordships'  opinion,  was  properly 
answered  by  the  replication,  and  properly  disposed  of  by 
the  Sudder  Court  when  the  case  was  first  brought  before 
it  by  appeal — ^the  true  question  at  issue  in  this  case  is 
not  who  was  the  heir  of  the  late  Matthew  Abraham,  but 
whether  he  and  the  respondent  formed  an   undivided 
family  in  the  sense  which  those  words  bear  in  the  Hindu 
law  with  reference  to  the  acquisition,  improvement,  en- 
joyment, disposition,  and  devolution  of  property.     It  is  a 
question  of  parcenership,  and  not  of  heirship.     Heirship 
may  be  governed  by  the  Hindu  law,  or  by  any  other  law 
to  which  the  ancestor  may  be  subject,  but  parcenership, 
understood  in  the  sense  in  which  their  Lordships  here  use 
the  term,  as  expressing  the  rights  and  obligations  growing 
out  of  the  status  of  an  undivided  family,  is  the  creature 
of,  and  must  be  governed  by,  the  Hindu  law.     Consider- 
ing the  case,  then,  with  reference  to  parcenership,  what  is 
the  position  of  a  member  of  a  Hindu  family  who  has  be- 
come a  convert  to  Christianity?     He  becomes,  as  their 
Lordships  apprehend,  at  once  severed  from  the  family,  re- 
garded by  them  as  an  outcast.    The  tie  which  bound 
the   family  together    is,    so    far    as  he   is   concerned, 
not   only    loosened,    but    dissolved.       The    obligations 
consequent  upon  and  connected  with  the  tie  must,  as  it 
seems  to  their  Lordships,  be  dissolved  with  it.     Parcener- 
ship may  be  put  an  end  to  by  a  severance  effected  by  i>ar- 
tition;  it  must,  as  their  Lordships  think,  equally  be  put 
an  end  to  by  a  severance  which  the  Hindu  law  recognises 
and  creates.    Their  Lordships,  therefore,  are  of  opinion 
that  upon  the  conversion  of  a  Hindu  to  Christianity  the 
Hindu  law  ceases  to  have  any  continuing  obligatory  force 
upon  the  convert.     He  may  renounce  the  whole  law  by 
which  he  was  bound  as  he  has  renounced  his  old  religion, 
or,  if  he  thinks  fit,  he  may  abide  by  the  old  law,  notwith- 
standing he  has  renounced  the  old  religion.     It  appears, 
indeed,  both  from  the  pleadings,  and  from  the  points 
before  referred  to,  that  neither  side  contended  for  the  con- 
tinuing obligatory  force  of  Hindu  law  on  a  convert  of  Chris- 
tianity from  that  persuasion.    The  custom  and  sages  of 
families  are  alone  appealed  to  with  a  reference  also  to  the 
usages  of  this  particular  family;  a  reference  which  implies 
that  the  general  custom  of  a  class  is  not  imperatively  obli- 
gatory on  new  converts  to  Christianity.   The  conclusion  to 
which  their  Lordships  have  arrived  on  this  point  appears 
also  to  be  supported  by  authority;   for  the  opinion  ex- 
pressed as  to  the  Hindu  law  by  the  judge  of  the  civil 
court  at  Bellary  seems  to  coincide  entirely  with  the 
opinions  of  pundits  reported  in  the  2nd  vol.,  pp.  131  and 
132,  of  Macnaghten's  "Hindu  Law."    It  is  there  stated 
that  on  the  death  of  an  apostate  from  the  Hindu  faith, 
his  heirs,  according  to  Hindu  law,  will  take  all  the 
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property  whioh  he  had  at  the  time  of  his  conyersioii;  and 
the  marginal  note  states  that  his  subsequently  aoquired 
property  would  be  governed  as  to  its  devolution  by  the 
law  of  his  new  religion.    The  religion  embraced  in  that 
case  was  the  Mahometan,  which  regulates  the  devolution 
of  property.    The  pundits,  therefore,  in  their  reply,  na- 
turally  connected  religion  with  the  rules  of  desoentof 
property  as  an  adjunct,  but  the  important  point  which 
they  declare,  is  the  separation  of  the  convert  from  the 
binding  force  of  Hindu  law,  as  to  his  subsequent  acqui- 
sitions.    Such,  then,  baing  the  state  of  the  case,  so  far  as 
the  Hindu  law   is  concerned,  we  must  next  consider 
whether  there  is  any  other  law  which  determines  the 
rights  over  the  property  of  a  Hindu  becoming  a  convert 
to  Christianity.       The   Icr   loci    Apt    clearly    does  not 
apply,    the   parties   having    ceased   to    be    Hindus    in 
religion;    aud   looking    to    the  regulations  their   Lord- 
ships   think   that  so    far   as   they   prescribe   that  the 
Hindu  law  shall  bo  applied  to  Hindus,  and  the  Ma- 
hometan law  to   Mahometans,  they  must    be    under- 
stood to  refer  to  Hindus  and  Mahometans  not  by  birth 
merely,  but  by  religion  also.    They  think,  therefore,  that 
this  case  fell  to  be  decided  according  to  the  regulations 
whioh  prescribes  that  the  decision  shall  be  according  to 
equity  and  good  conscience.     Applying,  then,  this  rule  to 
the  decision  of  the  case,  it  seems  to  their  Lordships  that 
the  course  which  ^ipears  to  have  been  pursued  in  India 
in  these  cases,  .and  to  have  been  adopted  in  the  present 
case,  of  referring  the  decision  to  the  usages  of  the  class 
to  which  the  convert  may  have  attached  himself,  and  of 
the  family  to  which  he  may  have  belonged,  has  been 
most  consonant  both  to  equity  and  good  conscienoe.    The 
profession  of  Christianity  releases  the  oonvert  from  the 
trammels  of  the  Hindu  law,  but  it  does  not  of  necessity 
involve  any  change  of   the  rights  or  relations  of  the 
convert  in  matters  with  which  Christianity  has  no  oou- 
oem,  sucJi  as  his  rights  and  interests  in,  and  his  powers 
over,  property.     The  convert,  though  not  bound  as  to 
such  matters,  either  by  the  Hindu  law  or  by  any  other 
positive  law,  may  by  his  course  of  conduct  after  his  con* 
version  have  shown  by  what  law  he  intended  to  be 
governed  as  to  these  matters.      He  may  have  done  so 
either  by  attaching  himself  to  a  class  which  as  to  these 
matters  has  adopted  and  acted  upon  some  particular  law, 
or  by  having   himself  observed  some   family  usage  or 
custom,  and  nothing  can  surely  be  more  just  than  that 
the  rights  and  intere^  in  his  property,  and  his  powers 
over  it,  should  be  irovemed  by  the  law  whioh  he  has 
adopted,  or  the  rules  which  he  has  observed.    Their  Lord- 
ships have  thought  it  right  thus  to  state  their  opinion  on 
this  point,  as  this  is  the  first  case  in  which  the  question 
has  been  brought  under  their  consideration.     They  oon- 
fdder  the  decision  leferred  to  in  the  judgment  of  the 
Sttdder  Dewanny  Adawlut  in  the  case  of  a  succession  to 
one  of  the  class  of  East  Indians  to  be  ah  instaiice  of  a 
just  and  proper  exercise  of  the  discretion  entrusted  to 
these  courts.    The  English  law,  as  such,  is  not  the  law  of 
those  courts.     They  have,  properly  speaking,  no  obliga- 
tory law  of  the  forum,  as  the  supreme  courts  had.    The 
East  Indians  could  not  claim  the  English  law  as  of  right; 
but  they  were  a  class  most  nearly  resembling  the  Eng- 
lish; they  conformed  to  them  in  religion,  manners,  a^ 
customs,  and  the  Engli^  law  as  to  the  succession  of 
moveables  was  applied  by  the  courts  in  the  Mofussil  to 
the  sncoession  of  the  property  of  this  class.     Such,  then, 
being  their  Lordships'  opinion  as  to  the  law  by  whi<di 
they  ought  to  be  guided  in  the  decision  of  this  case,  it 
becomes  necessary  to  see  how  the  case  stands  upon  tha 
evidence.    Their  Lordships  collect  from  the  evidence  that 
the  class  known  in  India  as  Native  Christiana,  using  that 
term  in  its  wide  and  extended  sense  as  embracing  all 
natives  converted  to  Christianity,  has  subordinate  divi- 
blons  forming  again  distinet  daaees,  of  which  some  ad* 
here  to  the  Hindu  customs  and  usages  as  to  property} 
others  retain  thoee  customs  ond  usages  in  a  modified  fomsj 


and  others  again  have  wboUy  abandoned  these  coatoBM. 
and  usages,  and  adopted  diffezent  rules  and  laws  aa  to 
their  property.    Of  this  latter  class  axe  the  East  Indians^ 
a  class  well  defined  in  India,  the  memboiB  oi  whioh 
follow  in  all  things  the  usages  and  oostoas  of  the  Bnsf- 
lish  resident  there^  and  though  they  cannot  daim  the 
exemption  from  jurisdiction,  nor  the  privilege  of  a  per- 
sonal law,  which  the  British  subjects  in. the  limited  sense 
of  the  terms  of  the  jurisdiction  of  theclufftera  of  the 
supreme  courts  enjoy,  in  other  re^MotSy  in  the  conuiHnBL 
bond  of  tmion  in  religion,  customs,  and  mamnwij  ap* 
preach  the  class  of  British  subjects.    Bevaiing  again  to 
the  evidence,  their  Lordships  think  that  it  is  to  be  <9dl- 
lected  from  it  that  the  family  from  which  both  the  lato 
Matthew  Abraham  and  the  respondent  descended  was  of 
that  class  of  Native  Christians  which  commonly  retains 
native  usages  and  customs,  and  they  consider  it  pxobahle, 
therefore,  that  had  the  family  possessed  property  ihgfj 
would,  so  long  as  those  usages  and  customs  were  retained, 
have  enjoyed  it  in  common  aooording  to  Hindu  onstoxn; 
but  their  Lordships  axe  perf  ecUy  satisfied  upon  tiie  evi* 
dence  that  the  late  MatUiew  Abraham  and  the  respon- 
dent had  no  ancestral  property,  and  that  the  pzc^ierty 
which  the  late  Matthew  Abraham  had  was  acquired  l^ 
him  by  his  own  sole  unaided  exertioBS,  and  without  any 
use  whatever  of  any  common  stock.     They  fully  ooBrear 
in  the  finding  of  both  the  Courts  in  India  upon  this 
ix)int    They  are  also  quite  satisfied  xxgan,  the  evidenoe 
that  from  the  time    of  the  late    Mal^^hew    Afoxaiham's 
marriage  he  and  the  appellant  Charlotte,  his  wife^  and 
their  children,  adhered  in  all  respects  to  the  rdlgion, 
manners,  and  habits  of  the  East  Indiana,  the  dass  to 
which  the  appellant  Chariotte  Abraham  belonged.    Pre- 
.viously  to  the  marriage  some  doubt  aptMisirH  to  iiave  be^i 
entertained  whether  the  East  Indians,  the  olass  to  whieb 
the  lady  belonged,  would  receive  Matthew  Abraham  into 
their  society  and  treat  him  as  one  of  themselves.    The 
evidence  on  this  point  of  the  appellant,  Chariotte  Ahrahsm , 
the  first  plaintiff,  is  corroborated  by  that  of  a  very  re- 
spectable witness,  on  whose  veracity  no  doubt  can  reat^ 
Before  this  time  Mr.  Matthew  Abraham  had  assumed  tbe 
English  dress,  and  had  outwardly  oonf oonsd  to  all  tbe 
habits  of  the  English.    Assuranoes  were  given  that  the 
East  Indians  of  Bellaiy  would  recognise  her  hiaband  as 
one  of  their  body,  and  the  marriage  took  place.    On  one 
important  public  occasion,  when  a  jury  was  summoned  of 
East  Indians,  Matthew  sat  as  one  of  them,  and  acted  as 
their  foreman.    The  evidence  on  this  part  of  the  case 
appears  to  their  Lordships  to  be  clear  beyond  all  deobt. 
Ilxey  proceed  then  to  consider  its  effect.    That  itia  not 
competent  to  parties  to  create,  as  to  property,  any  new 
law  to  regulate  the  suocession  to  it  o^  inUitato,  their 
Lordships  entertain  no  doubt;  but  that  is  net  the  question 
on  which  this  case  depends.    The  question  is  whether, 
when  there  are  different  laws  as  to  property  applying  to 
different  classes,  parties  on^t  not  to  be  considcced  to 
have  adopted  the  law  as  to  property,  wheth^  in  respect 
of  succession  ab  intestato  or  in  other  respects,  of  the  daes 
to  which  they  belong.    In  this  particulaor  case  the  questiott 
is,  whether  the  property  was  bound  by  the  Hindn.lssaF  of 
paroenecship.     Now   Matthew   Abraham   aequired   tiie 
nucleus  of  his  property  himsell    No  lsw^  inqiosed  ajo^ 
fetter  upon  him  as  to  his  mode  of  dealing  witii  it.    It  is 
not  even  shown,  as  a  fact,  bow  his  ancestoxa^fterthenr 
conversion  dealt  with  such  pn^ierty,  as  to  the  use  and 
enjoyment  of  it.    It  is  plain  that  no  rule  as  to  snob  trae 
aud  enjoyment,  which  the  ancestors  may  vcduntarily  have 
imposed  on  theuMwlves,  could  bed  compulsoiy  oUigatiioa 
on  a  descendant  of  theirs  acquiring,  hiaowa  weaHb.    If 
a  Hindu  in  an  undivided  family  may  keep  his  own  sole 
acquisitions  separate,  as  he  undoohtedly  may,  eL  fortiori  a 
Christian  may  do  the  same.    Ciutoms  and  usages  aa  to 
dealing  with  property,  unless  their  continasDoe  be  en* 
joined  by  law,  as  they  are  adopted  voluntarily,  so  thejF 
may  be  changed,  or  lost  by  desoetnde.    It  was  weU  ob* 
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Q.B.  Nov.  20;  July  4. 

Ja  re  HoRROCKS  v.  The  Metropolitan  Railway 

Company. 

Lands  Clauses  Consolidation  -4cf,  1845 — 8  4*9  Vict.  c.  18, 
s.  60 — Compensation — Inquisition — Province  of  com^ 
pensation  jury. 

A  compensation  jury  summoned  in  pursuance  of  section 
60  of  tlie  Lands  Clauses  Consolidation  Act,  1845  (%  ^*  9 
Vict.  c.  18),  to  assess  damages  on  heJialf  of  a  claimant  mho 
alleges  that  Ite  Jtns  been  injuriously  affected  by  the  works 
authorised  by  a  private  Act,  liave  no  power  to  inquire  into 
or  to  decide  upon  his  legal  claim  to  compensation,  but  mutt 
assess  damages  upon  the  assumption  that  such  claim  exists, 

Reg.  r.  The  London  and  North  Western  Railway  Com- 
pany, 3  E.  &  B.  443,  confirmed. 

This  was  a  rule  calling  on  the  Metropolitan  Railway 
Company  to  show  cause  why  a  certiorari  should  not  issue 
against  them  to  remove  into  this  court  an  inquisition  taken 
before  the  sheriff  of  the  county  of  Middlesex  on  the  8th  of 
January,  1862,  in  pursuance  of  section  60  of  the  Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  in 
order  that  it  might  be  quashed,  on  the  ground  that  the 
jury,  under  the  direction  of  the  learned  assessor,  had  ex- 
ceeded their  jurisdiction  in  determining  that  the  com- 
plainant was  not  entitled  to  any  compensation,  and  that 
he  had  not  been  injuriously  affected  by  the  works  of  the 
company. 

It  appeared  that  the  defendants,  acting  under  the 
powers  of  their  Act  of  Parliament  (22  &  23  Vict.  c.  cxcii.), 
had  caused  a  large  excavation  to  be  made  for  the  purposes 
of  their  railway  under  a  public  street.  The  complainant 
(Mr.  Horrocks)  was  possessed  of  a  house.  No.  66,  Euston- 
road,  with  a  forecourt  and  garden  abutting  on  the  said 
street,  and  had,  in  the  year  1859,  built  thereon  a  new  build- 
ing adjacent  to  the  said  street.  Upon  these  facts  appearing, 
it  was  contended  on  the  part  of  the  company  that  the 
claimant  was  not  entitled  to  recover  any  damages  in 
respect  of  the  cracking  and  falling  in  of  a  portion  of  such 
building  and  ground,  there  being,  under  the  circum- 
stances, no  right  on  the  part  of  the  claimant  to  have  his 
land  and  premises  supported  by  the  soil  of  the  adjoining 
street  or  road. 

The  jury,  in  answer  to  questions  asked  by  the  as- 
sessor, found  that  **  if  there  had  been  no  building  by  the 
claimant,  the  g^und  woidd  not  have  sunk,  and  that  the 
sinking  had  been  occasioned  by  the  erection  of  the  new 
building;"  whereupon  the  assessor  directed  the  jury,  as  a 
matter  of  law,  that  the  claimant  had  not  sustained  any 
legal  damage;  and  idtimately,  under  his  direction,  the 
jury  found  that  the  claimant's  property  had  not  **  been 
injuriously  affected,"  and  he  withdrew  from  their  consi- 
deration any  assessment  of  damages. 

O.  Francis  having  obtained  a  rule, 

Horace  Lloyd  showed  cause  against  the  rule  on  behalf 
-of  the  company,  and  contended  that  the  direction  of  the 
learned  assessor  was  correct. 

G.  Francis,  for  the  complainant  in  support  of  the  rule, 
contended,  on  the  authority  of  Heg.  v.  Tltc  London  and 
North  Westim  Railway  Company,  3  E.  &  B.  443,  that  the 
-jury  had  no  power  to  inquire  into  the  right  of  the  com- 
plainant to  lateral  support  for  his  land,  but  ought  to  have 
assessed  damages  on  the  assumption  that  such  right 
existed. 

The  following  cases  were  referred  to  in  the  course  of 
the  argument: — Beg.  v.  Lancaster  and  Preston  Bailway 


•  CocKBUBN,  C  J.,  WiGHTMAN  and  Crompton,  JJ. 


Company,  6  Q.  B.  759;  Chabot  v.  Lord  Morpeth,  15  Q.  B. 
446;  JSast  and  West  India  Dock  Company  v.  Gattke,  20 
L.  J.  Ch.  217;  Cluipman  v.  Monmoutltshire  Bailway  and 
Canal  Company,  5  H.  &  N.  267;  Beg.  v.  London  and 
North  Western  Bailway  Company,  3  E.  &  B.  443;  MortU 
mer  v.  South  Western  Bailway  Company,  1  E.  &  E.  375,  7 
W.  R.  292. 

July  4. — WiOHTMAN,  J.,  delivered  the  judgment  of  the 
Court.* — [After  stating  the  facts  the  learned  judge  pro- 
ceeded:— ]Upon  the  argument  before  us  it  was  contended 
that  this  case  was  not  governed  by  the  case  of  Beg.  v. 
The  London  and  North  Western  Bailway  Company,  3 
B.  &  B.  443.  We,  however,  are  of  opinion  that  the  pre- 
sent case  cannot  be  distinguished  from  that.  It  was  the 
considered  judgment  of  the  majority  of  this  Court;  and  al- 
though the  dissent  of  Mr.  Justice  Erie  diminishes  its  weight, 
still  we  think  that  it  is  an  authority  binding  upon  us. 
There  the  existence  of  a  legal  right  of  way  was  submitted 
to  the  jury  by  the  assessor,  and  determined  in  the  negative. 
In  the  present  case  the  right  of  the  claimant  to  the 
lateral  support  of  the  adjoining  soil  was  submitted  by  the 
assessor  to  the  jury,  and  was  determined  by  them  in  the 
negative.  Upon  the  authority  of  Beg.y.  The  London  and 
North  Western  Bailway  Company,  before  referred  to,  we 
think  that  this  was  not  the  course  which  should  have  been 
pursued.  It  is  plainly  open  to  all  the  objections  referred 
to  in  the  judgment  of  the  Court  in  that  case.  It  is  mani- 
fest that  if  the  finding  of  the  jury  be  allowed  to  stand, 
the  claimant's  right  is  concluded  without  appeal;  whereas, 
if  the  function  of  the  jury  on  such  an  inquiry  be  res- 
trained to  the  consideration  of  the  damage  in  point  of 
fact,  the  legal  right  of  the  claimant  is  not  concluded  by 
the  finding;  but  the  company  may,  as  was  recently 
decided  by  the  Court  of  Exchequer  in  Bead  v.  Victoria 
Station  and  Pimlico  Bailway  Company  (decided  on 
the  14th  of  February,  1863),*  by  proper  pleading, 
raise  the  question  of  title  for  determination  in  the 
action  on  the  finding  of  the  jury.  In  that  case  it 
was  held  that  a  plea  in  such  an  action,  '*that  by 
the  making  and  excavation  of  the  said  works  ihe  said 
messuages,  lands,  &a,  and  the  plaintifiTs  said  interest 
therein,  were  not  damaged  and  injurioualy  affected,  as 
alleged,"  was  a  good  plea.  And  we  are  informed  that  an 
action  was  brought  on  the  inquisition  mentioned  in  the 
case  of  Beg.  v.  The  London  and  North  Western  Bailway 
Company,  and  that  in  such  action  pleas  traversing  the 
existence  of  the  right  of  way  were  pleaded  and  held  good 
by  the  Court  on  demurrer.  In  the  case  of  Mortim^er  v. 
The  South  Wales  Bailway  Company,  1  B.  &  E.  376,  simi- 
lar pleas  were  pleaded;  but  the  defendant's  case  failed  in 
X)oint  of  proof,  and  there  being  no  finding  affecting  the 
title  of  the  claimant,  the  inquisition  was  held  to  be  con- 
clusive as  to  the  amoimt  of  damages.  The  case  of  Be 
Penny  and  the  South  Eastern  Bailway  Company,  7  B.  &  B. 
660,  5  W.  R.  612,  was  relied  upon  by  the  counsel  for  the 
company;  but  in  that  case  an  item  of  claim  to  oompensa- 
tionhad  been  admitted  by  the  sheriff  and  submitted  to  the 
jury — viz.,  a  claim  in  respect  of  an  alleged  injury  result- 
ing from  the  overlooking  of  the  claimant's  premises  by 
the  railway  embankment  That  was  a  claim  in  respect 
of  which  no  legal  right  could  exist,  and  it  is  therefore 
clearly  distinguishable  frpm  a  lateral  right  to  support, 
which  not  only  may  exist,  but  presumptively  is  a  right  in 
respect  of  which  an  action  may  be  maintained  at  law. 
On  these  grounds  we  are  of  opinion  that  the  rule  in  this 
case  must  be  made  absolute. 

Bule  absolute. 

Attorneys  for  the  complainant.  Child  <J*  Son. 

Attorneys  for  the  company,  Wellington  Valktnee. 


♦  Reported  in  32  L.  J.  Ex.  167. 
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June  8. 


Metropolitan  Bmlding  Act,  18  ^  19   llct,  e.  122,  s.  97' 

rule  6. 

An  occypier  o/premitet  who  has  paid  his  contribution 
for  expeiuet  incurred  under  the  JUetropolitaH  Building 
Act  to  the  owner  of  the  adjoining  premises  is  not  bound  to 
recoup  himself  by  deducting  the  amount  from  his  rent  due 
or  to  accrue  ducy  but  may  recover  the  same  from  his  land- 
lord in  action  at  lam  under  rule  6  of  the  97th  section. 

The  declaration  alleged  that  the  plaintiff,  before  and 
at  the  timee  hereinafter  mentioned,  was  and  Btill  is  the 
ooonpier  of  certain  premises  as  tenant  thereof  to  the  de- 
fendant; the  said  premises  being  situate  within  the  limits 
to  which  the  Metropolitan  Boilding  Act,  1855,  is  applica- 
ble, and  adjoining  to  other  premises  within  the  said 
limits;  and  divers  expenses  were  incnrred  bj  the  owner 
of  the  said  last-mentioned  premises  for  and  in  respect  of 
work  executed  to  and  in  respect  to  a  party  wall  or  struc- 
ture by  which  the  said  several  premises  were  separated, 
he  being  the  building  owner,  and  the  defendant  being  the 
adjoining  owner,  within  the  meaning  of  the  said  Act,  a 
proportion  of  which  expenses  was  by  and  according  to  the 
said  Act  to  be  borne  by  the  defendant  as  such  adjoining 
(nmer;  and  the  plaintiff  as  occupier  of  the  said  first-men- 
tioned premises  was  obliged  to  pay  and  did  pay  to  the 
said  building  owner  a  certain  sum  of  money,  to  wit 
£126  10s.  lid.,  as  and  for  the  said  proportion,  and  all 
things  were  done  by  the  plaintiff,  and  all  things  happened 
and  all  times  have  elapsed  necessary  to  entitle  the 
plaintiff  to  be  paid  by  the  defendant  the  said  sum  of 
money. 

Demurrer  and  joinder  in  demurrer. 

Heathy  for  the  plaintiff. 

Mellish,  Q.C,  for  the  defendant. 

Erlb,  C.  J. — I  am  of  opinion  that  our  judgment  should 
be  for  the  plaintiff.  A  building  owner  incurred  certain 
expenses  in  respect  of  premises  adjoining  premises  of 
which  the  defendant  was  owner  and  the  plaintiff  occupier. 
The  Act  gives  the  building  owner  the  right  to  recover 
£rom  the  adjoining  owner  his  share  of  the  expenses  of 
the  work  on  being  furnished  within  one  month  of  its 
completion,  with  an  account  of  the  expenses.  The  ques- 
tion then  arises,  is  there  an  action  of  debt  by  the  tenant, 
it  being  conceded  that  he  did  deduct  the  amount  which 
he  had  paid  from  his  rent?  By  the  aid  of  the  owner  he 
may  appeal,  and  if  no  appeal  is  made  the  amount  is 
recoverable  as  a  debt.  It  is  clear  that  the  building  owner 
might  have  sued  the  adjoining  owner  instead  of  the 
tenant  of  the  adjoining  owner.  Does  the  97th  section 
prevent  the  tenant  from  making  the  adjoining  owner  pay 
what  the  building  owner  might  have  sued  for?  The 
building  owner  has  various  remedies,  but  clause  6  gives 
him  an  action  of  debt,  **  if  default  is  made  by  any  owner 
or  occupier  in  payment  of  any  expenses,  and  such  expenses 
may  be  recovered  as  a  debt  in  due  oourse  of  law."  This 
clause  does  not  exclude  the  occupier  from  using  the 
same  remedy,  and  I  think  it  is  clear  that  the  action  is 
well  brought 

Williams,  J. — I  am  of  the  same  opinion.  This  case 
falls  within  the  principle  of  the  case  of  Parsons  v.  Stubbs 
in  notes  to  LampleigJi  v.  Braithnaite,  1  Sm.  L.  C.  135.  If 
A.  be  compelled  to  pay  a  debt  which  B.  is  liable  to  satisfy, 
A.  may  recover  the  amount  from  B.,  and  a  promise  to  pay 
will  be  implied.  The  case  of  Stubbs  v.  Parsons,  8  B.  &  A. 
51G,  is  also  within  this  principle.  Bayley,  J.,  states  that 
the  law  considers  that  the  payment  of  the  land  tax  as  a 
payment  of  so  much  of  the  rent  due  and  growing  due, 
and  if  afterwards  he  pay  the  rent  in  full,  he  cannot  at  a 
subsequent  time  deduct  that  over-payment  from  the  rent, 
and  Bayley,  J.,  states  that  the  Legislature  considers  the 
payment  of  the  land  tax  as  giving  a  lien  over  the  rent. 


but  if  the  tenant  parts  with  the  rent  without  making  the 
deduction  he  loses  his  lien. 

WiLLES  and  Byles,  JJ.,  concurred. 


C.P.  June  10. 

RuMBET  V.  The  North  Eastebn  Railway  Ck>MPAiiY. 

jRailnay  company — Tolls   and  fares — Passengers,  power 

to  contract  with, 

A  railway  company,  though  compelled  by  its  special  Act 
to  allow  passengers  a  certain  amount  of  luggage  upon  pay- 
ment of  the  fares  authorised  by  its  Act,  may  contract  with 
its  passengers  to  carry  them  for  a  smaller  sum  upon  con- 
dition of  their  abandoning  their  right  to  take  luggage. 

A  railway  company  was  empowered  by  its  special  Act 
to  take  certain  tolls  and  fares,  and  every  first-class  pas- 
senger was  allowed  to  carry  150/(«.  of  luggage.  The  rail- 
way company  advertised  excursion  trains  from  S.  to  W.  at 
5s.  first-class,  the  ordinary  fare  being  9s.  A  passenger 
put  his  luggage  into  the  train,  and  then  took  a  5s.  ticket, 
knowing  that  the  ordinary  fare  was  9s.,  and  that  no 
Ivggage  was  allowed  by  the  excursion  train.  At  the 
end  of  the  journey  the  company  demanded  8*.  2d.  toll  for 
the  carriage  of  the  luggage,  and  on  tlie  passenger  refuting 
to  pay  that  sum,  detained  it.     In  an  action  of  trover. 

Held,  that  the  company  was  justified  in  demanding  pay- 
ment for  the  carriage  of  the  luggage,  as  tliere  was  an  im- 
plied contract  on  tlie  part  of  the  passenger  when  he  took 
tlie  ticket  that  he  woftld  not  take  luggage. 

Trover  for  a  portmanteau. 

Pleas — Not  guilty,  and  not  possessed. 

The  action  was  tried  before  Martin,  B.,  at  last  York 
assizes.  The  plaintiff  was  a  commercial  traveller.  In 
October  last  he  went  to  the  defendants'  station  at  Scar- 
borough with  his  portmanteau,  which  he  placed  in  a  first 
class  carriage.  He  then  went  to  the  ticket  office  and 
asked  for  a  day  ticket  return  for  Whitby.  The  booking- 
clerk  gave  him  a  five-shilling  excursion  ticket,  upon  the 
back  of  which  was  written  **  Excursion  tickets  not  trans- 
ferable," the  ordinary  fare  being  nine  shillings.  He  admit- 
ted on  cross-examination  that  he  was  aware  of  those  facts, 
and  had  seen  the  advertisement  placard  of  the  excursion 
tickets,  which  stated  that  no  luggage  was  allowed.  He 
took  his  place  in  the  train,  which  it  appeared  carried 
ordinary  passengers  as  well  as  excursionists.  When  he 
arrived  at  Rillington  Junction,  the  station  at  which  it 
was  necessary  to  change  carriages  for  Whitby,  he  took 
his  portmanteau  out  of  the  train  and  asked  the  guard  of 
the  York  train  to  take  it  in  his  box,  as  he  was  going  back 
to  York  that  night.  The  guard  refused  to  take  it  as  it 
was  not  booked,  and  said  that  he  must  take  it  with  him 
to  Whitby.  It  was  put  into  the  Whitby  van,  and  when 
he  arrived  there  the  railway  servants  would  not  give  it 
up  to  him  unless  he  paid  8s.  2d.,  the'carriage  of  it  as  a 
parcel  from  Scarborough,  which  he  would  not  do.  They 
therefore  detained  it. 

The  judge  directed  the  jury  that  railway  companies  are 
formed  under  Acts  of  Parliament,  and  under  these  Acts 
they  enter  into  a  bargain  that  they  will  do  business  in 
the  terms  prescribed  by  their  Act,  and  they  are  bound  by  it. 
This  Act  says  that  every  passenger  travelling  upon  the  rail- 
way may  take  with  him  his  ordinary  luggage,  not  exceed- 
ing 1501bs.  in  weight  for  first-class,  lOOlbs.  for  second 
and  third,  without  any  extra  charge  beiog  made  for  the 
carriage  thereof.  This  is  a  gen'bral  enactment  without 
any  sort  of  qualification.  I  should  say  that  when  a 
railway  company  shall  think  fit,  for  their  own  profit  to 
run  excursion  trains,  they  must  do  it  with  the  burden 
which  the  Act  of  Parliament  casts  upon  them, — they 
cannot  make  a  benefit  for  themselves.  Every  passenger 
travelling  by  an  excursion  train  is  a  person  travelling  in 
the  ordinary  meaning,  and  I  do  not  see  how  the  company 
can  by  an  act  of  their  own  alter  that,  notwithstanding 
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that  th«  pJaintitf  knew  of  the  oooditioB  thai  no  loggage 
was  allowed,  that  if  he  took  hia  luggage  to  be  oanied, 
unless  some  contract  was  made  with  him  to  paj  for  it,  he 
would  not  be  liable. 

The  jorj  found  a  verdict  for  the  plainti£f,  with  408. 
damages. 

ThmpUf  Q.C.f  having  obtained  a  rule  to  show  cause  why 
the  verdict  should  not  be  set  aside,  and  a  new  trial  had 
on  the  ground  that  the  judge  misdirected  the  jury,  by 
telling  them  that  the  Companies  Act  of  1854  entitled 
the  plaintiflP  to  have  hia  luggage  carried  with  him  free  of 
charge. 

Qwain  showed  cause.— The  d9th  section  of  the  special 
Act  (17  Sc  18  Vict.  211)  says  that  every  passenger  travel- 
ling by  the  said  railway  may  take  with  him  his  ordinary 
luggage.  This  was  an  ordinary  train  and  this  was  his 
ordinary  luggage.  They  were  therefore  bound  to  carry  it. 
Bv«i  if  they  were  not,  it  was  a  service  done  at  his  request 
gratuitously.  If  they  could  sue  him  for  the  carriage,  he 
could  sue  them  for  the  loss  of  it;  but  he  could  not  do  so. 
When  the  company  heard  that  this  was  a  mixed  train  in 
whic^,  as  they  assert,  some  passengers  were  entitled  to 
luggage,  and  some  were  not — ^when  they  saw  a  man 
coming  with  luggage— then  it  was  the  duty  of  the  porters 
to  adc  what  ticket  he  had,  and  if  that  was  not  done, 
then  they  accepted  it  to  be  carried  as  ordinary  luggage. 
It  was  carried  from  Rillington  Junction  to  Whitby  against 
his  wiU.  He  intended  to  pay  for  it  from  Billington  to 
York. 

8.  Temple,  Q.C,  (ManUty,  Q.C,  wit3i  him). — The  Act 
allows  so  much  luggage  for  first-class  passengers.  What 
U  a  first-class  passenger?  Not  a  person  who  merely 
travels  in  a  first-class  carriage;  but  one  who  pays  the  first- 
class  fare.  The  express  first-class  fare  is  different  from 
the  ordinary  fare.  If  a  man  takes  an  ordinary  first-dass 
ticket  from  London  to  Hitchin  and  travels  in  the  express 
train,  when  he  arrives  at  his  destination  the  company 
may  charge  him  the  express  fare.  The  plaintiff  knew 
that  nine  shillings  was  the  ordinaiy  fare,  and  his  taking 
the  excursion  ticket,  the  liabilities  attaching  to  which  he 
knew,  was  the  same  as  if  he  had  said — If  I  go  without 
3uy  luggage  will  you  take  ma  for  five  shillings?  Answer: 
Yes.  And  if  he  takes  his  luggage  after  that  he  defrauds 
the  company.  He  cannot  come  into  Court  and  take  ad- 
vantage of  his  own  wrong.  He  adopted  the  defendants' 
aot  of  carrying  his  luggage  when  he  sent  for  it  at 
Whitlgr. 

The  following  cases  were  referred  to  during  the  argfu- 
ment: — Cahill  v.  Zand^n  and  North  Western  Hailway 
Oomjmnyy  9  W.  B.  663,  30  L.  J.  C.  P.  289;  Mujuter  v. 
tSoKth  Eattem  Railway  Company,  27  L.  J.  C.  P.  308;  Smrfe 
V.  Morgan,  4  M.  &  W.  270;  Sanderson  v.  Sell,  2  C.  &  M. 
»04;  Smith's  Mercantile  Law,  512. 

Eble,  C.J. — I  am  of  opinion  that  this  rule  ought  to  bo 
made  absolute.  The  plaintiff  was  going  from  Scar- 
borough to  Whitby,  and  he  wished  also  to  take  his  port- 
manteau with  him,  and  he  knew  that  the  fare  from  Scar- 
borough was  nine  shillings  by  the  ordinaiy  train  and  five 
by  the  excursion.  He  had  his  portmanteau  put  into  the 
train  so  that  it  should  be  conveyed,  and  then  he  went  and 
took  a  five-shilling  ticket,  by  which  act  he  made  out  to 
the  company  that  he  was  going  without  luggage.  The 
judge  directed  the  jury,  in  the  first  place,  that  every 
passenger  was  to  be  taken  in  the  literal  sense  of  the 
words  of  the  39th  section  of  the  Aot  [his  Lordship  read 
the  39th  section],  and  that  if  he  was  admitted  into  a  car- 
riage, by  that  section  he  had  a  right  to  say,  I  am  a  pas- 
senger by  a  first-class  carriage  and  have  a  right  to  take 
1501bs.  weight  of  luggage;  and  secondly,  although  a  pas- 
senger went  to  the  station  and  said,  I  am  not  going  to 
take  any  luggage,  and  renounce  my  right  to  take  it  if  you 
will  take  me  for  five  shillings,  and  under  that  pretence 
got  an  excursion  ticket,  yet  the  passenger  under  the 


statute  would  have  a  right  to  have  his  luggage  taken. 
With  the  greatest  d^erenoe  to  that  learned  judge,  I  can- 
not assent  to  thiU^  proiM)sition.  I  think  it  meant  every 
passenger  who  chooses  to  daim  the  right,  and  not  him 
who  led  the  railway  company  to  think  he  had  re- 
nounced that  right  and  got  his  luggage  into  their  train 
by  fraud.  It  seems  to  me  to  mean  that  a  passenger  may 
renounce  the  privilege  given  to  him  by  the  statute  after 
he  has  taken  his  ticket  may  go  and  say,  I  have  given  up 
my  intention  of  taking  my  luggage;  will  you  give  mebac^ 
four  shillings  and  I  will  have  an  exonrsion  ticket  Then 
if  he  could  reoounoe  his  right,  did  that  renunoistion 
edable  the  company  to  claim  payment  for  the  servieoper- 
formed  in  carrying  his  luggage?  I  think  the  ooaqMaj 
have  a  right  to  say — ^we  can  enforce  payment  for  the  bqt* 
vice  we  have  performed  in  having  carried  the  portmaateaa 
from  Scarborough  to  Whitby.  Still  it  doee  net  follow  hm 
is  not  bound  to  pay  that  because  he  has  got  the  sttrviee 
performed  by  fraud.  Where  the  transport  of  goods  la  to 
be  performed  on  the  payment  of  the  ^ordinaiy  toll,  the  Iaw 
implies  a  promise  to  pay  the  usual  fare  for  it;  and  the 
doctrine  laid  down  in  Chitty  on  Contraets,  p.  20,  is  aonad 
law.  At  page  20  it  is  said,  **  The  law  raises  a  promiae 
even  from  the  wrongful  acts  of  a  party,  and  in  which  tiie 
courts  will  not  admit  of  evidence  of  his  intention  to  ooBi- 
mit  a  tort  in  disavowal  of  such  tacit  promise:  for  no  man 
can  set  up,  or  take  advantage  of  his  own  wrong."  Hen 
the  plaintiff  acknowledges  tacitly  that  he  intended  to  get 
the  service  performed  wrongfully;  therefore  that  doctrine 
applies.  Then  there  is  a  provision  in  the  statute  for  tolls 
and  fares  to  be  taken,  a  provision  for  lien  in  respect  of 
them;  therefore  the  company  may  say  3s.  Id.  is  the  usual 
charge,  and  that  not  being  paid  the  statute  gives  us  a  lien 
and  we  hold  the  goods.  The  law  of  lien  is  well  laid  down 
in  Scarf e  v.  Morgan.  If  there  was  a  lien  upon  the  goods, 
the  plaintiff  could  not  have  them  unless  he  tendered  the 
lawful  amount  for  which  there  was  a  lien.  He  did  not 
tender  either  the  whole  amount  or  part;  therefore  the 
point,  that  it  was  carried  part  of  the  way  against  his  wish, 
fails.  For  these  reasons  I  think  there  ought  to  be  a  new 
trial. 

Williams,  J. — I  un  of  the  same  opinion.  Can  the 
terms  under  which  the  excursion  trains  run — ^that  is,  that 
the  excursionists  shall  cany  no  luggage — ^be  enforced?  I 
can  find  nothing  in  the  Aot  of  Parliament  which  prohi^ 
bits  a  bargain  between  the  passengers  and  the  railway 
company  by  which  the  passenger  says,  I  wiU  give  up  jxxy 
right  to  take  luggage  if  you  will  carry  me  for  a  smaller 
fare.  Hie  next  question  is,  whether  tdiere  was  any  lien 
acquired  by  carrying  the  luggage  under  the  drcmn- 
stances?  I  think,  at  all  events,  there  was  evidence  to  go 
to  the  jury  tiiat  the  passenger  acted  the  part  of  an  ex* 
cursionist  when  he  took  his  ticket,  and  that  of  an  ordi- 
nary passenger  when  he  took  his  luggage.  It  is  the  same 
position  as  if  a  man  puts  luggage  into  a  van  pietendii^ 
to  be  a  passenger,  when  he  is  not,  and  so  gets  his  luggage 
carried  for  nothing.  In  such  a  case  may  not  the  com- 
pany act  on  the  principle  that  the  fraud  of  the  igmeoa.  who 
so  did,  acted  as  a  request  to  carry  for  hire?  In  **  Boeooa 
on  Evidence,"  ed.  1858,  p.  355,  it  is  said, — **  In  somecaaea 
were  goods  have  been  wrongfully  taken,  the  plaintiff  may 
waive  the  tort,  and  sue  on  the  implied  contract.  Thus, 
where  the  defendant  by  fraud  procured  the  plaintiff  to 
sell  goods  to  an  insolvent,  and  afterwards  got  them  into 
his  own  i>osse88ion,  he  was  held  liable  in  an  action  for 
goods  sold.  So  where  a  father  fraudulently  represented 
that  he  was  about  to  relinquish  his  biisiness  in  &vour  of 
his  son,  to  whom  (being  a  minor)  goods  were,  upon  such 
representations  supplied,  which  the  father  took  into  hia 
own  hands,  he  was  held  liable  for  goods  sold  and  deli- 
vered." The  company,  therefore,  have  treated  this  as  a  case 
where  they  carried  tiie  parcel  for  hire,  and  had  a  lien  lor 
doing  so.  As  to  the  point  taken  that  the  plaintiff  did 
not  concur  in  the  parcel  being  carried  &om  Halton  to 
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WliHbyy  no  ttnder  of  the^ne  op  to  Malton  was  made, 
And  so  the  point  does  not  oxise.  I  Iddnkthepklntiff  wss 
S^iiUy  at  fzand,  and  that  tke  defendants  had  a  lien. 

WiLLKB,  J. — ^I  am  of  the  same  opinion.  The  only 
Scnht  I  hfMl  was  tipon  tiie  oonstmction  of  the  89th  seo- 
tioDy  as  to  whetiier  it  was  not  tiie  intention  of  the  Legis- 
latofe  that  ereiy  passenger  shonld  take  his  luggage  wit^ 
bim  if  he  so  widied.  Bat  that  cannot  be  so,  for  the  only 
peraoa  to  be  benefitted  is  the  passenger  himself,  and  there 
19  no  psblic  policy  in  t^  question.  I  think  the  passen- 
ger for  TahiiU)le  consBderation,  may  sell  his  rights  to  take 
lagfiprnge.  But  t^is  piaintilf  seld  his  li^t  and  i^en  took 
Ids  h^gage;  his  higgage, therefore,  was  liable  to  toll  nnder 
th»  37th  section.  Tint  is  qnite  sufficient  withont  going 
fmther,  and  pxoring  any  contract  between  him  and  them. 
Is  lie  to  be  heard  to  say, — **  Tnie.  you  carried  my  Inggage, 
b«tt  I  had  a  fraudulent  Intention  not  to  pay?"  For- 
teiuitriy  there  is  a  sakitary  rule  of  law  which  will  not  per- 
mit him  to  take  adrantage  t>f  his  own  wrong.  As  to 
Hen,  if  there  was  a  toll  there  was  a  lien;  and,  moreover, 
the  Act  says  there  shall  be  a  lien  for  toll.  I  shoidd  have 
tluni^t  the  company  had  a  rig^t  to  toll  for  the  whole 
way  if  the  passenger  wanted  to  take  it  out  before  the 
end  of  the  journey,  on  the  authority  of  Allen  v.  Smithy 

9  W.  B.  64G,  31  L.  J.  C.  P.  301;  but  that  point  does  not 


Btles,  J.,  concurred. 
Muls^  ahmlute, 

Attomeys  for  defendants,  SJiutn  ^  Ovssman. 


Dean  r.  Mijulabd. 


June  20. 


JProtident  Societus  Act,  1862,  25  ^'  2G  Uct.  c.  d>7— Lia- 
bility of  members. 

6hQd8  fwre  delivered  to  the  committee  of  mojuigement  of 
a  provident  society,  for  the  use  of  the  society,  before  tlus 
jMUiing  of  25  4r  2Q  Viet.  e.  87.  An  action  for  the  ^oods 
was  brought  ayainst  some  indii>idualmem^r8  of  the  society 
after  the  passing  of  tlutt  Act. 

Bold,  that  the  members  were  rightly  sued,  tl^e  25  ^  2G 
Viet.  c.  87,  having  repealed  the  16  <J-  16  Vict.  c.  31,  and 
17  4'  IS  Viet.  c.  25,  which  placed  an  impedimeiU  on  the 
creditors*  eommon  late  right  to  recover. 

Action  for  goods  sold  and  delivered,  and  on  an  account 
stated. 

Plea,  never  indebted. 

The  case  was  tried  before  BramwcU,  B.,  at  the  last 
Cfhester  Assizes.  The  action  was  brought  against  the  com- 
mittee of  management  of  an  industrial  society  for  goods 
soM  to  them  for  the  society. 

The  judge  directed  a  non-suit  to  be  entered  on  the 
ground  that  action  ought  to  have  been  brought  against 
the  trustees  of  the  society,  and  not  i^ainst  the  individual 
members. 

M*Iwtyre  having  obtained  a  rule  to  enter  a  verdict  for 
the  plaintiff, 

M.  Lloyd  ( WUUams  witii  him)  now  showed  cause. — 
TTpcm  the  passing  of  the  25  &  26  Yict.  c.  87,  this 
aation  would  have  been  dearly  wrong :  Burton  v. 
Hannahm,  4  W.  R.  205,  25  L.  J.  Q.  B.  135.  The 
17  &  18  Yict  c.  25,  provides  on  officer  to  sue  and  be 
■Bed,  and  if  there  is  no  sooh  officer,  then  the  trus- 
tees; and  upon  judgment  being  recovered  against  them, 
a  writ  of  scire  fadas  would  issue  against  tke  members: 
Jfyers  V.  Bamion,  8  W.  R.  417,  29  L.  J.  Ex.  217.  There 
10  BO  eaqmss  prerinon  lor  the  jnesent  case;  the  6th  seo- 
t&m  only  pacovides  for  aetaons  pending  at  the  time  of  the 
pamtjitg  ef  the  Act  The  goods  were  snp^^ied  before  the 
pawrin^:  of  the  Act,  and  Uie  action  commeaced  after, 
when  thesodety  was  incorporated.  There  is  no  proviuon 
tO'Uiake  the  defendants  liable  as  a  corporation.    The  de- 


fendants were  neither  officers  or  trustees,  they  were  not 
liable  to  be  sued  before  the  Act,  and  there  is  nothing  in 
it  enabling  them  to  be  sued.  No  liability  can  be  created 
by  an  ex  jfost  facto  law.  The  17th  section  provides  for 
winding  up  the  society;  and  therefore  the  funds  can  be 
got  at  through  the  Winding-up  Acts.  There  is  a  provi- 
sion for  actions  pending;  none  for  those  hereafter  to  be 
brought.    It  is  a  casus  omissus. 

M'Intyre  {Or\ffits  with  him).— The  members  have 
always  been  liable;  the  Acts  of  Parliament  only  limited 
the  way  in  which  their  liability  should  be  directed  agadnst 
them,  and  directed  a  certain  mode  of  proeednie.  In 
Burton  v.  TannahUl  Lord  Campbell  said,— **  This  action 
might  have  been  brought  against  the  individuals  until  the 
17  k  18  Yict.  c.  25,  s.  1."  The  restriction  put  upon  the 
plaintiff's  common  law  right  by  that  Act  has  been  re- 
moved by  this;  therefore  that  right  revives,  and  these 
members  are  liable. 

Williams,  J.— I  have  great  difficulty  in  dealing  with 
this  statute.  Such  a  state  of  facts  as  exist  in  the  psesent 
case  were  evidently  never  contemplated  by  the  Legislature. 
Looking  at  the  terms  of  the  Act,  and  the  deoidons  of  the 
courts,  I  think  this  rule  must  be  made  absolute  to  enter 
a  verdict  for  the  plaintiff.  It  is  necessary  to  see  how  the 
law  stood  before  the  passing  of  the  25  &  26  Yict  c.  87. 
Individual  members  were  not  liable,  but  creditors  had  to 
proceed  by  acuon  against  the  trustees  or  public  officers, 
if  there  were  any;  but  it  was  also  decided  that  the  mem- 
bers might  be  made  liable  by  proceeding  against  them 
scire  facias.  The  result  of  this  seems  to  be  that 
they  were  ultimately  to  be  mode  liable  on  their  con- 
tract, but  you  could  not  make  th«n  so  in  the  ordinary 
way  of  suing  them  on  their  contract;  but  first,  try  to 
reach  the  funds  of  the  society  through  their  pubUc  officers. 
The  Legislature,  therefore,  did  not  intend  to  interfere  with 
the  ultimate  liability  of  the  members.  Then  comes  t^is 
Act,  which  repeals  the  other  Act,  which  made  the  creditor 
go  throu^  this  mode;  that  is  to  say,  that  the  individual 
member  is  now  liable  in  the  same  way  as  in  the  ordinary 
ease  of  several  co-contractors.  It  would  have  been  desi- 
rable if  the  Legislature  instead  of  only  saying  in  section 
6,  *'A11  legal  proceedings  then  pending  by  or  against 
any  such  trustee,  or  other  officers,  on  account  of  the 
society,  may  be  prosecuted  by  or  against  the  society  in  its 
registered  name,  without  abatements,"  had  gone  on  to  say, 
all  claims  and  rights  of  action  existing  against  the  society 
pending  at  the  time  the  certificate  was  obtained.  The 
Legislature  must  have  meant  actions  commenced  before 
the  Act  passed,  because  no  action  could  be  brought  against 
the  trustees  after  the  Act  passed;  that  Act  having  put 
an  end  to  their  existence. 

WiLLES,  J. — I  am  of  the  same  opinion.  The  funds  of 
t^e  society  are  really  nmde  answerable  for  its  debts,  and 
the  repealed  statutes  merely  provided  the  mode  of  pro- 
cedure. Looking  at  the  last  Act,  and  seeing  that  it  only 
provides  for  the  recovery  of  debts  in  which  legal  pro- 
ceedings were  pending  at  the  time  the  Act  came  into  ope- 
ration, I  think  that  this  action  is  rightly  brought  against 
the  members. 

Keating,  J. — I  am  of  the  same  opinion.  It  seems  to 
me  that  tiie  effect  of  the  statute  is  to  say  to  the  creditor, 
instead  of  having  to  sue  the  officers  before  you  can  make 
the  funds  of  the  society  liable,  as  you  have  had  hereto- 
fore to  do,  you  may  now  sue  the  members  in  the  first  in- 
stance. It  does  not  hurt  the  final  result,  for  under  the 
repealSi  Acts  the  funds  of  the  society  were  finally  liable. 
The  repealed  Acts  placed  an  obstruction  in  the  way  of  the 
creditor;  this  Act  having  repealed  them,  the  obstruction  is 
removed,  and  the  common  law  right  revives. 

Rule  absolute. 

Attorney  for  the  plaintiffs.  Bolt. 

Attorney  for  the  defendant,  Price. 
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Jane  8,  9. 


Bankrupt — Composition  deed— 12  ^-13  Vict.  c.  106,#.224« 

A  deed  of  arrangement  made  by  a  debtor  with  hU  erg' 
ditoTi  under  section  22 i  of  tJte  Bankrupt  Law  ConMolida- 
tion  Act,  1849  (12  <J- 13  Vict,  c,  106),  conveyed  to  trustees 
all  his  property  with  the  exception  of  the  necessary  wearing 
apparel  of  himself  and  family,  and  certain  leasehold  pro^ 
perty,  stated  to  be  of  no  value,  which  latter  he  covenanted 
to  assign  if  required  by  the  trustees,  on  trust  to  pay  all  the 
costs  sustained  in  all  matters  referring  to  tlie  said  deed, 
and  incidental  tJiereto,  and  to  tJie  arrangement  of  the 
affairs  of  the  debtor,  and  then  to  apply  the  residue  to  the 
use  of  the  creditors.  The  deed  contained  a  release,  signed 
by  six-sevenths  in  number  and  value  of  the  creditors  qf 
the  defendant  from  their  claims. 

Held,  that  the  deed  was  a  good  one,  and  was  binding  on 
tlie  remaining  seventh  of  the  creditors,  though  they  liad  not 
signed. 

The  declaration  was  on  two  bilb  of  exchange. 

Plea. — That  after  the  aocmiag'  of  the  alleged  causes  of 
action,  and  after  the  passing  of  the  Bankrupt  Law  Consoli- 
dation Act,  1849,  and  before  the  passing  of  the  Bankruptcy 
Act  of  1861,  an  indenture  was  made  between  the  defendant 
and  the  several  persons,  creditors  of  the  defendant,  whose 
names  were  mentioned  and  set  forth  in  the  schedule  ther^ 
under.  The  deed  was  then  set  out.  It  recited  that  the 
defendant  had  conveyed  aU  his  freehold  estate  to  trustees 
to  be  sold,  that  he  had  no  copyhold  or  customary  estates, 
and  that  he  had  no  leasehold  property,  except  a  house  held 
at  a  rack-rent,  which  was  of  no  value.  It  was  then  wit- 
nessed that  the  defendant  thereby  assigfned  and  transferred 
to  the  trustees,  all  the  personal  estate,  except  the  said  lease- 
hold premises,  and  except  the  necessary  wearing  apparel 
of  the  defendant  and  his  family,  upon  the  trusts  therein- 
after mentioned;  and  the  defendant  covenanted  that  he 
would  at  any  time  thereafter,  when  required  by  the  said 
trustees,  assign  to  them  the  said  leasehold  premises;  and  it 
was  declared  that  the  said  trustees  should  stand  possessed 
of  the  said  property,  upon  trust  to  pay  and  discharge  all 
costs,  which  they  and  the  defendant  had  sustained  in  all 
matters  referring  to  the  said  deed,  and  incidental  thereto, 
and  to  the  arrangement  of  the  affairs  of  the  defendant, 
and  then  to  apply  the  residue  to  the  use  of  the  defendant's 
creditors.  And  the  creditors,  parties  to  the  said  deed  of 
the  third  part,  thereby  released  the  defendant  from  their 
claims.  There  was  then  an  averment  in  the  plea  that  the 
deed  was  signed  by,  or  on  behalf  of,  six-sevenths  of  the 
creditors  of  the  defendant,  and  that  the  plaintiff,  at  the 
time  of  making  the  said  deed,  was  a  creditor  of  the  defen- 
dant, in  respect  of  the  cause  of  action  mentioned  in  the 
declaration. 

Demurrer  and  joinder  in  demuzxer. 

Hayes,  Serjt.  (Barnard  with  him),  for  the  plaintiff, 
contended  that  the  deed  was  bad — first,  because  the  wearing, 
apparel  was  excepted;  secondly,  because  the  leasehold 
property  was  not  conveyed;  thirdly,  because  the  provision 
as  to  the  payment  of  costs  was  too  wide  in  its  terms.  He 
contended  also  that  the  release  affected  only  those  creditors 
who  signed  the  deed.  He  cited  Cooper  v.  Thornton,  1 
E.  &  B.  644;  March  v.  Warwivk,  I  H.  &  N.  168,  4  W.  R. 
698;  Irving  Y.  Gray,  3  H.  &  N.  34;  Macnaught  v.  Russell, 
1  H.  &  N.  611;  Snodin  v.  Boyce,  4  H.  &  N.  391 ;  Legg  v. 
Cheeseborough,  6  C.  B.  N.  S.  741. 

Joseph  Brown,  for  the  defendant,  contended  that  the 
deed  was  a  good  one,  and  was  binding  on  all  the  ortditors. 
He  distinguished  March  v.  Warwick  and  Legg  v.  Clieese- 
borough.  [WiLLBS,  J.,  referred  to  Hardisty  v.  Barney, 
Comb.  366,  and  Sunbolt  v.  Alford,  3  M.  &  W.  248.] 

Hayes,  Sefjt.,m  reply,  referred  to  8  &  9  Vict.  c.  127, 
s.  8;  17  &  18  Vict  c.  119,  s.  25;  1  Chitty's  Arch.  Pr.  642; 
Gardner  v.  Chapman,  8  C.  B.  N.  S.  317;  and  Me  parte 
Morgan,  Be  Woodhouse,  11  W.  B.816. 


Eble,  CJ. — I  am  of  opinion  that  this  deed  is  valid; 
and  that  the  judgment  must  be  for  the  defendant.  The 
action  was  one  of  debt.  The  defendant  pleaded  a  deed  of 
arrangement  with  his  creditors,  which  had  been  signed 
by  six-sevenths  of  them,  as  required  by  section  224  of  the 
Bankrupt  Law  Consolidation  Act,  1849  (12  &,  13  Vict.  c. 
106);  the  plaintiff  was  not  one  of  ihoee  who  signed  the 
deed.  The  question  is  whether  this  deed  has  complied 
with  all  the  requisitions  of  section  224.  Looking  at  the 
words  of  that  section  and  the  cases  decided  on  it,  the 
general  object  of  the  statute  seems  to  be,  that  puides 
should  not  be  obliged  to  go  through  the  Court  of  Bank- 
ruptcy, if  they  make  over  all  their  available  assets  on 
trust  for  all  their  creditors  equally.  Three  of  the  objec- 
tions relied  on  by  the  plaintiff  come  to  this,  that  the  deed 
is  void  because  it  does  not  make  over  all  the  available 
assets  of  the  defendant.  The  fourth  objection  is  that 
the  release  does  not  bind  the  plaintiff,  because  he 
did  not  sign  the  deed,  but  only  affects  those  creditors 
who  signed  it.  As  to  the  three  first  objections,  the 
first  one  is  that  the  deed  is  void,  because  the  insolvent 
excepted  the  necessary  wearing  apparel  of  himself  and 
family  in  the  assignment  of  his  assets.  Can  he  be  said 
not  to  have  made  over  all  his  available  assets  because  he 
did  not  make  over  his  wearing  apparel.  Under  the 
earliest  statutes  of  bankruptcy  the  necessary  wearing 
apparel,  though  not  expressly  excepted  by  the  statutes, 
has  not  been  seized,  the  messenger  having  always  been 
directed  to  seize  all  but  the  necessary  wearing  appaieL 
The  person  who  drew  the  deed  might  very  well  suppose 
that  all  the  assets  were  assigned,  though  the  neoessazy 
wearing  apparel  was  excepted.  The  case  has  been  rested 
entirely  on  the  authorities.  The  cases  from  Tetley  v.  Tay^ 
lor,  I  B.  &  B.  621,  and  March  v.  Warwick,  to  the  later 
ones,  recognise  a  distinction  between  necessary  wearing 
apparel  and  wearing  apparel.  In  March  v.  Wa7*7vick 
the  exception  was  of  the  wearing  apparel  of  the  debtor  and 
his  family,  the  exception  here  is  of  the  necessary  wearing 
apparel  of  the  debtor  and  his  family.  The  case  by  which 
we  have  been  most  pressed,  and  which  we  have  had  most 
doubt  about,  is  Snodin  v.  Boyce,  where  the  insolvent 
assigned  all  his  property  except  those  articles  which 
would  have  been  excepted  in  case  he  had  become  bank- 
rupt. The  bankrupt  law  allows  the  bankrupt  to  keep  the 
implements  of  his  trade,  his  household  furniture,  and 
other  articles  to  the  value  of  £20;  and  by  implication  of 
law  necessary  wearing  apparel  is  excepted  also.  I  do  not 
consider  myself  bound  by  March  v.  Warwick,  though  if  it 
were  directly  in  point  I  certainly  should  feel  bound  by  it; 
and  I  think  that  this  objection  fails.  The  second  objec- 
tion is  that  the  leasehold  property  was  not  conveyed, 
which  is  said  in  the  deed  to  be  of  no  value;  and  the  de- 
fendant covenants  that  he  will  at  any  time,  when  required 
by  the  trustees,  assign  to  them  the  said  leasehold  premises. 
Is  the  deed  void  on  this  account?  Every  one  acquainted 
with  conveyancing  would  know  that  the  assignee  of  such 
a  lease  as  this  fr^uently  discovers  he  has  got  a  damnosa 
hereditas.  If  he  had  assigned  them  he  might  have  done 
harm  to  the  interests  of  his  creditors;  and  he  therefore 
gives  them  the  choice  of  taking  the  lease  or  not.  The 
deed  consequently  cannot  be  void  on  account  of  this 
exception.  The  third  objection  is  as  to  the  payment 
of  the  costs.  I  am  of  opinion  that  any  prudent  man 
would  think  that  each  class  of  costs  mentioned  was 
a  class  almost  necessary  to  be  provided  for.  The 
provision  is,  for  the  trustees  to  pay  all  the  costs  inci- 
dental to  this  arrangement,  and  to  the  winding-up  the 
estate.  It  was  contended  on  the  part  of  tdie  plaintiff  that 
this  would  include  any  previous  attempt  at  winding-up 
the  estate  wholly  unconnected  with  this  deed;  but  I  think 
it  would  only  include  preparations  which  can  be  said  to 
be  preparations  for  this  winding-up,  and  which  can  be 
called  incidental  to  this  winding-up.  As  to  the  f  oozth 
objection,  that  the  release  extends  only  to  oiediton  who 
I  sign  the  deed,  it  is  contended  that  the  deed  must  be  for 
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the  benefit  of  all  the  creditors  impartiallj,  and  all  the 
creditors  most  release  their  debts;  bat  by  section  224 
onljr  six-sevenths  need  sign  the  deed:  this  section  wonld 
be  of  no  avail  if  all  the  creditors  mnst  release  their  debts. 
The  deed  is  unqneetionabljfor  the  benefit  of  all  the  credi- 
tors impartialiy,  for  the  defendant  is  to  pay  the  money  to 
them  alL  Six-sevenths  of  the  creditors  have  signed,  and 
the  other  seventh  may  come  in  and  claim  nnder  the  deed, 
60  that  I  think  they  also  must  be  taken  to  join  in  the 
release. 

Btles,  J. — I  am  of  the  same  opinion.  In  the  coarse 
ef  the  argament  in  Jlderton  v.  Castriqve^  11  W.  B.  755, 
there  were  several  cases  cited,  which  clearly  show  that  a 
deed  like  this  is  binding  on  all  the  creditors,  thoagh  only 
six-sevenths  sign  it.  The  Court,  in  the  judgment  in 
Ilderton  v.  Ckstriqite,  cast  no  reflection  on  these  cases, 
and  they  are  expressly  in  point.  See  also  the  case  of 
leltham  v.  Cudnorthy  Com.  112. 

Williams  and  Willes,  JJ.,  concurred. 

Judgment  for  tlte  defendant. 

Attorney  for  the  plaintiff,  Tf ".  H.  Reef, 
Attorney  for  the  defendant,  Chaffers, 


C.P.  June  11. 
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PetUion  of  riffht'-Pleadin^-~Practice—2Z  Sf  24  V\ct, 

f.  84. 

To  a  petition  of  rigid  tinder  23  ^-  24  Viet,  c,  34,  the 
Crown  niay  plead  a  general  traverse  of  all  the  averments 
and  statements  in  t lie  petition. 

This  was  a  petition  of  right,  which  contained  a  great 
many  allegations.  It  appeared  from  some  of  them  that 
the  suppliants,  Messrs.  Tobin  k  Sons,  were  Liverpool 
merchants,  who  were  engaged  in  buying  goods  on  the 
Coast  of  Africa  and  shipping  them  to  England.  Tliey 
were  owners  of  a  vessel  called  the  Britannia^  which  was 
sent  to  Cabenda  to  be  repaired,  and  while  lying  there  she 
was  seized  by  Captain  Douglas,  of  HJf  *s.  ship  JSspoir,  as 
being  engaged  in  the  slave  trade;  and,  as  she  could  not 
be  taken  to  the  Vice-Admiralty  Court  at  St.  Helena, 
she  was  burnt.  The  Attorney-General  pleaded  *'that 
the  several  averments  and  statements  contained  in 
the  petition  of  right  are  not,  nor  is  any  of  them,  true  in 
fact." 

Kemplay^  having  obtained  a  rule  calling  on  the  At- 
tomey-Qeneral  to  show  cause  why  this  plea  should  not  be 
struck  out  or  amended,  the  same  being  so  framed  as  to 
prejudice  the  fair  trial  of  the  petition. 

The  Attorney-General,  Collier,  Q.C.,  and  H,  West, 
now  showed  cause. — Section  52  of  the  Common  Law 
Procedure  Act»  1852,  on  which  this  rule  was  moved, 
does  not  apply  here,  nor  does  23  &  24  Vict  c.  84,  s.  7. 
The  ordinary  form  of  plea  of  not  guilty  is  not  applicable. 
If  the  action  had  been  brought  against  Captain  Douglas, 
he  could  have  pleaded  not  guilty  by  statute  under  the 
Slave  Acts  he  knows  the  facts,  but  the  Crown  does  not. 
If  the  Crown  be  not  allowed  to  plead  this  general  traverse, 
which  amounts  to  a  plea  of  not  guilty,  it  is  in  a  worse 
position  than  a  subject.  This  form  of  plea  is  not  in  the 
least  degree  likely  to  embarrass  the  trial;  it  is  merely  a 
traverse  of  all  the  material  allegations  in  the  petition. 
The  form  of  the  petition  is  the  same  in  the  common  law 
oonrts  as  in  the  courts  of  chancery.  The  prerogative  of 
the  Crown  will  not  be  taken  away,  except  by  express 
words  of  the  Legislature.  4  &  5  Ann,  o.  16,  though  very 
general  in  its  terms,  has  been  held  not  binding  on  the 
Crown.  They  cited  2  Hughes'  Equity  Draftsman,  11 ;  1 
JPowler's  Exchequer  Practice,  400;  Baron  de  Bode's  case, 
8  Q.  B.  208,  238;  Chitty's  Prerogatives  of  the  Crown,  868, 
369. 


^ovill,  Q.C.,  and  Kemplay,  in  support  of  the  rule. — 
23  k.  24  Vict.  c.  34,  affects  the  prerogative  of  the  Crown, 
and  was  intended  to  limit  it,  and  it  gives  rights  to  sub- 
jects against  the  Crown  which  they  had  not  before.  The 
object  of  the  Act  was  to  give  a  subject  the  same  remedy 
against  the  Crown  as  he  has  against  another  subject. 
[Williams,  J. — Section  1 5  gives  the  judges  power  to  make 
rules  as  to  pleading.]  No  rules  have  been  made,  and  by 
s.  7,  till  rules  are  made,  the  proceedings  in  ordinaiy 
actions  are  to  be  used.  They  referred  also  to  sections 
1,  3,  4,  6,  11,  and  12;  and  cited  Bac.  Abr.  tit.  Preroga- 
tive. 

Eble,  C  J. — I  am  of  opinion  that  this  rule  should  be 
discharged.    The  suppliants  have  brought  into  this  court 
a  petition  which  describes  what  would  be  a  cause  of 
action  if  true — ^namely,  that  the  vessel  was  sunk  by  one 
of  her  Majesty's  ships.    This  would  be  the  cause  of  an 
action  of  trespass  if  done  by  a  private  individual;  but 
the  petition  is  not  framed  with  that  conciseness  in  its 
terms  which  would  be  adopted  in  a  declaration  in  an 
action  of  trespass.    The  plea  oomi)els  the  suppliants  only 
to  prove  the  material  allegations;  those  which  are  not 
material  need  not  be  proved.    The  petition  contains  a 
proposition  of  several  statements,  most  of  which  must  be 
proved — such  as  that  the  ship  was  not  engaged  in  the 
slave  trade,  that  she  was  sunk,  &c.    It  is  said  that  this 
general  denial  will  cause  embarrassment  at  the  trial,  and 
that  each  allegation  should  therefore  be  specially  denied; 
but  I  think  this  is  not  the  case.     Under  this  form  of 
general  denial  one  question  alone  woidd  go  to  the  jury  if 
only  one  were  material;  but  if  there  were  separate  issues 
upon  each  separate  part  of  the  petition  there  would  be 
great  embarrassment.    The  rule  was  moved  on  the  ground 
that  there  were  several  steps  to  prove  at  the  trial,  and  it 
was  said  to  be  a  grievance  that  the  petitioners  should 
have  to  prove  more  than  was  absolutely  necessary,  which 
would  make  the  costs  greater  than  they  would  be  if  parts 
of  the  statement  were  admitted  to  be  true;  but  I  think 
they  have  no  right  to  complain.    The  Crown  is  ignorant 
of  the  facts,  and  it  would  be  wrong  to  require  it  to  select 
which  of  the  averments  it  will  traverse.    It  is  said  that 
section  7  of  28  &  24  Vict  c.  84,  binds  absolutely,  and  that 
the  Legislature  have  by  that  taken  away  the  prerogative  of 
the  Crown,  and  assimilated  the  proceedings  on  a  petition 
of  right  to  those  in  ordinary  actions.   But  section  8  directs 
that  after  certain  things  have  been  done  the  petition 
shall  be  prosecuted  in  the  court  in  which  it  shall  be 
entitled,  or  in  such  other  court  as  the  Lord  Chancellor 
may  direct.     Section  6,  which  enacts  that  the  petition 
may  be  answered  in  a  court  of  common  law  by  way  of  plea 
or  demurrer,  or  by  both  pleas  and  demurrer,  as  if  the  same 
were  a  declaxation  in  a  personal  action,  and  without  the 
necessity  for  any  inquisition  finding  the  truth  of  such 
petition  or  the  right  of  the  suppliant,  was  relied  on  by 
the  petitioner;  but  it  seems  to  me  not  to  bear  at  all  on 
the  point.     Section  7  enacts  that  so  far  as  the  same  may 
be  applicable,  and  except  in  so  far  as  may  be  inconsistent 
with  this  Act,  the  laws  and  statutes  in  force  as  to  plead- 
ing, evidence,  &c.,  shall,  unless  the  Court  in  which  such 
petition  is  presented  shall  otherwise  order,  apply  and 
extend  to  a  petition  of  right.    If  the  action  had  been 
brought  against  Douglas,  and  he  had  pleaded  all  the  facts 
in  the  case  as  constituting  his  defence,  the  plaintiff  might 
have  replied,  putting  all  the  averments  of  the  plea  in 
issue.    I  am  of  opinion  that  the  nature  and  language  of 
the  petition  prevent  the  rules  of  pleading  to  a  declaration, 
which  have  been  referred  to,  from  being  applicable.    In 
all  proceedings  in  equity  the  Attorney-General  would  be 
entitled  to  traverse  the  whole  generally,  and  I  think  he  is 
so  here. 

Williams,  J. — I  am  of  the  same  opinion.  This  plea 
in  fact  amounts  to  the  general  issue.  The  Crown  has  a 
right  to  plead  this  general  traverse.  It  must  be  oonceded 
that  the  Courts  and  judges  at  chambers  constantly  order 
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pleadings,  which  are  calculated  to  embarrass  the  o^^^ 
Bide,  to  be  amended.  If  it  were  made  out  plainly  that 
this  trarerse  was  calculated  to  prejudice  or  embarrass, 
it  might  be  fairly  considered  by  the  Court  that  they 
would  further  justice,  if  they  were  to  say  that  this  gene- 
ral traverse  should  be  narrowed;  but  I  am  very  far  from 
saying  that  the  Court  should  do  so.  I  do  not  think  it  is 
made  out  that  it  would  preclude  a  fair  trial  of  the  cause, 
and  therefore  I  think  we  should  not  interfere,  supposing 
we  have  the  power. 

WiLLES,  J. — I  am  of  the  same  opinion.  If  the  ques- 
tion before  the  Court  be  looked  at  carefully,  it  will  be 
found  that  it  was  disposed  of  when  we  refused  the  rule 
as  to  demurring  and  pleading  too.  4  &  5  Ann.  c.  16,  s.  4, 
gave  subjects  the  right  to  plead  double;  but  there  is  the 
highest  authority  for  saying  that  it  was  a  prerogative  of 
tile  Crown  to  plead  double,  and  also  to  demur  as  well  q» 
to  plead,  if  the  Attorney-General  thought  right  to  do  so: 
this  was  especially  so  in  the  case  of  matters  in  confession 
and  avoidance.  "Manning's  Practice  in  the  Court  of 
Exchequer/*  255,  appendix  D.,  gives  a  replication  by  the 
Attorney-General,  which  is  a  strong  authority  to  show 
the  existence  of  the  prerogative.  Afterwards  the  23  &  24 
Vict.  c.  34,  was  passed,  section  6  of  which  empowers  the 
Crown  to  plead  and  demur  to  a  petition  of  right.  This 
may  be  called  an  enabling  clause,  but  it  was  unnecessary. 
Section  7  was  relied  on  by  the  suppliants;  but  it  appears 
to  me  to  be  clear  that  these  statutes  are  not  applicable  to 
proceedings  on  the  part  of  the  Crown,  which  can  do  them 
by  its  own  prerogative.  An  unseemly  collision  might 
arise  between  a  judge  and  the  Attorney-General  if  the 
judge  were  to  require  him  to  obtain  leave  to  plead  double. 
As  to  embarrassment  at  the  trial  if  such  a  general  tra- 
verse be  allowed,  the  petition  of  right  is  framed  as  an 
article  in  a  newspaper,  and  states  evidence,  and  is  not  an 
ordinary  declaration,  which  could  be  traversed  in  ordi- 
nary terms;  and  it  would  embarrass  the  Crown  if  it  were 
not  allowed  to  traverse  in  this  form.  If  any  case  should 
arise,  in  which  a  subject  would  be  embarrassed  by  the 
pleading  of  the  Attorney-General,  and  he  refused  to  alt«r 
his  plea,  I  think  the  Court  would  direct  it  to  be  altered, 

Bylbs,  J. — I  am  of  the  same  opinion.  This  petiUon 
is  a  long  rambling  statement,  containing  several  allega- 
tions, some  of  which  are  material  and  some  immaterial. 
The  Attorney-General  is  right  when  he  says  that  it  is  for 
the  suppliants  to  judge  what  is  material  and  what  is  im* 
material:  they  mtist  be  the  best  judges.  If  we  made  this 
rule  absolute,  and  directed  the  Attorney-General  to  tra- 
verse particularly,  he  might  traverse  every  line  in  the 
petition,  and  he  might  do  the  same  to  the  replication 
when  he  came  to  rejoin;  and  similarly  in  his  rebutter, 
ai^  soon. 

Jlule  digcliarffed. 

Attorneys  for  the  petitioners,  Parker,  Jlook-e^  «J-  Par- 
ker, 

Attorney  for  the  Crown,  A.  JR.  Brittow, 


EX. 


April  29;  3klay  2. 
Thoenton  t?.  Wilkinson. 

Ejectment — Costs — Comvi(rn  Law  Procedure  Act,   1852, 

s,  221. 

In  tjeetmcnt  the  Caurt  rmU  order  the  payment  of  costs 
hy  the  person  suhstantialli/  giving  instructions  for  the  de- 
fence of  file  action^  although  no  party  to  the  record^  their 
jurisdiction  in  this  respect  not  having  been  affected  by  ths 
Common  Law  Procedure  Act,  1852. 

This  was  a  rule  to  show  cause  why  Ann  Hawkesworth 
should  not  pay  the  plaintiffs*  costs  in  this  action. 

The  action  was  in  ejectment  to  recover  a  house  and 
other  premises.  It  appeared  from  the  affidavits  upon 
which  the  rule  was  moved  that  James  Hawkesworth,  the 


father-in-law  of  Ann  Hawkesworth,.  was  co-trustee  with 
the  plaintiffs  of  the  premises  in  question,  and  at  the  re- 
quest of  the  plaintiffs  took  charge  of  the  property  while 
they  were  endeavouring  to  find  a  purchaser.  He  put  his 
servant,  the  defendant,  €^eorge  Wilkinson,  into  the  house, 
charging  him  no  rent  for  it.  He  afterwards  died,  de- 
vising the  property  to  Mrs.  Hawkesworth.  The  plaintiffs 
afterwards  sued  the  defendant  in  the  county  court  for 
rent.  Mrs.  Hawkesworth  attended  the  hearing,  and 
produced  the  probate  of  her  father-in-law's  will, 
upon  which  the  judg^  refused  to  proceed  with 
the  case.  The  defendant  was  then  served  with  a. 
writ  of  ejectment  in  this  action,  which  he  handed 
to  3£r8.  Hawkesworth.  She  accompanied  the  defen- 
dant to  his  attorney's  office,  and  gave  him  instructions 
in  the  case,  and  in  other  respects  treated  the  case  as  her 
own,  having,  among' other  things,  paid  i^e  attorney  £5 
on  account.  The  action  was  tried  at  the  York  Spring^ 
Assizes,  18G2,  when  a  verdict  was  found  for  the  plaintiffs^ 
and  a  writ  of  possession  issued.  On  the  2Cth  of  Septem- 
ber a  ca.  sa.  was  issued  against  the  defendant  for  the 
costs,  and  he  was  taken  in  execution.  On  the  7th  of 
October  he  was  adjudged  a  bankrupt  on  his  own  petition 
in  the  county  court  at  York,  the  plaintiffs  appearing  as 
creditors  in  the  schedule,  but  not  attending  to  prove  their 
debt. 

T.  Jones  having  obtained  a  rule, 

D.  B.  Keane  now  showed  cause.  He  oontended,  I  sty 
.that  the  facts  of  the  oaae  were  not  such  as  to  call  for  the 
order;  2nd,  that,  even  if  they  were,  since  the  Common 
Law  Procedure  Act,  1852,  the  Court  could  not  interfere 
to  make  such  an  order.  Before  that  Act  ejectment  was 
a  mere  creature  of  the  Court,  and  entirely  under  their 
control,  but  since  the  Act  was  no  longer  so.  He  cited 
Hutchinson  v.  Greenmoifd,  4  E.  &  B.  324,  3  W.  E.  105; 
Boe  V.  Smithy  8  Dowl.  517;  Thrustovt  v.  Slientcny  10  B» 
&  C.  110;  Anstey  v.  Edwards,  IG  C.  B.  212. 

Cleasby,  Q.  C,  in  support  of  the  rule. — The  rule  as  to 
costs  is  not  affected  by  the  Common  Law  Procedure  Act, 
the  jurisdiction  of  the  Court  over  it  being  reserved  by  the 
221st  section.  Our,  adv.  vult. 

May  2. — ^Pollock,  CR,  now  delivered  the  judgment 
of  the  Court.* — ^This  was  an  application  for  a  rule  to  com- 
pel  Mrs.  Hawkesworth  to  pay  the  plaintiffs*  costs  of  an 
action  in  ejectment  to  which  she  was  not  a  party,  on  the 
ground  that  she  was  the  person  really  employing  the  at- 
torney for  the  defence,  and  that  the  action  was  substan- 
tially for  her  benefit.  It  was  contended  on  the  other 
hand  that  the  Court  has  no  power  to  order  the  payment 
of  these  costs  by  a  person  not  being  a  party  to  the  suit, 
because  since  the  passing  of  the  Common  Law  Procedure 
Act,  1852,  ejectment  is  no  longfer  subject  to  the  inter- 
ference of  the  Court  in  the  same  manner  as  before.  But 
the  221st  section  reserves  to  the  courts  of  law  the  same 
jurisdiction  in  ejectment  that  they  possessed  before.  On 
the  affidavits  we  are  satisfied  that  Mrs.  Hawkesworth  in- 
stmoted  the  attorney  m  the  action,  and  that  she  had  on 
interest  in  defending  it.  She  ought  therefore  to  piqr  the 
costs. 

Rule  absolute. 

Attorneys  for  A.  Hawkesworth,  Lever  amd  Son, 


June  12. 

Noble  r.  The  Govebnor  and  Company  op  The 

Bank  of  England, 

Costs — Shsriffs*  Cowrt — Lost  note — Oomfium  Lam  Ptpc^- 
dure  Aet,  1854,  s.  Sl—London  SmaU  BebU  Mtensitm 
Act,  s.  122. 

7n  an  action  vpon  a  promissory  note  for  a  sum  under 
♦  Pollock,  C.B.,Mabtin,  Bbamwell,  and  Wilde,  BB^ 


TTolXE  [Jiir».itifcj 
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^20,  patfdbU  to  frmwr  tfpM»  iI^mmmm!,  ^A^  defmuUmti 
4t9m^99ff  nth&rpiMS  pleaded  the  low  of  the  ittetnnnetU.  The 
^dBimtiff  obtamed  a  judfe*t  order  under  the  B7th  mcHon 
tjf  the  OommoH  Ltm  Pfieedure  Act,  1854,  ordering  that 
*tpom  am  indemnity  being  given  to  the  d^endants,  the  loss 
4ff  tJke  inetrmnent  should  not  beset  up  as  a  defenee,  upon 
'9eh44fh  the  defendants  by  leave  of  a  judge  withdrew  their 
j^leas^  and  paid  the  sum  elaimed  into  oourt.  The  cause  of 
€S€itUm  having  arisen  within  the  jurisdiction  of  the  sheriff's 


JHeld  (dnbitante,  MarHn,  B.),  that  the  plaintiff  was  not 

-^uftitied  to  the  costs  of  the  action  under  the  122nd  section 

of  the  London  SmaU  Debts  JSaetension  Act  (15  ^r  16  Vict, 

^.  Izxvil,  loeal  andpersendl),  as  being  brought  for  a  cause, 

far  mohieh  no  plaint  could  have  been  entered  in  the  Sheriffs' 

Chwrt;  because^  although^  bg  reason  if  the  (Jommon  Lam 

J*roeedure  Act  iwt  applying  to  that  court,  the  loss  of  the 

^uftc  might  havejbeen  successfully  set  upas  a  defence^the 

€*auee  was  one  over  which  that  Court  had  jurisdiction,  and 

Jar   ffhieh  a  plaint  might  have  been  entered  within  the 

manning  of  the  Act, 

This  wag  a  rale  oaUingon  the  defandimtB  to  diow  oanse 
-vrhy  tiie  plaintiff  should  no^  zeooFer  her  ooefcs  by  viitoe 
of  the  122iid  aectio&  of  the  London  Small  Debts  Extension 
Act>,  15  !c  16  Viot  a  Ixxfii  (looal  and  penonid),  and  why 
the  Master  shonld  not  tax  the  same.    It  iqipeared  from 
the  affldayits,  upon  which  the  rule  was  moYcd,  that  in 
Pebmary,   1862,   the    plaintiff  ap^ed  to  the  Bank  of 
Bu^land  for  the  payment  of  a  £10  note,  which  had  been 
.aceidentally  destroyed,  bnt  they  said  that  they  oonld  not 
entertain  Idie  application  under  twelve  months.    At  the 
«xpiraition  of  the  twelve  months  the  plaintiff  renewed 
her  application,  and  made  an  offer  of  indemnity  to  the 
Bank;  but  they  refused  to  aooept  the  offer,  and  in  March, 
1863,  the  plaintiff  commenced  her  action.    The  declara> 
taon  was  in  form  upon  a  promissory  note  payable  to  bearer 
on  demand,  and  allegfed  that  the  plaintiff  was  ^tub  lawful 
beazer,  and  duly  demanded  payment.    Tb»  defendants 
pleaded;    Ist^  a  plea  setting  up  the  loss  of  the  note; 
.    2nd]y,  a  denial  of  the  demand;  drdly,  denial  of  present- 
ment; 4th,  that  the  plaintiff  was  not  the  lawful  bearer. 

On  the  1st  of  May,  1668,  on  application  of  the  plaintiff, 
Wilde,  B.,  made  an  order  under  the  87th  section  of  the 
Ckmimon  Law  Prooedure  Act,  18£4,  in  the  terms  ^*  that 
the  loss  of  the  note,  upon  which  this  action  is  brought, 
ehall  not  be  set  up,  provided  an  indemnity  is  given  to  the 
Batia&ction  of  the  Master  against  the  claims  of  any  other 
person  upon  the  said  note;  the  first  plea  to  be  struck 
out,  and  the  loss  of  the  instrument  not  to  be  set  up  under 
^e  other  pleas." 

An  indemnity  aooording  to  the  terms  of  this  order  was 
settled  by  the  Master  and  given  to  the  Bank;  and  on  the 
15th  of  May  the  defendants  obtained  an  (^rder  of  Bram* 
well,  B.,  giving  them  leave  to  amend  their  pleas  by  sub- 
stituting a  plea  of  payment  of  money  into  court;  and 
they  amended  their  pleas  accordingly,  and  paid  into  court 
the  sum  of  £10,  wfaiidi  the  plaintiff  by  her  replication 
■accepted  in  full  satisfaction  of  her  claim. 

On  the  21st  of  May  a  summons  was  taken  out  by  the 
plaintiff,  calling  upon  the  defendants  to  show  cause  why 
the  plaintiff  should  not  recover  her  costs;  on  the  hearing 
of  which  summons  Wilde,  B^  refused  to  make  the  order, 
but  indorsed  the  summons,  that  it  was  a  fit  case  to  be 
argued  before  the  Court. 

Eohinson  having,  on  the  9th  of  June,  obtained  a  rule 
nisi, 

Hannen  now  showed  causa — ^The  plaintiff  is  deprived 
of  costs  by  the  120th  section  of  like  London  Small  Debts 
Extension  Act,  iinless  she  is  entitled  to  reooTer  under  the 
122nd  section.  This  is  not  acase  where  '*no  plamt  could 
have  been  entered."  It  is  true  that  if  a  plaint  had  been 
entered  there  would  have  been  a  complete  defence  on  the 
ground  ttet  the  note  was  lost,  and  t^  plaintiff  could  not 
have  got  the  benefit  of  the  87th  seo^n  of  the  Common 


Law  Froosduze  Act,  1854,  except  by  suing  in  the  superior 
court;  still  this  is  a  matter  in  which  the  inferior  court 
has  jurisdiction,  and  therefore  the  case  is  not  brought 
within  the  proviso. 

Bobinson,  in  support  of  the  rule. — ^The  case  oomes 
within  the  meaning-  of  the  words  "  for  which  no  plaint 
oould  have  been  entered."  The  phuntiff  has  a  ri^it  of 
action,  but  can  only  pursue  it  successfully  in  the  superior 
court;  so  that  it  would  be  useless  to  enter  a  {daint  in  the 
inferior  court.  Hunt  v.  lite  North  Staffordshire  Railway 
Qmpany,  2  H.  &  N.  451.  6  W.  R.  781,  26  L.  J.  Bx.  874, 
shows  t£at  the  Court  will  look,  not  only  at  the  form  of  the 
plaint,  but  at  the  actual  facts. 

FOLLOOK,  O.B. — 1  am  of  opinion  that  this  rule  dionld 
be  discharged.    Li  my  judgment  the  case  now  before  us 
is  a  casus  omissus  which  was  not  contemplated  by  the 
Legislature;  and  I  am  not  sorprlBed  that  it  should  be  so,  be- 
cause after  all  the  provision  contained  in  the  87th  section 
of  the  Common  Law  Prooedure  Act,  1854,  is  an  exception 
from  the  usual  oourse  of  the  administration  of  justice  in 
the  common  law  courts.    The  effect  of  tiie  section  is  that 
if  an  action  be  brought  upon  a  negotiable  instrument 
which  has  been  lost,  and  such  loss  is  pleaded  as  a  defence, 
then  a  judge  has  power  to  interfere,  and  strip  the  defen- 
dant of  tlnit  defence  by  striking  out  the  plea,  if  the 
plaintiff  gives  a  sufficient  indemnity  against  the  claims 
of  any  other  person  upon  the  lost  instrument.    I  think 
it  might  have  been  better  if  it  had  been  enacted  that 
whenever  the  owner  of  a  lost  negotiable  instrument 
wished  to  obtain  redress,  he  might,  before  action  brought, 
go  to  a  judge  at  chambers  and  obtain  an  order  allowing 
him  to  sue  upon  tendering  sufficient  security.    It  is  in- 
convenient that  there  should  be  the  unnecessary  proceed- 
ing of  beginning  by  a  writ.     Such,  however,  is  not  the 
provision  of  the  Act;  and  as  it  stands,  the  plaint  oould 
have  been  entered  iil  the  Sheriff*  Court,  just  as  an  action 
could  have  been  brought    in  the   superior  court,  and 
the  loss  of  the  note  would   be   equally   a  defence   in 
each  court.     But  it  happens  that  by  the  Common  Law 
Procedure  Act,  if  the  action  is  brought  in  the  superior 
court,  a  judge  can  strike  out  the  plea  setting  up  such  de- 
fence.   The  plaintiff  asks  us  to  stretch  the  Act  to  meet  a 
case  which  is,  I  think,  unquestionably  a  casus  omissus. 
What  provision  the  Legislature  might  have  made  if  tiiey 
had  had  it  in  their  contemplation,  I  do  not  know;  very 
possibly  something  quite  different  from   what  we  are 
asked  to  do.     If  an  action  were  brought  upon  a  lost  note, 
and  the  only  plea  pleaded  were  one  setting  up  the  loss, 
and  a  judge  interposed  under  the  87th  section  of  the 
Common  Law  Procedure  Act,  1854,  and  the  defendant 
were  then  to  say  he  was  content,  and  did  not  further 
defend  the  action,  it  is  quite  clear  the  judge  would  not 
compel  him  to  pay  the  costs,  bnt  would  throw  them  upon 
the  plaintiff.    I  think  the  order  of  my  brother  Bramwell 
puts  these  defendants    in   exactly  the    same   position 
as  if  they  had  pleaded  only  that  the  note  was  lost,  and 
that  plea  had  been  struck  out.    The  rule  must  therefore 
be  discharged. 

Mabtin,  B. — I  do  not  wish  on  the  present  occasion  to 
express  a  contrary  opinion  to  all  the  rest  of  the  Court, 
and  I  do  not  think  it  worth  while  to  take  time  to  consi- 
der, as  the  case  is  a  peculiar  one,  and  not  likely  to  oocur 
again;  but  I  feel  the  difficulty  common  to  all  cases  where 
we  have  to  try  to  apply  an  Act  of  Parliament  to  circum- 
stances not  immediately  before  the  Legislature  in  framing 
the  enactment.  Here,  if  the  plaintiff  had  gone  to  any 
counsel  and  aaked  whether  she  oould  sue  in  the  Sheriffs' 
Court,  she  would  have  been  advised  that  she  oould  not, 
because  she  oould  only  get  the  benefit  of  the  remedy  pro- 
vided by  the  Common  Law  Procedure  Act  in  the  superior 
court.  It  is  difficult  to  say,  then,  that  the  122nd  section 
of  the  London  Small  Debts  Extension  Act  does  not  apply 
when  such  an  answer  would  have  been  given.    But, 
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though  I  entertain  great  doubts  upon  the  point,  X  ^^ 
not  difisent  from  the  judgment  of  the  Ck)urt. 

Ghannell,  B. — I  agree  with  my  Lord,  that,  as  a  mat>- 
ter  of  law,  the  plaintiff  cannot  recover  his  costs  of  this 
action.  It  is  unnecessary  for  me  to  say  whether,  if  we 
had  a  discretionary  power  to  give  the  costs  or  not,  at  our 
option,  this  is  a  case  in  which  I  should  exercise  it.  The 
120th  section  of  the  London  Small  Debts  Act  clearly 
deprives  the  plaintiff  in  this  action  of  her  costs  unless  we 
hold  that  she  is  entitled  to  recover  them  under  the  122nd 
section,  and  we  could  only  do  so  by  putting  a  forced  con- 
struction upon  the  plain  meaning  of  the  words.  Here 
the  plaintiff  might  have  sued  in  the  inferior  oourt,  but 
she  had  an  advantage  by  suing  in  the  superior  court 
which  she  had  not  there.  The  plaint  in  the  Sheriffs' 
Covat  is  in  general  terms,  and  there  would  have  been  no 
ground  for  a  prohibition  if  a  plaint  in  this  case  had  been 
entered  there.  In  cases  where  the  inferior  Ck)urt  has  nib 
junsdiction — as,  for  instance,  in  slander,  or  malicious 
prosecution — a  prohibition  would  lie  against  a  plaint 
being  entered.  I  think,  therefore,  it  would  be  a  strained 
construction  to  say  that  the  section  applied  to  this  case. 

Wilde,  B. — I  think  this  is  a  very  hard  case.  The 
plaintiff  brings  her  action  in  a  sui>erior  court,  where  alone 
she  can  obtain  redress,  and  is  met,  not  only  by  a  plea  of 
the  loss  of  the  note,  but  by  several  pleas  raising  the 
merits  of  the  case.  Before  plea  she  was  quite  willing  to 
give  an  indemnity;  the  bank,  nevertheless,  pleaded  the 
loss  of  the  note  and  the  other  pleas  I  have  mentioned. 
Under  these  circumstances,  the  bank  having  withdrawn 
from  the  action,  the  plaintiff  shoidd  in  justice  have  had 
her  costs;  but  though  in  the  coupae  of  the  argfumenti 
entertained  the  same  doubts  as  my  brother  Martin,  I 
think,  on  the  whole,  that  the  construction  I  put  upon  the 
case  at  chambers  is  right,  and  that  the  122nd  section 
refers  only  to  entering  the  plaint,  and  not  to  the  nature 
of  the  defence  which  may  be  set  up.  The  words  of  the 
section  must  mean  **  where  no  plaint  coidd  have  been 
entered  according  to  law."  If  a  plaint  had  been  entered 
in  the  present  case,  the  defendants  might  at  the  trial  have 
relied  only  upon  the  merits.  With  every  desire  to  do  jus- 
tice, I  am  compelled  to  come  to  the  conclusion  that  the 
rule  must  be  discharged. 

Jiuls  discharged. 

Attorneys  for  the  plaintiff,  J:  ^  W.  Butler, 

Attorneys  for  the  defendants,  Freghficlds  «ij-  Newman. 


.C. 


RiST  r.  Faux.* 


June  16. 


Seductioriy  eridence  of  tervice  in  action  for — Two  masters. 

In  an  action  for  sedttctian  of  the  plaintiff  s  davghttTy  it 
tvas  proved  that  she  was  seduced  by  the  defendant,  by 
whom  sht  was  employed  as  an  agricultural  labourer  during 
t/ie  usual  hours  of  the  day  ;  tJiat  sJie  slept  at  Iter  father's 
house,  and,  from  the  time  when  she  left  work  in  the  evening 
till  wlicn  she  went  to  it  in  tlie  tnoi*ning,  assisted  in  his 
domestic  affairs. 

Held,  that  the  evidence  of  service  was  sufficient. 

Error  from  the  Ck>urt  of  Queen's  Bench  on  a  biU  of  ex- 
ceptions. 

Declaration  for  the  seduction  of  J.  B.,  the  plaintiff's 
daughter. 

Pleas:— (1)  Not  guHty;  (2)  that  the  said  J.  R.  was  not 
the  servant  of  the  plaintiff  as  alleged;  and  issue  thereon. 

At  the  trial  before  Wightman,  J.,  at  the  last  summer 
assizes  for  Huntingdon,  in  support  of  the  first  issue  it 
was  proved  that  J.  R.  was  the  plaintiff's  daughter,  and 
that  on  the  lOth  of  April,  1862,  she  had  been  delivered 
of  a  child,  of  which  the  defendant  was  the  father.    To 

—  ,1 

♦  Before  Pollock,  C.B.,  Wiluams,  Willbs,  and 
Keatinq,  JJ.y  and  Bbamwell  and  Chaknbll,  BB. 


maintain  the  second  issue  evidence  was  given  that  the 
said  J.  R.,  before,  in,  and  after  February,  1861,  and  thence 
during  heo:  pregnant^,  and  down  to  a  short  time  before 
her  confinement,  lived  with  the  plaintiff  as  a  member  of 
his  family  and  was  always  at  home  at  his  house,  doing 
the  work  of  the  house,  assisting  in  his  domestic  affairs, 
and  attending  on  his  wife,  who  was  in  ill  health,  from 
shortly  after  six,  pjn.,  of  one  day  until  seven,  a.m.,  of  the 
next  day;  that  during  all  that  time  she  slept  in  the  plain- 
tiff's house,  and  that  from  the  said  month  of  February 
down  to  November  in  the  same  year  she  was  in  the  ser- 
vice of  the  defendant,  hired  as  a  labourer  in  husbandry 
to  do  out<loor  work  on  his  farm  at  five  shillings  per  week 
during  the  usual  hours  of  labour  for  such  persons — ^that  ia 
to  say,  from  seven  a.m.  till  six  p.m.  during  April,  May, 
June,  July,  August,  and  September,  and  from  eight  a.m. 
to  dusk  during  the  other  months. 

The  learned  judge  directed  the  jury  that  there  was  evi- 
dence of  service  to  warrant  them  in  finding  a  verdict  for  xhe 
plaintiff  upon  the  second  issue;  and  to  that  ruling  the  de- 
fendant's counsel  excepted. 

D.  Keane,  for  the  defendant. — ^There  is  no  evidence  that 
the  plaintiff's  daughter  was  his  servant.  The  facts  are 
nearly  liie  same  as  in  Thompson  v.  Boss,  5  H.  &  N.  18. 
There  the  g^l  was  servant  to  the  defendant,  but  was  per- 
mitted by  her  mistress  to  assist  the  plaintiff  in  work  by 
which  her  parent  earned  a  livelihood;  and  it  was  held  that 
he  could  not  maintain  the  action.  Bramwell,  B.,  at  p.  18, 
adverts  to  the  possibility  of  a  servant  having  two  masters. 
Proof  of  loss  of  service  is  essential,  Orinnell  v.  WeUs,  7 
H.  &  G.  1038.  [Pollock,  G.B. — It  has  been  held  over 
and  over  again  that  the  smallest  servioea  rendered  to  a 
father  are  sufficient  to  entitle  him  to  sue.  The  defendant 
here  could  not  insist  upon  his  servant  remaining  after  six 
in  the  evening.]  There  is  no  evidence  that  the  wrong 
was  done  during  that  part  of  the  day  when  the  servant 
was  in  her  father's  service.  [Pollock,  G3. — It  would  be 
an  idle  inquiry  to  go  into  that.  We  are  not  to  assume 
tdiat  the  seduction  took  place  between  seven  in  the  morn- 
ing and  six  in  the  evening.]  [Bbamwell,  B. — ^According' 
to  your  arg^ument,  if  a  servant  has  a  holiday  once  in  a 
month,  and  is  then  seduced,  no  action  oould  be  maintained.] 
[Pollock,  G.B. — She  was  not  an  agricultural  servant  on 
the  Sundays.  What  evidence  is  there  that  she  was  not 
seduoed  on  a  Sunday?]  Bavies  v.  WiUiams,  10  Q.  B. 
725. 

0*Malley,  Q.C.,  (Metcalfe  and  O.B.  C.  Harrison,  with 
him,)  was  not  called  on. 

Pollock,  G.B. — We  are  all  of  opinion  that  there  was 
evidence  to  go  the  jury  that  the  young  woman  was  the 
servant  of  the  plaintiff,  her  father.  The  judgment  there- 
fore must  be  affirmed. 

Judgment  affirmed. 

Attorneys  for  the  plaintiff,  Nethersole  ^  Speechly, 

Attorney  for  the  defendant,  Taylor, 


EX.C. 


June  IG. 


SHAOFOBTH  «.  GOBT  AKD  ANOTHER.* 


Shipping,  law  of — Bemwrrage — Evidence  of  contract — 
Turn-paper — Meter — Fort  of  London, 

In  an  action  by  a  shipowner  against  the  purchasers  of 
the  cargo  for  demurrage,  and  for  not  unloading  at  a  cer- 
tain  wharf  at  t/ie  rate  of  forty-nine  tons  per  day  after 
notice  to  them  that  the  ship  was  ready  to  unload,  it  ap- 
peared  that  the  drfendants  had  purchased  from  Pope  ^ 
Co.,  who  mere  factors  and  consignees,  a  cargo  of  coals  on 
board  the  plaintiff* s  ship,  and  had  signed  a  **  turn-paper  '* 
in  these  terms : — **  To  the  meter  appointed  to  weigh  the  un- 

*  Before  Pollock,   G.  B.,  Williams,   Willss,   and 
KBATiKOy  J  J.,  and  Bramwell  and  Ghankell,  BB. 
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mentioned  cargo.  We,  the  undenigned,  having  bovght  of 
Thovuu  Pope  ^  Co.f  factoriy  a  cargo  of  coals  in  the  ship, 
4'^*  ieertified,  Jf'c,  and  to  weigh  198  tons),  and  to  be  worked 
at  the  rate  ef  forty-nine  tontper  working-day,  we  hereby 
direct  you  to  work  the  $aid  cargo,  and  deliver  the  same  to 
fte  according  to  the  several  terms  set  opposite  our  respective 
signatures,  J^c.'*  The  document  required  the  unloading 
to  he  at  Dudman*s  Dock,  It  was  sent  by  the  factors  to  the 
coal  metei's  office,  and  was  communicated  to  the  captain, 
who  brought  the  vessel  to  her  moorings  outside  the  dock, 
and  gave  notice  to  the  dock^m4ister  that  the  ship  was  ready 
to  go  in.  There  were,  however,  several  ships  before  her, 
and  she  was  unable  to  go  in,  and  a  delay  of  several  days 
occurred  before  she  was  discharged, 

Seld  (affirming  tlie  judgment  of  the  Quecfi's  Bench), 
that  there  was  no  evidence  of  the  contract  relied  on  ;  that 
the  turn-paper,  if  any  evidence  against  tlie  defendants, 
fcets  only  evidence  of  a  contract  to  unload  after  the  ship 
had  entered  the  dock. 

Appeal  against  a  jndgment  of  the  Queen's  Bench, 
making  absolnte  a  rule  to  enter  a  nonsuit,  reported  antr, 
340,  and  82  L.  J.  Q.  B.  78. 

D,  D.  Keane  {CtMalley  with  him),  for  the  appellant, 
the  plaintiff. — The  Queen's  Bench  made  the  rule  absolute 
upon  the  ground  that  in  the  absence  of  a  bill  of  lading 
or  evidence  of  custom  the  turn-paper  was  not  evidence  of 
a  liability  to  pay  demurrage.  It  is  true  that  that  paper 
is  addressed  to  the  meter.  It  is  for  the  other  side  to  show 
that  the  contract  was  not  with  the  ship-owner.  There 
wafl  some  evidence  from  which  a  contract  to  unload  at 
the  rate  specified  must  be  inferred.  Robinson  v.  Alder 
(before  Lorid  Campbell,  and  not  reported),  is  a  decision  in 
point.  [Williams,  J. — In  that  case  there  was  proof  of 
a  custom.]  Leer  v.  Yates,  3  Taunt  887;  Sanders  v.  Van- 
zeller,  4  Q.  B.  260;  Brown  v.  Johnson,  10  M.  &  W.  381; 
Scotson  V.  Pegg,  9  W.  R.  280,  80  L.  J.  Ex.  226. 

C.  JPoUoek  (  West  with  him),  corUrd,  was  not  called  on. 

Pollock,  C.B. — This  case  is  very  deficient  in  evidence 
of  those  facts  from  which  the  contract  can  be  inferred. 
It  is  unnecessary  for  us  to  say  what  the  contract  really 
was,  or  whether  there  was  any  contract  with  the  defen- 
dants, because  we  are  of  opinion  that  there  is  no  evidence 
of  any  such  contract  as  that  insisted  upon  by  the  plain- 
tiff. The  defendants  were  not  bound  to  unload  at  the 
rate  of  forty-nine  tons  per  day  until  the  vessel  had  en- 
tered the  dock.  The  note  is  addressed  to  the  meter  of 
Dudman's  Dock,  who  could  not  unload  till  the  vessel 
had  entered. 

Judgment  affirmed,  • 

Attorney  for  the  plaintiff,  2)/as. 


•  C.  Reg.  r.  Dickson.*  May  11. 

Ireland,  revenue  from  sale  of  spirits  in  —  Petition   of 
right'—Spirit  grocer's  licence — Statutes  imposing  taxes, 
rules  for  construction  of—0   Geo.  4,  o.  81,  s,  2 — G  ^'  7 
\Vill.  4,  c.  88,  s.  8. 

On  the  29th  of  May,  1842,  the  suppliant,  being  a  grocer 
in  Ireland,  applied  to  tlie  excise  officer  for  a  licence  to 
retail  spirits  under  6^7  Will,  4,  c.  88,  #.  3,  and  was 
charged  the  higher  rate  of  duty  imposed  upon  retail  spirit 
licences  by  the  2nd  section  and  schedule  of  6  Cho.  4,  c.  81. 

Held  (upon  demurrer  in  a  petition  of  right,  reversing 
th^  judgment  of  the  Queen's  Bench,  and  at  variance  with 
the  decision  of  tite  Exchequer  Cltamber  in  Ireland,  in 
Dickson  r.  Pape,  7  Ir.  Law  Rep.  107),  that  the  higher 
rate  of  duty  was  rightly  charged, 

Quasre,  whether  the  complaint  of  the  suppliant  was  pro- 
perly the  subject  of  a  petition  of  right. 


*  Before  Erlb,  C. J.,  Pollock,  C.B.,  Williams,  Willes, 
and  KBATiNa,  J  J.,  and  Bsahwell  and  Ohannell,  BB. 


Principles  for  the  construction  qf  statutes  imposing  taxes 
enunciated, 

Brror  from  the  Queen's  Bench  upon  a  judgment  upon 
demurrer  in  a  petition  of  right.    The  petition  alleged 
that  by  6  Geo.  4,  c.  81,  s.  2,  it  was  enacted,  that  for  all 
excise  licences  to  be  tak^i  out  by  any  retailer  of  spirits 
in  Ireland  after  the  5th  of  July,  1825,  certain  duties 
therein  mentioned  should  be  paid.    That  the  said  licences 
were  of  two  classes.    One  class  being  the  spirit  grocers* 
licence,    which    entitled    the   licensee  to   retail  spirits 
in  quantities  not  exceeding   two  quarts    at  one   time, 
to  be  consumed  elsewhere  than  on  the  premises;  and  the 
other   class,    comprehending  all  licences  for  the  retail 
of  spirit,  except   spirit  grocers'  licences  only  excepted. 
That  the  duties  on  the  two  classes  varied;  the  Ist  class 
being  charged  wilh  a  higher  rate  than  the  other;  and 
the  duty  on  spirit  grocers'  licence,  vaiying  from  £9  98.  to 
£18  18s.,  while  on  the  other  class  it  varied  from  £2  2s. 
to  £10  10s.  in  each  case,  or  according  to  the  value  of  the 
premises.    That  by  6  &  7  Will.  4,  c.  38,  s.  3,  the  spirit 
grocers'  licence  given    by  6   Creo.  4,  c.  81,  s.  2,  was 
repealed  from  the  28th  of  July,    183G,   and   a  'new 
and  more  restricted  licence  given  in  lieu  of  it.    That 
6    &  7  WilL  4,  c.  38,  is  silent  as  to  the    amount   of 
duty  payable  in  respect  of  such  new  licence;  that  by  this 
Act  the  statutable  enactments  relating  to  the  carrying  on 
the  trade  of  a  spirit  grocer  were  done  away  with,  and 
new  ones  introduced,  both  with  reference  to  the  manner 
of  carrying  on  the  trade  and  the  thing  to  which  the 
spirit  grocer  was  declared  entitled  under  6  Geo.  4,  c.  81. 
That   consequently   the  duty  chargeable  on  the  spirit 
grooers'  license  under  6  Geo.  4,  c.  81,  ceased  to  be  appli- 
cable to  the  new  licence  given  by  6  &  7  WilL  4,  c.  38,  and 
that  the  rate  of  duty  (if  any)  payable  in  respect  of  such 
new  licence  was  that  mentioned  in  section  2  of  6  Geo.  4, 
o.  81,  as  chargeable  on  "eveiy  ratailer  of  spirits  (except 
retailers  of  spirits  in  Ireland  after  mentioned),"  being  the 
lower  rate.  That  the  officers  of  excise  continued  to  demand 
and  take  the  higher  rate  of  duty,  which  had  thus  ceased  to 
be  chargeable  on  all  licences  as  granted  under  6  &  7  WilL  4, 
o.  38.  That  the  said  illegal  exaction  was  made  during  seven 
years — ^viz.,  from  July,  1838,  till  July,  1845,  when  the 
licence  given  by  6  &  7  WilL  4,  c.  38,  was  repealed,  and 
the  old  spirit  grocers'  licence  re-enacted  by  8  &  9  Vict.  c.  64. 
That  on  the  19th  of  September,  1842,  the  now   sup- 
pliant applied  to  Pope,  an  excise  officer  for  the  Dublin 
district,  for  a  licence  to  retail  spirits  under  6  &  7  WilL  4, 
c.  38,  thQ  suppliant  being  then  qualified  to  receive  the 
same,  and  tendered  the  duty  payable  as  under  section  2  of 
6  (Jeo.  4,  c.  81,  "  by  every  retailer  of  spirits  (except,  &c.)" 
That  the  officer  refused  the  amount  tendered,  and  de- 
manded the  higher  rate,  which  the  suppliant  paid  under 
protest.  That  the  suppliant  brought  an  action  against  the 
officer  for  the  excess  so  paid,  which  was  tried  in  1 843  in  the 
Court  of  Exchequer  in  Ireland,  when  the  jury  found  a 
special  verdict  as  to  the  facts,  subject  to  the  decision  of  the 
,  Ck)urt  above  on  the  matter  of  law.    That  upon  argument 
in  the  same  year  the  case  was  decided  against  the  sup- 
pliant— the  Chief  Baron  dissenting.     That  the  suppliant 
thereupon   brought  error  before  the  twelve  judges  in 
Hilary  Term,  1845,  when  the  judgment  was  reversed,  and 
it  was  decided  that  the  higher  rate  of  duty  on  the  spirit 
grocers'  licence,  under  6  Geo.  4,  c.  81,  was  not  the  dutj 
legaUy  chargeable  on  the  licence  specified  in  6  &  7  WilL  4, 
o.  36.   That  the  excise  officer  thereupon  repaid  the  excess 
exacted,  with  costs  of  suit.  That  on  the  29th  of  May,  1 842, 
the   suppliant   applied    to   the  officer   of  excise   for  a 
licence  to  retail  spirits,  under  6  dc  7  WilL  4,  o.  38,  for  a 
quarter  of  a  year,  ending  on  the  5th  of  July,  1842,  being 
duly  qualified.     That  the  annual  value  of  the  house  for 
which  the  licence  was  required  was  £86,  and  that  the 
duty  legally  payable  on  the  licence  for  such  house  waa 
£2  4s.,  being  the  lower  rate,  and  that  the  suppliant  ten- 
dered that  sum.    That  the  officer  refused  the  amount 
tendered,  and  demanded  £3  Os.  7^,  being  the  higher 
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nte,  wMoh  was  paid  under  inraftost  Tliat  the  eiim-p*i^ 
under  protest  exceeded  the  snm  legally  payable  bj  18b.  6^d^ 
and  that  tk^  snpjSliaort  is  entitled  legally  and  equitably 
to  hmre  thait  eom  returned,  by  the  deebton  in  the  Hxx^ia- 
qner  Court  in  Ireland.  That  the  suppliant  pieeented  to 
tiie  Lozde-of  the  Treasury  a  memorial,  dated  the  24th  of 
Norember,  1645,  praying  for  a  return  of  saoh  ezoess,  with 
damages.  That  their  Lordships  refused  to  comply.  Hiat 
tiie  suppliant  was  informed  and  believed  himself  to  be 
entitled  to  relief  by  petition  of  right,  in  respect  of  any 
daim  he  might  have  uixm  the  Crown  in  reelect  of  the 
said  sum  so  paid  under  oompuLdon^  as  redress  could  not 
be  had  otherwise. 

Praying: — ^That  her  Majesty  would  be  graciously 
pleased  to  order  that  right  and  justice .  be  done  in  this 
bdialf ;  and  for  that  purpose  to  indorse  upon  this  petition 
her  royal  declaration  to  such  ^eot  as  she  should  be  pleased 
to  deem  neoessaiy  in  that  behalf;  and  that  the  suppliant 
might  have  and  obtain  from  her  Majesty  such  further 
and  ot^er  relief  in  the  premises,  as  should  be  by  her 
deemed  just  and  right,  "  and  your  suppliant  as  in  du^ 
bound  unto  your  Majesty  shall  ever  pray,  &a,  &c, 

"  S,  P.  Dixon  (in  person). 

"19,  Charlewood-place,  Pimlioo,  Westminster,  London. 
11th  of  February,  1861." 

Plea  (dated  the  1st  of  May,  18<J1),  by  which  Sir  B. 
Bethell,  Knt.,  her  Majesty's  Attorney-General,  on  behalf 
of  her  Majesty,  informed  the  Court  that  before  and 
at  the  time  of  payment  of  the  said  sum  of  £3  Os.  7^ 
the  suppliant  was  a  person  duly  licensed  under  6  G«  4,  c. 
81,  to  deal  in  and  sell  coffee,  tea,  cocoa-nuts,  chocolate, 
and  pepper,  in  Lreland;  and  that  the  duty  payable  for  the 
said  lioonoe  to  retail  spirits  in  respect  of  the  said  house 
for  the  said  quarter  of  a  year  was  £8  Os.  7^d.  so  paid 
under  protest,  and  no  smidler  sum;  wherefore  the  sup* 
piiant  is  not  entitled  to  a  return  of  any  part  of  that 
sum. 

Replication  (dated  1st  of  July,  1861),  showing  that  the 
said  licence  was  taken  out  after  6  Geo.  4,  c.  81,  and  also 
after  6  &  7  WilL  4,  o.  88,  by  the  suppliant,  he  then  being  a 
person  in  Ireland  duly  licensed  under  the  Acts  for  grant*> 
ing  excise  licences  to  deal  in  coffiee,  teas,  ooooa-nnts, 
chocolate,  or  pepper,  and  a  person  deemed  a  grooer 
within  the  meaning  of  the  laws  of  the  excise  in  force  in 
Ireland,  at  or  immediately  before 6  &  7  WilL  4,  c.  88;  and 
saying  that  the  duty  payable  by  him  for  the  said  licence 
was  not  £3  Os.  7|d.  as  in  the  plea  alleged;  but  was  the 
said  sum  of  £2  4s.  Id.  in  the  petition  mentioned,  and 
therefore  that  he  is  entitled  to  the  return. 

I>emurrer. — ^That  the  replication  is  bad  in  substance; 
and  joinder  therein. 

On  the  10th  of  June,  1862,  the  Court  of  Queens'  Betkoh 
ghve  judgment  for  the  suppliant;  that  the  replication 
was  good,  and  the  suppliant  entitled  to  the  relief  sought; 
and  that  he  recover  the  said  snm  of  16s.,  and  also 
£6  58.  6d.  for  costs  of  his  prosecution  of  the  petition. 

On  the  18th  of  November,  1862,  Sir  W.  Atherton,  Knt, 
her  Majesty's  Attorney-General,  assigned  error  on  the 
record  and  proceedings.  Joinder  in  error,  6th  of  Decem- 
ber, 1862. 

Points  on  behalf  of  the  Queen,  plaintiff  in  error. — 1. 
That  tiieduty  imposed  by  6  Geo.  4,  o.  81,  in  respect  of  the 
licences  of  Irish  spirit  grocers,  was  not  repealed  or  otherwise 
affected  by  the  6  &  7  Will.  4,  c.  38,  and  that  the  sum  paid  hj 
the  suppliant  as  an  Iri^  spirit  grocer  for  his  said  licence 
mentioned  in  the  petition  of  right  was  the  right  sum, 
and  that  the  judgment  of  the  Queen's  Bench,  awarding 
a  return  of  16s.  6^.,  oug^t  to  be  reversed.  2.  That  for 
some  reason  the  petition  of  right  is  bad.  8.  That  the 
idea  is  good.     4.  That  the  replication  is  bad. 

Points  for  argument  on  behalf  of  the  defendant  in  error. 
— ^That  the  duty  imposed  by  the  6  Geo.  4,  o.  81,  in  respect 
of  licences  of  Irish  spirit  grocers  was  repealed  and 
Affeeted,  as  shown  in  the  petition,  by  the  6  &  7  WilL  4, 
c.  88,  and  that  the  sum  paid  Xjj  the  supi^iant  as  an 


Irish  spirit  grooer  for  his  HesDesmcuiioasd  in  hi^pstitioti 
of  right  was  ool  tiie  right  sum,  and  tbat  be  is  eoAitted 
to  return  of  the  part  claimed  hj^  the  pstttisit,  and 
the  judgment  of  the  Queen's  Beaeh,  aiwvrding  a  retazn 
of  16s.  ^d.,  is  oorreet.  2.  Thsft  the  hif^ier  dui^'imposed 
bj  0  Geo,  4,  e.  81,  was^appUoable  only  to  tile  paxttonlar 
spirit  g^rocen'  lieeDoe  defined  by*the  exception^  the  lower 
duty  being  therefore  levied  on  all  other  retaileKsof  spirits. 
That  6^7  Win.  4»  c.  88,  aomuUed  and  made  void  to  all 
intents  and  purposes  tiie  exoepticn  eng^rafted  on  6  Gteo.  4, 
c.  81-,  and  that  aftertiie  p—iiiift  of  the  latter  Aofe  the  pacoper 
duty  payable  bj  the  suppliant  as  a  retailer  <^  spirits  was 
either  the  leswr  dutypayable  by  such  retaalers,  or  none  «fc 
alL  3.  That  the  duty  imposed  bj  6  Geo.  4,  a  81,  on 
spirit  lioenees  granted  to  grooers  in  Ireland  was  a  new  or 
additional  duty,  and  exceeded  the  amount  payable  upon 
a  similar  licence  in  England;  that  it  was  the  duly  of  the 
Lords  of  tho  Tieasuiy,  in  aooordance  with  4  Qteo,  4,  c.  66, 
to  have  reduced  such  duty  to  an  amount  equal  to  thai 
payable  in  England;  and  that  by  virtue  of  this  statute 
and  the  Article  of  the  Union  referred  to  in  it,  the  siq^ 
pliant  is  entitled  to  a  refund  of  the  excess.  4.  That  on 
this  petition  of  right  and  the  pleadings,  the  judgment  of 
the  Irish  Court  of  Exchequer  Chamber  in  the  cose  of  Dick- 
son V.  JPope,  must  be  token  as  a  conclusive  adjudication 
that  the  excess  of  duty  claimed  to  be  returned  was  illegally 
levied.  5.  That  the  petition  of  right,  for  the  same  reason, 
is  good.  6.  Thskt  the  plea  is  bad.  7.  That  the  rejdioa- 
tion  is  good. 

Sir  W,  AtheHon^AUorntfy^OtnercdyiThe  SollHtor-Getur 
ralf  Locke,  Q,C.,  Welshy,  and  Crompton  Mutton  with 
him,)  argued  that  the  judgment  below  should  be  reversed. 
It  was  merely  given  by  the  Queen's  Bench  in  deference 
to  the  decision  of  the  Irish  Exchequer  Chamber  in  JHek- 
s&n  V.  Pape,  7  Ir.  L.  Bep.  108.  Although  this  petition  claims 
only  1 6s.,  the  amount  of  revenue  which  the  question  involves 
is  £40,000  or  £50,000,  and  the  questions  turn  on  6  Geo.  4, 
c.  81,  and  6  &  7  Will.  4,  a  38.  [Bblb,  CJr.—Could  not 
the  question  have  been  raised  in  a  particular  way  in 
Ireland?]  It  was  thought  better  not  to  object  to  the 
petition,  and  to  meet  the  case  upon  its  m^te.  6  &  7 
WilL  4,  a  38,  is  merely  a  jioliee  Aot^  and,  it  is  contended, 
does  not  affeet  the  dnty.  Ths  duty  is  imposed  upon  the 
licence,  and  varies  aooording  to  the  trade  of  the  licensee. 
The  suppliant  has  no  cause  of  action. 

J.  JButtf  Q.C.,  {Wharton  with  him,)  for  the  stqspUant, 
supi)orted  the  judgment  below.  The  lower  duty  enacted 
by  the  Act  of  1825  (6  Geo.  4,  o.  81)  should  have  been 
charged.  The  question  turns  upon  the  construction  to 
be  put  upon  that  Act  and  the  Act  of  1886  (6  &  7  WilL  4, 
c.  38);  and  it  is  for  the  Crown  to  point  out  the  words 
imposing  the  higher  duty.  To  impose  a  duty  the  words 
must  be  plain  and  unambiguous:  Warrington  v.  Fitrbor, 
8  East  242;  Hex,  v.  Winstanley,  1  Cr.  &  J.  441.  It  was 
upon  the  licence,  and  not  upon  the  person,  that  the  duty  was 
imposed  (24  Geo.  3,  a  30);  and  no  distdnotion  should  be 
made  between  the  liabili^  of  grocers  and  that  of  publi- 
csns:  45  Geo.  3,  c.  50,  s.  19;  58  Geo,  3,  a  57,  s.  2.  A 
retailer  in  Ireland  is  one  who  sells  less  than  two  gallons; 
and  if  there  is  such  a  thing  as  a  retailer's  licence,  that  is 
the  thing  chargeable. 


Ihe  Attomey-Oeneral  replied. 


Cur.  adv.  rvU, 


Eblb,  CJT.,  delivered  the  judgment  of  the  Court — By 
this  petition  of  right  the  question  is  raised  whether  the 
stippliant  ought  to  recover  16s.  6d.,  being,  as  he  alleges, 
a  sum  paid  by  him  to  the  collector  of  excise  in  excess  be- 
yond the  sum  due  for  a  licence  under  6  Geo.  4,  c.  81,  s.  2. 
In  answering  that  questi<m  we  confine  onz  attention  to 
the  i)oint  which  has  been  argued  before  us,  without  con- 
sidering whether  the  complaint  of  the  supidiant  was  the 
subject  of  a  petition  of  right  within  the  meaning  of  Mr. 
BoviU's  Aot,  23  &  24  Vict  a  91,  and  also  without  befaig 
bound  fay  the  authority  of  the   Court  of  Bxofaaqner 
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Cliiunber  in   Ireland,  upon  the  same  question  in  the  case 
of  Dici^n  v.    I^ope^  7  Irish  Law  Reports  74.    We  have 
often  admired  the  powers  of  the  Irish  judges  in  grappling 
with  a  doubt  upon  the  law,  and  we  have  read  their 
judgments   in    this  caae  with  that  feeling,  and  although 
we  differ  from   the  judgment  of  the  majority  of  the  Ex- 
chequer  Chamber,  we  do  so  with  sincere  deference,  but 
with  the  moro   freedom  by  reason  of    the    balance    of 
opinion  which  stands  recorded  in  Ireland.    As  in  those 
judgments   all    the  relevant  arguments  are  clearly  and 
ampfy  set  forth,  we  think  tiiat  our  duty  would  be  best 
discharged  by  stating  the  principles  which  govern  our 
decision,  referring  for  more  full  details  to  the.  reports  of 
the  case.     The  question,  then,  is  whether  the  collector  of 
excise  was  right  in  demanding  this  sum  for  the  grant  of 
the  licence  required  by  the  plaintiff.    The  suppliant  in 
his  capacity  of  a  grocer  required  a  licence  to  retail  spirits; 
ihe  collector  demanded  the  amount  due  for  a  grocers' 
licence  under  6   Geo.  4,  c.  81,  s.  2;  the  suppliant  denied 
hia  right  to  that  amount,  on  the  ground  that  the  part  of 
the  Bcfaednle  contained  in  that  section  relating  to  hcenoes 
for  retailing  spirits  to  be  granted  to  grocers  was  repealed 
in  whole  or  in  part  by  6  &;  7  WiU.  4,  o.  38,  s.  3,  so  that  if 
any  sum  was  due  thereunder  it  was  a  less  sum — viz.,  that 
which  was  dne  for  licences  to  retailers  of  spirits  other 
than  grocers.     For  the  purpose  of  seeing  whether  such 
repeal  was  made,  it  may  be  worth  while  to  advert  to  some 
general  principles.    At  common  law  the  right  of  property 
in  spirits  included  the  same  right  of  alienation  as  is  inci- 
dent   to    the  right  of  property  in  other  chattels.     By 
various  statutes  that  right  of  alienation  has  been  quali- 
fied, and  tho   G  Geo.  4,  c.  81,  created  the  qualification  of 
that  right  in  respects  which  have  given  rise  to  the  present 
suit.    The  force  of  every  law  is  its  sanction.    The  force 
of  the  C  Greo.  4,  c.  81,  lies  in  section  26,  which  gives  the 
sanction  to  all  its  provisions,  and  in  respect  of  the  re- 
tailing of  spirits  subjects  every  proprietor  of  spirits  who 
chooses  to  sell  them  by  retail  to  a  liability  to  pay  a  penalty 
of  £100  if  he  is  a  grocer,  or  a  penalty  of  £60  if  he  is 
not  a  grocer.     Supposing  the  statute  had  stopped  there, 
and  as  far  as  this  statute  operates  the  right  of  every  pro- 
prietor of  spirits  to  sell  them  by  retail  would  have  been 
qualified  by  the  liability  to  the  penalty,  if  he  exercised 
that  right.     With  that  qualification  his  right  would  re- 
main the  same  as  before,  in  this  sense— viz.,  if,  being  a 
grocer,  he  chose  to  sell  spirits  by  retail,  and  pay  £100 
every  time  he  so  sold,  he  would  have  conformed  to  the 
law.    "We  draw  attention  to  this  view  because  the  licence 
seems  to  have  been  regarded  in  the  light  of   a  grant 
creating  certain  rights  of  sale,  and  the  duty  payable 
to  be  in   the  nature  of    purchase-money,    to  be  paid 
for   the    grant  of   those  rights;   and   from  these   pre- 
^xaees  it   is   supposed   to   follow  that   if   any  of  those 
rights  which    are   assumed  to   have  been  granted  by 
the  licence   before    the    6    &  7  WilL   4  can  no  longer 
^  granted  since  that  statute,  then    it   is    said    that 
the  purchase-money  attached  by  the  statute  to  one  kind 
of  grant   can   no   longer  be   demanded  if   that    kind 
of  grant  can  no  longer  be  made.    We  think  that  the 
effect  of  the  licence  is  not  correctly  stated  in  this  argu- 
uient.     For  section  26  imposes  a  liability  to  a  penalty 
on  all  sellers  of  spirits  by  retail  exoex)t  those  sellers  who 
^ould  have  taken  out  the  hcenoe   mentioned   in   the 
^^•fcute.    The  Hcenoe,  therefore,  operates  merely  to  exempt 
from  a  liability  to  the  penalty  to  which  the  party  choosing 
to  sell  spirits  by  retail  without  a  licence  is  made  Hable. 
He  acquires  the  right  to  sell  by  the  common  law,  and  he 
^oqoires  merely  an  exemption  fnmi  the  penalty  imposed 
^  section  26  by  the  Hoenoe  under  section  2.    Two  classes 
of  persons  are  entitied  to  obtain  licences:  the  first  dass 
ue  retailers  other  than  grocers,  who  must  be  qualified  in 
the  manner  provided  by  the  statute,  of  which  class  it  is 
*^cient  to  say  that  the  suppliant  was  clearly  not  quali- 
fied to  be  classed  therein;  the  other  class  are  licensed 
'        Siocers,  in  which  class  :he  uippUant  was,  and  his  right 


to  a  Bpbdt  licence  rested  solely  on  his  being  a  lioensed 
grocer.  The  effect  of  the  licence  under  6  Geo.  '4  was  not  ■ 
an  exemption  from  the  penalty  for  every  sale  he  might 
choose  to  make,  but  only  for  sales  within  prescribed  limits. 
As  to  quantity,  they  must  be  sales  of  spirits  not  exceeding 
two  quarts.  As  to  place  of  consumption,  they  must  bo 
sales  of  spirits  not  to  be  consumed  in  the  house  or  on  the 
premises  of  the  seller.  The  words  of  the  schedule  do 
not  import  a  grant  of  any  right  to  sell  either  witxiin  theee 
limits  or  otherwise.  The  description  is  in  effect,  **  every 
grocer  seUing  spirits  in  less  quantity  than  two  quarts  at 
one  time,  and  ta  be  consumed  elsewhere  than  in  the 
seller's  house  or  premises,  shall  pay  so  much.''  The  words 
of  section  4  also  do  not  import  any  grant  of  a  right  to 
selL  The  words  are  in  effect,  "  every  hcensed  grocer 
shall  be  entitled  to  take  out  the  licence  mentioned  in  tho 
schedule,  to  retail  spirits  in  any  quantity  not  exceeding 
two  quarts,  and  to  be  consumed  elsewhere  than  on  his 
house  and  premises."  Mr.  Justice  Jackson,  in  reciting 
this  section  according  to  its  effect  in  his  view,  says  of  it 
(p.  113),  that  the  section  entitled  the  grocer  to  get  a 
licence  authorising  him  to  sell  under  two  quarts  if  to 
bo  consumed  off  the  premises,  and  he  seemed  to  consider 
that  the  licence  was  a  grant  of  an  authority  within 
those  limits  for  a  price,  and  if  a  material  part  of  the  con- 
sideration failed,  the  duty  to  pay  was  at  an  end.  But  if 
the  licence  is  regarded  in  its  true  light,  as  an  exemption 
from  the  penalty  to  which  all  sellers  of  spirits  are  liable 
if  they  do  not  obtain  by  licence  an  oxemi>tion  operative  for 
rates  within  prescribed  limits,  it  may  help  to  the  construc- 
tion of  the  statute  6  &;  7  WiU.  4,  c.  38,  to  which  we  now 
come.  The  purpose  of  the  Act  was  the  prevention  of 
disorder  from  excess  in  the  consumption  of  spirits.  It 
related  to  police,  and  not  to  revenue,  and  it  subjected  tho 
sellers  of  spirits  in  small  quantities  to  supervision  by  the 
officers  of  the  law.  Then  the  effect  of  section  3  is,  that 
every  licence  to  a  grocer  to  retail  spirits  granted  there- 
after should  be  void  unless  it  prescribed,  as  one  limit  to 
his  right  of  sale,  that  the  quantity  must  not  be  less  than 
a  pint.  The  section  assumes  that  the  provisions  of  the 
6  Geo.  4,  c.  81,  relating  to  the  licences  to  grocers  to  sell 
spirits,  are  in  force,  and  that  the  limits  prescribed  therein 
are  in  operation,  and  enacts  that  one  further  limit  (in 
respect  of  quantity)  shall  be  prescribed  in  addition  to  tjie 
two  limits  that  before  existed  in  respect  of  quantity  and 
place  of  consumption;  and  subject  to  that  alteration  the  li- 
censes to  grocers  thereafter  to  be  granted  should  be  the  same 
as  they  were  before  the  Act  passed.  No  grocer  is  obliged  to 
retail  spirits:  if  he  chooses  to  do  so,  he  may  either  pay 
the  penalty  or  take  out  a  licence.  If  he  chooses  to  take 
out  a  lioence  he  must  take  that  which  the  law  allows, 
and  the  licence  under  the  6  Geo.  4  is  the  only  one  which 
the  law  allows  to  a  retailer  in  the  capacity  of  a  grocer. 
That  licence  must  be  obtained  in  the  manner  and  upon 
the  terms  required  by  that  statute,  and  amongst  the  rest, 
on  payment  of  the  sum  now  in  question.  The  suppliant,  • 
as  grocer,  has  chosen  to  be  a  retailer  of  spirits,  and  he  would 
have  been  clearly  liable  to  a  penalty  under  6  Geo.  4  if  ho 
had  not  exempted  himself  therefrom  by  the  operation  of  the 
licence  which  he  obtained.  That  was  the  only  operation  it 
ever  had,  and  it  has  had  the  same  operation  since  the  6  &  7 
WilL  4  as  before.  It  is  not  important  to  consider  further 
the  effect  of  the  Srd  section — ^that  is,  where  it  creates  a 
new  licence  under  which  a  grocer  retailing  at  his  grocery 
establishment  should  be  restricted  to  a  pint  as  a  mini- 
mum, and  if  he  had  other  pr^nises  distant  a  quarter  of 
a  mile  from  the  grocery  establishment,  he  might  have  a 
licence  without  that  restriction,  as  put  by  Mr.  Justico 
Jackson;  and  when  it  takes  off  the  limit  in  respect  of 
two  quarts  as  a  maximum,  or  is  capable  of  producing  the 
results  attributed  to  it  by  some  others  of  the  learned 
judges.  The  notion  that  retailers  of  spirits  should  bo 
exempt  from  the  whole  or  any  part  of  the  duty  on  their 
licenced  imposed  by  one  statute  because  a  later  statute 
has  introduced  regulations  which  diminish  their  snle,  aa 
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a  general  proposltiouy  revolts.  It  would  give  a  right  to 
all  pabllcans  to  be  suppliants  for  a  return  of  duty  im- 
posed by  a  statute  prior  to  statutes  containing  regulations 
which  diminish  their  profits;  such  as  those  for  closing 
their  houses  at  certain  hours,  or  the  like.  Such  a  claim, 
we  think,  would  not  find  any  judicial  support;  and  yet 
the  principle  on  which  the  suppliant's  claim  is  founded 
appears  to  be  the  same.  The  opinion  that  statutes  passed 
with  the  intention  of  imposing  a  tax  are  to  be  so  con- 
strued as  ts  defeat  that  intention,  provided  the  words 
admit  of  several  constructions,  and  any  of  the  construc- 
tions would  have  that  effect:  also  the  opinion  that  if  the 
words  admit  of  a  doubt  in  the  mind,  either  of  the  tax  col- 
lector or  the  tax  payer,  the  one  ought  to  refuse  to  collect, 
and  the  other  to  pay,  appears  ta  us  to  require  limitation. 
Effect  is  to  be  given  to  the  intention  of  the  Legislature,  to  be 
collected  from  the  context  of  the  whole  statute  construed 
with  reference  to  the  purpose  expressed  therein.  It  is  no 
part  of  the  duty  of  the  judges  to  endeavour  to  defeat  the 
intention  of  the  Legislature,  either  in  respect  of  the  impo- 
sition of  a  tax  or  otherwise:  the  whole  community  has  an 
eiual  interest  that  every  part  of  it  should  contribute  its 
quota  to  the  general  income  derived  from  taxes,  and  all 
statutes  are  to  be  construed  by  the  rules  that  tend  to  the 
discovery  of  the  intention  of  the  Leg^islature  expressed 
therein;  and  it  is  only  where  there  is  nothing  to  show 
which  of  two  constuctions  is  true  that  maxims  of  such 
dangerous  tendency  as  those  which  prevailed  with  the 
Exchequer  Chamber  in  Ireland  can  be  allowed  to  have 
any  operation.  If  such  maxims  had  been  elimenated,  and 
each  judge  had  been  called  on  to  say  what  was  the  inten- 
tion of  the  Legislature,  gathered  &om  the  two  statutes 
taken  together,  we  think  that  the  answer  would  have 
been  unanimous,  and  that  all  would  have  agreed  that 
judgment  should  be  given  for  the  defendant. 

Judgment  reversed. 

Attorneys  for  the  Crown,  The  Solicitors  for  the  Inland 
Revenue. 


EX.  C. 


Gay  r.  Matthews.* 


June  13. 


Quarter  Sessions — Costs  of  appeal  against  poor^ate,  form 
of  order  for  payment  of — Clerk  of  peace — 12  ^13  \%ct, 
c.  45,  s.  5—11  ^  12  Vict.  c.  43,  s.  27. 

By  12  ^  13  Vict.  c.  45,  s.  5,  courts  of  quarter  sessions 
mayy  upon  any  appeal,  order  tlus  losing  party  to  pay  tJie 
costs  "  to  tlie  other  party y^  to  he  recoverable  in  the  manner 
provided  by  II  J^  12  Vict.  o.  43,  s.  27.  That  section 
enacts  that  wliere  on  the  appeal  there  mentioned  the  Court 
orders  eitlter  party  to  pay  costs,  such  order  shall  direct 
such  costs  "  to  be  paid  to  tlie  clerk  of  the  peace  of  such 
court,  to  be  by  him  paid  over  to  tlie  party  entitled  to  the 
tame,"  S^^c. 

Held  (affirming  the  judgment  of  tlie  Qu^en*s  Bench), 
that  an  order  under  12  <J'  13  Vict.  c.  45,  s.  6,  for  tJie  pay- 
ment of  tlie  costs  of  an  appeal  against  a  poor  rate,  direct- 
ing  the  losing  party  to  pay  such  costs  to  tlie  clerk  of  the 
peace,  to  be  by  him  paid  over  to  tlie  successful  party,  was 
riglUly  made. 

Appeal  against  a  judgment  of  the  Court  of  Queen's 
Bench  upon  demurrer,  rei)orted  ante  89,  and  32  L.  J.  Q.  B. 
69. 

H.  Jatnes,  for  the  plaintiff,  the  appellant. — In  an  action 
of  replevin  the  defendant  has  justified  the  trespasses  al- 
leged under  a  distress.  The  plea,  after  reciting  an  ai>- 
peal  by  the  defendant  to  quarter  sessions  against  a  poor- 
rate,  a  reference  of  the  matter  to  arbitration,  and  an 
award  thereupon,  goes  on  to  state  that  the  Quarter  Ses- 
sions ordered  the  appellant  to  pay  an  amount  for  the 
respondents'  and  arbitrators'  costs  "  to  the  clerk  of  the 

♦  Coram, — Eble,  C.  J.,  PoLLOCK,  C.B.,  Williams  and 
WiLLES,  JJ.,  and  Bbamwsll  and  Chaknbll,  BB. 


peace  of  this  court,  to  be  by  him  paid  over  to  the  parties 
entitled  to  the  same;"  that  notice  thereof  was  given  to 
the  appellant;  that  the  clerk  of  the  peace,  after  three 
weeks  had  elapsed,  had  certified  that  the  amount  named 
had  not  been  paid,  and  that  the  Quarter  Sessions  had 
thereupon  ordered  the  distress.  The  order  is  made  under 
12  &  13  Vict.  c.  45,  s.  5,  which  enacts  that  on  any  appeal 
to  quarter  sessions  the  Court  may  order  the  party  against 
whom  the  same  shall  be  decided  to  pay  **to  the  other 
party  "  such  costs  as  may  appear  reasonable  **  to  be  re- 
coverable in  the  manner  provided  for  the  recovery  of  oosts 
upon  an  appeal  against  an  order  or  conviction,  by  11  &  12 
Vict  c.  43,  8.  27."  That  section  enacts  that  such 
order  shall  direct  such  costs  '^  to  be  paid  to  the  clerk  of 
the  peace,"  *'  to  be  by  him  paid  over  to  the  party  entitled 
to  the  same,"  and  that  it  shall  state  within  what  time 
the  money  is  to  be  paid,  and  that  if  not  paid  within  the 
time  limited,  upon  application  the  clerk  shall  grant  a 
certificate  of  the  non-payment.  The  plea  is  bad,  for  the 
order  for  payment  of  costs  is  bad.  The  question  is 
whether  the  order  ought  not  to  make  the  money  payable 
to  the  successful  party  in  accordance  with  the  words  of 
12  Sc  13  Vict.  c.  45,  s.  5.  It  is  submitted  that  that  sec- 
tion points  out  the  form  of  the  order,  and  that  by  it  the 
money  should  be  made  payable  to  the  other  party;  and 
that  ihe  words  "  to  be  recoverable  "  have  reference  only 
to  the  process  by  which  the  order  is  to  be  enforced,  and 
not  to  the  form  of  the  order  itself.  The  words  of  the 
two  sections  having  reference  to  the  form  of  order  are  in- 
consistent, and  those  in  the  more  recent  statute  apply: 
B.  V.  Huntley,  3  E.  &  B.  172.  It  is  a  hard  case:  the 
plaintiff's  costs  amount  to  £600. 

MUward,  eontn),  was  not  called  on. 

Eble,  C  J". — I  think  the  judgment  of  the  Queen's  Bench 
should  be  afi&rmed.  The  statute  12  &  13  Vict  c.  45,  a.  o, 
authorises  the  Court  of  Quarter  Sessions  to  order  the  losing 
party  to  pay  the  costs  of  the  appeal  to  the  other  party; 
and  this  order  directs  the  costs  to  be  paid  to  the  derk  of 
the  peace  to  be  by  him  paid  over  to  the  party  entitled  to 
the  same.  The  statute  11  &  12  Vict,  shows  how  the  costs 
are  to  be  recovered;  and  provides  that  in  case  they  are  not 
paid  within  tHb  time  limited  by  the  order,  upon  the  ap- 
plication of  the  party  entitled  to  receive  them,  the  clerk 
of  the  peace  shall  give  his  certificate  that  they  have  not 
been  paid;  and,  upon  production  of  such  certificate  to  a 
justice,  a  distress  warrant  may  issue.  Construing  the 
two  statutes  together,  I  think  that  the  proper  form  for  such 
order  is  an  order  directing  payment  to  be  made  to  the 
clerk  of  the  peace  to  be  by  him  paid  over  to  the  party 
entitled.  It  is  proper  that  the  order  should  be  to  make 
payment  to  the  clerk  of  the  peace,  and  then,  if  the  mon^ 
is  not  paid,  he  must  give  his  certificate,  and  it  is  recover- 
able as  provided.  B.  v.  Auntley  was  a  peculiar  case.  I 
regret  the  large  amount  of  the  oosts  of  this  appeal;  but 
that  is  a  matter  wholly  foreign  to  the  logical  reasons  of 
our  decision. 

The  rest  of  the  Coubt  concurred. 

Judgment  affirmed. 

Attorney  for  the  plaintiff,  Westall, 


.C. 


June  15. 

Pym,  Administratrix,  v.  The  Gbeat  Nobthbrn 
Railway  Company.* 

Negligence,  action  by  administrator  for'  injury  from 
death  by — 9  4*  10  Vict.  c.  98 — Probability  of  pecuniary 
advantage —  Cause  of  action — Evidence, 

In  an  action  <w  9  ^  10  Vict.  c.  9S,for  injury  resulting 
from  death,  held  {affirming  the  judgment  of  the  Queen^s 

*  Before  Eble,  C J.,  Pollock,  C.B.,  Williams  and 
Willes,  JJ.,  Bbamwell  and  Chaitnell,  BB. 


VoL  XL    [Jnly  25.  l»6».] 


THE  W 


^^^^J^^ORTER. 


923 


Ck>]iKON  Law. 


PtM  V,  GM5A.T  T^^^THSBN  fe^i^^^Y  q^^ 


Comi  OK  Law. 


Bench),  that  the  ewtinetion  of  a  reasonable  probability  9f 
pecuniary  benefit  from  the  income  of  the  deceased  is  a 
4^fieient  damage  to  render  the  action  maintainable. 

Where  an  intestate,  who  teas  kiUed  by  a  railway  accir 
dent,  was  possessed  of  personalty  amounting  to  about 
£3,400  and  wets  tenant  for  life  of  an  estate  in  land  worth 
nearly  £4,000  per  annum,  with  remainder  to  his  eldest 
son  in  tail;  and  by  settlement  a  jointure  of  £1,000  per 
4imnnm  was  settled  on  his  wife,  and  £20,000  secured  to 
the  younger  children  on  his  death, 

Held  {affirming  the  judgment  of  the  Queen^s  Bench), 
that  the  widow  and  younger  children  had  a  sufficient  ex- 
pectation of  pecuniary  interest  from  the  continuance  of 
the  l\fe  of  the  deceased  to  maintain  an  action  for  injury  by 
the  death. 

Appeal  against  a  judgment  of  the  Ck>Qrt  of  Queen's 
Bench,  discharging  a  role  to  enter  a  yerdict  for  the  de- 
fendant, or  a  non-suit,  reported  10  W.  R.  737,  2  B.  &  S 
760. 

This  was  an  action  under  Lord  Campbell's  Act,  9  &  10 
Yiot.  c.  93.  The  plaintiff  sued  as  the  widow  and  adminis- 
tratrix of  her  late  husband,  on  behalf  of  herself  and  eight 
younger  children,  for  compensation  for  loss  sustained  by 
them  in  consequence  of  the  death  of  the  intestate  by  an 
accident  to  a  railway  carriage  of  the  defendants  in  which 
he  was  travelling.  The  deceased  was  tenant  for  life  of  an 
estate  in  land,  worth  a  little  short  of  £4,000  per  annum. 
By  a  settlement  executed  in  1847  a  jointure  of  £1,000  per 
annum  was  settled  on  his  wife,  and  a  sum  of  £20,000 
waa  secured  to  the  younger  children  at  his  death.  The 
estate  itself  passed  under  the  entail  to  his  eldest  son.  The 
personal  property  amounted  to  about  £3,400.  He  left 
eight  younger  children  under  twelve  years  of  age. 

At  the  trial  Cockbum,  C.J.,  left  it  to  the  jury  to  say 
whether  the  death  was  occasioned  by  the  negligence  of  the 
defendants  or  their  servants;  and  told  them  that,  in  esti- 
mating the  amount  of  damages,  they  must  not  take  into 
consideration  any  pain  of  mind  or  wounded  feeling  caused 
to  the  widow  or  children  by  the  death,  and  must  assess 
damages  solely  as  compensation  for  pecuniary  loss  sustained 
by  them  in  consequence  of  it ;  that  they  might  take  into  con- 
sideration the  loss  of  the  advantages  of  superior  education, 
flocial  xiosition  and  personal  comforts,  of  which  the  father's 
income,  had  he  lived,  would  have  secured  the  benefit  and 
enjoyment  to  the  family;  and  also  the  loss  of  that  provi- 
sion which  it  was  to  be  presumed  that  the  deceased,  as 
a  prudent  father  of  a  family,  would  have  made  by  saving 
from  his  income,  for  the  benefit  of  his  wife  and  younger 
children. 

The  jury  found  a  verdict  for  the  plaintiff:  damages, 
£  1 3,000 ;  apportioning  £  1 ,000  for  the  widow,  and  £  1 ,500 
for  each  of  the  younger  children.  No  compensation  was 
awarded  to  the  eldest  son,  he  having  succeeded  to  the 
entculed  estate. 

A  rule  moved,  in  pursuance  of  leave  reserved,  to  enter 
a  verdict  for  the  defendants,  or  non-suit  on  the  ground 
that  no  cause  of  action  was  established  by  the  evidence; 
or  for  a  new  trial,  on  the  ground  that  the  damages  were 
excessive;  was  subsequently  discharged,  ui)on  the  condi- 
tion, to  which  the  plaintiff's  counsel  assented,  that  the 
damages  should  be  reduced  to  £1,000  to  the  widow,  and 
£1,000  to  each  of  the  younger  children. 

Hawkins,  Q.C.,  (Boll  with  him,)  for  the  appellants,  the 
company. — ^The  question  is  whether  this  action  is  main- 
tainable. The  main  contention  for  the  defendants  is  that, 
inasmuch  as  the  whole  of  the  intestate's  property  is  pre- 
served to  his  family,  no  pecuniaiy  loss  has  been  suffered 
snfQcient  to  give  a  cause  of  action.  The  property  is  still 
in  the  family,  though  not  distributed  amongst  them  as  the 
intestate  himself  might  have  distributed  it.  If  the  de- 
ceased had  lived  he  would  have  suffered  no  pecuniaiy  loss. 
His  personal  sufferings  are  not  the  subject  of  compensa- 
tion: Blaie  v.  Midland  Railway  Company,  18  Q.  B.  93. 
It  was  not  the  object  of  the  statute  under  which  the 


pMntiff  sues  to  give  a  right  to  recover  a  different  class 
of  damages  from  what  the  deceased  himself  might  have 
recovered  if  he  had  lived.  Its  object  was  to  continue  to 
the  personal  representative  a  right  of  action  which  the 
deceased  would  have  had  except  for  death.  The  intestate 
during  his  lifetime  might  have  sued  for  his  personal  suf- 
fering, for  pecuniary  loss  suffered  by  the  loss  of  earn- 
ing, if  any.  The  administratrix  can  sue  for  the 
last  cause  only,  and  in  that  respect  no  loss  has 
been  incurred.  The  words  of  the  first  section 
of  the  Act,  "  the  person  who  would  have  been  liable  if 
death  had  not  ensued  shall  be  liable,"  &c.,  support  this 
view.  If  the  deceased  had  been  disabled  for  life  he  might 
have  recovered  a  sum  sufficient  to  produce  an  income 
equivalent  to  his  earnings.  [Pollock,  G.B. — ^There  are 
several  instances  of  biahops  retaining  their  sees  after 
they  have  become  incapacitated  for  their  duties.  Chief 
Justice  Mansfield  held  office  for  two  years  without  going 
circuit,  or  discharging  any  duty  connected  with  his 
office.]  If,  after  a  railway  accident  from  negligence,  a 
bishop  continued  year  after  year  to  receive  his  salary,  he 
could  only  sue  for  his  personal  suffering.  The  question 
of  damages  in  this  action  is  confined  to  pecuniary  loss :  Oil- 
lard  V.  Lancashire  and  Yorkshire  Railway  Company,  cited 
18  Q.  B.  103.  The  loss,  whatever  it  may  be  to  the  mem- 
bers of  the  family  individually,  is  the  result  of  the  intes- 
tate's improvidence  in  not  making  a  will,  and  for  that 
the  defendants  ought  not  be  made  liable.  A  man  in  the 
prime  of  life,  making  by  his  business  or  profession 
£10,000  per  annum,  and  permanently  injured,  would  be 
entitled  to  recover  a  large  sum;  but  not  so  a  man  with 
£200,000  in  the  funds.  [Pollock,  C.B. — Have  you  met 
with  any  case  in  which  the  Courts  have  noticed  in  reduc- 
tion of  damages  life  insurances  left  by  a  deceased  for  the 
benefit  of  his  family?]  [Hicks  v.  The  Abergavenny  and 
Eereford  Railway  Company,  tried  in  London,  not  repoxted, 
was  referred  to]. 

BovUl,  Q.C.,  {Lush,  Q.C.,  and  GaHli,  with  him,)  for  the 
plaintiff. — ^This  is  a  new  cause  of  action  created  entirely 
by  the  statute;  and  it  is  established  by  the  decisions  of 
all  the  Courts  that  the  extinction  of  a  reasonable  expec- 
tation of  pecuniary  advantage  from  the  continuance  of 
the  life  of  the  deceased  is  sufficient  ground  for  maintain- 
ing it.  BlaWs  case,  18  Q.  B.  93;  Franklin's  case,  3 
H.  &  N.  211,  G  W.  R.  673;  BaUon's  case,  4  C.  B. 
N.  S.  296,  6  W.  R.  574.  The  question  is  not  as  to 
the  amount,  but  simply,  whether  there  was  evidence 
to  go  to  the  jury.  The  children  have  been  deprived 
of  the  probable  means  of  receiving  a  imiversity  or 
public  school  education.  The  case  is  directly  within 
the  intention  of  the  Act,  which  was  not  meant  merely  to 
continue  an  old  cause  of  action,  but  to  give  a  new  one 
for  damages  for  which^the  deceased  never  could  have  sued, 
to  be  assessed  on  a  new  and  totally  different  principle 
from  that  in  any  action  in  which  he  might  have  recoveied. 
The  settlement  was  a  benefit  to  the  company,  as  it  was 
ground  for  the  reduction.     [He  was  stopped.] 

Hawkins  xepVi'&dL.  [Pollock,  C3. — ^We  have  nothing 
to  do  with  any  misdirection.  The  point  reserved  was 
whether  any  damage  was  sustained  to  give  a  cause 
of  action.  Though  we  might  all  think  that  some  of 
the  directions  as  to  damages  were  wrong,  we  think  the 
plaintiff  is  entitled  to  recover  something.  There  is  no 
motion  against  the  direction  of  the  judge.  Can  it  be 
said  that  if  a  reasonable  expectation  of  pecuniaiy  bene- 
fit is  a  ground  for  maintaining  the  action,  as  it  has 
been  held  in  all  the  courts,  there  was  here  no  reasonable 
expectation  that  the  father  would  have  done  something 
to  advance  the  children  beyond  what  they  will  have 
under  the  settlement  ?] 

Eble,  CJ. — ^We  are  of  opinion  that  the  judg- 
ment below  should  be  affirmed.  The  question  is 
whether  there  was  any  evidence  which  a  judge 
should  leave  to  the  jury.    We  think  there  was.    The 
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goyeming  quttstdon  appearato  us  to  be  wliethjer  thdx^  .orj^ 
any  evidence  of  a  reasonable  expectation  oi  pecni***'*^ 
benefit  to  the  plaintiff  from  the  income  of  the  intesW^. 
The  facts  may  be  shortly  stated: — ^The  deceased  hA^  a 
large  income;  and  by  a  settlement  which  he  made  £1,000 
aryear  was  to  go  to  his  wife,  a  snm  of  £20,000  to  his  yoon- 
ger  children.  The  rest  would  go  to  his  eldest  son.  It  was  in 
evidence  that  down  to  the  time  of  his  death  the  deceased 
was  living  with  his  family  as  the  head,  and  was  bringing 
up  his  children  in  a  way  which  such  an  income  as  he  was 
receiving  would  command.  The  jury  were  bound  to  give 
damages  in  respect  of  any  sums  of  money  which  they 
might  consider  would  have  been  expended  for  those  pur- 
poses, because  the  children  were  deprived  of  that  money 
by  the  death  of  the  intestate.  The  decisions  in  Franklm*i 
ease,  and  in  Daltons  case  show  that  a  reasonable  proba? 
bility  of  a  pecuniary  advantage  is  an  item  which 
the  jury  may  take  into  their  consideration.  Those  were 
oases  in  which  parents  received  oompensation  for 
the  loss  of  pccuniaiy  benefit,  which  they  would  probably 
have  derived  from  the  diildren  except  for  the  death.  In 
the  present  case  the  same  ordinary  events  substantially 
occur  as  in  those  cases,  with  a  change  in  the  situation  in 
life  of  the  x>arties.  The  cause  of  action  is  the  probability 
of  pecuniary  benefit  from  the  income  of  the  person  who 
has  died*  Where  that  income  is  transferred  to  another 
channel,  the  individuals  who  would  probably  have  derived 
benefit  from  part  of  it  may  be  deprived  of  that  part.  The 
present  case  is  analogous  to  Fraitkl'm^s  and  Dalton*s 
cases.  We  are  also  of  opinion  that  Mr.  Hawkins'  second 
point  fails — viz.,  that  inasmuch  as  the  whole  of  the 
income  is  preserved  to  a  particular  class,  there  is  no  oause 
of  action.  Tlie  remedy  under  the  statute  is  not  given  to 
the  class,  but  to  the  executor  or  administrator,  for  the 
benefit  of  certain  ixjrsons  named;  and  the  jury  must  look 
to  see  how  the  interest  of  each  of  those  parties  has  been 
affected  by  the  death.  The  third  ground  of  objection 
that  the  damao^cs  were  too  remote,  is  met  by  the 
answer  given  to  the  second.  Wo  limit  the  present  judg- 
ment to  the  rale  laid  down  above.  If  there  was  any 
evidence  of  anything  to  form  any  item  of  damage 
the  verdict  must  stand;  but  I  should  require  further  time 
for  consideration  if  it  were  necessary  to  decide  upon  the 
right  to  recover  in  respect  of  each  of  the  items  which  the 
jury  were  directed  to  take  into  their  consideration. 

Judgment  affirrjied. 

Attorneys  for  the  company,  the  defendants,  Johnson, 
Ihrrju/uir,  ^*  Leach, 


as.    BbThiv. 
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I'.C.  May  30;  July  18. 

J^  parte  Albxandbb. 

Bankruptotj  Act,  18(51,  s.   197 — Tetist  deed — P^twer  of 
suwtmotUng  third  persons  at  the  instance  of  trustee. 

Trustees  and  creditors  nnder  a  trust  deed  duly  registered 
under  the  Bankruptcy  Act  of  I  SGI  luive  the  same  powers, 
rights,  and  prieileges,  including  that  of  summoning  itit- 
nesses,  which  are  possessed  by  assignees  attd  creditors 
under  a  fiat  in  bankruptcy, 

A  commissioner  in  bankruptcy  is  bound  to  grant  a  sum^ 
mons  to  examine  a  tliird  person  at  the  instance  of  persons 
claiming  nnder  a  trust  deed, 

l^iis  vras  an  appeal  from  an  order  of  Mr.  Oommissioner 
Perry,  of  the  district  Court  of  Bankruptcy  in  LiverpooL 

The  appellant,  Mr.  W.  Alexander,  was  trustee  of  a  trust 
deed  for  the  benefit  of  the  creditors  of  Messrs.  Thin  & 
Flett,  executed  the  21st  of  May,  1862,  and  duly  re- 
gistered.    A  summons  had  been  taken  out  at  the  in- 


rtanoe  of  the  trustee,  requiring  L.  Joytse  pecBonaUy  to 
attend  at  the  said  €k>urt  to  be  eocamined  by  virtse  of  the 
statute,  and  to  produce  all  books  relating  to  transao- 
tions  between  him  and  Messrs.  Thin  ic  Flett  He  accord- 
ingly attended,  but  objected  to  be  sworn  and  examined 
tUl  it  had  been  proved  that  the  trust  deed  had  been 
assented  to  by  three-fourths  in  number  and  value  of  tho 
creditors.  The  learned  Commimrioner  dismlswd  Jo^oe 
from  the  aammons,  on  the  gp^und  that  that  waa  aoi> 
proved.    From  this  decision  the  trustee  appealed. 

The  case  was  argued  before  the  Lord  GhaQodk>r  on  the 
30th  of  May,  aad  was  directed  by  his  Lordship  to  ataad 
over.    It  was  re-argued  on  the  18th  of  July. 

W.  if.  James,  Q,C.,  for  the  appellant,  submitted  that 
the  trustee  had  power  under  the  statute  to  require  third 
persons  to  be  examined.  The  power  of  smnmoning  third 
persons  to  be  examined  in  bankruptcy  had  its  origin  in 
the  oemmenoement  of  the  bankruptcy  system  in  this 
country.  This  api)eared  from  84  &  35  Hen.  8,  c.  4,  ancl 
was  continued  in  the  13  Eliz.  c.  7,  1  Jas.  1,  c.  15, «.  10, 
and  6  Geo.  4,  c.  16,  s.  33,  which  last  statute  received  a 
judicial  interpreta^on  in  Cooper  v.  Harding,  7  Q.  B.  928. 
He  referred  to  the  Bankruptcy  Act  of  18G1,  ss.  180,  197. 

Bardswell,  on  the  same  side. 

Nifrtk,  for  the  witness,  contended  that  the  Court  had  a 
discretion  whether  a  witness  should  be  examined  or  nai. 
The  provisions  of  ihe  189th  section  were  not  indaded  in 
the  197th. 

The  Lord  Chaxcellob. — ^When  this  matter  was  origi- 
nally mentioned  to  me  I  felt  some  anxiety  on  the  subject, 
because,  if  I  had  acceded  to  the  application,  it  would  have 
had  the  effect  of  g^iving  to  the  trustee  under  this  trust 
deed  the  very  extraordinary  power  which  has  been  con- 
ferred by  the  statute  certainly  upon  the  commissioner  in 
the  Court  exercising  jurisdiction  in  bankruptcy.  I 
have  always  felt  that  this  was  a  power  of  a  very  singular 
and  anomalous  character,  and  but  little  to  be  reconciled 
with  the  principles  upon  which  our  jurisprudence  and  tho 
administration  of  justice  usually  proceed.  It  was,  there- 
fore, my  desire  to  have  the  matter  thoroughly  examined, 
in  order  that  I  might  not  make  a  decision,  giving  a  trustee 
the  opportunity  of  exercising  this  power,  except  after  full 
researdi,  and  upon  being  fully  satisfied  of  its  being  pos 
sessed  by  the  trustee.  The  difficulty  that  occurred  to  me 
was  this,  whether  the  power  was  not  possessed  exclusively 
by  the  Court.  If  it  is  a  power  which  was  formerly 
possessed  by  the  assignees — if  it  was  formerly  a  right  of 
the  assignees,  or  a  remedy  of  creditors  under  Vkfiat,  there 
is,  as  a  matter  of  course,  a  corresponding  power,  rights 
and  remedy  given  to  the  trustees  of  a  registered  deed,  and 
to  the  creditors  who  have  given  their  assent  to  that  deed. 
It  was,  therefore,  with  a  desire  of  ascertaining  whether 
this  power  of  summoning  persons  suspected  of  having 
part  of  the  estate  of  the  bankrupt  in  their  possession,  or 
of  being  indebted  to  him,  to  appear  in  the  Court  of  Bank- 
ruptcy without  the  ordinary  protection,  which  in  a  suit 
filed  for  discovery  is  afforded  to  the  defendant,  was  the 
settled  right  of  assignees  or  creditors  imder  a  bankruptcy 
that  I  desired  the  matter  to  stand  over.  The  197th  sec- 
tion is  as  follows : — ^**The  debtor,  creditors,  and  trustees, 
parties  to  such  deed,"  shall,  **  in  all  matters  relating  to 
the  estate  and  effects  of ''  the  debtor,  "  have  the  beaefit 
of  all  the  provisions  of  this  Act,  in  the  same  or  like 
manner  as  if  the  debtor  had  been  adjudged  a  bankrupt, 
and  the  creditors  had  proved,  and  the  trustees  had  been 
^pointed  creditors'  assignees  under  such  bankruptcy; 
and  the  existing  trustees  of  any  such  deed,  and  the  credi* 
tors  under  the  same,  shall,  as  between  themselves  reqieo* 
tively,  and  as  between  themsdvea  and  the  debtor,  amd 
againtt  third  persons,  have  the  same  powers,  rights,,aiid 
remedies,  with  respect  to  the  debtor  and  his  estate 
and  effects,  and  the  ooUeotion  and  recovexy  of  the 
same,  as  are  possessed  or  may  be  nsed  or  escemised 
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interfered  with  railway  companies  upon  an  interlocU*^^ 
application  like  the  present  in  a  very  clear  case,  w^^lQ  it 
was  beyond  dispute  that  the  ground  in  question  was  a 
part  of  the  plaintiff's  "  honse  **  properly  so  called.  Upon 
this  point  it  was  not,  in  his  Honour's  opinion,  important 
to  consider  whether  the  property  was  comprised  in  the 
same  demise  or  not.  It  might  be  part  of  the  same  de- 
mise, and  yet  the  lessee  might  have  separated  it  from 
what  could  properly  be  called  his  "house."  Here  the 
plaintiff's  house  stood  upon  a  piece  of  ground  with  a 
garden  before  and  behind  it,  and  with  a  highway  in 
front;  the  property  in  question  lying  on  the  opposite 
side  of  the  highway.  It  was  true  that  if  a  person  were 
informed  that  the  garden  on  the  opposite  side  of  the  road 
was  held  with  the  house,  the  statement  would  be  intelli- 
gible; but  no  one  could  bond  fide  consider,  in  the  absence 
of  such  information,  that  any  part  of  the  opposite  side  of 
the  highway  belonged  to  the  house  as  an  appurtenant 
His  Honour  would  not  decide  the  question  in  dispute  at 
this  stage  of  the  cause,  and  therefore  would  not  grant 
the  injunction,  but  would  leave  the  plaintiff  to  prove 
his  case  at  the  hearing.  The  costs  of  the  present  motion 
to  be  costs  in  the  cause. 

Solicitor  for  the  plaintiff,  AsJib^, 

Solicitors  for  the  defendants,  Faithful,  Sons,  4'  Coode. 


M.B.  POKSABDIN  r.  Stear.  July  9. 

Practice — Motion  to  dismiss — Cons.  Ord,  xxxiii.,  r.  10. 

A  motion  by  a  defendant  to  dismiss  a  hill  for  want  of 
prosecution  was  refused  mith  costs^  where  tlie  notice  of  mo^ 
tion  was  screed  before  the  time  fixed  by  the  S3rd  Cons, 
Order y  r,  10,  after  which  a  defendant  miglvt  move  to  dis- 
miss^ had  elapsed,  although  the  tim^  had  expired  before 
ituftion  came  on  to  be  heard. 

The  defendant's  answer  in  this  cause  was  filed  on  the 
18th  of  April  last,  and  the  time  required  by  the  Consoli- 
dated Order  xxxiii.,  rule  10,  art  1,  to  elapse  before  the 
defendant  could  move  to  dismiss  for  want  of  prosecution, 
expired  on  the  8th  of  July  instant.  On  the  6th  of  July 
the  defendant  served  a  notice  that  he  should,  on  the  0th 
instant,  move  to  dismiss  the  bill  for  want  of  prosecution. 
This  motion  was  now  brought  on.  An  objection  was 
taken  that  the  motion  was  irregular,  the  time  fixed  by 
the  order  not  having  expired  when  the  notice  of  motion 
was  given. 

J)e  Oex,  for  the  defendant,  contended  that  it  was  suffi- 
cient if  the  time  had  expired  when  the  motion  came  on 
to  be  heard. 

Selmyn,  Q.C,  and  W,  D,  Gardner,  for  the  plaintiff, 
were  not  called  upon. 

The  Hasteb  of  the  Rolls  held  that  the  notice  of 
motion  was  given  too  soon,  and  refused  the  motion  with 
costs. 

Solicitor  for  the  plaintiff,  J.  W,  Nicholson, 


M»H.  jte  Keynsham  Company.  July  16. 

Winding-up — Voluntary  resolution — Action  against  com-' 
pany — Injunction — Companies  Act,  1862,  s,  138. 

The  Court  of  Chancery  has  jurisdiction  under  the  138fA 
section  of  the  Companies  Act,  1862,  to  make  an  order 
restraining  a  creditor  from  suing  a  company  which  is  in 
course  of  being  wound  up  voluntarily. 

In  this  matter  a  resolution  had  been  duly  passed  imder 
the  provisions  of  the  Companies  Act,  1862,  to  wind  up  the 
company  voluntarily,  and  the  company  was  in  course  of 
such  winding-up.  An  action  having  been  brought  by  a 
creditor  against  the  company  since  the  resolution,  the 


liquidator  now  moved  for  an  injunction  to  restrain  this 
action. 

BaggdUay^  Q.C.,  and  Roxburgh,  appeared  for  the 
liquidator.  They  referred  to  the  138th  section  of  the 
Companies  Act,  1862,  which  is  as  follows: — ^'^  Where  a 
company  is  being  wound  up  voluntarily,  the  liquidators 
or  any  contributory  of  the  company  may  apply  to  the 
court  in  England,  Ireland,  or  Scotland,  or  to  the  Lonl- 
Ordinary  on  the  bills  in  Scotland,  in  time  of  vacation,  to 
determine  any  question  arising  in  the  matter  of  such 
winding-up,  or  to  exercise  as  respects  the  enforcing  of 
calls,  or  in  respect  of  any  other  matter,  all  or  any  of  the 
I)Owers  which  the  Court  might  exercise,  if  the  company, 
were  being  wound-up  by  the  Court;  and  the  Court  or  Lord- 
Ordinary,  in  the  case  aforesaid,  if  satisfied  that  the  de- 
termination of  such  question,  or  the  required  exercise  of 
power,  will  be  just  and  beneficial,  may  accede  wholly  or 
partially  to  such  application,  on  such  terms  and  subject 
to  such  conditions  as  the  Court  thinks  fit,  or  it  may  make 
such  other  order,  interlocutor,  or  decree  on  such  applica- 
tion as  the  Court  thinks  fit." 

E,  Beales,  appeared  for  the  creditor. 

The  Masteb  of  the  Rolls  made  the  order  upon 
terms  that  the  creditor  should  have  access  to  the  pro- 
ceedings in  the  winding-up,  and  also  liberty  to  apply. 


V.C.K.» 


BbISTOWE  V,  NEBDHAM.f 


July  7. 


Receiver's  accounts — Penalties  of  neglect. 

Where  a  receiver  neglects  to  pass  his  accounts,  according 
to  an  order  made  in  the  cause,  he  wiU  be  disallowed  his 
poundage,  and  be  charged  £5  per  cent,  on  the  balances 
during  the  time  they  are  in  his  hands, 

Thomas  Elliott  Price  was  appointed  receiver  in  this 
cause  by  order  made  the  1st  of  June,  1848,  and  the  2nd 
of  November,  1843,  fixed  for  bringing  in  his  first  account, 
and  the  2nd  of  Hay  and  the  2nd  of  November  in  each 
year  for  subsequent  accounts.  To  save  expense  it  was 
afterwards  ordered  that  the  accounts  should  be  annual, 
and  brought  in  on  the  2nd  of  November. 

The  receiver  passed  his  accounts  up  to  tiie  2nd  of 
November,  1857;  and  on  the  4th  of  February,  1862, 
brought  in  his  24th,  25th,  26th,  and  27th  accounts  to- 
gether, the  last  extending  up  to  the  2nd  of  November, 
1861.  After  deducting  the  receiver's  poundage,  the 
balances  due  from  him  were  £331  3s.  Id.,  £233  lOs.  Id., 
£485  14s.  Id.,  and  £150  12s.  5d.  respectively. 

Upon  the  summons  for  passing  such  accounts  the  soli- 
citor for  the  defendant  Needham  attended,  and  applied  that 
the  poundage  of  the  receiver  might  be  disallowed,  and 
that  he  might  be  charged  with  interest  upon  the  balances 
which  had  remained  in  his  hands,  under  the  2nd  rule  of 
the  24th  of  the  Consolidated  Orders,  which  enacts  as  fol- 
lows:— ^^And  with  respect  to  such  receivers  as  shall 
neglect  to  leave  and  pass  their  accounts,  and  pay  the 
balances  thereof  at  the  times  so  to  be  fixed  for  that  pur- 
pose as  aforesaid,  the  judge  before  whom  such  receivers 
are  to  account  shall  from  time  to  time,  when  their  sub- 
sequent accounts  are  produced  to  be  examined  and  passed, 
not  only  disallow  the  salaries  therein  claimed  by  such 
receivers,  but  also  charge  them  with  interest,  after  the  rate 
of  £5  per  cent  per  annum,  upon  the  balances  so  neglected 
ro  be  paid  by  them  during  the  time  the  same  shall  appear 
to  have  remained  in  the  hands  of  such  receivers." 

The  chief  clerk  (Edwards)  being  of  opinion  that  the 
order  only  applied  to  cases  where  a  receiver  neglected  to 
pay  in  a  balance  actually  found  due  by  certificate,  the 
matter  was  adjourned  for  the  decision  of  the  Yice-Chan- 
cellor. 

July  7. — Stibbard  (solicitor),  for  the  receiver,  argued 
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that  the  present  was  not  a  case  contemplated  by  the 
General  Order;  that  such  order  was  intended  to  apply  to 
cases  where  the  accounts  had  been  brought  in,  and  a 
balance  certified  to  be  due;  and  that  the  offence  made 
punishable  by  that  order  was  the  neglect  to  pay  in  such 
certified  balance,  and  not  neglect  or  delay  in  bringing  in 
thft  accounts  themselTCS.  ^Hiat  upon  previous  aooounts 
considerable  balances  had  appeared  to  be  due  to  the 
receiver,  and  that  he  was  entitled  to  compute  interest 
npon  such  balances  as  a  set-off  against  the  present  claim. 
That  the  receiver  had  been  in  the  habit  of  bringing  in 
his  accounts  in  groups  of  three  or  four  years  together; 
that  by  such  course  a  considerable  saving  of  expense  had 
been  effected,  and  that  the  parties  to  the  suit  had,  by  ac- 
quiescence, tacitly  sanctioned  such  a  mode  of  proceeding. 
He  cited  Ward  v.  Smift,  8  Hare  139,  in  which  V.  C. 
Wigram  had  declined  to  enforce  the  order. 

An^eh  ZewU  (barrister),  for  the  defendant  Needham, 
said  ^lat  the  present  application  was  grounded  not  only 
on  the  order  of  the  2drd  of  April,  1796,  and  the  24th  of 
the  Consolidated  Orders  (which  was  founded  thereupon), 
but  also  on  the  general  jurisdiction  and  practice  of  the 
Court.  This  jurisdiction  and  practice  were  clearly  estab- 
lished by  the  cases  of  Fletcher  v.  Lodd,  1  Ves.  Jun.  85, 
(which  was  decided  prior  to  the  order  of  1796),  and^n^n. 
V.  Jolland,  and  Mliite  v.  Zadi/  Lincohiy  8  Ves.  72,  363, 
o7]  (which  were  decided  shortly  after  the  date  of  the 
order,  but  in  which  the  order  was  not  mentioned). 
The  construction  of  the  order  contended  for  by  the  re- 
ceiver was  manifestly  irrational,  as  it  was  clearly  absurd 
to  assert  that  the  receiver  was  punishable  if  he  performed 
one-half  of  his  duty,  namely,  brought  in  his  accounts,  but 
did  not  afterwards  pay  in  the  balances  thereui)on  found 
due;  and  yet  to  declare,  in  the  same  breath,  that  if  he 
n^lected  his  duty  altogether,  and  brought  in  no  ac- 
counts at  all,  he  was  to  escape  scot-free.  Moreover,  the 
reported  decisions  were  directly  adverse  to  such  a  con- 
struction :  Potts  V.  LeiglUon,  15  Ves.  273,  and  Daw- 
4on  V.  BayneSy  2  Buss.  466,  in  both  of  which  cases  the 
offence  charged  consisted  in  the  fact  that  the  receiver  had 
neglected  to  bring  in  his  accounts,  and  in  both  of  which 
It  was  held,  upon  the  authority  of  that  very  order,  that 
he  was  clearly  liable.  With  regard  to  the  argument  that 
the  receiver  had  upon  previous  accounts  shown  a  balance 
due  to  him,  he  submitted  that  the  Court  could  not  take 
that  into  consideration,  and  that  it  was  naturally  to  be 
inferred  that  the  receiver  did  not  find  himself  out  of 
pocket  by  the  receivership,  or  he  would  not  have  con- 
tinued in  the  office.  The  use  of  this  argument  on 
the  part  of  the  receiver  seemed  also  to  nullify  that  next 
adv2mced — ^namely,  that  the  receiver  had  been  in  the  habit 
of  bringing  in  his  accounts  in  groups  of  three  or  four 
successive  years,  and  that  the  defendant  had  never  before 
made  any  application  to  enforce  the  order.  Supposing, 
for  the  sake  of  the  present  argument,  that  such  had  been 
the  fact,  it  would  surely  have  been  a  very  harsh  measure, 
when  the  receiver  was,  by  his  own  showing,  out  of  pocket 
upon  such  accounts,  to  have  applied  to  deprive  him  of 
his  poundage;  but  when,  as  in  the  present  instance,  there 
were  substantial  balances,  it  was  clearly  his  duty  to  bring 
them  in  at  the  end  of  each  year.  The  case  of  Ward  v. 
Swift  J  which  had  been  cited,  was  distinguishable  in  seve- 
ral particulars  (as  to  lapse  of  time  and  otherwise)  from 
the  present;  but  this  fact  in  addition  was  especially  to 
be  remarked,  that  it  did  not  apx)ear  by  the  report  that 
upon  the  hearing  of  that  case  any  previous  decisions 
were  cited;  and  it  was  therefore  fair  to  conclude  that  that 
decision  had  rested  entirely  upon  the  merits  of  that  par- 
ticular case,  and  the  unassisted  judgment  of  the  Vice- 
Chanoellor  who  delivered  it;  and  that  it  was  more  than 
possible  that  had  such  previous  decisions  been  cited,  the 
decision  in  that  case  (even  allowing  full  weight  to  the 
mere  favourable  circumstances  which  had  been  men- 
tioned) would  have  been  very  different. 


Upon  examination  it  was  discovered  that  the  receiver 
had  only  on  one  former  occasion  brought  in  more  than 
one  account  together — ^namely,  the  four  accounts  imme- 
diately previous  to  those  now  in  question;  on  all  other 
occasions,  the  accounts  had  been  brought  in  half-yearly 
or  annually. 

Kindersley,  V.C,  said,  that  if  the  assertion  of  the  re- 
ceiver, that  he  had  been  in  the  habit  of  bringing  in  his 
accounts  three  or  four  together  without  objection,  had 
been  substantiated,  he  might  have  been  induced  to  con- 
sider whether  the  parties  might  not  be  taken  to  have 
sanctioned  such  an  arrangement,  and  therefore  be  barred 
of  their  remedy  on  the  present  application.  It  appeared, 
on  the  contraiy,  that  such  had  only  been  the  case  in  one 
solitary  instance;  and  therefore,  in  the  face  of  the  cases 
cited,  he  had  no  alternative  but  to  follow  the  order,  which 
appeared  clear  and  stringent.  The  receiver  must  be  dis- 
allowed his  poundage  on  the  four  accounts  in  question, 
and  must  be  charged  with  interest  at  the  rate  of  £5  per 
cent  per  annum  upon  the  balances  upon  such  accounts 
respectively  during  the  time  the  same  should  appear  to 
have  remained  in  his  hands. 


V.C.K.  iZr  Field's  Estate.  July  16. 

Practice — BjthibU — DUcntaillng  deed — Attesting  witness. 

On  payment  out  of  court  of  railway  purchase-money  for 
land  belonging  to  a  tenant  in  tally  a  disentailing  deed 
being  executed^  although  such  deed  applies  to  all  the  estates^ 
of  which  a  very  small  portion  has  been  taken  by  the  com- 
pany, the  deed  mvst  be  made  an  aehibit,  and  an  affidavit 
attesting  the  execution  of  it  is  not  stifficient. 

This  was  a  petition  by  a  Mr.  Fitzgerald,  a  tenant  in  tail, 
for  payment  out  of  court  of  money  paid  in  under  the 
Lands  Clauses  Consolidation  Act,  as  the  purchase-money 
for  lands  taken  by  a  railway  company,  a  disentailing  deed 
having  been  executed  in  the  usual  way.  This  deed  was 
not  set  out  in  the  petition  fully,  but  only  an  abstract  of 
it,  in  consequence  of  its  length,  as  it  was  made  to  apply 
to  other  large  property,  and  not  only  to  that  taken  by  the 
railway  company;  and  it  had  not  been  made  an  exhibit, 
inasmuch  as  in  that  case  the  petition  and  proceedings 
must  on  every  subsequent  dealing  form  a  part  of  the 
title,  which  would  create  much  additional  expense.  There 
was  an  a^davit  of  the  attesting  witness,  who  proved  the 
execution  of  the  deed  by  Mr.  Fitzgerald,  swearing  to  his 
handwriting,  &c.  There  was  no  dispute  as  to  the  validity 
of  the  deed,  but  it  was  simply  inconvenient,  on  such  an 
occasion  as  the  present,  to  exhibit  the  title  to  all  the 
estates. 

Bird  stated  these  facts,  and  said  that  the  registrar  had 
felt  a  difficulty  in  drawing  up  the  order,  considering  that 
the  disentailing  deed  must  be  either  made  an  exhibit  or 
set  out  fully  in  the  petition. 

Kindersley,  V.C,  said  that  for  this  purpose  this  was 
no  deed  until  it  was  made  an  exhibit.  The  affidavit  did 
not  mean  that  the  witness  had  read  over  the  deed,  but 
that  he  saw  the  party  sign  the  deed,  which  was  so  and  so. 
It  must  be  made  an  exhibit,  and  the  order  must  be  dated 
when  that  was  complied  with. 

Solicitor,  C.  Evans. 


V.C.K.  July  16. 

Attorney-Genebal  V,  Etheridge. 

Practive —  Costs  of  revised  print  of  answer — Orders  of  the 

eth  of  March,  1860. 

Under  the  Orders  of  the  0th  of  March,  1860,  a  defendant 
is  not  entitled  to  twopence  per  folio  for  revising  the  print 
of  the  answer  before  filing  it;  the  Orders  refer  to  swearing 
a  printed  and  not  a  written  answer,  there  being  no  print 
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Chancery. 


Attokwey-Gbkekal  r.  Btheridge. 


Chakcebt. 


in  the  case  of  filing  a  irrUten  answer  until  after  it  lias 
been  mvam  and  filed. 

A  defendant  is  not  entitled  nuder  fJie  Orders  of  the  Gth 

of  Marehy  1860,  to  fovrpence  per  folio,  printer* n  charges 

for  the  printed  answer,  besides  the  printer* s  charge  for 

printing,  the  intention  of  tlie  Orders  being  to  compensate 

the  defendant  in  the  case  of  so  few  copies  being  required  as 

to  cause  him  a  loss,  but  not  applying  to  a  ease  where  the 

pri7iter*s  bill  was  paid  as  part  of  the  costs  by  tJte  plaintiff. 

Motion  to  vary  the  taxing-master's  certificate  disallowing 

those  two  items  refused  with  costs. 

Marten  moved  in  this  case,  on  behalf  of  all  the  defen- 
dants except  William  Bonfield,  to  vazy  the  taxing  master's 
certificate. — ^This  was  an  information  and  bill,  and  was 
dismissed  with  costs  as  against  all  the  defendants  {-cide 
ante,  199).  The  oosts  had  been  taxed,  and  the  taxing 
master  had  disallowed  the  two  following  items: — Bevising 
print  of  the  answer  of  the  defendant  Benjamin  Copeland 
Etheridge,  at  twopence  per  folio,  before  filing,  £4  128.  6d.; 
revising  print  of  the  answer  of  the  other  defendants  now 
suing,  at  twopence  per  folio,  before  filing,  £1  ds.  2d.; 
printer's  charges  for  printing  the  answer  of  the  defendant 
Benjamin  Copeland  Etheridge,  £26  188.  lOd.,  of  which 
£9  OS.  was  disaUowed;  printer's  charges  for  printing  the 
answer  of  the  other  defendants,  £11  Is.,  disallowed 
£2  16s.4d.  (Orders  of  the  6th  of  March,  1860;  Morgan's 
Chancery  Orders,  &c.,  3rd  ed.  679,  682,  rules  2,  3,  and  5.) 

Hitherto  a  difference  had  existed  in  the  taxing  masters' 
office,  the  majority  of  the  taxing  masters  allowing  the 
twopence  per  folio  for  revising  the  print  before  swearing 
or  filing;  but  this  question  having  arisen,  they  had 
met  and  all  agreed  that  it  should  be  disaUowed.  The 
whole  scope  of  the  Orders  was  that  it  was  optional 
either  that  it  should  be  written  or  printed,  and 
inasmuch  as  the  soHoitor,  before  he  could  certify  to 
its  correctness,  and  leave  it  at  the  office,  must  go 
fully  through  it,  he  was  entitled  to  the  charge  for  re- 
vising it.  The  written  answer  was  only  temporaiy.  The 
Order  intended  that  generally  a  written  answer  should  be 
filed,  but  if  the  defendant  thought  fit  he  might  file  a 
printed  one.  The  answer  must  be  revised  before 
filing.  At  the  last  moment  tho  defendant  might  wish 
to  make  some  alteration,  and  therefore  a  written 
answer  was  allowed  to  be  filed  first.  The  taxing 
masters  had  given  their  reasons,  which  were  as  follow: — 
The  taxing-masters  are  of  opinion  that  the  true  oonstruc- 
tion  of  the  order  of  the  6th  of  March,  1860,  is  that  the 
fee  of  twopence  per  folio  to  revise  in  addition  to  two- 
penoe  per  folio  for  examining  and  correcting  the  proof, 
applies  to  cases  in  which  the  print  of  the  answer  is  sworn 
to  and  filed.  The  fee  is  given  '*  for  revising  the  print  be- 
fore swearing  or  filing."  Now,  having  reference  to  the 
directioii,  of  the  2nd  and  Srd  seotioi,  it  appears  that  the 
defendant  is  to  swear  to  and  file  his  written  answer;  after 
that  he  is  to  get  it  printed  from  a  certified  oopy,  and 
within  four  days  thereof  to  leave  a  print  with  the  clerk 
of  records.  It  is  not  possible,  then,  for  him  in  such  case 
to  revise  the  print  before  swearing,  and  the  print  in  such 
case  is  never  filed:  it  is  the  written  answer  which  is  filed. 
But  when  the  defendant  swears  to  and  files  a  printed 
answer,  then  this  fee  is  gfiven  for  the  double  revision  of 
the  print  before  the  defendant  is  required  to  swear  to  it. 
The  strict  verbal  construction  of  the  Order  seems  to  ren« 
der  it  impossible  to  say  that  the  second  revision  is  to  apply 
to  a  case  where  a  written  answer  is  filed.  The  5th  sec- 
tion says,  **  notwithstanding  the  preceding  orders  a  defen- 
dant is  to  be  at  liberty  to  swear  to  and  file  a  printed 
answer,  and  the  foe  given  for  revising  the  print  before 
swearing  or  filing  is  considered  to  t^yply  only  to  the  cases 
in  which  a  printed  answer  is  sworn  and  filed,  or  filed 
without  oath  or  signatme."  In  addition  to  the  verbal 
oonstruotion  of  the  above  Order  there  seem  to  be  some 
points  for  coniideration.  Where  a  written  answer  isfiled, 
and  the  print  is  to  be  made  from  a  certified  copy,  which 


cannot  be  altered,  is  more  than  twopence  per  folio  for 
examining  and  correcting  tho  proof  necessary? — it  being 
borne  in  mind  that  only  twopence  per  folio  is  allowed 
in  the  case  of  printed  bills,  for  correcting  proofs,  and  no 
fee  for  revising.  If  a  printed  answer  be  sworn  and  filed 
it  must  have  been  examined  and  correctod,  but  though 
quite  correct  as  a  xnint,  the  defendant  before  swearing  it 
may  wish  an  alteration  made,  and  this  renders  a  revise 
necessary.  This  requires  a  larger  fee  than  when  a  writ- 
ten answer  is  filed,  also  if  the  schedule  of  fees  to  this 
Order  is  of  a  compensatory  character,  it  must  be  considered 
that  in  the  case  of  a  written  answer  being  filed,  there  is 
the  profit  on  the  written  copy  for  filing,  which  does  not 
take  place  when  a  printed  answer  is  filed.  On  the  ques- 
tion whether  the  money  paid  by  the  plaintiffs  for  the 
certified  copy  of  the  answers  at  fourpenoe  per  foUo,  and 
also  for  the  copies  at  a  halfpenny  a  foUo  (for  all  are  in  the 
same  position),  should  be  retained  by  the  defendant's  soli- 
citors for  their  own  use,  or  be  credited  by  them  to  their 
clients,  the  defendants,  in  diminution  of  the  expense  of 
printing  tho  answer?  In  the  General  Orders  of  the  6th 
of  March,  1860,  there  is  no  intimation  given  that  the 
defendant's  solicitor  is  to  keep  these  moneys  for  his  own 
use.  On  the  contrary,  the  payments  are  to  be  made  not 
to  the  defendant's  solicitor,  but  to  the  defendant:  see  7th 
section  of  the  Orders.  And  the  14th  section  of  these 
Orders  refers  to  a  schedule  of  fees  to  be  taken  by  solicitors, 
but  the  payment  for  these  copies  is  not  in  that  schedule. 
In  the  case  of  printed  bills,  since  their  origin  in  1852  to 
the  present  time,  the  plaintiff's  solicitor  has  invariably 
given  credit  for  sums  received  from  the  defendants  for 
printed  copies  of  the  bill  (at  a  halfpenny  per  folio)  to  his 
client  the  plaintiff,  in  case  of  the  expense  of  printing  the 
bilL  In  the  Orders  of  the  7th  of  August,  1852,  as  to 
printed  bills,  the  schedule  A.  contained  this  clause:  *'  For 
printed  bills  (as  paid)  deducting  any  copies  paid  for  by 
the  defendant."  The  solicitor's  fees  in  this  schedule  A. 
have  been  incorporated  with  other  fees  to  si^citors  in  the 
Consolidated  Orders,  which  came  into  operation  on  the 
14th  of  Februazy,  1860,  but  the  said  danse  in  schedule 
A,  not  containing  a  fee  to  solioitorB,  has  not  found  a 
place  in  the  Consolidated  Orders.  In  the  case  of  printed 
answers  imder  the  orders  of  the  6th  of  March,  1860,  the 
same  practice  has  been  carried  out  by  the  taxing-masters 
to  this  time;  that  is  to  say,  they  have  held  that  the  money 
paid  for  copies  of  the  answer  (whether  at  twopence  per 
folio  or  halfpenny  per  folio,  belongs  to  the  defendant 
and  not  to  the  defendant's  solicitor,  and  give  credit  for 
the  same  (when  received)  to  his  client  the  defendant,  who 
pays  for  the  printing,  and  should  be  entitied  to  the  bene- 
fit of  the  sale  of  copies.* 

Hardy  opposed  the  motion. — On  the  Orders  one  oopy, 
whether  printed  or  written,  was  to  be  filed;  if  written 
the  print  was  not  filed,  but  simply  left  at  the  office.  A 
printed  answer  might  be  filed,  though  neither  sworn  nor 
signed;  and  a  case  in  which  Lord  Combezmere  was  de- 
fendant (Jdatmering  v.  CombermereJ,  reoentiy  occurred 
in  which  there  were  interrogatories  to  the  amended 
bill,  the  object  being  to  get  discovery,  and  the  answer 
of  great  importance,  and  yet  the  patting  in  the 
answer  on  the  honour  of  a  peer  (whioh  was  in  the 
plaoe  of  swearing)  was  dii^>en8ed  with;  and  it  was  filed 
only.  The  solicitor  was,  in  fact,  paid  for  all,  revising  in- 
cluded: 14th  Order;  Sydney  Smith's  Practice,  7th  ed., 
p.  131,  **  not  allowed  unless  print  has  been  filed."  Osdezs 
of  17th  of  July,  1852,  applied  by  analogy. 

Mstftdn^  in  ivfkj, 

KiNDBBSLET,  Y.C.,  said  that  finding  the  taxing  masters 
had  arrived  at  a  particular  conclusion,  he  should  hesitate 
very  much  in  expressing  a  different  opinion,  more  parti- 
cularly as  previonsly  their  opinions  had  not  been  uniform. 

*  The  reporter  was  obligingly  favonzed  witii  this  docu- 
ment by  Mr.  Biggenden,  the  plaintifiTs  soUoitor. 
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It  mm,  nmexthek&s,  hit  doty  to  ^onaftder  upon  the  Orders 
wbelhor thm^  oonohukm  twi  the  oorreoi  one;  not  Tv^ether 
it  was  zeanoaUe  tint  certain  allowanoM  BhoBld  be  made, 
but  iriietber  nnder-the  Ordore  a  certain  amount  of  a  par- 
tioolar  item  diovld  be  diarged,  and  bejond  that  he  conld 
not  oUoir  a  faortMng.    It  appeared  to  be  optional  Tfith 
the  defendant  to  swear  to  and  file  a  written  or  printed 
tammr,  md  if  he  swore  to  and  filed  a  written  answer, 
tibve  most  be  at  the  same  time  left  a  fair  written  copy, 
and  ti^eleric  of  records  and  writs  must  examine  it  with 
the  psinted  one,  and  c^iifythat  it  was  correct,  and  from 
that»  when  certified,  the  defendant  caused  a  print  to  be 
mads,  fant  as  printers'  mistakes  mnst  be  gnaided  against, 
the  table  of  fees  included  one  for  attendances  with  the 
written  and  printed  oopj  and  the  certificate,  in  addition 
to  exsmining*  and  correcting  the    proof,  twopence  per 
folio,  and  also  another  fee  of  6s.  Sd.  to  the  solicitor  for 
attending  the  printer.  Then  came  the  item  in  question — 
for  reriiing  the  print  before  swearing  or  filing  it,  two- 
pence per  folio.     It  was  dear  that  a  portion  of  this  item 
at  least,  "for  revising  print  before  swearing,"  referred  to 
tlie  swearing  a  printed  and  not  a  written  answer,  there 
being  no  print  in  the  case  of  filing  a  written  answer 
untU  after  it  had  been  sworn  and  filed,  certificate  made, 
&c.    The  words  were  not  only  "  for  revising  the  print 
before  swearing,"  but  before  "filing.''    It  was  contended 
that  the  words  referred  to  the  oase  of  a  defendant  who 
chose  to  swear  to  the  print,  and  to  file  a  written  copy, 
but  that  was  not  the  natural  construction  of  the  words; 
they  referred  to  the  case  of  a  deftodant  filing  the  print, 
vrhiehit  was  not  required  that  he  should  swear  to.  There 
Du^t  becasea,  no  dombt,  m  Mr.  Hardy  had  stated  there 
were,  wh«(e  the  plaintiff  dispensed  with  the  oath  and 
algnatare,  but  they  mnst  be  peonliar  and  very  rare.     If 
the  taxing  masters  had  not  come  to  the  conclusion  they 
had,  it  was  the  conclusion  his  Honour  would  have  arrived 
a:,  and  therefore  the  objection  could  XM>t  be  supported. 

Marten  then  zaade  a  similar  motion  as  to  the  second 
item  under  the  6th  rule,  where  the  plaintiff  was  to  pay 
for  the  stamp  5s.,  and  fourpeoee  per  foKo,  which  the 
.aring  master  had  disallewed.  There  was  nothing  about 
thitdeduetion  in  the  schedule  to  the  orders,  wMdi  directed 
the  payment  of  it  to  the  defendant. 

KlNDEBSLEr,  V.C.,  said  he  had  no  doubt  on  this  ques- 
tion. When  these  orders  were  under  consideration,  on 
the  question  of  the  propriety  of  printing  answers,  the 
idea  was  to  compensate  the  defendant,  in  the  case  where 
a  Toy  few  copies  were  required,  for  it  required  a  certain 
ntunber  to  be  taken  to  be  remunerative.  The  plaintiff 
Oii^ht  require,  as  of  right,  ten  copies,  and  as  many  more 
as  hechose  to  pay  for;  and  he  must  also  pay  for  the  stamp 
and  fourpence  per  folio;  but  in  that  case  the  defendant 
^^  n<^  to  cha^  the  printer's  bill  and  retain  the  com- 
penaation.  The  motion,  therefore,  on  both  points,  must  be 
1  cfuaed  with  costs. 

Solicitor  for  the  plaintiff ,  Biggendm, 
Solicitors  for  the  defendant,  PattUon  4'  Wigg, 


^* C-K.  Cox  V.  STJBFHrooB.  July  %  16. 

Pi^^iice^  l^th  rule  of  Ihhrunrg,  IBQl—Subpana  for 
^^^^^itamination — Objection  far  want  of  parties — AU 
%tf<iV>n  (ff  insolcency  of  deceased  defendant — Cbsts — 
^*7*rtwm  ore  tenus. 

y^here  a  party  to  a  suit  nishcs  to  produce  his  amn  wit^ 
^^*»  at  the  fiearitig,  no  notice  is  necessary  under  t/ie  Idth 
rnie  of  tie  orders  of  February,  1861,  but  tJte  subpmna  to 
^J'o^stamine  htm  may  be  issued  after  the  expiration  of 
^^'^  fourteen  days, 

fpib*  ^^^^^  ^  (amendment  oftlie  death  of  a  defendant, 
^^  ^  ««rcwa«fi^  party,  insohent,  is  not  smfieient  to 
^P*'»*«  icUh  his  representatives  being  before  the  Qmrt. 


Where  an  objection  for  want  of  parties  is  made  at  the 
hearing,  not  being  taken  by  answer  or  affidavit,  although 
the  objection  is  aliened,  no  costs  can  be  given  ;  nor,  where 
there  are  several  defendants,  can  any  distinction  be  made 
even  where  some  have  neither  answered  nor  made  affi- 
davits. 

This  was  a  motion  in  the  cause  that  the  usual  ^uhpnena 
ad  testificandum  and  duces  tecum  might  issne  for  the  oro8»> 
examination  in  court  of  a  witness,  at  the  hearing  of  the 
cause.    The  cause  came  into  the  paperon  the  Ist  of  July, 
1863,  and  on  that  day  counsel  for  the  plaintiff  apjilied  to 
the  Court  to  fix  a  day  for  the  hearing,  on  the  ground  that 
a  witness  was  to  be  examined  in  court,  and  the  Court 
fixed  the  following  Tuesday  (the  7th),  subject  to  the  con- 
venience of  the  other  side.    Application  was  then  made 
at  the  Record  and  Writ  Cleilc's  Ofilce  to  seal  the  usual 
subpcena  for  the  cross-examination  of  the  witness,  who 
had  made  an  a£Sdavit  in  the  cause,  in  which  issue  was 
joined;  but  the  application  was  refused,  on  the  grotmd 
that  no  notice  of  the  intention  to  cross-examine  had  been 
given  within  the  fourteen  days  prescribed  by  the  19th 
rule  of  the  Orders  of  the  5th  of  February,  1861,  and  that 
the  right  to  have  the  subpoena  was  gone.    The  matter 
being  mentioned  to  the  Court,  and  Mr.  Murray,  of  the 
Becord  and  Writ  Clerks'  OfiBce,  attending,  his  Honour 
was  of  opinion  that  the  words  of  the  Order  being  ^  may 
serve,"  Sec,  and  **  within  such  time  as  the  Court  or  the 
judge  in  chambers  may  specially  appoint,"  the  only  occa- 
sion on  which  notice  was  requisite  was  where  the  party 
on  the  other  side  was  called  upon  to  prodnoe  the  witness, 
and  not  where  the  party  applying  for  the  subpoena  was 
the  party  to  produce  him,  in  which  case  no  notioe  was 
necessary. 

Subsequently,  an  application  was  made  on  behalf  of 
two  defendants,  that  the  cause  might  be  restored  to  the 
paper)  and  his  Honour  wtm  of  opinion  that  it  should  be 
so  restored. 

Olasse,  Q,C.,  and  Jloxburgh,  in  support  of  the  motion, 
referred  to  the  19th  rule  of  the  Orders  of  the  5th  of  Feb- 
ruary, 1861,  and  contended  that  the  19th  rule  was  per^ 
nussive  only  as  to  notice^  which  was  only  required  to 
be  given  when  the  party  griying  it  desired  his  opponent 
to  produce  the  witness;  but  if  he  thought  fit  to  do  so 
himself  he  could  do  so  at  any  time,  as  there  oouM  be 
no  cross-examination  under  the  Orders,  when  issue  was 
joined,  except  in  court;  and  it  therefore  followed  that 
subpoena  would  issue  for  the  attendance  of  the  witness 
at  the  hearing,  and  for  oonvenienoe  in  court,  and  a  day 
ooght  to  be  ai^sointed  for  the  purpose. 

Ooohsan,  for  the  defendant  Stephens,  0|^M)sed  it,  con- 
tending that  the  application  was  premature  and  ought  to 
be  postponed  until  the  hearing  of  the  cause,  when  the 
Court  would  consider  whether  it  ought  to  grant  it  or  not. 
The  plaintiff  had  elected  to  inrooeed  under  the  oldpraodoe: 
Raymond  v.  Brown,  7  W.  B.  625,  5  Jur.  N.  S.  104^,  where 
Lord  Justice  Turner,  on  i^ypeal  from  this  courts  considered 
that  the  Court  had  a  discretion  under  the  39lh  section 
of  the  15  &:  16  Yiot  c.  86:  May  v.  Biggemdm,  1  W.  B. 
Ill,  17  Jur.  252. 

Bazalgette,  Q.C.,  for  the  defendants  Martin  and 
Williams,  said  that  the  cause  being  in  the  paper  for  hear- 
ing, a  party  who  would  have  been  entitled  to  cross- 
examine  a  witness  by  taking  certain  proceedings  within 
a  certain  time  declined  to  do  so,  and  now  asked  to  have 
the  hearing  postponed  to  enable  him  to  go  into  additional 
evidence,  which  he  could  not  do  vrithout  getting  such 
postponement. 

KiNDEBSLEY,  Y.C.,  said  that  where  issue  was  joined,  as 
in  this  case,  the  Court  had  no  power,  except  by  the  con- 
sent of  all  parties,  to  dispense  with  the  cross-examination 
of  a  witness  viva  voce  according  to  the  7th  rule  of  the 
Orders.  Suppose  the  cause  came  on  now,  and  a  party 
wishing  to  cross-examine  had  the  witness  there  present. 
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the  only  question  was  whether  the  delay  of  the  party  who 
wished  to  cross-examine  to  serve  the  subpoena  for  two 
days  disentitled  him  to  produce  his  own  witness?  No 
doubt  he  must  do  it  within  a  certain  time,  and  if  he  did 
not,  must  give  some  reason  for  the  delay.  In  this  in- 
stance, having  regard  to  the  state  of  the  paper,  that  the 
cause  then  on  would  not  probably  terminate  for  a  day  or 
two,  and  that  there  was  another  case  beyond  it  before 
Oox  V.  Stephens,  let  Cox  v.  Stephens  keep  its  place.  The 
right  to  the  subpoena  was  clear,  and  it  was  really  fighting 
with  a  shadow.  Whilst  the  previous  causes  were  being 
disposed  of  the  plaintiff  would  have  the  subpoena,  and 
he  (the  Vice-chancellor)  would  not  allow  any  accident 
or  technicality  to  defeat  the  ends  of  justice. 

July  15. — ^The  cause  now  came  on  for  hearing.  The 
bill  was  filed  by  a  shareholder  in  a  certain  cost  book 
mining  company  in  Cornwall,  who  was  entitled  to  seventy 
shares  in  a  mine  called  *^  The  South  Providenoe  Mine,'' 
the  defendants  (one  of  whom,  named  Martin,  had  sued 
the  plaintiff  at  law)  being  the  holders  of  the  remainder, 
except  550,  which  had  been  vested  in  a  person  named 
Giles,  who  was  originally  a  defendant,  and  who,  the  bill 
alleged  by  amendment,  had  died  insolvent,  and  had  no 
personal  representatives.  The  bill  asked  an  injunction, 
accounts,  and  inquiries;  and  some  of  the  defendants  had 
answered,  some  had  made  affidavits,  and  some  had  done 
neither.  An  objection  was  taken  on  behalf  of  Martin 
and  another  defendant  that  the  representatives  of  Giles 
were  necessary  parties. 

Bazalgette,  Q.C.,  and  C,  Hall,  in  support  of  the  objec- 
tion. 

Glatse,  Q,C.,  Fooitt,  and  Boxhurghy  for  the  plaintiff, 
contra, 

T.  H.  Terrell,  Arundell  Rogers  (of  the  common  law 
bar),  Eddis,  Romcliffe,  H,  Bagsluiwe,  and  Coohton,  ap- 
peared for  the  other  defendants. 

KiNDEBSLET,  V.C,  Said  that  the  tendency  of  the  Court 
was  not  to  allow  objections  for  want  of  parties  create  an 
obstacle  where  justice  could  otherwise  be  done.  Here 
was  a  case  in  which,  if  Mr.  Giles  were  living,  it  was 
dear  he  ought  to  have  been  before  the  Court;  in  fact,  he 
had  been  originally,  but  had  since  died,  and  the  question 
was  whether  the  Court  could  dispense  with  the  presence 
of  his  personal  representatives.  Unless  their  presence 
could  be  dispensed  with  under  any  section  of  any  Act,  or 
on  general  grounds,  they  must  be  here.  The  sections  of 
the  Act  did  not  apply,  and  then  came  the  question  whe- 
ther, on  general  grounds,  or  under  the  circumstances,  the 
Court  would  be  induced  to  dispense  with  them.  He  was 
stated  to  have  died  insolvent:  was  that  sufficient?  His 
Honour  thought  it  was  not.  There  might  be  a  liability 
on  the  part  of  his  estate,  to  be  made  good  out  of  his  assets 
when  forthcoming;  but  although  such  liability  might 
exhaust  it  all,  and  he  might  be,  in  that  sense,  insolvent, 
he  might  still  have  a  large  estate,  in  respect  of  which  a 
decree  could  be  made,  and  that  could  not  be  done  without 
having  his  representatives  made  parties.  Reluctantly, 
therefore,  the  objection  must  be  admitted,  and  the  cause 
must  stand  over  to  add  parties.  Whether  administration 
ad  litem  would  be  sufficient  was  another  question. 

Bazalgette  Q,C.,  asked  for  costs,  and  cited  Seddon  v. 
Coiinell,  10  Sim.  79. 

Olasse,  Q.C.,  said  that  the  objection  not  being  taken  by 
affidavit  or  answer,  but  only  ore  tenus,  no  costs  could  be 
allowed. 

KiNDEBSLEY,  Y.C.,  Said  that  under  the  old  practice 
(when  no  suit  was  without  bill  and  answer),  whenever  a 
defendant  took  an  objection  at  the  hearing,  and  suc- 
ceeded, unless  he  took  it  by  his  answer,  he  was  not  allowed 
the  costs  of  the  day;  if  he  had  taken  it  by  answer,  he 
was.  When  claims  were  introduced  which  obviated  the 
necessity  of  an  answer,  the  rule  was,  that  if  a  party 


meant  to  make  an  objection — suppose  it  was  of  the  Sta- 
tute of  Limitations,  or  in  the  nature  of  a  preliminary 
objection — ^he  must  do  it  by  that  which  was  in  the  place 
of  an  answer — that  is,  by  his  affidavit.  Now,  answers 
were  oomparitively  rare,  but  the  same  jninciple  applied; 
and  when  a  party  objected,  and  did  not  take  the  objeotioii 
by  his  affidavit,  which  was  in  the  nature  of  his  deface 
to  the  suit,  he  must  then,  if  he  meant  to  take  it  at  the 
hearing,  ask  for  his  costs.  But  it  was  said  that  the  de* 
f  endants  had  a  right  to  assume  that  the  allegation  of 
insolvency  would  be  established,  and  if  so,  the  necessity 
of  adding  parties  would  not  arise;  but  that  was  not  bo, 
for  consistently  with  being  insolvent,  quoad  his  liability, 
he  might  still  have  property;  and  the  liability  of  his 
estate  might  be  a  serious  matter.  The  objection  ought  to 
have  been  made  by  answer  or  affidavit,  and  if  not,  no 
costs  of  the  day  could  be  given.  There  could  be  no  dis- 
tinction made  a9  to  the  different  defendants,  whether 
they  had  answered,  or  put  in  affidavits,  or  done  neither. 
The  cause  would  therefore  stand  over,  with  liberty  to  add 
parties  by  amendment  or  supplemental  bUL 

Solicitors  for  the  plaintiff,  Hoppe  Jlf  Boyle, 

Solicitors  for  the   defendants,  Southgate ;  Gregory  4' 
Bowcliffes. 


V.C.8.  B6  Hill.  July  10,  11. 

Covenant  to  settle  future  property — Payments  after  death 

of  husband  and  wife, 

A,  mas  entitled  to  a  reversionary  share  in  a  settled 
fund.  On  her  marriage  she  and  her  husband  covenanted 
to  settle  future  property.  The  share  became  payable  after 
the  death  of  herself  and  her  husband. 

Held,  that  it  was  within  the  covenant. 

This  was  a  petition. 

By  an  indenture  dated  in  1812,  £10,000  Four  per  oents. 
were  settled  upon  Sophia,  Caroline,  Sabina,  and  Emma 
Hewitt,  as  to  a  moiety,  to  be  absolutely  vested  in  them 
at  twenty-five  or  marriage,  and  as  to  the  other  moiety  to 
pay  the  dividends  of  one-fifth  thereof  to  Caroline  at 
twenty-five  or  marriage,  and  after  her  decease  for  her 
children. 

By  a  settlement  made  in  1822,  upon  the  marriage  of 
Caroline  with  Nathaniel  Dando,  the  whole  of  her  interest 
under  the  indenture  of  1812  were  settled  upon  certain 
trusts  for  the  benefit  of  herself  and  her  children. 

By  a  settlement  made  in  1856,  upon  the  marriage 
of  Adelaide  Dando  (a  child  of  Caroline  and  Nathaniel 
Dando)  with  Edward  Hill,  after  reciting  that  upon  the 
treaty  for  the  said  then  intended  marriage  it  was  agreed 
that  any  property  which  Edward  Hill  or  Adelaide  Dando, 
or  either  of  them,  in  her  right,  should  by  any  means  be- 
come absolutely  entitled  to,  should  be  settled  and  limited 
in  manner  thereinafter  mentioned,  Edward  Hill  and  Ade- 
laide Dando  covenanted,  that  if  at  any  time  or  times 
during  the  marriage,  they,  or  either  of  them,  in  her  right, 
should  by  gift,  descent,  succession,  or  otherwise  howsoever, 
become  entitled  to  any  real  or  personal  estate,  property, 
or  effects,  to  the  value  or  amount  of  £100,  except  interests 
limited  to  life,  and  settled  to  her  separate  use,  it  should 
be  settled  as  therein  mentioned. 

Adelaide  died  in  1859,  leaving  one  child  of  the  mar- 
riage. Edward  Hill  died  in  1862,  leaving  a  wilL  Caro- 
line Dando  died  subsequently. 

Since  the  death  of  Caroline  Dando  certain  sums  of 
money  above  £100  in  value  became  payable  under  the 
settlements  of  1812  and  1822.  The  question  now  arose 
whether  Adelaide  Hill's  share  in  those  sums  under  thotie 
two^  settlements  should  be  settled  on  the  trusts  of  the 
settlement  of  1856.  The  petitioners  were  the  trustees  of 
the  settlement  of  1856. 

Cheen  and  SJiehbeare  for  the  petitioners,  cited  Qrafftry 
V.  Humpage,  1  Beav.  46;  James  v.  Durant,  2  Beav.  177; 


VTol.  XL    LJaly  2b,  1865.3 


THE  WEEKLY  BiJPORTER. 


931 


Chakcebt.       Coopeb  r.  Oostlino. — Leather  Cloth  Co.  v,  Ahebican  Leather  Cloth  Co.       Chancbrt. 


Biytke  y.  Granville,  13  Sim.  190;    Bx  parte  Blake,  16 
Beay.  463. 

Malim,  Q,C,,  for  the  representatiyes  of  Edward  HiU. — 
The Bettlement affeotB  fatore  property  only;  the  coyenant 
must  mean  something  new,  and  cannot  include  the  funds 
in  question.  He  cited  Archer  y.  £eUif,  I  Brew,  k  S. 
300,  for  the  purpoee  of  showing  that  Vioe-Chanoellor  Kin- 
deraley  had  made  obsenrations  tending  to  shake  the  au- 
thority of  Qrafftey  y.  Humpage,  He  also  cited  Wilton  y. 
Qflvin,  3  Drew.  617,  4  W.  E.  769. 

JET.  Shehheare,  for  the  trustees. 

Stuart,  Y.C,  said  he  had  read  the  criticisms  of  Vice- 
chancellor  Eindersley  and  the  Vice-chancellor  of  Eng- 
land, but  he  did  not  agree  with  them,  and  did  not  think 
he  would  be  justified  in  shaking  the  authority  of  the 
cited  on  the  other  side. 


Solicitors  for  the  petitioners,  Henstnan  ^  NlchoUon, 


V.C.8.  Cooper  r.  GosTLiNO.  July  10. 

Lands  Causes  ConwlidatUm  Act — Conveyance — **  Married 
women  seised  in  their  oion  right.** 

Land  stood  limited  to  A.  for  life,  with  remainder  to  C, 
and  2>.,  husband  and  wife,  in  fee. 

Held,  that  the  wife  could  convey  under  tfie  7th  section 
of  the  Lands  Clauses  Consolidation  Act. 

Edward  €k>stling  deyised  eight  acres  of  land  to  Mary 
his  wife  for  life,  with  remainder  to  John  Gostling  and 
Elizi^>eth  his  wife,  their  heirs  and  assigns  for  eyer. 

Mary  €k>stling  and  John  Gostling  and  wife,  by  a  deed 
dated  April,  1846,  conyeyed  the  eight  acres  to  a  railway 
company.  The  purchase  money  was  inyeeted  in  Consols, 
and  by  a  deed  of  trust  executed  by  Mary  and  Edward 
Qoetling  it  was  declared  that  on  the  death  of  Mary  the 
stock  should  be  transferred  to  John  Gostling  absolutely. 

John  Goatling  died  in  1852,  haying  bequeathed  all  his 
personalty  to  his  wife.  She  died^  in  1856,  haying  in  1850 
made  a  will  disposing  of  personal  estate  only. 

The  money  had  not  been  paid  into  court. 

The  question  was  whether  the  realty  had  been  con- 
yerted  by  the  deed  of  1846. 

Malins,  Q.C.,  and  Herbert  Smith,  contended  that  the 
fund  must  be  taken  as  personalty. 

Craig,  Q.C.,  and  W.  H.  Terrell,  for  a  creditor  of  the 
heir  at  law  of  Elizabeth  Gostling,  contended  that  she  had 
not  elected  to  take  the  proceeds  as  personalty.  The  trust 
and  inyestment  came  neither  under  the  7th  or  69th  sec- 
tions of  the  Act,  because  she  was  not  seised  in  Jier  own 
right.  It  was  not  possible  to  elect  while  the  inroperty  re- 
mained in  reyersion.  They  cited  Re  Stewart,  1  Sm.  k 
Giff.  32,  1  W.  R.  17,  2  Prest.  Abstr.  41. 

Graham  Hastings  appeared  for  the  heir  at  law. 

Stuart,  V.C. — For  the  defendants  it  is  insisted  that 
the  money,  although  personal  property,  has  impressed 
upon  it  the  character  of  land,  and  that  no  act  was  eyer 
done  by  the  person  entitled  to  it  to  manifest  an 
election  to  take  it  as  money.  Upon  this  part  of  the  case 
there  is  a  good  deal  of  eyidence  to  show  that  the  right  of 
election  was  exercised.  The  assumption  that  it  is  money 
impressed  with  the  character  of  realty,  and  requires  some 
act  of  election  to  entitle  those  claiming  it  under  the  will 
to  take  it  as  money,  seems  to  me  not  warranted  by  an 
accurate  yiew  of  the  nature  of  the  transaction  by  which 
the  sale  was  made.  That  was  not  by  the  interyention  of 
tMs  Court,  but  by  a  transaction  made  out  of  court  be- 
tween the  parties  entitled  to  the  land  and  a  railway 
company,  under  their  statutory  powers.  The  bar- 
gain made  by  those  parties  with  the  company  was  to  sell 
and  conyey  the  land,  and  to  take  money  in  exchange  for 
it.    It  is  said  that  the  transaction  did  not  come,  so  far  as 


regards  Elizabeth  Gostling's  interest,  under  the  7th  section 
of  the  Act,  as  she  was  not  a  married  woman  seised  in  her 
own  right.  At  the  date  of  the  transaction  she  was  under 
the  disability  of  coyerture,  and  her  interest  was  reyei* 
sionary.  Mr.  Terrell  read  a  passage  from  Preston  upon 
Abstracts,  showing  the  description  of  the  property  or  the 
nature  of  the  seisin  in  land,  where  the  husband  and  wife 
enjoy  the  land  in  right  of  the  wife  during  the  coyerture. 
The  husband  and  wife  are,  no  doubt,  seised  in  right  of 
the  wife,  yet  she  is  seised  in  her  own  right.  That, 
howeyer,  is  of  little  importance  here,  because  the 
question  now  to  be  decided  is  whether  the  eale  of 
this  land  to  the  company  was  a  transaction  autho- 
rised by  the  7th  section.  In  my  opinion  it  was  so  autho- 
rised. The  words  of  the  section  are  as  wide  as  words  can 
be.  Those  relied  upon  in  the  argument  for  the  inyalidity 
of  the  deed  under  this  clause,  the  words  "married 
women  seised  in  their  own  right,''  do  not  seem  to  me, 
looking  at  the  language  and  construction  of  the  whole 
section,  in  any  degree  to  describe  an  interest  of  a  married 
woman,  which  is  different  from  that  in  which  there  is  a 
mixed  interest  possessed  by  the  woman  and  her  husband. 
It  is  said  the  conyeyance  was  inyalid;  if  so  the  land  is  re- 
coyerable  by  those  claiming  under  the  wife,  and  the 
money  cannot  be  her  property.  If  the  land  was  not  con- 
yeyed it  is  not  now  the  property  of  the  company;  but  the 
defendants,  who  assert  a  right  to  the  money  as  Umd,  do  not 
seek  to  question  the  right  of  the  company.  And  those 
who  claim  it  as  land  must  claim  it  against  the  company, 
for  it  is  theirs  if  the  deed  was  inyalid.  It  is  impossible 
to  say  that  this  money  is  not,  as  money,  the  property  of 
the  wife  and  those  claiming  under  her,  who  haye  diealt 
with  it  as  money. 

Solicitor  for  the  plaintiff,  Ihomas  M.  Wilkin. 
Solicitor  for  the  heir-at-law,  J.  V.  P.  Plimsaul. 
Solicitors  for  the  creditor,  Clofces  4'  Hickley. 


V.C.W.  July  7,  8. 

The  Leather  Cloth  Company  (Limited)  v.  The 
American  Leather  Cloth  Company  (Limited). 

If^unction — Trade  mark — Assignment. 

A  firm  of  manufacturers  named  Crockett,  carrying  on 
business  in  America  and  England,  used  for  many  years  a 
trade  mark  including  the  name  **  Crockett* s  **  to  denote  the 
goods  m^nufactwred  by  them. 

In  1867  the  representatives  (by  assignment)  of  the  firm 
in  England  sold  the  English  business  to  A.  (a  company), 
including  the  premises  and  good  will,  togetlier  with  full 
power  and  authority  to  use  all  the  trade  jnarks  theretofore 
used  by  the  assignors  in  the  course  of  tlieir  business. 

Company  A.  had  the  uniftterrupted  use  of  tJiese  trade 
marks  from  1857  until  1861,  when  Company  B.  was  esta- 
blished for  the  sale  of  articles  similar  to  those  sold  by  A., 
and  with  trade  marks  closely  resembling  that  of  A. 

Held,  the  trade  mark  adopted  by  B.  not  being  bona 
fide,  but  calculated  to  mislead  the  public — 

(1)  That  Company  A.  were  entitled  to  protection  against 
any  infringement  of  the  trade  mark  of  which  they  Iiad  en- 
joyed the  undisturbed  use  in  England  for  four  years  from 
the  time  of  purchasing  the  business  to  which  it  was  attac/ied; 
and  this,  notwithstanding  tJie  continued  use  in  Atnerica  of 
the  same  trade  mark  by  the  American  branchofthejinu, 
from  whom  Company  A.  had  purchased. 

(2)  That  Company  A.  had  not  f off  cited  this  protection 
from  having  continued  to  place  the  word  ^* patented  " 
upon  goods,  the  patent  for  which  had  been  allowed  to  ex- 
pire; nor  from,  Jtaring  made  an  incorrect  statement  {on 
the  trade  mark),  that  the  goods  had  been  subjected  to  a 
particular  process,  the  incorrectness  of  such  statement 
being  so  clearly  discernible  as  to  render  it  very  unlikely 
that  any  one  could  be  tJiereby  deceived. 

Observations  upon  Hall  r.  Barrows,  II  W.  R.  52.''». 
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The  object  of  thit  soit  was  to  reetiain  tiie  defendioitB 
from  imitating  the  plaintifffl*  trade  marks,  which  had 
been  acquired  by  pnrohase  from  tlie  origixial  inrenton. 
It  appeiured  that  in  1857  the  plaintiffs  had  purchased 
from  an  American  company,  called  **  The  Crockett  Inter- 
nation^  Leather  Cloth  Company/'  for  £20,000,  the  good- 
will of  the  basiness  which  was  then  being  carried  on  by 
the  company  at  West  Ham  in  Essex  (England),  and  the 
oxolosiye  right  of  manufactming  and  selling  in  this 
country  an  article  which  is  well  known  in  the  trade  as 
"  Crockett's  leather  cloth."     This  particular  manufacture 
was  first  introduced  into  England  in  1852,  by  Messrs. 
J.  Ki  and  C.  P.  Crockett,  who  were  then  carrying  on  busi- 
ness in  America,  their  chief  agents  in  this  country  being 
a  firm  of  Dodge,  Bacon,  Sc  Co.     In  1854  this  firm  appears 
to  have  become  partners  in  the  American  firm  of  Crocketts, 
the  name  of  \jrhich  was  then  changed  to  Crocketts  &  Co., 
and  in  1855  they  sold  their  business  to  the  International 
Company,  from  whom  the  plaintiff^,  as  already  stated, 
bought  the  factory  and  business  at  West  Ham,  and  also 
the  goodwill  of  the  business,  together  with  full  power  and 
authority  for  the  plaintiffs  to  use  all  and  singular  the 
trade  marks  theretofore  used  hy  the  Crockett  Interna- 
tional Company  in  the  course  of  their  business  at  West 
Ham.      The    plaintiffs'    company    was    thereupon    in-: 
Gorporated,     and    hare    ever    since    used    the    trade 
mark    in    question,    their    place     of    business    being 
Cannon-street    West.       The    trade     mark    consists    of 
a    stamp     in     a    circulax     form,     surmounted    by    an 
eagle  and  the  word  "  Excelsior,"   the    prominent,    and, 
as  the  plaintiffs  stated,  the  most  valuable  and  imjKn:- 
tant  feature   in   it  being  the  names  "J.   R.  and  C.  P. 
Crockett."     The  defendants,  who  were  incorporated  as 
the  **  American  Leather  Cloth  Company,"  in  1861,  earned 
on  business  in  the  city,  their  manufactory  being  in  the  Old 
Kent-road,  at  premises  formerly  belonging  to  Dodge  & 
Giandonati,  the  lattei*  gentleman  having  been  mixed  up 
with  other  proceedings  taken  by  the  plaintiffs  in  this  court. 
The  bill  alleged  that  the  defendants  had  issued  advertise- 
ments and  adopts  trade  marks  expressed  and  contrived  so 
as  to  lead  the  public  to  beMere  that  they  were  supplying  the 
same  fabric  as  that  mannf aotored  and  sold  by  the  plaintiffs 
as  **  Crockett's  Leather  Cloth."    The  eagle  had  been  used 
in  the  defendant's  trade  mark,  and  the  word  "  Superior  " 
instead  of  "  Excelsior."  Underneath  the  word  "  Superior  " 
the  following  words  were  printed: — "  Leather  cloth,  manu- 
factured by  their  manager,  late  with  J.  R.  and  C.  P.  Croc- 
kett and  Co.,   12  yards,  Old  Kent-road,  London."    The 
plaintiffs  had,  under  these  circumstances,  filed  their  bill 
to  restrain  the  defendants  from  seUing  leather  cloth  with 
the  above-mentioned  trade  mark,  or  any  other  trade  mark, 
so  contrived  or  expressed  as  to  represent  the  fabric  sold 
hj  them  as  being  the  fabric  known  as  "  Crockett's  leather 
cloth."    ReHef  in  damages  was  also  prayed. 

In  March  last  the  plaintiffs,  in  a  suit  against  Messrs. 
Hirschfeld  &  Giandonati,  who  carried  on  business  as 
the  "  Anglo-American  Leather  Cloth  Company,"  obtained 
an  injunction  restraining  an  infringement  of  their  trade 
mark,  which  had  been  effected  by  the  adoption  of  a  trade 
mark  very  similar  to  that  used  by  the  present  defendants. 

The  defence  raised  was  that  the  defendants  were  fully 
entitled  to  use  the  trade  mark  that  they  had  adopted,  as  it 
stated  nothing  but  what  was  perfectly  true,  as  to  their 
manager  having  been  with  Crockett  &  Co.;  that  it 
was  not  calculated  to  deceive,  and  never,  in  fact,  had 
deceived,  the  public  into  the  belief  ttet  tiiey  were  buying 
the  fabric  manufactured  by  the  plaintiffis.  But,  in  any 
case  the  bill  nrast  be  diaxnissed,  as  the  plaintiffs  could 
not  establish  any  title  to  the  exdnsive  use  of  the  trade 
mark.  The  vendors  retained  an  interest  in  it,  and  further 
than  this  the  essential  iwrt,  the  name  of  **  Crocketts,"  was 
X>er8on^  and  not  local,  and  would  not  pass  under  am 
assignment  of  the  West  Ham  business.  Then  the  trade 
mark  as  used  by  the  pladntifEB  contained  misrepresenta- 
tions calculated  and  intended  to  deceive  the  public — first 


by  stating  that  their  goods  were  mannfaotnred  by 
Crocketts,  which  was  not  the  oaae;  and  also  as  ihe 
geoda  stated  to  be  patented  wece  not  soyaa  the  patent  had 
bean  allowed  to  nm  o«t  wit^ioiit  being  xenewedi  and  traa 
no  longer  in  exiitenoe.  Fortlier  than  thiaike  patent'wai 
originaUy  obtained  for  the  tanning  pRioes-s  widle  ttUb 
trade  mirk  oontadning  tiie  staitoment  in  qnaaljon  was  in- 
dlacriroinata^y  stamped  by  tlie  plaintiffii  upon  all  gooda, 
whether  tanned  or  untanned. 

Sir  n,  CairnSf  Q.C.f  and  Diekimon,  for  the  plaintiffs. 
Holt,  Q.C.,  and  T.  H.  lUcIt^r,  for  the  defendants. 

The  following  cases  were  cited: — Oro/i  v.  J)ay,  7  Beav. 
84;  Perry  y.  TrueflU,  6  B6av.  66,  418;  Hall  v.  Barrows, 
ante  525,  9  Jur.  N.  S.  483;  Edeltten  v.  Vick,  11 
Hare.  78;  The  CoUirut*  Company  v.  Brown,  3  K  &  J.  423, 
6  W.  R.  676;  Blanchard  v.  Hill,  2  Atk.  484;  Jifotley  v. 
Downmun,  3  My*  &  Cr.  1 ;  Wehvter  v.  Webster^  3  Swanst. 
490;  Bnry  v.  Bedford,  1  N.  R.  5;  Flavell  v.  Harrison,  10 
Hare  467;  Churton  v.  Dovglas,  Joh.  174. 

Wood,  Y.C,  after  stadng  the  caae,  and  the  assignment 
of  May,  1857,  from  the  International  Company  to  the 
plaintiffs,  said  that  from  that  time  downwards  the  plaintiffis* 
company   had  been  the  only  persons  using  that  trade 
mark  or  any  mark  of  Crockett  k  Co.,  until  the  defendants 
in  1861  used  the  mark  which  is  complained  of  in  the 
present  suit,  as  containing  the  names  of  J.  R.  and  0.  P. 
Crockett  in  a  particular  way.    The  defendants  appeared 
to  have  bought  a  buainefle  in  1858,  established   by  a  Mr. 
Payne,  in  the  Kent  Road,  and  oondocted  down  to  1861 
without  any  mention  of  Crooketti  or  anything  indioating 
that  it  had  anything  to  do  with  the  name  of  Crockett. 
The  questions  were,  what  was  the  trade  mark  which  was 
so    taken;    how    ^,   regard  being   had    to    Uie    late 
case  of  Uall  v.  Barrows  there  oould  be  any  parting  with 
the  right  to  use  this  particular  trade  marki  and  fuztbeE, 
how  far  the  trade  mark  being  parted  with,  odncs  were  1^ 
in  possession  of  it,  so  that  it  ooold  not  be  regatrded  as  a 
trade  mark  denoting  the  partieolar  bnsinesa  oaaxied  on 
by  the  plaintiffs.    Lastly,  there  was  the  oirDomstanee 
which  occasioned  much  ^fficulty,  of  certain  statements 
contained  in  the  trade  mark  itwlf,  aa  to  "  patented  "  put 
upon  goods  for  which  a  patent  had  not  been  obtained. 
The  whole  of  the  trade  mark,  upon  the  evidence,  was  in 
use  before  the  assignment,  and  was  a  thing  not  assigned, 
because  the  draftsman  had  done  it  in  a  very  correct  form, 
assigning  the  good\v^  of  the  businees,  but  only  giving 
full  power  and  liberty  to  use  ^b/t  trade  mark — the  proper 
mode  of  disposing  of  an  interest  of  this  desoription.     The 
first  objection  raited  by  the  defendants,  and  founded  upon 
Hall  V.  Barrows,  was  that  the  parties  could  not  part  with 
the  use  of  the  trade  mark  in  the  manner  purported  to  be 
done  by  the  deed  of  assignment;  and  for  this  reason,  t^iat 
the  trade  mark  represented  that  the  goods  were  manu- 
factured by  J.  R.  and  C.  P.  Crookett,  and  that  upon  the 
principles  ui)on  which  this  Court  had  acted  in  reference 
to  trade  marks  not  allowing  the  public  to  be  deceived  by 
these  misrepresentations,  it  waa  impossible  to  assist  the 
plaintiffs.    The  question  as  to  the  possession  of  a  trade 
mark  had  been  so  clearly  laid  down  by  Lord  Langdale  in 
Perry  v.  Trvejitt,  6  Beav.  66, 418,  that  he  preferred  using 
the  words  of  that  learned  judge  to  any  of  his  own.     His 
Honour  read  from  p.  78,  **I  think  that  the  principle 
uix>n  which  both  the  courts  of  law  and  of  equity  proceed 

in  granting  relief,  &c.,  &c. 1  do  not  deny  that  he 

may  have."  And  see  also  p.  76.  Both  in  that  case 
and  in  Pidding  v,  Howe,  8  Sim.  477,  the  court  did  not 
positively  refuse  to  give  the  plaintiff  any  assistance, 
but  said  that  he  must  first  have  established  his  right 
at  law — ^retaining  (as  he  had  himself  before  done)  the 
suit  with  liberty  to  bring  an  action.  This  questiim 
never  rested  on  property  at  all,  but  was  aimply  a  ques- 
tion of  whether  or  not  the  act  of  the  defendant  waa  such 
an  act  as  to  hold  out  that  his  goods  were  goods  manufac- 


'VdL!XI.    tMy9A,IMiO 


Ohanckht. 


THE  WEEKLY  REPORTER. 


933 


LliATHBB  OLOTH  Ck>.  r.  HiBgOHFSLD  AND  OthBBS. 


Chanobbt. 


tared  by  wio&er  penon,  which  had  become  known  by 
oertain  names,  &o^  dittingfaUhing  them  from  those  mana- 
factnred    by  any  other    penon.      The  Master  of  the 
RoUa  (m  his  ofoecrvations  in  Mall  v.  JBarrow^  alluding, 
of    conrse,   to    MUlinffton  v.   Foso)  said  that  the  case 
did  not  wholly  rest  on  frand.    Although  in  law  it  is 
neoesaaiy  to  allege  the    scienter,  this  Ck>art  has  held 
that  the  sdeiUer  is  not  neeessaiy  to  be  proved,  and 
'frill  giant  an  injunction  to  preyent  that  which  will  de- 
eeiTe  the  public,  though  it  maybe  prored  that  the  defen- 
dant had  no  fraudulent  intent  when  he  made  the  repre- 
sentation.    Courts  of  law  might  not  think  that  the 
deflendant  had  rendered  himself  liable  to  an  action  where 
the  malut  tmimus  did  not  ezirt,  while  this  Court  may 
think  that  he  is  committing  a  fraud  in  continuing  to  do 
the  act  when  informed  of  the  nature  of  the  plaintiff's 
light;  aad  the  case  might  be  pux«  in  substance,  as  being 
fouidedupon  the  jurisdiction  of  this  Conrt  to  preyent 
fnnd    by  one  person  on  the  rights  of   another.      His 
Hanoar,  alter  adverting  to  the  instance  put  by  the 
Ifaater  of  the  BoUs  in  HaU  v.  BarrowM,  of  a  manufactuze 
deriving  its  merit  from  a  particular  locality,  as  wine 
made  in  a  particular  vineyard,  said  that  a  sale  of  the 
property  might  include  the  use  of  the  mark  denoting  the 
growtih  of  that  partieulcr  property,  so  that  the  Court 
oonld  pravent  any  other  person  from  indicating  tiut  his 
wine,  &C.,  was  ^a  growth  of  that  particular  pr<q9erty. 
The  question  was  not  of  a  man  buying  the  kxsalifyfor 
the  purpose  of  selling  his  own  inferior  prodnetJoos  from 
aoEiae  other  part  of  the  kingdom.    Here  a  trade  mark  had 
been   used  for  some  yeass  \ij  a  manufacturer  named 
Croekett,  who  had  manufactured  goods  of  vaaAi  a  quality 
as  to  induce  perscms  to  pnxdiase  them.    Can  that  mack 
be  need  after  he  has  ceased  to  make  the  article?    If  he 
vrore  to  hold  that  it  was  not  eompetent  for  a  person  who 
had  once  acquired  a  reputation  in  his  trade,  in  partii^ 
with  his  trade  to  allow  those  who  take  it,  and  have 
bought   the  whole  plant,  &c.,  to  use  his  name  in  the 
business,  he  should  be  striking  at  an  enormous  number 
of  cases.     It  would  on  this  theory  be  wrong  for  Child's 
Bank  to  be  continued  under  that  title,  when  no  one 
named  Child  was  any  longer  a  member  of  the  firm.     So 
with  Morrison's  pills,  Mr.  Morrison  having  been  dead 
some  years.    In  the  case  of  s(dlcitors,  where  the  confidenoe 
is  still  greater  than  in  an  ordinaiy  basiness,  he  should  be 
moeh  sorprised  if  upon  continuing  the  name  of  the  old 
firm  they  could  not  recover  their  costs  on  the  ground 
that  they  were  guilty  of  fraud,  in  holding  out  the  name 
of  a  penon  no  longer  existing. 

BcUy  Q.C,  referred  his  Honour  to  6  &  7  Vict.  c.  T3, 
S3.  26,  33,  to  the  effect  that  if  a  solicitor  carries  on  his 
buidness  in  the  name  of  another  person,  he  shall  not 
recover  his  costs. 

Wood,  Y.C,  said  tiiat  ihat  was  a  totally  different  case. 
He  had  been  speaking  of  a  deceased  partner,  while  the 
provision  in  the  Solicitors'  Act,  struck  at  carrying  on 
bojnness  for  a  person  not  on  the  Attorneys'  Boll.  He 
held,  therefore,  that  the  plaintiffs  were  perfectly  entitled, 
havizig  made  tiiis  purohase,  to  use  that  trade  mark  which 
had  been  used  at  the  time  by  those  who  parted  with  the 
busiaestr  to  others,  and  that  the  single  circumstance  of 
continuing  the  name  in  the  trade  mark  was  not  one  that 
would  prevent  the  plaintiff  from  obtaining  relief.  It 
had  been  also  contended  that  the  Court  could  not  inter- 
fere, where  as  here  more  than  one  person  was  entitled  to 
use  the  name  ***  Crockett's."  The  whole  of  the  jurisdic- 
tion of  the  Court  rested  xupim  this,  that  B.  was  not  en- 
titled fraudulently  to  palm  off  his  goods  as  being  the 
manufacture  of  A.  If  the  mark  did  not  denote  his  goods 
more  than  the  goods  of  twenty  or  thirty  other  persons, 
then  as  in  the  Prixe  Medal  case  it  would  be  ezceesively  dijQI- 
eult  to  iirterfere:  {Batty  t,  HiU,  ante  745).  In  Dent's  ease 
(T^Mer  v.  Tw^pim,  Dent  v.  Twpin,  9  W.  R.  648, 2  J.  &  H. 
139),  wheretwosone  of  A  testator  were  both  entitled  to  use 


the  name,  he  had  held  Ihat,  as  against  the  wrengdoer, 
either  of  them  might  bring  an  action,  or  that  both 
might  combine.  This  case  did  not  present  the  same 
difficulties,  as  from  the  date  of  the  assignment  until  1861 
no  one  but  the  plaintiffs  had  used  the  name  "  Crockett's  " 
in  this  country.  Upon  the  question  of  infringement  he 
was  of  opinion  that  what  the  defendants  had  done  was 
not  hand  fide,  but  calculated  to  mislead  the  public,  so  as 
to  entitle  the  plaintiffs  to  the  assistance  of  this  Court. 
Then  as  to  good  faith  on  the  part  of  the  plaintiffs.  In 
the  case  of  the  "  patent  kitcheners  "  (Flarel  v.  Harri- 
ton,  ubi  gup.)  an  injunction  was  lefxiaed,  because  the 
plaintiff  had  marked  his  goods  **  patent,"  and  they 
were  not  so  patented.  In  the  needle  case  {Edelstvn 
V.  Viek,  11  Hare,  78),  the  plaintiff  originally  had  a 
patent,  and  stamped  the  word  upon  his  goods,  con- 
tinuing to  do  so  long  after  it  had  expired.  In  that 
case  he  could  not  say  that  the  plaintiff  had  acted 
fraudulently  in  continuing  his  trade  mark  without  altera- 
tion. Any  alteration  was  a  serious  matter  to  a  man  who 
had  once  established  a  mark,  and  persons  dealing  with 
him  must  be  taken  to  know  that  patents,  like  everything 
else,  have  a  termination.  As  to  the  words  **  tanned 
leather  cloth  patented,^'  it  would  have  been  much  better 
if  it  had  only  been  put  on  the  patented  articles,  but  th^ 
stamped  it  indiscriminately  on  all  their  (doth.  But  every- 
one taking  up  an  article  of  this  kind  would  know  whether 
it  was  tanned  or  not  tanned.  He  would,  by  referring 
to  the  patent,  the  date  of  which  was  given,  find  that  it 
was  for  tanned  leather  cloth  only,  and  if  the  article  he 
was  buying  was  not  tanned,  he  would  not  be  deceived 
into  supposing  that  it  was  patented.  His  Honour,  after 
adverting  to  the  evidence,  said  that  he  could  not  hold 
'* tanned  leather  doth"  to  be  any  more  a  deception 
than  "gilt  leather  doth"  would  have  been,  the  truth 
or  falsehood  of  the  statement  in  either  case  being  at 
once  discernible.  As  to  persons  having  been  deceived 
by  the  trade  mark  of  the  defendants,  the  Court  did 
not  require  minute  evidence  as  to  deception,  when 
that  which  is  the  important  ingredient  of  the  plain- 
tiffs* trade  mark  has  been  put  in  without  any  reason 
whatever,  except  for  the  purpose  of  making  people  sup- 
pose it  was  the  plaintiffs',  and  had  been  put  in  exactly 
the  very  place  and  with  the  same  indicia.  Under  all 
these  cireumstances,  although  the  case  unquestionably 
had  not  been  free  from  difficulty  upon  the  point  as  to 
'*  tanned  leather  doth  patented,"  the  plaintiffs  were  en- 
titled to  a  perpetual  injunction  with  costs. 

Dickinson  asked  for  a  declaration  as  to  damages. 

Wood,  V.C,  said  that  these  cases  occasioned  great 
difficulty  upon  the  question  of  damages.  He  thought 
that  he  had  given  the  i>laintiffs  enough  in  granting  the 
injunction. 

Solicitor  for  the  plaintifib,  J.  Murray, 

Solicitors  for  the  defendants,  Cotnhe  ^  Wainwright. 


V*C.W.  July  16. 

The  Leather  Cloth  Compaitt  (Limited)  t. 

HiBSCHFELD  AND  OTHEBS. 

Practice — Examination — Inquiry  as  to  damagr^. 

Nature  of  the  informatioHf  that  the  defendant  'mill  he 
required  to  give  uj9on.an  inquiry  as  to  damages  in  iefpnt 
of  a  fraudulent  use  of  the  plaintiffs*  trade  mark. 

Sir  H,  Cairns,  Q.C.,  and  Dickens(m,  moved  on  behalf  of 
the  plaintiffs  that  the  defendant  might  be  ordered  to 
attend  before  the  examiner  and  answer  certain  questions. 
The  suit  was  similar  in  character  to  that  of  27ie  LeatJtcr 
Cloth  Cewipany  {Lmited^yy.  The  American  Cloth  Company, 
ante  981,  and  the  plaintiffs  had  obtained,  on  the  11th  of 
March,  18G3,  a  decree  restraining  the  defendants  from 
continuing  the  use  of  their  trade  markSy  &c.,  and  direct- 
ing an  inquiry  as  to  damages. 
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Chancery. 


MOLESWOBTH  C.  SnBAD, — HOTTEN  V,  ARTHUR. 


Chakcert. 


In  working  ont  this  inquiry  the  defendant  Hirsohfeld 
had  been  summoned  before  the  examiner  for  oross-exami- 
nation  upon  his  affidavit.  In  the  course  of  this  cross- 
examination  he  was  interrogated  as  to  his  customers  in 
Spain. 

Answer. — ^We  have  had  customers  throughout  Spain. 
I  don't  know  how  many.  I  know  the  names  of  some,  but 
not  of  all. 

Question. — ^Tell  the  names  of  those  you  do  know. 

This  question  having  been  objected  to,  the  defendant 
declined  to  answer.  The  matter  was  accordingly  ad- 
journed into  court  upon  the  above-mentioned  motion. 
In  support  of  the  motion  it  was  contended  that  sts  the  de- 
fendant in  his  affidavit  had  stated  that  he  had  kept  no 
record  or  account  of  the  goods  sold  by  him  which  had 
been  stamped  with  the  trade-mark  (restrained  by  the 
decree),  he  was  bound  to  give  that  information  upon 
cross-examination  which  his  books,  if  properly  kept, 
would  have  disclosed. 

W.  N.  Lawson,  for  the  defendant,  submitted  that  there 
were  ample  materials  in  the  evidence  already  given  to 
enable  the  plaintiffs  to  obtain  all  the  information  to 
which  they  were  entitled.  The  questions  were  very  op- 
pressive, and  the  plaintiff  ought  not  to  be  compelled  to 
disclose  all  the  particulars  of  his  trade,  which  included 
unstamped  as  well  as  stamped  goods. 

Wood,  V.C,  after  observing  that  the  plaintiffs  had  a 
right  to  elicit  the  fullest  information,  said  that  they  were 
entitled  to  have  an  answer  to  the  following  questions: — 
(1)  State  the  names  of  all  the  persons  to  whom  you  have 
sold  stamped  goods;  (2)  whether  you  have  sold  stamped 
goods  to  any  other  persons?  If  the  defendant  could  not 
tell  the  names  of  his  customers  for  stamped  goods  so  as  to 
answer  these  questions  positively,  then  he  might  be  asked 
— (3)  State  the  names  of  the  customers  to  whom  you  have 
sold  goods  generally  (stamped  or  unstamped). 

Solicitor  for  the  plaintiffs,  J,  Murray, 

Solicitor  for  the  defendant,  L.  Hand, 


▼.  C.  W.  MoLESWORTH  t?.  Snead.  July  20. 

Practice — Short   cause — Affidavit  of  service — Order    of 

March  15,  1860,  rule?  10. 

B.  L.  Cfuipman  applied  to  the  Court  under  the  follow- 
ing circumstances: — ^The  plaintiff  had  served  notice  of 
motion  for  decree,  and  afterwards  got  the  cause  set  down 
for  hearing  as  a  short  cause,  upon  the  usual  certificate, 
and  without  the  consent  of  the  defendant's  solicitor 
(Order  of  March  15, 1860,  rule  10).  The  defendant  did 
not  appear  at  the  hearing,  and  the  registrar  declined  to 
draw  up  the  order  upon  the  usual  affidavit  of  service. 

Wood,  V.C,  thought  that  the  defendant  was  quite  en- 
titled to  have  notice  that  the  cause  was  to  be  advanced, 
and  would  be  taken  out  of  its  turn  from  being  marked  as 
**  short."  The  best  course  would  be  to  take  an  cider  now 
that  the  cause  should  be  heard  next  Saturday  as  a  short 
cause. 


V.  C  W.  HoTTEN  V,  Arthur.  July  9. 

Copyright — Booltscller*s  catalogtie  ^Injunction. 

A  bookseller  who  lias  compiled  a  descriptive  catalogue  of 
scarce  ajid  curious  boohs  in  his  collection,  and  added  short 
anecdotes  and  descriptions  partly  from  original  sources, 
and  partly  out  of  his  own  head,  is  entitled  to  copyright  in 
tlie  work  upon  which  he  has  thus  bestowed  his  mental 
labour:  and  any  appropriation  by  ai%other  of  those  labours 
by  reprinting  and  publication,  will  be  restrained  by  in- 
juncti4)n. 

This  was  a  motion  for  an  injunction  to  restrain  the 
defendant  Arthur,  a  bookseller,  from  selling  or  distributing 


catalogues  containing  matter  compiled  and  written  by 
the  plaintiff,  and  published  by  him  in  his  catalogues. 

The  plaintiff,  John  Camden  Hotten,  was  a  bookseller  in 
Piccadilly,  and  a  dealer  in  curious  and  scarce  old  books 
and  MSS.  For  some  years  he  had  been  in  the 
habit  of  compiling  catalogues  of  his  collection  of  works 
upon  topography  and  family  history,  adding  by  way  of 
description  short  anecdotes.  The  last  of  these  catalogues, 
which  was  published  in  the  present  year,  was  entitled 
"  A  Hand-book  to  the  Topography  and  Family  History  of 
England  and  Wales,  being  a  descriptive  account  of 
20,000  most  curious  and  rare  books,  old  tracts,  an- 
cient MSS.,  engravings,  and  privately-printed  family 
papers,  relating  to  the  history  of  almost  every  landed 
estate  and  old  English  family  in  the  country,  interspersed 
with  nearly  2,000  original  anecdotes,  topographical  and 
antiquarian  notes — the  labour  performed  by  John  Cam- 
den Hotten.  The  books,  &c.,  now  on  sale,  each  article 
having  a  small  price  affixed — Mceret  qui  laborat,  London: 
John  Camden  Hotten,  Piccadilly."  The  anecdotes,  ice, 
were  alleged  by  the  plaintiff  to  have  been  partly  "emana- 
tions of  his  own  mind,"  partly  communicated  to  him  by 
literary  friends  and  otiiers,  while  in  all  cases  he  had  em- 
ployed his  own  langruage,  and  bestowed  great  labour 
upon  the  compilation.  The  defendant,  employing  the 
plaintiff's  printers,  had  recently  published  a  catalogue 
headed  "  Topographica  Curioea,  1863,  Bibliotheca  Anglia, 
Wallia,  Scotia,  et  Hibemia,  (sic.);  a  catalogue  of  an  inter- 
esting collection  of  books  and  tracts  relating  to  the  history, 
antiquities,  topography,  dialects,  &c.,  &c.,  of  England  and 
Wales,  witii  some  privately-printed  works.  Also  many 
curious  works  on  the  early  history  and  topography  of  Ireland 
and  Scotland:  the  whole  arranged  under  counties.  Now 
on  sale  for  cash  only  by  Thomas  Arthur,  45,  Booksellers'- 
row.  Strand,  London."  The  case  made  by  the  bill,  was 
that  this  catalogue  was  in  many  parts  copied  rcrbatim 
from  that  of  the  plaintiff,  and  that  other  parts  were 
merely  colourable  alterations. 

tSir  H,  Cairns,  Q.C.,  and  E.  B.  Lovell,  in  support  of  the 
motion,  contended  that  the  plaintiff  was  entitled  to 
an  injunction,  as  his  catalogue  had  been  manifestly 
copied:  Mawman  v.  Tegg,  2  Russ.  885. 

Tripp  and  E.  M*Naghten,  for  the  defendant  Arthur, 
relied  upon  the  general  custom  of  the  trade,  for  book- 
sellers to  compile  their  catalogues  of  scarce  works  from 
catalogues  already  existing.  No  copyright  could  be 
claimed  in  such  a  work  as  a  catalogue,  even  admitting 
that  it  had  been  copied.  In  any  case,  the  injury  to  the 
plaintiff  was  so  infinitesimal  as  not  to  warrant  the  inter- 
ference of  this  Court  They  cited  Saunders  v.  Smith,  3 
My.  &  Cr.  711,  728;  Sweet  v.  Benning,  11  C.  B.  457; 
Bramwell  v.  Halcomb,  3  My.  k  Cr.  737. 

i7.  F,  Brist^nve  for  the  defendants,  the  printers. 

Wood,  V.C,  (without  calling  for  a  reply,)  said  that  the 
plaintiff  was  clearly  entitled  to  a  copyright  in  his  cata- 
logue. Of  course  it  was  to  the  interest  of  a  bookseller  to 
have  a  good  description  of  his  books,  and  there  could  be 
no  doubt  that  the  annotations  and  descriptions  inserted 
by  the  plaintiff  would  lead  the  public  to  take  an  interest 
in  the  books  themselves.  Suppose  this  descriptive  cata- 
logue to  have  been  compiled,  not  by  the  plaintiff,  but  by 
some  literary  man  who  was  employed  for  the  purpose, 
could  it  be  said  that  the  author  would  not  have  a  copy- 
right in  what  he  had  thus  compiled,  or  that  other  book- 
sellers could  avail  tiiemselves  of  his  labours,  and  be 
allowed  with  impunity  to  copy  and  publish  his  catalogue? 
The  author  in  such  a  case  was  in  every  respect  entitled  to 
copyright,  and  no  difference  could  possibly  arise  from  the 
fact  that  the  plaintiff  in  this  case  was  both  publisher  and 
author.  If,  for  instance,  Dr.  Waagen  had  published  an 
interesting  account  of  the  pictures  in  any  gallery,  an  1  in 
addition  given  notices  of  the  masters,  criticisms  upon  the 
school,  and  a  short  history  of  the  particular  piotoree,  not 
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J^,  Jf,  Jamet^  Q,  C,  said  that  an  order  for  preliminazy  in- 
qniries  on  the  motion  of  a  defendant  could  not  be  made 
under  the  20th  General  Order,  nor,  as  he  thought,  under  the 
general  practioe  of  the  Court  A  defendant  to  a  vendor's 
suit  for  specifio  performance  would,  by  making  6uch  a 
motion,  in  effect  take  upon  himself  the  conduct  of  the 
suit.  In  this  case  the  defendants  had  set  up  as  a  second 
defence  a  notice  to  rescind  the  contract,  on  the  ground 
that  the  title  was  not  made  out  in  time  ;  and  until  the 
Court  had  decided  on  that  point  it  would,  under  any 
circumstances,  be  improper  to  direct  a  reference  as  to  title. 


eren  the  owner  of  the  pictures  could  take  what  I>r. 
Waagen  had  thus  compiled  and  publish  it  as  his  own. 
Any  person  would  be  very  much  aided  and  guided 
in  buying  a  particular  book  contained  in  the  catalogue 
from  the  description  giren  of  it  by  the  plaintiff.  Kor 
was  it  any  answer  to  say  that  the  d^endant  was  entitled 
to  copy  earlier  catalogues,  on  the  ground  that  they  went 
out  of  use.  Upon  that  principle  early  editions  of  any 
work  might  always  be  pirated;  and  besides  that,  these 
catalogues  themselyes  became  objects  of  curiosity  to 
book-collectors,  eren  after  the  publication  of  the  new 
catalogue.  His  Honour  then  referred  to  the  dictionary 
case  CSpiers  y.  Brown,  6  W.  R.  852),  where,  upon  a  minute 
and  laborious  investigation  of  the  two  dictionaries,  he 
came  to  the  conclusion  that  there  had  been  '*  a  legitimate 
use  of  the  plaintiff's  publication  in  the  fair  exercise  of 
mental  operation,  deserving  the  character  of  an  original 
work."  (WUkins  v.  Aiken,  17  Ves.  422;  BramweU  v. 
Halcomh,  8  My.  k.  Cx.  787.)  It  was  of  vital  importance 
in  cases  of  this  kind  to  see  that  there  had  been  no  mere 
copying  of  errors,  no  merely  colourable  alterations,  and 
lastiy  that  the  MSS.  should  be  produced — a  proof 
of  bond  Jidet  which  determined  the  case  of  Spien  v.  Brown 
in  fAYOxa  of  the  defendant,  as  it  proved  conclusively  that 
he  had  expended  great  labour  in  the  preparation  of  his 
dictionary,  and  had  not  merely  copied  that  of  the  plain- 
tiff. Applying  these  tests,  he  came  to  the  conclusion  that 
there  had  been  a  wholesale  taking  of  the  labours  of  the 
plaintiff  by  the  defendant  Arthur,  who  found  those 
Ubonra  of  value.  The  plaintiff  was  therefore  entitled  to 
an  injunction  to  restrain  the  defendant  from  publishing 
and  circulating  any  catalogue  containing  any  matter 
written  and  compiled  by  the  plaintiff,  and  appearing  in 
his  catalogues  or  any  of  them.    Costs,  costs  in  because. 

Solicitor  for  the  defendant,  John  Mills, 
Solicitor  for  the  plaintiff,  John  JRae, 


L.J.  July  10. 

Reed  r.  The  Doh  Pedbo  Nobth  del  Ret  €k>LD 
Mining  Company  (Ldcited). 

Practice — Specific  performance — Motion  for  reference  of 

tUle. 

It  is  not  the  practice  of  the  Court  to  direct  a  reference 
of  title  on  the  motion  of  the  defendant  in  a  vendor*s  suit 
for  specific  performance. 

This  was  an  appeal  from  Vice-Chancellor  Stuart,  who 
had  refused  a  motion  by  the  defendants,  the  Dom  Pedro 
North  del  Rey  Gold  Mining  Company  (Limited),  for  an 
order  directing  an  inquiry  whether  the  plaintiff  could 
make  a  good  title  to  certain  property  agreed  to  be  pur- 
chased by  the  defendants  (having  regard  to  the  agree- 
ment for  sale),  and  when  it  was  first  shown  that  such 
good  title  could  be  made,  and  that  such  inquiry  might  be 
without  prejudice  to  any  question  in  the  cause.  The 
suit  was  instituted  for  the  specific  performance  of  a  con- 
tract for  sale  by  the  plaintiff  of  certain  mines  in  BradL 
The  defendants  resisted  performance — first,  because  the 
plaintiff  could  not  make  a  good  title ;  and  secondly,  because 
he  had  failed  to  do  so  within  the  time  limited  by  the 
contract. 

The  Vice-Chancellor  had  refused  the  motion  as  not 
being  in  accordance  with  the  practice  of  the  court  to 
make  a  reference  on  motion.  The  notice  was  now  re- 
newed before  the  Lords  Justices. 

Bacon,  Q,C.,  and  A.  Smith,  for  the  appellants,  cited 
Moss  V.  Matthews,  3  Ves.  279  ;  Foxlowe  v.  Amcoats, 
8  Beav.  496;  Sugd.  V.  &  P.,  Uth  Ed..  851 ;  Oumpertz  v. 
Anon,,  12  Ves.  17;  Bltfth  v.  Elmhirst,  1  V.  &  B.  1  ; 
y^'Uhy  V.  CoHU,  1  Sim.  &  Stu.  174,  T.  &  R.  78. 

Malins,  Q,C.,  and  JV^,  for  the  respondents,  were  not 
called  upon. 


Knight  Bbuce,  LJ,,  concurred. 

SolicitorB,  Beavan  f  mtitin^;  Kimberley  4>  Popf* 


K.B.  Stevenson  r.  Abington  (1).         July  6. 

"Will — Clause  of  forfeiture  on  legatee  disputing  will, 

A  testator,  who  died  in  1860,  by  his  wHlgave  his  residue 
among  his  cousins,  who  were  his  next  of  hin.  By  a  codicil 
he  gave  a  legacy  to  A,,  a  cousin,  in  lieu  of  his  share  in  the 
residue,  and  a  legacy  to  B.,  the  son  of  another  cousin,  and 
declared  that  if  any  person  interested  under  the  will  or 
codicil  sJumld  attempt  to  set  either  of  them  aside  he  should 
forfeit  his  interest,  which  should  sink  into  the  residue, 
A  suit  was  instituted  to  administer  the  estate^  in  which 
the  chief  clerk  made  his  certificate,  dated  the  17th  of 
January,  1868,  finding  B,*s  legacy  due  to  him,  B,,  as 
representative  of  A.,  who  had  died  since  the  testator,  had 
previously  instituted  a  suit  in  the  Probate  Court  to  set 
aside  the  will  and  codicil,  in  which,  in  June,  1 863,  a  vcT' 
diet  was  given  against  him. 

Held,  that  B,  had  forfeited  his  legacy,  and  that  advan- 
tage could  be  taken  of  the  forfeiture,  although  more  than 
eight  days  had  elapsed  since  the  signing  of  the  certificate, 

Semble,  such  a  clause  could  be  enforced  at  any  time 
before  the  legacy  is  paid, 

» 

Joseph  Mayer,  by  his  will  dated  the  28rd  of  April, 
1860,  gave  all  his  estate,  real  and  personal,  to  his  execu- 
tors and  trustees,  Leonard  James  Abington,  Paul  Smith 
and  Thomas  Goddard,  in  trust  to  sell  and  get  in  the 
same,  and  to  hold  the  produce  in  trust  for  his  first  cousins 
and  the  issue  of  deceased  first  cousins.  By  a  codicil 
dated  the  26th  of  June,  1860,  the  testator  gave  a  number 
of  legacies,  including  one  of  £20,000,  to  John  Ridgway, 
one  of  his  cousins,  and  another  of  £5,000  to  Edward 
John  Ridgway,  a  son  of  a  cousin  named  William  Ridg- 
way, and  also  specifically  devised  part  of  his  real  estate. 
He  then  declared  that  John  Ridgway,  Edward  John  Ridg- 
way, and  certain  other  legatees  herein  named,  should  not 
be  entitled,  as  cousins  or  issue  of  cousins,  to  any  share  of 
the  residue,  the  provision  thereby  made  for  them  being 
intended  to  be  in  lieu  of  all  interest  to  which  they  might 
have  been  entitled  under  the  will.  The  codicil  then  con- 
tained the  following  declaration: — <*  I  declare  that  if  any 
person  or  i)ersons  interested  under  my  said  will  and  codi- 
cil, or  either  of  them,  shall  attempt  to  set  aside  my  said 
will  and  codicil,  or  either  of  them,  then  such  person  or 
persons  shall  forfeit  all  moneys,  shares  of  moneys,  and 
interest  to  which  he,  she,  or  they  might  have  been  enti- 
tled. And  I  declare  that  such  moneys,  shares,  and  inte- 
rest so  forfeited  shall  sink  into  the  residue.*' 

The  will  and  codicil  were  duly  proved  in  common  form, 
and  this  suit  was  instituted  on  the  12th  of  September, 
1860,  for  the  administration  of  the  estate.  The  decree 
was  made  on  the  24th  of  November,  1860,  and  on  the 
17th  of  January,  1868,  the  chief  clerk  made  his  certifi- 
cate, which  was  duly  approved  by  the  judge,  and  filed 
on  the  23rd  of  May,  1863.  William  Ridgway  survived 
the  testator,  and  was  still  living;  and  John  Ridgway  also 
survived  him,  but  died  on  the  drd  of  December,  1860. 

In  the  month  of  July,  1862,  Edward  John  Ridgway 
instituted  a  suit  in  the  Probate  Court  against  the  execu- 
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tors,  for  the  purpose  of  obtaining  the  teyocation  of  the 
probate  of  the  will  and  codiciL  In  his  petition  he  stated 
the  death  of  John  Ridgway,  and  that  by  his  will  he 
appointed  the  petitioner  and  two  other  persons  executors, 
and  named  the  petitioner  his  residuary  legatee,  and  he 
accordingly  purported  to  sue  as  executor  and  residuary 
legatee  of  John  Ridgway,  who  was  one  of  the  testator's 
next  of  kin;  but  he  was  afterwards,  at  the  instance  of 
his  two  co-executors,  compelled  to  amend  his  petition  by 
striking  out  the  words  "  executor  and,"  and  suing  in  his 
character  of  residuary  legatee  only.  The  suit  was  tried 
on  the  24th,  26th,  and  26th  of  June,  1863,  when  a  ver- 
dict was  found  for  the  defendants  on  all  the  issues,  and 
the  petitioner  Ivad  condemned  in  costs. 

This  suit  now  came  on  for  further  consideration,  and 
notice  had  been  given  to  Edward  John  Ridgway,  on  be- 
half of  the  executors  and  residuaiy  legatees,  that  they 
should  dispute  his  right  to  the  legacy  of  d&  5,000  in  con- 
sequence of  his  proceedings  in  the  Probate  Court. 

Satfgallay^  Q.C.,  and  (hssofif  for  the  plaintiff,  a  resi- 
duary legatee. — ^The  legacy  was  clearly  forfeited,  under 
the  clause  at  the  end  of  the  codicil:  Lhtfd  v.  Branton, 
3  Mer.  108.* 

Southgate,  Q.C.,  and  O,  Xot?^//,  for  Ridgway. — 1.  It  was 
now  too  late  to  question  his  right  to  the  legacy,  since  it 
had  been  found  due  by  the  chief  clerk's  certificate,  which 
had  become  absolute,  and  no  attempt  had  been  made  to 
vary  it  within  the  eight  days,  although  it  was  known  to 
the  parties  when  it  was  signed  that  the  codicil  was  being 
disputed.  2.  Such  a  condition  was  against  public  policy. 
8.  Lloyd  V.  BratUon  was  distinguishable.  The  case  of  a 
?ife  interest  or  annuity  was  different  from  that  of  an  ab- 
8<.>lute  interest,  or  a  legacy  of  a  particular  sum.  There 
nvust  be  some  limit  of  time  when  the  right  to  receive  the 
laVter  arrives,  otherwise  the  condition  wouM  be  void  as 
a. perpetuity.  That  time  had  arrived,  ar  j  this  legacy 
could  not  now  be  divested:  Osborn  v.  ^rmvn,  5  Ves.  527. 
4.  The  condition  could  only  be  intended  to  apply  to  those 
who  had  a  direct  personal  interest  in  disputing  the  will 
or  oodloiL  John  Ridgway  had  no  such  interest  in  dis- 
puUng  either,  being  neither  one  of  the  next  of  kin  nor  a 
residuaiy  legatee,  but  having  sued  merely  in  a  represen- 
tire  oapadty.  They  referred  to  Cooke  v.  Turner^  15  M. 
&  W.  727,  14  Sim.  498;  Qtpe  r.  Rni$eli  2  Vent.  852j 
jRWBt  t.  Heme,  cited  in  8  Mer.  118. 

Selwy^,  Q.C.f  JSbhhouse,  Q.C.,  Osborne,  Q.C.,  H.  Pdlvier, 
Q.C,  Monfdliff'e,  Towfuend,  I^.  WkUe,  Key,  De  Gex, 
ietit,  and  Martindale,  appeated  for  other  pcurtiea. 

.  The  Mastbb  of  the  Rolls  said  that  the  legacy  was 
clearly  lost.  The  caae  came  exactly  within  the  clause  in 
the  oodioiL  It  had  been  held  by  Sir  Williun  Grant,  in 
Iiloyd  V.  Branton,  which  had  since  been  followed  in  other 
oases,  that  a  gift  over  such  as  this  was  good,  and  that  the 
condition  waa  therefore  not  in  terrorem.  It  was  argued 
that  W.  Ridgwi^  had  no  interest  in  disputing  the  will  or 
oodioil,  but  that  was  the  affair  of  the  Probate  Court.  It 
was  for  that  Court  to  decide  whether  it  would  allow  him  to 
do  80.  He  seemed  to  have  maintained  the  suit  as  repre- 
setitative  of  John  Ridgway.  His  Honour's  impression 
was,  that  no  step  on  the  part  of  the  executors  of  John 
Ridgway  could  have  forfeited  his  legpacy  after  his  death, 
as  he  had  not  contested  the  wilL  But  it  was  contended 
that  as  Edwaxd  John  Ridgway  had  not  oontested  it  in  his 
own  oharaoter,  he  had  not  forfeited  his  own  legacy.  The 
testator,  however,  might  impose  any  condition  he  thought 
fit^  however  capricious — as,  for  example,  that  the  legatee 
should  go  to  Rome.  He  was  of  opinion,  therefore,  that 
as  this  legatee  had  in  fact  contesrt^d  the  will,  he  had 
lost  the  legacy  of  £5,000.  The  Court  <x)uld  not  listen  to 
the  argument  upon  the  point  of  form.  If  this  gentleman 
had  been  taken  by  surprise,  the  Court  would  have  dealt 
leniently  with  him;   but  that  was  not  the  case.     His 


Honour  wished  to  make  one  observation  upon  the  ques- 
tion, within  what  time  siich  a  clause  of  forfeiture  could 
be  enforced?  He  expressed  uo  opinion  as  to  a  case  in 
whitih  the  legacy  had  been  paid,  but  untU  it  was  psid  it 
was  open  to  anyone  to  stop  it. 

Solicitors    for    the   parties,    Gregory    J^    Uowcliffei ; 
RenrwlU;  and  Tilleard  4"  CO' 


X.B. 


StEtbkson  v.  ABinaTOW  (2).        July  28. 


♦  See  also  Clearer  v.  Spurling,  2  P.  Wms.  628. 


Practice —  Costs — Parties  in  same  interest — Severing. 

Where  a  number  cf  persons  in  the  same  interest,  haHng 
liberty  to  attend  the  proceedings  in  an  administration  suit, 
appeared  separately,  only  one  set  of  costs  was  aUofced, 

This  was  an  administration  suit.  The  bill  was  filed  by 
one  of  a  large  class  of  residuary  legatees.  The  defendants 
were  the  executors  and  the  devisees  of  the  real  estate.  Upon 
the  hearing,  oil  further  consideration,  the  Court  had  ordered 
the  costs  of  the  parties  to  the  suit,  and  the  perisons  har* 
ing  liberty  to  attend  the  proceedings,  to  be  taxed  and 
paid  out  of  the  fund  in  Court  (see  the  last  case), 
but  the  Registrar,  in  drawing  up  the  order,  had  inserted 
a  dirtotion  that  only  one  set  of  costs  should  be  allowed 
to  the  persons  in  tlie  same  interest  who  had  liber^  to 
attend. 

Selmyn,  Q.  C,  and  Uowcliffe,  now  moved  that  this  direc- 
tion should  be  omitted,  aUd  that  a  separate  set  of  costs 
should  be  allowed  to  each  person,  or  to  each  set  of  jjcr- 
sons  who  had  appeared  together.  They  contended  that 
there  waa  no  rule  that  parties  in  the  same  iuterest  were 
bound  to  appear  together,  and  that  the  persons  having 
liberty  to  attend,  though  not  parties  on  the  record,  were 
quasi  parties,  and  were  placed  on  the  same  footing  as  the 
defendants  on  the  record,  as  regarded  their  right  to  coats. 
There  was  therefore  no  ground  for  the  ciistinction  at- 
tempted to  be  made  between  such  parties  and  the  defen- 
dants, who,  it  was  admitted,  were  entitled  to  separate 
costs.  It  was  stated  that  the  parties  having  liberty  to 
attend  were  upwards  of  nineby  in  number,  and  that  they 
appeared  in  s^ts  averaging  about  twelve.  They  referred 
to  Cons.  Order  zxxv.i  rule  20. 


Tofonsend  and  Bevir  appeared  for  other  persons  in  XhQ 
same  interest,  but  the  Master  of  the  Rolls  declined  to 
heiurthem. 

Souihgate,  Q,C.,  who  appeared  in  opposition,  was  not 
heard. 

The  Master  op  the  Rolls  said  that  he  could  not 
make  any  alteration  in  the  order,  which  was  quite  right 
in  not  giving  separate  sets  of  costs.  The  parties  should 
have  instructed  one  solicitor  and  counseL  Ko  doubt  they 
had  a  right  to  appear  separately;  and  had  they  all  done 
so,  the  Court  might  have  been  compelled  to  hear  180 
counsel;  but  it  would  have  been  impossible  to  give  ninety 
sets  of  costs  merely  because  there  happened  to  be  so 
many  persons  interested.  The  same  course  was  adopted 
by  the  Court  in  this  case  as  in  that  of  trustees,  who  were 
at  liberty  to  appear  separately,  but  at  the  risk  of  costs. 
The  Court  therefore  gave  the  plaintiff  his  costs,  and  the 
defendants  theirs,  and  to  the  other  parties  appearing  in 
the  same  interest  one  set  of  costs,  which  would  be  appor- 
tioned between  them. 

Solicitors  for  the  parties,  Gregory  ^  Co,;  HoU, 


K.Jft.  July  25. 

Re  Lord  de  Tablet's  Settled  Estates. 

Praetice — Leases  and  Sahs  of  Settled  Estates  Act — Atar^ 
ried  woman — Separate  examination, 

Th€  Qnirt  diipented  with  the  separate  examination  <tf  a 
married  woman,  as  to  her  consent  to  an  application  wider 
the  Leases  and  Sales  of  Settled  Estates  Act,  where  her  in^ 
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Re  Parker's  Trust. 


Chancery. 


terest  mat  remote,  and  was  tuffideiUly  represented  by 
trutteee,  who  eonsented. 

This  was  a  petition  by  Lord  do  Tabley  for  authority 
to  grant  building  leases  oyer  certain  settled  estates  in  the 
county  of  Chester,  of  which  he  was  the  tenant  for  life 
under  i&  settlement  made  in  1832,  with  remainder  to  his 
first  and  other  sons  in  taiL  Under  the  above  settlement 
certain  annuities  were  secured  to  Lady  de  Tabley  by  way 
of  pin-money  and  jointure,  and  a  sum  of  £5,000  was 
directed  to  be  raised  in  the  usual  way  for  portions  for 
younger  children.  The  estate  was  subject  to  certain 
mortgages  taking  priority  of  the  settlement.  The  peti- 
tioner had  one  son  and  four  daughters,  and  on  the  mar- 
riage of  one  of  his  daughters  to  Hr.  Bathurst,  in  January, 
1862,  one  fourth  part  of  the  above  sum  of  £5,000  was 
appointed  to  her,  and  was,  with  other  property,  assigned 
to  trustees  upon  the  usual  trusts  for  the  husband,  wife, 
and  children  in  succession,  an  annuity  of  £150  being 
seouzed  to  the  separate  use  of  Mrs.  Bathurst  out  of  the 
income  of  the  property  comprised  in  the  last-mentioned 
settlement.  The  consent  of  the  mortgagees,  and  of  all 
parties  entitled  under  the  settlement,  including  Hr.  and 
Mrs.  Bathurst  and  the  trustees  of  their  settl^ent,  had 
been  obtained;  but  Mrs.  Bathurst  had  not  been  separately 
examined,  in  accordance  with  the  d7th  section  of  the  Act. 
The  petitioner  applied  that  the  separate  examination  of 
Mrs.  Bathurst  might  be  dispensed  with,  her  interest  being 
remote,  and  fully  represented  by  the  trustees  of  her  setr 
Uementw 

Freeling,  for  the  petitioner. 

CuMty  for  Lady  de  Tabley  and  all  other  parties  interested 
under  the  settlement,  including  Mr.  and  Mrs.  Bathurst 
and  the  trustees  of  her  settlement,  and  also  for  the  mort- 


The  Master  of  the  Bolls  said  that  as  the  trustees  of 
Mrs.  Bathurst's  settlement  consented,  he  would  dispense 
with  the  separate  examination  of  Mrs.  Bathurst. 

Solicitors,  NiekoUj  Bamett,  ^  Kefvman. 


M.B.  iZtf  Parker's  Trust.  July  4. 

Ecclesioitieal  henefiee — Augment4aion  of  endowment — 
Charity — O^  upon  condiHon  of  preaeking  a  sermon — 
Sequestration — Insolvency — 1  4'  2  Viet,  c,  110,  s,  66. 

A  testatriw  hy  fciU  gave  a  sum  of  consols  to  trustees 
upon  trust  for  investment  for  the  benefit  of  the  vicar  for 
the  time  being  for  ever  of  the  vicarage  of  N.  (which  the 
testatriw  stated  was  a  small  and  poor  vicarage),  such  vicar 
preacMng  a  sermon  on  a  certain  day;  and  the  testatriw  di» 
reeted  that  the  dividends  should  be  paid  to  the  vicar  for 
the  time  being  qf  the  vicarage  of  N,,  in  augmentation 
thereef.  The  present  vicar  of  JV.,  who  was  appointed  to 
the  vicarage  in  1841,  did  not  hear  of  the  bequest  till  1868, 
and  the  sermon  was  not  preached  during  that  period,  the 
dividends  accumulating  in  the  hands  of  the  trustees.  In 
1847  the  living  was  sequestrated,  and  the  sequestration 
still  continued.  In  1862  the  vicar  passed  the  Insolvent 
Debtors*  Court, 

Held,  in  a  contest  between  the  vicar,  the  sequestra-' 
torsy  and  the  assignee  in  insolvency,  that  the  gift  was  an 
augmentation,  and  formed  an  inalienable  part  of  the  eccle- 
siastical benefice,  and  that  the  arrears  of  dividends  which 
accrued  before  the  sequestration  belonged  to  the  vicar,  and 
that  those  which  accrued  since  the  seqttestration  belonged  to 
the  sequestrators. 

Mary  Parker,  by  her  will  dated  the  8rd  of  May,  1768, 
bequeathed  the  residue  of  her  personal  estate  unto 
Thomaa  Adderley,  "in  trust  to  be  by  him  within  six 
months  next  after  my  decease  inyestod  in  the  public 
ftinds  in  the  best,  safest,  and  most  beneficial  manner,  in 
the  name  of  him,  the  said  Thomas  Adderley,  or  of  his 
exeontoxs  or  admdnistrators,  for  the  sole  use  and  benefit 


of  the  vicar  for  the  time  being  of  the  yioarage  of  Newton, 
near  Swaffham,  in  Norfolk  (which  is  a  very  small  and 
poor  vicarage),  whereof  my  late  deceased  husband  was 
vicar,  for  ever,  such  vicar  for  the  time  being  in  the  fore- 
noon of  every  21st  day  of  June,  for  ever,  preaching  in  the 
parish  church  of  Newton  aforesaid,  immediately  after 
Divine  service,  an  anniversary  sermon  in  commemoration 
of  me,  and  of  this  my  bequest.  And  I  do  hereby  will, 
order,  and  direct  that  the  yearly  or  other  dividends  and 
proceeds  of  the  whole  of  my  said  residuum  shall  tram 
time  to  time  for  ever  be  received  and  paid  to  the  vicar  of 
the  said  vicarage  of  Newton  for  the  time  being,  in  aug- 
mentetion  thereof,  which  is  agreeable  to  the  intent  and 
desire  of  my  said  late  dear  husband,  deceased,  who  had 
but  very  small  preferment  himself  in  the  Church;  and 
that  the  said  Thomas  Adderley,  his  executors  and  ad- 
ministrators, and  every  of  them,  shall  from  time  to  time, 
as  occasion  shall  be  or  require,  declare  the  trusts  thereof 
accordingly."  And  the  testotrix  appointed  Mr.  Adderley 
the  sole  executor  of  her  will,  by  whom  the  same  was  duly 
proved. 

The  residue  of  the  teetetrix's  estete,  amounting  to 
£724  4s.  2d.,  was  laid  out  in  the  purchase  of  £827  88.  9d. 
Beduoed  Bank  Annuities,  in  the  joint  names  of  the  then 
Bishops  of  Ely  and  Norwich  and  Mr.  Adderley,  who,  by 
indenture  dated  the  11th  of  April,  1776,  made  between 
the  said  Bishops  and  Mr.  Adderley  of  the  one  part,  and 
the  Bev.  Joshua  Crofts,  then  vicar  of  Newton,  of  the 
other  part,  agreed  to  acceiyt  the  trusts  thereof,  so  that 
the  Bishops  of  Ely  and  Norwich  for  the  time  being  might 
always  be  the  trustees  thereof. 

In  1888  this  sum  of  stock  was  transferred  into  the 
names  of  the  then  Bishops  of  Ely  and  Norwich,  who,  by 
indenture  dated  the  25th  day  of  January,  1839,  made 
between  the  said  Bishops  of  the  one  part  and  the  Bev. 
Thomas  Watson,  then  vicar  of  Newton,  of  the  other  part, 
accepted  the  trnJats  thereof;  and  in  that  indenture  special 
mention  was  made  of  the  condition  that  the  vicar  should 
yearly  preach  a  conmiemoration  sermon,  as  directed  by 
the  will  of  the  testotrix.  This  deed  was  not  executed  by 
Mr.  Watson,  but  it  appeared  that  he  was  fully  cognisant 
of  the  preparation  of  that  deed,  and  that  he  received,  by 
himself  or  his  sequestrators,  the  dividends  on  the  trust 
funds. 

The  Bev.  John  Hague  Bloom,  the  present  vicar  of  New- 
ton, was  instituted  in  1841,  but  it  appeared  that  he  was 
not  then  informed  of  the  bequest  made  by  the  will  of 
the  testatrix,  or  of  the  sermon  to  be  preached  in  com- 
memoration of  the  testatrix,  and  that  he  did  not  hear 
or  know  of  the  same  until  the  month  of  September, 
1868,  in  which  year  the  funds  were  transferred  into  the 
names  of  the  present  Bishops  of  Ely  and  Norwich,  who, 
by  indenture  dated  the  28th  day  of  July  in  that  year, 
accepted  the  trusts  thereof;  and  in  this  deed  mention  is 
also  made  of  the  condition  as  to  the  commemoration 
sermon.  This  deed  was  prepared  without  the  knowledge 
of  Mr.  Bloom,  and  he  had  never  executed  the  same. 
In  September,  1858,  the  Bishop's  registrar  informed 
Mr.  Bloom  of  the  bequest  in  the  will,  and  that  the 
sermon  was  to  be  pr^tched  on  St.  Thomas's  day  (the 
21st  of  December).  It  was  so  preached  on  the  2l8t  of 
December,  1868,  and  upon  ito  being  discovered  that  'it 
ought  to  have  been  preached  on  the  21st  of  June,  the 
mistake  was  rectified,  and  the  sermon  has  been  preached 
on  the  last-mentioned  day  since  the  year  1859. 

The  dividends  on  the  trust  fund  had  been  received  by 
the  Bishops  of  Ely  and  Norwich  since  1841,  and  the 
balance  of  such  arrears,  amounting  to  £447  19s.  9d.,  was 
still  in  the  hands  of  the  bankers  of  the  present  Bishops. 

The  representotives  of  a  Mr.  Stoppings  held  a  seques- 
tration on  the  benefice  under  a  judgment  obtained  by  Mr. 
Stoppings,  dated  the  11th  of  January,  1847.  The  benefice 
was  under  sequestration  at  the  suit  of  Mr.  Steppings  from 
the  28th  of  January,  1847,  until  his  death,  when  a  seques- 
tration ¥ra8  granted  to  his  executors. 
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Mr.  Bloom  took  the  benefit  of  the  InBolyent  Debtors 
Act  in  1852,  and  an  assignee  was  appointed. 

The  question  now  raised  was  as  to  the  persons  entitled 
to  the  arrears  of  dividends  in  the  hands  of  the  Bishops' 
bankers. 

Sji>eed  ikppeared  for  the  Bishops,  and  stbmitted  the 
oftse  to  the  Cotirt. 

Ershine  appeal  for  Mt.  Bloom,  and  claimed  so  much 
of  the  fund  in  the  hands  of  the  Bishops  as  represented 
diyidends  accrued  before  1847,  when  the  sequestration 
was  granted  to  Mr.  Sbeppings.  He  had  no  knowledge 
that  the  sermon  ought  io  be  preached,  and  wilful  default 
on  his  part  must  be  shown  to  deprive  him  of  his  claim: 
Re  Coningtofi's  Will^  8  W.  R.  444.  The  contest  as  to  the 
dividends  accrued  since  1847  laj  between  the  assignee 
in  insolvency  and  the  sequestrators. 

Je98el  i^peared  for  the  assignee  in  insolventgr,  and 
contended  tiiat  the  sequestrators  were  not  entitled  to 
the  divid^ids  which  accrued  since  1847.  The  ques- 
tion was,  whether  the  dividends  were  a  part  of  the  en- 
dowment <^  this  benefice.  If  they  were  tibey  did  not 
pass  to  the  assignee  in  insolvenc^y  (1  &;  2  Vict.  c.  110, 
a  65),  but  belonged  to  the  sequestrators.  The  result  of 
the  latr  upon  the  subject  seemed  to  be  that  sequestrators 
ol  an  eocleeiastical  benefice  only  acted  as  bailiffs  of  the 
Bishop,  and  were  accountable  in  the  Bishop's  oourt^  and 
they  could  only  touch  tilat  which  belonged  to  and  was  a 
part  of  the  benefice:  8  Bum.  Bool.  Law.  890.  It  was  not 
in  the  power  of  a  private  Individual  by  will  to  make  an 
annual  sum  a  part  of  a  benefice.  In  otder  to  make  it  a 
part  of  the  benefice  the  consent  of  the  ordinary  was 
nebeesary,  testified  by  a  solenm  deed  of  endowment  or 
annexation.  A  sum  of  money  might  be  left  to  the  vidar 
kA.  a  parish  for  the  time  being  on  condition  that  he  should 
preach  a  sermon,  but  this  would  not  be  a  part  of  tiie 
benefice!  and  if  the  vicar  wilfully  failed  to  preach  the 
sermon,  the  annual  payment  would  not  belong  to  the 
benefice.  The  present  bequest  was  a  mere  charitable  gift 
to  the  vicar  of  Newton  for  the  time  being,  on  condition 
that  he  should  preach  a  sermon,  and  was  not  an  inalien< 
aMe  addition  to  the  benefice.  The  dividends  since  1847 
did  not  therefore  belong  to  the  sequestratois,  but  passed 
to  the  assignee  in  insolvency. 

DU;kinson  and  Pkear  (of  the  common  law  bar)  ap- 
peared for  the  sequestrators,  but  were  not  called  upon. 

The  Mastbb  of  the  Bolls  said  that  he  was  of  opi- 
nion tliat  thb  sequeetrators  were  entitled  to  the  dividends 
sinee  1847.    His  Honour  admitted  that  a  gift  to  provide 
a  fund  fOk  the  purpose  of  having  ft  sermon  preached  in 
a  pari^  church  on  a  certain  day  in  the  year  was  not  of 
itself  an  augumentation  of  that  ecclesiastical  benefice; 
but  it  was  c^>en  to  any  person  to  augment  any  beiwfioe 
in  the  oonntty  provided  in  making  such  iuigmentationi 
by  means  of  mone^  or  land,  he  complied  with  the  pro- 
visions of  the  Statute  of  Mortmain.    It  was  also  opeh  to 
any  persbn  to  annex  any  condition,  which  was  not  ille- 
gal in  its  character,  to  his  grant  or  gift,  if  the  ordinary 
tiionght  fit  to  accept  it.    In  tiiis  case  his  Honour  would 
presume  the  consent  of  and  aoeeptance  of  the  ordinary, 
the  gift  having  been  acted  on  for  so  long  a  time.    The 
only  question  wbb  as  to  the  construction  of  the  testatrix's 
win    If  the  gift  had  stopped  after  the  words,  "  fixr  the 
sole  use  and  benefit  of  the  vicar  for  the  time  being  of 
Nowton,  which  is  a  v^ry  small  and  poor  vicarage,"  it 
would  have  been  clearly  an  augmentation  of  the  benefice. 
Then  the  testatrix  went  on  to  direct  the  sermon  to  be 
preached,  but  the  preaching  of  the  stomon  was  not 
the  object   Of   her  bottn^.     The  obfect  was  to    aug- 
ment the   living;  and   the   testatrix    annexed  a  cer- 
tain   Mnditicm    to    the    gift,    the    oomi^iance    with 
whith  traa  to  6ntitl6  the  vioar  to  obtain  eteh  par- 
tivakc   dividend  aft  it  aotsmed.    If    in    anj^  yiar   the 
Ticar  wilfully  failed  to  oompl^  VritH  th»  vQiM^m,  tii« 


dividends  would  then  probably  be  administered  and 
applied  by  the  Court  cy  pret.  The  testatrix  further 
directed  that  the  dividends  of  the  residue  of  her  estate 
should  "  from  time  to  time  for  ever  be  received  by  and 
paid  to  the  vicar  of  the  said  vicarage  of  Newton  in  aug- 
mentatian  thereof.**  The  question  was  whether  such  a 
gift  was  illegfal,  or  whether  it  required  particular  formali- 
ties in  order  to  carry  it  out.  His  Honour  was  of  opinion 
that  no  forms  were  necessary  except  the  assent  of  the 
patron  and  the  ordinary.  The  fund  was  a  part  of  the 
endowment,  and  was  applicable  in  the  same  way  as  tlie 
produce  of  the  small  tithes.  The  eequestrators  were 
therefore  entitled  to  so  much  of  the  arrears  as  accrued 
since  the  sequestration  in  1847,  and  the  vicar  was  en- 
titled to  the  arrears  accrued  before  the  sequestration. 
The  costs  of  the  present  application  must  come  out  of 
the  arrears  of  dividends,  and  must  be  apportioned  be- 
tween the  parties. 

Bolicitors  for  tiie  parties,  Burder  ^  Dunning;  Trehtrne 
^  White, 

T.G.K.  June  8,  9;  July  14. 

TucKNlss  r.  Alexandeb. 

Church  building  Acts  —  Divisions  of  parishes — District 
chapel — Ancient  parochial  chapclrg — Right  to  publish 
banfiSf  solemnise  marriages,  Jt^c, — Fi^et — Marriage  bg 
licenee. 

The  parochial  chapelry  of  (?.,  within  the  parish  of  P., 
having  had  from  time  im^newwrial  a  church  used  as  a 
parish  church,  with  churchwardens,  rates,  S^c,  and  the  in^ 
cumhefU  having  performed  religious  ceremonies  and  re- 
ceived the  fees,  the  King  in  council,  under  the  Church 
Building  Acts,  divides  it  into  six  districts,  and  assigns  one 
to  the  ancient  chapehy  itself  Out  of  one  of  the  districts 
so  created,  another  is  carved  bg  another  order  in  council, 
and  the  ministers  of  the  several  districts  publish  banns,  so- 
lemnize marriages,  Jfv.,for  twenty-eight  years,  the  last  order 
in  council  for  carving  the  district  out  of  a  district  having 
been  made  eighteen  years  since.  Questions  arise  between 
the  incumbent  of  the  church  of  the  ancient  chapelry  of  O., 
and  tlie  districts  formed  out  of  it,  whetli^er  the  minister  of 
O.  is  or  is  not  entitled  to  the  exclusive  right  to  publish 
banns,  solemnize  marriages,  ^.,  between  two  persons  resi- 
dent in  the  other  districts,  and  also  whether  he  has  an  ex- 
clusive right  to  the  fees,  both  as  to  the  originally  created 
districts  and  that  carved  out  cf  one  originally  so  created; 
also,  whether  that  applies  to  marriages  by  licence  ? 

Held^  on  the  construction  of  the  Church  Building  Acts, 
that  each  district  has  distinct  rights  as  to  performance  of 
religious  ceremonies  and  receipt  of  fees,  excluding  the 
rights  of  the  incumbent  of  the  chapelry  out  qf  which  they 
are  taken;  and  that  the  fact  of  a  district  being  subseguent^f 
carved  out  of  an  originally  created  district  does  not  re- 
store the  rights  of  the  incumbent  of  the  ancient  chapehy 
so  taken  away  by  its  division  into  districts.  But  held,  that 
the  case  of  marriages  by  Ueenee  stand  upon  the  general  law, 
and  that  an  incumbent  is  not  only  entitled,  but  eompeUable 
to  perform  the  ceremony  qf  marriage  upon  the  reguiretnent 
of  the  parties  producing  the  licence. 

This  was  a  special  case  under  Sir  George  Turner's  Act 
(18  &  14  Vict  c.  85).  The  plaintiffs  were  the  Kev. 
Bichard  Austin  Tttckniss,  incumbent  of  the  district  of 
St.  James,  Oldham,  Lancashire,  and  the  Bev.  James  Bum- 
stead,  incumbent  of  Glodwick,  in  the  same  parish;  and 
the  defendant,  the  Bev.  David  Mitchell  Alexander, 
was  the  incumbent  of  Oldham  church.  The  questions 
upon  which  the  opinion  of  the  Court  in  the  Bpecial 
case  was  asked  were  as  follows: — First,  whether  the 
defendant  was  entitied  to  publisih  banns  or  sokmnise 
marriages  at  Oldham  between  two  persons  who  were 
both  resident  within  the  limits  of  the  distikt  ohi^iel- 
ii6s  dr  Bsw  pirifthes  which  Had  been  formed  out  of  the 
MHdsnt  ciu^»ehy  of  Oldham)    wb^wdlfy,  whethor  tlie 
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defendant  was  entitled  to  retain  for  his  own  use  the 
fees  which  he  reoeired  in  respect  of  the  publication  of 
such  banns  and  the  solemnization  of  such  marriages  at 
the  Baid  Oldham  church;  and  thirdly,  whether,  if  a  licence 
had  been  obtained  from  the  bishop  of  the  diocese  in  which 
the  said  ancient  chapelry  was  situate,  for  a  marriage  at 
the  said  Oldham  church  of  such  persons  as  aforesaid,  the 
defendant  was  entitled  to  solemnize  at  the  said  church 
the  marriage  between  such  parties,  and  to  retain  for  his 
own  nse  the  fees  which  he  might  receive  in  respect  of 
snch  marriage.    The  special  case  stated  that  the  parish 
of  Prestwich,  or  Prestwich-cum-Oldham,  in  the  county  of 
Lancaster,  formerly  in  the  diocese  of  Chester,  but  now  in 
the  diocese  of  Manchester,  was  an  ancient  parish,  and 
within  the  same  there  were  and  had  been  from  time  im- 
memorial a  parish  church  and  churchyard;  and  within 
the  said  parish  there  had  been  from  time  immemorial  a 
parochial  ohapelry  commonly  called  Oldham  chapelry; 
and  within  the  said  chapel^  there  were  and  had  been 
from  time  immemorial  a  church  or  chapel  called  Oldham 
church,  and  a  church  or  chapelyard  thereto  annexed,  and 
that  the  said  ohapelry  was  called  a  parish  in  the  Eccle- 
siastical Survey;  and  the  said  church  or  chapel  and  church 
or  cihapelyard  were  and  had  been  from  time  immemorial 
used  as  and  held  to  be  the  parish  church  and  churchyard 
of  such  chapelry  or  ptiriih.    The  said  church  or  chapel  of 
the  said  Oldham  chapelry  had  been  from  time  imme- 
morial a  perpetual  curacy,  and  the  right  of  presentation 
thereto  was,  and  had  been  from  time  immemorial,  vested 
in  the  rectdr  of  the  parish  of  Prestwich;  and  at  the  said 
church  or  chapel  of  Oldham  banns  of  marriage  had  been 
published,  and  marriages,  christenings,  churchings,  and 
buryingB  Were,  and  had  been  immemorially,  solemnized 
and  performed,  and  the  fees  paid  in  respect  thereof  had 
been  immemorially  received  and  retained,  exclusively  for 
his  own  use,  bv  the  incumbent  for  the  time  being  of  the 
said  Oldham  church  or  chapel.    The  incumbent  and  in- 
habitants had  from  time  immemorial  nominated  and  ap- 
pointed chulxshwardens,  who  had  from  time  immemorial 
exercised  jurisdiction  as  such  in  matters  civil  and  eccle- 
siastical, hidependently  and  exclusively  of  the  parish  of 
Prestwich,  in  like  manner  in  all  respects  as  if  the  said 
chapeliy  had  been  a  parish  from  time  immemorial;  and 
^e  said  Oldham  church  had  been  from  time  immemorial 
repaired  by  iheans  of  rates  levied  on  the  inhabitants  of 
the  said  ancient  chapelry,  and  them  only,  who  had  not 
from  time  immemorial  been  rated  for  the  repair^  of  the 
parish  chtlroh  of  Prestwich.    The  said  chapelry  had  from 
time  immemorial  enjoyed    and  exercised  independent 
parochial  rights.    Four  different  chapels  existed  within 
the  chapelry  of  Oldham — namely,  a  Ghapel  of  Ease  at 
Shaw,  in  C^mpton,  and  in  the  years  1767,  1768,  and 
1769.  three  other  duly  consecrated  Chapels  of  Ease — ^viz., 
St.  Margaret's,  in  Hollinwood,  8t  Peter's,  in  Oldham,  and 
St  Paul's,  in  Eoyton — and  the  ancient  church  of  Oldham 
and  such  four  chapels  were  augmented  from  Queen  Anne's 
Bounty,  or  by  public  grants,  and  under  two  local  Acts — 
5  Geo.  4,  c.  Ixiv.,  and  9  Geo.  4,c.  xoix. — ^f or  rebuilding  the 
ohnioh  at  Oldham,  and  under  them  the  ancient  church 
was  partially  pulled  down  and  rebuilt. 

In  1829,  a  church  called  St  James's,  in  Greenacre's 
Moor,  within  the  same  chapelry,  was  erected  under  the 
68th  Geo.  3,  c.  45,  and  by  an  order  dated  the  4th  of 
Hatch,  1835,  and  made  by  his  Majesty  King  William  the 
Fourth,  in  council,  on  the  representation  of  the  commis- 
sioners  for  building  new  churches,  with  the  consent  of  the 
bishop  of  the  diocese  in  which  this  parish  of  Prestwich 
was  situate.  By  this  order,  in  pursuance  of  the  59th  Geo.  3, 
0. 1 34,  district  chapelries  were  assigned  to  each  of  the  afore- 
said six  chapels  in  the  aforesaid  ancient  parochial  chapelry 
of  Oldham — viz.,  a  parochial  chapel  district  was  assigned 
to  the  said  ancient  parochial  chapel  (St  Maiy's),  another 
to  the  ohapel  of  St  Peter's,  another  to  the  chai)el  of  St. 
Jadies'Bi  another  to  the  chapel  of  St  Margaret's,  another 
to  the  ohapel  of  St  Paul's,  and  another  to  the  said  Chapel 


of  Ease  at  Shaw;  and  it  was  ordered  that  marriages, 
baptisms,  churches,  and  burials  should  be  performed  in 
each  of  the  above-mentioned  chapels,  and  that  the  fees 
for  the  same  should,  from  and  after  the  next  avoidance  of 
the  parish  of  Prestwioh-oum-Oldham,  belong  to  &nd  be 
received  by  the  ministers  of  the  said  six  chapels  respec- 
tively; and  the  said  order  was  duly  advertised  In  the 
London  Gazette  on  the  5th  of  May,  1835.  The  plaintiff, 
the  Bev.  Bichard  Austin  Tucknks,  was  duly  presented 
and  instituted  to  the  chapel  of  St  James's,  and  was  now 
the  incumbent  On  the  7th  of  October,  1844,  by  another 
order  made  by  her  present  Majesty,  in  council,  on  the 
representation  of  the  Ecclesiastical  GommissionerB  for 
England,  and  with  the  consent  of  the  bishop  of  the  diocese 
in  which  the  said  parish  of  Prestwich  was  then  situate, 
under  his  hand  and  seal,  and  under  the  6  &  7  Tlct.  c.  37, 
five  new  separate  districts,  called  respectively  St.  Mat- 
thew's Chadderton,  St.  John's  Chadderton,  Coldhurst, 
Glodwick,  and  Wemeth,  were  constituted  within  the  said 
ancient  chapelry  of  Oldham  as  it  originally  existed,  and 
out  of  the  district  chapelries,  assigned  as  aforesaid  to  the 
church  or  chapel  of  tiie  said  parochial  chapelir  of  Old- 
ham, and  to  the  chapels  of  St.  Margaret's,  in  HoUinwood, 
and  St.  Peter's,  in  Oldham.  This  order  was  also  adver- 
tised on  the  22nd  of  October,  1844.  In  each  of  the  said 
five  last-mentioned  districts  a  church  had  been  built 
and  duly  approved  of  by  the  Ecclesiastical  Commissioners, 
and  consecrated  as  the  church  of  such  district,  and  each 
of  the  said  five  districts  had  thereby  become  a  new  parish, 
and  the  chancellor  of  the  diocese  in  which  the  said  new 
parishes  were  situated  had  fixed  the  fees  which  it  should 
be  lawful  for  the  respective  incumbents  for  the  time  being 
of  the  said  new  parishes  to  receive  for  the  publication  or 
banns,  and  the  solemnization  of  marriages,  churchings, 
baptisms,  and  burials,  in  the  said  new  parishes.  The 
plaintiff,  the  Reverend  James  Bumstead,  had  been  duly 
constituted  and  was  now  the  perpetued  curate  of  the 
new  parish  at  Glodwick.  Since  the  making  of  the  afore- 
said orders,  there  had  been  an  avoidance  of  the  spiritual 
persons  who  were  respectively,  when  the  said  orders 
were  made,  the  incumbents  of  the  said  parish  of  Prest* 
wich,  and  of  the  ancient  parochial  chapel  of  Oldham. 
The  defendant  had  recently  been  presented  and  instituted 
to,  and  was  now  the  incumbent  of,  the  said  parochial 
chapelry  of  Oldham;  and  the  question  had  arisen  between 
the  defendant  as  such  incumbent,  and  the  plaintiffs,  with 
reference  to  the  right  of  the  defendant  to  publish  banns 
and  to  solemnize  marriages  in  Oldham  church  between 
persons  residing  within  the  limits  of  the  said  district 
chapelries  and  new  parishes  respectively,  and  with  re- 
ference to  the  defenduit's  right  to  retain  for  his  own  use 
such  fees  as  he  might  receive  in  respect  of  the  publica- 
tion of  such  banns  and  the  solemnization  of  such  mar- 
riages. No  compensation  had  been  made  to  the  present 
incumbent  of  the  ancient  chapelry  of  Oldham  for  the  loss 
of  the  fees  sustained  by  him  by  reason  of  the  creation  of 
the  aforesaid  district  chapelries  and  new  parishes;  but  the 
Rev.  Thomas  Lowe,  the  late  incumbent,  received,  under 
an  order  in  council  dated  the  27th  of  April,  1867,  a 
grant  of  d£5  per  annum  during  his  Incumbency  In  re- 
spect of  the  new  parishes  of  St.  John  and  Glodwick;  ahd 
under  another  order  dated  the  6th  of  Februaryj  1859, 
a  grant  of  £8  per  annum  in  req)ect  of  the  new  parish 
of  St  Matthew's,  Chadderton.  Upon  these  facta  the 
special  case  was  agreed  upon,  and  it  referred  especially 
to  the  following  statutes:— 59  Geo.  3,  o.  184,  as.  16, 17  j 
8  Geo.  4,  c.  72,  s.  17;  4  Geo.  4,  c.  76,  ss.  2,  lO,  26;  6  &  7 
Vict  c.  37,  ss.  9,  11,  12,  14—18;  8  &  9  Vict  c  70,  s.  17; 
and  then  followed  the  questions  as  above. 

By  the  58th  Geo.  3,  c.  45,  provision  was  made  for  the 
division  of  parishes  into  two  or  more  distinct  parishea, 
with  an  apportionment  of  the  tithes,  glebe,  modtues,  ko,, 
if  expedient;  if  not,  into  ecdesiastioal  districts,  to  be 
called  *'  separate  district  parishes,  and  perpetual  curacied,*' 
and  the  churches,  '*  district  pari^  churdiesy"  for  all  eo- 
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clesiastical  pnipoees.  The  oommiBsioners  had  also  power 
to  build  additional  chapels  (in  case  no  diviBion  -was 
made),  to  be  served  by  curates  appointed  by  the  incum- 
bents, and  licensed  by  the  bishop.  By  the  59  Geo.  3, 
c.  134,  s.  16,  it  was  enacted  that  it  should  be  lawful  for 
the  commissioners,  in  the  same  manner  and  with  the 
like  consent  as  was  required  in  the  case  of  division 
into  ecclesiastical  districts,  to  assign  a  district  to  any 
Chapel  of  Ease  or  3)arochiid  chapel,  with  a  curate  to  bo 
nominated  and  licensed,  subject  to  all  the  powers  in  force 
respecting  stipendiary  curates,  provided  that  it  should  be 
lawful  for  the  commissioners,  with  the  consent  of  the  bishop, 
to  determine  what  proportion  of  the  fees  for  marriages, 
baptisms,  churohings,  and  burials  should  be  assigned  to 
such  curate,  and  whether  banns,  marriages,  churchings, 
baptisms,  and  burials  should  be  solemnized  or  performed 
in  any  such  chapel  or  not,  and  that  no  such  chapelry 
should  become  a  benefice  by  any  augmentation  of  the 
maintenance  of  the  curate,  or  bounty  under  any  Act  of 
Parliament.  By  the  17th  section  it  was  enacted  that  all 
Acts  of  Parliament,  laws,  and  customs  relating  to  pub- 
lishing banns  of  marriage,  marriages,  christenings, 
churchings,  and  burials,  and  the  registering  thereof, 
and  to  all  ecclesiastical  fees,  oblations,  or  offerings, 
should  apply  to  all  districts,  and  consolidated  or  district 
chapelries,  and  divisions  of  any  parishes  whereof  the 
boundaries  should  be  enrolled  in  the  Court  of  Chancery 
under  the  58  Geo.  3,  o.  45,  or  of  that  Act,  and  in  the 
churches  and  chapels  whereof  banns  of  marriage  should 
be  allowed  to  be  published,  and  marriages,  christenings, 
churchings,  and  burials,  or  any  of  them,  should  be  allowed 
to  be  solemnized,  and  to  the  churches  and  chapels  thereof, 
and  to  the  ecclesiastical  persons  having  cure  of  souls 
therein,  or  serving  the  same,  in  like  manner  as  if  the 
same  had  been  ancient,  separate,  and  distinct  parishes 
and  parish  churches  by  law.  By  the  3  Geo.  4,  c.  72,  s. 
1 1,  it  was  enacted  that  in  every  case  in  which  marriages 
were  allowed  imder  the  former  Acts  to  be  solemnized  in 
any  chapel  of  a  district  chapelry,  and  in  which  the 
parties  or  either  of  them  contracting  such  marriage 
should  reside  in  the  district  of  the  chapelry,  or  any  other 
district  of  any  chapelry,  the  banns  of  marriage  should 
be  published  in  the  chapel  or  chapels  of  each  of  the  dis- 
tricts in  which  such  parties  respectively  resided,  and  no 
publication  in  any  other  church  or  chapel  should  be 
legal,  valid,  or  effectual  for  the  purpose  of  such  mar- 
riage; anything  in  the  said  Act  or  any  other  Act  of  Par- 
liament contained,  to  the  contrary  notwithstanding. 
The  6  Geo.  4,  c.  Ixiv.,  was  an  Act  "  for  taking  down,  re- 
building the  body  of  the  church  or  ancient  parochial 
Chapel  of  Ease  of  Oldham,"  &c.,  and  that  was  amended  by 
the  9  Geo.  4,  o.  xcLx. 

On  the  28th  of  July,  1843,  was  passed  the  6  &  7  Vict.  o. 
37,  to  make  further  provision  for  the  spiritual  care  of 
populous  parishes;  and  by  the  9th  section  of  that  Act  the 
commissioners  were  empowered  to  constitute  districts, 
and  endow  them  to  some  extent,  which  by  the  15th,  16th, 
and  17th  sections  were  to  become  a  new  parish,  with  a 
perpetual  curate  and  churchwardens,  but  (by  the  18th 
section)  the  Act  was  not  to  affect  parochial  rights  except 
as  expressly  provided. 

In  July,  1846,  the  8  &  9  Vict.  c.  70,  passed,  to  amend 
further  the  Church  Building  Acts;  and  the  17th  section  of 
that  Act  provided  that  the  church  of  a  district  chapelry, 
though  augmented  by  Queen  Anne's  bounty,  should  be 
a  perpetual  curacy,  and  the  minister  a  perpetual  curate, 
with  exclusive  cure  of  souls,  free  from  the  control  or 
interference  of  the  rector,  vicar,  or  minister  of  the  parish 
from  which  such  district  chapelry  should  have  been 
taken,  and  entitled  to  all  fees  except  Easter  dues. 

Olasse,  Q.C.J  and  Lindley^  appeared  for  the  plaintiffs, 
and  argued  that  the  ancient  chapelry  of  Oldham  was 
not  a  iMurish,  but  a  parochial  chapel  only;  and  was,  more- 
orer,  by  the  5  Geo.  4,  c.  bdv.,  called  a  *'  Qhapel  of  Ease." 


Whatever  rights,  however,  it  had  possessed,  which  had 
been  exercised  by  its  incumbents,  they  were  all  taken 
away  by  the  order  in  council,  carving  out  of  it  the  other 
districts,  so  far  as  such  districts  were  concerned;  and  each 
of  such  districts,  as  to  the  right  to  perform  religious 
ceremonies  in  the  churches  or  chapels,  and  to  receive  the 
fees,  was  constituted  a  separate  and  distinct  parish,  and 
the  incumbent  had  an  exclusive  right  to  perform  such 
ceremonies,  and  receive  the  fees.  By  59  Geo.  3,  c.  134, 
s.  17,  all  the  laws  and  customs  relating  to  jMurish 
churches  were  made  applicable  to  districts,  and  the  dis- 
trict of  St.  James  was  created  by  the  order  in  council, 
in  1835,  in  pursuance  of  that  Act.  As  to  Glodwiok — 
that  being  carved  out  of  a  district  constituted  in 
the  same  manner  as  the  district  of  St.  James,  it 
followed  that  it  possessed  the  same  rights,  and  the 
ceremonies  and  fees,  stood  on  the  same  footing  as  those 
performed  and  received  by  the  incumbent  of  that  dis- 
trict. With  regard  to  marriages  by  lioence,  if  two  persons 
belonging  to  Uie  district  of  St.  James  or  Glodwick  were 
married  in  either  of  those  churches,  the  minister  had  a 
right  to  the  fees. 

Ih.  Stephens,  Q.  C,  and  Trail  appeared  for  the  defendant, 
and  contended  that  the  order  in  council  was  invalid 
under  the  58  Geo.  3,  o.  45,  and  59  Geo.  3,  c.  134;  inas- 
much as,  although  the  king  in  council  had  power  to 
divide  districts  from  parishes,  he  had  not  power  to  divide 
the  whole  of  a  parish,  and  assign  one  district  to  the  pa- 
rish church  itself.  Oldham  was  a  parish,  and  had  always 
exercised  parochial  rights,  and  its  incumbents  always 
performed  the  usual  ceremonies  and  received  the  fees. 
It  was  designated  as  a  parish  in  the  Ecclesiastical  Survey. 
It  could  never  have  been  intended  by  the  LegisUture  to 
take  away  parish  rights,  and,  without  compensation,  give 
them  to  districts.  Moreover,  the  order  in  council  was 
silent  as  to  the  publication  of  banns,  solemnization  of 
marriages,  Jca,  and  therefore  the  incumbent  of  Oldham 
church  still  retained  those  rights,  and  also  a  right  to  the  fees, 
as  a  seguUur  upon  them.  Upon  these  grounds,  the  minister 
of  St  James's  was  not  entitled  to  what  he  claimed.  With 
respect  to  Glodwick,  that  was  under  another  order  in 
council,  and  carved  again  out  of  a  district ;  and,  even 
supposing  the  district  had  taken  away  the  rights  of 
the  mother-church,  when  another  district  was  taken  from, 
it,  the  rights  of  the  mother-church  were  restored.  As  to 
licences,  of  course  the  general  law  applied ;  and  a  licence 
being  granted  by  the  bishop  or  other  official  person, 
the  fact  of  the  contracting  parties  being  resident  in  any 
of  the  districts  did  not  take  away  the  rights  of  the  minis- 
ter of  Oldham. 

Olasse,  Q.C.,  was  heard  in  reply. 

Authorities  cited:— St.  GUes  Codex,  235;  Degges*  Pari. 
Com.  227;  1  Bums  EccL  Law,  300;  Attorney- General  v. 
Brereton,  2  Ves.  Sen.  425;  58  Geo.  3,  c.  45,  ss.  21,  28; 
59  Geo.  3,  c.  134,  ss.  13,  16,  17;  Craven  v.  Saundersan,  7 
Ad.  &E1L  880;  2  Stephens'  Laws  of  the  Clergy,  1161; 
Hamhy  v.  Toxteth  Park  Burial  Board,  31  Beav.  52, 
10  W.  R.  650;  Vavghan  v.  ITie  South  Metropolitan  Ceme- 
tery Company,  1  J.  &  H.  256;  9  W.  B.  228,  3  Geo.  4,- 
c.  72,  ss.  12,  17;  4  Geo.  4,  c.  76,  ss.  22,  26;  5  Geo. 
4,  c.  Ixiv.  (local  Act);  7  &  8  Geo.  4,  c.  72;  1  &  2 
WilL  4,  c.  78;  3  &  4  WiU.  4,  c.  61;  1  &  2  Vict  c.  107; 
2  &  8  Vict  c.  49,  s.  52;  ibid,  c  60;  6  &  7  Vict  c.  37,  ss. 
11,  12,  15;  7  &  8  Vict  c.  66,  s.  1 ;  8  &  9  Vict  c.  70;  9  & 
10  Vict  c.  68,  s.  88;  14  &  15  Vict  c.  97;  11  &  12  Vict 
c.  710;  Eennett's  Parochial  Antiquities,  694,  cited  in 
1  Stephens'  Laws  of  the  Clergy,  255,  note,  ed.  1840;  19 
k  20  Vict.  c.  104,  ss.  5,  29,  33;  Fuller  v.  Lane,  2  Addama 
EccL  Rep.  419;  19  &  20  Vict  c.  65. 

July  14. — KiNDEBSLEY,  V.C.,  Said  that  this  was  a 
special  case  for  the  opinion  of  the  Court  upon  questions 
arising  between  the  incumbents  of  certain  eoclesiastioal 
distaicts  in  Lancashire.    One  of  the  two  plaintiffs,  Mr, 
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Tackniss,  was  the  incumbent  of  a  district  called  St. 
James's  district,  and  the  other,  Mr.  Bamstead,  of  the 
district  of  Glodwick;  the  defendant,  Mr.  Alexander,  being 
the  incumbent  of  the  chapel  of  Oldham ;  and  the  princi- 
pal question  was,  whether  the  defendant,  as  incumbent  of 
the  i>arochial  chapeliy  of  Oldham,  was  entitled  to  publish 
banns  or  celebrate  marriages  between  two  persons  both 
resident  in  the  district  of  St.  James,  and  so  with  regard 
to  Glodwick.  The  first  statement  of  the  special  case  did 
not  strike  his  Honour  during  the  arg^ument,  but,  on  consi- 
deration, he  hesitated  whether  he  should  not  require  it  to 
be  modified  or  expunged,  to  make  it  what  it  ought  to  be. 
The  interpretation  his  Honour  should  put  upon  it  was, 
that  the  ancient  chapel  had  been  used  in  the  same  man- 
ner as  if  it  had  been  a  parish  church,  whereas  it  was 
stated  as  a  fact  that  there  was  a  parish  church  of  a 
parish  church,  which  was  an  impossibility;  and  that  it  was 
held — that  is,  not  decided,  but  popularly  supposed  to  be,  the 
parish  church  and  churchyard  of  Oldham  parish — that  is, 
popularly  supposed  to  be  the  same  as  the  parish  church  and 
churchyard,  otherwise  the  passage  had  no  meaning.  This 
enunciated  a  proposition  to  the  effect  that  the  chapelry  of 
Oldham  had  enjoyed  and  exercised,  and  the  church  had 
had  performed  within  it,  and  within  the  churchyard, 
rites  and  ceremonies  as  if  it  had  been  a  parish  church 
and  churchyard.  Let  it  be  assumed  in  its  largest  sense. 
The  defendant  having  been  recently  presented  to  the 
chapel  of  Oldham,  the  question  had  arisen  between  him 
and  the  plaintifb  with  respect  to  the  right  of  the  defen- 
dant to  publish  banns  and  solemnize  marriages,  churohings, 
baptisms,  and  burials,  and  perform  within  the  districts  or 
new  parishes,  and  to  retain  the  fees  for  his  own  use, 
there  being  no  compensation  except  a  small  grant.  The 
first  question  was,  whether  the  defendant  was  entitled  to 
publish  banns  or  solemnize  marriages  in  Oldham  church 
between  two  persons  resident  within  the  limits  of  the 
district  chapelries  or  new  parishes,  or  any  of  them,  formed 
out  of  the  said  ancient  chapelry  of  Oldham?  This  ques- 
tion applied  to  all  the  district  chapelries  or  new  parishes, 
although  the  incumbents  of  two  only  were  before  the 
Court — namely,  those  of  St.  James  and  Glodwick;  but  it 
was  impossible  to  aroid  expressing  an  opinion  as  to  alL 

LindUy. — ^They  were  put  forward  as  cases,  the  decision 
upon  which  was  to  gorem  all  the  rest. 

Kikdebslet,  V.C. — ^The  seoond  question  was  as  to  the 
fees,  and  the  third  as  to  marriages  by  licence.  The  ques- 
tions turned  chiefly  upon  some  of  a  considerable  number 
of  Acts  of  Parliament,  ill-drawn  and  obscure,  and  ex- 
tremely difScult  to  assign  a  meaning  to,  commonly  called 
**  The  Church  Building  Acts,"  the  first  being  dated  so 
long  since  as  1818,  forty-five  years  ago,  in  the  course  of 
which  time  twenty-five  Acts  at  least  had  been  passed  on 
this  one  subject,  or  more  than  one  in  every  two  years, 
presenting  a  labyrinth  of  ambiguity  rendering  it  difficult 
to  the  last  degree  to  discover  the  intention.  His  Honour 
had  endeavoured  to  give  to  them  such  interpretation  as 
he  could,  and  for  that  purpose  had  gone  through  them  all, 
the  great  majority  having  no  direct  bearing  on  these 
questions.  His  Honour  then  referred  to  the  58  Geo.  3, 
c.  45  (as  explanatory  of  the  69  Geo.  3,  c.  134),  ss.  16,  21, 
24,  25,  28,  and  30.  It  was  necessary  to  refer  to  these 
sections  of  the  58  Geo.  3,  to  see  what  was  the  effect  of 
the  59  Geo.  3,  c.  134.  It  appeared  that  the  commissioners 
were  to  perform  three  operations.  Under  the  16th  sec- 
tion the  order  in  council  of  1885,  creating  the  district  of 
St.  James,  was  made.  His  Honour  referred  to  it,  and  said 
he  presumed  that  what  was  meant  was,  that  the  com- 
missioners  should  recommend  to  the  Crown  the  various 
matters,  although  it  was  not  expressed ;  and  they  had 
professed  to  do  so  with  respect  to  that  part  of  the  parish 
of  Prestwich  which  formed  the  ancient  chapelry  of  Old- 
ham, and  assigned  one  portion  to  such  ancient  chapel. 
The  17th  section  of  the  59  Geo.  3,  c.  134,  was  the 
same  mutatu  mutandis,    and  the  27th   and   28th  sec- 
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tions  of  the    3   Geo.  4,  c.  72,  a  17,  by  which  it    was 
enacted  that  it  should  be  lawful  lor  the  commissioners, 
with  the  consent  of  the  ordinary  patron  or  incumbent, 
or  of   the   incumbent  with   such  consent,  to  make  a 
separate  and  distinct  parish.  The  17th  section  enacted 
that  in  every  case  where  a  marriage,  &c.,  where  the 
parties  resided  in  the  district,  the  banns  of  marriage 
should  be  published  in  the  chapel  of  each  of  the  districts. 
What  was  the  intention  of  the  Legislature?    It  might 
have  been  plainly  expressed,  but  that  was  not  the  course 
pursued;  it  was  left  to  be  discovered  by  deduction.    It 
appeared  to  his  Honour  that  the  17th  section  of  the 
59th  Geo.  3,  c.  134,  had  a  strong  bearing  in  favour  of 
the  exclusive  right  of  the  incumbent  of  one  of  these  dis- 
tricts to  celebrate  marriages,  &c.,  within  the  district,  ex- 
cluding the  right  of  the  incumbent  of  the  ancient  cha- 
pelry of  Oldham.    It  was  the  same  as  the  28th  section 
of  the  58th  Geo.  3,  as  to  new  parishes,  in  every  case 
where  marriages  were  allowed  to  be  solemnized  under  the 
Acts,  whether  in  a  chapel  or  in  a  district  chapelry  (under 
the  former  Acts),  and  in  which  the  parties  or  eiUier  of 
them  were  resident  within  the  district ;  that  all  Acts  of 
Parliament,  laws,  and   customs  relating  to  publishing 
banns  of  marriage,  marriages,  christenings,  churchings, 
and  burials,  and  the  registering  thereof,  and  to  all  ecclesias- 
tical fees,  oblations,  or  offerings,  should  apply  to  all  dis- 
tricts, and  consolidated  or  district  chapelries    of  any 
parishes  and  divisions  whereof  the  boundaries  should  be 
enrolled  in  the  Court  of   Chanoery  under  the  58th  of 
Geo.  3,  c.  45,  or  of  that  Act;  and  in  the  churches  and 
chapels  wherein  banns  of  marriage  should  be  allowed  to 
be  published,  and  marriages,  christenings,  churchings,  and 
burials,  or  any  of  them,  should  be  allowed  to  be  solem- 
nized, and  to  the  churches  and  chapels  thereof,  and  to 
the  ecclesiastical  persons  having  cure  of  souls  therein,  or 
serving  the  same,  in  like  manner  as  if  the  same  had  been 
ancient,  separate,  and  distinct  parishes  and  parish  churches 
by  law.    His  Honour  did  not  know  how  to  get  over 
that    All  laws,  customs,  &c.,  relating  to  ancient  parish 
churches  should  apply  to  the  new  districts  and  churches  and 
chapels,  and  to  the  incumbents.  Clearly  as  between  any  two 
ancient'parishes,  say  A.  and  B.,  the  law  was  distinct,  that  the 
minister  of  parish  A.  had  no  right  to  celebrate  a  marriage  be- 
tween two  persons  not  resident  in  his  own  parish,  but  in 
parish  B.    In  the  case  of  NicJioUon  v.  Squire,  16  Yes.  259, 
Lord  Eldon,  in  the  case  of  the  marriage  of  a  ward  of  court, 
summoned  before  him  the  incumbent  who  had  published 
the  banns,  and  thus  expressed  himself : — ^*  It  is  true  that  a 
marriage  by  banns  is  good,  though  neither  party  was 
resident  within  the  parish;  but  if  a  clergyman,  not  using 
due  diligence,  marries  persons  neither  of  whom  is  resident 
in  the  parish,  he  is  liable  at  least  to  ecclesiastical  cen- 
sure; perhaps  to  other  consequences."  In  other  words,  the 
minister   of  each   ancient  parish  had  exclusive   rights. 
Now,  the  section  enacted  that  all  laws,  customs,  dec,  re- 
lating to  an  ancient  parish    should    apply    to  district 
chapels,  and  therefore  it  appeared  to  his  Honour  that  the 
district  of  St.  James  must  have  the  exclusive  right  to 
celebrate  marriages  between  persons  both  of  whom  were 
resident  in  the  district;  in  other  words,  the  minister  of 
the   district  chapel   of  Oldham  had  no  more  right  to 
celebrate  a  marriage  between   parties   resident  in  the 
district  of  St  James,  than  between  parties  resident  in 
Durham    or   Cumberland.     This  was  corroborated  and 
strengthened  by  the  17th  section  of  the  3  Geo.  4,  c.  72, 
ill-constructed  and  badly  worded  as  it  was.    This  pro- 
ceeded on  the  assumption  that  the  district  of  St.  James 
was  duly  constituted;  but  it  was  contended  not  to  be 
so,  on  the  ground  that  the  order  in  council  made  in  1835, 
creating  this  and  the  other  districts,  was  invalid.     The 
ground  of  this  contention  was,  that  although  the  Legis- 
ture  had  given  to  the  king  in  council  power  to  sever  and 
divide  districts  from  parishes,  and  assign  them  to  others, 
it  had  not  given  power  to  divide  the  whole  of  a  parish, 
and  assign  one  district  to  the  parish  church,  as  if  it  was 
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a  district.  That  was  the  major  proposition,  the  minor 
being  that  Oldham  was  a  parish,  and  Oldham  church  a 
pari^  church,  and  therefore  the  king  in  council  had  no 
power  to  do  so  in  the  parish  of  Oldham,  which  was  in 
fact  a  8|yllogism.  The  plaintiffs  denied  that  Oldham  was 
a  parish,  or  the  church  a  parish  church;  and  therefore 
assuming  the  major  proposition,  the  minor  was  false.  It 
was  clear,  of  course,  iliat  unless  the  assumption  that 
Oldham  was  a  parish,  and  the  church  or  chapel  a 
parish  church,  was  well-founded,  the  argument  could  not 
prevail;  and  therefore  the  question  was,  was  that  the 
fact?  The  statement  in  the  special  case  was,  that  from 
time  immemorial  there  had  been  a  ^*  parochial  chapelry,^' 
commonly  called  **  Oldham  chapelry,''  kc.  Could  it  be 
contended  that  that  which  was  a  parochial  chapeliy 
within  a  parish,  could  itself  be  a  parish  with  a  parish 
church?  It  was  impossible.  Oldham  church  had  been 
always  used  the  same  as  a  parish  church,  with  church- 
wardens, and  marriages,  Sco.y  had  been  solemnized  there, 
and  the  incumbent  had  exercised  parish  rights;  but 
the  fact  was  unshaken  that  it  was  only  a  parochial 
chapeL  But  one  of  the  local  acts  (5  Geo.  4,  c.  Ixiv.)  dealt 
with  it,  calling  it  the  ancient  Chapel  of  £a^  of  Oldham, 
and  the  9  Geo.  4,  an  amendment  Act,  confirmed  that.  It 
was  also  said  that  it  was  called  a  parish  in  the  Ecclesias- 
tical Survey.  But  whatever  the  commissioners  of  Henry 
VXII.  did  erroneously,  that  did  not  make  it  what  they  by 
mistake  had  called  it.  There  was  nothing  about  it  in  the 
Acts  of  Parliament;  the  object  of  the  survey  was  only 
to  ascertain  the  position  of  the  ecclesiastical  bodies, 
from  archbishoprics  to  small  chapels  or  chantries,  if 
they  existed,  that  they  might  be  what  they  ought  to 
be,  according  to  the  rights  to  which  they  were  subject. 
There  was  nothing  but  the  simple  occurrence  of  the 
wor4  "  parish  "  instead  of  "  chapelry ;"  and  therefore  what 
the  Crown  had  done  on  this  recommendation  was,  that 
finding  in  the  parish  of  Prestwich  the  ancient  parochial 
chapelry  of  Oldham,  with  its  ancient  parochial  chapel, 
and  in  the  parish  of  Prestwich  other  chapels,  it  had 
divided,  not  the  parish  of  Prestwich,  but  the  ancient 
chapelry  of  Oldham,  into  districts,  and  assigned  one  por- 
tion to  each,  and  one  to  the  ancient  parochial  chapelry 
itself.  It  might  be  justly  said,  when  the  incumbent  of  a 
benefice,  with  the  exclusive  right  of  property  in  an  an- 
cient chapelry,  was  constituted  a  mere  stipendaiy  curate, 
under  the  control  of  a  minister,  that  was  an  improper  pro- 
ceeding, and  taking  away  vested  rights.  His  Honour 
felt  the  force  of  that  argument;  but  this  parochial 
chapelry  came  within  the  provisions  of  the  16th  section, 
giving  the  commissioners  power  to  assign  particular  dis- 
tricts to  any  Chapel  of  Ease  or  parochial  chapel,  and  the 
commissioners  only  did  what  a  section  of  an  Act  of  Par- 
liament authorized  in  terms  to  be  done.  It  might  be 
monstrous  injustice;  but  was  the  order  in  council  invalid 
by  reason  of  doing  something  which  the  Act  did  not 
authorize?  Assume  that  it  ought  not  to  operate  so  far 
as  it  assigned  a  district  to  the  ancient  church  or  chapel 
of  Oldham;  why  was  that  to  make  invalid  that  which 
the  order  in  council  had  rightly  done  with  respect  to 
the  other  districts?  How  could  the  order  be  partially 
invalid,  as  though  it  was  contaminated  by  the  poison  of 
apparent  injustice  as  to  a  portion?  For  a  quarter  of  a 
century  the  public  had  proceeded  upon  the  footing  of  the 
order  in  council  under  which  the  defendant  himself  hod 
been  appointed  incumbent  of  the  district  assigned  to 
the  parochial  chapel,  and  therefore  if  it  was  invalid  he 
had  no  locus  standi  in  this  court.  It  was  likewise  said 
that  the  order  in  council  did  not  order  marriages 
to  bQ  performed  in  the  district  chapels,  and  therefore 
the  incumbents  had  no  right  in  the  respective  chapels 
to  perform  marriages  at  all.  No  doubt  great  am- 
biguity was  shown  in  the  language  of  the  Acts,  and 
negligence  in  the  framing  the  order  in  council,  the 
officials  probably  using  some  old  form;  for,  professing  to 
proceed  under  the  59  Geo.  8,  they  referred  to  the  ^d 


section  of  a  prior  Act,  which  had  nothing  to  do  with  U. 
The  word  *'  accordingly  ^  meant  according  to  the  reoom- 
mendation,  part  of  which  was  that,  after  the  avoidance, 
ceremonies  should  be  performed  in  the  district  ohi^fMls 
and  the  fees  received  by  the  minister.  The  wording  was 
most  clumsy  and  careless,  but  a  construction  had  been 
put  upon  it  by  a  quarter  of  a  oentory's  usage.  There 
was,  however,  sufficient  without  this  to  preclude  the  ar- 
gument, for  in  the  statement  of  the  case  there  was  this: 
**  And  by  the  said  order  it  was  ordered  that  marriages, 
baptisms,  churchings,  and  funerals  should  be  perf<MnBed 
after  such  avoidance,  and  the  fees  received  by  the  minis- 
ters of  the  six  chapels  respectively.''  Here  the  parties 
had  agreed,  by  this  special  case,  that  it  was  ordered  in 
the  above  terms.  Therefore,  on  all  these  grounds,  the 
incumbent  of  Oldham  within  the  ancient  chapelry  (there 
being  within  it  new  districts)  had  not  the  right  to  pub- 
lish banns  or  perform  marriages  in  public  between  two 
persons  both  of  whom  were  dwelling  within  the  district 
of  St  James,  and  the  right  to  the  fees  must  follow  that 
decision.  With  regard  to  Glodwick,  that  was  created  by 
a  distinct  order  in  council,  and  was  constituted  a  new 
parish,  which  might  be  called  a  fourth  operation  whioh 
the  commissioneTs  had  to  perform.  That  was  under  the 
6  &  7  Vict.  c.  87  (known  as  Peel's  Act),  section  9,  by  which 
the  commissioners  (now  represented  by  the  Eodeeiastioal 
Commissioners)  were  empowered  to  set  out  by  marks  and 
bounds  a  district,  such  district  not  containing  any  oonae- 
crated  church  or  chapel  for  divine  worship,  and  to  fix  the 
name  of  such  district,  wiih  a  map  to  be  annexed  wkeie 
no  plan  of  the  chapelry  existed;  when  the  district  became 
a  new  parish.  By  the  11th  sectioir  licence  might  be 
granted  and  a  nomination  of  a  minister;  and  by  the  15th, 
when  the  church  or  chapel  was  built,  it  might  be  conse- 
crated, and  the  district  was  constituted  a  new  parish; 
and  it  was  competent  to  publish  banns,  solemnise  mar- 
riages, perform  churchings,  christenings,  and  burials. 
And  this  Act  was  not  the  same  as  the  68  or  the  59  Geo.  8,  it 
not  being  declared,  as  in  those  Acts,  that  all  laws,  cus- 
toms, kc,  were  to  apply  to  the  new  parishes  as  if  distinct 
ancient  parishes,  but  that  when  any  such  church  or 
chapel  should  be  built  or  acquired  and  consecrated,  sock  dis- 
trict should,  from  and  after  the  consecration  of  such  ohnroh 
or  chapel,  be  and  be  deemed  to  be  a  new  parish  for  ecclesi- 
astical purposes,  known  by  a  particular  name:  that  such 
church  or  chapel  should  become  the  church  of  such  new 
parish,  and  it  should  be  lawful  to  publish  banns,  to  solem- 
nize therein  marriages,  baptisms,  churchings,  and  burials, 
and  require  and  receive  such  fees  as  should  be  fixed  by 
the  Chancellor  of  the  diocese,  and  the  several  laws,  sta- 
tutes, and  customs  in  force  relating  to  the  publication  of 
banns,  the  solemnization  of  marriages,  baptisms,  church- 
ings, and  burials,  and  the  registering  thereof  respectively, 
and  recovering  the  fees,  should  apply  to  the  church  of 
such  new  parish,  and  the  perpetual  curate  thereof  lor  the 
time  being.  This  section  was  distinct,  tiiat  where  there 
was  no  place  of  worship,  when  built  it  should  constitute 
a  new  parish — ^that  is,  whilst  it  was  in  its  chrysalis  state, 
it  should  not  interfere  with  the  rights  of  the  incumbent 
to  publish  banns,  which,  if  such  district  had  not  been  con- 
stituted, he  might  have  done,  and  with  the  fees,  until  it  was 
constituted  a  new  parish.  It  might  naturally  have  been 
expected  that  the  Act  would  have  gone  on  to  say  what 
was  to  be  done  when  the  creation  of  the  new  parish  had 
taken  place.  But  that  was  left  to  conjecture  ;  and  it  was 
contended  that  it  was  not  provided  t^at,  after  the  consti- 
tution of  the  new  parish,  the  incumbent  of  the  mother- 
church  should  not  publish  banns,  solemnize  marriages, 
&c.,  and  receive  the  fees.  This  was  the  sort  of  legislation 
exhibited  in  almost  every  section.  What  did  the  Legisla- 
ture mean?  Why,  it  must  be  taken  for  granted  that  when 
a  new  parish  was  thus  created,  the  rights  of  the  incum- 
bent of  the  mother-chureh  must  be  Ikdted,  and  the  In- 
cumbent of  the  new  parish  almost  ex  vi  termimi,  and,  of 
course,  would  have  the  right  to  solemnize  marriages,  pnb- 
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Griffibb  d.  Gritfibs. — JmMK  v.  Hobbibl    WiBBm  «.  jBmmt. 


Obuiobbt. 


Ii><h  buiu,  and  reoeire  the  fees,  ka.  Ho  doubt  thaie  wu 
&  difficulty  where  nothing'  wm  Bkid,  in  ooming  to  any 
conclusion;  bat  there  weie  other  gfronnils  apon  which  the 
ministai  of  Glodwiok  had,  u  it  appeared  to  hia  Hononr, 
the  exoludTe  right  to  pQbliah  banna,  wleinniH  mairiageA, 
Slo.,  and  Teceire  the  feet.  It  appeared  that  the  distiict  of 
Glodwick  waa  caired  out  of  a  digtiict  cbapelr;  called  St. 
Peter's,  cteated  onder  an  order  in  oounoil  made  in  1 88£, 
oont«mporanE!onelj  with  that  of  St.  Jamea's;  and  when 
St.  Fetei'B  was  created,  aocotding  to  the  deoiaion  as  to  St. 
Jamee'a  district,  the  minister  of  Oldham  hod  ceased  to 
have  rights  to  perEorat  ceremonies  in  the  other  districts. 
But  it  was  argrued  that  when  another  district  waa  carved 
ont  of  the  ancient  chapelry,  that  testored  the  rights  of  ti)e 
miniater  of  Oldham.  That  waa  not  so;  the  effect  was,  that 
whatovei  qaestiona  might  arise  between  the  miuistera  of 
Glodwick  and  St  Peter'a,  the  minister  of  Oldham  had  no 
right  to  celebrate  marriagea  or  publish  bauna  between  two 
persona  reBidentwithin  thenew  parishof  Glodwick.  With 
regard  to  the  other  Acts  of  Parliament  which  had  been 
cited,  hia  Honour  abstained  from  ezpresaing  any  opinion 
upon  them,  aa  the;  did  not  appear  hi  him  to  touoh  theae 
qnestions.  With  respect  to  the  other  qneetion,  as  to  mar- 
riages by  liceuce,  and  whether  they  stood  on  the  a 
footing  as  marriages  by  banns,  his  Bononr'a  opinion 
that  ^ej  did  not,  bat  on  a  distinct  footing.  Ihia  aabjeot 
was  not  dealt  with  in  express  temu;  but  noder  the  Uar> 
rioge  ^ct,  4  Qeo.  4,  o.  TG,  it  depended  on  the  prinoiplea 
of  cancHiical  obedience,  and  the  rights  of  peraoua  re- 
ijuiring  the  minister  to  perionn  the  different  oeremoniee. 
The  loth  aectiou  enacted  that  "  no  licence  be  giaut«d  by 
any  archbiahcp,  bishop,  or  pthei  ordinary  oi  petaon 
haring  authority  to  grant  auch  lioenoes,  to  aoleinniw  any 
marriage  in  any  otliet  ohqioh  oi  obapel  than  in  the 
parish  chnrch,  or  some  pnblio  nhapel  of  or  belonging  to 
the  pariBh  or  chapeliy  within  which  the  iiaoal  place  of 
abode  of  one  of  the  persons  to  be  morriod  ahoold  have 
been  for  the  space  of  fifteen  days  immediately  before  the 
granting  of  anch  licence,"  Therefore  the  lesponsibility 
on  Uie  officials  was  only  with  regard  to  the  fifteen  days. 
It  might  be  in  a  metropolitan  diatrict  or  large  town,  and 
the  officials  might  have  no  means  of  finding  oat  where 
the  parties  lived;  they  mnat  act  according  to  the 
licence  of  their  dloceaan — although,  of  ooaise,  if  a 
clergyman  knew  a  fact,  and  chose  to  take  the  re- 
sponsibility not  to  many  any  person  by  reason  of 
it,  the  bishop  might  say,  "I  am  much  oWiged  to 
youi  I  was  misled,"  Bat  auppose  it  turned  out  to 
be  correct,  he  ran  a  great  risk.  The  qncstion  of  the 
btshop'a  rights  and  duttes  waa  not  before  the  Ckinrt; 
the  miniater  hod  no  option — he  was  not  only  en- 
titled to  perform  marriages  by  lioenoe,  bnt  boond  to  do 
w.  The  cane  of  Fitzgerald  y.  Ckampneyi,  9  W.  B.  860, 
had  been  referred  to,  but  that  wos  not  applicable  here, 
although  very  much  the  same  qaeetion  was  raisedj  be- 
caote  it  was  a  question  oi  construction  which  the  Court 
did  not  entertain,  because  it  held  the  statutes  in  force. 
Here  the  Court  could  not  refuse  to  exerotae  the  juris- 
diction  which  in  that  case  the  judge  ooosidered  ho 
onght  not  to  exeiciee,  beoatua  the  former  Act  was  not 
repealed. 
Solicitors  for  all  parties.  Billiard,  Sale,  ^  Stratti»i. 


TO.E.  Gbiffibb  F.  Orifficb.        Jnly  93,  iS. 

Partition — Tbnantt  in  common — Occupation  rent — Watte 


Wkera  partiet  are  ntitlei  to  a  pivpttif  at  teta%U  in 
"aaiMH,  0M«  rtfviing  to  teU,  tu  ean  iiuiit  upoa  a  parti- 

Out  ttnant  is  ivainan  eanuot  ht  eijrged  mUh  an  oeim- 
W*»»  rent,  nor  ia  rapeat  a/tmute/ar  cuKw^  (intiM*. 
Wierea  t¥it  fit  fpariiiie*  or  tale,an4,  ndtf'nJtutt 


ejecting  to  a  §ale,  a  fartUioH  ii  decreed,  tke  eottt  ¥p  to 
Ike  hearing  teiU  tone  ovt  of  tie  eitate,  and  (tftmeardt  ae- 
eording  to  the  relative  intereitt. 

This  oanoe  came  npon  on  motion  for  deqxe.  The  biH 
was  Bled  for  a  partition  or  sale  of  a  two-roomed  cottage 
at  Broxton,  in  Cbesblre,  and  about  four  acres  andahalf  of 
land,  worth  about  £300,  and  prayed  that  the  defendant 
might  pay  an  ooonpation  rent,  and  be  made  liable  for 
waste.  It  appeared  that,  by  an  indentnn  of  feoffment, 
the  property  was  limited  to  Edward  Qrifflea  (now  dead) 
for  life,  then  to  EUiabeth  GriSes  (also  dead)  foe  life, 
and  then  In  tnut  for  the  children  of  Edward  Oriffles 
by  Eliiabeth.  There  were  eight  ohildren,  and  the  legal 
ecrtiate  waa  now  in  Thomaa  Lewia.  The  plaintiSi  tepro- 
aentod  five-eighths,  and  the  defendant  Thomaa  Qrifflaa 
the  remaining  three — one  in  hia  own  right,  ud  two 
others  by  parohasa.  The  bill  charged  that  Thomaa  Qtiffies 
had,  against  the  will  of  the  plaintiffs,  token  posaesaion  of 
the  property,  the  interest  in  which  came  into  th^  chil- 
dren's poaaeaalon  on  the  17th  of  January,  1853.  The  bill 
then  charged  the  cntting  down  of  certain  trees,  frO-  Affi- 
davits had  been  made  on  both  sides,  the  defendant  swear- 
ing that  he  never  had  poeaeaston  of  the  whole  cottage, 
nor  of  a  partuntU  1857)  that  ha  was  anxious  to  preserve 
the  property,  which  waa  bcantifnUy  situated,  and  ha4 
offered  to  pnrchaae  the  other  ahores,  bat  the  offer  ha4 
been  lefnaed. 

Caldecatt,iotQi»  plaintitb,  hoped  that  the  Oonrt  would 
at  once  direct  a  sale,  and  stop  this  nnfortnnote  Utigation. 
Even  against  the  defendant's  consent  Uipie  waa  powac  to 
do  so:  Thaelieray  r.  Parker,  6  L.'t.'S.a.  e02i  fiavk  T- 
Tarrey,  2  N,  B.  161,  11  W.  B,  079. 

I'.  P.  Morrie,  for  the  defendant,  aald  that  the  only 

object  of  the  phdntifla  was  to  prevent  the  defendant  from 

getting  the  property. 

Caldccott,  in  reply,  asked  fof  oosta. 

EiHDEBSLEr,  y.C,  said  Ui^t  where  one  tenant  In  Qom- 

moa  refused  to  consent  to  a  s;  ~     ~  ' 

being  a  partition.     Each  pai 

upon  the  whole  property,  thei 

against  Uie  otheia  for  an  « 

plaintifh  nor  the  defendant 

whole.     Aa  to  cutting  the  tr 

having  a  right  to  eieiciae  i 

whole  property,  no  charge  oou 

such  an  act.     There  must  be ' 

tion,  with  an  inqniry  as  to  n 

and  with  respect  to  perman 

and  improvements.     Costa  n{ 

estate  generally,   bnt   from 

oommon  mnst  bear  his  lelat 

would  probably  swallow  np  t 

course  the  parties  could  iua 

thought  proper. 

7.  C.  E.  June  39,  SO ;  Jnly  «. 

Jekheb  v.  Uobbib. 

Webbtes  c.  Jenneb. 

Practice— Oa*tt~~  Set-off —Judgmtat  deU—^plMtor't 

lien — Application  in  Afferent  *Mit%. 

Wkere  a  plaiiUiff  filet  akiUto  enforeo  a  judgment,  a%d 

the  defendant  Ukeld  entitled  to  a  ut-off,  and  an  inquiry  it 

directed  vt  reject  of  took  tet-eff,  tko  plaintiff  it  entitled 

not  onlji  to  the  cotlt  of  rait,  but  of  the  iiigniry. 

\Viere  aplaintiffit  ordered  to  pay  ooftt  on  interlocutory 
tqiplicationt,  ithioh  are  partly  in  retpect  of  mattert  in  the 
tuit  itteif,  and  partly  in  other  tuitti  the  d^tndant  hat  a 
right  to  let  off  tkote  eottt  againtt  eottt  tehieh  he  it  ordered 
to  pay,  miere  the  plaint^  it  alme  the  applying  party ; 
kt*  whore  he  it  not,  b^  otherijoin  nnth  him  at  to  Ihfir 
imterotttttk^ro  it  na  tnek  right  of  tet-eff. 
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CUANOEBY. 


Jeknek  V.  MOBEIS.     WEBSTEB  V.  Jenneb. 


Chakcebt. 


Uliere  a  party  in  a  sttU  lias  a  right  of  set-off ^  it  has 
priority  over  t?ie  lien  of  the  solicitor^  which  is  always  sub- 
ject to  the  equities  between  the  parties, 

A  set-off  accrues  when  the  sums  in  respect  of  which  they 
are  claimed  became  debts,  first  in  reduction  of  interest,  and 
tlien  of  principal;  and  the  judgment  is  considered  in  equity 
as  recovered  for  the  amount  less  the  set-off. 

The  Solicitors'  Act,  23  ^'  2i  Vict,  c.  127,  only  applies 
to  solicitors,  and  a  party  to  a  suit  cannot  claim  under  it 
interest  on  his  costs.  A  party  waives  his  right  to  costs 
by  taking  a  personal  remedy. 

Where  the  plaintiff  in  an  action  is  only  a  nominee,  and 
the  defendant  establishes  a  set-off,  a  claim  of  the  nominee 
is  subsequent  to  that  of  the  defendant,  although  in  a  suit 
by  the  nominee  to  establish  his  own  charge,  he  is  entitled 
to  his  costs  of  suit,  but  not  of  attending  proceedings. 

The  first  of  these  suits  now  came  on  npon  farther  con- 
sideration, and  the  chief  question  was  as  to  the  costs.  There 
were  two  other  suits,  Jenner  and  Others  y,  Morris  and 
Others,  and  Morris  v.  Morris,  the  former  being  what  was 
called  the  portion  suit,  and  the  latter  a  jointure  suit,  as  to 
the  jointure  of  the  Dowager  Lady  Morris;  the  suit  now 
coming  on  on  (further  consideration   being  to  realize 
a   judgment    against    Sir  John   Morris,    who  claimed 
a  set-off  for  moneys  advanced  by  him  for  necessaries 
to  Mrs.  Jenner,    the   wife  of    the  plaintiff,  who  was 
his  sister,   and  his  Honour  considered  him  so  entitled 
(vid,    8  W.   R.   886).      Sir   John  Morris  then   sought 
to  enf(m>e  the  set-off  against  a  charge  to  which  Mr. 
Jenner  was   entitled,  on  property  in  which   Sir  John 
Morris  had  a  life  interest;  but  in  this  he  failed  {vid, 
9  W.  B.  29).    The  decision  as  to  the  set-off  against  the 
judgment  debt  was  affirmed  by  the  full  Court  {vid,  9  W.  B. 
391),  and  the  chief  clerk  in  answer  to  the   inquiries 
found  that  £491  9s.  6d.  had  been  advanced,  but  that 
£131   5s.  only  should  be  allowed,  being  at  the  rate  of 
£37  10s.  per  annum  for  the  time  during  which  the  ad- 
yjmces  were  made.    On  the  21st  of  April,  1860,  the  bill 
in  Webster  v.  Morris  was  filed  against  Mr.  Jenner  and 
Sir  John  Morris,  stating  the  transaction  as  to  the  judg- 
ment, and  an  agreement  between  Mr.  Jenner  and  Sir 
John  Morris,  that  the  latter  should  pay  to  the  former 
£500  on  the  death  of  his  (Sir  J.  Morris*s)  father,  and  the 
advance  by  Webster  to  Jenner  of  £100,  on  an  agreement 
that  it  should  be  repaid  with  £5  per  cent,  interest,  out  of 
the  sum  to  be  paid  by  Sir  John  Morris  to  Mr.  Jenner,  and 
the  death  of  Sir  John  Armine  Morris,  the  father,  in 
February,  1855.    That  it  was  agreed  that  Webster  should 
sue  Sir  John  Morris  for  the  £500,  to  be  applied  when 
recovered   in  payment  of  the  costs  of  the  action  and 
Webster*s  claim.    That  £581  8s.  5d.  was  recovered  in  the 
Exchequer  on  that  action,  and  certain  costs  were  paid  by 
Webster,  Sir  J.  Morris  having  notice  of  Webster's  lien, 
which  the  bill  sought  to  enforce,  asking  payment   in 
priority  in  the  suit  of  Jenner  v.  Morris  (the  judgment 
suit),  of  which  he  claimed  the  benefit,  and  for  an  injunc- 
tion against  both  defendants  from  paying  and  receiving 
money  in  respect  of  the  judgment.    In  December,  1861, 
a  decree  was  made  in  Webster  v.  Jenner,  declaring  the 
plaintiff  entitled  to  the  lien  on  the  judgment,  and  all 
moneys  received  by  virtue  thereof,  and  also  to  a  charge 
for  the  costs  of  the  action,  Webster  to  pay  Sir  John 
Morris  his  costs,  and  add  them  to  his  own,  and  Jenner  to 
pay  Webster  the  costs  of  suit.    That  there  should  be  a 
reference  to  the  taxing-master,  and  that  Jenner  should 
pay  to  Webster  the  amount  certified  of  the  costs  of  Web- 
ster V.  Jenner,    On  the  27th  of  May,  1862,  the  taxing- 
master  made  his  certificate,  finding  the  amounts  of  the 
costs,  and  that  £996  5s.  6d.  was  in  courts  in  Jenner  ▼. 
Morris  (the  judgment  suit),  arising  from  rents  and  accu- 
mulations (one  receiver  being  appointed  in  all  the  suits). 
Webster  having  obtained  an  order  for  leave  to  attend  the 
proceedings,  now  presented  a  petition,  which  came  on 
with  the  suit  of  Jenner  y.  Morris  (the  judgment  suit), 


on  further  consideration,  and  claimed  his  debt  and  in« 
terest,  costs  of  the  action  of  this  suit,  and  of  attending 
the  proceedings  under  the  order,  and  interest  on  the 
costs  at  law.  The  suit  of  Jenner  v.  Morris  now  came 
on  on  further  consideration,  and  on  the  chief  clerk's  cer- 
tificate, which  found  the  above  facts  as  to  the  judgment, 
and  the  suit  of  Webster  v.  Morris,  and  the  appointment 
of  the  receiver. 

Glasse,  Q.C.,  and  C,  Herbert  Smith,  for  Mr.  Jenner, 
now  claimed  the  amount  of  the  judgment  debt,  with  in- 
terest at  £4  per  cent,  from  the  date,  together  with  the 
costs  of  suit,  subject  to  the  deduction,  in  favour  of  Sir 
John  Morris,  of  the  amount  allowed  by  the  chief  clerk 
in  respect  of  his  set-off.  It  was  further  contended  that 
even  if  there  was  a  set-off  as  to  costs,  as  between  Mr. 
Jenner  and  Sir  John  Morris,  respecting  the  order  made  in 
this  and  the  three  other  suits,  there  could  not  be  a  set-off, 
as  it  would  interfere  with  the  solicitor's  right  of  Uen  in 
the  same  suit. 

Baily,  Q,  C,  and  A  rehihald  Smith,  for  Sir  John  Morris,  con- 
tended that  he  was  entitled  to  the  costs  of  the  inquiry  di- 
rected by  the  original  decree,  inasmuch  as  he  had  succeeded 
upon  that  which  the  defendant  had  wholly  disputed. 
That  he  was  also  entitled  to  costs  by  setting  off  against 
the  judgment  the  £87  6s.  in  each  year;  and  that  he  ought 
to  be  relieved  from  certain  garnishee  orders  at  common 
law,  which  directed  payment  out  of  the  judgment  which 
he  owed  to  Mr.  Jenner.  He  also  was  entitled  to  set  off 
costs  which  he  might  pay  to  the  plaintiff  in  this  suit,  the 
costs  of  three  interlocutory  orders  in  the  suit,  which 
Mr.  Jenner  had  been  ordered  to  imj  to  him,  and  also  of  four 
interlocutory  orders  made  in  this  and  the  two  other  8niti^ 
some  directed  to  be  paid  by  Mr.  Jenner  alone,  and  others  by 
the  plaintiffs  in  the  portion  suit. 

Olasse,  Q.C.,  in  reply,  disputed  the  claims  made  by  the 
defendant  Sir  John  Morris,  and  particularly  as  to  the 
right  of  set-off  of  the  costs  of  the  interlocutoiy  orders, 
on  the  ground  that  the  orders  were  not  made  in  ^e  same 
cause  between  the  same  parties,  nor  regarding  the  same 
subject-matter. 

J,  H.  Palmer,  Q.C.,  and  Hardy,  appeared  on  Mr.  Web- 
ster's petition. 

Cases  cited: — Collett  v.  Preston,  15  Beav.  658;   Wright 
V.  Mudie,  1  a  &  St.  266;  Taylor  v.  Popham,  16  Ves.  172 
Ex  parte  Rhodes,  15  Yes.  539;  Beames  on  Costs,  135 
O'Brien  v.  Lewis,  11  W.  B.  716;  23  &'  24  Vict.  c.  127 
Hall  V.  Lowe,  1  Hare,  571. 

KiKDEBSLBT,  Y.C,  Said  that  he  would  consider  the 
case,  first,  as  between  the  plaintiff  and  defendant  on 
further  consideration.  [His  Honour  stated  the  facts.] 
The  judgment  being  recovered  in  the  action  against  Sir 
John  Morris  for  £681,  a  set-off  was  claimed  by  Sir  John 
Morris,  and  the  decree  determined  that  he  was  so  enti- 
tled if  he  could  make  out  his  claim;  and  accordingly 
inquiries  were  directed.  The  chief  clerk  made  his  certi- 
ficate, and  in  the  schedule  were  set  out  the  several  sums 
of  money  advanced  by  the  defendant,  and  the  times  of 
the  advance.  The  defendant  contended  that  though  the 
plaintiff  was  entitled  to  his  costs  of  the  suit  generally, 
yet  he  was  not  entitled  to  the  costs  of  the  inquiiy.  It 
apx)eared  to  his  Honour  that  the  plaintiff  was  entitled  to 
his  full  costs.  The  defendant,  by  his  answer,  claimed  a 
set-off  of  above  £900;  but  the  certificate  found  that  he 
had  only  advanced  £491,  being  little  more  than  half,  and 
thathe  wasonly  entitled  to  £  1 31,  beinglittlemore  than  one- 
seventh  of  what  he  originally  claimed.  Next,  as  to  the 
defendant's  claim  to  set  off  against  the  costs  of  suit 
and  certain  other  costs.  There  were  seven  interlocutory 
applications  in  the  suit.  As  to  three,  they  were  by  Mr. 
Jenner  In  this  suit,  and  they  were  refused  with  costs; 
and  that  was  admitted.  The  only  question  was  as  to  the 
four  others,  which  were  orders  In  this  and  the  other  snitB 
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— namely,  the  portioners*  suit  and  the  jointure  suit. 
[His  Honour  referred  to  the  nature  of  those  suits.]  It 
was  contended  that  although  there  might  be  a  right  of 
aet-off  in  the  same  cause,  that  rule  did  not  apply  to  an 
application  in  a  different  cause.  The  first  application 
was  a  motion  by  Mr.  Jenncr  alone  in  respect  of  his  charge 
in  this  suit,  and  the  question  was  whether  the  principle 
of  set-ofE  as  to  costs  applied.  It  was  a  medium  case, 
not  exactly  in  the  same  nor  in  a  different  suit:  it  was  in 
reality  an  application  by  Mr.  Jcnner  in  this  suit,  and 
therefore  the  right  of  set-off  applied.  The  order  of  the 
13th  of  February,  1S62,  was  in  nearly  the  same  situation. 
This  was  not  an  application  by  Mr.  Jenner  alone,  but  by 
him  and  his  children,  and  was  partly  an  application  in 
the  portioners'  suit;  therefore,  on  this  second  order,  there 
was  no  right  to  set  off.  A  solicitor's  lien  could  not  avail 
«l^ainst  a  set-off  for  these  costs;  it  was  subject  to  the 
equities  between  the  parties.  The  certificate  was  this: 
S&  John  Morris  was  to  be  considered  as  having  advanced 
in  each  year  £37  10s.  It  was  not  found  that  he  advanced 
each  sum  on  a  given  day,  and  it  must  be  assumed  that 
the  debt  accrued  the  first  day  of  each  year.  There  must 
be  a  set-off  at  those  periods  at  which  they  became  debts, 
and  a  satisfaction  pro  tanto  of  the  judgment  debt.  The 
first  debt  to  Sir  John  Morris  was  the  dlst  of  March,  1856, 
before  the  judgment  was  obtained;  but  £500  was  then 
due  to  the  plaintiff,  though  not  recovered,  and  the  set-off 
would  be  against  £500,  and  the  judgment  must  be  consi- 
dered in  equity  as  being  recovered  for  £500,  less  the  set- 
off. The  second  set-off  must  be  as  against  the  interest 
and  the  principal;  so  on  icti€$  qxtoties.  There  must  be 
a  decree  that  the  £87  lOs.  received  in  each  year  should 
be  set  off  against  the  debt  of  £500  then  due  from  the  de- 
fendant to  the  plaintiff,  and  that  £543  13s.  lOd.  ought  in 
equity  to  be  considered  the  amount  recovered  by  the 
judgment,  being  the  difference  between  the  £500  and 
the  £37  10s.,  and  the  costs  of  the  action.  Interest  at  £4 
per  cent,  to  be  computed  on  the  £543  ISs.  lOd.  from  the 
date  of  the  judgment,  and  the  sums  for  advances  to  be  set 
off  against  the  interest  and  principal;  and  having  regard 
to  these  declarations,  an  account  must  be  taken  of  what 
was  due  for  interest  and  principal,  and  that  the  plaintiff 
should  be  entitled  to  charge  on  the  estate  and  interest  of 
the  defendant  in  the  hereditaments  and  premises,  what 
should  be  found  due  on  taking  the  account*  With  regard 
to  Mr.  Webster's  petition,  [his  Honour  stated  the  facts,] 
Mr.  Webster's  present  claim  was  of  interest  on  the  costs 
at  law,  and  that  was  sought  to  be  partly  founded  on  the 
23  &  24  Vict,  a  127,  s.  28;  but  the  only  object  of  that 
section  was  to  apply  to  solicitors  and  attorneys,  and  there- 
fore he  was  not  entitled  to  interest  on  those  costs.  He 
was  entitled  to  be  paid  the  costs  of  Webster  v.  J^niier  out 
of  the  fund,  but  he  had  waived  that  right  by  taking  a 
personal  remedy  against  Mr.  Jenner  in  a  decree  which 
could  not  be  disturbed.  Mr.  Webster  contended  that 
his  charge  on  the  judgment  ought  to  have  priority  over 
the  defendant's  set-off;  but  he  was  not  so  entitled;  he 
was  only  entitled  to  a  charge  upon  what  was  due  from 
Sir  John  Morris,  and  Sir  John  Morris  had  a  claim  which 
was  prior  to  Webster's  advance.  Sir  John  Morris  had 
no  notice  of  the  charge  prior  to  his  advance,  and  his 
set-off  was  equivalent  to  payment  without  notice.  It 
was  a  fallacy  to  put  the  set-off  as  a  charge;  it  was  tanta- 
mount to  satisfaction  pro  tanto.  Mr.  Webster  came  to 
the  court  to  realise  his  security,  and  had  a  right  to  his 
costs.  He  must  pay  Sir  John  Morris's  costs  of  the  peti- 
tion and  add  them  to  his  own,  and  was  entitled  to  recover 
them  in  the  same  way  that  he  was  entitled  to  recover  his 
charge,  and  not  entitled  to  the  costs  of  attending  the  pro- 
ceedings in  Jenner  v.  MorrU, 

Solicitor  for  the  plaintiffs,  D,  Xeane. 

Solioitois  for  Sir  John  Morris,  MUler,  SdU,  ^  Mnvray, 

SoHoitors  for  Mr.  Webster,  Pa/rher,  Hooke,  4^  Parker, 


v.aw. 
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Practice — Law  of  Property  Amendment  Acty  1869. 

The  Court  mil  not  give  its  opim4>n  on  anhypotkesis,  there- 
fore when  a  petition  wa$  presented  under  the  Law  of  Pro- 
perty Amendment  Act,  1859  (22  Jjr  23  Vict,  e,  85),  to 
obtain  the  advice  of  the  Court  as  to  the  mode  in  which 
calls  not  yet  made  on  account  of  certain  shares  specific 
cally  bequeathed  by  the  testator  were  to  be  met,  the  Court 
ordered  the  petition  to  stand  ever  till  the  call  had  been 
actually  m^ide. 

This  was  a  petition  under  the  Law  of  Property  Amend- 
ment and  Trustee  Relief  Act,  1859  (22  &  23  Vict.  c.  35), 
asking  for  the  opinion  of  the  Court  as  to  who  were  the 
proper  persons  to  pay  caUs  made  after  a  testator's  death, 
upon  certain  shares  specifically  bequeathed  by  the  testa- 
tor to  a  legratee  for  life,  with  remainder  to  another 
legatee.    The  first  call  was  to  be  made  in  October  next. 

Hanson,  for  the  petitioners. 

Wood,  V.C,  said  that  Lord  St.  Leonards'  Act  did  not 
authorise  the  Court  to  express  its  opinion  on  a  mere 
hypothesis.  That  could  not  have  been  done  even  upon 
a  bill  filed,  much  less  upon  a  petition  under  the  Act. 
The  petition  must  stand  over  till  Michaelmas  term,  by 
which  time  a  call  would  perhaps  have  been  actually 
made. 


Common  late. 

Q.B.  June  15,  IG. 

Baxstes  akd  Another  v.  Swaiksoit  jlxu  Anqtheb. 

Factor  —  Commission  agent  —  Meaning  of  "  agent "  and 
"  entrusted  "  in  6  Geo.  4,  c.  94,  *.  4 — Protected  trans- 
actions. 

A  purchase  from  a  factor  or  commission  agent,  selling 
without  the  authority  of  his  principal,  will  be  valid  under 
6  Geo.  4,  c.  94,  s.  4,  if  the  transaction  be  a  mercantile  one, 
and  in  the  ordinary  and  'usual  course  of  tite  agenfs  busi- 
ness, although  the  goods  bought  were  "  entrusted  "  to  him 
for  a  purpose  other  titan  of  sale. 

This  was  an  action  tried  before  Martin,  B.,  at  the  York 
Assizes,  July,  1862.  The  declaration  was  for  the  wrong- 
ful conversion  by  the  defendants  of  eighteen  ends  of  black 
union  cloth  belonging  to  the  plaintiffs.  The  pleas  were, 
(1)  not  guilty;  (2)  not  possessed. 

The  following  facts  were  proved  at  the  trial: — ^The 
plaintiffs  are  cloth  manufacturers  residing  at  Bradford. 
On  the  24th  of  December,  1861,  one  Elmsley,  whom  they 
knew  to  be  a  commission  agent,  informed  them  that  he 
could  find  them  a  purchaser  of  a  number  of  ends  of  union 
cloth.    The  plaintiffs,  who  had  never  dealt  with  anyone 
through  Elmsley  before,  inquired  the  name  of  the  intend- 
ing purchaser;  and  on  learning  that  it  was  a  Mr.  Sykes, 
said  that  they  would  execute  the  order,  as  they  knew  him 
to  be  a  person  of  credit  and  respectability.     It  was  ar- 
ranged that  they  should  obtain  payment  from  Sykes  by 
applying  direct  to  him,  without  the  intervention  of  Elms- 
ley.   The  goods  were  to  be  sent  to  a  warehouse  which 
Elmsley  shared  with  another  person  engaged  in  the  same 
line  of  business  as  himself,  and  he  engaged  tp  forward 
them  thence  to  Sykes,  and  to  see  them  "  perched  " — i.e.,  ex- 
tended— between  poles  and  examined — so  as  to  ^  find  out 
whether  the  doii    was    of   good   quality  throughout. 
For  this  service  he  was  to  receive  a  commission  of  Is.  an 
end.    The  goods  were  accordingly  forwarded  to  him  in 
several  successive  parcels;   but,  instead  of  sending  them 
to  Sykes,  he  sold  th,em  to  the  defendants,  who  paid  him 
for  them.     The  plaintiffs  brought  this  action  on  dis- 
^vering  the  fraud  that  had  been  practised  on  them. 
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The  defendants  contended  that  they  were  not  liable, 
haying  bought  the  goods  from  a  factor  and  commission 
agent,  and  the  transaction  being  therefore  a  protected  one 
by  virtue  of  the  provisions  of  6  Geo.  4,  c.  94,  s.  4  (the 
Factors'  Act).  The  learned  judge,  however,  was  of 
opinion  that  the  defence  proposed  to  be  raised  was  not 
maintainable,  and  a  verdict  of  £125  waB  accordingly  en- 
tered for  the  plaintiffs. 

A  rule  nisi  was  obtained  in  Easter  Term  last,  calling  on 
the  plaintiffs  to  show  cause  why  the  verdict  should  not  be 
set  aside  and  a  new  trial  had  on  the  gpround  of  misdirec- 
tion, "  in  that  the  judge  ruled  without  leaving  the  case 
to  the  jury,  that  Elmsley  was  not  an  agent  within  6  Geo. 
4,  c.  94,  and  that  the  plaintiffs  were  entitled  to  recover  on 
the  evidence." 

The  4th  section  of  6  Geo.  4,  c.  94,  is  as  follows: — "  Be 
it  enacted,  that  it  shall  be  lawful  for  any  person  to  con- 
tract with  any  agent  entrusted  with  any  goods,  or  to  whom 
the  same  may  be  consigned,  for  the  purchase  of  any  such 
goods,  and  to  receive  the  same  of  and  pay  for  the  same  to 
such  agent;  and  such  contract  and  payment  shall  be 
binding  upon  and  good  against  the  owner  of  such  goods, 
notwithstanding  that  such  person  shall  have  notice  that 
the  person  making  such  contract  is  an  agent:  provided 
such  contract  and  payment  be  made  in  the  usual  and  or- 
dinary course  of  business,  and  that  such  person  shall  not, 
when  such  contract  is  entered  into  or  payment  made, 
have  notice  that  such  agent  is  not  authorised  to  sell  the 
said  goods  or  to  receive  the  said  purchase  money." 

Temple,  Q.C.y  and  Quain,  showed  cause. — In  cider  to 
bring  a  case  within  the  words  of  section  4,  the  goods 
must  be  *'  entrusted  "  to  an  agent  qud  agent.  Here  they 
were  entrusted  to  Elmsley,  as  a  carrier  rather  than  an 
agent.  The  contract  of  sale  with  Sykes  was  complete 
before  any  of  the  goods  were  sent  to  the  warehouse,  and 
the  plaintiffs  looked  to  him  directly  for  payment.  The 
Act,  therefore,  will  not  apply. 

They  citedJtf<>»*  v.  Wittenbury,  2  B.  &  A.  484;  Hayman 
V.  Ilewket,  32  L.  J.  C.  P.  182;  Lamb  v.  Attenhorough, 
31  L.  J.  Q.  B.  41,  10  W.  R.  211;  Hardman  v.  Booth,  82 
L.  J.  Exch.  106,  ante  239;  PhilUpt  v.  Huth,  6  M.  &  W. 
672. 

Manisty,  Q.C.,  and  T.  Jone$,  in  support  of  the  rule. 
The  plaintiffs  sent  the  goods  to  Elmsley's  warehouse, 
knowing  him  to  be  a  commission  agent.  It  is  immaterial 
that  they  were  to  be  paid  for  them  directly  by  Sykes. 
They  sent  the  goods  to  an  agent,  and  a  purchaser  from 
him  will  therefore  be  protected,  whether  the  spedfio 
goods  were  entrusted  to  the  vendor,  as  agent,  to  sell 
or  not:  Higgina  v.  Burtan,  26  L.  J.  Exch.  842,  6  W.  R. 
683;  Sheppard  v.  Ihe  Union  Bank,  7  H.  &  N.  661,  10 
W.  B.  299.  This  was,  moreover,  a  mercantile  transaction, 
and  therefore  within  the  rule  laid  down  in  Wood  v.  Bom* 
cUffe,  6  Hare  191,  a  case  on  the  second  Factors'  Act  (5  k 
6  Vict,  a  89),  but  which  applies  to  the  first  also. 

WiOHTMAN,  J. — I  am  of  opinion  that  this  rule  should 
be  made  absolute.  The  case  arises  on  the  4th  section  of 
the  Factors'  Act  (6  Geo.  4,  c.  94),  and  the  facts  were  these. 
[The  learned  judge  recapitulated  them  as  above.]  That 
Elmsley  received  these  goods  as  an  agent  of  some  sort, 
there  is  no  doubt.  Then,  having  thus  received  them  in 
several  parcels,  he  sold  them  to  the  defendants,  and  not 
to  Sykes,  as  he  ought  to  have  done.  As  far  as  the  defend- 
ants are  concerned,  the  transaction  is  admitted  to  be  bond 
fide.  The  whole  question  turns  on  Elmsley's  power  to 
make  a  good  sale  to  them,  and  depends  on  the  6  Geo.  4, 
o.  94,  which  was  passed  for  the  purpose  of  protecting  *'  the 
property  of  merdiants  and  others  who  may  hereafter 
enter  into  contracts  or  agreements  in  relation  to  goods, 
wares,  or  merchandize  entrusted  to  factors  or  agents."  By 
the  4th  section  of  this  Act  it  is  enacted  that  it  shall  be 
lawful  for  any  person  to  contract  with  "  any  agent  en- 
trusted with  any  goods,  wares,  or  meiohandixe,  or  to  whom 


the  same  may  be  consigned,  for  the  purchase  of  any  such 
goods,"  &c.  .  .  '*and  such  contract  shall  be  binding 
upon  the  owner  of  such  goods, notwithstanding  such  person 
shall  have  notice  that  the  person  making  the  contract  is 
an  agent:  provided" — and  the  proviso  is  of  great  im- 
portance— *''  such  contract  be  made  in  the  usual  and 
ordinary  course  of  business,  and  that  such  person  shall 
not,  when  such  contract  is  entered  into,  have  notice  that 
such  agent  is  not  authorised  to  sell  the  said  goods."  The 
statute  will  apply,  therefore,  to  cases  where  the  agent  is 
without  authority  to  sell;  where  he  does  sell,  nevertheless, 
in  the  usual  and  ordinary  course  of  business;  and  where 
the  purchaser  is  without  notice.  Here  there  was,  it  is 
admitted,  no  authority  to  sell  on  the  part  of  the  agent, 
and  no  notice  on  the  part  of  the  purchaser.  The  question 
then  arises  as  to  this  agent's  chitfacter.  We  find  that  he 
was  a  factor  and  commission  agent.  The  case,  therefore, 
differs  from  Monk  v.  Wittenbury,  where  there  was  a  sale, 
not  by  one  whose  ordinary  business  was  selling  the  goods 
of  others,  but  by  a  wharfinger.  He  sold,  in  that  case, 
without  authority;  and  it  was  held  that  the  transaction 
was  not  protected  because  his  business  did  not  ordinarily 
include  a  power  of  sale.  In  one  or  two  instances,  indeed, 
he  acted  as  a  factor,  but  not  ordinarily.  Here,  however, 
Elmsley  was  a  factor  and  commission  agent.  The  Act 
says  that  the  goods  must  be  **  entrusted  "  to  him;  and  we 
have  therefore  to  ask  what  is  an  **  entrusting  "  within  the 
meaning  of  the  Act.  This  is  much  considered  in  the  case 
of  PhUlipt  V.  Hutli,  where  Parke,  B.,  in  delivering  the 
judgment  of  the  Ck>urt»  said — ^'*  In  order  to  constitute  an 
entrustng  of  such  a  document "  (in  that  case  a  dock  war- 
rant), "  it  is  necessary  that  the  owner  should  have  in- 
tended the  factor  to  possess  it  in  that  form  at  the  time 
when  he  had  the  possession.  Entrusting  Yfiih  the  docu- 
ment is  essentially  different  from  enabling  a  person  to 
become  possessed  of  it — from  gfiving  him  the  means  of 
obtaining  it  An  instance  of  the  difference  was  wen  put 
in  the  argument  when  it  was  said  by  Mr.  Crompton  that 
one  who  gives  another  the  key  of  his  bureau  to  get  out 
one  paper  may  enable  him  to  g^t  out  any  other  that  he 
pleases  to  take,  but  does  not  entrust  him  with  it"  Now, 
in  the  present  case,  tiie  goods  were  actually  in  Elmsley's 
warehouse;  and  I  think,  therefore,  that  he  must  be  held 
to  have  been  entrusted  with  them.  One  point  remains — 
viz.,  whether  this  was  a  mercantile  transaction.  There  is 
no  doubt  that  it  was,  and  is  therefore  distinguishable 
from  that  in  Wood  v.  B/owcliffe.  Therefore  we  have  here 
all  the  three  ingredients  requisite  to  constitute  a  protected 
transaction.  First,  there  was  a  contract  with  an  agent 
who  had  no  authority  to  sell;  secondly,  such  contract 
was  in  the  ordinary  course  of  his  business;  and  lastly, 
it  was  a  mercantile  transaction.  The  defendant  is  there- 
fore entitled  to  our  judgment,  and  the  rule  must  be  made 
absolute. 

Cbohptok,  J. — ^Had  I  been  sitting  at  Nisi  Prius,  I 
should  have  ruled  upon  this  question  in  the  same  way  as 
the  learned  judge;  but  upon  more  oaxefnl  consideration  I 
have  changed  my  opinion.  I  had  thought,  I  confess,  that 
this  4th  section  was  to  be  taken  to  apply  to  the  case  only 
of  a  factor  or  agent  with  authority  to  sell.  But,  though 
I  adhere  to  the  opinion  that  the  clause  refers  to  entrust- 
ing an  agent  with  specific  goods  on  a  specific  occasion,  I 
thLik  the  Legislature  must  have  been  contemplating  cases 
where  there  was  no  authority  to  sell.  In  construing  the 
section,  we  must  ask,  first,  is  the  vendor  an  agent  within 
the  meaning  of  the  Act?  and  secondly,  was  the  sale  made 
in  the  usual  and  ordinary  course  of  his  business?  Now, 
the  word  "  agent "  in  the  Act  certainly  does  not  apply  to 
all  agents.  For  example,  it  does  not  include  the  relation- 
ship of  master  and  servant,  as  we  recently  held  in  Lamb 
y.  Attenborough,  It  is  confined  to  oases  where  the  rela- 
tionship of  principal  and  agent  exists.  Again,  I  cannot 
agree  with  Hr.  Mtmisty  that  whenever  you  give  goods  to 
a  factor — for  instance,  by  way  of  loan — no  matter  for 
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what  pnrpoee,  you  "  entrust  *'  them  to  him  within  the 
mecming  of  this  Act.  My  impzeesion  is,  that  it  does  not 
apply  to  master  and  servant,  nor  to  all  cases  of  bailor  and 
bailee;  bnt  I  think  the  Yioe-Chanoellor  took  the  right 
yiew  in  Wood  t.  RtnocUffe,  when  he  said  that  it  was 
limited  to  mercantile  transactions.  The  real  question 
tiien  in  this  case  is,  whether  Elmsley  was  an  agent 
*'  entmsted ''  with  these  goods  within  section  4.  I  think 
that  he  was.  It  is  mipossible  to  define  accurately  what 
agents  are  and  what  are  not  within  the  Act.  All  we  can 
say  is,  that  a  particular  case  is  on  this  or  that  side  of  the 
line  drawn  by  remembering  that  the  words  only  apply  to 
mercantile  transactions,  and  do  not  apply  to  cases  such  as 
those  of  master  and  servant,  or  of  bailor  and  bailee.  Here 
Elmsley  was  an  agent  who  sold  the  goods — ^it  is  true  only 
after  approval  by  the  vendor  of  the  purchaser's  name; 
still  he  was  **  entrusted  "  with  the  goods,  to  see  that  they 
answered  the  description  given  of  them.  He  was  to  have 
them  **  perched,"  and  pass  them  on  to  Sykes.  I  think, 
therefore,  that  the  transaction  being  an  ordinary  trade 
transaction  of  sale,  the  defendants  are  entitled  to  pro- 
tection, as  having  contracted  with  an  ^  agent  *'  within 
the  meaning  of  this  Act. 

Blackburn,  J.,  stated  that  not  having  heard  the  argu- 
ments against  the  rule,  he  should  have  expressed  no 
opinion  had  the  other  learned  judges  differed.  As  his 
opinion,  however,  would  not  affect  the  decision,  he  would 
add  that  he  also  thought  that  Elmsley  was  an  agent  en- 
trusted with  the  goods  within  the  meaning  of  section  4. 

Rule  absolute. 


Attorney  for  the  plaintiff,  JElddey. 
Attorney  for  the  defendant,  Hartley. 


Q.B.  June  26,  27. 

O'Neill  and  Galbraith,  Appellants,  v.  Longman, 

jRespondent. 

TUegal  threat — Threatening  workman — G  Oeo.  4,  c.  129, 

s.  3. 

In  order  to  he  within  the  6  Geo.  4,  e.  129,  s.  3,  a 
•*  threat "  need  not  he  a  threat  of  actttal  violence,  but  it 
9riU  be  si^ciewt  if  it  be  a  threat  to  follow  out  some  unlaw^ 
ful  purpose. 

L.  being  at  the  time  in  the  employment  of  K.,  was  sum^ 
moned  to  a  meeting  of  the  Beneft  CM  to  which  he  belonged. 
He  was  there  ashed  by  0*N.,  the  chairman,  "  whether  he 
"intended  to  continue  an  honourable  member  of  the  club  and 
leave  K.*s  employ,  or  revtain  where  he  was  and  be  despised 
by  the  club,  and  have  his  name  sent  round  all  over  the 
country,  and  be  put  to  all  sorts  of  unpleasantness.*' 

Held,  that  these  words  contained  a  "  threat "  within  the 
meaning  of  G  Oeo.  4,  c.  129,  s.  3,  which  mahes  it  unlawful 
by  "  threat "  to  endeavour  to  force  any  workman  to  quit 
hie  employment. 

Oase  stated  under  20  &  21  Vict.  o.  43,  by  the  stipendiary 
magistrate  for  Eingston-upon-Hull. 

The  appellants  were  charged  under  6  Geo.  4,  a  129,  s.  3, 
with  endeavouring  by  threats  and  intimidation  to  force 
one  Longman,  who  was  employed  in  a  manufactory,  to 
depart  from  his  employment.  The  facts  were  as  follows: — 
Mr.  Kruger  was  a  boiler  manufacturer  at  Hull,  and  em- 
ployed the  respondent  and  three  or  four  other  men,  who 
were  members  of  a  club,  the  object  of  which  was  stated  to 
be  mutual  relief,  t^e  relief  of  the  sick,  the  burial  of  the 
dead,  and  other  benevolent  purposes.  Mr.  Kruger  being 
unable  to  get  from  the  dub  a  man  fitted  to  perform  a 
certain  part  of  the  process  of  boiler-making  called  angle- 
bending,  employed  a  person  of  the  name  of  Norfolk,  who 
was  a  ddlled  blacksmith,  but  who  was  not  recognized  by 
the  club  as  a  professed  angle-bender.  Discussions  then 
ensued  between  the  members  of  the  club  and  Mr.  Kruger 
and  Lofngman  (the  respondent),  and  on  the  17th  of  Man^ 


a  deputation,  headed  by  Galbraith,  waited  upon  Mr. 
Kruger  and  had  a  long  conversation  with  him,  the  result 
of  which  was  that  Mr.  Kruger  refused  to  discharge  Nor- 
folk. On  the  28th  of  March  Longman  was  summoned  to 
a  meeting  of  the  club.  O'Neill  was  in  the  chair;  Galbraith 
read  the  report  of  the  deputation  which  had  waited  on 
Mr.  Kruger;  and  O'Neill  then,  addressing  Longman,  asked 
him  whether  he  intended  "to  continue  an  honourable 
member  of  the  club  and  leave  Kruger's  employ,  or  remain 
where  he  was  and  be  despised  by  the  club,  and  have  his 
name  sent  round  all  over  the  country  in  the  report,  and 
be  put  to  all  sorts  of  unpleasantness  ?" 

The  magistrate  stated  that^  in  his  opinion,  both  the  ap- 
pellants had  offended  against  the  Act,  and  found  them 
both  guilty,  and  sentenced  them  to  throe  months'  impri- 
sonment. The  following  are  the  words  of  6  Geo.  4,  c.  129, 
s.  3,  so  far  as  they  are  material  to  the  present  case: — **  Be 
it  enacted,  that  if  any  person  shall,  by  violence  to  the  per- 
son or  property,  or  by  threats  or  intimidation,  or  by  mo- 
lesting or  in  any  way  obstructing  another,  force  or  en- 
deavour to  force  any  workman  or  other  person  hired  or 
employed  in  any  manufacture,  trade,  or  business,  to  depart 
from  his  hiring,  employment,  or  work,  ....  every 
person  so  offending,  or  aiding,  abetting,  or  assisting 
therein,  being  convicted  thereof  in  manner  hereinafter 
mentioned,  shall  be  imprisoned  only,  or  shall  and  may  be 
imprisoned  and  kept  to  hard  labour  for  any  term  not  ex- 
ceeding three  calendar  months." 

lindal  Atkinson,  for  the  respondent,  in  support  of  the 
conviction,  cited  In  re  Perham,  5  H.  &  N.  SO,  and  con- 
tended that  the  language  used  in  this  case  amounted  to 
a  threat  within  the  meaning  of  6  Geo.  4,  c.  129,  s.  3. 

Macnamara,  for  the  appellants,  against  the  conviction, 
cited  Walsby  v.  Anley,  9  W.  B.  271,  30  L.  J.  M.  C.  121,  and 
contended  (1)  that  in  order  to  come  within  the  words  of 
the  statute,  the  threat  must  be  a  threat  to  do  an  unlawful 
act;  that  the  words  used  did  not  contain  a  threat,  but 
simply  amounted  to  an  intimation  that  the  respondent 
must  either  leave  his  employment  or  leave  his  dub;  that 
such  an  intimation  was  in  aooordanoe  with  the  rules  of 
the  dub;  and  that  the  respondent,  being  a  member  of  the 
dub,  must  be  taken  to  have  agreed  to  all  its  rules.  And 
(2)  that  there  was  no  evidence  that  the  appellant  Gal- 
braith had  concurred  in  the  expressions  made  use  of  by 
O'Neill,  and  that  consequently,  as  to  him  at  least,  there 
was  no  evidence  to  support  the  conviction. 

WiGHTMAN,  J. — [After  reading  the  words  of  the  sec- 
tion above  set  forth,  and  recapitulating  the  leading  facts 
of  the  case,  the  learned  judge  proceeded  as  follows.]  At 
a  meeting  of  the  society,  called  to  consider  the  rei)ort 
made  by  Gkdbraith,  and  at  which  Longman  was  present, 
O'Neill,  who  was  in  the  chair,  put  this  question  to  Long- 
man.— **  Do  you  intend  to  continue  an  honourable  member 
of  the  club,  and  leave  Kruger's  employ,  or  remain  where 
you  are,  and  be  despised  by  the  dub,  and  have  your  name 
sent  round  all  over  the  country  and  be  subject  to  all 
sorts  of  unpleasantness?"  and  the  question  now  to  be 
dedded  is,  if  these  words  be  a  threat  within  the  meaning 
of  the  Act.  It  seems  that  Longman  was  a  member  of 
this  sodety,  which  is  beneficial  to  all  who  belong  to  it, 
and  that  he  had  infringed  no  actual  rule  by  remaining  in 
Kruger's  employ.  The  effect  of  the  words  used  appears 
equivalent  to  telling  him  that  if  he  did  not  leave  the 
shop  he  would  find  himself  deprived  of  the  benefit  of  the 
sodety.  His  name,  too,  was  to  be  sent  all  round  the 
country,  and  he  was  to  be  subject  to  "  all  sorts  of  im- 
pleasantness."  This  would  operate  most  formidably  on 
Longman's  mind,  and  I  confess  that  I  do  not  know  that 
any  threat  short  of  a  threat  of  actual  violence  would  be 
within  the  Act  unless  this  one  be  so.  I  am  therefore  of 
opinion  that  it  is  within  the  Act,  and  that  as  regards 
O'Neill  the  conviction  was  right.  But  the  case  is  not 
satisfactory  as  against  Galbraith.  All  he  did  was  to 
report  what  he  heard  from  Longman's  master,  and  he 
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did  not  assent  to  O'Neill's  words  except  by  his  pxesence. 
As  regards  him,  therefore,  I  think  the  conviction  should 
be  quashed. 

Blackbubn,  J. — I  am  of  the  same  opinion.  I  incline 
to  think,  however,  that  the  magistrate  was  justified  in 
thinking  that  Galbraith  was  guilt.j;  but  as  the  question 
is  merely  one  of  evidence,  I  will  not  differ  from  my 
brother  Wightman  upon  it.  It  was  argued  that,  to  be 
within  the  purview  of  the  Act,  the  threat  must  be  a 
threat  of  violence.  But  WaUhy  v.  Anleyy  9  W.  R.  271, 
80  L.  J.  M.  C.  121,  decides  the  contrary.  There  the  judges 
saw  that  it  was  enough  if  there  was  a  threat  to  follow 
out  an  illegal  purpose.  In  this  case,  therefore,  we  must 
ask  if  O'Neill  and  others  were  guilty  of  an  unlawful 
conspiracy  to  persecute  Longman.  I  think  there  was 
evidence  that  they  were.  They  had  no  right  to  turn  him 
out  of  the  club.  There  was  no  rule  against  his  acting 
as  he  did,  though  there  may  have  been  a  tacit  under- 
standing on  the  subject.  That  being  so,  they  threaten 
him  with  the  scorn  of  the  club  and  with  "  all  sorts  of 
unpleasantness.''  In  fact,  they  confederate  to  drive  him 
out  of  his  employment,  and  thus  the  case  is  of  the  same 
character  as  WaUhy  v.  Auley^  where  a  threat  to  " strike  " 
against  a  man,  and  thus  deprive  him  of  the  chance  of 
employment,  was  held  a  threat  to  carry  out  an  unlawful 
combination,  and  therefore  within  the  Srd  section  of  the 
Act.  I  think,  therefore,  that  the  magistrate  drew  a  rea- 
sonable inference  from  the  evidence.  Every  man  in  this 
country  has  freedom  to  work  where  he  pleases,  but  he 
has  no  right  to  try  and  deprive  another  of  the  same 
privilege.  It  may  be  that  the  appellant  O'Neill  and  his 
friends  thought  that  they  were  acting  legally.  It  is 
highly  desirable  for  then^  to  know  the  contrary.  The 
conviction  must  accordingly  be  affirmed  as  to  O'Neill,  but 
as  to  Galbraith  it  must  be  quashed. 

Conviction  affirmed  as  to  O^A'eillf  and  quashed  a$  to 
Galbraith, 

Attorney  for  the  appeUanta,  Q,  W,  (Winery, 

Attorneys  for  the  respondent,  Ounliffe  ^  Beaumont, 


Q.  B.  Ward  v,  IJay,  June  2i. 

Licence — Waiver  of  forfeiture — Ditireu  for  prior  accrued 
rent — Agreement  to  grant  new  licence — 8  Anne,  c,  14, 
#.  67. 

Trover  for  copperas  itones  atid  pyrites,  a  grant  was  fnade 
on  the  ith  of  Septeviber,  1 843,  by  the  predecessor  of  the  plain^ 
tiff  J  as  lord  of  the  nianer  of  Sf.y  to  the  predecessor  in  title 
of  the  defendants,  qf  the  riglit  to  get  copperas  stones  and 
pyrites  on  the  sea-shore,  within  the  manor,  subject  to  the 
payment  of  a  certain  rent,  and  to  a  power  on  the  part  of 
the  grantor  to  determine  the  licence  by  notice  if  tlie  rent 
should  be  in  arrear  for  twenty-one  days, 

TJie  rent  due  at  Christmas,  1857,  having  been  in  arrear 
for  twenty-one  days,  the  plaintiff,  believing  that  he  had  a 
right  so  to  do,  levied  a  distress  on  certain  goods  on  the  sea 
shore,  the  property  of  J.  H.,  who  exercised  the  licence 
under  a  verbal  grant  from  the  d^ndants.  Afterwards 
actions  were  brought  against  him  by  J,  If,  and  E,  H.,  in 
respect  of  the  distress,  and  he  suffered  judgment  by  default. 
Jt  was  afterwards  verbally  agreed  between  the  plaintiff 
and  the  attorney  of  J,  S,  and  E,  ff.,  that  the  actions 
should  be  stayed  on  the  plaintiff  paying  a  sum  for  damages, 
and  agreeing  to  grant  a  new  licence  to  E.  H,,  to  commence 
from  the  date  of  the  expiration  of  the  original  grant.  The 
plaintiff  refused  afterwards  to  carry  this  agreement  into 
effect.  On  the  2nd  of  July  the  defendants  tendered  rent 
up  to  Midsummer,  1 858.  On  thp  Srd  of  July  the  plaintiff 
gave  notice  of  the  determination  of  the  tenancy.  O,  H, 
afterwards  continued  to  take  copperas  stone  and  pyrites. 

Held,  first,  that  this  was  a  case  qf  election,  and  ought 
to  be  governed  by  the  rules  fvhieh  govern  the  doctrine  qf 
waiver  of  forMtnre  in  a  ca^  qf  landlord  and  tenant. 


Secondly,  that  in  the  absence  qf  any  unequivocal  aa^,  the 
question  of  waiver  of  forfeiture  was  a  question  of  intention 
and  of  fact. 

Thirdly,  that  the  fads  cf  the  distress,  an4  qf  th^  Hthse- 
quent  agreement  tahen  together,  constituted  a  waifier  of 
the  forfeiture. 

Fourthly,  that  the  tender  of  rent,  including  as  it  did 
subsequent  as  well  as  prior  accrued  rent,  would  not  pf  iteelf 
have  precluded  tfie  plaintiff  frofn  taking  ad^ntage  qf  the 
forfeiture, 

Quasre,  whether  sinpe  the  pasHng  ofQ  Anne,  c,  14,  ss. 
6, 7,  a  distress  witJUniix  months  after  a  cauu  offoxf^ure 
has  arisen,  constitutes  a  waiver  qf  the  forfeiture. 

This  was  a  special  case  stated  for  the  opinion  of  the 
Court.  The  declaration  contained  three  counts:  (1) 
for  rent;  (2)  for  breaking  and  entering  the  plain- 
tiff's land — to  wit,  the  sea-shore — and  taking  fkway  cop- 
peras stones  and  pyrites  ;  and  (3)  in  trover  for  copperas 
stones  and  pyrites.  As  to  the  Ist  count,  the  defendant 
paid  a  sum  of  money  into  court,  which  the  plaintiff 
accepted.  There  were  also  special  pleas  to  the  2nd  and 
Srd  counts,  and  a  demurrer,  which  were  not  material  to 
the  present  question. 

The  case  came  on  to  be  tried  before  OocUnmi,  O.J.,  at 
Guildhall,  when  a  verdict  was  found  for  the  plaintiff, 
subject  to  t^e  opinion  of  the  Court  on  the  following 
case: — 

On  the  6th  of  September,  1848,  one  Belamaxk  Banks, 
who  was  seised  in  foe  of  the  manor  of  Minster,  by  deed 
granted  to  Daniel  Austin  licence  to  search  for  and  cany 
away  all  the  copperas  stones  and  pyrites  which  might  be 
found  on  the  shore  of  the  said  manor  between  high  and 
low-water  mark,  for  twenty-one  years  from  the  24th  of 
June,  1843,  at  the  yearly  rent  of  £25,  payable  half-yearly, 
subj^  to  a  proviso  that  if  any  part  of  the  said  rent 
should  be  in  arrear  for  twenty-one  days  next  after  any  of 
the  days  appointed  for  the  payment  thereof,  althoun^h  no 
demand  thereof  should  be  made,  then  and  in  that  case 
it  should  be  lawful  for  the  said  D.  Banks,  his  heirs  and 
assigns,  by  notice  in  writing  delivered  to  the  said  D. 
Austin,  his  executors,  administrators,  or  assigns,  to  deter- 
mine the  said  grant.  By  a  deed  bearing  date  the  24th  of 
March,  1849,  Austin  assigned  his  interest  in  the  deed  to 
J.  Hall,  and  J.  Hall  paid  rent  to  the  executors  of  P. 
Banks,  who  had  died  some  time  previously.  By  deed  of 
the  9th  of  August,  1854,  the  executors  of  Banks  conveyed 
the  manor  of  Minster  to  the  plainti^.  By  deed  oi  the 
aiflt  of  August,  1856,  J.  Hall  mortgaged  his  grant  to  the 
defendants;  and  by  deed  of  the  5th  of  August*  1857, 
absolutely  assigned  his  said  grant  or  licence  to  them. 

Immediatdy  after  the  execution  of  this  deed  the  de- 
fendants, by  oral  agreement,  granted  to  the  said  J.  Hall 
the  enjoyment  of  all  the  rights  and  privileges  granted  by 
the  sfUd  licence,  conditionally,  on  his  paying  the  rent 
thereby  reserved. 

On  the  27th  of  March,  1858,  the  plaintit  bdieving 
he  had  a  right  so  to  do,  made  a  distress  for  five  and 
a-half  years'  rent  of  the  said  licence,  alleged  to  be  duo 
at  Christmas,  1857,  on  the  goods  of  J.  Hall  and  £.  Hall 
(his  son),  lying  on  the  sea-shore;  whereupon  J.  Hall 
offered  to  pay  the  plaintiff  one  year's  rent,  up  to  ChristQias, 
1857,  which  was  refused,  and  a  sale  of  the  goods  was 
made  under  a  distress  by  the  plaintiff. 

In  April,  1858,  actions  were  brought  against  the  plain- 
tiff by  the  said  J.  and  £.  Hall  for  the  said  illegal  distress 
(the  rent  reserved  on  the  licence  not  being  payable  hy  dis- 
tress), in  both  of  which  actions  the  plaintiff  suffered  judg- 
ment by  default,  and  J.  9nd  £.  Hall  recovered  considerable 
damages.  Negotiations  were  afterwfurds  entered  into 
between  the  plaintiff  and  the  said  J.  <ind  £.  Hall,  with 
reference  to  the  settlement  of  their  daims;  and  on  the 
15th  of  June,  1858,  it  was  verbally  arranged  between  the 
plaintiff  and  the  attomeiy  for  the  said  J.  and  E.  H^  that 
these  fl^ianna  ahonlrl  be  flflttied  OH  the  tftnnfl  ol  tho  olftin* 


VoL  XL  fAug.  I.  lies.] 


tHE  WEEKLY  REPORTER. 


949 


Common  Law. 


Wabd  v.  Day. 


Common  Law. 


tiff  giving  np  the  articles  distrained,  pajing  certain  sums 
of  money  considerably  less  than  the  damages  and  costs, 
and  granting  to  the  said  E.  Hall  a  licence  for  a  farther 
term  of  twenty-one  years,  commencing  on  the  24th  of 
Jnne,  1864  (being  the  day  on  which  the  grant  of  the 
14th  of  Septemb^,  1843,  wonld  expire),  on  the  same 
terms  as  the  former  licence.  A.  deed  was  prepared  in 
accordance  with  these  terms,  and  was  sent  to  the  plaintiff; 
but  the  plaintiff  refused  to  sign  it,  and  afterwards  paid  the 
whole  of  the  damages  and  costs  in  the  two  actions.  On  the 
2nd  of  J  nly  the  defendants  tendered  one  and  a-half  year's 
rent  of  the  licence,  np  to  Midsimimer,  1858,  which  the 
plaintiff  refosed.  On  the  3rd  of  July  the  plaintiff  serred  the 
defendants  and  the  said  J.  Hall  with  a  notice  dated  the 
28rd  of  Jane,  1858,  reciting  that  half-a-year's  rent  was 
in  arrear  on  the  25th  of  December,  1857,  and  for  twenty- 
one  days  afterwards,  and  that  a  forfeiture  of  the  inden- 
toxeof  the  4th  of  September,  1843,  had  thereby  been 
incurred,  and  determining  the  licence  from  thenceforth. 
After  the  said  notice  was  served  on  the  defendant  on  the 
3rd  of  July  as  aforesaid,  the  said  J.  Hall,  under  the 
agreement  with  the  defendant  above  mentioned,  continued 
to  exercise  the  said  licence  by  gathering  copperas  stones 
on  the  shore  of  the  said  manor,  and  disposing  of  the 
same. 

This  action  was  brought  against  the  defendants,  as  to 
the  2nd  and  3rd  counts,  for  the  acts  above  mentioned 
oommitted  after  the  3rd  of  July,  1858,  the  rent  due  up 
to  Midsummer,  1858,  which  was  the  subject  of  the  1st 
connt,  having  been  satisfied  by  the  payment  into  court. 
It  was  agreed  that  the  Court  might  draw  all  such  inferences 
of  fact  as  the  jury  might  draw. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiff  was  entitled  to  maintain  the  2nd  and  3rd 
counts  of  the  declaration,  or  either  of  them,  against  the 
defendants;  and  if  the  Court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  maintain  either  of  the  said  counts, 
the  verdict  was  to  stand  for  the  plaintiff  with  40s. 
damages,  it  being  agreed  that  the  real  damages  would 
have  to  be  ascertained  in  a  suit  in  chanceiy  pending 
between  the  said  parties.  If  the  Court  should  be  of  a 
contraxy  opinion,  then  the  verdict  for  the  plaintiff  was  to 
be  set  aside,  and  a  verdict  entered  for  the  defendants, 
and  such  judgment  was  to  be  entered  on  the  demurrer  as 
the  Court  might  direct. 

J,  A,  Rimell  (Lufh,  Q.C.,  with  him),  for  the  plaintiff, 
contended  that  as  the  grant  did  not  operate  as  a  demise, 
tlie  plaintiff  had  no  right  to  levy  a  distress,  and  that  his 
attempt  to  do  so  being  inoperative  and  void  in  law,  could 
not  operate  as  a  determination  of  his  election;  that  the 
subsequent  agreement  not  being  carried  out,  was  also  in- 
operative; that  inasmuch  as  the  acceptance  of  the  rent 
which  accrued  due  before  the  forfeiture  would  not  have 
amounted  to  a  waiver,  the  tender  of  such  rent  could  not 
have  that  effect;  and  that  as  the  tender  included  the 
subsequent  rent,  it  could  not  have  been  accepted  by  the 
plaintiff  without  prejudicing  his  right  to  the  forfeiture. 
[Blackbubn,  J.,  referred  to  Oro/t  v.  Ltmley,  6  H.  L.  672, 
6  W.  B.  623.] 

Joseph  Brown  (HdwJtim,  Q,C.,  with  him),  cited  Broom's 
Legal  Maxims, pp.  27, 28 ;  Dumpor^tcaWf  1  Smith's  Leading 
Cases,  p.  33,  and  note;  Brownings.  Beeston, Vlowden,  133 
(citing  14th  Assize,  pL  10);  Pennant's  case,  3  Co.  Eep.  64b; 
Bee  ▼.  Peck,  1  B.  &  Ad.  428;  Boe  v.  Zenns,  5  A.  &  E. 
277;  and  Blyth  v.  BenneU,  13  C.  B.  178;  and  contended 
that  the  right  of  entry  and  forfeiture  in  this  case  was 
similar  to  that  generally  reserved  in  a  lease,  and  ought  to 
be  subject  to  the  same  rules  as  to  waiver;  that  the  dia- 
tresB  and  the  subsequent  negotiations  showed  a  clear  in- 
tention on  the  part  of  the  plaintiff  to  treat  the  grant  as 
8^11  existing,  and,  therefore,  amounted  to  a  waiver  of  the 
forfeiture;  that  in  order  to  entitle  a  landlord  to  take  ad- 
vantage of  a  forfeiture,  the  rent  in  respect  of  the  non- 
payment of  which  the  cause  of  forfeiture  arises  must 


still  be  due  at  the  time  of  the  re-entry;  and  that  tender 
of  rent  by  the  defendants,  and  refusal  by  the  plaintiff 
before  the  re-entry,  ought  to  operate  as  against  the  plain- 
tiff as  a  payment  of  the  rent^  and  to  .deprive  him  of  his 
right  to  take  advantage  of  the  forfeiture.  [Cbompton,  J., 
referred  to  8  Anne,  c.  14,  ss.  6,  7.] 

Cbompton,  J. — In  this  case  we  are  not  only  judges, 
but  jurymen;  and  we  have  to  draw  an  inference  of  fact 
as  well  as  of  law.    This  case  appears  to  me  to  fall  within 
the  doctrine  of  elections — a  doctrine  which  is  founded  upon 
a  very  old  rule  of  law,  and  which  cannot  have  any  doubt 
thrown  ui)on  it.    That  rule  is  expressed  in  the  civil  law 
as  follows:    Quod  semel  placuU  in  electionibus  amplius 
displicere  non  potest  (see  Ck>.  Litt.  146a).    That  is  to  say, 
that  if  a  party  has  expressed  his  determination  as  to  an 
election,  he  cannot  afterwards  go  back  from  it.    The  rea- 
son of  this  is  clear, — ^the  other  party  may  have  been  led 
by  this  expression  to  alter  his  position.    Therefore,  when 
a  man  has  once  expressed  his  intention  to  act  or  not  upon 
an  option  of  this  kind  he  cannot  afterwards  recede  from 
it.    It  is  the  same  thing  whether  the  landlord  determines 
his  election  by  entering,  if  he  has  a  right  to  enter,  or  by 
giving  notice  to  determine,  which  is  a  roundabout  cere- 
mony.   Now,  it  is  conceded  that  this  is  a  case  within  the 
option  of  the  party,  and  therefore,  to  my  mind,  aoooxding 
to  the  principle  I  have  stated,  a  case  for  election.    The 
argument  of  the  defendants  is  put  upon  two  grounds — 
first,  upon  the  ground  of  the  distress;  and  secondly,  upon 
the  ground  of  the  negotiation;  and  looking  at  all  the 
circumstances  together,  I,  as  a  juryman,  think  that  the 
plaintiff  has  sufilciently  expressed  his  determination  to 
treat  this  agreement  as  a  subsisting  agreement^  and  that 
he  is  bound  by  such  expression  of  his  determination.    As 
to  the  first  pointy  the  doctrine  of  waiver  by  distress  and 
of  vraiver  by  payment  and  acceptance  of  rent  depend 
upon  entirely  different  principles.   The  doctrine  of  waiver 
by  payment  and  acceptance  of  rent  only  applies  to  subse- 
quent rent,  because  there  is  no  inoonsistenoy  in  a  land- 
lord determining  the  estate,  and  accepting  the  rent  due 
to  him  before  the  detemunation  of  the  estate.    There  is 
a  case  expressly  determined  upon  that  point:  Green's 
case,  Cro.  Eliz.  3;  and  the  words  ''subsequent  rent"  are 
used  every  time  the  principle  is  enunciated.    But  the 
doctrine  of  waiver  by  distress  depends  upon  an  entirely 
different  principle.     The  common  law  says  that  the 
landlord    must    distrain  during    the   tenancy;    and    if 
the    landlord    chose    to    distrain    for    rent    after   the 
tenancy   had   determined,    it  was    held   in    the   time 
of    Lord  Coke   to  be  a  proof  that  he  supposed  that 
there   was    a  tenancy  subsisting,  and  that  if  he  had 
an  election  he  had  elected  to  keep  the  reversion,  and  the 
rent  accruing  from  time  to  time,  instead  of  taking  the 
property  into  his  own  hands.    I  should  have  had  no 
doubt  that  that  rule  applied  to  the  present  case  except 
for  the  suggestion  thrown  out  by  me  in  the  course  of  the 
argument,  tiiat  it  is  possible  that  if  he  treated  this  licence 
in  his  own  mind  as  a  tenancyi  and  thought  he  had  a 
right  to  distrain  for  the  rent  payable  in  respect  thereof, 
just  as  if  it  were  a  corporeal  hereditament,  he  might 
have    supposed  that  he  was  entitled  to  distrain    for 
half-a-year  after  the  determination  of  the  tenancy,  if  the 
tenant  continued  in  possession.    Because  the  statote  of 
Anne  (8  Anne,  c.  14,  ss.  6,  7)  says  that  a  distress  may  be 
taken  within  six  months  of  the  determination  of  a  lease, 
provided  the  interest  of  the  landlord  and  the  possession 
of  the  tenant  continue;  and,  consequently,  the  fact  of 
his  distraining  may  not  have  been  a  conclusive  proof  that 
he  considered  the  tenancy  as  still  subsisting.*    But  it  is 
not  necessary  for  our  present  purpose  to  determine  that 
question,  because  upon  the  second  part  of  the  case,  coupled 

*  See  ZouchY.  WiUin^ale,  1  H.  BL  312,  per  Wilson,  J.; 
Boe  V.  Johnson,  I  Stark.  412  (n);  and  Breiver  v.  Baton, 
cited  6  T.  B.  220. 


950 


TKB  WE^^LY  REPORTER, 


[Ang.i.iaea.]  Vol.  XI. 


CoMHQN  Law. 


"Waed  v.  Day. 


CoMKOK  Law. 


with  the  first,  I  feel  very  strongly,  Rooking  at  it -as  |k  }wrj' 
man,  that  in  point  of  fact  this  was  treated  a«  an  e:dsting 
grant.  I  find  that  there  was  a  negotiation  going  on  ao- 
oording  to  which  it  was  intended  and  expressed  that  all 
the  damages  and  costs  claimed  in  respect  of  the  illegal 
distresses  shonld  be  settled,  and  that  there  should  be  a 
new  grant  from  the  date  of  the  expiration  of  the  grant 
of  the  6th  of  September,  1848,  which  was  to  be  made  to 
the  son  of  the  former  grantee.  Nothing  is  said  of  any 
notion  of  confirming  the  former  grant;  and  the  question 
is,  whether  the  mere  fact  of  the  landlord  saying  that  he 
will  give  a  further  grant  at  the  expiration  of  this  grant, 
coupled  with  the  distress,  is  sufiBcient  to  warrant  the 
inference  that  he  intended  to  treat  this  as  an  existing 
grant.  The  cases  upon  this  point  are  very  strong  indeed. 
In  OreerC%  ca^e,  Ore.  EUz.  3,  which  I  hare  already  referred 
to  as  proving  that  there  was  no  waiver,  where,  after  the 
determination  of  the  tenancy,  the  landlord  received  the 
rent  which  was  due  before,  it  appeared  that  the  landlord, 
in  giving  his  tenant  an  acquittance  lor  that  prior  accrued 
rent,  recited  him  to  be  his  farmer,  and  it  was  held  that 
the  mere  mentioning  him  as  his  fiurmer  was  a  sufficient 
waiver  of  the  forfeiture.  That  case  is  ^proved  by  Lord 
Wensleydale  (then  Mr.  Baron  Parke)  in  the  case  pf  Doe 
V.  Birch,  1  M.  &  W.  402.  He  there  says  (p.  406)—"  In 
Oreen*9  case,  calling  a  party  a  tenant  in  a  receipt  for  by- 
gone rent  was  held  to  be  sufficient  evidence  of  a  waiver; 
and  that  though  the  receipt  of  rent  would  not  be  a 
waiver,  yet  that  the  calling  him  tenant  in  the  receipt 
was."  Now,  in  the  present  case  I  think,  upon  the  whole, 
that  the  parties  really  did  treat  this  as  a  lease  which  they 
meant  to  continue  to  the  end  of  it.  The  fiew  grant  is  to 
begin  from  the  determination  of  the  old  one.  And  look- 
ing as  a  juryman  at  the  facts — looking  at  the  distress  and 
coupling  it  with  the  negotiation — I  cannot  help  thinking 
that  it  never  was  in  the  mind  of  the  parties  that  they 
should  treat  this  in  any  other  way  than  a«  a  subsisting 
lease,  and  that  the  defendants  may  have  altered  their 
position  in  oonsequence.  As  to  the  third  point»  it  is  not 
necessary  to  give  any  opinion  upon  it.  But  my  impres- 
sion is,  that  the  plaintiff  could  not  be  prejudiced  by  the 
tender,  considering  that  it  was  a  tender  not  only  ol  the 
rent  prior  to  the  supposed  forfeiture,  but  also  of  subsequent 
rent,  and  the  receipt  of  the  subsequent  rent  would  have 
altered  the  position  of  the  parties  at  once;  and  the  plain- 
tiff could  not  be  expected  to  accept  such  a  tender. 

Blackbubn,  J. — I  am  also  ol  opinion  that  our  judg- 
ment in  this  case  should  be  for  the  defendants.  Originally 
the  plaintiff's  predecessors  made  a  grant  to  the  defendants' 
predecessors  lor  twenty-one  years  of  the  liberty  to  take 
copperas  stones  and  pyrites  from  the  sea-shore  within 
the  plaintiff's  manor.  That  undoubtedly  was  no  lease. 
It  was  not  anything  in  which  there  was  a  term  of 
the  lands  granted.  It  was  a  licence;  and  it  is  ex- 
pressed to  be  to  the  grantee  and  his  assigns.  Then 
it  is  made  subject  to  a  proviso  that  if  the  425  a 
year  is  not  paid,  and  if  it  is  twenty-one  days  in  arrear, 
that  then  the  plaintiff  may,  by  notice  in  writing,  determine 
his  grant.  Now,  that  is  a  matter  of  which  tiie  grantor 
has  it  in  his  option  to  take  advantage  or  not.  Host  ol 
the  cases  in  which  there  has  been  a  discussion  about  an 
election  of  that  sort  have  been  cases  between  landlord 
and  tenant,  where  there  has  been  an  option  to  enter  for 
a  forfeiture;  but  I  do  not  think  that  the  law  on  this  sub- 
ject is  confined  to  cases  ol  leases.  Solar  from  that  being 
the  case,  in  my  opinion  the  law  as  to  waiver  ol  for- 
feiture is  but  a  Inranch  ol  the  general  rule  ol  law  that 
where  a  party  has  a  right  to  exerdse  an  option  to  deprive 
another  ol  an  existing  right,  he  must  eleot  once  Icnr  all 
whether  he  will  do  it  or  not.  He  is  allowed  time  to  make 
up  his  mind  as  to  his  election;  but  when  he  has  once 
made  his  election,  he  has  made  his  d^ection  lor  ever.  II  he 
)ias  once  determined  that  he  will  not  ocKLsider  the  estate  aa 
TQody  he  has  not  any  further  option  to  ^angft  his  mind.  1 


That  was  determined  as  eiurly  aa  the  14th  Assize  (pL  10), 
and  is  me^itioned  in  Co.  Litt.  146a,  and  in  a  passage  in 
piowden's  Commentaries  (Bronming  v.  Beettan,  Plowden, 
133).  Then  arises  the  question,  how  is  it  to  be  ascertained 
whether  the  election  has  been  made?    Now,  I  find  it  laid 
down  in  Comyn's  Digest,  "  Election,"  C.  (1).  that  **  A  de- 
termination of  a  man's  election  shall  be  made  by  express 
words  and  by  acts."    The  cases  are  pretty  uniform  that, 
in  the  case  of  a  forfeiture,  if  the  landlord  determines  that 
the  lease  shall  be  continued  in  existence,  and  either  by 
word  or  by  act  communicates  to  the  other  side  his  inten- 
tion that  the  lease  shall  ^  on  or  that  the  estate  shall  con- 
tinue, he  must  afterwards  go  back.  And  again,  in  Oomyn*s 
Digest,  *'  Election,"  C.  (2),  we  find  it  laid  down  that  **  if  a 
man  once  determines  his  election,  it  shall  be  determined  for 
ever."     Upon  this  principle,  we  find  it  laid  down  in 
Green's  case  (Cro.  EUz.  3),  that  where  the  lessor,  seeking 
to  take  advantage  of  a  forfeiture  for  non-payment  of  rent, 
pommunicated  to  the  lessee  that  he,  the  lessor,  called  him 
his  farmer,  that  act  alone  was  quite  sufficient  to  deter- 
i^oine  the  ejection;  and  after  he  had  done  that,  the  land- 
lord could  no  longer  stand  upon  the  forfeiture,  because 
he  had  signified  his  intention  that  the  estate  should  con- 
tinue, ana,  having  signified  that  l^  words  which  very 
possibly  he  never  intended  to  have  that  effect,  he  had 
determined  his  election,  and  could  no  longer  enter  lor  a 
forfeiture.    That  was  approved  of  by  Lord  Wensleydale 
in  the  case  of  Doe  v.  Birch  (1  H.  k.  W.  402).    There  the 
point  which  was  raised  was,  whether  a  demand  hy^  the 
landlord's  son  of  subsequent  rent  amounted  to  a  waiver  of 
the  right  to  enter  for  a  forfeiture.    The  case  went  off  on 
the  ground  that  the  son  was  not  shown  to  have  the 
lessor's  authority.    But  Mr.  Baron  Parke  says  (p.  408), 
«I  think  that  an  absolute  unqualified  demand  of  the  rent, 
by  a  person  havi|ig  sufficient  authority,  would  have 
amounted  to  a  waiver  of  the  forfeiture,  and  it  would  have 
been  like  the  case  I  cited  from  Croke's  Beports.    Now, 
taking  that  to  be  so^  the  same  thing  would  apply  to  a 
distress  lor  rent.    The  distinction  between  a  distress  for 
^nt  and  the  acceptance  of  rent  was  clearly  pointed  out 
by  Mr.  Justice  Crompton.    If  it  be  the  acceptance  of  rent 
which  accrued  after  the  cause  of  forfeiture,  the  acceptance 
of  rent  is  an  admission  of  an  estate  continuing  aft^  the 
cause  of  forfeiture,  and  is  a  waiver;  but,  if  it  be  of  rent 
that  accrued  before,  it  is  no  waiver  of  the  forfeiture. 
That  was  laid  down  in  CfreenU  case.     Upon  this  arises 
the  qu^on,  whether  in  the  present  case  there  was  such 
a  communication  of  the  intention  of  the  grantor  to  con- 
tinue t^e  grant  in  force.    Two  acts  are  rdied  on  by  the 
defendant  lor  this  purpose,  and  I  take  the  two  together. 
First  of  all,  in  the  month  of  March,  three  or  four  months 
after  the  sum  ol  £25  had  become  due,  he  gives  notice  that 
he  is  distraining,  and  distrains  and  aotoally  seizes  the 
goods  ol  the  person  who  is  enjoying  the  licence,  under 
the  notion  that  he  had  a  right  to  distrain.  In  this  he  was 
wrong;  the  grant  did  not  amount  to  a  lease,  and  he  oould 
not  distrain;  but,  though  his  distress  was  illegal,  not  the 
less  was  it  an  incUcation  ol  his  mind,  and  showed  tiiat  he 
thought  that  there  was  a  lease  still  in  force.  It  is  very  true 
that,  il  this  had  been  a  lease,  there  would  have  arisen 
anoUier  question.    Under  the  statute  ol  Anne,  you  may 
distrain  lor  rent  under  a  lease  lor  six  months  after 
the  lease  is  determined.     Whether  a  distress  within 
six    months    of    the    determination    of    a    te^fiancy 
would    be   evidence    that    the   landlord   treated    the 
lease  as  continuing,  when   it  might  possibly  be  that 
he  was  distraining  under  the  idea  that  the  tenancy  was 
at  an  end;  but  that  he  had  a  right  under  the  statute  ol 
Anne  to  distrain  within  six  months  of  the  determination 
ol  the  tenancy.    If  that  fact  stood  alone  it  might  ^pfds^  a 
question  of  some  difficulty.*    But  when  we  ha've  that 
fact,  certainly  tending  vezy  much  to  show  that  the  plain- 
tiff thought  that  the  licence  was  a  continuing  licence, 

*  See  note  to  the  judgment  of  Mr.  Justice  Crompt^. 
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ftBd  was  treated  as  siudi,  and  when  we  find  them  for  a 
month  negotiating  as  to  the  tenns  upon  which  the  illegal 
distress  should  he  settied — and  one  of  the  terms  is  that 
the  person  then  in  occnpation  stipulates  that  upon  giving 
up  the  action  for  the  illegal  distress,  the  plaintiff  should 
grant  a  lioence  for  twentj-one  years,  to  commence  at  the 
end  of  the  present  term,  and  the  plaintiff  agrees  to  this, 
tiiough  he  does  not  use  the  words  "present  exUting 
term,*'  I  as  a  juryman  do  not  hesitate  for  one  moment 
to  draw  the  conclusion  that  he  then  intended  to  grant  a 
farther  licence  at  the  end  of  the  present  existing  licence: 
and  that  he  eiqinressed  his  intention  to  treat  the  grant  as 
an  existing  grant  in  much  stronger  and  more  unambigu- 
ous language  than  was  used  in  Green*$  ca$e.  As  to  the 
sapposed  effect  of  the  tender,  I  think  that  the  subsequent 
tender,  Bupi)osing  it  to  be  a  tender  of  the  sum  mie  at 
Christmas,  1857,  would  not  have  prevented  the  party 
from  giving  his  notice.  I  take  it,  it  would  have  had  the 
same  effect  as  payment;  and  the  question  would  be  whe- 
ther the  payment  of  the  sum  which  was  due  twenty-one 
days  before  the  cause  of  forfeiture  accrued,  being  made 
after  the  cause  of  forfeiture  had  accrued,  would  have 
determined  the  right  to  give  this  notice.  Upon  that 
point  €freen's  ease  is  expressly  in  point.  In  that  case 
there  was  a  forfeiture  for  non-payment  of  rent.  Two  days 
afterwards  the  rent  was  paid.  Tet  the  Court  said  that  it 
was  clear  that  the  mere  receipt  of  the  money  would  not 
pnnreiit  the  forfeiture.  And  so  I  incline  to  think  that  in 
the  psesent  case,  snpi>osing  there  had  been  a  clear  tender 
of  the  rent  due  upon  tiie  27th  of  December,  that  might 
and  probably  would  have  operated  as  a  payment  of  that 
som,  but  that  payment  would  not  have  operated  to  pre- 
vent the  plaintiff's  right  to  recover.  However,  in  this 
esse,  the  tender  was  not  a  dear  tender  of  that  sum,  but 
of  other  sums  which  the  defendants  could  not  have  in- 
sisted ujKm  the  plaintiff's  accepting.  But  upon  the 
other  grounds  I  am  very  clearly  of  opinion  that  our 
judgment  ought  to  be  for  the  defendants. 

Judgment /or  the  drfendant$. 

Attonieys  for  the  plaintiff.  Eyre  ^'  Law$on, 

Attorneys  for  the  defendants,  Taylor  ^  Jaqnet, 


Q*B.  June  23. 

Vaiiab  Navigation  v.  Wagstaffb. 

IjicaX  Act — ToXU — Completion,  of  work  a'ut'korUed  by  local 

Act. 

Tk0  company  of  proprietors  qf  the  Tafiiar  Navigation 
9Pers  authorised  by  t&eir  fecial  Act  to  make  and  maintain 
the  Miver  Tamar  notable  between  certain  points,  and  to 
mahe  and  maintain  a  certain  canal,  and  a  collateral  cut 
N»  cfiwtiwtation  (if  it;  and  it  was  enacted  that**  in  con^ 
sideration  of  the  great  charge  and  expense  which  tlie  said 
eon^pany  must  incur  qndsvff^  *m  making  and  maintaining 
the  works  hereby  authorised,"  it  should  be  larv/ul  for  the 
taid  company,  "from  time  to  time,  and  at  all  times  here- 
after, to  demand  the  several  mileage  rates  tliereinafter 
mentioned  for  the  tonnage  and  wharfage  of  all  goods  which 
fhould  be  carried  or  conveyed  upon  tlhe  said  navigation 
canal,  or  collateral  cut,  or  any  of  them,**  The  company 
had  made  the  River  Tamar  lumgable,  but  had  not  mude 
the  canal  or  the  collateral  cut, 

ffeld,  that  neiwitlistanding  the  non-completion  of  their 
ifporks,  the  company  were  antherised  to  take  tolls  from 
those  using  that  part  of  the  navigation  which  had  been 
completed  by  them, 

this  was  a  special  case  stated  without  pleadings  in  an 
action  brought  by  the  plaintiffs  against  the  defendant  to 
reoover  the  sum  of  £27  4s.,  alleged  to  be  due  by  him  to 
them  in  teegeab  oi  tolls  imposed  by  a  local  Act  of  Parlia- 
ment. 

The  &ots  of  the  case  ace  as  IoUowb: — ^The  i^aintiffs  are 
a  oompony  Inoorporateil.  by  an  Act  of  36  Cfeo.  3,  c.  l^ii., 


for  the  purpose  of  improving  the  navigation  of  the  river 
Tamar;  and  were  thereby  authorised  (secticm  21)  to  make 
and  maintain  the  river  Tamar  navigable  for  boats,  barges, 
and  other  vessels,  from  a  certain  quay  called  Morwellham 
Quay,  in  the  parish  of  Tavistock,  to  Boat  Pool,  near 
Blanch  Down,  and  from  thence  to  make  and  maintain  a 
navigable  canal  to'  or  near  a  certain  bridge  called  Powl- 
son  Bridge,  and  to  make  and  maintain  a  collateral  cut  or 
canal  from  the  said  canal  near  Powlson  Bridge  to  a  place 
called  Eiohgrove  Mill;  and  (section  54),  *'  in  considera- 
tion of  the  great  charge  and  expense  which  the  said  com- 
pany must  incur  and  suffer  in  making  and  maintaining 
the  works  hereby  authorised  to  be  made  and  maintained,'* 
it  was  enacted  that  it  should  be  lawful  to  and  for  the  said 
company,  "  from  time  to  time,  and  at  all  times  hereafter,  to 
ask,  demand,  take,  and  recover,  to  and  for  their  own  proper 
use  and  benefit,  the  several  rates  hereinafter  mentioned 
tdi  the  tonnage  and  wharfage  of  all  minerals,  merchan- 
dise, and  other  goods,  matters,  and  things  whatsoever, 
which  riiall  be  carried  or  conveyed  upon  the  said  naviga- 
tion canal  and  collateral  cut,  or  any  of  them."  Then 
followed  a  list  of  rates  io^  several  kinds  of  merchandise,  at 
so  much  for  every  mile  of  the  navigation  traversed  by 
them.  The  company  had  made  and  maintained  the  river 
navigable  from  Morwellham  Quay  to  a  point  near  to  Boat 
Pool;  but  they  had  not  made  the  canal  nor  the  collateral 
cut  above  mentioned.  The  canal,  if  made  as  authorised 
by  the  Act,  would  have  been  thirty  miles  long.  The 
navigation  which  was  made  by  the  company  was  rather 
more  than  threie  miles. 

The  defendant  was  the  proprietor  of  a  stone  quarry 
near  the  river  Tamar,  and  had  made  a  tramway 
from  the  quarry  to  a  place  called  Impham  Quay,  which 
was  on  that  part  of  the  river  which  had  been  made, 
and  was  maintained  navigable  by  the  plaintiffs,  whero 
the  stone  was  embarked  and  carried  along  the  navi- 
gation to  Morwellham  Quay.  Jt  was  admitted  that  the 
plaintiffs  were  entitled  to  recover  the  said  tolls,  uuless 
the  non-completion  by  them  of  the  entire  undertiddng 
contemplated  by  ihe  said  Act  of  Parliament  disentitled 
them  to  take  the  said  tolls;  and  the  question  for  the 
opinion  of  the  Court  was,  whether  the  plaintiffs  were 
or  were  not  entitled  to  recover  from  the  defendant  the 
said  tolls  or  dues. 

Joseph  Brown  (Pinder  with  him),  for  the  plaintiff^;, 
contended  that  the  tolls  were  expressly  imposed  by  the 
54  th  section  of  the  Local  Act,  in  any  event,  from  the  time 
of  the  passing  of  the  Act;  or  at  least  that  tolls  should  be 
paid  in  respect  of  that  portion  of  the  navigation  which 
had  been  made  and  maintained  by  the  company.  He  was 
then  stopped  by  the  Court. 

Prentice  (BovUl,  Q.C.,  with  him),  for  the  defendant, 
cited  TJie  Stourbridge  Canal  Covipany  v.  Wheeley,  2  B.  & 
Ad.  792;  Salmon  v.  Randall,  3  My.  k  Cr.  439;  Cohen  v. 
Wilkinson,  12  Beav.  125,  18  L.  J.  Ch,  378;  R^'g.  v.  The 
York  and  North  Midland  Railway  Company,  1  E.  &  B.  178, 
1  W.  R.  35;  and  contended  that  as  the  sck^ou  imposing 
the  tolls  in  question  took  away  the  public  right  of  using 
this  river,  it  ought  to  be  construed  strictly  against  the  com- 
pany who  obtained  the  Act  of  Parliament;  that  it  was 
plainly  the  intention  of  the  Legislature  that  the  tolls 
should  only  be  granted  in  consideration  of  the  making  of 
the  whole  of  the  navigation;  that  no  method  was  pointed 
out  by  the  Local  Act  whereby  the  company  were  com- 
pelled to  make  the  navigation;  and  that,  consequently,  if 
the  construction  contended  for  by  the  plaintiffs  were 
correct,  they  would  have  been  entitled  to  charge  tolls 
from  the  first  moment  they  put  a  spade  into  the  ground, 
and  whether  the  works  were  continued  or  not;  and  that 
whether  the  defence  arising  from  the  non-completion  of 
their  works  by  the  plaintiffa  were  a  legal  or  an  equitable 
defence,  the  defendant  was  equally  entitled  to  take  ad- 
vantage of  it  on  this  special  case. 

Joseph  Brown,  in  reply)  was  not  called  on. 
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WioHTMAN,  J. — lb  ha^i  bo3a  argued  on  behalf  of  t"he 
defendant  that  no  tolls  were  to  ba  paid  in  respact  of  this 
navigation  nntil  the  whole  was  complete!;  but  I  think 
that  the  words  of  the  Act  of  Parliament  are  too  strong  to 
be  so  read.  I  think  that  the  Legislature  contemplated 
that  the  whole  of  the  work  would  be  done,  and  that  the 
parties  paying  the  tolls  would  have  the  benefit  of  the 
whole  work;  and  that,  in  consequence  of  the  charges 
incurred  in  making  the  works,  they  thought  right  to  im- 
pose the  toll.  But  as  they  have  said  that  the  toU  is  to 
be  demanded  **  from  time  to  time,  and  at  aU  times  here- 
after," we  cannot  put  in  the  words  "  so  soon  as  the  same 
or  a  substantial  part  thereof  shall  be  completed."  The 
rates  are  to  be  so  much  a  mile,  according  to  the  length  of 
the  navigation  along  which  the  goods  are  carried;  and  I 
cannot  help  thinking  that  it  was  the  intention  of  the 
Legislature  that  from  the  time  of  the  completion  of  any 
part  of  the  works,  aU  goods  carried  along  that  portion  are 
to  pay  so  much  a  mile.  But  it  is  not  necessary  now  to 
decide  whether  that  is  sufficiently  expressed  by  the  words 
of  the  Act,  as  in  the  present  case  the  plaintiffs  have  com- 
pleted that  portion  of  the  navigation  which  was  nsed  by 
the  defendant.  If  there  is  any  hardship,  the  Legislature 
must  be  applied  to,  or  the  parties  aggrieved  must  seek 
snch  other  remedy  as  they  may  be  advised  to  seek.  At 
present  I  think  that  our  judgment  must  be  for  the  plain- 
tiffs. 

Blackburn,  J. — I  am  of  the  same  opinion.  The  54th 
section  says  that  as  soon  as  any  portion  of  the  navigation 
canal  or  collateral  cut  was  used,  the  toll  should  be  paid 
for  it.  The  portion  of  the  navigation  which  the  defend- 
ant has  used  has  been  made  into  a  navigation  within  the 
meaning  of  the  Act  of  Parliament.  If  it  was  the  inten- 
tion of  the  Legislature  that  such  right  should  not  be  given 
unless  the  company  had  made  all  the  works  which  they 
were  empowered  to  make,  they  have  neglected  to  use  suit- 
able words  to  express  that  meaning. 

Judgment  for  the  plaintiff$. 

Attorneys  for  the  plaintiffs,  J.  B.  C.  HuxJuim. 

Attorneys  for  the  defendant,  Fcaron  ^  Clahon, 


^•C.  June  15. 

Hales  (Administrator)  r.  Stevenson.* 

Statute  of  Limitativm  —  Achwrcledgment  in  ttriting-^ 
Agreement  to  refer  disputed  claims  to  arbitration. 

An  agreement  in  writing  to  refer  disputed  accounts  to 
arbitration,  in  order  " to  ascertain  the  am^rtnt  due"  the 
amount  to  be  paid  **at  such  times  and  in  such  portions  as 
the  arbitrator  might  appoint" 

Jleld  (affirming  the  judgment  of  the  Queen^s  Bench),  not 
to  be  an  unqualified  acknaivledgment  tluit  any  amount 
fcas  due ;  and  tlierefore  not  to  be  an  acknowledgment  in 
icriting  sufficient  to  bar  the  operation  of  the  Statute  of 
Limitations. 

Appeal  against  a  decision  of  the  Queen's  Bench,  upon 
a  special  case,  reported  ante  33;  9  Jur.  N.  S.  300. 

Lush,  Q.C.  {McMahon  with  him). — ^The  question  is 
whether  tiiis  agreement  to  submit  disputed  claims  to 
arbitration  is  a  sufficient  **  acknowledgment  in  writing," 
under  Lord  Tenterden's  Act,  to  take  a  debt  out  of  &e 
Statute  of  Limitations.  It  amounts  to  an  admission  that 
something  is  due.  It  is  not  necessary  that  the  amount 
should  be  specified  in  the  promise:  Lechmere  v.  Fletcher, 
1  Cr.  &  M.  623.  [Bramwell,  B. — I  do  not  agree  with 
you  that  such  an  agreement  admits  anything  to  be  due. 
It  is  a  promise  to  pay  what  the  arbitrator  finds  to  be  due, 
which  may  be  nothing.] — Comforth  v.  Smithard,  6  H. 
&  N.  13,  8  W.  R.  8;  Smith's  case,  8  Ir.  C.  L.  Rep.  224; 

♦  Before  Erle,  C.J.,  Pollock,  C.B.,  Willlams  and 
WiLLES,  JJ.,  and  Bramwell  and  Chaknbll,  BB. 


Cheslyn  v.  Dolby,  2  Y.  &  C.  Eq.  Ex.  170.  [Pollock,  C.B. 
— ^The  caseonly  raises  the  question  whether  an  agree- 
ment to  refer  takes  a  debt  out  of  the  Statute  of  Limita- 
tions.] 

M.  Smith  (^Mibvard  with  him),  eontrh,  were  not  called 
on. 

Erle,  C.J. — I  think  the  judgment  must  be  affirmed. 
The  action  is  to  reoover  a  claim  which  is  barred,  unless 
there  exists  an  acknowledgment  in  writing  to  take  the 
debt  out  of  the  Statute  of  Limitations.  The  agreement 
relied  on  is  dated  the  29  th  of  July,  18G1,  and  is  between 
the  intestate,  who  was  clerk  to  the  Lock  Road  Trustees, 
and  the  trustees.  It  is  clear  that,  unless  it  amounts  to  an 
unqualified  acknowledgment  of  the  debt  in  writing,  it  is 
not  sufficient.  But  looking  at  the  case,  I  think  it  wai 
entirely  within  the  authority  of  the  arbitrator  to  find  that 
nothing  was  due  to  the  intestate.  An  agreement  to  refer 
to  an  arbitrator,  to  say  whether  anything  or  nothing  is 
due,  is  not  an  unqualified  acknowledgment.  The  terma 
used  are  extremely  doubtful;  and  I  think  the  intention 
of  the  parties  was  to  refer  to  the  arbitrator  to  say  if  any 
amount  was  due.  Cheslyn  v.  Dolby  is  distinguishable,  as 
was  pointed  out  in  the  court  below.  In  that  case  it  could 
not  have  been  misunderstood  that  one  party  was  debtor 
to  the  other,  or  that  there  was  an  unqualified  acknow- 
ledgment of  the  amount  due. 

Williams,  J.,  added  that  in  CJieslyn  v.  Dolby,  Alderson , 
B.,  shows  that  the  agreement  there  is  divisible;  and  that 
the  deed  in  the  present  case  could  not  be  similarly  con- 
strued. 

Judgment  affirmed. 

Attorneys  for  the  plaintiff,  Hawhins  <|'  Co, 

Attorneys  for  the  defendant,  Gregory  ^'  Co, 


0. 


June  16. 


Toms  r.  Wilson  and  Another.* 


Bill  of  sale — Covenant  to  pay  "  immediately  on  demand  *' 
— Reasonable  time  for  payment — Demand  by  bailiff. 

By  a  bill  of  sale  the  grantor  covenanted  to  pay  the  sum 
secured  immediately  upon  demand,  in  writing  signed  by  or 
on  belialf  of  the  grantees  being  given  to  him  or  left  at  his 
last'known  place  of  abode ;  and  if  the  grantor  did  not 
**  Immediately  on  such  demand "  pay  the  money,  the 
grantees  were  authorised  to  enter  and  seize  ;  and  until  de^ 
fault  in  payment  on  sueh  ivritten  demand  the  grantor  was 
to  remain  in  possession.  In  an  action  of  trespass  by  the 
grantor,  it  appeared  that  a  written  demand,  signed  by  the 
attorneys  of  the  grantees,  was  gievn  by  such  attorneys  to 
a  sheriff**  officer,  who  was  authorised  to  receive  the  money, 
and  that  lie  handed  the  document  to  the  grantor,  and  then 
seized  tlie  goods. 

Held  (affirming  the  judgment  of  the  Queen* s  Bench), 
tluit  the  demand  was  sufficient  witJiin  the  meaning  of  the 
deed ;  but  that  there  had  been  no  default,  as  no  oppor- 
tunity  was  allowed  to  the  plaintiff  to  get  the  money. 

Held,  also,  in  conformity  with  Brierly*s  case,  17  Q.  B. 
937,  tJiat  the  measure  of  the  damages  recoverable  in  such 
action  should  be,  not  the  value  of  the  goods,  but  the  value 
of  the  plaintiffs  interest  in  them,  at  the  time  of  the  tres^ 
pass. 

Appeal  against  a  decision  of  the  Court  of  Queen's 
Bench,  reported  ante  117,  and  32  L.  J.  Q.  B.  33. 

ffenry  Mills,  Q.C.  (Phear  with  him),  for  the  defen- 
dants. The  arguments  were,  for  the  most  part,  the  same 
as  in  the  court  below. 

0*Malley,  Q.C,  for  the  plaintiff,  to  show  that  the  de- 

♦  Coram. — Pollock,  C.B.,  Williams,  Willes,  and 
Keating,  JJ.,  and  Bramwell  and  Channell,  BB.  See 
Brightley  v.  NoHon,  ante,  167,.  and  32  L.  J.  Q.  B.  88 
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mand  by  the  bailiff  was  insnfflciexit,  cited  Clark  y.  Dignum^ 
3  M.  &  W.  819,  which  decides  that  an  attachment  for 
non-payment  of  costs  cannot  be  supported  by  a  demand 
bj  a  third  person  authorised  by  the  attorney  to  receive 
them. 

Treveltfan,  amicus  curi€e,  mentioned  Brierly  v.  Ketidall, 
17  Q.  B.  938,  as  an  authority  that  in  such  an  action  as 
the  present  the  measure  of  the  damages  is  not  the  value 
of  the  goods,  but  the  value  of  the  plaintiff's  interest  in 
them  at  the  time  of  the  trespass.  [Pollock,  C.B. — ^Tour 
argument  is  that  the  grantor,  by  the  terms  of  the  deed, 
was  not  entitled  to  have  any  time  for  payment  If  that 
is  so,  ought  he  not  to  have  been  told  what  was  the  amount 
of  the  interest  due?  ...  If  in  such  a  case  a  man 
may  say — ^*' Let  me  calculate  the  interest,"  or,  "I  have 
got  the  money  upstairs,"  or,  if  he  should  be  paralytic, 
**  wait  till  I  can  get  it»"  aU  those  cases  lead  to  this— that 
there  must  be  a  reasonable  time.] 

(TMaUey,  QX.  (D,  D.  Keane  with  him),  contrd,  was 
not  called  oti. 

Pollock,  G^. — We  are  all  of  opinion,  including  my 
brother  Bramwell  [the  learned  judge  had  left  the  court], 
that  the  judgment  in  this  case  should  be  affirmed.  We 
think  that  there  was  a  demand,  but  that  there  was  no 
default,  and  therefore  that  the  action  is  maintainable. 
That  being  so,  it  is  not  ea^  for  a  judicial  mind  to  sepa- 
rate itself  from  the  consequences  of  a  judgment  in  the 
plaintiff's  favour.  If  an  arbitrator  should  award  the  full 
YAloe  of  the  goods  seized,  the  present  defendant  would  be 
robbed  of  the  value  of  his  security.  But  we  are  relieved 
from  any  difficulty  on  this  point  by  the  decision  in 
Brierlif*s  ca$e^  17  Q.  B.  937,  which  shows  that  an  arbitra- 
tor would  be  entitled  to  award  to  the  plaintiff  such  sum 
only  as  his  interest  was  worth  at  the  time  of  seizure. 

WiLLLUfs,  J. — I  am  of  the  same  opinion.  I  think 
there  was  a  good  demand  within  the  meaning  of  the 
deed,  for  it  provides  not  merely  that  the  demand  must  be 
in  writing,  but  that  it  may  be  delivered  to  or  left  for  the 
plaintiff,  or  fixed  to  any  part  of  his  place  of  abode.  I 
agree,  however,  entirely  with  the  rest  of  the  Court  that 
there  was  no  default,  because  it  appears  from  the  case 
that  Jacob,  the  bailiff,  presented  the  notice  of  demand 
and  seized  immediately.  It  is  impossible  to  say  that 
there  was  any  default,  for  no  opportunity  was  allowed  to 
the  plaintiff  for  payment  of  the  money. 

The  rest  of  the  Court  ooncurred. 

Judgment  affirmed. 

Attorney  for  the  plaintiff,  A,  Turner. 

Attorneys  for  the  defendants,  BeynolU  j*  Co. 


ttc.  Cbipps  v.  Habtnoll.*      June  16, 16. 

Statute  of  Fraudty  29  Car.  2,  e.  8,  #.  4 — Becognizanee$  in 
criminal  case — Action  by  bail — JVbte  in  rvriting  un^ 
neeeuary. 

The  plaintiffs  at  the  requcit  of  the  defendant,  entered 
^nto  recognizances  for  the  appearance  of  a  third  person  at 
the  Central  Criminal  Courts  to  which  such  third  person 
^d  been  committed  for  misdemeanour;  and  the  defmdant, 
"I  consideration  thereof,  agreed  to  indemnify  the  plaintiff 
against  all  liability.  The  party  committed  net  having 
appeared  according  to  the  recognizances,  they  were  es- 
treated, whereby  the  plaintiff  was  obliged  to  pay  the 
affumnt,  and  incurred  other  expenses. 

Seld  (reversing  the  judgment  of  the  Queen*s  Bench), 
that  this  was  not  a  promise  to  answer  for  the  debt,  de- 
fault,  or  misearriage  of  another  person  within  the  Statute 
of  Frauds,  29  Car,  2,  e.  8,  s.  4;  and  that  the  plaintiff  was 

•Before  Eble,  C.J.,  Pollock,  CJB.,  Willl^lms  and 
WaLBs,  JJ.,  and  Bbamwsll  and  Chaitkell,  BB. 


entitled  to  sue  the  defendant  vpon  his  agreement,  tlumgh 
there  was  no  agreement,  memorandum,  or  note  in  writing. 
Green  v.  Cresswell,  10  A.  &  £.  453,  commented  on,  and 
distinguished. 

Appeal  against  a  decision  of  the  Queen's  Bench, 
discharging  a  rule  nisi  to  enter  a  verdict  for  the  plain- 
tiff. 

The  Ist  count  of  the  declaration  alleged  that  one 
Sarah,  daughter  of  the  defendant,  had  been  com- 
mitted by  certain  magistrates  to  take  her  trial  at 
the  Central  Criminal  Court;  and  being  so  commit- 
ted, the  defendant  requested  the  plaintiff  to  become 
bail  for  her,  and  to  enter  into  certain  recogpuzances 
for  JISO  for  her  appearance  at  the  Central  Criminal  Court; 
and  the  defendant  agreed,  in  consideration  thereof,  to  in- 
demnify the  plaintiff  against  all  liability  in  respect  thereof, 
and  from  all  costs,  damages,  and  expenses  in  respect  of 
the  same;  that  the  plaintiff  did  become  bail  for  Sarah, 
and  did  enter  into  the  recognizances;  that  he  did  all 
things,  SiO.,  to  entitle  him  to  be  indemnified  by  the  de- 
fendant; that  Sarah  did  not  appear  at  the  Central  Crimi- 
nal Court  according  to  her  recognizances,  whereby  the 
same  became  estreated;  and  the  plaintiff  was  obliged  to 
pay  the  £80,  and  also  paid  and  incurred  costs  and  ex- 
penses to  the  amount  of  £20,  and  was  otherwise  damni- 
fied— whereof  the  defendant  had  notice,  but  did  not  in- 
demnify the  plaintiff  therefrom.  There  were  also  counts 
for  work  done,  money  paid,  and  on  accounts  stated. 

The  defendant  pleaded  to  the  1st  count  a  denial  of  tho 
agreement,  and  also  payment;  to  the  common  counts,  as 
to  £40  parcel,  &c.,  payment  into  court;  and  to  the  resi- 
due, never  indebted,  and  payment. 

On  the  trial  at  Guildhall,  in  Trinity  Term,  1861,  it  ap- 
peared that  the  plaintiff,  at  the  request  of  thedefenduit,  who 
agreed  to  indemnify  him,  had  become  bail  in  the  sum  of 
£80  for  the  appearance  of  the  defendant's  daughter,  who 
had  been  committed  by  the  magistrate  of  the  Westminster 
Police  Court  to  take  her  trial  at  the  Central  Criminal 
Court  for  a  misdemeanour.  She  did  not  appear,  and  con- 
sequently the  recognizances  were  estreated,  and  the  plain- 
tiff was  comi)elled  to  pay  the  £80;  which  he  now  sought 
to  reoover  as  well  as  the  other  expenses. 

On  the  defendant's  part  it  was  objected  that  the  case 
came  within  the  statute  29  Car.  2,  c.  3,  s.  4,  which  enacts 
that  '*  No  action  shaU  be  brought  whereby  to  charge  the 
defendant  upon  any  special  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  person  .  .  .  unless 
the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shaU  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  authorised;"  that 
as  no  agreement,  note,  or  memorandum  in  writing  was 
produced,  the  plaintiff  could  not  reoover.  The  judge  was 
of  t^at  opinion,  and  nonsuited  t^e  plaintiff,  reserving  to 
him  leave  to  move;  and,  on  motion  accordingly,  the 
Queen's  Bench  discharged  the  rule:  2  B.  &  S.  697 ;  31  L.  J. 
Q.  B.  160. 

ff.  James,  for  t^e  appellant,  the  plaintiff,  argued  that 
the  plaintiff  was  entitled  to  reoover,  though  the  agree- 
ment was  not  in  writing;  that  the  case  was  not  within 
the  Statute  of  Frauds,  for  that  the  defendant's  daughter 
had  not  made  any  default  nor  owed  any  debt  towards  the 
plaintiff,  the  promisee.  The  Queen's  Bench  had  decided 
the  case  in  deference  to  Green  v.  Cresswell,  10  A.  k  E. 
453,  but  did  not  aflten  that  decision.  The  distinction  to 
be  taken  was,  that  that  was  a  civil,  this  a  criminal 
case:  Header  v.  Kingham,  ante,  866;  Eastwood  v.  Ken- 
yon,  11  A.  &  E.  488;  Hargreaves  v.  Parsons,  18  M. 
&  W.  661;  Birhnyr  v.  DarnelU  1  C.  &  M.  660; 
Sm.  L.  C.  s.  c.  "The  statute  only  applies  where  the 
promise  is  made  to  the  person  entitled  to  the  money," 
litzgerald  v.  Dressier,  7  C.  B.  N.  S.  374;  Brittain  v. 
Lloyd,  14  M.  &  W.  762;  Batsan  v.  Xing,  4  H.  &  N.  740. 
The  defendant's  daughter  was  no  party  to  the  reoogni- 
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zance.  It  was  not  entered  into  at  her  requeet.  To  oonxe 
within  the  statute,  the  pTOinise  most  be  the  original 
creditor. 

Archibald^  contra,  argued  that  the  case  was  within  the 
statute.  In  a  case  of  debt,  the  debt  guaranteed  must  be 
a  debt  due  to  the  promisee.  But  this  was  not  a  case  of 
debt,  but  of  default  in  a  duty.  It  was  the  duty  of  the 
defendant's  daughter  to  surrender  and  be  tried.  In  that 
respect  she  had  made  default.  [The  form  of  recognizance 
in  Arch.  Crim.  PL  was  referred  to.]  Both  the  defendant's 
daughter  and  the  plaintiff  beiug  bound,  a  duty  arose  on 
the  part  of  the  former:  PetersdorffonBail,«7{y»tf#v.  Orchard, 
1 0  C.  B.  614,  8  W.  R.  664;  Kirkham  v.  Marter,  2  B.  &  Aid. 
G13.  [Williams,  J. — Have  you  found  any  case  except 
Green  v.  Cremwell,  where  the  debt  or  duty  was  not  to  the 
promisee?]  The  prox)08ition  contended  for  for  the  plaintiff 
is  admitted;  but  it  is  submitted  thAt  in  this  case  there 
existed  a  clear  recognized  legal  duty  on  the  part  of  the 
daughter  towards  the  bail;  that  the  case  therefore  comes 
within  the  statute,  without  oTer-ruling  Crreen  y.  CreM- 
welL 

James,  in  reply,  cited  Foxhall  v.  Sarnett,  23  L.  J.  Q.  B. 
7,  2  W.  R.  61 ;  2  Hawk.  P.  C.  c.  6,  s.  8;  Highmore  on  Bail, 
204,  cited  in  Petersdorff.  The  primary  duty  here  was 
towards  the  Crown;  Usher  v.  Fallows,  5  Esp.  171,  is  an 
authority  for  the  right  of  bail  to  recoyer  against  the  party 
bailed  in  a  ciyil  case. 

Cur,  adv,  vult, 

June  16. — Pollock,  C.B. — In  the  case  of  Oripjts  v. 
Hart  noil  I  am  of  opinion  that  the  Judgment  of  the  Court 
below  ought  to  be  reversed,  and  I  believe  I  may  say  that 
that  is  me  opinion  oiF  every  member  of  the  Court,  in- 
cluding my  brother  Bramwefl.    In  the  Court  below,  they 
held  that  they  were  bound  by  the  decision  in   Chreen  y. 
Cressrrell.    But  there  is  a  great  distinction  between  the 
case  of  Green  v.  Cresswell  and  the  present.    This  is  a  case 
where  the  bail  was  given  in  a  criminal  case;  and  where 
bail  is  given  In  a  criminal  case,  there  is  no  contract  on 
the  part  of  the  person  bailed  to  indemnify  the  person  who 
bails.    There  is  no  debt,  and  with  respect  to  a  person 
who  gives  bail  there  is  hardly  a  duty;  but  certainly  there 
is  no  debt,  and  it  Uiay  very  well  be  that  bail  in  a  criminal 
matter  should  be  cohsidered  purely  as  an  indemnity,  and 
not  as  a  case  to  answer  the  default  or  debt  of  another. 
Now,  there  can  be  no  doubt  that  it  has  been  laid  down 
that  a  mere  promise   of  indemnity  is  not  within  the 
statute  of  frauds,  and  there  are  many  cases  that  would 
exemplify  the  correctness  of  that  decision,  and  no  doubt 
some  cases  might  be  put  where  it  is  both  the  one  and  the 
other — where  the  promise  to  answer  fbt  the  default  or  debt 
of  another  would  hivolve  what  might  be  called,  very  pro- 
perly  and  legally,  an  indemnity;  tmd  where  that  Is  the 
case  (which  is  not  the  case  here),  in  aU  probabilify  it 
would  be  considered  as  within  the  Statute  of  Frauds  if  it 
was  to  answer  the  debt  of  another,  notwitjistanding  it 
might  also  be  an  indemnity.    This  view  of  the  subject 
creates,  I  thiok,  a  broad  distinction  between  the  present 
case  and  the  case  of  Green  y.   Cresswell,  which  we  are 
neither  oalled  upon  to  overrule  nor  to  say  that  we  entirely 
suppoH.    But  we  take  this  distinction,  that,  in  the  pre- 
sent case,  the  bail  is  given  for  the  appeaimnoe  of  the 
criminal,  and  not  bail  given  for  the  purpose  of  answering 
a  debt  or  default  in  a  civil  case.    Upon  these  grounds 
we  are  of  opinion  that  the  judgment  below  must  be  re- 
versed, and  judgment  given  for  the  plaintiff. 

Williams,  J. — I  ought  to  say  that  I  do  not  myself 
think  it  at  all  necessary  to  say  whether  the  case  of  Green 
V.  Cresswell  is  good  law  or  not;  but  I  think  thete  is  a  dis- 
tinction between  the  recognizance  of  bail  in  a  civil  suit, 
and  the  recognizance  given  for  the  appearaUce  of  a  defen- 
dant in  a  criminal  i^roceeding.  Whetiier  oi  no  in  a  case 
where  plaintiff  becomes  biul  for  a  strahget  in  a  civil  Buii^ 
there  is  a  duty  as  between  the  defendant  in  the  ttotion 


and  the  surefy  that  he  will  render  or  pay  the  debi^  m  at 
to  reconcile  the  case  of  Green  v.  Cresswell  with  this  ordi- 
nary rule  that  the  statute  i^pliee  only  to  promises  made 
to  a  person  for  whom  another  il  answeraUe — ^I  think 
where  the  bail  is  given  in  a  criminal  suit,  that  thero 
is  certainly  no  debt  that  can  be  considered  as  doe 
— neither  debt  or  duty  due  from  the  party  on  whoee 
behalf  the  recognizance  is  given.  Therefore  the  6tattite 
cannot  be  held  to  apply  without  overruling  the  doctrine 
to  which  1  have  alluded,  which  was  not  diluted  in  ar- 
gument before  us,  and  which  Is  establised  by  the  cases  of 
Eastwood  V.  Kenyon  and  Hargreavei  v.  ParSans.  In  the 
case  of  Thonuis  v.  CooJt  it  may  be  observed,  that  Although 
Justice  Bayley  puts  it  upon  the  question  that  the  statute 
does  not  apply  to  a  promise  to  ixiidemnify,  Lord  Wensl)^- 
dale,  the  only  other  judge  in  thiit  obort,  certainly  does  not 
put  it  at  all  upon  that  ground. 

Judgment  reversed, 

Attom^s  for  the  plaintiff,  Peak  jr  Dimning. 

Attorney  for  the  defendant,  Stocken, 
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Vendor  and  purchaser — Sale  qf  land,  damage*  for  Uee  ef 
bargain  on^  not  reooveroHe — Meaoure  &f  damages. 

A  vendor  of  land,  who  at  the  HrAe  of  sale  knows  that  k^ 
cannot  then  make  a  good  title,  but  sell*  bonA  fide,  believing 
that  he  will  be  able  to  make  a  good  titlo,  is  not  liable  ta 
the  purchaser  for  damages  for  the  toss  qf  his  bargain  ;  and 
where,  in  an  action  by  the  purchaser  againet  the  render  for 
such  damages,  the  tatter  pdid  into  court  a  suni  sujffleieid 
to  cover  the  plaintijf^s  deposit  dnd  expenees  ofinvestigatUlf 
the  title,  the  verdict  was  entered  for  the  defendant. 

Expenses  attendant  upon  an  attempt  made  softer  enck 
bargain  is  off,  to  make  a  fresh  arrangement,  are  net  promt' 
mateUf  connected  with  the  breaek  ef  eowtracti  and  are  <r« 
reeoverable, 

Flureau  v,  Thorhhill,  2  W.  BL  1078,  approted, 

Hopkins  i^.  Gratebrook,  6  B.  ft  C.  81,  commented  om 

Judgment  of  Queen's  Bench  afirmed. 

Appeal  against  a  decision  of  the  Queen's  Bench,  mUdn^ 
absolute  a  rule  to  enter  a  verdict  for  the  defendants,  re- 
ported 1  B.  3c  S.  587,  ^0  L.  J.  Q.  B.  825. 

Declaration — alleging  in  the  Ist  count  that  defendants 
put  up  for  sale  land  as  nninomnbered,  on  the  ttd&L  of 
which  the  plaintiff  bid  for  it,  and  was  declared  purchaser, 
and  paid  the  deposit;  but  it  was  afterwards  found  to  be 
incumbered  with  an  annuity.  Whereby  &  good  title  conld 
not  be  made,  and  the  sale  and  purchase  could  not  be  com- 
pleted, by  reason  whereof  the  plaintiff  was  deprived  of 
all  the  advanti^ges  he  would  have  derived  from  being  the 
purchaser,  and  has  been  put  to  great  charges. 

The  2nd  count  was  to  the  same  effect,  alleging  that 
the  defendants  fraudulently  and  deoeitfully  s&ted  and 
pretended  the  land  to  be  unidoumbered. 

Pleas — first,  payment  into  court  of  £150$  seoondlyy 
to  the  2nd  count,  not  guilty. 

Replication — to  the  Ist  plea,  that  the  sum  paid  into 
court  was  not  sufficient;  and  to  the  8ndplea,ta]dng  issoe. 

On  the  trial,  before  Oockbnm,  OJ,^  ttt  the  Leicester^ 
shire  Sjudng  Assises,  in  1861,  it  iippeikted  tilist  the  land 
in  question  o^mdsted  of  a  farm,  which  was  part  ol  an 
estate  that  had  been  devised  to  the  defendants,  in  trust  to 
sell  as  soon  as  they  oonvenimtly  eould.  Tbi*  solidtor 
employed  in  the  affaire  of  the  kust  was  aware  that  the 
deidsor  held  the  estate  subject  to  a  settlement  by  which 
the  legid  estate  was  in  trustees  fbr  the  purpoee  of  securing 
A  lifb  annuity  to  the  widow  of  the  deviftori  and  he  knew 
that  no  Utie  firee  (^  inemnbranteee  o6nM  be  made  te  Itfgr 

-  ~  -"  -~ — -  —  I- 

*  Belbre  BAlb,  CJ.,  PoLLOCk,  OJB.,  WiLLiAiti  ftnd 
Wii«L£6,  J J.y  and  BiuyifWBfcti  MA  CBAKinaa.,  B9. 
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pait  of  the  estate  tmless  thttt  lady  and  her  ttnsteed 
agreed  to  discharge  the  part  sold  ftom  the  trust  to  secure 
the  annuity.  He  had  repremnted  to  the  lady  that  it 
would  be  for  the  benefit  of  the  fili&fly  that  the  fiuin  in 
question  should  be  sold,  and  that  it  would  not  be  disad- 
yantageous  to  herself  if,  in  case  of  a  sale,  she  would  con- 
sent to  transfer  her  security  to  anbtlier  property,  whilst  it 
would  benefit  the  estate.  She  was  satisfied  that  this  wils 
80,  and  rerbally  expressed  her  concurrenoe.  After  ^is 
the  farm  was  put  up  for  sale,  and  the  plaintiff  agreed  to 
bay  it,  and  was  accepted  as  the  purchaser.  The  solicitor 
idso  knew  that  the  lady  was  not  legally  ot  equitably 
bound  by  her  parol  consent,  aud  consequently  ijiat  the 
power  of  the  defendants  tb  make  a  good  title  to  the  HxtA 
free  of  incumbrances  was  precarious,  in  so  far  as  it  de- 
pended on  her  continuing  in  the  same  mind.  Biieh 
proTed  not  to  be  the  case,  for  she  was  persuaded  by  other 
friends  of  the  family  to  refuse  her  assent,  and  the  bargain 
went  off,  and  a  subsequent  attempt  to  m&ke  a  fresh  ar- 
rangement prored  abortive.  It  was  ligteed  that  the  costs 
incurred  in  the  inTBstlgatiaii  of  the  title  shotdd  be  teftor«d 
for  taxation. 

The  Lord  Chief  Justice  left  it  to  the  jury  to  say— 1.  If 
the  defaidonts  bondjlde  belieyed  that  they  would  be  able 
to  make  to  the  purchaser  a  good  title  free  froin  incum- 
brancesj  2.  If  they  had  reasonable  groxmds  for  so  be- 
liering — ^both  which  questions  the  jury  answered  in  the 
affirmatire.  He  also  left  it  to  them  to  asseM  the  damages 
generally,  which  they  did,  and  a  verdict  was  entered  for 
tiie  plaintiff  for  tiie  amount,  with  leave  reserved  to  the 
defendants  to  move  to  reduce  the  damages  or  enter  a 
verdict  for  the  defendants,  if  after  the  taxation  the 
money  paid  into  court  proved  sufilcient  to  cover  the  ex- 
penses of  investigating  ttie  title,  and  the  deposit,  unless 
the  plaintiff  under  tiie  peculiar  dzoumstanoea  was  en- 
titled to  general  damages. 

On  the  taxation  the  amount  paid  into  court  proved  to 
be  sufficient  to  cover  all  the  expenses  except  scmie  attend- 
ant (m  the  abortive  attempt  to  make  a  fresh  arrangement 
after  the  biii^^in  was  off. 

Subsequently,  a  rule  obtained  upon  the  grounds: — 
Ist,  that  the  plaintiff  was  not  entitled  to  damages  as  fbr 
a  saleable  bargain,  the  jury  having  found  that  the  defen- 
dants acted  bond  fide y  and  had  reasonable  grounds  to  sup- 
pose they  could  mi^  a  good  title;  and  2ndly,  that  the 
amount  paid  into  court  equalled  or  exceeded  the  deposit 
money,  and  such  portion  of  the  charges  of  the  plaintiiTs 
solicitor  as  were  recoverable  in  this  action  was  made  ab- 
solute to  enter  a  verdict  for  the  defiendants. 

I^hf  Q.C.  {Chandos  Leigh  with  him),  for  the  purchaser. 
ihreau  v.  ThomhiU,  2  W.  Bl.  1078,  has  decided  that  a 
contractor  for  a  purchase  of  real  estate,  to  which  the  title 
proves  (without  collusion)  defisctive,  cannot  recover  fbr 
the  loss  of  his  bargain;  thl^t  the  return  of  tiie  deposit 
with  interest  and  costs  is  all  that  can  be  expected.  Bntthrt 
case  has  been  much  qualified  by  Hopkin$  v.  Grazehrooky  6  B. 
k  C.  31,  which  goes  upon  the  ground  that  the  vendor  put  up 
the  estate  before  it  had  been  conveyed  to  him,  and  when 
he  knew  t^at  he  had  not  got  the  legal  title.  In  the  pre- 
sent case,  as  in  that^  the  defendant  held  out  ihe  estate  to 
the  purchaser  as  his  own,  knowing  that  it  was  not  his. 
It  is  Izue  tiiat  he  acted  bund  fide,  tmd  that  the  promise 
made  to  him  by  the  eestui  que  trutt  gave  him  reasonable 
irround  fbr  expecting  that  he  would  be  able  to  make  a 
good  title;  but  in  Hopkins  V.  Orai^brook  there  is  no 
statement  that  the  vendor  was  acting  fraudulently. 
[PoLLocfK,  C.B. — If  Ifureatt  v.  ThornkUl  is  law,  there 
should  be  evidence  of  fi^ud  to  cast  upon  a  mah  a  liability 
to  damages  for  the  loss  of  a  bargain  in  the  case  of  land.] 
The  opinion  of  Lord  St.  Leonards  upon  the  authorities  is 
adverted  to  in  die  judgment  below,  where  there  was  a 
difference  of  oi^ion  in  the  CJourt.  Where  a  transaction 
is  hhnd  fide,  it  may  well  be  that  a  defect  of  title  may 
spring  up,  of  which  the  seller  tsduld  know  nothing.  But 
the  faetB  here  ptechide  that  case.    The  Vendor  ought  to 


have  stated  all  he  kne^  of  these  incumbrances.  [Pollock, 
C.B. — ^Thb  question  Should  be,  Whether  a  party  offering 
for  sale  real  estate  ha$  committed  mala  fides.  Generally 
speaking,  the  title  to  chattels  is  the  subject  of  the  clearest 
evidence;  certain  and  honest  iiitelligence  may  be  acquired 
about  thein;  and  where  a  sa}e  goes  off,  similar  goods  may 
be  bought  in  the  market.  But  it  is  not  so  with  regard 
to  land.]  Then  it  is  unreasonable  that  the  plaintiff,  who 
went  on  communicating  with  the  defendant,  both  parties 
hoping  that  the  sale  mi^t  ultimately  be  carried  out, 
should  pay  th^  costs  of  1^  attorney.  Those  costs  were 
proximate  to  the  breach  of  eontract. 

Macdutay,  Q.C.  (TfCW*  With  him),  contrd,  was  not 
called  oil. 

Eble,  CJ. — ^The  first  question  has  been — ^whether  a 
person  who  enters  into  a  contract  for  the  purchase  of  an 
estate,  which  is  not  performed  by  the  party  with  whom 
he  contracts,  can  recover  damages  fbr  the  loss  of  a  good 
bargain?  The  defendants  have  been  willing  to  pay  back 
to  the  pUintiff  the  deposit  and  the  costs  of  investigating 
the  purchase;  but  the  plaintiff  claims  further  compensa- 
tion in  damages  fbr  the  loss  of  his  bargain,  as  he  might  do 
in  the  case  of  a  breach  of  cdntract  for  the  sale  of  mer- 
chandise. In  Flureau  v.  ThomkiU  (tup.),  it  was  decided 
that  the  measure  of  damages  in  the  case  of  a  sale  of  land 
was  different  from  the  measure  in  other  cases;  and  it  was 
decided  that  damages  for  the  loss  of  a  bargain  were  not 
recoverable.  That  case  has  been  approved  of  by  Lord  8t. 
Leonards,  and  has  not  been  impeached;  and  I  think  there 
is  a  great  difference  between  sales  of  land  and  sales 
of  goods.  A  small  fragment  of  land  may  be  almost  in- 
valuable; but  for  merchandise  there  is  a  market  value. 
It  is  not,  however,  for  us  to  give  the  reasons  for  the  decision 
in  that  case.  We  abide  by  it.  I  think  the  damages  are  to 
be  assessed  according  to  l^e  rule  in  that  case,  unless  the 
case  is  brought  within  the  principle  of  Hawkins  v.  Gtom- 
brook  (jup).  Where  the  vendor  has  been  guilty  of  a  culpable 
want  of  truth,  as  seems  to  have  been  the  case  there,  a 
different  rule,  it  may  be,  may  be  applied;  but  when  a 
case  of  the  same  nature  occurs,  it  will  be  time  enough  to 
consider  that  decision.  We  are  of  opinion  that,  even  if 
there  exists  such  a  principle  as  that  where  a  party  has 
been  guilty  of  a  culpable  want  of  truth  he  is  liable  to  the 
aggravated  damages,  tl»  defendant  in  this  case,  upon  the 
facts  of  the  case,  does  not  come  within  it.  Under  the 
circumstances  of  the  failure  of  title  here,  the  case  is  not 
brought  within  the  principle  of  that  decision.  Then  a 
material  question  was  raised  as  to  whether,  because  the 
plaintiff's  attorneys  chose  to  go  on  with  the  purchase, 
hoping  tiiat  a  good  title  might  be  made  oai  and  the  con- 
tract be  completed,  damages  in  respect  of  the  expenses  so 
incurred  are  reooverable.  I  am  of  (pinion  that  ^ose 
dahiages  are  neither  proximately  connected  with  the 
breach  of  contract  oomplained  of  nor  included  in  1^  special 
damage  laid  in  tiie  declaration.  The  judgment  of  the 
Court  below,  therefofOi  must  be  affirmed, 

Judgment  affirmed. 

Attorneys,  Sawkint,  Bloaamy  Jj;  Hawkins, 


June  29;  July  7. 

BULLBN  AHD  AHOTHSn  9.  A'BBGKRTT  ASD  OTHBBS.* 

Appeal  from  If,  Bonth  Wales — Statutory  enactment  that 
land  shaU  be  Hable  to  all  just  debts,  and  subject  to 
sehure  for  iheW  sati^action  as  personal  estate — .Exe- 
cutor, 

The  54  Geo,  8,  e,  16,  s,  4,  enacts  that  lands  in  New  South 

*  Before  Lord  Kikgsdo^  Sir  Bdwabd  Eyan,  and 
I  Sir  John  T.  GoLSBiDaE. 
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Wales  shall  he  chargeable  mth  all  just  debts,  of  what  hind 
soever,  and  shall  be  assets  for  the  satUf action  thereof  in 
liJte  manner  as  real  estates  are,  by  the  law  of  England, 
liable  for  specialty  debts,  **  and  shall  be  sul^eot  to  the  like 
remedies,  ^c,  in  any  court  of  law  or  equity  in  N,  S.  W., 
for  seizing,  extending,  or  selling  any  such  houses,  lands, 
^c,  towards  the  satirfactian  of  such  debts,  J^c,  and  in  like 
manner  as  personal  estates  in  the  said  colony  are  seized, 
4'c.,  for  the  sati^action  of  debts** 

In  an  action  against  an  executor  to  recover  the  debts  of 
a  testator,  in  which  the  plaintiff  obtains  judgment,  the 
sheriff  cannot  under  this  section  sell  and  convey  to  a  pur- 
cluiser  tlie  lands  of  the  testator,  for  the  lands  do  not  by 
virtue  of  that  section  pass  to  the  executor  as  such,  and  be- 
come legal  assets  in  his  hands. 

This  was  an  appeal  against  a  judgment  of  the  Supreme 
Coxat  of  Melbourne,  in  an  action  of  ejectment  brought  by 
the  respondents,  in  which  a  yerdict  passed  for  them,  with 
leave  to  move  to  enter  it  for  the  appellants,  and,  in  de- 
ciding that  question,  the  Court  was  to  have  the  same 
power  as  a  jury  to  draw  inferences  of  fact.  A  rule  was 
accordingly  obtained,  and,  after  argument,  discharged  by 
the  unanimous  opinion  of  the  Court,  against  which  the 
present  appeal  was  brought. 

The  respondents  may  be  stated  generally  to  have  claimed 
the  premises  in  question  under  the  will  of  John  Mills,  and 
two  subsequent  and  successive  conveyances:  the  first  in 
1842,  by  Pease  and  Witton,  trustees  under  the  will,  to 
Bobinson,  who  had  married  Hannah  Mills,  the  widow,  and 
executrix  of  the  will  with  Pease  and  Witton,  executors; 
the  second  in  1860,  by  Bobinson  and  Witton  (Pease 
having  died),  under  a  decree  of  the  Court  of  Chancery  in 
the  colony,  to  A'Beckett  and  Weigall,  the  two  first  re- 
spondents. The  appellants  claimed  under  sales  by  &e 
sheriff,  in  execution  of  a  writ  of  fieri  facias,  issued  upon 
a  jud^ent  by  default  in  an  action  brought  upon  a  cove- 
nant of  the  testator  Mills.  The  action  was  brought  by 
one  Bum  against  one  Moore,  a  co-covenantor  with  the 
testator  Mills,  and  his  executrix  and  executors. 

Lush,  Q,C,  Mellish,  Q,C.,  and  Zor<f,  appeared  for  the 
appellants. 

Cairns,  QX,,  JhrreU,  and  Garth,  for  the  respondents* 

July  7. — Sir  J.  T.  Coleridge  delivered  the  judgment 
of  their  Lordships.  After  stating  the  facts  as  above,  his 
Lordship  prooeeded — Upon  these  facts,  the  first  question, 
and  the  only  one  on  which  any  serious  argument  was 
maintained,  arose.  The  appellants  maintain  that  in 
an  action  against  an  executor  to  recover  the  debt  of  a 
testator  in  which  the  plaintiff  recovers  a  judgment,  the 
sheriff  may  sell  and  convey  to  a  purchaser  the  lands  of 
the  testator;  which  involves  the  proposition  not  merely 
that  the  lands  are  by  law  liable  for  the  debt,  but  that  they 
pass  to  the  executor  as  such,  and  are  in  his  hands  as  legal 
assets,  at  least  for  that  purpose.  To  support  this,  the  54 
Geo.  8,  c.  15,  8.  4,  is  relied  upon.  That  section,  after  enact- 
ing that  lands  and  other  hereditaments  and  real  estates 
in  New  South  Wales  shall  be  liable  to  and  chargeable 
with  all  just  debts,  duties,  and  demands,  of  what  nature 
or  kind  soever,  and  shall  and  may  be  assets  for  the  satis- 
faction thereof,  in  like  manner  as  real  estates  are  by  the 
law  of  England  liable  to  the  satisfaction  of  bond 
or  specialty  debts,  goes  on  as  follows: — **  And  shall  be  sub- 
ject to  the  like  remedies,  proceedings,  and  process  in  any 
court  of  law  or  equity  in  the  said  colony,  or  its  dependen- 
cies, for  seizing,  extending,  selling,  or  disposing  of  any 
such  houses,  lands,  &c.,  towards  the  satisfaction  of  such 
debts,  ko.,  and  in  like  manner  as  personal  estates  in  the 
said  colony  are  seised,  extended,  sold,  or  disposed  of  for 
the  satisfaction  of  debts."  The  appellants  contend  for  a 
literal  construction  of  these  words.  Lands,  they  say,  are 
to  be  subject  to  the  like  remedies  ^nd  process  fpr  falsing 


and  disposing  of  them  towards  the  satisfaction  of  debts, 
and  in  like  manner  as  personal  estates  are  seized  or  dis- 
posed of  for  the  same  purpose.     As,  therefore,  the  personal 
estate  passes  to  the  executor,  and  is  liable  to  be  levied  on 
in  his  hands  under  a  fieri  facias,  so  the  real  estate  must 
be  considered  as  in  his  hands,  and  liable  to  the  same  pro- 
cess.   It  is  obvious  that  if  this  be  the  true  construction, 
the  nature  of  the  property  and  the  course  of  its  legral  de- 
volution must  be  changed.    It  is  one  thing  that  the  heir 
or  the  devisee,  as  the  case  may  be,  should  take  the  real 
estate  subject  to  being  charged  in  respect  of  debts,  and 
that  the  whole  property  should  be  administered  in  a  ooort 
of  equity,  with  a  due  and  equal  respect  to  the  righte  of  all 
parties  claimants  upon  it;  and  another  that  it  should  be 
in  the  power  of  any  single  creditor  to  charge  the  executor 
to  the  extent  of  his  debt,  and  the  value  of  the  land,  and 
for  the  executor  to  sell  the  land,  of  which,  de  facto,  he  has 
not  the  possession,  and  of  which  another  has,  who  is  not 
made  a  party  to  the  creditor's  proceeding.    There  are  no 
words  in  the  section  that  import  any  such  change  in  the 
law,  or  any  intention  to  make  it,  and  there  should  have 
been  the  dearest,  to  warrant  such  a  construction.     The 
object  of  the  section  clearly  was  to  render  real  estate  in 
Kew  South  Wales  liable  for  debts  of  every  kind,  as  it  was 
in  Tgngionil  for  specialty  debte;  and  the  creditor  is  to  pro- 
ceed in  respect  of  the  real  estate  as  he  would  in  respect  of 
the  personal  estate,  but  in  both  instances  against  the  per« 
son  in  whom  the  property  is.    This  object  the  words  used 
seem  to  their  Lordships,  in  their  obvious  construction, 
sufficiently  to  carry  out;  but  they  cannot  be  made,  with- 
out doing  them  great  violence,  to  import  what  the  appel- 
lants contend  for,  nor,  indeed,  could  this  be  held  without 
leading  to  many  most  inconvenient  consequences.    And  if 
the  section  does  not  import  that  the  real  estate  is  to  pass 
to  the  executor,  at  least  for  the  purposes  of  the  Act,  then 
the  appellanto  must  contend  that  the  executor  ia  to  be 
liable  to  the  extent  of  its  value,  and  be  compelled  to  deal 
with  it  as  legal  assets,  although  in  the  hands  of  the  heir 
or  devisee,  he  himself  having  no  other  oontrol  over  it 
whatever.    Every  lawyer  must  see  at  once  in  how  many 
ways  and  to  whi^  a  serious  extent  injustice  may  very  pro- 
bably result,  and  in  many  cases,  from  this.    Nothing  but 
an  established  course  of  practice  or  some  conclusive  au- 
thority would  warrant  their  Lordships  in  adopting  a  con- 
struction open  to  such  remarks;  but  it  appears  from  l^e 
judgment  of  the  Court  below  that  the  opposite  constmo- 
tion  has  always  prevailed  in  the  colony,  and  the  cases 
cited  in  the  argument  for  the  appellants  do  not  apply,  for 
the  reasons  stated  in  that  judgment,  in  which  their  Lord- 
ships concur,  and  which  it  is  unnecessary  now  to  repeat. 
Another  point  which  was  made  for  the  appellants  arose 
upon  the  Colonial  Begistration  Act  (5  Vict.  No.  21 ),  it 
appearing  that  the  conveyance  of  Pease  and  Witton  to 
Bobinson,  in  1842,  had  not  been  registered;   whereas  a 
later  conveyance  from  Witton  to  BuUen  had  been;  which 
latter,  therefore,  it  was  urged,  would  have  priority  over 
the  former.     In  order,  however,  to  the  giving  it  this 
priority  it  must  have  been  a  deed  executed  bondfide^  and 
for  a  valuable  consideration.    Whether  thin  were  so  was 
a  question  of  fact,  and  one  upon  which,  therefore,  the 
Court  were  by  consent  to  draw  their  inference.    It  appears 
that  it  distinctly  refused  to  draw  this  inference  in  favour 
of  the  deed;  and,  as  appears  to  their  Lordships,  for  suffi- 
cient reason.    By  the  earlier  deed,  Witton  had  joined  with 
Pease,  his  co-trustee,  in  conveying  the  property  to  Bobinson 
upon  the  trusto  of  tiie  wiU;  it  was,  fii  effect,  an  exercise 
of  the  power  of  changing  the  trustees  conferred  by  the 
wilL    By  the  later  deed,  Witton,  who  had  made  this  pre- 
vious conveyance,  conveys  to  Yaughan,  who  had  been  a 
purchaser  under  the  sl^eriff,  in  order  to  confirm  the  title 
from  the  sheriff,  for  a  nominal  consideration  only.    What- 
ever may  be  thought  of  the  bona  fides  of  this,  it  was 
clearly  not  a  deed  for  a  valuable  consideration.     Their 
LordsJiipe,    upon  the  whole,  therefore  think  that  the 
grounds  of  appeal  wholly  f  aU.     They  will  expass  Uiat 
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opinion  to  het  Majesty,  ahd  humbly  adrise  that  it  be  dis- 
niissed  wilh  costs. 

Judgment  affirmed. 

Attorneys  for  the  appellants,  Lamreiice,  Plews^  <J*  Co, 

Attorneys  for  the  respondents,  Young,  Jones,  «J'  Vallhigs, 


iJrobate- 


Jane  8. 
In  the  goods  of  McDonald,  deceased, 

AdmiJ^Utration  hond—J3ureties^Practice'— 20  ^  21  Vict, 

c.  77,  s$.  81,  82. 

AdminUtratum  granted  of  an  estate  of  the  vdlue  of 
£6,000  npon  a  hohd  of  the  usual  amount  being  giceti  hy 
the  izdministrdtor,  and  bonds  of  *  1,000  each  by  two 
sureties, 

Peter  H'Donald,  deceased,  died  at  Umballah,  in  the 
East  Indies,  dn  the  18th  of  August,  1862,  a  bachelor  alid 
intestate,  leaving  his  father  and  sister  hid  only  next  of 
kin.  The  deceased  was  a  merchant,  and  had  lired  in 
India  for  twenty-one  years,  and  he  died  possessed  of  per- 
sonal property  in  Ehgland  to  the  amount  of  £6,000. 

Murra$f  moved  for  a  g^rant  of  administration  to  the 
deceased,  imd  that  the  grant  might  be  made  upon  the 
ordinaiy  administration  bond  being  giyen  without  sure- 
taea,  or  if  sureties  were  required  that  the  amount  of  the 
penalty  might  be  reduced.  The  application  was  made 
under  the  8lBt  and  82nd  sections  of  the  20  &  21  Vict. 
c.  77 1  and  the  affidavit  upon  which  it  was  founded  stated 
thai  ^e  father  of  t^e  deceased  was  eighty-two  years  of 
age;  that  he  had  been  an  inn-keeper,  but  had  retired 
from  business  for  many  years;  that  his  income  was  not 
more  than  £50  a-year;  that  his  son  had  for  some  years 
allowed  him  an  additional  £30  a-year;  that  he  had  en- 
dearoured  to  find  sureties  to  the  amount  of  £12,000,  but 
waa  unable  to  do  so;  that  Mr.  Boss,  his  son-in-law,  and 
Mr.  Miller^  a  solicitor,  were  willing  to  become  sureties  for 
him  to  the  amount  of  £1,000  each,  but  not  more,  and 
tJiat  he  belieyed  t^ere  were  no  debts  owing  by  his  son  in 
tliis  country.  A.  letter  from  the  Administrator-General 
of  Intestates*  Effects  in  Bengal  was  annexed  to  the  affi- 
darit,  stating  that  no  claim  had  been  sent  into  his  office 
against  the  estate  of  the  deceased  up  to  the  23rd  of 
Januaiy,  1863. 

The  Goutrt  made  the  grant  of  administration)  upon  the 
nsnal  bond  being  given  by  the  applicant  i^nd  a  separate 
bond  of  £1|00Q  each  by  the  two  sureties. 


Siboue  an)i  inaUimontaL 


CooKB  V.  CooKB.*  July  8. 

}Tudieial  ieparatixm — ChndonatUm  of  cruelty. 

This  was  an  appeal  by  the  husband  from  a  judgment 
and  dectee  of  the  Judge  Oidinary,  by  which  he  decreed  a 
judioial  separatloii  on  the  ground  of  the  husband's  cruelty. 

The  case  was  originally  tried  by  the  Judge  Ordinary 
without  a  jury,  And  the  appeal  was  argued  on  the 
notes  of  the  eridence  as  taken  hy  the  learned  Judge 
Ordiuary. 

In  the  following  short  judgment  the  full  Court  con- 
firmed in  all  points  the  judgment  appealed  from,  and 
speared  to  have  agreed  with  and  adopted  all  the  re- 

♦  Before  the  full  Court,  The  JlTDaiS  Obdinabt,  WiaHT- 
MAJS,  J.yand  CHAinYELL;  B. 


marks  of  the  Judge  Ordinary  on  the  different  queetionB 
raised. 

Judgment  delivered  by  Wightman,    J. — This  is   on 
appeal  from  the  judgment  of  the  Judge  Ordinary  to  the 
Full  Court  in   a  case   in  which  he  had  pronoun(^  a 
decree  in  favout  of  the  present  respondent  for  a  ju- 
dicial separation  from  her  husband  on  the  ground  of 
cruelty.     The   appellant   in    his    petition    stated   four 
grounds  for  reversing  the  decree  and  dismissing  the 
suit — first,  that  the  alleged  cruelty  was  not  sufficiently 
established;  secondly,  that  if  it  was  it  had  been  condoned; 
thirdly,  that  there  was  unreasonable  and  unnecessary 
delay  in  instituting  the  suit;  and  fourthly,  that  the  pe- 
tition was  brought  for  oollatend  purposes,  and  not  for 
the  protection  of  the  person  of   the   wife.    We  are  of 
opinion    that    the    appellant    has   failed    in    making 
out     either     of     the     above     grotinds     of     objedtion 
to    the    decree.      It    is    not    necessary    to    state    in 
detail  the  circumstances  which  were  proved  to  esta- 
blish a  case  of  cruelty,  but  we  are  clearly  of  opinion  that 
the   evidence  was  abundantly  stifflcieiit  to  warraut  the 
decree  on  that  ground.    And  the  next  question  is,  whe- 
ther the  wife  had  condoned  the  ctuelty,  which  we  t^ink 
had  been  sufficiently  proved;  and  we  are  of  opinion  that 
there  was  no  such  condonation  as  would  afford  an  answer 
to  the  suit.    The  wife  appears  to  have  been  willing  to 
coudone,  provided  she  was  treated  by  het  husband  in  the 
manner  she  had  a  right  to  expect  if  she  returned  to  live 
and  oohabit  with  him.     She  was  not,  ui)on  her  return  to 
him,  treated  by  him  in  the  mannet  she  ought  to  have  been ; 
but»  on  the  contrary,  her  husband's  behaviour  then  was 
such  that  she  might  well  i^>prehend  that  it  would  not  be 
safe  for  her  to  continue  to  live  with  him;  and  upon  non- 
compliance with  that  which  was  a  condition  of  condona- 
tion, the  offences  said  to  have  been  condoned  were  revived; 
and  the  second  c^^und  of  objection  also,  in  our  o|)itiion, 
fails.    But  it  is  said  that  there  was  unnecessary  and  un- 
reasonable delay  in  ptosecuting  the  suit,  and  that  in  truth 
the  object  of  the  suit  was  not  to  protect  the  person  of 
the  wife  from  violence,  but  to  enable  her  to  have  more 
free  and  frequent  access  to  her  children.    The  case  of 
Matthewi  T.  Matth&ws,  29  L.  J.  118,  Prob.  Mat.  k  Adm. 
Oas.,  is  olearly  distinguishable  fnmi  the  present,  for  the 
reasons  given  by  the  Judge  Ordinary  in  his  judgment  in 
this  case;  and  we  are  of  opinion  that  the  reluctauce  of 
the  wife  to  prosecute  the  suit  i^ainst  her  husband  is  no 
bar  to  her  proceeding,  she  being  willing  to  have  lived 
with  him  if  she  could  have  done  so  with  due  regard  to 
her  personal  safety,  and  that  as  she  could  not  have  such 
access  to  her  children  as  she  was  entitled  to  have,  unless 
she  either  returned  to  live  with  her  husband,  or  was 
separated  from  him  by  judicial  sentence,  and  her  evidence 
showed  that  shb  had  reasonable  gh)und  for  apprehending 
personal  danger  if  she  did  return  to  him,  we  are  of  opi- 
nion that  she  was  well  warranted  in  prosecuting  her  suit, 
though  one  object  may  have  been  that  she  might  have 
access  to  her  children,  from  which  she  was  debarred  by 
her  fear  of  personal  violenoe  if  she  returned  to  live  with 
him.    Upon  the  whole,  then,  our  judgment  is  in  favour 
of  the  respondent,  Frances  Judith  Cooke. 


COOKB  V.  COOKB. 


July  14. 


Judicial  separation  for  husband^s  misconduct — Custody  of 
an  idiot  child — Jurisdiction  qf  Court, 

Where  a  wife  had  obtained  a  decree  for  judicial  separa- 
tion  for  the  husband's  misconduct,  the  Court  refused  to 
give  her  the  custody  of  one  qf  the  children  of  the  marriage, 
who  was  an  idiot,  and  of  the  age  of  twelve  years,  on  the 
ground  that  it  would  only  deprive  the  father  of  the 
custody  of  his  ehUd  in  favour  qf  the  innocent  wife,  when 
it  was  for  her  solace  that  the  ihould  have  swfh  custody. 

In  thia  oaee  the  Judge  Ordinaiy  had  pronounced  a  de« 
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oree  for  jadioial  eeparatioii  on  the  petition  of  the  wife,  by 
reason  of  the  husband's  cruelty.  This  decree  was  afi&imed 
(July  8)  on  appeal  to  the  Full  Court.  An  application  was 
now  made,  on  behalf  of  the  petitioner,  the  wife,  for  the  cus- 
tody of  one  of  the  children,  a  boy  of  the  afro  of  twelve 
years,  who  had  been  an  idiot  from  his  birth,  in  order  that 
she  might  place  him  in  an  asylum. 

Spinkst  Dr.,  appeared  for  the  wife. — ^It  was  a  matter 
entirely  for  the  discretion  of  the  Court. 

The  Qiieen'i  Advocate,  for  the  husband. 

The  JuDOE  Obdikaby. — I  have  been  in  the  habit  of 
considering  the  question  of  the  custody  of  children  with 
reference  to  the  merits  and  demerits  of  the  husband  and 
wife.  Where  the  wife  has  been  the  innocent  party  I 
hold  that  she  ought  not  to  be  deprived  of  the  solaoe  of 
having  the  custody  of  her  children.  The  question  raised 
in  reference  to  the  custody  of  this  child  would  involve  the 
Court  in  considerations  which  are  foreign  to  its  jurisdic- 
tion. I  think  this  is  a  question  which  would  more  pro- 
perly belong  to  the  Court  of  Chancery. 

The  Queen*8  Advocate  stated  that  there  was  an  affidavit 
of  a  gentleman  who  had  been  i^e  medical  attendant  of 
the  family  for  thirty  years,  from  which  it  appeared  that 
the  child  was  under  proper  care. 

The  Judge  Obdinaby.— I  decline  to  interfere. 


Kelly  r.  Kelly.  July  14. 

Alimany  pendente  lite— TFt/*ij  a  felon — Varying  order  for 
payment — Concurrence  of  nife  proved  hy  affidamt* 

A  fvife  who  has  been  convicted  of  felony  it  entitled  to  an 
order  for  payment  of  alimany  pendente  lite  whilst  she  is 
in  prisan  undergoing  her  sentence, 

Tlifi  Cotirt  declined  to  vary  the  order  for  payment  of 
alimony  hy  making  it  payable  to  her  solicitor,  without  the 
wife*s  assent  expressed  by  qffidavit. 

The  petitioner,  the  husband,  had  instituted  a  suit  for 
dissolution  of  marriage  against  his  wife,  who,  on  the  Srd 
of  March,  1863,  pleaded  gfuilty  to  a  chargo  of  felony,  for 
which  she  was  convicted  and  sentenced  to  six  months' 
imprisonment,  with  hard  labour..  On  the  same  day  her 
petition  for  tiJdmonj  pendente  lite  was  filed,  to  whidi  the 
husband,  on  the  18th  of  March,  filed  an  answer. 

April  21. — Spinks,  Dr,,  for  the  wife,  moved  the  Court 
to  allot  aHmony  pendente  lite. 

Counsel  for  the  husband  submitted  that  the  Court  could 
make  no  order  for  alimony  whilst  the  wife  was  under- 
going her  sentence  for  felony.  She  was  necessarily  sup- 
ported at  the  expense  of  the  country,  and  therefore  there 
was  no  necessity  for  or  possibility  of  her  being  maintained 
by  her  husband.  The  reason  for  alimony  did  not  at  pre- 
sent exist  in  her  case. 

The  Judge  Obdikaby. — ^The  fact  that  the  wife  is 
undergoing  her  sentence  for  felony  will  not  deprive  her 
of  her  right  to  have  alimony  allotted  to  her.  He  allotted 
alimony  pendente  lite  to  her  at  the  rate  of  £44  per  annum, 
to  be  payable  monthly. 

On  the  26th  of  June,  the  sum  of  £16  18s.  5d.  being 
due  to  her,  application  was  afterwards  made  to  the  peti- 
tioner for  it  by  the  wife's  solicitor,  who  declined  to  pay  it 
to  him,  on  the  ground  that  he  could  not  give  a  valid 
discharge  for  it.  'The  wife  had  since  affixed  her  mark  to 
a  document  authorising  her  solicitor  to  receive  the  alimony 
then  due  and  hereafter  to  come  due  on  her  behalf. 

July  14. — Spinks,  Dr,,  on  behalf  of  the  wife,  now  moved 
the  Court  to  vary  the  order  of  the  21st  of  April  for  pay- 
ment of  alimony,  by  directing  that  all  alimony  now  due 
or  hereafter  to  become  due  under  t^e  said  order  be  paid 
by  the  petitioner  to  her  or  to  her  solicitor. 


The  Judge  Obdikaby. — I  cannot  vary  the  order  with- 
out the  wife's  assent.  She  must  be  a  concurring  party. 
There  should  be  an  affidavit  from  the  wife,  expressing 
her  concurrence  in  the  application,  before  I  can  grant  it. 

Motion  rejected. 


)3anftntpt(s« 

Re  Gbayes  (the  Younger).^  July  4, 

Prison  adjfidications  by  registrar — Proceedings  thereunder 

dismissed. 

Where  the  conduct  of  a  bankrupt  has  been  very  flagrant* 
and  the  largest  and  almost  tlie  only  creditor,  having  proved 
his  debt,  is  unable  to  issue  process  against  the  bankrupts 
person,  the  Court  dismissed  the  proceedings  under  tlie  bank- 
ruptcy,  notwithstanding  that  the  abjudication  was  made 
by  a  registrar  on  his  attendance  at  the  prison  where  the 
bankrupt  was  confined. 

This  was  an  application  by  the  bankrupt,  John  Graves 
the  younger,  of  Chelsfield,  near  Bromley,  Kent,  to  pass 
his  examination  and  for  his  order  of  discharge. 

From  the  bankrupt's  examination,  taken  on  the  2l8t  of 
March  last,  at  the  gaol  of  Maidstone,  before  Mr.  F.  Scuda- 
more,  the  registrar  of  the  County  Court,  it  appeared  that 
the  bankrupt  had  been  in  custody  since  the  5th  of  De- 
cember, 1 862 ;  that  he  was  an  agricultural  labourer,  living 
at  Chelsfield  with  his  father,  a  farmer;  that  he  was  in 
custody  upon  a  judgment  recovered  against  him  by  C^rge 
Brooks,  of  Chel^eld,  farm  labourer,  for  £92  128.,  damages 
and  costs  in  an  action  for  seducing  his  daughter,  Perthaney 
Brooks;  that  he  had  no  property  whatever;  and  that  he 
was  willing  to  petition  the  Court  of  Bankruptcy,  but  was 
unable  to  do  so  by  reason  of  poverty. 

Adjudication  was  thereupon  made  by  Mr.  Registrar 
Scudamore;  protection  was  granted,  and  the  bankrupt 
was  forthwith  released  from  custody. 

On  the  14th  of  May  the  bankrupt  came  up  for  exami- 
nation, but  it  appearing  that  he  had  not  filed  any  state- 
ment of  aooounts,  the  meeting  was  adjourned  sine  die, 
with  liberty  to  the  bankrupt  to  apply  for  a  day  at  his  own 
expense  when  such  accounta  were  filed.  The  aooounts 
were  filed  on  the  16th  of  June,  and  from  them  it  appeared 
that  the  only  creditors  were  George  Brooks  above  named, 
and  Mr.  Gibson,  solicitor,  Dartf ord,  whose  debt  was  stated 
at  £12  13s.,  for  law  costs — ^the  total  indebtedness  thus 
being  £105  58.;  no  assets  whatever  were  given  up. 

The  bankrupt  now  applied  to  pass  his  examination,  and 
for  his  order  of  disoharge. 

Aldridge  (solicitor),  for  the  official  assignee. 

Terry,  for  Brooks,  opposed,  and  said  this  was  a  cruel 
case.  The  plaintiff  had  paid  cash  out  of  pocket  £21 10s.  6d., 
t^e  expenses  of  the  action.  The  defendant  had  placed 
special  pleas  upon  the  record,  which  he  had  not  attempted 
to  substantiate;  he  did  not  appear  at  the  trial  either  by 
counsel  or  attorney.  Brooks  was  substantially  the  only 
creditor.  He  urged  that  the  petition  ought  to  be  di»- 
missed;  for  the  opposing  creditor  having  proved  his  debt 
was  without  remedy  unless  that  were  done. 

Mr.  Commissioner  Fake  said  that  the  conduct  of  the 
bankrupt  had  been  most  heartless.  He  did  not  think  the 
Act  of  Parliament  was  intended  for  a  case  of  this  nature. 
The  bankrupt  was  not  entitled  to  the  benefit  of  the 
statute.    The  proceedings  would  be  dismissed. 

Order  accordingly. 

*  Before  Mr.  Commissioner  Fake. 
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4tB.  Jane  24. 

National  Assubancb  Association  r.  Stot. 

Promi$$ary  note — Pledge, 

Deela/ratiom  on  a  promiisoiy  note  made  by  defendant 
and  delivered  to  P.  M,^  who  endorsed  it  to  plaintiffs. 

Plea — that  the  defendant  endorsed  the  note  to  P,  M,,  as 
the  manager  of  the  plaintiffs*  association,  on  an  advance 
hf  him  as  such  manager  to  defendant,  and  the  d^endant 
deposited  the  said  note  mith  certain  nnne  warrants,  as 
securities  for  the  repayment  cfthe  advance;  and  it  was 
expreuly  agreed  between  the  parties  that  the  wine  warrants 
should  be  re^livered  to  the  drfendant  on  the  repayment 
of  the  sum  advanced,  and  that  the  defendant  was  ready 
and  willing  to  pay  the  said  sum  on  re-delivery  of  the  wine 
warrants;  but  the  plaintiffs  had  always  refused  to  re-deliver 
the  same. 

Held  (on  demurrer),  that  the  plea  was  bad. 

Declaration  on  a  promifeoiy  note  made  \xy  the  defen- 
dant, and  delivered  by  him  to  one  Peter  Morrison,  who 
endorsed  the  same  to  the  plainti&.  Plea,  that  the  defen- 
dant made  the  said  note  and  deUyered  the  same  to  the 
said  Peter  Morrison  as  manager  of  the  said  association, 
on  an  'advance  by  him  as  snch  manager,  and  then  de- 
posited with  the  said  Peter  Morrison  as  such  manager 
the  said  promissory  notes,  together  with  certain  wine 
warrants,  as  secnrities  for  the  repayment  of  tiie  said  ad- 
vance, and  that  it  was  expressly  agreed  that  the  said  wine 
warrants,  should  be  re-delivered  to  the  defendant  by  the 
said  Peter  Morrison  on  repayment  of  the  moneys  dne  in 
respect  of  such  advance.  That  the  defendant  had  always 
been  ready  to  repay,  and  offered  to  repay,  the  moneys  due 
in  respect  of ^the  said  advance,  on  re-delivexy  to  the  defen- 
dant of  the  said  wine  warrants,  but  that  the  plaintiffs 
had  always  refused  to  re-deliver  the  same.  Replication 
setting  out  the  note  in  terms.  Rejoinder,  that  the  defen- 
dant delivered  the  note  to  the  said  Peter  Morrison,  and 
he  received  it  as  agent  for  the  National  Assurance  Asso- 
ciation.   Demurrer  to  the  replication  and  to  the  rejoinder. 

Hanncn,  for  the  plainti£k,  contended  that  the  plea  was 
bad  on  two  grounds — (1)  because  it  did  not  show  that 
the  re-delivery  of  the  warrants  was  to  be  a  condition  pre- 
cedent to  the  right  of  the  plaintiffs  to  recover  the  money 
due  on  the  note;  and  (2)  because  the  plea  set  out  an 
agreement  which  varied  tiie  effect  of  a  promissory  note, 
and  which  ought,  therefore,  to  be  in  writing  (see  Moseley 
V.  Hanford,  10  B.  &  0.  729;  Kearns  v.  Durell,  6  C.  B. 
596;  Besant  v.  Cross,  10  0.  B.  895),  and  did  not  state,  as 
it  ought  to  have  done,  that  sudi  agreement  was  in 
writing  (see  Adams  v.  Wordley,  1  M.  &  W.  374;  also 
Duppa  V.  Mayo,  1  Wms.  Saund.  282). 

Wiohtman,  J.,  referred  to  Foster  v.  Jolly,  1  0.  M.  &  R. 
708. 

Joyce,  for  tiie  defendant,  contended  that  the  plea  was 
good  and  the  replication  Intd;  that  the  plaintiffs  ought  to 
have  accounted  for  the  warrants;  and  that  it  was  unjust 
to  call  upon  the  defendant  to  pay  the  note  in  full  while 
the  securities  remained  in  the  hands  of  the  plaintiffs, 
and  that  the  plea  amounted  to  a  plea  of  total  failure  of 
consideration. 

Wiohtman,  J. — I  am  of  opinion  that  in  this  case  our 
judgment  must  be  for  the  plaintiffs.  The  agreements  set 
out  in  the  declaration  and  plea  are  independent  of  each 
other;  and  in  that  case  tiie  non-performance  of  the  one 
is  no  answer  to  an  action  upon  the  other.  [The  learned 
judge  read  the  third  plea,  and  proceeded.]  There  is  an  ex- 
press agreement  on  the  one  side;  the  defendant  is  bound  to 
pay  by  the  terms  of  the  promissory  note.  On  the  other 
side  the  plaintiffs  are  bound,  if  they  have  tiie  money,  to 
re-deliver  the  warrants;  and  it  may  be  that  the  payment 


of  the  money  and  the  re-delivery  of  the  warrant  may  be 
considered  in  some  sense  to  be  concurrent  acts.  But  it 
seems  to  me  that  they  are  so  far  independent  that  the 
one  is  not  made  a  condition  precedent  to  the  performance 
of  the  other,  and  that  the  defendant  was  bound  to  pay  his 
promissory  note  at  all  events.  If  the  plaintiffs  refuse  to 
re-deliver  the  wine  warrants,  the  defendant  might  have 
an  action  against  them;  but  their  failure  is  no  answer  to 
an  action  on  the  note,  when  the  money  was  by  the  terms 
of  the  note  payable  at  all  events. 

Obompton,  J. — I  am  of  the  same  opinion.  I  agree  with 
my  brother  Wightman  that  the  payment  of  the  money 
under  the  promissory  note  is  quite  independent  of  this 
agreement  to  re-deliver.  It  seems  to  me  that  the  plea 
ought  either  to  say  that  by  the  agreement  the  whole  of 
the  money  was  to  be  forfeited  if  the  warrants  were  not 
delivered  when  the  money  was  offered,  or  to  show  that 
the  plaintiffs  had  received  some  sort  of  satisfiustion  for 
their  advance.  If  the  warrants  had  been  equal  in  value 
to  the  amount  due  on  the  promissory  note,  and  had  been 
realised  by  the  plainti&,  it  might  have  be^  said  that  the 
plaintiffs*  claim  was  satisfied.  But  the  plea  does  not  con- 
tain any  such  averments,  and  for  aught  that  appears  on 
the  plea  the  warrants  may  not  be  worth  £5;  or  they  may 
be  still  unrealised  in  the  hands  of  the  plaintiffs,  and  de- 
tained for  some  gcod  cause.  The  facts  set  out  in  the  plea 
may  be  ground  for  a  cross  action,  but  they  form  no  de- 
fence to  the  present  action.  As  to  the  second  point,  it 
seems  to  me  that  the  collateral  agreement  set  out  in  the 
plea  would  not  avail  to  alter  the  express  terms  of  the 
promissory  note  unless  it  were  in  writing.  But  it  is 
questionable  whether  tiiat  is  mere  matter  of  proof,  or 
whether  it  ought  to  be  expressed  upon  the  plea  that  the 
collateral  agreement  is  in  writing.  The  Court  of  Ex- 
chequer, in  the  case  of  Adams  v.  Wordley,  1  M.  &  W.  374, 
seem  to  have  decided  that  it  ought  to  be  stated  in  the 
plea,  but  it  is  not  necessary  for  us  to  decide  that  question 
at  present. 

Blackburn,  J. — I  am  also  of  opinion  that  the  plea  is 
bad  on  the  first  ground  taken  by  the  plaintiffs.  It  is  said 
in  the  plea  that  it  was  expressly  agreed  between  the 
parties;  but  I  think  the  case  would  be  precisely  the  same 
whether  the  promise  relied  on  were  an  express  promise  or 
one  implied  by  law  from  the  nature  of  a  pledge.  It 
seems  to  me  that  it  would  be  a  startling  doctrine  that 
every  time  money  is  advanced  upon  the  security  of  a 
pledge,  if  the  pledgee  fail  to  return  the  security  he  is  to 
forfeit  the  whole  of  the  advance,  though  the  advance  may 
exceed  a  hundredfold  the  amoxmt  of  the  pledge.  I  agree 
that  upon  the  construction  of  the  plea  the  two  acts  are 
to  be  contemporaneous;  but  it  does  not  follow  that  one  is 
to  be  a  condition  precedent  to  the  other.  The  doctrine 
on  this  subject  is  stated  in  a  note  by  Mr.  Serjeant  Williams 
to  the  case  of  Pordage  v.  Cole,  1  Wms«  Saund.  320.  b.  where 
he  says — "  It  is  justiy  observed  that  covenants,  Jcc.,  are  to 
be  construed  to  be  eithei:  dependent  or  independent  of 
each  other,  according  to  the  intention  and  meaning  of 
the  parties  and  the  good  sense  of  the  case."  He  adds 
three  rules  by  which  we  ought  to  be  guided  in  endeavour- 
ing to  ascertain  the  good  sense  of  the  case.  The  third 
rule  is  as  follows: — **  Where  a  covenant  goes  only  to  ^arf 
of  the  consideration  on  both  sides,  and  a  breach  of  such 
covenant  may  be  paid  for  in  damages,  it  is  an  independent 
covenant."  Kow  it  seems  to  me  that  the  promise  to 
restore  the  goods  only  goes  to  part  of  the  consideration, 
inasmuch  as  the  pledge  may  be  only  worth  a  hundredth 
part  of  the  sum  advanced;  ^d  that  in  such  a  case  the 
good  sense  of  the  case  requires  that  the  failure  to  restore 
the  pledge  should  not  forfeit  the  amount  of  the  advance. 
People  might  enter  into  such  a  bargain,  and  it  might  be 
well  pleaded;  but  we  are  not  to  infer  such  a  bargain  in  a 
case  such  as  the  present,  where  the  contract  set  out  in  the 
plea  is  simply  the  contract  which  would  be  made  in  every 
i  case  of  an  advance  upon  valuable  security.    As  to  the 
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eecond  point,  there  is  no  doubt  upon  the  case  that  a  cotx- 
temporaneous  agreement  cannot  alter  or  vary  the  express 
contract  upon  the  face  of  a  bill  or  note  nnless  it  is  in 
writing.  The  question  whether  the  plea  should  aver  that' 
the  agreement  is  in  writing  is  a  question  which  it  is  not 
necessary  for  us  now  to  decide. 

Blackburn,  J.,  afterwards  referred  to  the  case  of  Scott 
V.  Parker,  1  Q.  B.  800. 

Judgment  for  thepkUntifg, 

Attorneys  for  the  plaintiffs,  Amort/  «J*  Co, 

Attorney  for  the  defendant,  Uderton, 


Q.B.  Eeo.  r.  KOBBlSH.  June  26. 

HoRBiSH  (^Appellant)  v.  Hall  (^Regpondent), 

Poor  rat$ — Local  Act — Ooc^ation — lAabUUy  of  the  eonr 
tractor  for  the  refreshment  department  cf  the  Inter^ 
national  UKhibttion, 

The  Chmmisiioneri  for  the  Intematioiuil  Exhibition  of 
1862  a{freed  with  the  contractor  for  the  refreshment  de- 
partmentf  that  he  should  have  the  right  of  selling  refresh' 
ments  from  the  day  on  which  the  Exhibition  was  opened  to 
the  closing  thereof,  in  a  portion  of  the  building  which  was 
to  consist  of  a  space  of  40,000  square  feet  at  the  least,  the  site 
and  boundaries  whereof  should  be  fixed  and  determined  by 
the  commissioners.  The  contractor  was  to  fit  up  the  space 
so  determined,  and  provide  cellarage  accommodation.  The 
contractor  and  his  servants  were  to  be  subject  to  the  bye- 
laws  and  regulations  made  by  the  commissioners,  and  the 
admissions  to  the  building  were  to  be  regulated  by  the  com' 
missioners.  The  contractors  engaged  to  keep  a  siifficient 
supply  of  provisions,  and  to  keep  the  refreshment  rooms 
clean.  And  it  was  agreed  that  in  certain  events  the  com^ 
missioners  should  be  at  liberty  to  re-let  the  refreshment 
rooms;  and  that  all  fittings,  ^c,  put  up  therein  by  the 
contractor  should  be  the  property  of  the  commissioners, 
and  be  a  security  to  them  for  the  due  performance  of  the 
agreement  by  the  contractor. 

Held,  that  the  above  agreement  did  not  confer  upon  the 
contractor  stich  an  occupation  as  would  render  him  liable 
to  be  rated  to  the  poor  rate  in  respect  thereof. 

This  was  a  special  case  stated  by  consent  on  an  appeal 
against  a  poor-rate  made  on  the  2nd  of  April,  1862,  for 
the  parish  of  St.  Mary  Abbotts,  Kensington,  and  confirmed 
on  appeal  by  the  trustees  of  the  said  parish  under  7  Geo.  4, 
c.  cxiii.  8.  67. 

The  poor-rates  for  the  parish  are  made  xmder  the 
provisions  of  two  private  Acts  of  Parliament — 17 
Geo.  3,  c.  Ixiv.,  and  7  Geo.  4,  c.  cxiii. — and  are  made 
twice  in  the  year.  The  rate  in  question  was  made 
on  the  2nd  of  April,  1862,  and  was  for  the  relief  of 
the  poor  up  to  Michaelmas,  1862.  The  rate  so  made 
did  not  include  the  name  of  the  appellant;  but  on  the 
11th  of  August  the  trustees  of  the  parish  amended  the 
rate,  and  inserted  therein  the  name  of  the  appellant  as 
the  occupier  of  the  Western  English  Refreshment  Depart- 
ment of  the  International  Exhibition,  of  which  they  esti- 
mated the  rateable  value  at  £14,217,  and  assessed  upon 
him  the  sum  of  £533  2s.  9d.  in  respect  thereof. 

On  the  2oth  of  January,  1862,  an  agreement  had  been 
entered  into  between  the  Ck>mmi8sioners  of  the  Inter- 
national Exhibition  (who  were  incorporated  under  royal 
charter)  and  the  appellant  and  another,  of  which  the  fol- 
lowing are  the  provisions  bearing  especially  upon  the 
present  case: — 

1.  "In  consideration  of  tke  sum  of  £500  to  be  paid  by 
the  contractors — one-half  on  the  28th  day  of  February, 
and  the  other  half  at  the  time  of  the  execution  of  this 
agreement — and  of  the  royalty  rent  or  head  money  agreed 
to  be  paid  to  the  commissioners  as  hereinafter  mentioned, 
the  commissioners  agree  that  the  contractors  shall  have 
the  right  of  selling  refreahments  on  and  from  the  day  on 


which  the  Exhibition  shall  be  open  to  the  public  until  the 
closing  thereof,  on  and  at  that  portion  of  the  Exhibition 
buildings  now  in  course  of  erection,  which  is  called  or 
known  as,  or  intended  to  be  called,  tiie  Western  Section 
of  the  Refreshment  Department,  and  which  portion  so  iao 
be  appropriated  to  the  contractors  is  to  consiBt  of  a  space 
of  40,000  square  feet  at  the  least,  but  the  exact  site  and 
boundaries  thereof  shall  be  fixed  and  determined  by  the 
commissioners,  and  which  por^n  of  the  ExMbition 
buildings  to  allotted  to  the  contractors  is  hereinafter  re- 
ferred to  as  the  said  refreshment  rooms." 

2.  **  'Die  contraotors  shall  at  their  own  expemm  do  Aft 
f  oUowB : — ^Firstly,  fit  up  the  area  allotted  or  to  be  allotted  U> 
them  as  hereinbefore  mentioned  with  snoh  fittings,  ocmntan,. 
and  ornaments  as  they  may  require  for  oarrying  oa  tbefir 
business;  secondly,  provide,  on  each,  litea  and  plaoeft 
therein  as  shall  be  appointed  by  ihe  oommissionerB,  tnxA. 
kitchen  and  cellarage  aooommodaition  as  the  oontraotoz» 
may  require;  lastly,  lay  on  gas  and  water  from  tiieinainB, 
and  make  tiie  necessary  communication  with  the  nudn 
drains." 

3.  **  The  plana  of  all  fittings,  counters,  and  ornaments 
proposed  to  be  erected  by  the  contractors  shall  be  sufo- 
mitted  to  the  commissioners  and  i^yproved  by  them." 

5.  *'The  oontraotors  are  to  provide  an  offioe  whsrs 
communications  are  to  be  left  for  the  oommissiooecs." 

6.  **  The  contraotors  and  their  servants  ahidl  be  Mibjesi^ 
to  all  byelawB  and  regulations  that  may  be  made  by  the 
oommissioners  for  the  orderly  oonduot  of  the  Byhibitton 
and  of  the  persons  employed  Uierein." 

8.  **  The  admissions  into  the  building  oi  servants  sad 
other  pers(mB  on  business  oonneoted  with  the  tefrsshmeiit 
dqpartaient  shall  be  regulated  by  the  oonuoissioneiS)  butr 
no  provisions  or  materials  for  oooking  will  be  aUowod  W 
be  introduced  into  the  building  except  between  tilie  horns 
of  five  and  eight  A.m.,  unless  in  qpeoial  oases,  sad  thsa 
only  with  the  written  permission  of  the  ssozstaKy  or 
gexteral  manager  of  the  oonunissioners." 

9.  '' The  refrsdiment  rooms  shall  be  kept  open  throngii- 
out  the  whole  x>f  the  hours  during  whk^  the  pubUo  ue 
admitted  to  the  Exhibition,  and  the  contractus  sngage  ta 
keep  thoreon,  on  every  day  on  which  the  BxfaibiUmi  is 
open,  a  suffident  eapfly  of  all  refreshments  specified  in 
the  schedule  hereto  annexed,  and  to  sell  such  refresh- 
ments  to  all  persons  desirous  of  purchasing  the  same  at 
the  prices  therein  specified,  and  that  all  such  refreshments 
shaU  be  of  the  best  qualit(^." 

12.  On  every  day  on  which  the  Exhibition  is  open 
the  commissioners  are  to  cause  an  official  return  to  be 
made  of  the  number  of  visitors  admitted  to  the  Eidiibi- 
tion  on  the  preceeding  day,  and  the  contractors.  In  addi- 
tion to  the  premium  mentioned  in  clause  1,  are  to  pay 
certain  sums  of  money  in  the  nature  of  a  royalty  rent  or 
head  money  calculated  upon  the  number  of  vtsitors  to 
the  Exhibition." 

16.  *'The  contractors  shall  keep  the  said  refreshment 
rooms  dean,  and  in  a  proper  state  for  tho  use  of  visitors, 
and  shall  remove  every  night  from  the  building  all  frag- 
ments, stale  provisions,  dust^  and  rubbi^  that  may  have 
accumulated.'* 

17.''  Any  questions  which  may  arise  as  to  the  fulfilment 
and  mode  of  carrying  out  of  this  agreement  shaU  be  re- 
ferred to  the  commissioners,  and  their  decision  shall  be 
final;  and  if  the  contractors  do  not  obey  the  directions  of 
the  commissioners  in  certain  respects^  the  contractors 
shall  forfeit  all  their  rights  under  this  contract,  "  and  the 
commissioners  shall  be  at  liberty  to  re-let  the  said  re- 
freshment rooms  without  any  hindrance  or  interference 
whatever  by  the  forfeiting  contractors  or  their  servants, 
and  without  prejudice  to  tiie  recovery  by  the  commis- 
sioners of  any  moneys  due  or  damages  recoverable  by 
the  contractors." 

18.  "All  fittings,  counters,  ornaments,  and  other  works 
erected  by  the  contractors  in  or  about  the  said  refresh- 
ment rooms,  shall  become  the  property  of  the  commis- 
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stoneEB*  and  shall  be  held  by  them  as  part  security  fbr  the 
fnlffllnent  of  this  oontraot  by  the  oontraotozs,  aiid  in  the 
event  of  the  oontraotors  forfeiting  the  benefit  of  this  con- 
tract, they  shall  be  dirested  of  all  reversionaiy  or  other 
^terest  in  snch  fittingfs,  oonnters,  ornaments,  and  works; 
<m  the  other  hand,  if  at  the  dose  of  the  Exhibition  the 
^xmunissioners  shall  be  of  opinion  that  the  contract  has 
been  satisfactorily  carried  out,  t^ien,  on  a  certificate  from 
the  oflloe  appointed  in  that  behalf  by  the  said  commis- 
sionerB,  the  contractors  will  be  allowed  to  remoye  snch 
fittings,  oonnters,  and  ornaments  as  aloresaid,  but  without 
liaying  any  claim  for  detriment  or  dilapidation  from 
whatever  cause  arising;  but  all  fittings  of  whatever  kind 
which  may  be  put  up  in  the  kitchens  or  storerooms,  and 
all  cellarage,  gas  pipes,  water  pipes,  and  drains  below 
the  level  of  the  ground  floor  of  the  refreshment  rooms, 
will  remain  the  property  of  the  commissioners/' 

21.  ^  The  contractors  shall  not  sub-let  this  contract,  or 
any  part  thereof,  unless  with  the  written  consent  of  the 
commissioners." 

22.  **  The  commissioners  will  at  any  time  between  the 
13th  of  February,  1862,  and  the  80th  of  April,  1862,  on 
the  oontractoEs  proving  to  them  tluut  they  have  soffi- 
«ieatly  completed  the  arrangementB  vndertaken  by  them 
to  be  perf(»med  before  tha  opening  of  the  Szlubitdon, 
oepgider  the  ^^priety  of  granlring  to  thea  the  privilege 
of  sopi^yiBg  refroshmenta  to  the  pexsons  employed  in  the 
TZ-gliihfiaftii  boildinir." 

23.  **  Such  licences  as  may  be  necessary  to  enB2>le  the 
eontraotoiB  to  sell  the  Befreehments  afoBeeaid  (indading 
wiBe^  Vuits^  tmd  beerX  are  to  be  obtained  by  the  con- 
tEaeten  at  tfaeie  owm  oo^  the  oommissi<mexa  agreeing  to 
do  angF  reaeoiiahto  aeta  that  may  be  required  on  tiieir 
pat^  to  f aeilitato  the  obtfliwing  of  sa^  Uoenoaa  Iqr  the 


The  site  and  beaadaries  of  the  said  weetecn  seetioa 
luifing  been  fiased  aad  deteiauned  by  the  saaii  com- 
missioners, in  pursuance  of  the  said  agreement,  on  or 
about  the  15th  of  Diaich*  1862,  the  api^Uaat  (who  had 
diflidved  hie  partaecship  aad  carried  oot  the  agreement 
alone)  commenced  the  necessary  excavations  previously 
to  fitting  up  the  same  as  refreshment  rooms.  He  com- 
menoed  supplying  refreshments  to  the  workmen  em- 
ployed in  the  building,  under  clause  22,  on  the  24th  of 
Much,  1862,  aad  continned  till  the  1st  of  May,  1862; 
and  after  the  1st  of  May,  1862,  the  said  western  section 
was  appropriated  to  the  appellant,  as  mentioned  by  the 
said  agreement,  and  the  appellant  exercised  the  rights 
and  inivileges  oonflerred  upon  him  by  the  said  agreement 
The  keys  of  the  doors  of  tiie  said  western  section  leading 
therefrom  into  the  Exhibition  building  were  always  kept 
Ixy  HiB  polioe  ofSoers  employed  on  behsJf  of  the  said  com- 
miaaioners  in  the  sfud  Exhibition,  and  the  said  officers  at 
a  certain  time  every  evening,  usually  between  six  and 
from  nine  o'clock,  locked  out  the  appellant  and  his  servants 
the  Exhibition  building,  and  re-admitted  them  each  morn- 
ing; but  the  appellant  had  an  entrance  to  the  said  western 
section  from  the  outdde  of  the  building,  which  was  made 
shortly  after  the  1st  of  May,  1862.  The  appellant  ob- 
tained admittance  to  the  Exhibition  building  by  means  of 
a  season  ticket  previously  to  the  said  1st  of  Mi^,  pro- 
cured from  the  commissioners,  for  which  he  piJd  five 
guineas,  and  without  which  he  could  not  have  gained  ac- 
cess to  the  said  western  wction. 

By  t^  local  Act,  17  Geo.  3,  c.  hdv.  (s.  80),  the  rates 
authorised  by  the  Act  were  to  be  levied  upon  every  person 
who  should  inhabit,  hold,  occupy,  or  enjoy  any  land, 
house,  shop,  warehouse,  storehouse,  stable,  cellar,  cellar 
vauhi  or  any  other  building,  tenement,  or  hereditament 
within  the  said  parish.  (Section  35)  lodgers  are  made 
liable  to  the  payment  of  rates.  By  7  Geo.  4,  c.  cxiii.  (sec- 
tion 7),  persons  removing  and  persons  coming  in  are  to 
pay  rates  in  proportion.  (Section  9)  if  empty  or  unoccu- 
pied houses  shall  become  occupied  by  any  person  or  per^ 
sons,  or  any  alteration  or  amendment  of  the  said  rate  or 


assessment  might,  in  the  opinion  of  the  trustees,  be  made, 
then  it  should  be  lawful  for  tiie  trustees  to  add  or  insert 
Hie  names  of  such  occupier,  &c. 

Prentice^  for  the  respondents,  in  support  of  the  rate, 
admitted  that  the  commissioners,  being  appointed  by 
royal  charter  for  a  purpose  of  public  utility,  were  not 
Uable  to  be  rated;  but  contended  that  the  appellant  was 
liable  in  respect  of  his  interest  under  the  agreement;  that 
any  word  which,  showed  an  intention  to  convey  the  occu- 
pation of  land  or  tenements  to  another  amounted  to  a 
lease  (Bao.  Abr.  Tit.  ^ Lease");  that  in  this  case  the 
agreement^  which  provided  that  the  commissioners  were 
to  appropriate  a  certain  ^ace  of  40,000  square  feet  to  the 
contractors,  on  which  they  might  make  excavations  and 
erect  fixtures,  together  with  the  subsequent  appropriation 
in  pursuance  thereof,  amounted  to  a  demise  to  them  of 
the  space  so  appropriated,  and  created  an  occupation  in 
them,  in  respect  of  which  they  w.re  liable  to  be  rated; 
and  that  in  other  cases  agreements  similar  to  the  agree- 
ment in  the  present  case,  and  made  under  similar  circum- 
stances, had  been  held  to  create  an  occupation,  rendering 
the  parties  entering  into,  them  liable  to  be  rated  (see  Jf. 
V.  The  Ma/yar  of  London,  ^T.JL2\',  i2.v.  Cheltea  Water- 
fcorks  Company,  5  B.  &  Ad.  156;  lieg,  v.  The  Inhabitants 
of  at.  Martinis  t»  the  Fielde,  3  Q.  B.  204). 

Tindal  AthiyisoUy  for  the  appellant,  was  not  called  upon 

WiOHTMA^,  J. — ^The  great  que^on  in  this  case  is* 
whether  the  appellant  had  sudi  an  occupation  of  the 
premises  in  respect  of  which  he  is  rated  as  would  render 
him  liable  to  be  so  rated.  I  fally  agree  that,  in  order 
to  decide  tdiis  question,  we  must  lode  to  the  whole  of  the 
agreement  in  order  to  ascertain  what  it  is  that  the  oom- 
missionerB  of  the  International  Exhibition  gave  to  Mr. 
Morrish.  ^Hiey  gave  him  tito  right  ol  selling  refreshmMits 
on  and  from  the  day  on  whidi  the  Exhibition  should  be 
opened  to  the  public  until  the  close  of  it.  Kow,  a  Hcenee 
to  sell  refreshments  upon  the  preouses  of  the  oommis- 
sioners  would  not  of  itself  c(mf  er  such  an  occupation  as 
would  make  the  person  who  had  it  liable  to  be  rated. 
But  it  is  said  that  the  agreement  goes  further  than  that, 
and  that  because  tiiat  licence  to  sdl  refreshments  is  to  be 
exerdsed  in  a  particular  p(»tion  of  the  building  which  is 
to  be  approprii^ed  for  that  purpose,  he  is  to  be  considered 
as  the  occupier,  within  the  meaning  of  the  cases  which 
have  been  decided  upon  the  subject  of  rating,  of  that 
portion  which  is  to  be  appropriated  to  the  exercise  of  that 
licence.  It  is  said,  moreover,  that  by  the  agreem^it  he 
is  to  be  at  liberty  to  make  varioua  small  subordinate 
erections  for  the  purpose  of  exercising  that  lioence.  It 
seems  to  me  that  all  these  ereotiims  which  are  to  be  so 
made  are  really  entirely  subordinate  to  the  purpose  of  the 
exercise  of  that  lioenoe,  and  that  they  cany  the  case  no 
further  than  the  mere  grant  oi  t^  Hoeace.  I  think, 
taking  the  whole  of  the  case  together,  that  it  was  never 
in  the  contemplation  of  the  oowimissioners  to  give  Mr. 
Morrish  the  oocupati<m  cl  that  portkm  of  the  building 
within  which  that  lioence  was  to  be  exerdsed.  A  similar 
case  was  put  during  the  course  of  the  argument,  to 
which  no  satisfactory  answer  has  been  given—the  case 
of  a  lioenoe  to  use  a  field  for  the  purpoee  of  playing 
cricket,  with  the  privilege  and  liberty  daring  the 
time  when  the  cricket  was  being  played  of  erecting 
a  booth  for  the  accommodation  of  persons  who  might 
wish  to  take  refreshments  there,  and  of  putting  on 
the  ground  the  various  matters  that  might  be  necessary 
for  that  purpose  or  for  the  play.  It  could  hardly  be  said 
that  an  agreement  of  that  sort  would  confer  such  an  occu- 
pation as  was  within  the  contemplation  of  the  Legislature 
in  determining  who  should  be  the  person  rated  to  the 
poor  as  occupier  of  that  field.  It  appears  to  me  that,  in 
this  case,  the  appellant  had  not  such  an  occupation.  If 
the  conunissioners  had  thought  fit  at  any  time  to  oomo 
with  any  of  their  friends  within  that  space  of  40,000 
square  feet  over  which  Mr.  Morrish  had  a  licence  to  exer- 
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cise  the  privilege  given  to  him  of  supplying  the  public 
with  refreshments,  they  would,  independently  of  any  bye* 
law  or  regulation,  to  which  Mr.  Morrish  coidd  be  subject 
under  clause  6  of  the  agreement,  have  had  the  right  to  do  so. 
and  to  go  through  any  portion  of  that  space.  It  appears  to 
me  that  it  is  a  mere  gn^nt  to  Mr.  Morrish  of  a  licence  to 
supply  the  public  with  refreshments  within  the  space  of 
40,000  square  feet  which  the  commissioners  designated, 
with  the  liberty,  for  the  purpose  of  exercising  that  right,  of 
making  some  erections  upon  that  space  which  might  be  for 
his  convenience,  but  that  it  is  not  that  class  of  occupation 
which  is  contemplated  by  the  statutes  and  by  aU  the 
cases  on  the  subject.  The  case  of  R.  v.  The  Inhabitants 
of  St.  Martin' s-inrtlie-Fields J  3  Q.  B.  204,  appears  to  me  to 
be  clearly  distinguishable  from  this  case.  In  that  case 
there  was  a  demise  to  Miss  Burdett  Coutts  of  a  box  at 
certain  times.  She  had  an  exclusive  right  to  the  box  at 
certain  periods,  and  at  other  periods  the  right  remained 
in  the  lessor.  That  is  quite  dififerent  from  this  case, 
where  the  granters  do  not  profess  to  demise  a  certain 
space  of  the  building,  but  merely  to  give  a  licence  to  ex- 
ercise a  certain  privilege  within  a  certain  limited  space. 

* 

Crompton,  J. — Upon  the  whole  of  this  agreement  I 
am  disposed  to  take  the  same  view  as  my  learned  brother, 
viz.,  that  it  merely  amounts  to  a  licence  to  sell  liquors 
and  other  refreshments  in  this  particular  space,  and  does 
not  give  any  exclusive  possession  by  way  of  demise  to 
the  party  rated  of  any  part  of  the  building. 

Blackbun,  J. — I  am  also  of  opinion  that,  upon  the 
true  oonstruction  of  this  agreement,  nothing  passed  to 
Mr.  Morrish  under  this  agreement  for  which  he  oould  be 
rateable  under  the  local  Act  of  the  parish.  Mr.  Prentice 
contends  that  the  words  of  that  Act  being  nearly  the 
same  as  those  of  the  local  Act  under  which  the  parish 
of  St.  Martin's-in-the-Fields  was  rated,  as  appears  from 
the  report  of  the  case  of  Reg,  v.  St.  Mart  in*  s-in-t  he- 
Fields,  3  Q.  B.  204,  that  case  is  an  authority  in  his  favour; 
but  I  think  that  that  is  not  so.  In  that  case,  Miss 
Burdett  Coutts  occupied  the  box  in  question  under  an 
indenture,  whereby  the  proprietor  of  the  theatre  "  did 
grant,  bargain,  sell,  and  demise,  for  the  term  of  100  years, 
at  a  peppercorn  rent,  unto  him  the  said  Thomas  Coutts, 
his  executors,  &c.,  aU  that  box  marked,  &c.,  on  the  south 
or  Prince's  side  of  the  New  Theatre  Royal,  Drury-lane, 
in  the  county  of  Middlesex,  being  directly  and  imme- 
diately under  the  box  called  the  stage  box,  &o.;  and  also 
all  that  vacant  space  or  passage,  oontaining  eight  feet 
four  inches  or  thereabouts,  lying  immediately  between 
the  back  part  of  the  same  box  thereby  demised  and  the 
wall  of  the  said  theatre,  the  said  vacant  space  so  lying 
behind  the  said  box  to  be  made  and  converted  into  a 
room  and  fitted  up  and  furnished  by  and  at  the  expense 
of  the  said  proprietors,  for  the  sole  ond  exclusive  use  of 
the  said  Thomas  Coutts,  his  executors,  &o.,  as  thereinafter 
mentioned  and  expressed,  and  also  full  and  free  liberty  of  in- 
gress, &o.," — ^thus  giving  in  very  strong  and  nnmistakeable 
terms  exclusive  enjoyment,  though  showing  by  subsequent 
clauses  that  that  exclusive  enjoyment  was  only  to  be  at 
particular  times ;  and  that  at  other  times  the  proprietors 
of  Drury-lane  were  to  have  the  occupation  of  the  box. 
Now,  upon  that  state  of  facts,  the  decision  of  the  Court 
was,  that  this  was  a  tenement  liable  to  be  rated.  So 
here,  if  there  had  been  an  exdnsive  occupation  given  to 
Mr.  Morrish  and  those  who  were  with  him,  then  it  might 
have  been  very  well  said  that  it  might  have  oome 
within  the  words  of  the  Act.  But  looking  at  the  agree- 
ment, I  can  find  no  such  exclusive  words.  The  whole 
of  the  building  was  vested  in  the  commissioners,  and 
nothing  went  out  of  them  unless  they  used  woids  to 
show  that  they  intended  to  part  with  something.  The 
argument  derived  from  the  clause  in  the  agreement 
which  authorized  Mr.  Morrish  to  put  up  fittings,  seems  to 
be  taken  away  by  the  18th  clause,  which  provides  that 
the  fittings  so  put  up  shall  be  the  property  of  the  com- 


missioners. The  contractor  undertook  that  he  would 
keep  the  place  clean,  and  remove  all  broken  victuals 
every  night.  No  doubt  that  shows  that  his  servants 
might  come  in  at  night  and  remain  so  long  as  it  was 
necessary  to  clean  out  the  place  ;  but  it  does  not  show 
that  it  was  intended  to  give  him  any  exclusive  occupa- 
tion. And  I  think  that  when  one  looks  at  the  nature  of 
the  transaction,  and  the  extreme  improbability  that  it 
should  be  the  intention  of  the  commissioners  to  part 
with  the  occupation  of  any  part  of  the  building,  it 
would  require  strong  words  to  show  that  it  was  intended 
to  give  any  occupation  to  any  other  parties. 

Rate  quashed. 

Attorney  for  the  appellants,  H  J.  Reed. 
Attorneys  for  the  respondents,  Ponti/ex  ^'  Wchh. 


a.B. 


JoNASsoHN  r.  Young. 


June  24. 


Contract — Xonrperformaneehy  plaintiff  pleaded  as  an  ex- 
ense  for  non-performance  hy  defendant. 

Declaration — that  plaintiff  agreed  to  sell,  and  defen- 
dant agreed  to  buy,  as  many  cargoes  of  coals  of  a  certain 
quality  as  one  vessel  plying  between  Sunderland  and  Lon- 
don could  fetch  in  nine  months;  but  that  during  the  said 
nine  m4ynihs  defendant  neglected  and  refused  to  fetch  and 
accept  dicers  of  the  said  cargoes^  and  to  perform  his  con- 
tract  any  more. 

Pleas  (3) — thatf  before  any  breach  by  defendant,  plain- 
tiffs broke  their  contract  by  shipping  gas  coaly  which  was 
very  inferior  to  tfie  agreed  quality,  as  the  plaintiffs  weU 
knew,  wherefore  the  defendant  refused  to  accept  any  more. 

(4)  That,  before  any  breach  by  defendant,  the  plaintiffs 
broke  their  contract  by  detaining  the  defendant's  vessel  an 
undue  and  unreasonable  length  of  time,  and  far  beyond 
the  time  prescribed  by  tlie  contract,  wherefore  the  defen- 
dant refused  to  accept  any  more. 

Held  (on  demurrer),  that  the  pleas  were  bad. 

Hoare  r.  Rennie,  8  W.  R.  80, 5  H.  &  N.  19,  commented  on. 

Declaration. — ^That  it  was  agreed  between  the  plaintiflPs  • 
and  the  defendant,  that  the  plaintifb  should  sell  and 
deliver  to  the  defendant,  and  the  defendant  should  pur- 
chase of  the  plaintiffs,  as  many  of  the  plaintiff'  Nettle- 
worth  gas  coals,  equal  in  quality  to  a  certain  cargo  of 
them  before  then  arrived  on  trial,  by  a  steam  vessel  called 
the  Great  Northern,  as  one  vessel  oould  fetch  in  nine 
months,  plying  between  Sunderland  and  London;  the 
steamvessel  to  be  sent  by  the  defendant  for  the  said 
coals,  and  the  plaintifEs  to  ship  them  on  board  of  it  at 
Sunderland,  at  and  for  a  certain  price,  to  wit,  5s.  9d.  per 
ton,  to  be  paid  by  the  defendant  to  the  plaintiffs  at  the 
beginning  of  each  month,  for  the  preceding  month's 
supply,  less  £  2 1  Os.  per  centum  discount — ^yet  the  defendant 
neglected  and  refused  to  send,  and  made  default  in  sending- 
the 'steam  vessel  as  aforesaid  to  Sunderland  aforesaid,  to 
fetch  divers  cargoes  of  the  said  coals,  and  would  not  fetch, 
or  accept,  or  receive  such  cargoes,  and  declared  to  the  plain- 
tiffs that  he  would  not  perform  any  more  the  said  agree- 
ment, and  exonerated  and  discharged  the  plaintiffw  from 
any  further  performance  thereof  on  their  part 

Pleas. — 3.  That  before  any  breach  by  the  defendant  of 
the  said  agreement,  the  plaintiffs  broke  their  said  contract 
by  deUvering  and  shipping  to  the  defendant  gas  ooal  which 
was  not  equal  in  quality  to  the  said  cargo  so  shipped  on 
trial  as  aforesaid,  but  was  very  inferior  thereto,  and 
wholly  tmfit  for  the  defendant's  purposes,  as  the  plaintiffs 
well  knew;  whereupon  and  wherefdre  t^e  defendant,  im- 
mediately after  discovering  the  plaintiffs'  said  de^ult, 
refused  to  fetch  or  accept  any  more  of  the  said  coal,  as 
he  lawfully  might,  for  the  cause  aforesaid. 

4.  Before  any  breach  by  the  defendant  of  the  said 
agreement,  the  plainti&  broke  their  said  contract — ^to  wit, 
by  detaining  the  defendant's  said  vessel  an  undue  and  on- 
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reasonable  length  of  time,  and  far  beyond  the  time  pre- 
scribed by  the  said  oontraot,  upon  divers  occasions  upon 
which  the  defendant  had  sent  the  same  to  the  plaintififs 
to  be  loaded  with  coal  under  the  said  agfreement,  and 
thereby  greatly  injured  and  damnified  the  defendant, 
whereupon  and  wherefore  he  immediately,  upon  notice 
of  the  plaintiffs'  said  default,  refused  to  fetch  and  receiye 
any  more  of  the  said  coal,  as  he  lawfully  might,  for  the 
cause  aforesaid. 

Demurrer  and  joinder. 

Hannen,  for  the  plaintiffs,  in  support  of  the  demurrer, 
cited  Weaver  v.  Sessions,  6  Taunt.  155;  Withers  v.  Jley- 
nolds,  2  B.  &  Ad.,  882  ^and  Franklin  v.  Miller,  4  A.  &  E. 
599,  and  contended  that  there  was  nothing  in  the  plea  to 
show  that  the  plaintiffs  did  not  intend  to  and  would  not 
supply  good  coal  in  future,  and  load  it  within  a  reason- 
able time.  And  that  in  the  case  of  Hoare  y.  Rennie,  5 
H.  ic  N.  19,  8  W.  K.  80,  time  was  of  the  essence  of  the 
contract. 

Keene,  for  the  defendant,  in  support  of  the  pleas,  stated 
that  he  relied  on  the  case  of  Hoare  v.  Rennie,  and  sub- 
mitted that  the  facts  set  out  in  the  pleas  in  the  present 
case,  indicated  an  intention  on  the  part  of  the  plaintiffs 
to  continue  to  send  coal  inferior  in  quality,  and  to  delay 
an  unreasonable  time. 

CitOMPTON,  J. — ^We  are  of  opinion  that  the  pleas  are 
bad.  They  do  not  show  anything  beyond  a  likelihood  or 
expectation  that  the  plaintiff  would  ^  on  furnishing  in- 
ferior coal,  and  with  an  unreasonable  delay;  and  do  not 
allege  an  abscdute  refusal  on  the  part  of  the  plaintiffs  to 
fulfil  the  contract  in  future.  In  the  case  of  Hoare  t. 
Hennie,  5  H.  &  N.  19,  8  W.  R.  80,  we  must  take  it  that 
time  was  of  the  essence  of  the  contract,  and  that  the 
object  of  the  contract  was  entirely  frustrated  by  the 
delay. 

Blackbtjbn,  J. — In  the  case  of  Hoare  v.  Ronnie,  the 
plea  is  very  good  to  the  first  count,  alleging,  in  answer 
to  a  claim  founded  on  a  contract  to  deliver  in  July,  that 
the  plaintiffs  did  not  deliver  in  July.  The  second  count, 
alleging  a  contract  to  deliver  in  September,  seems  to 
have  slipped  through  without  notice. 

Judgment  for  the  plaintiff  upon  both  pleas. 

Attorneys  for  the  plaintiff,  Skum  ^  Crossman. 

Attorneys  for  the  defendant,  Hensman  ^'  JVicJtolson. 


Q.B.  June  24. 

Hartnbll  v.  The  Byde  Commisbioners. 

Highways — Konr-repairs — Special  danuige — Tofvns  Improve- 
.  meni  Claxvses  Act,  1847 — Ryde  Improcentent  Act,  1854. 

The  Ryde  Improvement  Act,  1854,  which  incorporates 
the  Towns  Improvement  Clauses  Act,  1847,  provides  for 
the  appointment  of  commissioners  to  carry  the  Act  into 
(operation,  and  authorises  them  to  levy  a  rate  not  exceediny 
2s.  Gd,  in  the  pound  on  the  inhabitants  mithin  the  limits 
of  the  Act,  and  directs  them  to  apply  t1i>e funds  so  raised 
in  a  particular  manner.  The  2\ncns  Improvement  Clauses 
Act,  1847,  vests  the  management  oftlt>e  streets  within  the 
limits  of  the  Act  in  the  commissieners,  and  enacts  that 
tliey  shall  he  deemed  guilty  of  a  misdemeanour  for 
neglecting  to  repair  any  such  street,  and  sluill  he  liable 
to  be  indicted  in  the  same  manner  as  the  inJiabitants  of  a 
parish. 

Held,  that  the  commissioners  were  liable  to  an  action 
for  neglecting  to  repair  one  of  such  streets  at  tlie  suit  of  an 
individual  who  had  suffered  special  damage  thereby. 

This  was  an  action  brought  against  the  commissioners 
appointed  under  the  Byde  Improvement  Act  of  1854. 

The  declaration  stated  that  the  defendants  wrongfully 
suffered  and  permitted  a  certain  footway  in,  and  being 
part  of,  a  public  highway  in  the  town  of  Byde,  and  within 


the  limits  of  the  special  Act,  to  be  out  of  repair,  and  in  a 
condition  dangerous  for  foot  passengers;  and  a  certain 
round  paving  or  kerb-stone  was  then  negligently  and 
wrongfully  suffered  and  permitted  by  the  defendants  to 
be  at  the  end  of  the  said  footway,  so  that  the  said  footway 
was  terminated  abruptly  and  dangerously  to  foot  pas- 
sengers. And  the  same  then  was  left  by  the  def endiuits, 
after  daylight  had  ceased,  without  any  sufficient  or 
proper  light  to  warn  persons  lawfully  using  the  said 
footway  of  the  said  dangerous  state  thereof,  whereby  the 
plaintiff,  while  lawfully  using  and  walking  along  the 
said  highway,  after  daylight  had  ceased,  slipped  and  fell 
from  off  the  said  pavement  and  kerb-stone  and  the  said 
footway  and  broke  his  leg,  and  suffered  great  pain,  and 
was  otherwise  greatly  injured* 

Demurrer  and  joinder. 

The  Byde  Improvement  Act,  1854  (which  incorporates 
the  Towns  Improvement  Glauses  Act,  1847,  10  &  11  Vict. 
0.  54),  provides  for  the  appointment  of  commissioners  to 
carry  the  special  Act  into  operation,  and  authorises  them 
to  levy  rates,  not  exceeding  2&  6d.  in  the  pound  in  any 
one  year,  on  the  inhabitants  of  the  district  within  the 
limits  of  that  Act,  and  directs  them  to  apply  the  funds 
so  raised  as  follows: — (1)  To  the  payment  of  expenses  of 
obtaining  the  Act.  (2)  To  the  payment  of  interest  on 
any  money  borrowed  under  the  powers  of  the  Act.  (3) 
To  the  formation  of  a  sinking  fund  in  the  manner  pro- 
vided by  the  Act.  (4)  To  the  payment  of  the  expenses 
of  carrying  the  Act  into  execution,  so  far  as  they  are  not 
otherwise  provided  for. 

The  Towns  Improvement  Glauses  Act,  1847  (10  &  11 
Vict.  c.  34),  provides  (section  47)  that  the  management 
of  all  the  streets  within  the  limits  of  the  special  Act 
shall  belong  to  the  commissionerB  appointed  under  the 
special  Act;  (section  48)  that  the  commissioners  shall  be 
surveyors  of  all  highways  within  the  limits  of  the  special 
Act,  and  shall  have  all  such  powers,  and  be  subject  to 
such  liabilities,  as  the  surveyors  of  h^hways  are  invested 
with  and  subject  to;  and  that  the  inhabitants  of  the 
district  within  the  said  limits  are  not  to  be  liable  to  any 
highway  rate  or  other  payment  in  respect  of  the  high- 
ways in  other  parts  of  the  parish  in  which  such  district 
is  situated;  and  (section  49)  that "  the  commissioners  shall 
be  deemed  guilty  of  a  misdemeanour  for  refusing  or  ne- 
glecting to  repair  any  such  street  or  public  highway  within 
the  limits  of  the  special  Act,  and  shall  be  liable  to  be 
indicted  for  such  misdemeanour  in  the  same  manner  as 
the  inhabitants  thereof,  or  of  any  parish,  township,  or 
district  therein,  were  liable  before  the  passing  of  the 
special  Act." 

KarslaJte,  Q.C.  (H.  JSuUar  with  him),  for  the  defendants, 
in  support  of  the  demurrer,  dted  10  &  1 1  Vict.  c.  34,  ss.  47, 
48,  49;  Metcalfe  Y.  Hetherington,  11  Ex.  267;  and  Young 
V.  Davis,  7  H.  &  N.  760, 11  W.  B.  Ex.  735,  and  contended 
that  the  commissioners,  being  a  public  body,  were  not 
liable  for  an  act  of  omission  unless  they  were  proved  to 
be  guilty  of  personal  negligence;  that  the  commissioners 
could  only  raise  a  limited  amount  of  funds,  and  were 
bound  to  apply  the  funds  so  raised  in  a  particular  manner; 
and  that,  consequently,  in  order  to  show  a  good  cause  of 
action  against  them  in  respect  of  the  non-repair  of  a 
highway  within  the  limits  of  the  Act,  the  declaration 
ought  to  have  averred  that  they  had  funds  in  hand  avail- 
able towards  the  repairs  in  question. 

E.  U.  Bullcn,  for  the  plaintiff,  was  not  called  on. 

Gbompton,  J. — In  this  case  we  must  look  to  the  pro- 
visions of  the  Towns  Improvement  Glauses  Act  (10  &  11 
Vict.  c.  34).  If  we  could  see  that  they  were  necessarily 
inconsistent  with  the  local  Act,  and  that  the  Legislature 
could  not  have  intended  the  49th  section  of  the  Towns 
Improvement  Glauses  Act  to  apply  to  this  case,  it  would  be 
different.  But  that  is  not  the  case.  Now  we  have  before 
us  a  body  who  can  be  sued,  and  who  are  charged  with 
not  having  performed  the  duty  thrown  upon  them  by  the 
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Legialatnie  of  repairing  tke  highwajB^  in  oonaeqaeaoe  of 
which  an  individual  has  Buffered  a  apeoial  damage;  and 
the  question  before  us  is,  whether  any  aolioii  Ilea  against 
ihem  for  that  neglect.  The  oase  of  Yotmf  ▼.  Datns,  7  H.&N. 
768,  11  W.  B.  735,  whioh  has  been  relied  upon  by  the 
defendants,  does  not  aiq>ear  to  be  at  iJl  appHoable  to  the 
present  case.  That  was  well  oonsideied  by  us  in  the  Sx- 
ohequer  Chamber.  In  that  case  there  waasome  expressioa 
in  the  highway  Aot  to  the  effiaot  that  the  defendants 
should  repair  the  roads;  but  upon  looking  to  the  Aet  we 
found  that  they  were  the  servants  of  the  body  who  weve 
bound  to  repair,  and  that  the  final  obligation  to  lepaiv 
rested  upon  the  pari^;  and  we  therefore  held  that  the 
defendants  were  only  liable  aa  serrants  of  the  pariah,  and 
that  the  principle  respojidecU  tupcrior  applied  to  that  oasew 
It  was  there  remarked  that  the  Legislature  never  throws 
the  obligation  to  repair  the  highways  upon  two  bodies; 
and,  on  the  other  hand,  that  there  is  no  state  of  the  law 
with  regard  to  any  place  in  which  the  publio  have  not 
some  body  to  look  to  ior  the  repair  of  the  highways. 
Now,  the  "Towns  Improvement  Clauees  Act,  1847,** 
it  appears  to  mo  to  say  that  the  dofswlants  are  to 
be  held  guilty  of  a  misdeaeanonr  for  not  doing  ^e 
very  thing  whioh  they  are  alleged  in  this  declaraticm 
not  to  have  done.  [The  learned  judge  refened  to  the 
sections  of  **  The  Towns  Improvement  dauses  Act,  1847," 
cited  above,  and  proceeded.]  Those  sections  seem  to  me 
oleady  to  take  away  the  liability  of  the  parish  in  re^Mot 
of  the  non-repair  of  the  highways  within  the  Hmita  of  the 
special  Act;  and  can  it  be  said  that  a  liability  to  the  same 
extent  is  not  to  be  oast  upon  the  new  body  oieated  by 
that  Aot?  The  Aot  seems  to  me  expressly  to  oast  upon 
the  oommissioners  the  liability  in  respeot  of  aots  of 
omission;  for  the  non-zepaiv  of  the  highway  is  to 
be  a  miademeanoox.  It  ia  said  by  the  d^endants 
that  you  must  eoople  these  pvoviaionB  of  the  Towna 
Impvovement  ClaoseB  Act  wiA  the  provisions  of  the 
spcwnal  Act— the  Byde  Improvement  Act,  1854.  That 
Aot  provides  that  the  eommisBioners  are  not  to  levy 
a  nka  of  more  than  28.  6d.  in  the  pound  on  the  inhabi- 
tants within  the  limits  of  the  special  Aet  in  any  one 
year,  and  that  they  are  to  appn^riate  the  funds  so  raised 
in  a  par  iioular  way.  And  it  is  argued  that,  unless  you 
oan  show  that  the  oommissioners  had  funds  in  hand  suf- 
fioient  to  repair  the  highways,  there  is  to  be  nobody  to 
whom  the  publio  oan  look  for  the  repair  of  those  high- 
ways. I  cannot  think  that  that  is  t^  meaning  of  the 
Act  of  Parliament.  It  must  always  be  expected  that 
these  enactments  will  enable  the  pmbKc  to  kx^  to  one 
party  only  for  the  repair  of  the  highways,  but  will  care- 
fully provide  that  there  shall  always  be  one  party  liable. 
If  the  highways  in  a  pariah  get  out  of  repair,  the  parish 
must  get  funds  to  repair  them,  if  they  are  not  in  funds 
at  the  time.  As  soon  aat  they  are  found  guilty,  the  pro- 
cess goes  against  them  to  punish  them,  and  they  are 
oempelled  to  put  the  highways  in  repair,  and  I  think  the 
same  rule  must  i^ply  to  theoommissiooeca.  The  w^rds  of 
the  I^agislature  are  express  that  the  commissionerB  are 
to  be  in  the  same  condition,  as  to  repair,  as  a  parish  or 
township.  And  it  must  be  borne  in  mind  that  the  object 
of  the  Legtslature  is  not  only  to  punish  the  commissioners 
fox  their  omission,  but  praotioally  to  ensure  the  highways 
beiug  kept  in  repair.  In  this  oase,  I  prooeed  upon  the 
ground  that  by  the  49th  section  of  the  Towns  Imr 
provement  Glauses  Act,  the  commissioners  are  to  be 
deemed  g^ty  of  a  misdemeanour  immediately  that  any 
road  is  out  of  repair  which  they  ought  to  put  in  repair; 
and  that  by  their  unlawful  omission  in  this  case,  a  private 
person  has  suffered  special  damage;  and  I  think  thus  case 
comes  within  the  general  rule  of  law,  and  that  this  decla- 
ration is  sufficient. 

Blackburn,  J. — I  am  of  the  same  opinion.  The  case 
of  Metcalfe  v.  Hethcringtan,  11  Ex.  257,  is  not  in  point 
here.    There  the  declaration  showed  that  the  trustees  of 


the  harbour  cl  Maryport  had  not  remorsd  oerftain  ohi> 
struotiona  in  the  mouth  of  tha  haarhwit,  whcBeby'  tlM 
plaintifl  sufEeied  damage;  bat  itah^wed  naAhin^to  ysemm 
that  the  trustees  wwn  uadev  aay  oMigatiop  ta  kesjs  the 
harboar  free  from  ohstmotkm.  The  twistesa  weseiyed 
tolls;  and  the  deoasioa  ol  the  Oouxi  waa  thait  the  trastoss 
were  only  obliged  to  ke^  the  haibomr  free  temok  ebstruD* 
tion  if  they  had  funds  in  hand  applioaMa  to  tha  pnapesa^ 
and  that  the  declaration  should  have  shown,  VMhr  thsaa 
circumstances,  that  they  had  funds  in  hand.  Bah  tha  Court 
went  further,  and  decided  that^  upon  the  oonatrustion 
of  that  Act,  the  trustees  wete  not.  even  obliged  to  do  that 
because  they  had  the  option  of  applying  their  femda  to  a 
variety  of  objects  in  their  discvetioa,  and  that  oomsifr- 
quently  there  was  no  obligation  upon  them  to  a^^^  thek 
funds  to  cleaning  out  a  particular  part  of  the  harfaont. 
That  case  does  not  apply  in  the  slightest  degree  to  a  case 
like  the  present*  where  the  Towna  Im^eevemtnt  Clanses 
Act  casts  upon  the  oommissioners  in  positive  teems  the 
duty  of  repairing  the  highways  within  the  limits  of  the 
special  Act.  I  think  that  in  this  oase  tile  Legislature  has 
used  dear  and  express  language  to  say  exactly  what  thej 
did  not  say  in  the  case  of  Metcalfd  v.  HetheringUm — vi&, 
that  if  the  commissioners  do  not  repair  Uie  highways,  they 
shall  be  liable  for  their  neglect  in  the  same  way  as  a 
parish  or  township.  It  never  was  neoeasary  to  aver,  in 
the  easa  of  a  parish  or  towniUp,  that  they  had  funds  in 
hand;  and  it  is  not  neeessaiy  here.  Perhaps  the  limit 
put  upon  the  amount  which  can  he  leried  tokj  thvaw  a 
difficulty  in  the  way  d  the  plaintiff  getting  damages  whsA 
he  has  got  judgment;  but  I  do  not  see  how  it  oan  affoet 
our  judgment  upon  this  demwref . 

Judgment  for  the  plaintiff . 

Attorneys  for  the  plaintiff,  ILimjxto9i  j*  Burgitu 

Attorney  for  the  defendants,  O,  T,  Weodrooffe. 


C.P.  June  24. 

Nelson  and  Otheeb  v.  Couch  and  Oxh£b& 


Actum  at  common  kw  after  JMdgmetit  im  vsBi.  in  iJU  Ack^ 
miraUy  Cowri-^  CoUitUm  ait  $oa. 

To  a  declaration  in  an  action  at  commotio  Umfor  a  eol- 
Imon  at  fea,  the  de/endautg  pleaded  that  a  judgment  in 
rem.  had  been  recovered  in  the  Admiralty/  Court,  and  that 
execution  had  been  levied  bg  the  tale  of  the  df^fendtmts* 
vcfsel ;  the  damage  done  exceeded  the  amount  realised  by 
tlie  sale, 

Heldy  that  the  plea  was  no  answer  to  tlie  action. 

The  declaration  contained  a  count  for  a  collision  by 
the  ship  Leo  on  the  ship  iVc,  caused  by  the  nsf^igeffit 
navigation  of  the  Lea,  whereby  the  Peri  and  her  cargo, 
&C.,  were  lost. 

Plea  2. — That  before  the  commencement  of  this  action 
the  plaintiffs  did,  in  the  High  Court  of  Admiralty  of 
England,  then  lawfully  haviog  jurisdiction  in  that  behalf, 
duly  institute  a  cause  against  the  defendant's  said  ship 
Leo  and  the  freight  thereof,  for  and  in  respeot  of  the 
matters  complained  of  in  the  declaration,  and  for  the 
same  causes  of  action  therein  named,  and  thereupon  the 
plaintiffs  caused  a  warrant  to  be  duly  issued  out  of  the 
said  court,  commanding  the  manihal  of  the  said  court 
and  all  and  ringnlar  his  substitutes^  to  arrest  the  said 
ship  and  freight,  and  to  keep  the  same  imder  sa&  arrest 
until  he  or  they  should  receive  further  orders,  and  to  cite 
all  persons  who  had  or  claimed  to  have  aoy  right,  ^tle, 
or  interest  in  the  ship  and  freight,  to  enter,  within  six 
days  from  the  service  thereof  (inclusive  of  the  day  of  such 
service),  in  the  registry  of  the  said  oourt,  an  appearance 
in  the  said  cause,  and  further  commanding  the  said 
marshal  and  all  and  singular  his  substitutes,  to  warn  all 
the  said  persons,  that  if  they  did  not  enter  an  appearance 
as  aforesaid,  the  judge  of  the  said  oourt  would  proceed 
to  determine  the  said  cause,  and  to  make  such  order 
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th«TCiii  as  to  klm  shotiM  seem  rigbt.  And  the  detetL- 
duite  m^  that  tlie  said  «ianlnl  duly  a»«Btedtli«  mid  thtp 
and  frei^t,  and  ezeonted  the  said  warrasrt  aoDoidingr  ^ 
tibe  t«Di  and  purport  tliflxaof .  And  the  defendanta  for- 
tlier  msf  that  an  appeaEranee  whb  duly  entered  in  the  eaid 
oauM  hy  and  on  bekalf  of  the  owners  of  tlie  caxfo  of 
the  said  ship,  and  ^e  mm  of  MB7  fts.  Id.,  being  tlie 
Mnonnt  ^  the  freight  of  the  said  diip,  wae  paid  into  the 
legiitiy  of  the  said  oonrt  Andthede^dants  farther  say 
that  no  iqipearanee  was  entered  in  the  said  eaicae  for  or 
on  behalf  of  lAte  defendants^  the  owners  of  the  said  ship, 
and  thereapen  snoh  prooeedings  were  lawful]/  had  hy 
the  plahitift  in  the  sak  oonrt;  and  the  said  ship  witii  her 
tackle,  apparel,  and  fomitnre,  was  lawfully  decreed  by 
the  said  eovrt  to  be  sold  by  pnblie  aaotion,  and  the  pro- 
ceeds therecrf  to  be  paid  into  the  regis^f  of  iOie  said 
eenrt.  And  the  said  akvp  was  so  sold  by  pobtio  anotion, 
under  and  by  virtae  of  the  said  deovee^  f^  the  som  of 
AddOt  and  the  mid  warn  was  paid  into  the  registry,  and 
t^ecenpon  the  said  oanse  oame  on  for  hearing  before  the 
Judge  of  ^b»  said  court,  and  the  aaid  Judge  pronouneed 
lor  the  damage  preoeeded  for,  oondemned  the  proceeds  of 
the  said  TCsael  L00  and  fteight  theiein,  and  in  costs,  and 
dheected  the  sun  of  A957  4s.  6d.,  being  the  balance  of  the 
aaid  eale  and  the  amount  of  ^e  said  freight  (after  pay- 
iMDt  of  the  lawfal  expenaea  of  the  said  msniial  ordered  1^ 
the  said  court  to  be  paid  to  him  the  said  xaarshal),  to  be 
paid  cut  to  the  plaintifliB,  and  the  said  stun  was  so  paid  out 
to  the  plaintifiB.  And  the  defendants  say  that  aU  things 
had  been  done  and  performed,  and  all  tiaie  had  elapsed 
neceasaxy  to  make  the  said  proeeedlnge  in  the  said  Admi- 
ralty Court  ^alid  and  efliBCtual  in  tiie  law,  and  lading 
upon  the  plaintiilB  and  the  defendants  respeotirdy}  and 
tiiat  the  said  proceedings  and  eYeiy  of  them  were  insti- 
tuted by  the  plainiiffB,  and  the  said  deome  made  in 
ftmmr  of  the  idaintlffs  in  respect  of  and  oonceming  the 
eame  canse  of  action  in  the  dBotoraiion  sned  on,  and  not 
otherwise. 

BepUoation  2. — ^That  the  plalntiiAi  sue  not  for  the  re- 
covery of  the  said  moneys  so  paid  out  to  the  plaintiffs  as  in 
the  plea  mentioned,  or  in  respect  of  the  causes  of  action 
therelify  satisfied,  but  in  xespeot  of  the  residue  of  the  said 
damage  sustained  by  them  by  reason  of  t^e  said  alleged 
bi«U3h. 

DonurreiB  to  plea  2,  and  to  replioaticn  2. 

Archibald  (I/ueh,  Q.C.,  with  him),  for  the  plaintiffs, 
contended  that  the  plea  was  bad,  as  it  did  not  state  the 
amount  of  damage  sustained  l^the  plainti£b,  or  that 
tibe  defendants*  vessel  f etobed  its  full  value,  or  that  the 
collision  had  not  occunred  through  the  defaulter  with  the 
privity  of  the  defendants,  so  as  to  prevent  them  being 
liable  for  more  than  had  been  reooyered  in  the  Admiralty 
Oourt  He  contended  also  that  the  proceedings  in  rem, 
in  the  Admiralty  Oourt  were  no  bar  to  this  action.  He 
cited  the  John  and  Mary,  Swab.  Ad.  471 ;  Bronn  v.  TTtZ- 
^nmn,  15  M.  &  W.  391;  the  Mary  Caroline^  6  No.  Cas. 
536;  and  tbib  Bold  Bucclmgh,  7  Moo.  P.  C.  C.  267.  [He 
was  then  stopped  by  the  Court.] 

Brett,  Q,a  («/:  8fwi^  with  him),  for  the  d^endants, 
oontended  that  the  plaintiffs  might  have  brought  their 
action  hole  in  tbe  first  instance,  or  might  have  proceeded 
in  penmuu^  in  the  Admiralty  Court,  in  which  case  they 
might  have  recovered  the  fuU  amount  of  the  damage 
dome;  tha^  they  had  elected  to  prooeed  in  rem^  because 
tfa^  thereby  got  possession  of  the  defendants'  vessel  and 
that  haviiig  so  eleoted,  they  weie  bound  to  take  the  judg^ 
ment  as  flnaL  He  also  contended  that  the  judge  in  the 
Admiralty  Oourt  had  pronounced  judgment  for  the  whole 
damage  dohe.  He  referred  to  34  Yict  a  10,  ss.  14, 15, 
17  &  Id  Vm.  o.  104,  8.  504;  and  Coote's  Admiralty  Prac- 
tioe»  7,  6;  AtM  cited  the  Kalamaeoo,  15  Jur.  885,  and  the 
indgoieBt  of  Dr.  LusMngton  at  p.  886;  the  Mope,  1  W. 
Bob.  154;  the  Volant,  1  W.  Rob.  883,  8.C.,  1  No.  Cas.  508; 


Perry  v.  Barker,  18  Yes.  198;  and  the  John  and  Mary, 
eup» 

W1LL88,  J. — I  am  of  opinion  that  this  plea  cannot  be 
sustained;  my  brother  Williams  expressed  to  me  the  same 
<^inion  before  he  left  the  Court    The  plea  sets  up  the 
defence  of   res  atfjudicata ;    it   must   therefore   either 
show  a  merger  of  the  whole  cause  of  action  in  the  judg- 
ment which  it  alleges,  or  it  must  show  that  the  same 
matter  has  been  determined  between  the  same  parties, 
so  t^t  the  plaintiff  must  be  presumed  to  have  recovered 
all  that  he  could  be  entitled  to  in  this  action.   It  is  clear, 
from  the  old  cases  which  are  quoted  in  Com.  Dig.  tit. 
Action,  K.  1,  and  which  are  quite  consistent  with  the 
modem  ones,  tluHt  where  the  same  matter  has  been  con- 
sidered, and  the  plaintiff  has  hod  an  opportunity  in  a 
former  action  of  reoorering  that  which  he  sued  for  in  a 
later  one,  and  which  he  might  have  recovered  in  the 
former  one  but  for  his  own  fault, — the  former  judgment 
is  a  bar  to  the  later  action.    If  a  man  to  whom  £l/)00 
was  owing  brought  an  action,  in  which  he  sought  to 
recover  only  £5  as  the  amouz]^  of  his  debt,  and  then 
afterwards  brought  another  action  for  the  difference,  he 
could  not  recover  in  the  second  action,  on  the  ground 
that,  having  hod  an  opportunity  of  recovering  it  before, 
he  ought  to  have  done  so,  and  not  keep  <m  vexatiously 
harassing  his  debtor.    Yice-ChanceUor  Knight  Bruce,  in 
his  judgment  in  Bam  v.  Jaektan,  1  T.  &  C.  (Chancery), 
585,  discusses  the  civil  law  on  the  subject,  and,  though 
his  judgment  was  afterwards  reversed  by  the  Lord  Chan- 
cellor on  appeal,  yet  that  part  of  his  judgment  relating  to 
the  oivil  law  was  not  touched  upon.    He  quotes  the  fol- 
lowing from  Yoet,  at  p.  589 — **  Non  alitor  tamen  huic 
ezceptioni  locus  est,  quam  si  lis  terminota  denuo  moveatur 
inter  easdem  personas,  de  efidem  re,  et  ex  e&dem  petendi 
causa;  sic  ut,  uno  ex  his  tribus  deficiente,  cesset.    Eadem 
res  intelligitur  quotiens  apud  judicem  postericrem  id 
qusaritur  quod  apud  priorem    quaesitum  est.      Eadem 
petendi    causa    est    etiam,    licet    non    eMem    agatur 
actione,   sed  alio  judioii    genere    eadem    qusestio  ven- 
tiletur;    cum    eondem  causam    non    tam  actio  fooiat, 
quam  potius  origo  petitionis."      The  principle  is  ex- 
plained in  the  case  of  the  Bold  Buocleugh.    Here  the 
former  action  was  an  action  in  rem^  brought  to  establish 
against  the  vessel  a  lien  which  accrued  against  her  owing^ 
to  an  injury  committed  through  her  crew's  negligence.  It 
was  brought  to  obtain  compensation  as  far  as  possible 
from  the  proceeds  of  the  vessel.  The  object  of  the  present 
action  is  to  get  from  the  owners  of  the  vessel  personal 
damages;  those  damages  have  not  been  satisfied  unless 
the  proceeds  of  the  vessel  were  equal  to  or  greater  than 
them;  this  plea  does  not  show  whether  the  proceeds  were 
equal  to  the  amount  of  the  damage  sustained  or  not.    It 
appears  to  me  that,  one  of  the  actions  being  in  rem.,  and 
the  other  in  personam,  Hie  plea  must  show  that  the 
amount  recovered  in  the  former  action  is  the  same  as  that 
idiioh  is  sued  for  in  this  one.    We  have  been  pressed  by 
Mr.  Brett  to  say  that  the  former  judgment  was  for  the 
whole  amount  of  damage  sustained,  but  I  think  it  cer- 
tainly was  not.   Suppose  a  creditor  having  a  lien  on  certain 
tain  goods,  with  a  power  of  sale,  were  to  sell  and  get  enough 
to  satisfy  half  only  of  his  debt,  could  not  he  take  proceedings 
to  recover  the  other  half  of  his  claim ?  Of  course  he  could; 
and  why  should  not  the  pliUntiff s  here,  because  it  has 
been  requisite  for  them  to  go  to  a  court  to  enforce  their 
Hen?    Mr.  Brett  referred  to  the  Kalamazoo ,  where  Dr. 
Ludiington  refused  to  allow  proceedings  in  personam  to 
be  engrafted  upon  a  suit  in  rem.;  and  in  the  cose  of  the 
Fortvtnko,  2  Dod.  58,  Lord  Stowell  declined  to  allow  pro- 
ceedings in  rem.  to  be  taken  twice  at  the  suit  of  the  same 
parties,  for  the  some  cause  of  suit,  saying  that  such  a 
thing  would  not  be  permitted  except  on  strong  grounds. 
The  converse  of  .what  was  refused  in  the  Kalamazoo  was 
allowed  in  the  John  and  Mary,  which  was  cited  in  the 
argument^  where  a  plahitiff  having  sued  in  a  cause  of 


966 


THE  WEEKLY  REPORTER, 


[Aug.  8, 1863.]    VoL  XI. 


Ck>MMOK  Law. 


Bouillon  et  Ck>MPAONiB  r.  Luftok. 


Common  Law. 


collisioii  at  oommon  law,  and  reooyered  a  yeidiot,  was 
held  to  be  entitled,  on  the  defendants  turning  out  to  be 
insolyent,  to  sue  the  ship  in  the  Court  of  Admiralty,  eyen 
after  the  ship  had  been  transferred  to  a  third  person.  I 
therefore  think  that  this  plea  cannot  be  sustained. 

Btles,  J. — I  am  of  the  same  opinion.  The  plaintilb 
here  had  a  lien  on  the  ship;  the  case  is  just  the  same  as 
that  of  a  pledge  or  mortg^age,  I  cannot  see  why,  when 
they  haye  exhausted  their  lien,  just  as  in  the  case  of  a 
pledge  or  mortgage,  they  should  not  haye  recourse  to  a 
court  of  common  law  to  reooyer  the  residue  of  their  claim. 
The  case  of  the  John  and  Mary  is  a  yery  strong  one  in  the 
plaintiff's  fayour. 

WiLLLAMS,  J.,  had  left  the  court  before  the  conclusion 
of  the  argument. 

Judgment  for  the  plaintiffs. 

Attorneys  for  the  plaintiffs,  XvUon  ^  Goodman, 
Attorneys  for  the  defendants,  ClarUon,  Son,  ,$•  Cooper. 


C.P. 


June  22. 


Bouillon  et  Compagnie  v.  Lupton. 


Marine  insurance — Seaworthiness — Delay, 

Three  similar  policies  of  insurance  on  three  river  vessels, 
from  L,  to  O.,  contained  each  a  warranty  to  sail  on  or 
before  Avgust  15.  They  all  left  L.  before  tJie  15th,  The 
voyage  from  L.  to  A.  teas  down  a  river,  then  from  A.  to  M, 
there  was  a  short  sea  coasting  voyage,  and  then  from,  M,  to 
O.  a  long  sea  voyage.  On  leaving  L.  they  were  suitably 
equipped  for  the  river  navigation,  and  had  river  crews  on 
hoard  ;  they  could  not  have  their  masts  or  sails  up  on  aO' 
count  of  the  lowncss  of  the  bridges,  nor  could  they  Jiave 
their  ancJwrs  nor  some  other  heavy  things  on  board  for 
fear  of  dra^ving  too  much  water.  At  A.  tliey  were  made 
sufficiently  seaworthy  for  the  voyage  to  M.  They  were 
obliged  by  a  law  of  the  country  to  get  a  certificate  of  sea- 
worthiness at  M,  One  of  the  vessels  reached  M.  some  days 
before  the  others,  and  it  was  detained  until  the  others  had 
fitted  out  there,  which  was  dene  as  quickly  as  possible,  it 
being  deemed  advisable  they  should  all  start  in  company. 
They  left  M.  together  on  the  2Srd,  having  been  kept  three 
flays  by  stress  of  weather,  and  all  foundered  at  sea. 

Held,  in  an  action  on  the  policies,  that  the  vessels  being 
tit  for  each  part  of  the  voyage  at  the  time  of  starting  on 
it,  were  seaworthy ;  that  the  warranty  to  sail  before 
August  15th  was  complied  with  ;  and  that,  under  the  cir- 
cuvixtances^  the  delay  of  the  one  vessel  for  the  purpose  of 
sailing  with  the  others  was  reasonable. 

This  case  was  tried  before  Cockbum,  C. J.,  at  Kingston 
Spring  Assizes,  1863. 

The  declaration  contained  three  counts  on  three  poli- 
cies of  insurance,  which  were  exactly  similar,  on  the 
vessels,  Bourdon,  Papin  Xo,  1,  and  Papin  M.  6,  lost  or 
not  lost,  at  and  from  Lyons  to  Galatz,  and  while  there 
for  ten  days,  with  leaye  to  call  at  all  ports  and  places  in 
the  Mediterranean  for  all  or  any  purpose;  with  leaye  also 
to  tow  and  be  towed  without  its  being  deemed  any  deyia- 
tion;  hull  and  machinery  yalued  at  £6,000;  besides 
other  warranties,  warranted  to  sail  on  or  before  the  15th 
of  August,  1861;  ayerments  of  loss,  kc.  There  was  also 
a  count  for  money  receiyed  and  account  stated.  The 
only  material  pleas  were  the  5th,  6th,  and  7th.  The  5th 
was  to  the  first  three  counts — that  the  said  ships  and  pre- 
mises respectiyely  did  not  sail  on  or  before  the  15th  of 
August,  1861,  within  the  true  intent  and  meatiing  of 
the  warranties  contained  in  the  said  policies  respectiyely. 
The  6th  plea  was  to  first  three  counts — that  at  the  time 
when  the  said  ships  and  premises  respectiyely  separated 
and  set  sail  on  the  yoyages  respectiyely  insured  by  the 
said  policies  respectiyely,  they  were  respectively  not  sea- 
worthy for  the  reapectiye  voyages.    The  7th  plea  was  to 


first  three  ootmta — ^that  before  the  xeepeotive  loflses  in 
these  counts  mentioned,  the  said  ships  and  premiseB  ze- 
speoiively  wrongfully  and  improperly  delayed  proceeding 
upon  and  deviated  from  the  voyages  respectively  insored. 
The  three  vessels  were  river  steamezsyand  were  in- 
tended for  the  navigation  of  the  Danube,  and  their  in- 
iuranoes  were  effected  for  their  voyages  from  Lyons  to 
Galatz,  which  is  about  100  mUes  up  the  Danube.  The 
voyage  was  divided  into  three  parts — ^the  first  down  the 
Rhone,  from  Lyons  to  Aries,  which  is  at  the  mouth  of  the 
Rhone;  the  second,  from  Aries  to  Maneilles,  which  is 
between  twenty  and  thirty  miles;  the  third,  from  Marseilles 
to  GalatE.  The  Papin  Xo,  6  left  Lyons  on  the  24th  of 
July,  reached  Aries  on  the  28th,  and  arrived  at  Maraeilles 
on  t^e  29th.  The  other  two  left  Lyons  on  the  2nd  of 
August,  reached  Arks  on  the  6th,  and  arrived  at  Mar- 
seilles, the  Bourdon  on  the  7th,  and  the  Papin  No,  1  on 
the  8th.  When  the  vessels  left  Lyons  they  were  only 
equipped  for  the  navigation  down  the  Rhone,  during 
which  part  of  the  voyage  they  had  a  river  crew.  They 
could  not  be  ready  in  all  respects  for  the  sea  voyage  on 
leaving  Lyons;  for  instance,  th^  oould  not  have  their 
masts  and  sails  up  on  aooount  of  the  height  of  the 
bridges,  nor  could  they  have  their  anchors  and  some  other 
heavy  articles  on  board  for  fear  of  drawing  too  much 
water.  On  reaching  Aries  they  took  in  sea  captains  and 
some  of  their  seargoing  crew,  and  did  as  much  as  was 
required  to  render  them  fit  for  their  voyage  from  thenoe 
to  Marseilles.  They  could  not  get  everything  they  required 
for  the  voyage  from  Marseilles  to  Galatz  at  Aries, 
though  they  might  have  got  the  things  at  Marseilles,  and 
had  them  sent  to  Aries.  Th^  were  obliged  to  stop  at 
Marseilles  to  be  examined  as  to  their  fitness  for  the  sea 
▼oyage,  the  French  law  requiring  vessels  to  be  ex- 
amined and  to  get  certificates  previously  to  sailing; 
they  were  also  examined  at  Lyons  as  to  their  fitness  for 
the  river  voyage,  this  also  being  required  by  law.  The 
vessels  were  surveyed  by  officers  appointed  to  survey 
steamers  on  the  13th,  who  said  certain  rq>airs  ought  to  be 
done.  A  further  survey  was  made  by  the  eapitaine 
visitaire,  whose  duty  it  was  to  survey  all  vessels,  whether 
steamers  or  not;  and  he  directed  certain  stores  to  be  laid 
in  and  certain  repairs  to  be  done,  and,  besides  other  things, 
the  rudder  of  one  of  them  to  be  repaired.  On  the  19th  of 
August  he  surveyed  them  again,  and  found  all  his  orders 
had  been  carried  out,  and  gave  them  their  certificates. 
They  were  all  quite  ready  for  sea  on  the  20th,  but  oould 
not  start  till  the  23rd,  owing  to  stormy  weather.  The 
Papin  No,  6  might  have  been  got  ready  and  have  sailed 
before  the  other  two,  but  she  was  kept  back  in  order  that 
they  might  all  sail  together.  They  all  reached  the  Black 
Sea  in  safety  about  the  middle  of  October,  but  on  the  first 
day  of  their  being  in  that  sea  a  storm  came  upon  them, 
and  they  went  to  the  bottom.  The  jury  found  a  verdict 
for  the  plaintiffs  for  the  amount  claimed.  They  also 
found  as  to  the  Papin  No.  6,  that  if  it  were  not  justifiable 
for  her  to  wait  for  the  company  of  the  other  vessels,  her 
delay  was  unreasonable,  but  that  they  thought  her  waiting 
was  justifiable,  and  that  a  prudent  captain  would  have 
kept  her  in  order  that  they  might  go  together.  Leave 
was  reserved  to  the  defendante  to  move  to  set  this  verdict 
aside,  and  instead  thereof  to  enter  one  for  them,  on  t3ie 
grounds — 1st,  that  the  warranties  as  to  sailing  on  or 
before  the  15th  of  August,  1861,  were  not  oompHed  with; 
2ndly,  that  the  vessels  were  bound  to  sail  on  or  before 
that  day,  properly  equipped  for  the  voyage,  without  being 
afterwards  delayed  for  the  purpose  of  preparations,  and 
being  made  ready  for  the  voyage;  3rdly,  that  the  veasels 
were  not  fit  and  ready  and  in  a  proper  state  for  the  voyage, 
and  that  the  delay  at  Marseilles  was  not  justifiable;  4thly, 
that  the  vessels  were  not  seaworthy  at  Lyons,  nor  at  the 
time  of  commencing  their  voyage  in  the  open  sea;  and 
as  to  the  vessel  Papin  No.  6,  on  the  further  ground  that 
the  delay  at  Marseilles  in  waiting  for  the  other  vessels 
was  not  justifiable. 
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BoviUy  Q.Cy  obtained  a  rule  on  all  these  grounds,  and 
also  a  rnle  for  a  new  trial  as  to  the  Papin  No.  6,  on  the 
ffround  of  the  yerdict  being  against  the  eyidence. 

Horace  Lhyd  and  Wathin  Williams  (Lush,  Q.C.,  with 
them)  showed  canse,  and  contended  that  the  yessels  haying 
sailed  from  Lyons  before  August  15,  had  complied  with 
the  warranty  to  sail  on  or  before  that  day,  and  that  it 
was  impossible  for  them  to  haye  been  fitted  for  the  sea 
yoyage  when  they  left  Lyons.    They  compared  this  case 
to  that  of  yessels  sailing  for  the  Greenland  fisheries, 
which  take  on  board  sufficient  tackle,  &o.,  to  render  them 
fideaworthy  for  their  passage  to  the  Orkneys,  and  there 
take  on  board  other  tackle  and  extra  crew.    They  also 
contended  that  the  detention  of  the  Papin  No.  6,  for  the 
purpose  of  sailing  in  company  with  the  other  two  yessels, 
was  reasonable,  and  that  the  finding  of  the  jury  had  de- 
termined this  point.    They  referred  to   a  French  law 
passed  in  1791;  and  1  Amould  on  Insurance,  2nd  ed.  648; 
and  cited  JSiccard  y.  SJiepJierdy  14  Moore,  P.  C.  C.  471; 
Dixon  y.  Sadler,  5  M.  &  W.  405,  and  the  judgment  of 
Parke,  B.  at  p.  414;  Gibson  y.  Small,  4  H.  of  L.  Cas.  853; 
Bond  y.  Kutt,  CJowp.  601;  Thellusson  y.  Fergusson,  Doug. 
861;  JRidsdale  y.  Nemnham,  8  M.  &  S.  45G;  at  Nisi  Pnus, 
4  Camp.  Ill;  PiUegrem  y.  Pringle,  3  B.  &  A.  614;   Cook- 
rane  y.  Usher,  2  C.&M.681,inEx.  Ch.lC.M.  &:R.  809; 
Bond  y.  Oonsales,  2  Salk.  445;  Pelhj  y.  Moyal  Exchange 
Assurance,  1  Burr.  841;  Kingston  y.  £nibbs,   1  Camp. 
508  n. 

Bony  man  (Bonill,  Q.C.,  with  him),  in  support  of  the 
rule,  contended  that  the  warranty  to  sail  on  or  before 
August  15th  was  not  complied  with;  that  the  yessels 
ought  to  sail  on  the  yoyage  insured  within  that  time, 
which  they  had  not  done;  that  they  should  haye  done 
what  was  requisite  in  the  way  of  repairs,  and  obtained 
their  necessary  stores,  in  time  to  enable  tiiem  to  sail  on 
the  yoyage  insured  by  the  1 5th,  and  that  the  stores  which 
they  were  ordered  to  lay  in,  and  the  repairs  which  they 
were  desired  to  haye  done,  should  haye  been  laid  in  and 
done  at  Lyons,  or  at  the  latest  at  Aries.  He  contended, 
also,  that  the  Papin  No.  6  was  imreasonably  delayed  at 
Marseilles.  He  commented  on  some  of  the  cases  cited  on 
the  other  side,  and  cited  in  addition  Lang  y.  Anderdon, 
3  B.  &  C.  495,  and  the  judgment  of  Abbott,  C.J.,  at  p. 
499;  Graham  y.  Barras,  5  B.  &  A.  1011;  the  judgment 
of  Lord  Wensleydale  in  Biccard  y.  Slieplverd,  at  p.  495; 
G*Beilhj  y.  Boyal  Exchange  Assurance,  4  Camp.  249,  and 
(yBcUly  y.  Oonne,  4  Camp.  249. 

WiLLES,  J. — ^This  is  a  case  which  presents  features 
of  novelty.  If  we  had  been  of  opinion  that  the  noyelty 
was  in  principles  of  law,  we  should  have  taken  time  to 
consider  our  judgment;  buttafter  hearing  the  argument, 
we  think  that  the  law  on  the  subject  is  clear,  and  that 
the  noyelty  exists  only  in  the  facts  of  the  case.  The 
novelty  and  peculiarity  consist  in  this,  that  the  first  hun- 
dred miles  of  the  voyage  are  in  a  river,  in  which  the  con- 
ditions of  navigation  are  entirely  distinct  from  those 
during  the  completion  of  the  voyage  to  the  port  in  which 
the  insurance  was  to  come  to  an  end.  That  circumstance 
alone  leads  to  the  necessity  of  that  course  of  business 
being  pursued  which  the  facts  show  to  have  been  usually 
adopts  by  parties,  and  to  be  the  course  of  convenience, 
by  which  it  became  necessary  that  the  vessel  should  be 
fit  for  navigation  down  the  river  only  when  she  started, 
and  not  also  for  the  navigation  in  the  sea,  as  she  was  re- 
quired afterwards  to  be.  To  exemplify  this  it  is  enough 
to  select  the  following  facts — that  the  vessels  could  not 
go  down  the  river  with  their  masts  up  on  account  of  the 
lowness  of  the  bridges,  and  could  not  us6  sails,  but  were 
obliged  to  use  steam;  they  would  require  an  amount  of 
pilotage  which  would  be  unnecessary  when  they  got  to 
sea;  they  must  complete  the  river  navigation  in  a 
state  in  which  they  could  not  perform  their  sea 
Toyage;  a  vessel  sailing  from  Lyons  to  C^alatz  could 
only  be  prepared  for  river  navigation  on  leaving  Lyons. 


These  are  the  only  facts  necessary  to  be  touched  on.  I 
come  now  to  the  warranties  of  seaworthiness,  and  to  sail 
on  or  before  the  15th  of  August,  1861.  It  is  impossible 
to  read  these  warranties  in' the  sense  that  the  vessels  were 

m 

to  sail  from  Lyons  in  a  fit  state  to  complete  their  voyages 
to  Galatz;  the  fact  must  have  been  known  to  both  parties, 
that  such  a  contract  would  make  it  impossible  to  com* 
plete  the  voyage  at  all;  the  necessity  of  the  case,  there- 
fore, compels  us  to  neglect  that  construction.    Now,  first, 
as  to  the  warranty  of  seaworthiness;    It  must  have  a 
different  meaning  in  different  portions  of  the  yoyage. 
There  is  one  kind  of  seaworthiness  for  the  passage  down 
the  Rhone,  and  another  kind  of  seaworthiness  for  the 
passage  from  Aries  to  Marseilles,  and  another  kind  from 
Marseilles  to  the  Danube.    As  to  the  seaworthiness  from 
Aries  to  Marseilles,  Aries  was  the  proper  place  for  a 
vessel  to  change  its  state  from  being  equipped  suitably 
for  river  navigation  to  a  condition  adapted  for  sea  navi- 
gation.   Spars  and  sails  might  possibly  be  collected  at 
Aries  and  supplied  to  yessels;  but  was  it  reasonable  that 
the  plaintiffs  should  be  expected  to  take  them  there?  or 
was  there  any  delay  which  would  prejudice  the  insurers? 
I  think  there  was  not.    Months  would  have  been  lost  if 
the  vessels  had  had  to  wait  at  Aries  while  their  tackle 
was  being  taken  there.    According  to  a  French  law  of 
1791,  the  yessels  would  have  been  obliged  to  stop  at  Mar- 
seilles to  get  their  certificates,  supposing  them  to  have 
got  their  fittings  at  Aries ;  it  seems  to  me,  therefore,  that 
staying  at  Aries  would  have  caused  most  delay.     In  re- 
spect to  delay  at  Marseilles,  if  Sir  G-.  Honyman  had  satis- 
fied the  Court,  in  his  analysis  of  the  evidence,  that  any- 
thing might    have    been    completed    at   Lyons  which 
occasioned  delay  at  Marseilles — such,  for  instance,  as  the 
repair  of  the  rudder  he  would  have  succeeded,  if  he  had 
shown  from  the  evidence  that  the  damage  to  the  rudder 
was  done  before  the  vessel  left  Lyons,  and  not  in  the 
course  of  her  passagfe  down  the  Rhone,  and  also  that  delay 
occurred  at  Marseilles  through  the  repairs  done  to  the 
rudder;  but  of  this  latter  fact  there  is  no  evidence. 
It  cannot  be  doubted  that  while  the  masts  were  being 
put  in  the  rudder  might  be  repaired.    Now  suppose  a  case 
in  insurance  law  in  which  there  were  distinct  portions  of 
the  yoyage  and  distinct  requisites  for  each  portion.  Such  a 
case  was  Biccard  v.  Sliepherd.  The  Privy  Council  felt  con- 
siderable difficulty  in  that  case  as  to  loading  the  cargo  at 
the  first  and  second  ports;  and  it  received  great  considera- 
tion at  the  hands  of  Lord  Wensleydale,  who  says  in  his 
judgment,  at  p.  491,  *'  Some  propositions  in  the  doctrine 
of  the  implied  warranty  of  seaworthiness,  which  form  a 
part  of  every  contract  of  marine  insurance  on  voyages 
(for  to  time  policies  it  does  not  apply),  are  perfectly 
settled.  They  are  laid  down  in  the  case  of  Bixon  v.  Sadler, 
in  which  I  gave  the  judgment  of  the  Court  of  Exchequer, 
with  the  concurrence  of  my  brethren,  founded  on  the 
principle  laid  down  in  several  cases.    There  is  an  implied 
warranty,  in  every  insurance  of  a  ship,  that  the  vessel 
shall  be  seaworthy,  by  which  it  is  meant  that  she  shall 
be  in  a  fit  state  as  to  repairs,  equipment,  and  crew,  and  in 
all  other  respects,  to  perform  the  voyage  insured,  and  to 
encounter  the  ordinary  perils  at  the  time  of  sailing  upon 
it.     If  the  assurance  attaches  before  the  voyage  com- 
mences, it  is  enough  that  the  state  of  the  ship  be  commen- 
surate to  the  then  risk,  and  if  the  voyage  be  such  as  to 
require  a  different  complement  of  men  or  state  of  equip- 
ment in  different  parts  of  it,  as  if  it  were  a  voyage  down 
a  canal  or  river,  and  thence  to  and  on  the  open  sea,  it  is 
enough  if  the  vessel  be  at  each  stage  of  the  navigation  in 
which  the  loss  happens  properly  manned  and  equipped 
for  it.    But  the  assured  makes  no  warranty  to  the  under- 
writers that  the  vessel  shall  continue  seaworthy."    Lord 
Wensleydale  contemplated  a  case  of  this  very  kind  when 
he  spoke  of  a  vessel  being  properly  manned  and  equipped 
for  each  stage  of  the  navigation.    Is  it  reasonable  to  say 
that  no  time  shall  be  allowed  for  a  vessel's  changing 
its    state?    If    a    change    may   take    place,  it    seems 
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to  me  that  the  owner  is  entitled  to  reMonahle  time  for 
makinf  the  change,  X  oome  no w  to  the  qnestion  of  tionew 
In  dii^OBing  of  the  question  ef  eeavorthimeM,  I  hsYO 
oonadexed  the  point  aa  to  the  deiiatian  of  the  Tonels 
Baurdtn^  and  Pa^j^n  Ho,  1  in  delating  at  Maiaeillea  for 
theiv  outfit  Now  a«  to  Papin  iVa.  6.  The  role  is  otear 
that  a  "vessel  is  not  to  be  taken  to  hare  sailed  nntil  she 
has  started,  bound  for  her  jtort  of  destination,  and  dnlj 
prepared  for  the  yoyage.  So  it  was  laid  down  in  Mididale 
Y.  Nmnham  by  Lord  KUenborongh,  where  the  ship  was 
loaded  at  Portneuf  ,  which  lies  about  thirty  miles  above 
Quebec,  upon  the  ri^er  St^  Lawrence,  and  where  the 
yessel  had  to  drop  down  the  St.  Lawrence  to  Quebec, 
and  there  discharge  some  of  her  river  crew,  and  take  in 
some  others;  it  was  held  that  the  ship's  dropping  down 
from  Portneuf  to  Quebec  was  not  a  sailing  on  the  Yoysge. 
So  also  in  the  case  of  JPittegrrw  y.  PHngUy  where  the 
yessel  had  to  go  down  the  BaUyshannon  river,  the  water 
on  the  bar  at  the  mouth  of  which  was  too  shallow  to 
admit  of  the  vessel's  crossing  with  the  amount  of  ballast, 
which  she  required  for  her  voyage  across  the  Atlantic, 
and  in  consequence  she  had  to  take  in  thirty-five  tons 
more  ballast  after  she  had  passed  the  bar;  the  Court  held 
that  dropping  down  the  river  was  not  a  sailing  on  the 
voyage.  This  case  and  some  others  are  quoted  in  1 
PhiUips  on  Insurance,  427,  428.  In  neither  of  these 
cases  was  it  necessary  to  divide  the  voyage  into  distinct 
portions,  so  that  they  should  be  seaworthy  for  each  par- 
ticular portion.  Here  the  vessels  left  Lyons  in  a  state  of 
preparation  for  their  voyage  down  the  river,  and  in  the 
st»te  in  which  they  were  obliged  to  be  for  that  portion  of 
the  voyage,  in  the  above  cases  the  vessel  was  not  sea- 
worthy when  she  left  the  place  where  her  vc^yage  com- 
menced; but  here,  looking  at  the  construction  which  it 
is  necessary  to  adopt,  and  having  regard  to  the  warranty 
of  seaworthiness  that  they  left  in  the  state  in  which 
they  were  legally  obliged  to  be  on  leaving  Lyons,  I  think 
they  sailed  in  time,  having  left  that  port  as  these  did 
before  the  specified  time.  We  should  be  acting  wrongly 
if  we  applied  Lord  Wensleydale's  judgment  to  a  war- 
ranty of  seaworthiness,  and  did  not  do  so  to  a  warranty 
to  sail  before  a  particular  day.  As  regards  the  Papin 
No,  6,  the  facts  are  different  from  those  which  I  have 
been  considering.  She  left  Lyons  on  the  24th  of  July,  and 
reached  Marseilles  on  the  29  th.  I  think  it  was  not 
necessary  to  get  her  ready  to  sail  on  or  before  the  15th 
of  August,  but  that  it  was  requisite  to  prepare  her  for 
her  voyage  within  a  reasonable  time.  The  question  is,  was 
this  done.  The  Bourdon  left  Lyons  on  the  2nd  of  August, 
and  reached  Marseilles  on  the  7th ;  the  Papin  No,  X 
left  on  the  2nd,  and  reached  Marseilles  on  the  8th.  All 
diligence  was  used  in  getting  them  ready  for  sea. 
But  there  is  no  doubt  that  the  Papin  No,  6  might  have 
been  got  ready  sooner  than  she  was;  that  she  might  have 
completed  her  outfit  earlier  than  she  did.  It  was  consi- 
dered advisable  that  she  should  sail  with  the  other  two 
vessels,  and  she  was  kept  back  in  consequence.  The  ques- 
tion is,  whether  there  was  any  evidence  that  this  delay 
was  reasonable.  What  is  a  reasonable  time,  has  reference 
to  what  has  to  be  done.  There  may  be  circumstances 
affecting  the  safety  of  the  vessel — such  as  there  may  be  a 
gale  of  wind  blowing  in  the  evening,  and  not  in  the 
following  morning.  It  is  a  question  for  the  jury  whether 
there  be  imreasonable  delay  or  not.  There  was  the  evidence 
before  them  of  a  captain  in  the  French  navy,  who  said 
that  he  should,  as  a  reasonable  man,  have  kept  back  the 
Papin  No.  6  until  the  other  two  vessels  wore  ready,  in 
order  that  they  might  all  sail  together.  It  is  true  that 
he  gave  as  a  reason  that  he  should  be  sorry  to  sail  with- 
out company  in  such  a  vessel;  but,  looking  at  this,  I 
cannot  say  that  there  was  no  evidence  to  go  to  the  jury 
that  a  prudent  owner,  uninsured,  would  have  waited  for 
the  other  vessels. 

Btliub,  J. — I  am  of  the  same  opinion.   I  entirely  agree 


wiUi  whiiA  haa  fallen  from  my  bioth«r  WiUes^  and  ha  has 
gone  to  InUy  into  the  oaaa^  that  ttaw^  is  only  ooa  ipoial 
on  whioh  I  propooe  to  add  anything— -that  ia  with  rala* 
renoe  to  the  delaj  of  the  Papin  No.  6,  at  MarBeilles.  In 
additioa  to  the  reasonabte  consideration  for  the  Uvea  of 
akd  crew,  I  think  it  was  the  jilain  intention  of  the 
parties  that  the  vessela  should  all  sail  in  company,  if  no 
extraordinary  delay  were  occasioned  thereby.  The  pro- 
vision in  each  policy  giving  the  Tsssel  leave  to  tow  and 
be  towed  without  it  b«ing  deemed  a  deviation,  shows  iHAs 
to  have  been  In  the  min&  of  the  parties. 

Williams,  J.,  left  the  €!ourt  abortly  before  tho  arfvt* 
ment  was  concluded. 

^ule  diiokarffed^ 

Attorney  for  the  plaintiffs,  SorrelL 

Attorneys  for  the  defendant,  Waltont  4'  ^^^ 


O.P. 


Babkeb  v.  Hiohlst. 


MayM. 


Collision  at  sea — Admiralty   bond — Authoriiff  of  ihip*S 
hvshand  to  pledge  the  credit  of  a  part  owner, 

A  skip  beitif  arretted  in  the  Admiralty  Court  for  a  ceiU 
lisian  at  sea,  the  plaUUiff,  at  the  request  of  P,  (the  Mp*M 
husband),  nhQ  was  the  omner  of  sixty-two  sim^y-fimrih 
shares,  entered  into  a  bond  for  her  release,  as  reqii^red  bf 
tlie  Admiralty  Court ;  the  defendant,  who  was  the  owner 
of  the  otiker  two  siaftyfourth  shares,  beimg  iynorant  of  the 
fact.  Judgment  was  given  against  P.  in  the  Admiralty 
Court,  but  he  Juid  become  bankrupt;  and  the  defendant  had 
to  pay  the  amount  fur  which  he  had  become  bound.  The 
vessel  was  lost  at  sea. 

Held,  that  P.  had  acted  within  the  scope  of  his  authority 
in  pledging  the  dffendanVs  credit,  and  that  tlie  plaintiff 
was  entitled  to  recover  from  the  defendant  the  sum  he  had 
paid. 

This  case  was  tried  b^coe  Byles,  J.,  at  Guildhall,  at 
the  sittings  after  Hilary  Term.  The  first  count  of  the 
declaration  was  to  the  effect  that  the  plaintiff  and  one 
Coleman,  as  sureties,  entered  into  a  bail  bond  in  the 
Court  of  Admiralty  for  the  payment,  in  the  ev^it  of  the 
defendant  and  one  Pearson  not  paying,  of  what  might  be 
adjudged  by  the  Court  of  Admiralty,  not  exceeding  £500, 
in  a  cause  of  damage  against  ^e  Wesley  by  the  owners 
of  the  Antelope,  on  the  defendant's  promising  to*  indem- 
nify him.  The  sum  adjudged  was  £211  4s.,  whioh  the 
defendant  and  Pearson  not  paying,  the  plaintiff  and 
Coleman  were  obliged  to  pay  between  them;  but  the 
defendant  had  not  repaid  the  plaintiff  what  he  had 
paid,  nor  other  expenses  which  he  had  been  put  to.  There 
was  also  a  count  for  money  paid  and  on  an  account  stated. 
The  defendant  pleaded  the  general  issue,  and  other  pleas 
which  are  not  materiaL  The  following  are  the  facts  of 
the  case: — 

The  defendant  was  owner  of  two  sixty-fourths  of  the 
ship  Wesley,  and  Pearson  was  owner  of  the  other  sixty- 
two  sixty-fourths,  and  was  managing  owner  and  ship's 
husband.  On  the  17th  of  September,  1860,  a  oolHaion 
took  place  in  the  Thames  between  the  WesUy  and  the 
Antelope,  and  a  suit  was  instituted  in  the  Admiralty 
Court  against  the  Wesley  by  the  owners  of  the  Antelope^ 
and  the  Wesley  was  arreted  by  a  warranty  of  the  Court  of 
Admiralty.  At  the  time  of  the  arrest,  Pearson  was  in. 
England,  but  the  defendant  was  abroad.  Pearscm  put 
the  matlier  in  the  hands  of  Hargreaves,  his  London  agent, 
who  got  the  plaintiff  and  Coleman  to  sign  a  bail  bond  on 
the  22nd  of  September  for  the  release  of  the  ship.  The 
WesUy  was  then  released,  and  went  on  trading  as  before, 
and  earned  freight^  and  the  defendant  receiv^  his  share 
of  the  profits.  Early  in  1862  the  Wesley  was  wreeked. 
and  the  insurance  on  it  was  paid,  the  defendant  receivi]]^ 
his  share,  amounting  to  ab^t  £800.  The  suit  in  the 
Admiralty  Court  against  the  defendant  and  PearsoQ^  aa 
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18«2  fer  4211  4a.  te  teaM||«is  iateNil,  «Dd«o«te,  I7 
BttBran^eiik  wlio  w»i  wwdwilag-  tte  xMliber  far  PennRBL 
The  defaduit  diA  not  know  of  like  ooUiaim,  nor  of  tihe 
00ttlem«ttt  of  tte  «Bit,  tm  NdTOntac,  ld6d.  M  OB|»toMi> 
ber,  1862,  Pesnoix  ta^Bte  »  builani{it  On  ikm  HI  sf 
October,  1862,  PiMtnon,  tko  def0D««i]*»  tto  pkaMm,  mA 
Oelenum,  went  oid&nd  to  pay  tkia  i&211  4b.  by  m  atoaMoA 
of  the  Gout  of  iUtarfimlty.  Neither  P«waon  Mr  «ke  ^b- 
fettdflttt  paid,  bo  the  ^hiintttf  wnd  OoleMm  were  obti|ied 
t»doKsaaMl]Mid£10S  12a.eaoh.  Byiea,  J^  lizooled  a 
v«fdi0l tpo  be  <At«Ml  forl^ plBinttff  for  £106  12a.,  and 
iparra  leave  to  the  defendant  to  nonro  ta  aefc  <^!s  TEodiot 
wmk^y  aad  teafcaad  tiiareof  to  enter  a  twdlDt  ftur  him,  on 
the  gfioUid  that^  vider  the  okottBurtaseaa  prorad,  the 
platntift  was  nol  enti61ed  to  neo^?^,  and  that  neilher 
Peazeon  nor  'Bstgrnktes  had  a  tight  to  bind  the  da- 
fendant  so  as  to  make  him  liaMe  to  the  expenaae  paid 
hy  the  phdntiff  as  mufety. 

Denman,  Q,C,  in  Easter  Term,  obtained  a  rule  acooxd- 
ingly. 

Jfv  Smith,  Q,C.y  and  ffanmrn^  ihewed  oanse,  and  oon- 
^ended  that  the  managing  owner  ol  a  ship  has  power  to 
cbo  411  thai  in  the  ordinary  managuaent  of  a  ship  is 
meoesaaiy  to  be  done,  though  he  has  no  authority  to  iiKuze 
-tiie  aharea  of  hia  oo-owners,  or  Tolimtarily  to  enter  into 
m  hi^WBait  withont  their  eonoonenoe;  bat  that  where  the 
tihip  is  pitt  into  enoh  a  position  by  the  Uw,  or  the  ele- 
Bsenis*  that  SMae  eKpenae  mist  be  hionrred  in  order  to 
ezferieate  it  Atom  the  diffionl^,  the  managing  owner  has 
sMitharily  to  inoar  the  ei^ense,  and  that  this  partfoalar 
expense  Was  dearly  within  the  soope  of  his  authority, 
and  that  it  was  the  beet  thing  that  eeuld  be  done  under 
the  eirouiBBtatteea  Th^  oentended,  also,  that  the  ma- 
naging owner  had  power  to  delegate  his  authority  in  this 
matter.  They  xefened  to  Abbott  on  ^u|^>ing,  9th  ed., 
^;  Stol^tm  Agen«y»S2(  andotted  O^le  t.  Wran§ham, 
quoted  in  Abbott^  9th  ed«*  86;  IVemh  y.  Baokk^Hte,  6 
Bnnr.  2727;  BM  ▼.  BwupkriM,  2  Staife.  845 1  OampbeU 
▼.  Steit^  6  Dow,  116,  185;  WMfoeU  v.  Perrin,  4  a  B. 
N.  &  412;  3f<^oAMOii  v.  0ht9r,  5  £.  &  B.  419;  Mich  t. 
Ooe^  Oowp.  686.  [Btlbb^  J.,relarfedto  J^rmfttf  ▼.  Mmard, 

17  a  a  1090 

Dmrnan,  {f.C,  and  MUmtr4,  in  sspport  ei  the  rule, 
contended  that  Pearson,  the  managing  owner  or  Chip's 
husband,  had  no  right  to  pledge  the  ciedit  of  ti»e  defnt- 
dant;  that  if  the  t^fendant  had  to  pay  this,  there  would 
be  no  Hmit  to  whttt  he  might  have  to  pay;  that  it  might 
be  better  for  a  peteon  that  the  ridp  should  be  st^d,or  that 
he  should  give  up  his  lAiare  in  it,  than  be  held  liable  fbr 
sadk  damages  and  ooets  as  these.  They  oontended,  also, 
that,  even  S  Peanon  had  power  to  pledge  thedefendanf^ 
cre^  he  oouM  not  delegate  his  power  to  Haigreaves; 
and  that  there  was  no  privity  of  oonttuot^between  Har- 
greaves  and  the  plalntdff.  They  referred  to'  17  ft  18  Yiot. 
c.  104,  s.  504;  and  cited  Sims  r.  Brittain,  4  B.  &  A.  875; 
fffilme  V.  Smith,  7  Bing.  709;  JBt  parte  Mapie,  1  Q.  B. 
982;  Bflskinsr,  Slofttm,  Lee's  Cam»,  temp.  Hazdwioke, 
376;  ChappeU  v.  Bray,  9  W.  B.  17;  Stewart  V.  Ball,  2 
l>ow,  29;  Hatttm  v.  BmfU,  8  H.  ft  N.  500;  Bam^Mdfe  X, 
Be  la  OeuSe,  3  C.  B.  742. 

Our.  adv.  wU, 

July  6. — The  judgment  of  the  Ooort*  was  now  dehveied 
by  Williams,  J. — ^The  defendant  in  this  action  was  part 
owner  of  a  vessel  which  had  been  arrested  in  the  Admi- 
ralty Court  in  a  suit  for  collision.  The  defendant  held 
two  sixty-fourth  shares  only:  iht  other  co*owner  held  the 
remaining  sixty-two  sixty-fourth  shares,  and  acted  as 
ship's  husband  and  managing  owner.  He,  in  order  to 
obtain  the  release  of  the  ship,  procured  the  plaintiff  and 
another  person  to  become  bail  for  the  ship  in  the  Admi- 


*  Eble,  0  J.,  and  Williams,  Wilses,  and  Btles,  JJ. 


«ally  Oovrt^  and  the  ship  was  thereupon  retoiaed.  The 
eait  tarmfaated  in  fhvosir  of  the  owner  of  the  injured 
veaseL  Hkb  managing  owner  of  the  defendants  vessel 
becaime  bankrupt^  and  the  ship  itself  was  afterwards  lost. 
The  bail  hMwing  eaeh  paid  tiiehr  pioperihareof  the  money 
dna  on  the  bail  bond,  the  plahrtiC,  aa  one  of  them,  sued 
the  defaodant  jn  this  action  to  reoover  his  portion  of  ttie 
mensympaid.  Attiietrialb^oieMr.  Justioe  B^k)s,the 
pkrinttff  oMained  a  vadiot»  but  leave  was  gtven  to  the 
defendant  to  nmve  to  entw  a  nonsuit  The  ships  hus- 
band or  managing  owner  is  an  agent  appointed  by  the 
other  ovniers  to  do  what  is  neoessary  to  onaHe  the  ^lip 
to  preaeoate  her  voyage  send  earn  freight  In  this  case  it 
waa  abaoiataly  neceasaxy  to  release  tlra  ship  from  the  Ad- 
miralty proeesB:  it  was  aa  neaaasary  aa  it  would  have  been 
to  employ  sahwm  had  the  vessel  taken  the  ground  and 
bean  ui  danger  oi  destructton,  in  which  oaae  the  salvors, 
in  addition  to  the  seeurity  aifofded  them  by  their  mari- 
time Uan,  might  bring  an  aotfon  against  the  owners  (see 
J^fenmamr.  WaUera,  3  B.  ft  P.  612).  We  think  that  the 
managing  owner  was  not  bound  to  d^KMait  money  out  of 
his  own  paoket»  or  to  mortgage  his  own  shares,  tnr  to  k^ 
potiiecate  the  ship,  but  that  he  might  do  what  was  neoes- 
ssffy  aocording  to  the  rules  of  the  Admiralty  Court. 
ThoBs  rules  enabled  him  to  obtain  a  rdease  of  the  ship 
by  merely  procuring  bail  for  damages  and  costs.  The 
hardrfiip  on  the  defendant  is  undoubtedly  great,  but  that 
arises  horn  the  faota,  ^at  he  was  owner  of  so  small  a  por- 
tion of  the  ship,  that  he  has  lost  his  remedy  against  the 
oo^ywner  by  that  00-cwnerS  bankruptcy,  and  agatnst  the 
ship  by  its  subsaquent  loaa.  We  ave  thereftMro  of  opinion 
that  the  rule  to  enter  a  nonsuit  ahoiild  be  disoharged. 

Bule  discharged. 

Attorneys  for  the  plaintiff,  BusseU  4'  Sen, 

Attorneys  for  the  def^idant,  OnnHfe  Jf'  Bea^mowt. 


C.  June  17, 18;  July  4. 

Cox  AND  Others  v.  The  Lord  Mayor,  Aldermen, 
AND  Common  Council  ot  the  City  op  London.* 

Custom  ef  Cvt^  cf  London-^Mayor*s  Court,  jurisdiction  sf 
— Foreign  attacJunenit'^Prohiibitum-^nApfettrinff  mnd 
jdemding, 

A  enstem  of  the  CUf  of  London,  on  a  plaint  heing  en- 
tered in  the  Lord  Mofor^s  Cbttrt,  to  attach  a  debt  due  to 
the  drfendant  from  a  third  person  npon  his  being  found 
within  the  jurisdietien,  though  none  of  the  parties  are 
citizens  or  resident  in  the  eity,  and  neither  the  original 
dM  nor  that  due  from  the  garnishee- accrued  ftithin  the 
city,  is  toid  in  lane  ;  and 

Where,  upon  demurrer  to  a  plea  in  a  proceeding  in  pro- 
hibition, it  appeared  upon  the  record  that  the  oanse  of 
action  in  the  vriqinal  suit  in  the  Lord  Mayor's  Court 
arose  out  of  the  jurisdiction  of  the  city,  and  that  that 
court  fpos  proceeding  to  gamislunent—' 

Held  (affirming  the  judgment  of  the  Exchequer),  that 
the  garnisliee  mas  entitled  to  prevent  such  proceeding  hy 
prohiMtion  ;  and  that  it  teas  not  necessary  for  him,  in  &rder 
to  have  such  relitf,  to  appear  and  plead  in  the  Lotd 
Mayor*s  Court.  » 

Manning  v.  Farquharson,  9  W.  B.  107,  30  L.  J.  Q.  B.  22, 
distinguished. 

Error  upon  a  judgment  of  the  Bxchequer  on  demurrer 
to  a  plea  in  a  proceeding  in  prohibition,  folly  reported 
10  W.  B.  694, 1  H.  ft  C.  338,  32  L.  J.  Ex.  64. 

Sir  JPitvroy  XeUf  (C.  Polloeh  with  him),  for  the  defto- 
dants. — The  judgment  below  was  vrrong.  It  seems  to  de- 
cide that  the  Mayor's  Court  has  no  jurisdklion  to  tiy 
causes  where  the  cause  of  action  has  ariaan  oat  ef  the 

*  Befbxe  WioHraAV,  Wiluahb»  Crohpton,  Willsb,^ 
and  Blackbttbv,  JJ. 
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Ck>]fMON  Law. 


Common  Law. 


city.     [WiLLES,  J. — Has  it  not  always  been  the  nnder- 
standing  of  the  profession  that  a  foreign  attachment  can 
only  be  exercised  where  the  original  cause  of  action  arises 
within  the  cit^?]     It  is  contended  for  the  defendants 
that  where  a  plaint  is  levied,  and  the  defendant  has  failed 
to  appear,  and  thereupon  process  of  foreign  attachment 
has  been  resorted  to,  neither  the  garnishee  nor  the  defen- 
dant can  proceed  by  prohibition  tmtil  the  defendant  has 
appeared  and  pleaded  the  want  of  jurisdiction,  or  such 
want  of  jurisdiction  has  appeared  in  the  proceedings  in 
the  court  below.    The  question  of  jurisdiction  must  be 
raised  by  plea.    It  is  a  question  of  fact  for  the  decision 
of  the  Mayor's  Court:  Manning  v.  Farqnkarsan,  80  L.  J. 
Q.  B.  22,  9  W.  R.  107.    The  object  of  the  attachment  is 
to  compel  appearance.     [  Wiohtman,  J. — The  real  debtor 
may  know  nothing  about  the  suit]  The  Recorder  Sterkey 
certified  the  custom  400  years  ago:  **  Pulling^s  Customs  of 
London,"  p.  188.     In  Magrath  v.  Hardy ,  6  Scott,  627,  it 
was  held  that  notice  of  the  proceedings  need  not^be  given 
to  the  defendant.    The  custom  existed  under  tlie  Roman 
law — it  exists  in  many  continental  cities,  and  in  Bristol 
and  other  cities  in  England  and  in   Scotland:  Bacon's 
Abr.  Tit  Prohibition;  U<me  v.  Earl  Camden,  2  H.  Bl.  532. 
[Cbompton,  J. — If  your  contention  is  right-— if  it  should 
turn  out  that  the  City  Court  had  no  jurisdiction  either 
over  the  original  suit  or  the  debt  from  the  garnishee, 
and  the  garnishee  should  pay,  he  would  still  be  liable  to 
the  defendant,  and  have  to  pay  over  again.]     [De  Haber 
▼.  Queen  <if  PoHvgal,  17  Q.  B.  171,  215,  20  L.  J.  Q.  B. 
488,  was  cited.    Prohibition  to  the  Sheriffs'  Court  after 
verdict  and  judgment  comes  too  late:  MetuLyke  v.  Stint, 
2  Mod.  272].    June  18. — Unless  the  garnishee  appears 
and  pleads,  or  the  want  of  jurisdiction  appear  on  the 
pleadings  in  the  court  below,  a  prohibition  will  not  go. 
^  If  a  matter  arises  extra  juri4dictionem,  and  the  plaintiff 
declares  it  as  infritjurisdictiimem,  the  defendant  may  plead 
to  the  jurisdiction  of  the  Court,  and  if  that  be  overruled, 
may  have  a  prohibition  on  the  Statute  of  Westminster." 
Lucking  v.  Denning,  1  Salk.  201,  202.     [Blackbubn,  J., 
cited  Comer  v.  Hacket  in  the  Privy  Council]    The  gar- 
nishee has  come  to  the  superior  court  too  early:  Ana- 
nynumt,  11  Mod.  7,  contains  the  whole  argument;  Ibid. 
132.     [WiGHTHAN,  J.— It  is  difficult  to  reoondle  all  the 
authorities  with  the  dicta.]  [Willes,  J.,  cited  Anonymoui, 
Ventris,  335.]     2nd  Instit  602;  20  &  21  Vict.  c.  clvu. 
8. 12,  recognises  the  custom.     Tranter  v.  WaUan,  2  L. 
Raym,   931,  shows  that  the  defendant   must    appear. 
Brandon  on  Attachment,  102 ;  Weitoby  v.  Day,  2  £.  &  B.  605, 
1  W.  R.  431 ;  4th  Inst  50;  Andrews  v.  Clerk,  Carth.  25;  1 
Rolls  Abr.  10,  "Customs  of  London;"  Banks  v.  Self,  5 
Taunt  234;  Ilnd,  228.     [Crompton,  J.— It  would  be  a 
very  strange  custom  for  a  person  to  be  bound  to  appear 
and  plead  before  a  court  which,  it  is  admitted  upon  the 
record,  has  no  jurisdiction.] 

It  was  then  stated  by  the  Court  that  Mantagw  Cham- 
bers, Q.C.  (J7.  O,  GHffits  with  him),  would  be  heard  on 
a  future  day  if  necessary;  but  he  was  never  called  on. 

July  4th. — Ceompton,  J.,  delivered  the  judgment  of 
the  Court  The  question  argued  before  us  in  this  case 
was,  whether  in  the  present  state  of  the  proceedings  in  a 
suit  in  the  Lord  Mayor's  Qourt,  a  prohibition  ought  to  go 
to  prevent  that  Court  from  proceeding  in  a  garnishment 
against  Cox  and  others,  the  plaintiffs  in  prohibition.  It 
appeared  on  the  pleadings  in  prohibition  that  the  cause 
of  action  in  the  original  suit  in  the  Lord  Mayor's  Court, 
of  Buckmaster  v.  Farquharsan,  arose  out  of  the  jurisdic- 
tion of  the  City  Court,  and  that  that  Court  was  proceeding 
to  the  garnishment  It  was  not  denied  by  the  learned 
counsel  who  argued  before  us,  that  if  the  objection  were 
rightly  taken  at  what  he  alleged  to  be  the  proper  stage, 
and  in  the  proper  manner,  the  City  Court  had  no  juris- 
diction to  proceed  with  the  garnishment  in  question;  but 
it  was  said  that  the  garnishee  could  only  have  relief  by 
appearing  and  pleading.    Many  cases  were  cited  before 


us  to  show  that  the  Courts  have  refused  to  grant  writs  o^ 
prohibition  on  motion,  where  the  question  of  the  cause  o^ 
action  being  within  or  without  the  jurisdiction  might  be 
raised  on  plea.    The  Courts  may  very  properly,  in  the 
exercise  of  their  legal  discretion,  refuse  a  prohibition 
where  the  question,  being  one  of  fact,  seems  proper  for 
the  decision  of  the  inferior  court,  and  where  there  is  no 
reason  to  suppose  that  ^ey  will  come  to  a  wrong  decision 
and  exceed  their  jurisdiction,  though  there  are  many 
authorities  to  show  that  prohibition  may  go  even  in  such 
cases,  and  it  ought  to  go  where  the  Court  see  sufficient 
reason  to  suppose  that  the  Court  below  is  exceeding  its 
jurisdiction:  see  in  the  Bishop  of  Winchester's  case,  2  Rep. 
45  (a),  third  resolution.    We  do  not  think  that  the  cases 
cited  by  Sir  Fitaroy  Kelly  ought  to  be  held  to  apply  to  a 
case  where  the  party  having  dedazed  in  prohibition,  it 
appears  on  the  record  before  us  that  the  Court  are  pro- 
ceeding with  an  attachment  which  it  is  admitted  on  the 
record  they  have  no  jurisdiction  to  issue.    We  are  bound 
to  give  the  judgment  which  the  facts  upon  the  record 
call  for,  and  when  it  appears  that  the  City  Court  has  ex- 
ceeded its  jurisdiction  in  issuing  the  attachment,  and  is 
proceeding  with  it,  we  think  that  the  only  judgment 
warranted  by  the  record  is  that  the  prohibition  should  go 
to  stop  such  proceeding.  In  the  present  case  we  can  have 
no  doubt  of  the  right  of  the  garnishee  to  come  in  and 
pray  for  a  prohibition.    It  is  at  least  doubtful  whether 
he  has  any  right  to  plead  in  his  own  person  anything 
except  nil  habet,  and  his  only  other  course  would  probably 
be  to  put  in  special  bail  and  plead  in  the  name  of  the  de- 
fendant   But  even  if  he  could,  as  suggested  by  Sir  Fit]&- 
roy  Kelly,  show  by  way  of  pleading  that  there  vras  no 
jurisdiction  to  enforce  the  attachment,  still  he  is  in  a 
situation  to  say  that  the  mischief  has  been  done  as  against 
him,  and  that  the  Court  has  already  exceeded  its  jurisdic- 
tion.   The  whole  doctrine  relied  on  by  Sir  F.  KeUy  de^ 
pends  on  the  notion  that  the  inferior  oour^  may  decide 
right,  and  may  not,  when  the  matter  is  before  them,  ex- 
0^  their  jurisdiction,  so  that  there  may  be  no  occasion 
to  interfere.    But  here  it  is  admitted,  upon  the  record  be- 
fore us,  that  the  City  Court  has  ahready  exceeded  its  juris- 
diction in  issuing  the  attachment,  which  is  clearly  a 
grievance  from  which  the  garnishee  has  a  right  to  be  re- 
UeveoL  l^  prohibition.    We  think  it  right  to  add  that  in 
our  opinion  the  prohibition  (if  it  be  necessary  that  a  writ 
should  issue)  ought  to  be  against  proceeding  with  the 
garnishment,  as  we  approve  of  the  decision  in  Manning  v. 
Farquharson,  30  L.  J.  Q.  B.  22,  BaU  Court  (9  W.  R.  107), 
where  it  was  held  that  the  City  Court  cannot  be  stopped 
by  prohibition  from  tiying  the  case  as  between  the  plain- 
tiff and  defendant  in  the  Court  below,  if  the  defendant 
chooses  to  have  it  tried  there  and  does  not  plead  the  want 
of  jurisdiction,  according  to  the  provisions  of  the  statute 
referred  to  by  Sir  Fitsroy  Kelly.  In  that  case,  as  appears 
from  the  report  in  the  Law  Journal,  the  application  was 
to  stop  the  original  suit  in  the  Lord  Mayor's  Court,  which 
it  was  held,  for  the  reasons  given  there,  ought  not  to  be 
done;  but  the  judge  there  would  have  had  no  difficulty  in 
issuing  a  writ  to  raise  the  question  whether  there  was 
jurisdiction  to  issue  the  process  of  foreign  attachment, 
which  by  the  custom,  and  according  to  the  authorities,  it 
is  now  conceded  can  only  issue  when  the  cause  of  action 
in  the  original  suit  arose  within  the  city.    The  judgment 
of  the  Court  below,  for  the  plaintiff  in  prohibition,  is 
therefore,  in  our  opinion,  clearly  right,  and  ought  to  be 
affirmed. 

Judgment  affirmed. 

Attorney  for  the  defendants  in  prohibition,  The  City 
Solicitor, 
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X.  C.  July  22. 

Re  Hatfield  Cask  Company<Limited). 

Ompanies  Acts  of  1866  and  l^^2 -- Winding^p  — 
Interest  on  nmple  contract  debt — General  Order  of  \lth 
November^  1862,  nde  26. 

The  Court  has  no  jurisdiction  to  make  an  order  for  the 
payment  of  interest  on  a  simple  contract  debt  out  of  the 
U4sets  of  a  company  to  be  raised  by  a  calif  after  the  com^ 
pany  has  been  wound  up  under  the  Companies  Act  ^1862, 
natmthstanding  the  26th  rule  of  the  General  Orders 
under  that  Act,  directing  payment  of  such  interests 

The  Hatfield  Patent  Cask  Company  (Limited)  was 
wonnd  up  tmder  the  Companies  Act  of  1856.  The  object 
of  the  present  application  was  to  obtain  an  order  for  pay- 
ment of  interest  to  the  applicant  on  a  simple  contract 
debt  from  the  date  of  the  winding-up  order,  for  which 
purpose  a  call  would  be  necessary. 

Druee  appeared  in  support  of  the  application,  and  re- 
ferred to  the  Companies  Act,  1856  (19  &  20  Vict  c.  47), 
SB.  60,  61,  78,  76,  82,  90,  95,  99.  In  the  case  of  the  pre- 
sent company  only  £2  had  been  paid  on  £5  shares,  and 
if  an  additional  call  of  one  shilling  a  share  were  made 
there  would  be  sufficient  assets  for  payment  of  interest. 
If  the  case  had  been  one  of  winding-up  under  a  decree  of 
the  Court  of  Chancery,  interest  would  have  been  allowed, 
and  it  would  also  have  been  allowed  according  to  the 
praotioe  of  the  Court  of  Bankruptcy  if  there  were  a 
surplus.  He  referred  to  the  25  &  26  Vict.  c.  89,  ss.  82, 
84,  87,  90,  95,  102,  170,  oud  also  to  the  26th  rule  of  the 
Ckoieral  Orders  under  the  last-mentioned  Act,  which 
directed  payment  of  interest  on  surplus  assets  realised  by 
calls. 

Jessely  for  the  official  liquidator,  was  not  called  on. 

The  Lord  Chancellor  said  that  when  simple  contract 
debts  were  oonyerted  into  quasi  judgment  debts,  it  was 
within  the  jurisdiction  of  the  Court  of  Chancery  to  order 
interest  on  such  debts  to  be  paid;  but  tmder  the  Winding- 
up  Acts  the  Court  had  to  d^  with  property  obtained  by 
calls,  and  could  not  properly  deal  with  any  money  not 
actoaUy  paid  up.  The  question  was,  what  constituted  a 
debt  within  the  meaning  of  the  Companies  Act,  1856, 
section  62?  When  a  debt  did  not  itself  carry  interest,  it 
was  impossible  to  make  a  call  for  what  was  only  a  con- 
4^gent  claim.  There  was,  in  reality,  no  surplus  after 
payment  of  the  debts  properly  so  called.  Interest  on  a 
simple  contract  debt  was  not  part  of  the  debt,  and  the 
Act  of  Parliament  did  not  euable  a  call  to  be  made  for 
that  purpose.  The  analogy  of  what  a  court  of  equity 
oould  do  was  inapplicable  to  the  present  case,  where  there 
was  only  a  statutory  jurisdictiou.  With  regard  to  the 
role  in  the  order  which  had  been  referred  to  (which  was 
p9:ei>ared  by  a  Tery  able  and  learned  officer  of  the  Court), 
it  ajypeared  to  him  (the  Lord  Chancellor)  that  it  went 
beyond  what  the  statute  authorised;  but  it  would  be  no 
role  of  which  cognizance  could  be  taken  for  the  present 
purpose.    The  application  must  be  refused  with  costs. 

SoUoitors  for  the  applicant.  Sole,  Turner,  ^  Hardwicke. 


X.  C.  Sisson  v,  Giles.  July  21, 30. 

Election — Conversion — Married  woman. 

Real  estate  was  devised  to  trustees,  upon  trust  to  sell 
and  hold  tlie  proceeds  upon  trust  for  M.  G.,  the  wife  of 
jr,  G.y  and  iVl,  as  tenants  in  common^  with  a  direction  that 
if  eitlier  of  them  should  die  without  leaving  issue,  the  share 
of  the  one  dying  should  go  to  the  survivor,  and  if  both 
should  die  without  leaving  issue,  then  the  property  was  to 
go  to  the  testator's  next  of  kin.    By  a  deed,  twelve  years 


after  the  testator's  death,  executed  by  J.  G.  and  M.  G., 
hi*  wife,  and  by  N.  (but  not  acknowledged  by  M,  G.), 
they  discharged  the  trustees  from  the  trusts,  except  so  far 
as  related  to  their  right  to  a  reconveyance  of  the  real  estate 
when  they  should  become  absolutely  entitled  thereto.  3f.  G. 
and  y.  received  the  rents  in  moieties  till  the  death  of  N., 
who  by  his  wiU  devised  and  bequeathed  his  real  estate  at 
F.  and  elsewhere,  and  his  personal  estate,  to  the  plaintiffs. 

A  biU  was  filed  by  the  plaintiffs,  who  claimed  under  K., 
against  the  trustee  of  the  will,  and  F.  G.,  and  M.  G.  his 
wife,  praying  a  sale  of  the  real  estate, 

Held  {reversing  a  decision  of  Vice-ChanceUor  Stuart), 
that  as  the  interest  ofM,  G.  was  defeasible,  ruither  she  nor 
?ier  husband  could  elect  to  take  the  property  as  real  estate; 
that  there  had  been  no  conversion,  but  that  it  still  retained 
its  original  character,  and  was  liable  to  be  sold. 

This  was  an  appeal  from  a  decision  of  Vice-ChanceUor 
Stuart,  reported  ante  558. 

MftrinTii^  Chilton,  by  her  will  dated  the  8th  of  Fe- 
bruary, 1 836,  devised  all  her  real  estate  to  J.  Bram  well  and 
J.  Kipling,  their  heirs  and  assigns,  upon  trust,  as  soon  as 
convenient  after  her  death,  to  sell,  convey,  and  dispose  of 
the  same  in  manner  therein  mentioned,  and  to  invest,  the 
proceeds.  And  the  said  testatrix  gave  all  her  pmonal 
estate  to  the  same  trustees  upon  trust  to  call  in  and 
realise  the  same,  and  declared  that  the  said  trustees 
should,  out  of  the  princpal  mon^  so  arising,  raise  the  sums 
of  £2,800,  £1,500,  and  £400,  to  be  applied  upon  the 
trusts  therein  mentioned.  And  the  testatrix  then  gave 
the  following  direction: — ^"  And  as  to  all  the  residue  of 
the  said  principal  money  hereinbefore  directed  to  be 
placed  out  at  interest  which  shall  remain  after,  and  shaU 
not  be  applied  in  or  for  the  raising  and  paying  of  the 
said  several  sums  of  £2,800,  £1,500,  and  £400,  the  same 
shall  be  in  trust  for  B.  H.  Naylor  and  Maiy  Giles  in  equal 
shares,  their  respective  executors,  administrators,  and 
assigns;"  with  a  proviso  that  if  either  of  them,  the  said 
B.  H.  Naylor  and  Mary  Giles,  should  die  without  leaving 
any  issue,  then  the  share  of  them  so  dying  in  the  said 
residuary  trust  money  should  be  in  trust  for  the  survivor 
absolutely;  with  a  further  proviso  that  if  both  of  them 
should  die  without  leaving  any  issue,  the  said  last-men- 
tioned residuary  trust  money  should  be  in  trust  for  the 
next  of  kin  of  the  testatrix.  And  it  was  by  the  said  will 
declared  that  until  the  sales  thereby  directed  should  be 
made,  the  rents  and  profits  of  the  real  estate  ahould  go 
in  the  same  manner  as  the  interest  of  the  money  to  arise 

by  such  sales. 

In  1830  the  testatrix  died,  and  her  funeral  and  testa- 
mentary expenses  and  the  sums  directed  by  the  will  to 
be  raised  were  paid  out  of  the  personal  estate.  At  the 
time  of  her  death  the  testatrix  was  seised  of  certain  real 
estate  at  Fishbum. 

The  said  Mary  Giles  in  the  will  named  was  the  wife 

of  John  Giles. 

By  a  deed  poll  dated  the  9th  of  April,  1851,  under  the 
hands  and  seals  of  the  said  B.  H.  Naylor  and  John  Giles 
and  Mary  Giles  (but  not  acknowledged  by  Mary  Giles), 
after  reciting  the  will  and  the  payments  made  on  account 
of  the  estate,— that  the  whole  of  the  personalty  ha^  been 
exhausted;  that  no  part  of  the  real  estate  had  been  sold, 
the  same  having  remained  unsold  at  the  request  of  the 
said  B.  H.  Naylor,  J.  Giles,  and  Mary  his  wife;  and  that 
they  had  occupied  the  said  estate  or  received  the  rents 
thereof,  and  that  they  had  examined  the  accounts, — they 
the  said  J.  GUes,  Mary  GUes,  and  B.  H.  Naylor  thereby 
released  the  trustees  in  respect  of  the  personal  estate  and 
the  rents  and  profits  of  the  real  estate,  without  prejudice 
to  their  rights  to  require  a  conveyance  of  the  said  real 
estate  when  they  or  their  heirs  or  assigns  should  be  abso- 
lutely entitled  to  the  same. 

The  said  J.  Giles  and  Mary  his  wife  received  one 
moiety  of  the  rents,  and  the  said  B.  H.  Naylor  the  other 
moiety,  till  the  death  of  the  said  B.  H.  Naylor,  who  died 
in  1858,  leaving  issue. 
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The  said  B.  H.  Naylor,  by  his  will  made  in  1856,  g»ve 
his  personal  estate  to  trustees,  upon  trust  to  realize  and 
invest  as  therein  mentioned,  and  devised  his  real  estate 
at  Fishbum  or  elsewhere  to  the  same  trustees,  fipon  trust 
to  hold  the  same  and  the  said  investments  upon  trust  to 
pay  the  income  of  one-half  to  Eleanor  SIsson  for  life,  the 
other  to  Maria  Kilbnm  for  life,  and  after  their  deaths  for 
their  children,  as  therein  mentioned. 

The  plaintififo  in  this  suit  were  Mrs.  Sisson  and  Mrs. 
Kilbum,  and  their  children;  and  the  defendants  were 
John  Oiles  and  Mary  his  wife,  and  John  Bramwell,  the 
surviving  trustee. 

The  bill  prayed  an  aooount  of  the  real  estate  of  the 
testatrix,  Marianne  Chilton,  at  the  time  of  her  death; 
that  such  estate  might  be  sold,  and  the  proceeds  in- 
vested and  applied  acoording  to  the  trusts  of  the  wilL 

The  Yice-CHiancellor  held  that  John  Giles  had  elected 
to  take  the  property  as  real  estate;  that  his  wife  would 
be  bound  by  that  election;  and  that  E.  H.  Naylor  had  also 
concurred.  He  considered  that  the  property  had  been 
converted,  and  dismissed  the  bill  with  costs. 

The  phiintifFs  presented  a  petition  of  ro-hearing-. 

£,  L,  Chapman  (Malint,  Q,C^  with  him),  for  the  ap- 
pellants, said  that  the  question  was  whether  a  married 
woman  oould  elect  to  take  the  produce  of  the  sale  of  real 
estate  as  zeal  eitate,  and  whether  the  property  had  betti 
oonverted.  He  submitted  that  nothing  had  been  done 
since  the  death  of  t^  testatrix  to  change  its  character  as 
personal  estate. 

GrecM,  Q.C.f  and  A.  Hoherts,  for  Mr.  and  Mrs.  Giles, 
contended  that  though  under  tiie  will  the  property  had 
the  character  of  personal  estate,  yet  the  effect  of  the  deed 
of  1851,  and  of  the  events  which  had  since  happened, 
was  to  change  its  character.  When  there  was  a  direction 
for  sale  and  for  payment  of  the  proceeds  to  a  married 
woman,  the  husband  might  elect  to  take  the  property  as 
real  estate:  Oldham  v.  Htighes^  2  Atk.  452.  Mrs.  Giles, 
though  a  married  woman,  could  make  such  an  election: 
Arde^oife  v.  Bennct,  2  Dick,  468;  Barrow  v.  Barrow, 
iK.&cJ,  409,  6  W.  R.  714.  By  the  election  thus  made, 
the  property  became  vested  in  Mrs.  Giles  and  R.  H. 
Naylor  as  tenants  in  common  in  fee,  with  an  executory 
devise  over  to  the  next  of  kin,  in  the  event  mentioned  in 
the  win.  Since  the  deed  of  1851  the  property  had  been 
treated  as  land,  and  Naylor,  by  his  will,  under  which  the 
plaintiffs  claimed,  had  so  devised  it:  Mushovt  v.  Ru$hofetf 
6  Bro.  P.  C.  89;  Darlington  v.  PuUenq/,  2  Ves.  jun.  545, 
660. 

JSddis,  Kottidfe,  and  Gardiner ,  for  other  parties. 

B,  L.  Chapman^  ia  reply,  contended  that  nothing  had 
been  done  to  alter  the  state  of  things  at  the  death  of  the 
testatrix.  Conversion  was  an  artificial  doetrine  of  ooforts 
of  equity,  and  there  oould  be  no  such  thing  as  a  contin- 
gent or  possible  conversion.  Unless  that  which  was 
converted  became  land  for  all  purposes,  there  oould  be  no 
eonversion  at  aH.  A  contingent  revendonazy  interest  in 
personal  estate  oould  not  be  dealt  with  exther  by  husband  or 
wife.  Mrs.  Giles  was  enlalded  to  one  moiety  of  the  money, 
subject  to  a  gift  over  if  she  riumld  die  without  isme,  and 
she  had  a  contingent  interest  in  tibe  other  moiety  in  the 
event  of  Naylor  dying  without  issue,  so  Ihat  they  had  no 
power  over  snc^  interests,  and  even  if  they  had  th^  had 
ne  contzol  over  the  gift  over. 

July  30. — ^The  Lord  Cha270Ellob  said  that  the  ques- 
tion in  this  case  was,  whether  certain  property,  which 
originally  had  the  character  of  personal  estate,  had  been 
oonverted  into  real  estate.  After  stating  the  facte  of  the 
case,  his  Lordship  said  that  the  Vice-chancellor  had 
treated  the  estate  as  re-cbnverted  into  the  character 
and  quality  of  real  estate.  In  order  effectually  so 
to  reconvert  it,  the  parties  must  be  absolutely  entitled;  if 
they  had  a  limited  or  defeasible  interest  there  oould  be 
no  reconversion,  and  no  effectual  discharge  of  the  trus- 


tees. At  the  time  of  the  execution  of  the  deed  poll,  Mr. 
Naylor's  interest  was  defeasible,  and  Mrs.  Giles's  interest 
was  equally  so:  she  had  a  possible  right  to  Naybr's  pro- 
perty. It  could  not  be  held  that  the  marital  right  of  Mr. 
Giles  extended  over  that  executory  interest.  There  was 
not  at  that  time  'in  these  persons  that  dominion  over 
t^  property  which  enaUed  them  to  impiess  it  ^wi&  & 
different  character  from  that  whidh  it  before  powosBod,  or 
to  discharge  the  trustees;  therefore,  the  original  quatity  of 
the  property  remained.  His  Lordship  oould  not  oonour 
in  the  decision  of  the  Yioe-ChanceUor.  There  would  be 
a  declaration  that  the  property  still  retained  the  chwraoter 
of  real  estate,  and  was  liable  to  be  sold. 

Solicitor  for  the  plamtifb,  H,  Waigkam  Afrte . 

SolicitorB  for  Mr.  and  Mrs.  "Giles,  lUUler  ^  Son. 

Solicitors  for  other  parties,  Bangerfield  ^  Fra$m\ 


I*^.  July  1,28;  Aug.  4. 

Wallace  r.  Auuxro. 

Huihand  and  wife — Equity  to  a  tetttement — ChUiren, 

Where  a  married  woman  filet  a  bill  to  enforce  her  equity 
to  a  $ettlemenf,  and  dies  before  decree,  the  equity  U  em- 
tvnyuished,  and  doe9  not  enure  to  the  benefit  of  her  ^kH- 
dren, 

'Riis  was  an  appeal  from  a  decree  of  Yice-Chancellor 
Kindersley,  under  the  circumstances  reported  ante  797. 

Glatse,  Q.Cy  and  Pontifex,  for  the  ai^kellants. 

Henhouse,  Q.Cy  and  Chariot  Mall,  iar  Qwrge  WaBaoe, 
the  husband. 

The  following  cases  were  cited: — Elihank  v.  MonioUevr 
5  Ves.  787, 1  White  ic  Tudor's  L.  C.  341, 1st  ed.;  Murray  v. 
Lord  Elihank,  10  Ves.  84 ;  Steinmetz  v.  HaUhin,  1  G.  &  J.^5 ; 
Be  la  Garde  v.  Lempriere,  6  Beav.  344;  Lloyd  v.  Maton^ 
5  Hare,  149;  Groves  v.  darhe,  1  Keen,  132;  Baldwin  v. 
Baldwin,  5  D.  &  &  819;  Lotett  v.  Lovett,  Jeim.  118v 
7  W.  R.  333;  Osbom  v.  Morgan,  9  MKt%  i82;  Barker  t^ 
Lea,  C  Mad.  330;  Whittem  v.  Saaoyer^  I  B«rv.  fiSft; 
Maeaulay  v.  PhUips.  4  Ves.  15;  Me  JSirMne**  ^mt^ 
1  Kay  dc  Joh.  302,.  3  W.  R.  262;  Mtpier  <v.  ii^^i^,  1 
Dm.  ^  War.  407. 

KmaHTBBiTCE,  LJT.— In  this  case,  theplaintlffs,  the  c3ii]r> 
dren  of  the  late  Mrs.  Wallaoe,  cAahn  against  her  husband 
and  their  father  a  settlement  of  certain  personal  property 
to  Vhich  she  was  equitably  entitled,  though  not  to  her 
separate  use.  The  hucftMuid,  as  her  administrator,  haa 
since  her  death  been  equitably  entitled  to  this  property^ 
subject  to  any  right  or  equity  to  a  settlement  in  the 
children.  Mrs.  Wallaoe  in  her  lifetime  instituted  a  B«t£t» 
in  this  court  for  the  purpose  of  enloroing  her  equity,, 
which  suit  was  in  existence  at  the  time  of  her  death.  If 
she  had  not  in  her  lifetime  instituted  any  suit,  it  is  plain 
that  (other  things  being  the  same)  the  bill  filed  by 
the  plaintiffs  would  have  been  unfounded  and  witbout- 
title.  Unless  supported  by  Mrs.  WaIlaoe*s  biU,  it  fails. 
Mrs.  Wallaoe  did  not  faring  her  suit  to  a  hearing;  no  order 
or  decree  was  made — ^not  even  an  answer  was  pat  in. 
Assuming  that  if  she  had  in  her  Hfetime  xntwecuted  the 
cause  to  a  hearing,  she  might  iMwre  oMaiBed  m  deevaa,  I 
think  that  all  possible  benefit  of  the  suit  was  lost  by  her 
death — ^that  the  rights  of  the  husband  then  became,  to  all 
intents  and  purposes,  the  same  as  if  the  suit  had  never 
existed.  Judicial  opinions  have  not  been  uniform  on 
this  point;  but  reason  and  analogy,  as  well  as  the 
balance  of  authmty,  appear  etvcagly  in  aoooedanoe  with, 
that  view.  I  cannot  dissent  from  the  dismiflBal^f  the 
bill,  thongh  I  should  have  pxefemd  it  to  haf«  boea 
without  eosti. 

TuBNEB,  L  J. — I  have  read  the  cases  cited,  and  the 
judgment  of  the  Vice-Ohanoellory  and  I  agree  with  hia 
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opinion.  ItwasatteinpiedtodisfciiigaiahtheoaMoii  the 
groand  liiat,  the  hQl  hAving  heen  fUed  by  a  wife  in  her 
lifotimey  the  cUacgretion  of  tibe  teosteee  was  therel^taken 
away.  Whether  that  were  so  or  not,  I  oan  find  no  satia- 
f  aotozy  answer  to  the  argument  that  there  is  nothing  to 
hind  ike  rights  of  the  hnsband  nntil  the  decree.  The 
bin  was  whoUjr  gronndleasy  and  must  he  dismiased  with 

Solidtors,  Pain^  Harruon,  ^  EUy;  Fearan  ^  Cldbon, 


Jone  5  s  JnJIj  28. 
O'Brisn  V,  Lewis. 

Solicitor — Lien — Double  remedy, 

A  $oUeitor$'  Hen  for  eotts  on  afimd  in  ooiwrt  U  not  dio- 
dkmrfod  ^  tetaein§  kie  client  under  a  oa.  aai. 

This  was  an  appeal  from  an  order  made  bj  Tloe- 
•ChanoeDor  Stuart,  on  apetition  by  the  late  si^ioitor  of  the 
plaintiif  in  the  abore  suit,  declaring  the  petitionen  en- 
iitled  to  a  lien  for  their  costs  on  the  fond  recovered  under 
thedeoroe,  notwithstanding  they  had  talcen  the  plaintiff 
in  execution.  The  bill  was  filed  against  the  defendants, 
Jfessrs.  J.  0.  Lewis  and  Q.  0.  H.  Lewis,  of  Ely-place, 
Holbom,  to  reooyer  a  sum  of  £300,  and  for  an  account, 
and  a  decree  was  made  in  the  plaintiffs  fayour,  with 
4)06ts,  to  be  paid  by  the  defendant  to  the  plaintiff.  This 
•decree  was  alBSrmed  on  appeal  (see  ante,  p.  318),  and  the 
aocotmt  had  been  taken  and  resulted  in  a  balance  in 
farour  of  the  defendants,  and  the  i^aintifPs  costs  had 
been  taxed  at  £218  Ss.  8d.  The  plaintiff  changed  his 
solicitor  after  the  above  decree  was  made,  but  had  never 
paid  anything  to  the  petitioners  on  account  of  their  costs 
in  this  and  other  matters,  which  had  been  taxed  at 
£292  18s.  lid.,  and  in  respect  of  which  the  petUdoners 
had  obtained  Judgment  against  the  plaintiff,  and  had 
oaused  him  to  be  taken  in  execution,  and  confined  in 
Maidstone  gaol,  where  he  now  was.  The  defendants 
were  willing  to  pay  what  was  due  from  them,  but  they 
had  received  notices  from  ^e  plaintiff  and  the  peii- 
tioners,  respeetively,  of  their  respective  claims,  and  there- 
fore withheld  payment  tmtU  the  question  between  them 
should  be  decided.  The  present  petition  was  therefore 
presented  by  the  petitioners,  asking  that  the  defendants 
might  be  ordered  to  pay  into  court  the  amount  of  taxed 
oosts  above  mentioned.  The  Yioe-Chanoellor  made  an 
order  that  the  defendants  should  pay  into  court  the  above 
amount,  after  deducting  £10  for  their  costs  of  the  peti- 
tion (see  the  report  ante,  716).  From  this  order  the 
plaintiff  appealed. 

GreenCf  $.(?.,  and  Cater,  for  the  plaintiff,  contended 
that,  by  taking  the  plaintiff  in  execution,  the  petitioners 
had  forfeited  their  lien. 

Malhu,  Q,C.,  and  Jegsel,  for  the  petitioners,  supported 
the  order. 

Broohehanh,  for  the  defendants  in  the  suit. 

The  following  authorities  were  cited: — 3  Blackstcme's 
-Com.  414  (listed.);  Fotier  y,  Jackson,  Hob.  59;  Bur- 
nahy'i  case,  1  Strange,  653;  Horn  v.  Horn,  1  AmbL  79; 
JEx  parte  Christy,  2  Dea.  &  Ch.  155;  Taylor  v.  Waters,  6 
Mau.  &  SeL  103;  1  &  2  Vict  o.  110,  s.  16;  Houlditch  v. 
Collins,  6  Beav.  497;  Morgan  v.  CuUtt,  3  Ex.  Bep.  612; 
CkiUon-^.  Wh\fin,  3  Wils.  13;  ^ComeU  v.  Simpson,  16  Yes. 
275;  Chase  v.  Westmore,  5  Man.  k  Sel.  186;  Balch  v. 
Symes,  1  T.  &  It.  87;  Barker  v.  Smarh,  8  Beav.  64; 
Boberts  v.  BaU,  t  Bm.  k  Oiff.  168,  8  W.  B.  466; 
Beard  v.  JPCartky,  I  DowL  P.  G.  136  Lloyd  v.  Mason, 
4  Ha.  132;  Shaso  v.  Jf/fale,  6  H.  of  L.  Cas.  581,  6 
W.  E.  635;  Jauralde  v.  Parker,  80  L.  J.  Ex.  287; 
Holeroft  v.  Manhy^  13  L.  J.  G.  P.  208;  Lloyd  v.  ManseU, 
22  L.  J.  Q.  B.  110;  Bichards  v.  Platel,  Cr.  &  Ph.  79; 
Bacon's  Abridgment,  Tit  Execution,  D.,  395;  Peacock  v. 
Jeffery,  1  Taunt  426;  Simpson  v.  ffanley,  1  Man.  &  SeL 


696;  Thompson  v.  Parish,  7  W.  R.  210,  28  L.  J.  K.  S. 
C.  P.  153;  Barker  v.  St.  Quintin,  12  M.  k  W.  441. 

July  23.— KmoHT  Bbuge^  LJ.— In  this  case  a  dient 
hny*"^  to  become  indebted  to  his  solioitoar  for  a  bill  (tf 
costs,  and  was  sued  at  law  by  the  solicitor,  who  recovered 
judgment,  and  issued  exeonldon  by  a  writ  of  Mp<a«  against 
the  client,  who  was  taken  under  the  writ  accordingly. 
This,  however,  did  not  procure  payment,  the  debt  remain- 
ing unsatisfied,  unless  and  so  fi^  as  it  could  properly  be 
considered  satUfied  by  the  judgment  and  execution. 
There  is  a  fund  in  court  on  whidti  the  solicitor  claims 
against  the  client  the  ordinaiy  solicitor's  lien.  That 
right  to  lien  the  solicitor  clearly  has,  unless  he  has  lost  it 
by  the  judgment  and  execution,  which  the  client  contends 
that  the  scSicitor  has  done.  That  is  the  question  now  for 
our  decision.  On  this  I  think  the  solicitor  right  and  the 
client  wrong.  The  execution  was  not  a  satisfaction  of 
the  debt  in  any  sense.  A  mortgagee,  as  we  know,  may 
sue  the  mortgagor  at  law  for  his  debt,  and  may  recover 
judgment  and  take  his  person  in  execution  without  losing 
the  benefit  of  his  mortgage  security.  A  solicitor  does  not, 
as  to  hislien,  stand  in  a  worse  position.  It  follows,  there- 
fore, that  the  solicitor  has  a  right  to  a  lien  for  his  costs. 
I  agree  with  the  Vioe-Ghanorilor,  and  with  his  dedsion, 
in  the  present  instance.  Perhaps  it  may  be  right  to  add 
to  the  order  a  direction  to  allow  against  the  judgment 
what  has  been  or  may  be  obtained  by  the  lien. 

TuBNEB,  L.J. — I  am  of  the  same  opinion.  There  were 
two  points  made  by  the  appellant — first,  that  the  debt 
was  merged  in  the  judgment;  and  secondly,  that  the 
debt  was  satisfied  by  the  debtor  being  taken  in  execution. 
Assuming  the  debt  to  be  merged  in  the  judgment,  the 
collateral  security  would  nevertheless  subsist,  as  was 
decided  in  Lloyd  v.  Mason,  As  to  the  debt  being  satis- 
fied by  the  execution  against  the  body  of  the  debtor,  exe- 
cution does  not  extinguish  the  debt;  and  if  the  debt  is 
not  extinguished,  the  coder  of  the  Yice-Ghancellor  must 
be  right  I  had,  in  the  course  of  the  argument,  some 
doubt  as  to  the  latter  point,  in  consequence  of  the  case  of 
Beard  v.  McCarthy,  but  the  doubt  was  removed  by  the 
case  of  Thompson  v.  Parish, 

Brookshank,  for  the  defendants,  asked  to  retain  the 
costs  of  the  appeal  out  of  the  fund,  there  being  no  prospect 
of  obtaining  costs  from  the  plaintiff. 

Their  Lobdships  allowed  him  to  retain  £7  out  of  the 
fund  to  meet  his  costs  of  the  appeal. 

Solicitor  for  the  plaintiff,  B,  Keen, 
Solicitors  for  the  defendants,  Rohson  ^  Tidy. 


ItB. 


BuBY  r.  Bedpobd. 


June  22,  23. 


Trade  ma rk — Assignment — Injunction — Partnersh  ip, 

A.,  the  original  grantee   of  a  corporate  trade  mark 
granted  by  the  Cutlers*  Company  at  ^i^ffield,  assigned  the 
benefit  of  the  same  to  B,  and  C,  mith  whom  he  entered 
into  partnership,  and  the  partnership  deed  contained  a 
proviso  tluit  at  the  termination  af  the  partnership  it  sliould 
be  lawful  for  the  partners,  or  any  of  them,  to  have  tlie  use 
and    enjoyment  of  the  trade  mark  for  the  remainder  of 
their  lives,  either  alone  or  in  partnership  with  any  other 
persons.       Tlie  partnership    becoming  embarrassed,    the 
partners  assigned  all  their  joint  and  separate  itUerest  in 
the  partnership  property  to  trustees  upon  tmttfor  sale,  for 
the  benefit  of  tlieir  creditors.  These  trustees  sold  and  assigned 
the  same  to  the  plaintiff, particularizing  in  the  assignment 
the  joint  and  separate  interests  of  the  partners  in  the 
trade  mark,     ITie  plaintiff  having  discovered  that  A,  had 
granted  the  use  of  the  mark  to  some  other  person  not  a 
partner  with  A.,  filed  the  bill  in  this  suit  to  restrain  him 
from  so  doing. 

ffeld^  that  the  plaintiff,  hating  bought  with  notice  of 
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*/t«  dbitve clause  in  the parttiersh'ip  deed,  and  rcUhout  any 
covenant  an  the  part  of  A,  not  to  use  the  trade  mark  himself  ^ 
had  no  right  to  tlie  exclusive  use  of  stieh  mark,  but  that  he 
was  entitled  to  an  injunction  to  restrain  A,  from  granting 
the  use  of  the  mark  to  ang  person  not  a  partner  with  him. 

This  was  a  suit  to  restrain  the  defendant  from  using  and 
granting  to  others  (and  in  particular  to  Messrs.  Butcher 
Sc  Co.)  the  right  to  use  a  corporate  trade  mark,  consisting 
of  a  lion  couchant  surrounded  by  crossed  arrows,  with 
four  initial  letters,  viz.,  J.  O.  B.  S.,  within  the  spaces 
formed  by  the  crosses  of  the  arrows,  which  previously  to 
1856  was  awarded  by  the  Cutlers'  Company  at  Sheffield 
to  the  defendant,  to  be  used  by  him  in  connection  with 
his  business  of  a  steel  manufacturer,  and  which  cor- 
pcMrate  trade  mark  had,  under  the  circumstances  alleged 
by  the  plaintiff,  become  vested  in  him. 

It  appeared  that  in  1856  the  defendant  entered  into 
partnership  with  Mr.  Edward  James  Bury  and  William 
Tarleton  Bury  and  Jdin  Jepson  in  the  same  business, 
and  in  1859  Mr.  Richard  Allinson  joined  the  firm,  and 
thereupon  articles  of  partnership,  dated  the  16th  July, 
1859,  were  executed,  whereby  it  was  agreed  that  the 
partnership  should  last  for  ten  years,  and  it  was  pro- 
vided that  the  corporate  trade  mark  Should  be  deemed 
partnership  assets  ;  and  that  it  should  be  lawful  for  the 
partners  or  any  of  them,  at  the  end  or  other  sooner 
determination  of  the  partnership,  to  have  the  free  use 
and  enjoyment  of  the  trade  mark  for  the  remainder 
of  their  lives,  either  alone  or  in  partnership  with  any 
other  person  or  persons.  And  the  defendant  covenanted 
with  the  other  partners  that  the  corporate  trade  mark  in 
question  should  at  all  times  thereafter  be  used  and  en- 
joyed by  the  partnership  and  the  partners  according  to  the 
partnership  articles,  and  should  become  and  be  the  pro- 
perty of  the  partnership,  and  be  treated  like  the  other 
assets  of  the  concern. 

The  five  partners  carried  on  the  business  together,  and 
used  the  corporate  trade  mark  in  connection  therewith 
until  November,  1861,  when,  having  become  embarrassed, 
a  trust  deed  by  arrangement  was  executed,  whereby  the 
partners  assigned  to  trustees  for  the  benefit  of  their  credi- 
tors, all  the  lands,  stock-in-trade,  and  other  personal 
estate  belonging  to  the  partners  jointly,  and  of  each  of 
them  separately,  with  power  to  the  trustees  to  sell  the 
same  as  a  going  concern.  After  the  execution  of  this 
deed,  the  business  was  carried  on  by  the  trustees,  and  the 
corporate  trade  mark  was  used  by  them  in  connection 
theremth.  In  March,  1802,  the  plaintiff  offered  to  buy 
the  whole  business  property,  including  the  corporate 
trade  mark,  for  £32,849,  which  offer  was  accepted  by  the 
trustees  and  the  creditors;  and  by  a  deed  dated  the  12th 
of  the  same  month  (to  which  the  defendant  was  not  a 
party),  the  trustees  assigned  to  the  plaintiff  all  the  part- 
nership property,  and  in  particular  all  the  separate  rights 
and  interests  of  the  several  partners,  which,  by  the  deed 
of  November,  1861,  were  assigned  to  or  were  vested  in  the 
trustees,  and  which  they  had,  or  might  have,  any  power 
to  assign  or  transfer  to  and  in  the  corporate  trade  mark  of 
the  Cutlers'  Company,  and  all  other  corporate  or  trade 
marks  belonging  to  or  used  by  the  partnership  firm,  or 
the  right  of  using  such  corporate  marks  or  any  of  them, 
on  the  expiration  or  other  sooner  determination  of  the 
partnership. 

After  the  execution  of  the  purchase  deed,  the  plaintiff 
continued  the  business  sjb  the  successor  to  the  late  firm, 
and  used  the  corporate  trade  mark  in  connection  there- 
with. 

Having  discovered  that  the  defendant  had  granted  to 
Messrs.  Butcher  k  Co.,  a  firm  in  the  steel  trade  in  Shef- 
field, the  use  of  the  corporate  trade  mark,  the  plaintiff 
filed  the  present  bill  for  an  injunction  to  restrain  the 
defendant  from  using  the  same  himself,  or  granting  the 
use  thereof  to  others. 
^  The  defendant,  by  his  answer,  stated  that  it  was  fully 


understood  by  all  parties  to  the  partnership  deed  of  July, 
1859,  that  although  he  agreed  as  far  as  he  could  to  give 
his  partners  certain  rights,  jointly  with  himself  in. 
the  corporate  trade  mark  granted  to  him,  he  not  only 
did  not  claim  a  right,  but  expressly  repudiated  any  right 
to  assign  such  corporate  trade  mark,  and  that  the  solici- 
tor for  his  partners,  in  reference  to  the  partnership,  had 
full  notice  before  the  execution  of  the  partnership  deed 
that  the  Cutlers*  Company  and  their  law  derk  held  such 
corporate  trade  mark  not  to  be  assignable  by  him;  and 
that  both  he  and  his  solicitor  considered  that  if  any 
clauses  were  inserted  which  proceeded  on  a  different 
footing,  the  same  would  be  merely  inoperative,  not  being 
of  any  legal  value. 

The  defendant  also  stated  that  the  deed  of  assignment 
of  the  partnership  property  to  the  trustees,  dated  in  No- 
vember^  1861,  was  not  intended  by  himself,  or,  as  he 
believed,  by  any  of  the  parties  thereto,  to  assign,  and 
that  the  deed  did  not  in  fact  assign  any  right  to  nse 
such  corporate  mark,  nor  contain  any  restriction  on 
his  right  to  continue  to  use  the  corporate  trade  mark 
granted  to  him;  and  that  the  plaintiff  was  aware,  on  the 
occasion  of  the  purchase,  that  the  trade  mark  was  con- 
sidered to  be  unassignable.  The  defendant  also  denied 
the  plaintiff's  right  to  the  sole  and  exclusive  use  of  the 
trade  mark,  and  claimed  to  be  entitled  to  use  the  same 
himself,  and  to  grant  the  right  to  use  the  same  to  others; 
and  he  submitted  to  the  judgment  of  the  Court  whether 
he  was  entitled  to  grant  the  use  of  the  trade  mark  to  any 
person  he  might  think  proper. 

The  defendant's  answer  was  filed  in  June,  1862.  In 
Michaelmas  term  last,  a  motion  was  made  in  the  cause 
for  an  injunction  to  restrain  the  defendant  from  using 
the  corporate  trade  mark,  and  from  granting  the  right  to 
use  the  same  to  others.  Messrs.  Butcher  &,  Co.  were  not 
mode  parties  to  the  suit,  as  they  agreed  not  to  use  the 
trade  mark,  the  right  to  use  which  was  purported  to  be 
granted  to  them  by  the  defendant^  until  after  the  hearing 
of  the  cause. 

After  hearing  counsel  on  both  sides  upon  the  motion 
for  the  injunction,  the  Master  of  the  EoUs  refused  to 
make  an  order,  upon  the  interlocutory  application,  re- 
straining the  defendant  from  using  the  trade  mark  him- 
self, because  that  was  a  question  which  arose  upon  the 
construction  of  the  instruments,  and  depended  upon 
whether  the  effect  of  the  assignment  by  the  defendant 
to  the  trustees,  and  by  them  to  the  plaintiff,  operated  so 
OS  to  prevent  tiie  defendant  from  using  the  trade  mark  if 
he  carried  on  the  business  on  his  own  account.  This  was 
a  matter  to  be  disposed  of  at  the  hearing  of  the  cause. 
With  respect,  however,  to  the  grant  or  assignment  by  the 
defendant  of  the  right  to  use  the  trade  mark,  his  Honour 
considered  that  the  position  was  different,  and  that  the 
defendant  could  not  be  permitted  to  create  new  interests 
therein  by  way  of  assignment,  as  against  the  plaintiff, 
who  was  his  own  assignee.  If  Messrs.  Butcher  k  Co. 
had  been  parties,  with  notice  of  the  plaintiff's  claim,  hia 
Honour  would,  without  hesitation,  have  granted  the  in- 
junction against  them;  and  unless  the  defendant  would 
undertake  not  to  assign,  the  plaintiff  might  have  an  in- 
junction against  him  to  restrain  him  from  creating  new 
interests. 

The  defendant  entered  into  the  undertaking,  and  the 
costs  of  the  motion  were  reserved. 

June  23. — ^The  cause  now  came  on  to  be  heard* 

Selwyn,  Q.C,  and  E.  Burg,  appeared  for  the  plaintiff. 

Hbhhouie,  Q,C.,  and  RendaU,  for  the  defendant. 

The  Master  op  the  Rolls  (without  calling  for  a 
reply)  said  that  the  question  which  arose  in  this  case  was 
whether  the  assignment  of  the  corporate  trade  mark  by 
the  above  instruments  operated  as  on  assignment  of  the 
exclusive  use  of  it.  No  doubt  the  assignor  of  a  trade 
mark  might  assign  the  exclusive  use  of  it,  covenontins 
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that  he  would  not  use  it  himfielt  HIb  HouOUir  also 
thought  that  the  doed  of  aasignment  to  trustees,  although 
it  did  not  in  terms  include  the  trade  mark,  did  pass  it  to 
the  trustees,  and  that  they  had  the  right  to  assign 
the  use  of  it  to  any  other  person,  but  it  was  equally 
clear  that  th^  had  not  assigned  to  the  plaintiff  the  ez- 
dusive  use  of  it,  because  the  plaintiff  bought  on  the 
distinct  notice  of  the  partnership  deed  of  1859,  which 
provided  that,  at  the  determination  of  the  partnership, 
the  partners  or  any  of  them  should  haye  the  free  use  and 
enjoyment  of  the  trade  mark  for  the  remainder  of  their 
lives,  either  alone  or  in  partnership  with  any  other  person 
or  persons.  It  followed  that  the  plaintiff  having  bought 
the  right  to  use  the  trade  mark  without  a  covenant  on 
the  part  of  the  defendant  not  to  use  the  same  himself, 
could  not  restrain  the  defendant  from  so  using  it.  All 
this  was  on  the  assumption  that  the  trade  mark  was 
assignable.  His  Honour  was  of  opinion  that  the  trustees 
could  not  be  heard  to  say,  as  against  the  plaintiff,  that  it 
was  not  capable  of  assignment.  It  was  argued  on  be- 
half of  the  defendant  that  he  always  had  insisted  that 
the  trade  mark  was  not  assignable.  Now,  an  assignment 
of  a  trade  mark  was  only  this:  the  owner  agreed  that  a 
certain  person  should  have  the  right  to  use  it.  This 
might  be  done  by  an  instrument  more  or  less  formal — for 
a  short  period,  or  during  the  whole  time  for  which  it  be- 
longed to  the  owner.  The  defendant  could  not  say  that 
he  did  not  assign  the  trade  mark  to  the  partnership. 
This  part  of  the  contention  on  the  part  of  the  defendant 
was  therefore  founded  on  a  mistake.  By  it  the  defendant 
claimed  the  right  to  derogate  from  his  own  grant;  and  if 
this  argument  was  allowed  to  prevail,  it  would  follow  that 
the  uae  of  the  trade  mark  could  not  be  assigned  to  any  per- 
son. It  was  obvious  that  the  defendant  parted  with  it 
to  the  partners  in  July.  1859,  and  they  all  enabled  each 
other  to  use  it  after  the  expiration  of  the  partnership, 
though  not  to  have  the  exclusive  use  of  it.  The  transac- 
tion between  the  defendant  and  Messrs.  Buteher  was  an 
assignment  of  the  use  of  the  trade  mark  so  long  as  the 
defendant  should  act  as  the  traveller  for  Messrs.  Buteher, 
and  this  right  was  granted  in  consideration  of  a  salary 
of  £500  paid  to  the  defendant  It  did  not  amount  to  an 
absolute  assignment  to  Messrs.  Buteher  of  all  the  defen- 
dant's interest  in  it;  and  the  defendant's  engagement 
with  them  did  not  create  a  partnership  between  them, 
but  only  a  hiring.  The  question  was,  whether,  upon  a 
true  construction  of  these  articles  of  partnership,  the  de- 
fendant had  reserved  to  himself  the  right  to  se^  the  use 
of  the  corporate  trade  mark.  In  his  Honour's  opinion 
he  had  not.  Assuming  that  the  trade  mark  was  capable 
of  assignment,  it  passed  to  the  partners  by  the  defendant's 
assignment  in  July,  1859,  and  was  thereby  made  partner- 
ship assets;  and  had  it  not  been  for  the  proviso  in  the 
articles,  which  has  been  referred  to,  all  the  defendant's 
interest  in  it  would  have  been  gone,  and  the  exclusive 
right  would  have  passed  to,  and  could  have  been  con- 
veyed by,  the  trustees.  On  this  branch  of  the  case 
the  defendant  had  raised  a  contention  which  could  not 
be  sustained.  It  was  not  necessary  to  consider,  as  in 
Hall  V.  BarrowSy  ante  525,  the  distinction  between  a 
trade  mark  which  described  the  spot  where  certain  arti- 
cles were  made,  and  one  which  denoted  the  persons  by 
whom  they  were  manufactured.  In  that  case  his  Honour 
held  that  a  trade  mark  which  only  designated  a  name, 
and  not  a  spot,  could  not  be  assigned.  It  was  not  neces- 
sary to  consider  that  question  here,  as  by  the  partnership 
articles  the  trade  mark  was  assigned;  and  whether  it 
were  assignable  or  not,  the  defendant,  who  had  assigned 
it  to  the  partners,  could  not  dispute  his  own  assignment. 
Upon  the  question  whether  any  person  could  complain  in 
the  name  of  the  public,  his  Honour  cotild  express  no 
opinion.  It  was  not  open  to  the  defendant  to  adopt  such 
a  course.  The  articles  of  partnership  granted  to  the  five 
partners  all  the  interest  of  the  defendant  in  the 
trad^  mark,  except  such  interest  as  was  reserved  in  the 


proviso  therein  contained — viz.,  the  use  of  the  trade 
mark  by  the  partners  themselves,  either  alone  or  in  part- 
nership with  some  other  person.  Ko  person,  therefore, 
who  was  not  a  partner  with  the  defendant  oould  have  a 
right  to  use  it.  The  assignment  or  grant  to  Messrs. 
Buteher  k  Co.  operated  as  nothing;  but  as  the  agreement 
between  the  defendant  and  them  had  been  determined 
since  the  bill  was  filed,  there  was  no  necessity  for  an  in- 
junction. 

Minute  of  decree. — Bedare,  that  according  to  the  true 
construction  of  the  articles  of  partnership,  and  of  the  deed 
of  assignment  to  the  trustees,  so  far  as  the  partners  were 
concerned,  the  trustees  had  a  right  to  assign  the  use  of  the 
corporate  trade  mark  to  any  purchaser,  and  each  of  the 
partners  had  power,  either  alone  or  in  conjunction  with 
any  partner  or  partners,  to  use  the  same. 

The  defendant  undertaking  not  to  assign  the  use 
of  the  trade  mark  to  any  person — Declare,  that  he  is 
entitled  to  the  use  of  it  himself,  either  alone  or  in  part- 
nership with  any  other  person.  No  costs  on  either  side. 
Stay  all  further  proceedings.     Liberty  to  apply. 

Solicitors  for  the  plaintiff,  Cunllffe  ^'  Beaumont ^  for 
Cunliffe,  Barr,  ^'  Leaf, 

Solicitors  for  the  defendant,  R,  A,  Maude,  for  B,  P, 
Broomhead, 


1I.B.  Thompson  r.  Bowyeb.  July  21. 

Mortgage — Statute  of  Limitation — Bight    to    redeem — 
AckmwledgmetU—^  ^  4  WiU.  4,  c,  2C,  9,  28. 

A  letter  from,  a  mortgagee  wlio  liad  been  inposseuion  of 
a  mortgaged  property  for  more  than  twenty  years,  without 
payment  or  acknowledgment  of  the  right  of  the  mortgagor 
to  redeem,  addressed  to  the  solicitor  of  a  subsequent  inoum^ 
brancer,  who  applied  to  hate  the  arrears  of  an  annuity 
granted  to  him  by  the  original  mortgagor  raised  out  of  the 
mortgaged  property,  and  for  an  account  of  rents  received 
by  the  mortgagor  in  possession,  in  the  following  words: — 
**  I  deny  the  claim  of  your  client ;  I  need  only  add,  that 
if  he  were  entitled  to  the  amount  it  would  be  of  no  use,  as 
*the  rents  and  profits  of  the  estates  have  never  been  suffi- 
cient to  pay  tJie  interest  of  the  first  cltarge  referred  to  in 
your  letter,"  was  held  not  to  amount  to  an  acknowledgment 
within  tlie  2Sth  section  of  the  S  4' 4:  Will.  4,  c.  2G,  of  the 
right  of  redemption  of  the  subsequent  incumbrancer. 

In  February,  1814,  the  late  Sir  George  Bowyer,  who 
was  the  owner  in  fee  of  an  estate  at  Kenningfton,  in 
Berks,  mortgaged  the  same  in  fee  to  Messrs.  Hoare,  the 
bankers,  to  secure  £13,100. 

By  an  indenture  dated  the  9th  of  November,  1814,  the 
late  Sir  (George  Bowyer  granted  an  annuity  of  £712  lOs., 
payable  out  of  the  Kennington  estate,  and  also  out  of  his 
Radley  estate  (of  which  he  was  tenant  for  life),  to  Mr. 
William  Thompson,  the  plaintiff's  father,  for  ninty-nine 
years,  if  the  grantor  should  so  long  live.  By  a  deed 
bearing  even  date  with  the  annuity  deed,  the  two  estates 
were  conveyed  to  Mr.  Rowe,  upon  trust,  in  case  of  default 
in  payment  of  the  annuity,  for  sale,  and  out  of  the  pro- 
ceeds of  the  Kennington  estate  to  pay  off  Messrs.  Hoare's 
mortgage,  and  to  apply  the  surplus  of  such  proceeds,  and 
the  proceeds  of  the  Eadley  estate,  in  payment  of  the 
arrears  of  the  annuity  then  due ;  then  in  providing  a 
capital  sum  to  meet  the  growing  payments  of  the  annoity, 
and  subject  thereto,  in  trust  for  Sir  George  Bowyer,  his 
executors,  administrators,  and  assigns. 

In  1815  the  late  Sir  George  Bowyer  went  abroad,  and 
lived  out  of  the  jurisdiction  until  his  death  in  1861.  In 
January,  1816,  Messrs.  Hoare,  the  first  mortgagees, 
entered  into  possession  of  and  received  the  rents  of  the 
Kennington  estete,  and  continued  to  receive  the  same 
until  they  transferred  their  security  to  the  present  Sir 
George  Bowyer  in  1839.  The  last-mentioned  transfer 
was  carried  out  by  a  deed  dated  the  9th  of  February^ 


978 


THE  WBBBXT  REPORTER 


CAvct.lMj  Vol  XT. 


Tboxpsow.  Bowtk&i 


Crahobbt. 


1889,  and  bj  it  the  then  paxtnen  in  MeeBrs.  Howe's  bank 
traofrftaed  the  whole  of  the  benefit  of  their  aeonxit^  to 
the  pneent  Sit  George  Bowyer,  who  thereupon  entered 
into  poflseflsion  and  leoeipt  of  the  rente  of  the  Kenningtooa 
property,  and  continned  in  mohpoaeeMJon  and  reoeipt  erer 
sinoe.  Only  two  qnarterlj  pi^rmentB  of  the  plidntifrb 
lather's  annuity  had  ever  been  made.  The  phunttfTb  father 
died  in  1827,  and  the  plaintiif  was  his  legal  personal  repre- 
fientatiye.  In  June,  1858,  the  preeent  bill  was  filed  by  the 
plaintiff  against  the  late  Sir  George  Bowyer,  the  preaent 
Sir  George  Bowjer,  and  certain  sub-mortgageea  of  the 
latter,  praying  for  the  usual  redemption  dMree  as  to 
the  Kenmington  estate.  The  defendant,  the  late  Sir 
George  Bowjer,  died  after  the  filing  of  the  bilL 

The  present  Sir  George  Bowyer  resisted  the  plaintiff's 
bill  on  the  ground  that  his  olaim  was  barred  by  the 
Statute  of  Limitations;  Sir  George  Bowyer  haying  been 
for  more  than  twenty  yeairs  in  possession  of  the  property, 
under  the  title  acquired  by  Messrs.  Hoare,  without  any 
payment  of  the  plaintiff's  annuity  or  aoknowle^H>ient  of 
his  right  of  redemption. 

The  plaintiff  relied  upon  a  letter  from  Sir  George 
Bowyer  to  the  plaintiff's  solicitors,  in  answer  to  one  from 
them  to  Sir  George,  dated  the  14th  of  January,  1856, 
as  an  acknowledgment  in  writing  of  the  plaintiff's 
right  of  redemption,  within  the  28th  section  of  the  3  &  4 
WilL  4,  c.  20, 

The  letter  of  the  plaintiff's  solicitors,  after  stating  the 
particulars  of  the  grant  of  his  annuity,  contained  the 
following  -ptisaage: — 

"  We  haye  made  a  yariety  of  inquiries  on  the  subject,  and 
we  find  that  some  sixteen  years  since  you  paid  off  a  first 
charge  on  the  Kennington  juroperty,  which  was  then 
yested  in  Messrs.  Hoare  as  mortgagees,  and  entered  into 
possession  of  the  rents;  and  as  our  client  daims  to  be 
entitled,  subject  to  ihat  charge,  to  haye  his  annuity  and 
arrears  satisfied  out  of  this  estate,  it  is  our  duty  to  ask 
you  for  an  account  of  ^e  rents  and  profits  since  you 
entered  into  possession." 

The  defendant's  reply  was  dated  a  few  days  afterwards, 
and  was  as  follows: — 

"Gentlemen, — ^In  answer  to  your  letter  of  the  14th 
instant,  I  beg  to  say  that  I  deny,  though  with  all  due 
courtesy,  the  claim  of  your  client.  I  need  only  add  that, 
if  he  were  entitled  to  the  account,  it  would  be  of  no  use, 
as  the  rents  and  profits  of  the  estate  haye  neyer  been 
sufficient  to  pay  the  interest  of  the  first  charge  referred 
to  in  your  letter. — I  haye  the  honour  to  remain,  &c^ 

"  Geo.  Bowyeb." 

The  whole  question  in  the  case  turned  upon  whether 
the  last-mentioned  letter  amounted  to  an  acknowledg- 
ment by  Sir  George  Bowyer  of  the  plaintiff's  right  to 
redeem. 

Southgate,  Q.  C,  and  Stock,  for  the  plaintiff,  contended 
(1)  that  the  effect  of  the  second  deed  of  the  9  th  of  Noyem- 
ber,  1814,  was  to  vest  the  property  in  Eowe  as  a  trustee 
to  raise  the  plaintiff's  annuity,  and  that  as  an  express 
trust  was  thereby  created  in  feivour  of  the  plaintiff,  the 
Statute  of  Limitations  did  not  apply.  The  case  came 
within  the  25th  section  of  3  &  4  Will.  4,  c.  27:  Yming  y. 
Lord  Waterpark,  13  Sim.  204,  on  app.,  10  Jur.  1;  £emg 
y.  Duncomhe,  29  Beay.  175,  9  W.  E.  446;  B^nd  y.  BeU, 
30  Beay.  221,  9  W.  B.  846.  (2)  The  letter  written  by 
Sir  George  Bowyer  was  an  acknowledgment  of  the  plain- 
tiff's right  to  redeem,  within  the  meaning  of  the  28th 
section  of  the  same  statute.  In  order  to  constitute  an 
acknowledgment  under  this  section,  it  was  enough  to 
show  that  the  mortgagee  recognised  that  he  held  under 
a  mortgage  title.  It  was  not  necessary  that  the  acknow- 
ledgment should  amount  to  a  new  promise  to  pay:  HodU 
y.  Hcaley,  6  Madd.  183.  The  last  case  was  decided  before 
the  statute,  but  the  only  difference  made  by  the  statute 
was,  that  the  acknowledgment,  which  before  might  be  by 
parol,  must  now  be  in  writing:  Trulock  y.  Bobey,  12 


CHm.  406;  Stat^field  r.  Hob$m^  16  Bear.  286, 1  W.  B. 
27,  on  app.,  3  De  G.  H.  AG.  620, 1  W.  B.  216. 

Tk§  Solioiktr^Gtnsral  {Sir  B^umdeU  Palmer,  Q.O),  uui 
WieketUf  appeared  for  Sir  Georga  Bo vyec; 

<SW<tyft,  ^C^  and  Wictre,  far  a  aab^mottgagee. 

The  BUjbtsb  or  thb  Bolls  (without  calling  on  the 
defendants)  said  that  he  was  dear  that  unless  &e  ordi- 
nary meaning  of  words  was  yiolated,  this  letter  could  not 
be  treated  as  an  acknowledgment  within  the  meaning  of 
the  statute.  There  was  an  annuity  granted  by  the  late  Sir 
George  Bowyer  in  Noyonber,  1814,  and  the  estate  charged 
with  it  was  conyeyed  to  Bowe  upon  trust  to  pay  the 
arrears  of  the  annuity,  and,  subject  tiiereto,  in  tmst  for  the 
grantor.  His  Honour  considered,  in  accordance  with 
his  preyious  decision  in  Lewis  y.  Duncomhe,  that  thib 
deed  was  sufficient  to  preyent  the  late  Sir  (xcorge  Bowyer, 
or  any  person  claiming  through  him,  from  setting  up  the 
Statute  of  Limitations  against  the  plaintiff.  But  it  hap- 
pened that  pieyiously  to  the  annuity  deed,  the  late  ^ 
Gkorge  Bowyer  had  mortgaged  the  same  property  in  fee 
to  Messrs.  Hoare,  the  bankers,  to  secure  £13,000  and 
interest;  and  the  question  now  was,  whether,  in  the  ab- 
sence of  acknowledgment,  the  plaintiff  had  a  right  to 
redeem  the  defendants,  who  claimed  under  Messrs.  Hoare. 
It  was  clear  that  the  preaent  Sir  George  Bowyer,  who  was 
the  transferee  of  Messrs.  Hoare's  mortgage,  did  not  claim 
under  the  trust  deed  of  Koyember,  1814.  He  claimed  under 
the  original  mortgage  to  Messrs.  Hoare.  Then,  the  only 
question  was,  whether  the  second  of  the  two  letters  which 
had  been  referred  to  constituted  an  acknowledgment  of 
the  plaintiff's  right  to  redeem,  within  the  meaning  of 
3  &  4  WilL  4,  c.  26,  s.  28 — ^"I  deny,  though  with  all  due 
courtesy,  the  claim  of  your  dient."  This  might  look  at 
first  sight  like  a  denial  of  the  plaintiff's  annuily, 
and  not  of  his  general  right  of  redemption;  but  on 
referring  to  the  letter  of  the  solicitors  of  the  plaintiff  to 
Sir  George  Bowyer,  to  which  the  letter  of  the  latter  was  a 
reply,  the  word  "claim"  occurred  three  times,  and  on 
the  third  occasion  in  the  following  context: — **  We  haye 
made  a  yariety  of  inquiries  on  the  subject,  and  we  find 
that  some  sixteen  years  since  you  paid  off  a  first  charge 
on  the  Kennington  property,  which  was  then  yested  in 
Messrs.  Hoare  as  mortgagees,  and  entered  into  possession 
of  the  rents  ;  and  as  our  client  claims  to  be  entitled,  sub- 
ject to  that  charge,  to  haye  his  annuity  and  arrears 
satisfied  out  of  this  estate,  it  is  our  duty  to  ask  you  for 
an  account  of  the  rents  since  you  entered  into  possession." 
In  answer  to  this.  Sir  George  Bowyer  said : — ^  I  deny 
your  claim  " — i.^.,"  I  deny  your  right  to  haye  the  annuity 
and  arrears  satisfied  out  of  this  estate."  He  then  xm>- 
ceeds: — ^''I  need  only  add,  that  if  he  were  entitled 
to  the  account  it  would  be  of  no  use,  as  the  rents 
and  profits  of  the  estate  haye  neyer  been  sufficient  to 
pay  the  interest  of  the  first  charge  referred  to  in  your 
letter."  His  Honour  thought  that  the  plaintifTs  counsel 
were  under  a  misapprehension  when  they  argued  that 
all  that  the  statute  required  was  an  acknowledgment 
that  the  defendant  held  under  a  mortgage  title.  A 
person  might  say,  "  I  entered  and  originally  held  as  a 
mortgagee,  but  I  now  hold  the  property  as  absolute  owner." 
The  admission  must  be  that  some  one  has  a  right  to  re- 
deem the  plaintiff.  In  Stamfield  y.  Hobsanj  where  the 
words  of  the  mortgagee's  letter  were, "  I  do  not  see  the  use 
of  meeting,  unless  some  one  is  ready  with  the  money  to  pay 
me  off,"  his  Honour  held  that  this  was  a  suffident  acknow- 
ledgment, because  it  amounted  to  a  qualified  admission 
on  the  psjrt  of  the  mortgagee,  that  if  any  person  was  ready 
with  the  money  to  pay  him  off,  he  would  haye  a  right  to 
do  so,  and  that  he  the  mortgagee  would  be  bound  to  receire 
it.  B^re  there  was  a  general  denial  of  the  plaintiff's  claim, 
with  the  additional  statement  that  if  the  defendant  did 
not  so  deny  it,  the  plaintiff  would  deriye  no  benefit  from 
the  account.  This  letter,  beginning  as  it  did  with  aa 
express  denial  of  the  plaintiff's  claim,  could  not  be  treated 
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ae  aa  aoknowledgment  of  hk  zight  to  redeem.  If  this 
weze  not  eo,  no  one  ooold  saie^  answer  «  aolicitor'B  lettec, 
except  to  81^  that  he  sefosed  to  give  mnj  js^ly.  Under 
these  drcomstanoes,  the  {daintEff '«  case  failed,  and  the 
bill  must  be  dimiiflacd  with  oostB. 

SoUdtors  f<vr  the  parties,  Wegtm;  iMwrence  ^  HatUby; 
aaod  Ware  ^  Weitall, 


X.S. 


June  23,  24,  25. 

TFtW —  Construction  —  Survivorship —  Gift  to  a  class — 

Lapse, 

Gift  hy  fcill  of  tlie  income  qf  funded  property  to  A,  far 

life,  and  after  Ms  deatJi  to  B,  fm'  life,  "  at  wJiose  death 

the  principal  is  to  he  equally  dkt>ided  amon^  £,*s  sur^ 

living  leyiiimate  chddren  and  the  testator's  nieee   C." 

C  died  living  the  testator,    J3.  predeceased  A, 

Held,  that  tJte  period  for  ascertaining  the  class  referred 
to  as  "  the  stirtiring  children  "  qf  B.  was  the  death  of  B^ 
and  net  tlic  death  of  A^  when  tlw  property  hccame 
divisible. 

Held  also,  that  C,  did  not  tahe  an  interest  as  a  member 
of  a  class,  and  that  on  her  death  living  the  testator,  Jier 
share  lapsed  for  tJte  benefit  qf  tlie  testator*s  tiext  of  kin. 

WtlMam  Lewis,  by  his  will  ^ted  the  4th  of  Septem- 
hfic,  1816,  gare  and  bequeathed  as  follows: — ^'^ Incase  mj 
deasBBt  wife,  Bosamond  Lewis,  should  snryiye  me,  I  gire, 
with  the  f  oUowing  dednotioa,  to  ho:  sole  nse  and  disposal 
daring  her  natnual  Hf e,  the  half-yearly  interest  arising  on 
aoy  ^KQfpeity  funded  in  the  Bengal  Q  per  Cent.  Loans,  the 
principal  of  which  amounts  to  Sicca  rupees  202,500;  and 
I  also  leave  to  my  wife  all  my  unfunded  property  in  cash, 
bills,  jewels,  plate,  furniture,  kc,  ^kc.  The  deduction 
above  alluded  to  is  of  £800  sterling  a  year,  to  be  paid  by 
half-yearly  instalments  to  my  brother,  Henry  Lewis,  or 
in  case  of  his  decease  to  my  nephew,  Henry  Lewis,  the 
0(m  of  the  former.  Xt  the  death  of  my  wife,  Rosamond, 
I  dizect  that  annuities  of  £100  sterling  a  year  each  shall 
be  jmrohased  (should  they  be  surviving)  out  of  1^  prin- 
cipal of  my  property  for  the  separate  lives  of  my  sisters- 
in-law,  Barbara  Willows  and  Jane  Willows,  and  for  that 
of  my  niece  and  god-daugfater,  Bosamond  Willows,  afteii 
the  s^ve  shall  have  been  effected.  I  bequeath  the  half- 
yearly  interest  arising  on  n:^  funded  property  to  my 
brother,  Henry  Lewis,  for  his  natural  life,  at  whose  deatli 
the  principal  is  to  be  equally  divided  amongst  his  surviviug 
legitimate  children  and  my  niece  and  god-daughter, 
Bosamond  Willows." 

Ue  testator  died  shortly  after  the  date  of  his  wilL 

The  testator's  brother,  Heniy  Lewis,  died  in  1826^ 
leaving  four  children  him  surviving. 

Two  oi  tiiese  <^ldven  died  in  the  lifetime  of  ^be  tes- 
taNr's  wMow,  wlio  aed  in  18€1. 

Hie  testator's  nieee  and  god-daoghter,  BosaaMiid  Wil- 
lows, and  his  nephew,  H^izy  Lewis,  both  died  in  his 
lilethne. 

Two  questions  were  now  raised  in  this  suit — 1,  as  to 
the  i>eriod  when  the  "  surviving  "  children  of  Heuiy  Lewis, 
mentioned  in  the  will,  were  to  be  ascertained;  and  2, 
whether  the  share  given  to  Bosamond  Willows  lapsed  by 
her  death  in  the  testator's  lifetime,  or  belonged  to  the 
children  of  Henry  Lewis. 

Belmyn,  Q.C.,  and  Hethertngton  appeared  for  the  trus- 
tees, and  contended  that  the  death  of  tiie  testator's  widow, 
the  last  tenant  for  life,  Le,  the  period  of  distribution,  was 
the  time  to  ascertain  the  number  of  the  class  of  children 
of  Henry  Lewis  who  were  to  take,  and  that  the  two  chil- 
dren who  survived  both  the  tenants  for  life  were  enti- 
tled. On  any  other  construction  the  widows  life  interest 
would  be  disturbed:  DanieU  v.  DanieU,  6  Yes.  296; 
Stemmon  v.  OuUan,  18  Beav.  5W. 

Chitty  and  Langley  f<^owed  on  the  same  side,  for  one 


Idw  surviving  ohildven  in  qveetioa,  and  iiifaiued  ta 
Oripps  V.  Woloott,  4  Madd.  11;  Taylor  v.  Bewrley,  1  GolL 
108,  as  authorities  that  the  tine  for  aaoertaiiuj^g  tiie 
daas  te  take  was  the  period  el  -divisien. 

BckggcXlay,  Q.  €.,  aaid  Lahe,  ixx  the  <Hiier  surviving  tSdldy 
were  aiso  heard  en  the  same  side:  SpwrreU  v.  J^vrrell, 
llHa.54, 1  W.  B.822. 

Cole,  Q.C.,  Southgate,  Q.C.,  Speed,  Bush,  H.  B,  Turner^ 
TT.  Morris,  and  Anstie,  appeared  for  other  parties,  but 
were  not  csJled  upon. 

The  Hastbb  of  thb  Bolls  said  that  the  words  «f  the 
will  weie  plaizkly  cotpressed.  The  rule  undoohtedly  was 
that  the  period  lor  ascertairong  the  survi^ardilp  was  the 
tine  «of  distribution,  unless  the  testator  etharwiae  directed. 
Hm  testator  might,  however,  doreot  an  earlier  period. 
His  Honour  eouM  not  strike  out  the  words  "at  whose 
(ije.  Henry  Lewis'e)  death  "  «sed  in  this  wilL  This  oon^ 
strootioa  did  not  require  that  the  fand  should  he  then 
divided  and  paid,  to  the  pvejudioe  of  the  widows  life 
interest;  it  en^  said  that  the  shares  of  tibe  perBons  ta 
take  were  then  to  be  ascertained,  and  the  dass  of  ohil* 
dien  of  Henry  Lewis,  who  survived  him,  wn  the  eian 
to  take  equally  between  these  vested  interests,  and  te  be 
paid  after  the  death  of  the  widow.  His  Honour  strongly 
approved  of  the  decision  in  Oripps  v.  Woloott^  and  the 
subsequent  cases,  which  settled  that  the  time  of  distribu- 
tion was  the  period  for  ascertaining  the  class  to  take^ 
unless  the  testator  expressly  directed  another  period. 
Here  another  period  was  clearly  pointed  out. 

The  questaon  of  lapse  of  theahan  of  BoesBumd  Willewv, 
who  died  living  the  teetator,  was  then  argued. 

Against  the  doctrine  of  lapse  it  was  argued  that  Bosa- 
mond Willows  must  be  taken  aa  a  aenher  of  a  tdass  of 
legatees — **  the  children  of  Henry  Lewis  and  my  niece 
Bosamond  Willows  "—and  that  as  shecUed  living  the  tes- 
tator^ her  share  bek>uged  to  the  surviving  members  of  the 
dass:  Porter  v.  Ibs^  6  fiim.  485;  Clark  v.  JPhUUpps^  17 
Jur.  88^.  At  BBj  rate,  if  there  was  a  lapse  it  was  con- 
tended that  as  to  her  share  it  did  not  pan  under  the  gift 
of  the  residue  to  the  testator's  widow,  but  belonged  to 
thenext  of  kin  ef  the  testator:  Stas^kape's  Trusty  27  Beav. 
20L 

In  favour  of  the  doctrine  of  lapse  of  her  share  it  waa 
argued  that  the  word  '^ surviving"  in  the  will  did  not 
refer  to  Bosamond  Willows,  but  was  confined  to  the  dass 
of  children;  that  if  she  had  survived  the  testator  she 
would  have  taken  an  ascertained  vested  share;  and  that 
as  she  predeceased  him,  that  diara  lapsed,  and  did  not 
survive  to  the  surviving  ddldren  of  Henry  Lewis. 

The  Hastes  of  ths  Bolls  said  he  would  look  int» 
the  authorities  on  Una  point;  but  he  was  dearly  of 
opinion  that  if  there  was  a  li^ee  of  Bosamond's  share  it 
would  not  go  to  the  widow,  hot  to  the  next  of  Idn  of  the 
testator. 

June  25. — ^The  MA0TBR  of  tse  Bolls  said  ^at  in  this 
case  he  was  of  opinion  that  the  share  of  Bosamond  Willowa 
had  lapsed  for  the  benefit  of  the  nextof  kin  of  the  testator. 
It  was  dear,  on  the  authorities,  that  the  dass  to  take 
must  be  aeoertained  at  one  and  the  same  period.  His 
Honour  did  not  mean  that  every  member  ol  the  dass 
was  to  be  ascertained  at  the  same  time,  but  that  OB  to  the 
division  of  the  property,  that  was  to  be  taken  at  one 
perisd.  Thus,  if  a  testator  gave  piopeity  to  A.  for  life,, 
irith  remainder  to  the  duMien  of  B.  and  the  ohlldren  of 
d,  aad  d  was  dead  at  the  testator's  death,  the  number  of 
theohildren  <^  C.  was  then  asoertsined,  but  the  number 
of  B.'sdiildTen  wasaot  to  be  aeoertained  till  the  death  of 
the  tenant  for  life;  bat  they  all  took  vested  istoests, 
liable  to  be  divested  ^?7V  tanto  <m  the  birth  of  other  chil- 
dren of  B.  before  the  death  of  the  tenant  far  life.  It 
was  true  that  in  the  case  just  suggested,  the  word  **  sur- 
viving "  was  not  made  use  of,  as  in  the  oase  now  before 
the  Court    But  a  daas  oould  not  be  ascertained  ^aadaaa 
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unless  the  property  yeeted  in  all  at  the  same  time.  No 
doubt,  if  this  gift  had  been  **  to  the  children  of  A.  and  to 
my  nieoe  Rosamond,'*  that  might  be  considered  as  a  gift 
to  a  class;  but  in  order  to  make  Rosamond  a  member  of 
the  class  here,  the  testator  should  haye  said,  "  I  give  my 
property  to  Henry  Lewis  for  life,  and  at  his  death  the 
principal  is  to  go  among  his  legitimate  children  and  my 
niece,  or  such  of  them  as  Hhall  survive  Henry  Lewis.'' 
In  that  case,  the  class  would  be  ascertained  at  that  period; 
and  if  one  member  of  it  was  dead  in  the  interval,  there 
would  be  no  lapse.  But  here,  Rosamond  Willows  was  to 
take  at  all  events,  and  the  only  class  to  be  ascertained 
were  the  children  of  Heniy  Lewis,  who  were  to  be  ascer- 
tained at  his  death.  If  Rosamond  Willows  had  survived 
the  testator,  she  would  have  taken  an  ascertained  vested 
interest  in  the  trust  fond,  subject  to  increase  or  decrease 
according  as  the  numb^  of  children  of  Heniy  Lewis, 
who  survived  him,  increased  or  diminished;  and  on  her 
death,  her  legal  personal  representative  would  have  taken 
her  share.  His  Honour  had  considered  the  cases  of 
Stanhope's  Trust,  and  Clark  v.  PhUlippi;  but,  in  his 
opinion,  Rosamond  Willows  did  not  take  as  one  of  a 
class.  The  share  to  which  she  would  have  been  entitled 
if  she  were  now  alive  had  therefore  lapsed,  and  be- 
longed to  the  testator's  next  of  kin. 

Solicitors  for  the  parties,   O.  F.  Hudson;    Mzard  ^* 
Anstle;  Tilleard  S'  CO' 


1I.B.  July  24. 

0.  L.  SptTHAMPTON,  Isle  op  Wight,  and  Pobtsmouth 
Impboved  Steam-boat  Company  (Limited),  v.  Pin- 
nock. 

Limited  company — Security  for  costs — 20  ^21  Vict,  c.  14, 

«.  24. 

W7wre  a  bill  mas  filed  on  behalf  of  a  limited  company, 
which  was  in  course  of  windiny^tp,  to  impeach  certain 
mortyaye  securities  on  the  yround  that  they  were  executed 
when  the  company  was  in  a  state  of  hopeless  insolvency, 
and  it  appeared  that  no  assets  had  been  collected  under 
tlie  windiny^tp,  and  that  all  the  shareholders  whose 
purchase  was  undisputed  had  fully  paid  up  their  shares, 
an  order  was  made,  on  the  motion  of  the  defendatUs,  under 
20  <l('  21  Vict,  c,  14,  s,  24,  that  the  company  yive  security 
for  costs, 

Oaillaud's  Patent  Tanning  Company  (Limited)  r.  Call- 
laud,  26  Beav.  427,  questioned. 

This  cause  came  on  upon  a  motion  by  the  defendants 
that  some  person  might  give  security  for  costs  on  behalf 
of  the  above  company.  This  suit  (which  was  one  of 
three  of  the  same  chancter)  was  instituted  by  the  official 
liquidators  of  the  company,  which  was  in  course  of 
winding-up  in  bankmptcy,  to  set  aside  certain  mortgage 
securities.  The  bill  stated  t^at  at  the  time  of  the  mort- 
gages the  company  was  and  had  been  for  some  time  in  a 
state  of  hopeless  insolvency,  and  that  these  securities, 
which  had  been  taken  by  the  defendants,  the  directors  of 
the  company,  were  fraudulent  and  Toid,  and  ought  to  be 
set  aside.  In  support  of  the  present  motion,  the  solicitor 
for  the  defendants  made  an  affidavit  in  which  he  stated 
that  he  had  been  engaged  in  every  stage  of  the  winding- 
up  of  the  company  in  bankruptcy,  and  he  could  state 
his  own  belief  that  the  company  would  not  have  assets 
to  pay  its  liabilities;  that  although  the  winding-up 
order  had  been  made  in  November,  1862,  no  assets  had  yet 
been  received  by  the  official  liquidators,  as  the  deponent 
had  leamt  by  inquiiy  at  their  offices;  also  that  nearly  all 
the  shares  in  the  company  were  paid  up,  and  that  as 
to  those  which  were  not  paid  up  the  liability  of  such 
shareholders  was  disputed.  There  was  no  counter  evi- 
dence adduced  by  the  plaintiffs  in  opposition  to  the 
motion. 

Ckile,  Q.C,  and  J,  Kapier  Hiygins,  api>eared  in  support 
of  the  motion.    They  referred  to  the  20  &  21  Vict  o.  14, 


s.  24,  which  provides  that  ''where  a  limited  company  is 
plaintiff  or  pursuer  in  an  action,  suit,  or  other  legal  pro- 
ceeding, any  judge  having  jurisdiction  in  the  matter  may, 
if  it  be  proved  to  his  satisfaction  that  there  is  reason  to 
believe  that  if  the  defendant  be  successful  in  his  defence 
the  assets  of  the  company  will  be  insufficient  to  pay  his 
costs,  require  sufficient  security  to  be  given  for  such  costs, 
and  may  stay  all  proceedings  until  such  security  be 
given."  The  plaintiffs  stated  in  their  own  bill  that  the 
company  was  in  a  state  of  hopeless  insolvencj,  and  the 
Court  could  not  look  at  the  possible  result  of  this  and  the 
other  two  suits  in  determining  the  question  whether  the 
security  was  to  be  given  or  not.  The  words  of  the  section 
— ''if  the  defendant  be  successful  in  his  defence" — 
showed  that  to  save  a  Limited  company  from  the  order  it 
must  have  assets  independently  of  the  suit  in  which  the 
motion  is  made.  Atutralian  Steam  NamgatUm  Company  r. 
Fleming,  ^'Eik.Z,  407,  was  mentioned  as  to  the  form  of 
the  security. 

BagyaUay,  Q.C.,  and  Waller,  for  the  plaintifb,  con- 
tended t^t  to  entitle  the  defendants  to  the  order  asked 
they  must  prove  to  the  satisfaction  of  the  Court  that 
the  assets  are  insufficient.*  Here  the  Court  was  asked 
to  infer  that  there  would  not  be  assets.  In  a  oase 
where  a  similar  affidavit  to  that  used  in  this  case  (CbU- 
laud's  Patent  Tanning  Company,  Limited,  v.  CaiUaud,  26 
Beav.  427,  7  W.  R.  172).  the  Master  of  the  Rolls  refused 
the  motion,  observing — **  I  must  be  satisfied  that  t^e  assets 
of  the  company  will  be  insufficient  to  pay  the  defendant's 
costs.  Under  the  circumstances  of  this  case,  I  should 
have  to  tiy  the  cause  in  order  to  satisfy  mysdf  that  the 
assets  of  the  company  will  be  insufficient  for  that  pur- 
pose." 

The  Masteb  of  the  Rolls  (without  calling  for  a 
reply). — ^I  do  not  understand  the  case  just  cited  as  it  is 
reported.  By  the  report,  it  appears  that  I  did  not  call  on 
the  counsel  for  the  plaintiffs,  but  that,  notwithstanding 
the  statements  in  the  affidavit  produced  were  uncon- 
tradicted, I  declined  to  make  the  coder.  There  must  have 
been  some  counter-evidence  which  influenced  me.  I  have 
great  doubt  as  to  the  propriety  of  that  decision,  as  re- 
ported. In  this  case,  if  the  plaintiffs  had  brought  evi- 
dence to  show  that  the  mortgaged  property  comprised  in 
the  impeached  securities  was  more  than  sufficient  to  pay 
the  mortgage  debts,  the  matter  might  have  been  different; 
but  the  affidavit  as  to  the  state  of  the  assets  of  the  com- 
pany Ib  ^contradicted.  I  am  satisfied  that  if,  under 
these  circumstances,  I  refused  to  make  this  order,  I  should 
be  simply  overruling  the  clause  in  the  Act  of  Parliaments 
The  defendants  might  take  the  order  that  the  proceedings 
be  stayed  till  the  plaintiffs  gave  the  security.  The  oosts 
of  this  application  to  be  costs  in  the  cause. 

BagyaUay,  Q,C,,  then  asked,  on  behalf  of  the  company, 
for  leave  to  amend  the  bill  by  making  the  company  plain- 
tifb instead  of  the  official  liquidators. 

The  Masteb  of  the  Rolls  said  that,  on  giving  the 
required  security  for  costs,  leave  would  be  given  to 
amend. 

Solicitors  for  the  plaintiffs,  Xewbon  ^*  Co. 
Solicitors  for  the  defendants,  Harrison  Sf  Lewis, 


v.c.r. 


Kell  v.  Nokes. 


July  28. 

Vendor  and  purchaser — Injunction — Action  for  recovery 

of  deposit — Jurisdiction. 

Where  tltere  is  a  contract  to  purchase,  and  a  dispute 

*  But  see  t^e  Companies  Act«  1862,  s.  69,  where  the 
words  "  if  it  appears  by  any  credible  testimony  "  are  in- 
serted instead  of  the  words  ^  if  it  be  proved  to  his  (the 
judge's)  satisfaction,"  which  occur  in  the  above-men- 
tioned section  (s.  24)  of  the  20  3c  21  Vict  c.  14. 
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Cbajucebly, 


P^O^  V.  Beattib. 


Cqancebt. 


arises  as  to  title,  this  Ctmrt  rriU  restrain  the  puf  chaser 
from  bringing  an  action  for  the  return  of  the  deposit^  a 
coftrt  of  equity  being  the  only  proper  tribunal  to  decide 
the  question  upon  which  the  return  of  the  deposit  depends. 

Botill  xnoyed  in  tMs  case  for  an  injunction  to  restrain 
an  action  brought  bj  the  purchaser  of  the  "  Moonrakers" 
public-house,  in  Great  Suffolk-street,  Southwark,  and 
eight  cottages,  for  £700,  the  lease  being  only  the  re- 
mainder of  a  term  of  forty-two  years,  with  a  ground  rent 
of  £65.  The  defendant  had  purchased  the  property  by 
private  contract,  and  paid  a  deposit  to  the  plaintiff  of 
£20.  The  defendant  considered  the  title  unsatisfactoiy, 
but  the  plaintiff  contending  that  it  was  a  good  title,  after 
some  dispute  the  action  in  question  was  brought  for  the 
reoorery  of  the  deposit  of  £20,  and  this  bill  was  filed  to 
^restrain  it. 

JBomilf  in  support  of  the  motion,  contended  that,  being 
n  question  entirely  of  title,  a  court  of  law  had  no  juris- 
diction, and  this  court  was  the  proper  tribunaL 

Ibulmin,  for  the  defendant,  dted  Tanner  y.  Smith,  4 
Jur.  O.  S.  810;  Dart's  Y.  &  P.  CIS;  Lord  St.  Leonards' 
y.  &  P.  c.  13,  and  contended  that  on  general  principles 
the  Court  would  not  restrain  an  action  for  the  recoyery 
of  the  deposit. 

KiNDEBSLET,  Y.C,  Said  that  from  the  case  cited  he 
could  not  draw  the  conclusion  that  where  a  bill  was  filed 
by  a  vendor  against  a  purchaser  for  specific  performance, 
an  action  to  recover  the  deposit  could  not  be  restrained. 
Certainly  no  such  general  proposition  was  laid  down;  but 
the  case  turned  upon  its  own  particular  droumstances. 
The  question  here  was,  did  the  plaintiff  show  a  good  title? 
and  thiUi  was  peculiarly  unfit  to  be  decided  by  a  court  of 
law,  being  a  matter  which,  although  it  was  a  matter  of 
fact,  and  as  such  might  be  determined  by  a  jury,  yet  the 
judge  could  not  deal  with  it,  for  although  he  might  ex- 
pren  his  opinion,  the  jury  had  the  option  to  follow  it  or 
not,  as  they  pleased.  It  was  not,  therefore,  that  the 
judge  at  common  law  was  not  competent  to  decide  such 
question:  he  might  be  quite  competent;  but  it  was  not 
his  function,  in  an  action  for  the  recovery  of  the  deposit, 
to  determine  a  question  of  title,  but  the  function  of  this 
Court,  and  not  of  a  jury.  This  Court,  therefore,  was  the 
proper  tribunal,  and  the  question  could  only  be  deter- 
mined by  a  decree  ordering  the  return  of  the  deposit  in 
the  hands  of  the  vendor.  No  doubt  it  was  only  £20;  but 
the  same  principle  applied  as  if  it  were  a  very  large  sum. 
The  parties  were  at  issue:  one  said, "  I  am  right,  and  can 
make  a  good  title;"  and  the  o&er  said,  '^  I  am  right;  you 
cannot."  How,  therefore,  could  the  deposit  be  recovered 
while  thatquestion  remained  undetermined? — and  it  might 
be  decided  in  fnYOxa  of  the  vendor.  On  his  bringing  the 
£20  deposit  into  court,  the  injunction  must  be  granted. 


V.C.K. 


PiKCE  r.  Beattie. 


July  28,  30. 

Trustee  —  Improper  investment — Befusal  to  account — 
Bonus  to  solicitor  beyond  his  costs — Pleading — Seve^ 
ranee  of  defendants. 

Where  a  tnutee,  under  a  ponder  in  a  marriage  settle- 
ment to  invest  in  freehold,  copyhold,  or  leasehold  security, 
incests  in  leaseholds  having  only  fourteen  years  to  run, 
with  a  very  small  margin  of  value,  the  Court  tcill  direct 
the  investment  to  be  called  in. 

Where  a  trustee,  in  answer  to  an  application  by  a  solici- 
tor on  behalf  of  the  cestui  que  trust,  replies  tliat  had 
the  cestui  que  trust  himself  applied  he  should  not  have 
answered  the  application,  but,  in  courtesy  to  him  (the 
solicitor),  begged  to  state  so  and  so,  that  is  not  a  refusal  to 
account.  I 

Where  a  client  agrees  with  his  solicitor  that,  in  case  qf 
Ms  recovering  a  certain  property,  he  shall  have  £5  per  \ 
cent,  commission  in  addition  to  his  costs,  that  is  illegal 


and  will  be  disallowed,  although  it  forms  part  of  a  settled 
account. 

Where  one  defendant  {trustee)  is  charged  in  a  matter* 
with  which  his  cotrustee  has  nothing  to  do,  he  may  sever 
from  him. 

This  biU  was  filed  to  set  aside  a  settlement  made  on  the 
plaintiff,  his  wife  and  children,  or  to  rectify  it,  or,  in  case 
the  Court  should  consider  that  it  was  not  void,  to  carry 
out  the  trusts.    The  plaintiff  claiming  an  interest  in  the 
residuary  property  of  Margaret  Blair  Pince,  employed  the 
defendant  to  recover  it  for  him,  as  his  solicitor,  Beattie 
insisting  that  a  settlement  should  be  made  on  the  plain- 
tiff's wife  and  children;  and  it  was  agreed  between  them, 
by  a  memorandum  in  writing  dated  the  14th  of  Decem- 
ber, 1853,  that  in  "  consideration  of  Beattie  agreeing  to 
investigate  the  daim,  and,  if  possible,  to  establish  the 
rights  of  the  plaintiff  under  the  will,  or  in  the  estate  of 
certain  members  of  his  family,  and  in  consideration  of  all 
the  necessary  advances  for  legal  and  other  expenses,  and 
towards  the  maintenance  and  support  of  the  plaintiff's  wife 
and  family,  pending  the  same,  and  the  consequent  risk 
which  Beattie  would  incur  on  account  thereof,  the  plaintiff, 
for  himself,  his  executors,  or  administrators,  agreed  with 
Beattie,  his  executors,  administrators,  and  assigns,  to  pay 
to  him,  by  way  of  addition  to  his  proper  legal  charges,  a 
sum  of  money  equivalent  to  £5  per  cent,  on  the  gross 
amount  received  by  him,  his  heirs,  executors,  or  adnUnis- 
trators,  during  the  investigation,  or  by  professional  exer- 
tions, and  charged  the  estate  therewith;  Pince  to  do  all  the 
necessary  acts  to  ratify  the  said  agreement,  as  previously 
agreed  by  Beattie,  his  heirs,  executors,  administrators,  and 
assigns:  (Signed)  F.  B.  Pince;  Witness — ^Frederidc  William 
Byles."    In  August,  1864,  Beattie  recovered  by  a  com- 
promise £611  14s.,  and  received  that  sum  by  a  cheque 
from  Messrs.  Gordon  k  Co.,  the  soUdtors  employed  on  the 
other  side,  and  in  the  same  month  paid  the  plaintiff 
£700;  £400  was  afterwards  made  the  subject  of  the  set- 
tlement complained  of,  whereby  that  sum  was  vested  in 
Beattie  and  Thomas  Wilkins,  as  trustees,  in  trust  for  the 
plaintiff,  his  wife  and  children,  in  the  usual  way,  with  a 
power  to  invest,  or  on  mortgage  of  freehold,  copyhold,  or 
leasehold  hereditaments.    The  trustees  having  lent  the 
plaintiff  £50  on  his  promissory  note,  invested  the  other 
£350  on  leaseholds  which  had  only  fourteen  years  to 
run,  and  which  the  mortgagor  had  purchased  for  £270, 
producing  a  net  rent  of  £70.    The  defendant,  Beattie, 
had  made  out  an  account,  wherein  he  credited  itte  plain^ 
tiff  with  the  £1611  14s.,  and  debited  him  with  his  costs 
and  expenses,  the  money  was  handed  over  to  him,  and 
£80  lis.  lOd.  for  £5  per  cent,  commission,  under  the 
agreement  of  the  14th  of  December,  1858,  and  this  being 
balanced,  was  signed  by  the  plaintiff.  The  plaintiff  then, 
through  his  solidtor,  applied  to  Beattie  by  letter,  who 
answered,  stating  that  if  it  had  been  the  plaintiff's 
application  he  might  not  have  answered  it,  but  in  cour- 
tesy to  him  he  was  ready  to  meet  the  parties;  and  having 
been  applied  to  some  months  before  by  a  solicitor,  he 
had  stated  that  the  plaintiff  had  no  reasonable  ground  to 
disturb  the  settlement,  or  require  any  further  account. 
There  were  three  children  of  the  marriage,  and  this  bill 
was  filed  ag^ainst  the  trustees,  the  wife  and  children, 
praying  as  above,  aud  that  the  trustees  might  pay  the 
costs.      £100  had  been  brought  into  court.     Thomas 
Wilkins  appeared  separately. 

Olasse,  Q.a,  and  W,  H,  Terrell,  for  the  plaintiff, 
abandoned  the  relief  sought  as  to  setting  aside  or  recti- 
fying the  settlement,  and  contended,  first,  that  the  in- 
vestments were  improper;  that  Beattie  had  refused  to 
account,  and  must  pay  the  costs,  and  had  no  right  to 
sever  in  his  defence  from  Wilkins.  With  regard  to  the 
£5  per  cent,  commission,  that  could  not  be  allowed,  even 
if  the  account  was  treated  as  settled  being  contrary  to 
the  poli<7  of  the  law  :  Strange  v.  Brennan,  15  Sim.  346, 
2  C.  P.Cooper's  Reports  1. 
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PiKCE  V.  Beattie.— Bb  SftEAMKi  Aom  Ck>. — ^Bb  Ingbam'b  TBUeT. 


BaHy,  ^.<Xy  %bA  8rriM^ifrM«,  lor  tlte  iMeBdants,  wgved 
that  the  inyeertments  were  warranted  by  the  aettioMCPt, 
and  the  tmm  being  «o  saatl,  the  ol^ect  wms  to  obtain 
betftar  intetest.  There  was  no  veAual  to  aooonat,  and 
the  bargain  as  to  oommission  being  part  of  a  MeMed 
aooouit  oould  not  be  diatnrbed. 

Cases  cited: — Tlumson  v.  Judge,  3  Brew.  306;  Nanney 
V.  WUlkinu,  ^2  Beav.  452;  Walker  v.  .SwiM,  29  Beav. 
394;  (TJBrien  v.  X^w,  11  W.  U.  a?i^^,  318. 

KiKBBSSLE  Y,  V.  C,  Said  iiokt  that  part  of  the  bill  asking 
to  iet  aude  or  rectify  the  settlement  had  been  wisely 
abandoned  at  the  bar.  On  such  a  form  of  bill  as  this 
Loid  Langdale  had  considered  that  no  relief  ooold 
be  givien,  but  that  decision  had  not  been  followed, 
the  ocnurts  considering  that  the  plaintiff  was  entitled 
to  the  remalxidw  of  the  relief  if  a  sufficient  case 
w«as  made;  so  te,  Uiexefore,  as  the  case  was  aban- 
doned, the  bill  mnst  be  dismissed  wit^  costs.  The  first 
qvfistion  was,  whether  the  inTcstment  in  leaseholds  wsa 
a  proper  one.  It  appeared  that  these  leaseholds,  when 
the  investaemt  was  made,  had  only  fourteen  years  to  run; 
and  theiefora,  although,  no  doubt,  the  property  being 
flmaU,  it  was  the  objoot  of  all  parties  to  make  as 
good  iatereaft  as  possible,  no  loss  must  be  incurred  in  so 
doiag;  and  consequently  this  was  not  a  good  inrest- 
meatk  and  ought  to  be  called  in  without  pr^udice 
to  aBQT  question  as  to  the  liability  of  the  trustees  in  the 
erent  of  a  k)S8.  Am  to  the  £50,  it  was  no  security  at 
all,  and  that  must  be  brought  into  court  in  a  reasonable 
time,  to  stand  with  the  £100  to  Uio  general  credit  of  the 
cause.  Asto  the  acoomnt  against  Beattie,  it  appeared 
there  was  a  settled  aocouat  in  January,  1855,  with  the 
I^aintiff  *B  receipt,  which,  subject  to  one  item,  concluded 
tiM  tiMisaalion.  This  was  an  item  of  £80  lis.  lOd. 
diarged  \^  BeaUie  on  an  agveement,and  the  question  was 
whotiMT  the  plaintifE  had  now  a  right  to  challenge  it,  al- 
though HIenned  part  of  the  settled  aooount?  Itappeared 
bosAiJiecme  ot  Strm^fc  y.  Brentmn,  15  Sim.  846,  2  0.  P. 
Coop.  1— and  possibly  other  oases  might  be  found — thatthe 
Yioe-ChaneeUor  of  England  and  Lord  Cottenham  had  de- 
eftded  that  It  was  against  the  policy  of  the  law,  not  only 
that  a  soUoitor,  wkUe  acting  as  such,  should  take  a 
piMent  or  gtwtaity  from  his  diont  oygt  and  above  the 
amoiuDt  of  his  oosts,  but  that  he  should  enter  into  any 
stipulation  to  become  a  solicitor  on  tiie  terms  of  getting 
a  better  benefit  than  he  would  get  by  the  costs,  which, 
aoeordiag  to  the  rules  of  law,  he  was  entitled  to  charge, 
and  therefore  that  being  established  it  must  be  held  that 
the  contta<yt  between  Pince  and  Beattio  was  illegal,  and 
ought  not  to  have  been  entered  into.  Although,  there- 
fare,  that  ibrmed  an  item  in  a  settled  account,  the  plaintiff 
was  entttled  to  reeover  that  back.  With  regard  to  the 
BeTeraaee  of  the  trustees,  it  was  clear  that  the  plaintiff 
had  oooaaioned  it,  for  the  bill  sought  relief  against 
Beattie,  with  which  WUkins  had  nothing  to  do,  and 
therefore  th^e  must  be  two  sets  of  costs  in  that  respects 
As  to  the  costs  up  to  the  hearing,  Beattie  was  not  liable; 
lor,  being  sought  to  be  made  personally  responsible,  there 
had  been  no  such  pertinacious  refusal  as  the  Master  of 
the  Bolls  thought  made  trustees  liable  to  costs,  where 
parties  were  obliged  to  file  a  bill  to  get  the  informati<m. 
This  was  not  a  bill  for  discovery,  but  to  make  Beattie 
liable  for  costs  and  set  aside  an  instrument,  and  there- 
fore not  within  the  principle.  As  to  the  other  points, 
witii  respect  to  the  defendants'  costs  out  of  poc^et^ 
his  Honour  would  look  into  the  cases. 

July  80th. — ^KnfDEKSLEY,  V.  C,  now  said  that  he  was 
of  opinion  that  the  defendant  was  entitled  to  his  costs 
generally. 

Solioiloi%  jr.  •/.  i^  and  J.  BrntHe, 


▼.  C  K.  He  Steabzc  Acid  OOMPSiirr.       Jtdy  "23. 

OmfonicB  Act  ^1866 — 'Velwtbary  windin^-iip — N<etice 
wSer  table  B. — Offieial  Uqmdat^r^ 

Wluire  «  ftotice  U  given  hy  advertisement  under  table 
B^  that  it  is  intended  voluntarily  to  fvind-^  a  company, 
that  does  not  include  tite  appowiment  of  an  ofieuU 
liquidator,  as  the  purpose  qf  the  intended  general  meeting. 

Archibald  Smith  moved  Ibr  «n  inJiSMAion  to  restmbii 
certain  proceedings  in  the  Lend  Xa^<or^  Court  to  altooh 
a  fund  in  the  hands  of  Mr.  Henoe,  t^ie  ■ametion^eor.  Tbe 
Stearic  Acid  Company,  having  become  embattimased,  gave 
notice  by  advertisement  of  an  extntordinaty  gieneMil 
meeting,  the  object  being  stated  to  be  that  tiieie  shouM 
be  a  vohintaty  winding-up.  Tbe  company  was  inoor- 
porated  under  the  Act  of  1856  (19  &  20  Yict.^^.  47),  msA 
incorporaibed  table  B.  with  the  short  Articles  of  Associa^ 
tion,  the  25th  clause  of  which  provided  that  there  should 
be  an  extraordinary  general  meeting  convened,  and  the 
28th  that  seven  days'  notice  of  the  hour  and  purpose  of 
the  meeting  should  be  advertised,  or  in  such  other  manner 
as  should  be  prescribed  by  the  Atticles  of  Association.  No 
other  mode  being  here  prescribed,  the  notice  was  given 
by  advertisement  as  above.  The  meeting  took  place  at 
the  office  in  Ludgate-hill,  and  a  resolution  was  passed  a^ 
proving  of  a  voluntary  winding-up,  md  a  gentleman 
named  Heath  was  appointed  offimal  liquidator.  Mr. 
Heath  i»rooeeded  to  act  in  the  voluntary  windingH^,  and 
under  his  instruotions  Mr.  Herseey  tiie  anoticoieer^  sold 
certain  prcq>erty  of  the  company  and  received  the  pro- 
ceeds. Meenrs.  Nathaniel  k  John  Tenner,  who  were  oro- 
ditors  of  the  company,  then  took  prooeediags  in  the  LiRl 
Mayoral  Court  to  attaoh  the  proceeds  of  tiM  «a]e  ha  the 
hands  of  the  anotioneer;  and  the  oftefial  Uquid«tor  mnt 
xaoved  to  restrain  flnn  ikom  tahii^  snc^  preeecdings  to 
reeoTtBr  the  funds  ht  the  haftds  of  the  gumlflhcs^  <m  thfe 
ground  timt  the  offioial  liquidator  was  the  pidi^  and 
only  legal  hand  to  raoeive  and  deal  wUh  the  propotiy  of 
the  company. 

JRoxhurgh,  in  opposition  to  tiie  motion,  oontended  limit 
the  clauses  of  table  B.  had  not  been  oomi^ied  wifii.  T1» 
provision  was  tiiat  the  advertisement  sbotdd  vtate  tka 
purpose  of  tiie  meeting;  tire  great  p«irpoee  being  to  ap- 
point an  offloial  liquidator— that  was  not  stated,  and  ttcora- 
fore  his  appointment  was  invalid,  and  he  had  no  iMms 
standi  in  this  court. 

ArchAhaM  Smith  in  reply. 

B[XNDSR8UBY,  VXI.,  said  tiuiidutt  no^tieehad  baei 
as  far  as  the  winding-up  was  ooncemed,  but  It 
nothhig  about  the  intention  to  appoint  an  offlaial  iiqti»- 
<hitor$  and  the  qnastion  was,  iHiether  hii  anwihitifwwt 
was  good  under  the  provisions  <xf  tal^  B.  Pitigmdhay 
the  fact  of  the  intention  to  appoint  an  official  liquidator, 
and  giving  no  notice  of  such  intontion,  the  comiMiny  had 
no  right  to  say  that  he  was  duly  appointed,  and  thnefore 
the  person  now  acting  in  that  capacity  was  not  the 
person  who  sustained  that  diaraoter.  l%e  motkm  ma^ 
be  refused,  with  oodts. 


T.C  K.  Me  iKOftAK's  TbxtbT.         Jufy  22,  M. 

Practice — Order  to  ewehange  from  Consols  into  Basik 
Stock — Provision  to  prevent  the  receipt  of  three  iflri- 
dends. 

Where  the  exigency  of  tits  ease  reguires  it,  t^  Omst 
wUl  ditpense  n:Uh  a  prevision  in  the  order  to  prenent  the 
party  entitled  receiving  more  than  two  dividends  im  the 
twelve  montht. 


Peck  Implied  in  this  case  to  dispense  with  a 
which  the  Begisbcar  had  inserted  in  an  order,  under  these 
oiicumBtaaees.  A  petition  was  premnted  byahd^,  lii 
whom  a  fund  of  eo&8(^  was  vested  for  life,  with  an 
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lute  power  of  appoiatoamt  bj  will,  wilh  tmoMiaiiK,  in 
default  of  ai^intment»  to  hm  ohiktran)  ehta  was  itill 
single,  and  was  sizfy-eight  yeazs  of  age,  and  the  petition 
nalrail  an  exoliamre  of  the  nonaolfl  into  hanlc  stoelL  nad 
tiM  Older  waa  voidA  in  Febmaxy,  the  January  dividend 
baving  been  reoeivedt  and  the  Begiflbsar,  in  dbrawing  np 
t^  Older,  had  inserted  a  olanse  to  the  efPeet  that  if  the 
Mia  ol  the  ooasola  was  not  ^Bfeoted  before  the  •—  daj  of 
,  inserting  no  time^  it  was  ordsied  that,  notwith- 
standing  the  provisioau  ol  the  oxdeor  dirseting  payment 
of  the  dividends  and  interest  to  the  petitioner,  the  divi- 
dend doe  in  JxHj  might  be  laid  out  in  bank  stock.  The 
effleot  of  this  would  be,  that  the  petitioner  would  xeoeive 
no  dividend  for  nine  nioaitba>  andby  roseon  of  her  poverty 
would  not  be  able  to  do  without  it,  as  it  was  h^ 
chief  means  of  subsistence;  whereas^  if  the  pasHSge  in- 
serted was  dispensed  with,  the  value  of  the  zespeotive 
stocks  was  such,  having  regard  to  the  price  when  this 
oxdor  was  made,  that  no  loss  would  aoerue. 

Enn>BBSLST,  Y.O.,  said  that  the  object  of  inserting 
the  provision  was,  that  a  party  getting  an  exchange  might 
not  receive  three  dividends  in  <me  year,  which  would 
otherwise  be  the  case.  No  doubt  when  he  made  the  order 
the  ezlgenciee  of  the  case  were  shown  to  require  the 
exchange;  otherwise,  the  Court  was  always  very  reluctant 
te  makesuoh  an  order.  It  had  better  be  mentioned  again, 
to  diaoover  ^e  circumstances  under  which  it  was  made. 

July  2Srd. — Peck  now  said  that  the  order  had  been 
made  on  a  statement  of  the  facts — evidence  of  the  peti- 
tioner's age,  the  death  of  the  surviving  trustee  of  the 
fond,  and  there  being  no  one  to  serve,  no  one  had  been 
served  with  the  petition.  It  appeared  that  the  petitioner 
had  only  £20  a  year  to  subsist  upon,  besides  the  interest 
of  the  fund. 

KiHDSBflLKV,  Y.C.,  said  that  he  must  have  made  the 
Older  in  consequence  of  the  petitioner's  want  of  means, 
and  therefore  he  thought  the  provision  inserted  by  the 
Begistrar  might  be  dispensed  with. 


▼.aK. 


FvLKiN  «.  Lewis. 


July  16. 

J^actice — Costs  of  motion  for  an  injwnction — DUcharge  of 
'undertaking — Abandoned  motion. 

Where  a  motion  for  an  injunction  stands  over  from  time 
to  time  on  an  undertaking^  which  is  ultimately  discharged 
on  the  defendants  doing  what  tJieg  professed  their  inten- 
tion to  do,  the  Court  mil  not  treat  it  as  an  abandoned 
motion^  but  reserve  tlie  consideration  of  the  costs  till  the 
hearing,  and  give  no  costs  of  an  application  to  treat  it  as 
an  abandoned  motion. 

This  case  has  been  several  times  befdre  the  Court,  and 
relates  to  a  certain  diidt  at  Sheemess,  which  the  authori- 
ties of  the  War-offlee,  repres^oited  by  the  Secretaiy  of 
State  for  War,  were  about  to  fill  up,  when  the  plainti£P 
as  the  oflScer  of  the  local  Board  of  Health,  filed  this 
bill  to  restrain  them,  on  the  ground  that  it  would  be  de* 
trimental  to  the  pubUc  health,  as  preventing  the  free 
draught  of  sewage.  The  matter  stood  over  from  time  to 
time,  on  an  imderstanding  whioh  was  ultimately  di»> 
charged,  the  plainti£F  having  liberty  to  apply,  and  the  de- 
fendants proceeding  with  the  work  in  a  manner  not  de- 
trimental to  the  public,  according  to  their  professed 
intention.  The  defendants  then  moved  to  dismiss  the 
bill  for  want  of  prosecution,  and  this  ended  by  the  plain- 
tiff amending  the  bill  without  costs  on  either  side,  and 
the  costs  of  the  motion  for  the  injunction  were  treated  as 
costs  in  the  cause,  but  the  defendants  subsequently  asked 
for  them  as  costs  of  an  abandoned  motion,  and  the  quea- 
tion  was  whether  they  were  so  entitled. 

-Bailg,  Q.C,  and  Sdllett,  appeared  for  the  plaintiff. 

Glasse,  QM,  and  &  F,  Smith,  for  the  defondants,  the 
landowners. 


Wicksm,  for  the  aeaurtaiv  of  State  for  Wax. 

Avthocttisacited:— ^ilf«f«<•»v.AJtf,8Sim.l99|  00m$k^ 
wmite  V.  Bippem,  1  Bsav.  bi\  Mpnsypenn^  ▼.  Anm^,,  1 
W.  B.  99;  London  amd  ^mekmaU  JUMmof  Chmpmmff  T. 
Tk0Limehm$0MHSHiif  Wbrk^  9  K.k  J.  19^,5  W.JLU^ 

EiNDEBSLBT,  T.C.  (having  reserved  his  judgment),  now 
said  thajb  the  question  of  costs  of  the  motion  for  the  in- 
junction never  were  mentioned,  and  he  assumed  that  th^ 
were  to  be  costs  in  the  cause.  That  was  a  misapprehen- 
sion, and  no  one  was  bound.  Ko  doubt,  the  costs  of  the 
motion  and  costs  in  the  cause  depended  upon  different 
grounds;  and  his  opinion  was  that  the  motion  must  not 
be  treated  as  an  abandoned  motion,  but  the  consideration 
of  the  costs  of  the  motion  for  the  injunction  must  be  re^ 
served  until  the  hearing,  and  there  must  be  no  coats  of 
this  application  on  either  side. 

SdicitozB  for  the  plaiutiff,  Mehols  ^  Fork 


V.CW.  July  23, 

Cbossman  v.  The  BaisTOL  and  South  Wal^ 
Union  Railway  Company. 

Jurisdiction — Commissumers  of  sewers — 28  Ben.  8,  «.  5 — 

3  4'4t  WiU.  4,  c.  22. 

Upon  the  construction  of  the  statutes  28  Hen,  8,  e,  5, 
and  3  J^  4:  WUl.  4,  c,  22, 

Beld,  that  commiseioners  of  sewers  are  entitled  te  r»- 
strain  a  railway  company  by  iT^funttion  until  the  hearing, 
from  interfering  with  a  natural  deposit  of  beach  farming  a 
protection  to  the  country  from  the  inund^Uions  of  a  tidal 
navigable  river  within  the  survey  of  the  comenistioners: 
and  this  notmithetanding  a  purchase  by  the  railway  com* 
pony  from  the  lord  of  the  manor,  under  their  JktrU^ 
mentary  powers,  of  the  spot  in  question, 

Semble,  that  "^  banks  and  walls,  ^c,"  by  tidal  and 
navigable  rivers,  as  well  as  by  the  sea  coasts,  are  included 
in  the  operation  of  3  4'  4  WUL  4,  c,  22. 

Observations  upon  the  statutes  23  Ben.  8,  o,  5,  and 
3  4r4  WUL  4,  c.  22  {enlarging  the  operation  ef  the  former 
statute,  and  giving  addUional  rights  and  powers  to  com' 
missioners  of  sewers). 

This  was  a  motion  for  an  injunction  to  restrain  the  de- 
fendants from  digging  up,  removing,  or  using  for  the  pur- 
poses of  their  undertaking  any  of  the  deposit  of  "  ohessel," 
or  beach,  known  as  the  **  Chessel  Mound,"  on  the  banks 
of  the  Severn,  near  the  New  Passage,  and  within  the 
Lower  Level  district  of  Gloucestershire,  which  is  under 
the  jurisdiction  and  management  of  the  plaintiffs. 

The  plaintiffs  are  the  commissioners  of  sewers  for  the 
Lower  Level  district,  whioh  is  a  large  tract  of  land  on 
the  banks  of  the  Severn  estuazy,  protected  fzom  inunda- 
tions by  sea  walls  and  embankments.  In  the  immediate 
neighbourhood  of  the  New  Passage  ferry  a  deposit  of 
chessel,  or  beach,  has  been  in  the  course  of  many  years 
formed  by  the  action  of  the  sea.  This  deposit,  which  is 
known  as  the  Chessel  Mound,  forms  a  natural  barrier 
against  the  innovations  of  the  sea,  and  acts  as  a  protec- 
tion to  a  tidal  sluice  called  the  **  Chessel  Pill  Sluice,"  and 
also  to  the  artificial  sea  wall.  The  bill  alleged  that  the 
Chessel  Mound  was  within  the  management  and  jurisdic- 
tion of  the  commissioners,  and  that  ordinances  had  been 
from  time  to  time  made,  imposing  penalties  f(»r  the  re- 
moval of  chessel,  or  beach,  between  the  sea  wall  and  low- 
water  mark.  Frequent  applications  had  been  made  for 
leave  to  remove  portions  of  the  beach,  but  invariably  re- 
fused by  the  commissioners.  The  defendants,  the  Bristol 
and  South  Wales  Union  Eailway  Company,  in  the  couzse 
of  their  undertaking,  which  iuvolves  a  direct  communica- 
tion by  steam  f  erzy  between  the  Gloucestershire  and  Mon- 
mouthshire sides  of  the  Severn,  near  the  New  Passage, 
had  recently  erected  a  pier  extending  for  some  distance 
into  the  Severn.  In  order  to  strengthen  this  pier,  and 
generally  for  the  purposes  of  thwr  line,  the  delendanta 
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proposed  to  remove  large  quantities  of  ballast  from  the 
Chessel  Mound.  They  had  applied  to  the  oommisaioners, 
whose  rights,  privileges,  and  authorities  were  expressly 
reserved  by  the  Bristol  and  South  Wales  Union  Railway 
Act  to  **  remain,  oontinue,  and  be  in  full  foroe  and  effect," 
for  permission  to  do  this,  but  the  oommissioners  refused 
the  application,  being  of  opinion  that  any  removal  of 
gravel,  &c.,  would  be  dangerous.  The  defendants  having 
taken  steps  to  remove  the  deposit  in  spite  of  this  prohibi- 
tion, the  present  bill  was  filed  on  behalf  of  the  commis- 
sioners by  their  clerk.  An  interim  order  for  an  injunc- 
tion was  granted  on  the  10th  of  July,  and  the  motion 
was  now  renewed.  Evidence  was  adduced  on  either  side 
as  to  the  amount  of  injury  likely  to  result  from  disturbing 
the  Ghessel  Mound,  but  this  evidence  being  more  or  less 
speculative  in  character,  was,  as  usual,  very  conflicting. 

The  arguments  mainly  turned  upon  the  right  of  the 
plaintiff  to  maintain  a  suit  in  this  court  in  respect  of 
alleged  injury  to  the  Ghessel  Mound,  which  had  been 
comprised  in  the  conveyance  to  the  railway  company, 
and  also  upon  the  jurisdiction  of  commissioners  of 
sewers  generally,  as  regulated  by  the  Acts  of  23  Hen.  8, 
c.  5,  and  3  &  4  Will.  4,  c.  22. 

Jlolt,  Q.C.,  Giffard,  Q.C.,  and  H.  F.  Brutoive,  in  sup- 
X)ort  of  the  motion,  contended  that  the  Ghessel  Mound, 
being  "  a  defence  by  the  coasts  of  the  sea,"  was  within 
the  survey  of  the  commissioners  by  23  Hen.  8,  c.  5.  The 
Act  3  &  4  WilL  4,  c.  22,  s.  47,  vested  in  the  commis- 
sioners the  property  in  all  lands,  &c.,  and  other  things 
**  within  or  under  their  view,  cognizance,  or  management," 
while  section  57  gave  the  commissioners  right  of  suit 
in  respect  of  the  lands,  &c.,  vested  in  them  as  afore- 
said, or  other  works  within  their  view,  cognizance, 
management,  or  jurisdiction.  Further  than  this,  the 
commissioners  had  for  several  years  past  exercised  juris- 
diction over  the  Ghessel  Mound  by  exacting  fines  and 
refusing  applications  to  remove  stones,  &c.,  and  they 
were  fully  entitled  to  sue  in  this  court  Upon  the 
balance  of  convenience  and  inconvenience,  the  defendants, 
if  the  injunction  were  granted,  would  only  be  put  to  the 
expense  of  getting  ballast  from  a  more  distant  point, 
while  great  and  irremediable  injury  to  the  whole  district 
might  be  apprehended  if  the  defendants  were  allowed  to 
remove  the  mound.  They  cited: — Duke  of  Newcastle  v. 
Clark,  8  Taunt.  602  (as  to  the  commissioners  formerly 
having  no  right  of  action  such  as  was  now  enjoyed  by 
them,  under  section  67  of  3  &;  4  Will.  4,  c.  22)\  Neivtan 
V.  Cuhitty  5  G.  B.  N.  S.  C27. 

W.  M.  Jam^Sj  Q.C.^  and  Bird,  for  the  defendants,  con- 
tended that  the  commissioners  had  no  right  of  suit.  If 
the  act  complained  of  was  in  tho  nature  of  a  public 
nuisance,  then  the  question  ought  to  have  been  by  infor- 
mation, and  not  by  a  bill  in  which  the  commissioners 
were  plaintiffs,  as  they  had  no  right  of  suit  in  that 
capacity.  If  the  question  was  not  one  of  public  nui- 
sance, but  of  interference  with  property,  the  suit  must 
equally  fail,  as  the  commissioners  had  no  property  what- 
ever in  the  Ghessel  Mound,  so  as  to  give  them  a  locm  standi 
in  this  court,  even  if  the  Mound  was  "  within  their  sur- 
vey and  cognizance."  The  Act  3  &  4  WilL  4,  c.  22,  could 
not  be  construed  as  vesting  in  the  commissioners  the 
whole  freehold  of  the  land,  &c.,  within  their  view, 
management,  and  jurisdiction.  But  apart  from  the 
question  of  property,  the  commissioners  were  themselves 
a  court  of  record,  with  ample  jurisdiction  and  full  powers 
to  enforce  their  orders  even  by  fine  and  imprisonment, 
and  they  could  not  apply  to  this  court  for  relief  touching 
matters  within  their  own  jurisdiction.  Then,  on  the 
merits,  the  case  of  apprehended  risk  had  been  grossly 
exaggerated  in  the  biU  and  affidavits  in  support  of  the 
motion,  and  no  sufficient  case  had  been  made  out  for  the 
interference  of  this  Gourt  on  the  balance  of  convenience 
and  inconvenience.  They  cited: — Inhabitants  de  Old- 
^$nf  V.  Stafford f  Siderfin,  145;  JCerrUon  v.  Sparrow,  19 


Ves.  449:  Barl  of  Ripon  v.  Hobart,  3  My.  k  K.  169 j 
ffaines  v.  Ihylor,  2  Phill.  209. 

Wood,  Y.G.  (without  calling  for  a  reply),  said  that  the 
injunction  must  be  granted.     The  utmost  injury  that 
could  thereby  result  to  the  defendants  would  be  that  they 
would  have  to  go  further  and  pay  more  for  the  ballast 
required  by  them.    Was  this  beach,  which  had  been  ao^ 
cumulating  for  centuries,  and  formed  a  great  natural  pro- 
tection, to  be  removed  upon  the  mere  speculations  of  the 
defendants'  engineers,  rather  than  matters  should  be 
allowed  to  remain  in  statu  quo  until  the  hearing?    The 
balance  of  convenience  and  inconvenience  was  entirely, 
according  to  his   opinion,  in  favour  of   the   plaintiffs. 
Then,  upon  the  main  question  that  had  been  discussed, 
he  was  of  opinion  that  a  BvdR<Aent  primd  facie  oaae  of 
right  of  suit  had  been  shown  on  behalf  of  the  plaintiffs 
to  enable  him  to  grant  the  interlocutory  injunction.    The 
rights  and  duties  of  commissioners  of  sewers  before  the 
statute  3  &  4  Will.  4,  c.  22,  were  defined  by  23  Hen.  8, 
c.  5.    That  Act,  after  reciting  that  "  the  walls,  ditches, 
banks,  gutters,  sewers,  gates,  colices,  bridges,  streams,  and 
other  defences  by  the   coasts  of    the  sea,  and  mariah 
ground — ^by  rage  of  the  sea  flowing  and  re-flowing,  and 
by  means  of  the  trenches  of  fresh  waters  descending,  and 
having  cause  by  divers  ways  to  the  sea,  be  so  disrupt, 
lacerate,  and  broken,"  &c.,  assigned  the  commissioners 
'*  to  be  our  justices  to  survey  the  said  walls,  &c.,  and  the 
same  cause  to  be  made,  corrected,  repaired,  amended,  put 
down,  or  reformed,  as  case  ahaU  require,"  &c.     In  The 
Duke  of  Newcastle  v.  Clark,  8  Taunt.  602,  which  was  an 
action  of  trespass  brought  by  the  oomnussioners,  it  was 
held  that  although  a  definite  wrong  had  been  committed, 
the  commissioners  of  sewers  had  not  such  a  possession  in 
their  works,  &c.,  within  their  survey,  as  to  enable  them 
to  maintain  the  action.    But  the  Act  3  &  4  Will.  4,  o.  22, 
was  obviously  framed  for  the  purpose  of  meeting  the 
difficulty  that  had  previously  existed,  as  to  their  right  of 
suit.    His  Honour,  after  referring  to  sections  10  and  47  of 
that  Act,  observed  in  reference  to  a  passage  in  Gallis  on 
Sewers  (p.  92,  ed.  1824),  which  stated  that  "whether 
the  banks  and  waUs  of  fresh  rivers  which  have  their 
courses  to  the  sea  be  within  this  statute  (23  Hen.  8,  c.  5), 
or  not,  hath  heretofore  bred  some  question," — that  section 
47  might  very  possibly,  however,  have  the    effect    of 
sweeping  into  its   operation   all   things  mentioned   in 
section  10,  which  included  the  tidal  and  navigable  rivers 
as  well  as  the  sea  coasts.    As  to  the  objection  that  the 
commissioners,  being  a  court  of  record,  could  not  sue  in 
any  of  the  Queen's  courts,  such  a  construction  woukf 
have  the  effect  of    entirely  abrogating  the  Act.     His 
Honour,  after   referring  to  the    words  of  section    47, 
"  who  are  hereby  empowered  to  bring  or  cause  to  be 
brought  any    action,   or    to  prefer  or  order    the    pre- 
ferring of  any  bill  of  indictment,"  &c.,  said  that  these 
words  would  apply  to  a  suit  in  equity.    Besides  this,  sec- 
tion 57  expressly  referred  to  suits  "  at  law  or  in  equity  for 
or  concerning  any  matter  or  thing  whatever,  or  for  or 
relating  to  the  lands,  &c.,  so  vested  in  them  as  aforsaid,  or 
to  any  river,  stream,  sewer,  waU,  bank,  or  other  work  or 
matter  within  or  under  the  fixed  cognizance,  manage* 
ment,  or  jurisdiction  of  such  commissioners.'^    The  ques^ 
tion  then  was,  whether  or  not  there  was  a  right  to  be 
tried  at  the  hearing  as  to  the  commissioners  having  pro- 
perty, qualified  though  it  might  be,  in  the  Ghessel  Mound. 
Gould  it  be  said  that  it  had  never  been  within  their  view 
and  cognizance,  the  Act,  as  he  had  already  observed,  being* 
applicable  to  navigable  rivers?    For  forty  years  the  com- 
missioners had  exercised  jurisdiction  over  it.     They  had 
fined  persons  for  taking  gravel,  and  it  was  in  evidence  that 
permission  had  repeatedly  been  asked  and  invariably  re- 
fused 'f  the  present  defendants,  it  might  be  observed,  having' 
themselves  asked  permission  before  proceeding  to  take 
the  law  into  their  own  hands.    The  Ghessel  Mound  was 
something  having  the  appearance  at  least  of  **  a  defenoe 
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by  the  ooaste  of  the  aea."  Such  defences  were,  by  the 
statute  of  Henxy  S,  under  the  sonr^y  of  the  oommissioners 
of  sewen.  If  under  their  enrr^,  tiien,  by  section  47  of 
3  &  4  WilL  4,  the  property  became  vested  in  them. 
Further  than  this,  they  had  exercised  their  rights  over 
the  particular  property  for  many  years.  Then  as  to  the 
oonyeyance  to  the  company  of  the  Chessel  Mound  from 
the  lord  of  the  manor,  that  oould  not  supersede  the  effect 
of  8  &  4  WilL  4,  a  22;  and  further,  it  was  to  be  observed 
that  the  rights  of  the  commissioners  were  expressly  saved 
in  the  Act  of  the  railway  company.  His  Honour,  after 
adverting  to  the  engineering  evidence  as  to  damage,  said 
that  if  the  commissioners  had  the  power  claimed  by  them, 
the  evidence  of  the  engineers,  on  the  other  side,  would  go 
lor  nothing.  The  interim  order  for  an  injunction  would 
be  continued,  including  the  undertaking  as  to  damages. 


v.cs. 


July  16. 

Scott  Bussell  v.  The  London,  Chatham,  and 
Doveb  Bailway  Company. 

Practice — If^unction — Application  of  oo^/endant. 

Before  decree  the  Cmtrt  mill  Tiot  grant  an  injunction  to 
restrain  an  action  at  law  on  the  application  of  one  defen- 
dant against  his  co-defendant. 

Mr.  Scott  Bussell  conveyed  certain  land  to  trus- 
tees for  the  benefit  of  himself,  his  wife,  and  children. 
The  London,  Chatham,  and  Dover  Bailway  Company 
being  desirous  to  cut  a  tunnel  through  this  land,  the 
trustees,  in  consideration  of  a  certain  sum  paid  by  way 
of  oompensation  for  damage,  sold  them  the  right 
of  using  or  tunneling  a  portion  of  the  subsoiL  The 
subsidence  caused  by  cutting  the  tunnel  caused  the  walls 
of  the  dwelling-house  and  outbuildings  to  crack.  The 
bill  in  this  suit  was  filed  by  the  children  against  Mr.  and 
Mrs.  Scott  Bussell,  the  trustees,  and  the  company, 
all^fing  that  the  damage  done  was  insufficiently  compen- 
sated for  by  the  sum  stated,  and  that  the  trustees,  when 
they  sold  the  right  to  the  subsoil,  had  been  acting  vUra 
vires.  The  trustees  also  brought  an  action  against  the 
contractors  to  recover  damages  for  the  injury  caused  by 
negligence  when  making  the  tunneL  Before  any  decree 
in  the  suit,  this  motion  was  made  on  the  part  of  the  com- 
pany to  have  the  trustees  restrained  fnxoL  proceeding  at 
law,  or  that  all  proceedings  in  the  suit  might  be  stayed, 
on  the  ground  that  the  subject-matter  of  the  suit  was 
the  same  as  that  of  the  action. 

Malins,  Q.C.,  Cotton,  and  Meadows  White,  contended 
that  the  object  sought  here  was  similar  to  that  sought  at 
law,  and  that  the  company  should  not  be  harassed  by  two 
forms  of  litigation.  They  cited  Weddcrhum  v.  Wedder- 
hnm^  4  My.  &  Cr.  585;  Wright  v.  Athin$,  1  V.  &  B.  818; 
Ed^ecumhe  v.  Carpenter,  1  Beav.  171. 

Bacon,  Q.C,  and  Martittdale,  for  the  children  and  the 


Stuabt,  V.C,  said— The  objections  to  this  motion  are 
insnrmount^le.  The  Court  will  not  before  decree  grant 
an  injunction  against  a  defendant  on  the  application  of 
his  co-defendant.  This  is  in  effect  a  motion  for  an  injuno- 
tion  made  upon  an  affidavit  alone,  and  on  such  an  appli- 
cation the  Conit  will  not  issue  a  writ  of  injunction.  In 
the  great  case  of  WHght  v,  Atkins,  1  V.  &  B.  814,  Lord 
Ellenborough  says,  **  Generally,  if  the  bill  does  not  pray 
for  an  injunction,  the  plaintiff  cannot  move  for  an  in- 
junction under  the  prayer  for  general  relief;  "  and  this  is 
also  laid  down  Mitt.  66,  in  referring  to  Savory  v.  2>yfr, 
Amb.  70. 

Solicitors  for  the  company,  IHshf^ld  4'  Nervman, 


V.  C.  8.  Stbanob  v,  Fooks.         July  19,  20. 

Surety — Loss  of  collateral  security — Discharge  of  surety* 

A  surety  being  entitled  to  aU  collateral  securities,  the 
creditor  is  bound  to  preserve  them,  and  if  through  his  ne- 
gligence they  are  lost,  the  surety  is  discharged. 

The  plaintiff  in  this  case  was  Susannah  Strange,  ad- 
ministratrix of  her  husband  Simon  Strange,  who  £ed  in 
August,  1866. 

In  January,  1862,  Simon  Strange,  as  surety  for  his 
brother  James,  executed  a  bond  to  secure  payment  of 
£1,000  to  the  defendant  Fooks,  which  sum  was  further 
secured  by  a  mortgage  of  even  date  with  the  bond. 

By  the  mortgage  deed,  certain  real  estate  which,  by 
an  indenture  dated  in  1 886  (recited  in  the  mortgage  deed) , 
had  been  conveyed  to  trustees  upon  trust  for  the  separate 
use  of  the  wife  of  James  Strange  for  life,  and  upon  the 
decease  of  either  of  them,  to  the  survivor  of  husband  and 
wife  for  life,  with  remainders  for  the  benefit  of  their 
issue,  was,  tc^ther  with  two  policies,  conveyed  and  as- 
signed to  Fooks  upon  trust,  on  payment  of  the  debt  and 
interest  to  reassign,  but  on  default  to  sell,  and  out  of  the 
proceeds  pay  himself. 

No  notice  of  this  assignment  was  given  to  the  trustees 
of  the  settlement  of  1836.  The  solicitor  who  acted  in 
the  matter  for  the  three  parties  concerned — debtor,  surety, 
and  creditor — ^by  his  affidavit  deposed  that  he  had  ab- 
stained from  giving  notice  at  the  request  of  James  and 
with  the  concurrence  of  Simon  Strange,  James  being 
anxious  that  the  trustees  of  the  settlement  should  not 
know  the  state  of  it. 

By  an  indenture  dated  the  19th  of  October,  1856,  the 
said  debt  and  trust  premises  and  other  securities  were 
power  assigned  by  Fooks  to  John  Hole,  with  the  usual 
to  sue  in  the  name  of  the  assignor.  Subsequently 
the  property  comprised  in  the  settlement  was  sold  by  the 
trustees  thereof,  and  the  money  divided  among  the  cestiti 
que  trusts.  The  plaintiff  had  no  notice  of  the  bond  until 
October,  1861,  when  she  imagined  that  she  had  wound 
up  her  husband's  estate.  Hole,  in  the  name  of  Fooks 
commenced  an  action  against  her  upon  the  bond,  and 
thereupon  she  filed  this  bill,  charging  that  Fooks  being 
trustee  under  the  mortgage  was  bound  to  enforce  pay- 
ment of  the  debt  when  due,  and  that  as  he  had  neglected 
to  perfect  the  mortgage  security  by  notice  to  the  trustees 
of  the  settlement  of  1836,  the  estate  of  her  husband 
was  discharged  from  aU  liability  under  the  bond. 

Malins,  Q,C.,  and  Craoknall,  for  the  plaintiff. — Simon 
Strange  was  entitled  to  the  benefit  of  the  mortgage. 
That  security  was  lost  through  Fooks  and  his  assignee 
neglecting  to  perfect  it  by  notice  to  the  trustees.  The 
estate  of  Simon  is  therefore  discharged:  Watson  v.  All- 
cock,  ISuLk  Giff.  319,  1  W.  B.  17,  4  De  G.  M.  &  G.  242, 
1  W.  B.  899;  Straton  v.  Rastall,  2  T.  B.  367;  WatU  v. 
Shuttleworth,  6  Hurlst.  k  Norm.  235,  7  ib,  863;  Qipel  v. 
Butler,  2  Sim.  k  St.  457. 

Greene,  Q.C.,  and  Locock  Webb,  for  the  defendants.  The 
security  was  perfect  without  notice.  Simon  Strange  was 
as  mudi  bound  to  give  notice  as  Fooks  was.  Moreover, 
it  was  at  James's  request,  with  Simon's  concurrence,  that 
notice  was  withheld.  They  cited  Wheatley  v.  Bastow,  7 
De  G.  M.  &  G.  261,  3  W.  B.  540;  Woodcock  v.  The  Oxford 
and  Worcester  Bailway  Company,  1  Drew.  521.  The 
delay  does  discharge  the  surety:  JSyre  v.  Everett,  2  Buss. 
381;   Gordon  v.  Calvert,  4  Buss.  581. 

Stuabt,  V.C. — ^In  my  opinion  this  case  must  be  decided 
upon  the  principle  that  if,  through  the  negligence  of  the 
creditor,  the  security  is  lost  or  is  not  properly  protected, 
the  surety  is  discharged.  In  the  present  case,  the  evi- 
dence shows  there  were  two  transactions.  By  one,  Simon 
became  surety  for  his  brother  James;  b7  ^o  other,  James 
and  his  wife  gave  a  mortgage  of  their  life  estates  in 
certain  real  property.    It  cannot,  I  think,  be  argued  that 
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Simon  did  not  become  entitled  to  the  benefit  of  tYiO  )ixort- 
gage,  or  that  he  was  not  entitled  to  hare  it  dealt  "with  by 
Fooln,  the  mort^gagee,  in  sttoh  a  manner  as  that  the 
benefit  of  it  should  not  be  lost.  Bnt  the  benefit  of  it  was 
lost  through  ttie  ne^^ect  of  giTing  notice  to  the  trustees 
of  the  settlement.  An  attempt  has  boen  made  bj  the 
eyidence  pat  in  on  behalf  of  the  creditor,  to  prove  that 
SiBum  was  a  paHy  to  the  non*performance  of  the  act 
necessary  to  preserve  the  security.  The  conduct  of  the 
solicitors  in  not  giving  notice  was  wrong.  They  were 
soUottors  for  James  and  Simon  Strange,  and  for  Fooks 
the  mortgagee.  It  was  their  duty  to  give  notice  to  the 
trustees  of  the  settlement.  They  affect  to  say  that  Simon 
was  the  cause  of  no  notioe  being  given  to  the  trustees. 
The  evidenoe  they  give  on  that  point  is  to  the  effect  that 
James  was  anxious  that  the  trustees  should  not  know  of 
the  transaotion,  and  that  Simon  concurred.  One  of  the 
•olicttors  states  in  his  affidavit — **  At  the  last-mentioned 
interview,  the  whde  subject  of  the  proposed  mortgage,  and 
James  Strange*8  objection  to  notioe  being  given,  was  dis- 
cussed. Simon  Strange  concurred  in  tJiiuking  that  it 
would  be  prejudicial  to  his  brother  by  reason  of  his  posi- 
tion with  the  Caines  and  Dunning  families,  and  joined 
with  his  brother  in  requesting  me  not  to  serve  any  notice 
of  the  mort^gage  on  Mr.  Caines,  and  it  was  solely  in  con- 
sequence of  such  request  that  no  notioe  was  given  to  him 
of  the  mortgage."  There  is  no  evidence  to  show  that 
Simon  undentood  the  effect  of  withholding  notice.  In 
not  giving  notice,  the  solicitorB  were  guilty  of  breach 
of  their  du^  to  Simon  and  to  Fooks.  Fooks  ought 
to  have  had  the  security  perfected  by  notioe,  and  when 
Hole  took  an  assignment  of  the  bond  of  suretyship,  the 
assignee  was  bound,  if  he  intended  to  have  the  bene- 
fit of  it,  to  see  that  everything  neoessaiy  to  perfecting 
the  mortgage  was  done.  However,  acting  under  the 
advioe  of  the  same  solicitor,  he  did  nothing.  There  is  no- 
thing in  the  evidenoe  to  show  that  he  ever  inquired 
whether  notioe  had  been  given.  Hy  opinion  is  that  this 
case  comes  within  the  general  rule  of  the  Court,  that 
wheie  a  person  becomes  surety,  and  a  ooUateral  security 
is  given  to  the  creditor,  if  that  security  is  lost  by  the  negli- 
genoe  of  the  creditor  the  surety  is  discharged.  Decree.-^ 
It  appearing  that,  by  the  neglect  of  Fooks  and  Hole  to  give 
proper  notioe  of  the  mortgage  of  the  19th  <^  January, 
1852,  the  security  thereby  created  in  the  life  estates  of 
James  Strange  and  wife  have  been  lost,  declare  that  to 
the  extent  of  the  value  of  that  security  the  plaintiff  and 
the  estate  are  discharged  from  liability  on  the  bond. 
Diieot  inquiry  as  to  amount  of  loss  oocaeioned  by  said 
negleot  Reiirain  proceedings  at  law.  Hole  and  James 
Strange  to  pay  costs  of  suit.  Reserve  further  costs. 
Liberty  to  i^pply. 

Solicitors  for  the  plaintiffs,  Patter$on  4'  Son. 
Solicitor  for  the  defendants,  Vmin^, 


V.CS, 
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July  16. 


IfHiee  to  truitee* — Ddt^f  in  a$»€rting  right  to  trmst  fund. 

If  a  person  fcho  claims  a  trust  fund,  and  has  served  the 
trustees  with  notieCy  does  not  exercise  due  diligence  in  as- 
serting his  right  before  the  Court,  the  Court  will  authorise 
the  trustees  to  disregard  the  notice. 

In  the  suit  of  Cdrew  v.  Annandale,  it  was  declared 
that  Carew  was  entitled  to  the  benefit  of  a  charge  on  a 
life  estate  to  which  one  Mrs.  Lonergan  was  entitled  under 
a  setflement  made  on  her  first  marriage,  and  which 
charge  was  executed  twenty^me  days  befrae  a  post-nup- 
tial setHement  made  on  her  second  marriage.  It  was  at 
^e  same  time  declared  ^lat  Carew  was  not  entitled  to 
the  benefit  of  a  charge  executed  after  the  date  of  her 
eeoond  settlement.  The  trustees  paid  him  aU  that  was 
due  en  the  first  charge;  and  the  day  after,  Carew,  not  in 
virtue  <A  ttie  seoond  charge,  but  on  the  ground  that  the 


settlement  was  void  as  ag»inst  creditors^  gave  ndtiee  to 
the  trustees  not  to  pay  any  dividends  of  the  trust  tmad  to 
Mrs.  Lonergan.  More  than  three  montiui  elapsed  without 
any  proceeding  on  the  part  of  Oaxew  to  estabU^  his  right. 

Sacon,  Q.C,  and  Chisholm  Batten,  now  moved  that 
Carew  might  be  compelled  to  withdraw  the  notice,  or  that 
the  trustees  might  be  at  liberty  to  pay  the  dividends  not- 
withstanding the  notice,  and  that  Carew  might  bo  ordered 
to  pay  costs. 

Stuart,  Y.C.^-Where  the  Court  has  to  eonaider  what 
is  to  be  done  with  a  fund  pending  litigation,  it  has 
to  look  at  aU  the  oircuiiBtaaoes  of  the  case.  The  pariQr 
who  served  the  notioB  in  question  was  told  by  the  trae- 
teee  that  unless  he  filed  a  bill  and  asserted  his  right  be- 
fore the  Court  they  would  disregard  the  notice.  It  has 
been  argued  that  this  notioe  has  the  effect  of  an  injuno- 
tion,  which  is  not  the  case.  Its  effect  is  similar  to  that 
of  a  distriogas.  A  distringas  differs  from  mere  notice  in 
this,  that  it  has  a  parliamentaiy  operation,  is  regnlated 
by  t^e  rules  and  practioe  of  this  court,  and  is  made  upon 
oath.  But,  although  it  is  issued  upon  the  oath  of  the 
person  applying  for  It  that  he  has  a  good  title,  yet  If  he 
does  not  within  eight  days  assert  his  right  before  the 
Court,  the  Bank  of  England  is  authorised  to  disregazd  the 
distringas.  Apply  that  princi{^e  here,  and  it  leads  to  tiiis, 
that  the  plaintiff  is  now  entitled  to  an  interlocutory  order 
that  until  further  order  the  trustees  may  be  at  liberty  to 
act  upon  that  deed  as  valid  which  the  creditor  has  not 
questioned  before  the  Courty  although  several  months  have 
expired  since  his  notiee  was  served. 

SoUdtor  for  plaintiff,  8.  Lamh, 


^ta 
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Joint  stock  company — Hastention  of  Utitiness  ultra 

SoUeitor —  Costs — A^ropriationr—  Creditors^   re^^reson^ 
tative, 

SoUeiivrs  to  «  dotHpiuif  €tmn«it  reomfer  OMts  in  tv^rt 
ff  hntiinem  mmisrtaken  f9iih  fuU  Tmmiedge  that  it  U 
heyond  thsposo&rs  of  the  company^  nor  oaim  they  appt^" 
priate  money  holon^iny  to  the  oompamy  roooioed  hy  Meei 
on  a  yon&ral  aooount  to  the  payment  ^  owth  costs. 

Observations  as  to  the  riyht^the  creditors*  repivsonta- 
tiees  to  be  heard  in  mtoh  a  ease* 

TtdB  petition  raised  a  question  as  to  the  right  of  Messrs. 
Howard  &  Dollman,  the  solicitors  of  the  company  (which 
is  in  course  of  windiog-^ip),  to  be  allowed  certain  costs 
claimed  l^  them  in  req>ect  of  actions  brought  and  de- 
fended on  behalf  of  the  company,  in  reference  to  marine 
insurance  business,  which  has  been  already  held  to  have 
been  ultra  f^ires  (see  JU  Phcenim  lAfe  Asearanoe  Company, 
Burges  and  Stock's  Case,  10  W.  B.  816). 

The  Phoenix  Company  was  established  under  a  deed  of 
settlement  dated  the  5th  of  May,  1848,  ss  a  company  for 
carrying  on  the  business  of  life  assurance.  On  the  11th 
of  March,  1857,  resolutions  were  passed  at  a  general 
board  meeting,  extendiag  the  company's  business  to  ma- 
ine  insurances.  * 

On  the  22nd  of  October,  1858,  Messrs.  Howard  k,  Boll- 
man  were  appointed  solicitors  to  the  company,  at  a  salary 
of  £50  a  year,  in  lieu  of  charges  for  attendance  at  th^ 
board  and  general  advioe  to  the  o£Bce.  While  acting' 
in  that  capacity,  Messrs.  Howard  k  BoUman  deianded 
several  actions  brought  against  the  company  in  respect 
of  marine  insurances,  and  in  cue  case  (that  of  the  Aoa) 
they  successfully  brought  an  action  oh  bdialf  of  the 
company  against  a  policy-holder  to  recover  money  peid 
to  and  improperly  retained  by  him  in  respect  of  a  policy 
of  marine  insurance.  During  tlie  same  period  Measre. 
Howard  &  Dollman  also  brought  and  defended  many 
actions  on  behalf  of  the  company  in  respect  of  life  as- 
surance, calls  on  shareholders,  &c.    On  the  14th  of  Aprfl, 
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)860,  tke  nasal  ocdnp  fcnr  tlM  cl!flBohttiDii  aad  winding-up 
of  t^  oompaBy  was  made  bj  Tioe-Chanodlor  Wood. 
In  tlie  ooorae  of  the  winding-np  ptooeedinge  11  waa 
deeided  b j  the  CkMuri  tibat  the  mazina  inacaaoca  iMcaaoh 
of  the  oompanj's  boaiAefla  waa  bajond  the  powexa  of 
the  eoiap«&7,  and  ooaaequeotlT-  lUegaL  Bj  an  ofder 
nade  om  the  20^  of  April,  1861,  npon  a  petition  tiian 
belove  the  Courts  the  Cooit  oideaed  the  ooete  of  Meesr& 
Howaid  &  DoUmaa  to  be  taased,  the  eoala  ineunred  In 
respect  of  marine  inaaranee  to  be  dMngoiahed  in.  the 
eertifioi^  On  the  4th  of  Jn]y,  1S68,  the  taxing 
master  oeiiified  that  tiie  oosts  of  Maiwrii.  Howavd  & 
DoUntan  amounted  to  Ai,iiS  lis.  2d.,  of  which  sum 
;6997  98.  Id.  was  the  amonnt  inconed  in  respect  of 
marine  insnrance. 

The  present  question  was  whether  the  said  som  of 
£997  98»  Id.  should  or  should  not  be  allowed  to  form 
port  of  MesBrs^  Howard  ic  DoDman^s  bill  of  costs.  It 
appeared  from  the  eyidenoe  that  Messes.  Howard  Ac 
I>ollnian  had,  eariy  in  October,  1858  (the  month  in 
which  l^ey  were  appointed),  obtained  the  advice  of 
ooonael  as  to  the  legality  of  tiie  marine  insnianee  busi- 
Deas,  and  had  subsequentiy,  in  oonseqneaoe  of  that  ad- 
vice, endeavoured  to  get  all  the  flhareholdeni  to  ooaisent 
to  a  new  deed  of  settlement  which  should  extend  the 
eperationB  of  the  oompany  to  marine  iasuraaoe.  To  this 
anrangement  onlj  a  portion  of  the  sharehold«»  had  oour 
seated.  During  the  period  of  Hkeix  empl^FmeBt  Messn. 
Howard  k  Pollman  had  received  larg^  sums  of  cash, 
which  thsy  claimed  to  be  entitled  to  appropriate  to  the 
gosta  Inouzred  in  the  marine  business. 

0>«f*9Mi  Q'C,  and  £,  /Vy,  for  the  offlcud  manager, 
asgued  tiiat  the  retainer  was  a  general  retainer,  and 
gemecal  relainen  did  not  eever  aotive  proceedinga  There 
wa0  no  retainer  by  th»  oompany  ler  these  aetkma.  The 
proper  oonrae  for  Messrs.  Howard  &  DoUman  was,  not  to 
deteid  aotiona  brought  against  the  oompany  in  respeet  ef 
Buurine  policies^  on  the  speoial  cironmstanees  of  eaeh, 
bo*  to  have  pleaded  that  the  contracts  were  ultra  vir§9. 
On  the  p^nt  of  {Appropriation,  the  dicta  of  Abbott, 
CJ"^  in  Wnff?U  V.  Lain^,  aB.  &  C.  l«5,showed  that  when 
a  peiBon  had  olaima  fox  two  debts^-^me  legal,  the  other 
illegal'  he  would  not  be  allowed  to  apptepriate  a  sum 
paid  ta  him  geBeraBjp  to  the  Hkgal  debt^  but  the  law 
woqM  apptoprurte  the  sua  to  the  legal  debtw  That  caee 
gttramed  <^  pieDenit. 

JSlo^,  fbr  the  creditors'  representative. 

WUloookf  Q.C,  on  behalf  of  thepetitienenB,  objected  to 
tike  appearance  of  the  erediteos'  zepzessatntivfl^  aa  hia  inr- 
tareata  were  suffioiratly  protected  by  the  official  mnnagei, 
who  had  appeared  and  argued  the  caae. 

£dy, — 'The  petittoners  hare  claimed  a  lien  on  the 
dDoameots  of  the  oompany  as  against  all  the  creditors. 
2f  ow^  that  t^e  deeds,  &c.,  are  given  up,  and  the  question 
is  one  of  debt  only,  they  claim  priority.  The  appearance 
of  tbe  official  manager  does  not  givesuffioient  protection 
to  tihe  other  creditors. 

Wood,  T.C,  said  that  he  must  hear  counsd  for  Ihe 
evBcHtors'  repreaentatiTes.  The  petitioners  wer6  seeking 
to  claim  on  a  special  security,  as  mortgagees  might. 

Jua^  was  heard  in  opposition  to  the  claim,  and  cited 
Arnold  y.  The  Mayor  and  Corporation  of  FoolOy  4  Man. 
^  Gr.  860;  Francit  v.  Drancu,  5  De  G.  M.  &  G.  108. 

WlUcooh^  Q.C.,  and  A.  Smith,  for  Messrs.  Howard  k 
Oo.«  said  that  in  the  case  of  the  Ava  the  solicitors  had 
sYioeeeded  in  reoeveriag  mon^  improperly  retained  by 
a  i>oliey-4iolder;  and  suoh  recovery  was  of  great  b^iefit  to 
tbe  eompany.  As  to  the  actions  defended,  assuming 
tha^  the  mode  of  defence  was  wrong — ^vis.,  that  a  plea 
of  ultra  vires  ought  to  have  been  pleaded — ^yet  that  was 
no  gptcmud  tor  a  refusal  to  pay  oosts.  An  attorney  might 
reoo'wer  costs  incurred  in  respect  of  an  action  which 


proved  fruitless.  Tbm  diant'a  remedy  waa  a  areas  aottou 
for  nefi^igence:  i^iaf9  v.  Arden,  9  Bing.  287;  Braeey  u. 
Carter,  12  A.  &  E.  378.  Seoondlgr,  the  trae  test  of  the 
possibility  of  i^^lying  the  doctrine  of  appropriation  waa 
the  possibilii7  of  recovering  the  mtOMy  paid.  If  mon^ 
had  been  paid  eaqNreasly  for  the  mariae  insurance  costs,  it 
oould  not  have  been  recovered  fiom  the  solioitQrs.  Monegr 
paid  to  an  attorney  on  a  whole  pBOoeeding  whidi  pcoved 
abortive  was  held  to  be  irvecoveraUe  in  LenHe  ▼.  Samrnel, 
8  Q.  B.  687.  The  law  would  not  step  in  to  iqypcopaate 
in  a  particular  manner  money  i>aid  to  solicitors  on  a 
whole  proceeding.  There  was  a  distinction  between  the 
appropriation  which  the  law  would  interfere  to  make  and 
that  which  it  would  permit  the  parties  to  make.  Wright 
V.  Laing  was  distinguishable  from  the  present  case.  The 
Comrt  was  there  deciding  a  point  of  {heading.  Th^  also 
cited  PhUpoU  V.  JoneSy  2  A.  3c  S.  il. 

Cavmiy  Q.C,  in  reply. — ^The  solkntors  were  a^KMnted 
by  the  directors,  who  were  trustees  of  the  oinnpany. 
^le  appointment  of  a  solicitor  by  a  trustee  was  an  ap* 
pointment  as  solicitor  for  the  trust,  aad  gave  the  solicitor 
a  lien  on  the  trust  deeds;  but  only  for  so  much  work  aa 
was  legitimately  done.  Whatever  the  solicitor  did  in 
breech  of  or  beyond  the  trusty  he  did  as  solicitor  for  the 
trustee,  and  not  for  the  trust.  For  this  he  would  have 
no  lien,  since  the  trustee  could  not  communicate  a  lien 
higher  than  his  own.  In  the  caae  of  the  Ava,  tiie  reco- 
very of  the  money  to  the  trust  estate  lessened  the 
liabiHty  of  the  trtistees,  who  weie  here  the  direetom,  but 
conferred  no  benefit  to  the  trust  estate;  lor  the  oestwiegue 
tnut  oould  oomi>el  the  trustee  to  reooiq>.  The  benefit 
was  to  the  directors,  to  whom,  and  to  such  whaieKoMflia 
as  signed  the  new  deed  of  settlement,  the  soUcitora  must 
look  lor  their  money.  He  referred  to  Ernest  t.  MeholU, 
6  H.  of  L.  401. 

Wood,  Y.O.,  said  that,  as  to  the  ordinary  bills  relating 
to  the  life  assurance  business  only,  there  was  no  doubt. 
He  would  not  lay  down  any  generid  rale  that,  if  anything 
of  doubtful  legfditj  were  done  beyond  the  poweia  oi  a 
eompany,  the  company'a  solieiteica  should  not  be  entitled 
to  remuneration  for  their  attempts  to  remedy  the  mistake. 
Sottritors  appointed  by  the  directors  of  a  oompany  were 
retaaaed  on  behalf  of  the  company,  and  were  not  the 
mere  servants  of  the  directors,  so  that  they  could  assiat 
them  in  any  unlawful  act.  On  the  oontraay,  it  was 
their  dutty  to  have  advised  the  oompany  to  adbne  to  tiie 
regulations  of  the  deed  of  settlement,  and  notdbocaoy  oat 
^e  whims  of  the  directors.  There  were  two  olnsBOs  ef 
actions  in  whi<^  the  costs  relating  to  marine  inanranosB 
were  ineurved:  1st,  those  brought  {e,g»  in  the  Ava  ease) 
to  recover  money  imprcq^eriy  paid;  2nd,  those  in  which 
they  defended  the  company  against  actions  arising  from 
this  breach  of  trust  of  the  directors.  Had  the  solioitoxB 
met  these  last  with  a  plea  of  ultra  vires,  they  would  not 
have  been  disentitled  to  their  costs.  With  the  details  of 
those  insurances  they  had  no  concern.  It  was  the  plain 
duty  of  the  solicitors  to  tell  the  direetors  that  the  marine 
business  was  illegal  He  must  hold  them  to  be  acting 
for  the  directors.  The  caee  of  the  first  claas  of  actions'— 
viz.,  those  like  the  Ava  case — brought  on  behalf  of  the 
company,  was  yet  stronger.  They  were  brought  to  re- 
cover money  which  the  direetors  were  liable  to  refund. 
He  must  tli^refore  hold  that  none  of  the  biSs  in  respect 
of  marine  insurance  were  recoverable.  He  could  not 
follow  Mr.  Smith's  argument,  as  to  the  test  of  appropria- 
tion being  the  possibility  of  recovery.  The  money  re- 
ceived by  the  solicitors  might  not,  perhaps,  have  been 
recoverable  by  the  directors;  but  as  regarded  the  cempaay, 
anyone  having  notice  that  he  waa  improperly  and  in 
breach  of  trusts,  receiving  the  eompany^ar  money,  would 
be  compelled  to  refund.  The  solicitors,  therefore,  were 
not  entitled  to  appropriate  the  mon^  they  had  aheady 
received  to  the  costs  incurred  in  the  marine  business.  He 
would  again  say  that  he  was  laying  down  no  general 
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rule  as  to  some  solitary  item  for  boBiness  done  V^^'^^ispect 
of  matters  of  doubtful  legality,  wbicb  migbt  or  rai&ht  not 
be  within  a  company's  powers.  Here  the  solicitora  were 
aware  throughout  of  the  illeg^ty  of  the  course  pursued, 
and  had,  in  fact,  advised  the  directors  not  to  continue  in 
it.  The  items  in  the  bills  of  costs  relating  to  business  in 
respect  of  marine  insurance  must  be  disallowed,  and 
Messrs.  Howard  k  Dollman  would  not  be  allowed  to 
appropriate  the  sums  retained  by  them  for  that  purpose. 

Solicitors,  Xlclwlson;  Howard y  Dollman  <5*  Zojvther, 


v.c  w. 


Neve  v.  Penxell.  July  15, 1^. 

Hunt  v.  Neve. 


Mortgage — Priority — 7  AnneyC.  20 — licgixtration  in  Mid- 
dlesex— Consolidation . 

An  equitable  mortgage  being  in  the  nature  of  an  agree- 
ment to  execute  a  mortgage,  and  as  such  enforceable  in 
equity  y  is  within  the  pur  mew  of  t/ie  Middlesex  Registry 
Acty  7  Anne,  c,  20,  and  tlterefore  a  memorandum  not  under 
seal  accompanying  an  equitable  deposit  is  capable  of 
registration. 

In  the  absence  of  express  evidence  to  the  cofitrary,  the 
deedy  or  momorialy  <^'c.,  entered  as  first  in  number  upon 
the  register y  is  entitled  to  priority  over  a  deed,  S^'Cy  entered 
subsequently  upon  the  same  day, 

A  mortgageey  wliOy  although  second  in  point  of  datCy  Ims 
obtained prioj^y  under  tlie  Registration  Act y  7  AnnCy  c.  20, 
by  earlier  registration  on  the  same  dayy  is  entitled  to  con- 
solidate his  m4>rtgages  as  against  another  equitable  mort- 
gageCy  prior  in  date  but  subsequent  in  registratioUy  of  whom 
he  had  no  notice, 

Hie  possession  of  the  legal  estate  is  not  requisite  for  tlve 
purpose  of  enabling  an  equitable  first  mortgagee  to  con- 
solidate his  charges  as  against  tlie  mortgagor,  and  subse- 
quent equitable  incumbrancers. 

The  first  of  these  suits  was  instituted  by  William  Tan- 
ner Neve,  of  the  firm  of  "  Neve,  Wilson,  &  Farrar,**  of 
Cranbrook,  solicitors,  against  the  assignees  in  bankruptcy 
of  David  Hughes,  solicitor,  to  obtain  foreclosure  of  several 
mortgages  secured  to  the  plaintiff  on  Hughes's  estate. 
These  mortgages  consisted — 1st,  of  various  securities  in 
no  way  connected  with  the  property  hereinafter  termed 
"the  Dalston  estates;'*  2ndly,  of  a  sum  of  £10,000 
secured  on  the  said  Dalston  estates,  by  an  indenture  of 
mortgage  dated  April  6th,  1858;  and  drdly,  of  a  sum  of 
£4,000  and  interest  secured  on  a  bill  of  exchange,  and 
by  the  collateral  security  of  an  equitable  deposit  of  the 
deeds  of  the  Dalston  estates,  and  a  memorandum  of  such 
dex>OBit.  Ebenezer  Hunt,  a  defendant  to  the  first  suit, 
filed  a  cross  bill  to  establish,  in  priority  to  Neve's  mort- 
gages, a  mortgage  of  £4,450  secured  to  himself  on  the 
Dalston  estate,  by  a  deed  dated  November  4th,  1856. 

The  Dalston  estates  had  been  the  property  of  Sir 
W.  F.  Middleton,  who  had  entered  into  certain  agree- 
ments to  grant  btdldlng  leases  of  the  same.  These  agree- 
ments, by  virtue  whereof  Sir  W.  F.  Middleton  was  bound 
in  equity  to  grant  building  leases  of  portions  of  the  said 
estates  at  a  peppercorn  rent,  were  in  1851  all  vested  in 
David  Hughes.  Hughes  had  for  many  years  acted  as 
Hunt's  solicitor  and  confidential  adviser,  and  as  such  had 
been  implicitly  trusted  by  him  in  business  transactions. 
In  1856  Hughes  borrowed  £4,450  from  Hunt,  and  by 
way  of  security  assigned  all  his  interest  under  the  agree- 
ments in  the  Dalston  estates  to  Hunt,  together  with  cer- 
tain other  securities  which  afterwards  proved  worthless, 
but  he  retained  all  the  deeds  as  Hunt's  solicitor. 
Hughes,  being  in  embarrassed  circumstances,  had  entered 
into  transactions  of  a  complicated  nature  with  Neve,  and 
had  borrowed  large  sums  of  him,  on  the  security  of  pro- 
perty other  than  the  Dalston  property.  In  March,  1857, 
Neve  had  lent  to  Hughes  £4,250,  and  had  received  as 
security  a  deposit  of  the  deeds  and  documents  relating  to 


the  Dalston  estate,  which  deeds  Hughes  had  held  as 
Hunt's  solicitor.  In  October,  1856,  Neve  had  procured 
for  Hughes  a  loan  of  £4,000  on  the  security  of  his 
(Hughes's)  acceptance.  As  a  collateral  security  for  this 
loan,  Hughes  executed  a  memorandum  or  agreement,  not 
under  seal,  charging  that  sum  as  an  equitable  mortgage 
on  the  deeds  of  the  Dalston  estate  already  deposited  with 
Neve.    This  memorandum  was  dated  June  27th,  1857. 

By  an  indenture  dated  the  6th  of  April,  1858,  Hughes 
assigned  all  the  Dalston  estates  to  Neve  by  way  of  mort- 
gage to  secure  £10,000.  This  sum  was  made  up  of  the 
£4,250  mentioned  above,  £3,000  owing  on  another  secu- 
rity, £100  costs,  and  £2,750  cash.  This  indenture  was 
duly  registered  under  the  Middlesex  Registration  Acts  on 
the  24th  of  April,  1858. 

On  the  20th  of  July,  1858,  Hughes  absconded.  On 
the  29th  of  July,  1858,  the  memorandum  of  the  27th  of 
June,  1857  (Neve's  security),  was  registered  at  the  Mid- 
dlesex Registry,  at  eleven  a.m«  The  memorial  was  entered 
in  the  registrar's  book  as  registered  that  day  and  hour, 
and  was  numbered  764.  On  the  same  day,  at  the  same 
hour,  the  indenture  of  the  4th  of  November,  1856  (Hunt's 
security),  was  registered  and  entered  in  a  similar  manner, 
but  was  numbered  768. 

The  question  was,  whether  Hunt's  security  had  priority 
over  Neve's  two  securities,  or  either  of  them.  An  attempt 
to  fix  Neve  with  actual  notice  of  Hunt's  mortgage  was 
made,  but  abandoned,  not  being  borne  out  by  the  evidenoe. 

CaimSy  Q.C.y  Oiffard,  Q. (7.,  and  TTu^^n^,  for  Neve,  con- 
tended that  the  whole  question  was  one  of  priority. 
Priority  depended  on  priority  of  registration,  and  carried 
with  it  a  right  to  consolidate  securities.  Constmotive 
notice,  if  established,  was  not  sufficient  to  displace  the 
first  mortgagee.  The  memorandum  of  deposit  required 
registration.  Equitable  mortgages  by  deposit  were 
not  oontemplated  at  the  date  of  the  statute  7 
Anne,  c.  20.  Such  deposit  would  at  that  time 
have  conferred  only  a  common  law  lien,  by  virtue 
of  which  the  creditor  detaining  the  deeds  might  prevent 
his  debtor  from  dealing  with  the  property,  and  so  enforce 
payment.  At  the  same  time,  such  creditor  could  not 
then  enforce  his  rights  as  a  mortgagee  against  the  land. 
Under  such  droumstanoes,  the  Court  of  Chancery,  ew  ne- 
cessitate rei,  came  to  treat  the  deposit  as  an  agreement 
to  execute  a  mortgage,  and,  as  such,  capable  of  being- 
enforced;  but  that  doctrine  was  of  a  comparatively  recent^ 
growth.  If  the  effect  of  an  instrument  (whatever  its 
form)  were  to  transfer  an  equitable  interest  in  Middlesex, 
such  instrument  came  within  the  Act,  and  must  be  regis- 
tered, otherwise  the  scope  and  spirit  of  the  Act  would  be 
defeated.  They  cited:  Wright  v.  Stanfield,  27  Beav.  8 ; 
Moore  Y,  Culverhouse,  27  Beav.  639;  Sumpter  t.  Cooper^ 
2  B.  &  Ad.  228;  Selby  v.  Pomfret,  IJ.  &  H.  836,  9  W.  R. 
398;  Elsey  v.  Lutyens,  8  Hare,  159;  Jolland  v.  Stain^ 
bridge,  3  Ves.  478;  WyaU  v.  BarmeU,  19  Ves.  435;  lUsejr 
V.  Baugh,  1  Y.  &  C.  Ch.  C.  620;  7  Anne,  a  20. 

RoU,  Q.Cy  and  A,  E,  Miller y  for  the  defendant  Hunt, 
argued,  first,  that  the  memorandum  of  deposit  had  no 
priority  by  registration.    The  statute  7  Anne,  o.  20,  in- 
cluded only  deeds  or  conveyances  carrying  a  legal  oc 
equitable  right.     This  memorandum   aid   not  require 
registration.    It  was  not  under  seal,  and  was  only  an 
agreement  to  make  a  future  mortgage.    Also,  the  deeds 
deposited  were  only  agreements  to  grant  leasos  on  tbe 
performance  of   certain  conditions  precedent — ^vic,  tlxe 
erection  of  houses— which  might  never  be  fulfilled.     Tbo 
Act  applied  only  to  methods  of  conveyance  then  knowxi. 
Since  neither  the  memorandum  nor  the  deeds  deposited 
quired  registration,  the  priority  in  point  of  creation 
prevail.    Ifregistration  werenecessaiy,  Hunt's  seourity  of 
the  4  th  of  November,  1 856,  and  the  memorandum  of  the  2  7  t;ii 
of  June,  1857,  were,  in  fact,  simultaneously  registered.  T^e 
Act  required  the  registrar  to  enter  the  **  day,  hour^  aa:^cl 
time  "  of  registration  in  a  book.  Each  entry  was  marked  >>y 


VoLXI.    [Aug.  8, 1863.] 


THE 


NV'^^KL 


Y  REPORTER. 


987 


Chancsby. 


Nevb  v.  ^^Nnell.    Hunt  v.  Nbvb. 


Ghanosby. 


a  number,  which  was  endorsed  on  the  corresponding  docu- 
ment re^^stered.    The  word  **  time  '*  was  explanatory  of 
''hour;''   the  use    of  the  word    "hour"    alone    gave 
to   "  time "   a  meaning  narrower   than  '^  day."    Time 
did  not  mean  minutes,  or   fractions  of  an  hour.    The 
practice  was  to  enter  the  "  day  "  and  "  hour  "  only.    The 
evidence  went  to  show  that  several  persons  were  waiting 
to  register  their  documents  at  eleven  o'clock  (the  time  of 
opening  the  ofSce).    The  registrar  was  bound  to  receive 
only  one  document  at  a  time;  he  could  not  enter  both  on 
one  line;  hence  one  memorial  was  numbered  764,  the 
other  768.     If   priority  were  given  according  to  the 
number  alone,  in  cases  like  the  present  an  accidental  or 
even  fraudulent  preference  might  be  given.     De  minimis 
non  curat  lex.    If  time  (in  section  6  of  the  Act)  meant 
less  than   *'hour,*'  the  practice  of   the  office  had  been 
wrong  for  150  years.    Again,  the  English  Acts  did  not 
give  absolute  priority  according  to  priority  of  registration, 
as  the  Irish  Acts  did,  as  appeared  from  the  dicta  of  Lord 
Bedeadale,  in  Btahell  v.  Bushell,  I  Sch.  &  Lef.  90,  and 
from  Latouehe  v.  Lord  Dunsanyj  Und.  137,  where  he  com- 
mented on  the  distinction  between  the  Acts.    Secondly, 
if  priority  followed  priority  of  registration,  the  question 
of  tacking  would  not  arise.    Thirdly,  consolidation  was  a 
right  of  the  first  legal  mortgage  only,  and  could  not  be 
ezeroiBed  by  an  equitable  mortgagee  against  other  mort- 
gagees.   As  between  mortgagor  and  mortgagee,  the  mort- 
gagee might  be  entitled  to  hold  all  the  securities  until 
an  were  fully  redeemed.    The  principle  on  which  the  first 
legBl  mortgagee  was  allowed  to  retain  aU  his  securities 
as  against  the  rights  of  subsequent  mortgagees,  was  that 
the  mortgagee   of  an   equity  of  redemption  must  be 
deemed  aware  of  the  rights  of  first  incumbrancer  to 
tack  and  consolidate.     In  the  present  case.  Hunt  was  in 
time  first  mortgagee;  he  was  only  made  second  mortgagee 
artificially  by  act  of  law,  and  had  no  notice  that  there 
was  a  prior  incumbrancer.    He  was  not  therefore  affected 
by  the  equities  which  on  the  above  principle  touched  the 
second  mortgagee.    The  Ck>urt  would  give  no  further  ad- 
vantages than  the  statute  compelled  it  to  give.    Consoli- 
dation being  an  equitable  doctrine  only,  did  not  rest  on 
the    statute,    but  must  be    applied    on    the    ordinary 
equitable  principles  of  the  Court.     Hunt's  security  was 
not  to  be  deprived  of  the  protection  of  the  Court  because 
the  statute  enacted  that  deeds  until  registered  were  to  be 
fnmdnlent  and  void.    '^  Fraudulent,*'  in  the  langfuage  of 
old  statutes,  meant  merely  "  void,"  and  not  **  fraudulent " 
in   such  sense  as  would  interfere  with  his  claim  to  the 
assistance  of  the  Court    They  cited:  Bushell  v.  Busliell 
(uH  tuv.);  Latouehe  v.  Lord  Dunsany  (uhi  sup.);  Wright 
V.  Stanfield  (ubi  sup.);  Bum  v.  Carvalho,  4  My.  k  Cr. 
690;  Jones  v.  Smith,  2  Ves.  jun.  372,  376;  Selby  v.  Pom- 

fret  CuH  sup.);  l^aUs  v.  Sym^es,  1  De  G.  M.  &  G.  240; 
Vint  T.  Padgetf  2  De  G.  &  J.  611;  BTolmes  v.  Turner,  7 

Hare,  367  n.;  Smeathman  v.  Bray,  16  Jur.  1051;  Tassell 

V.  Smith,  2  De  G.  &  J.  713;  E^in  v.  Pemberton,  3  De  G. 

&  J.  647;  PhUUps  v.  PhUlips,  31  L.  J.  Ch.  821;  HmU  v. 

JSlmes,  9  W.  R.  362;  Ibgy  v.  James,  6  L.  T.  N.  8.  675; 

ITemitt  v.  Loosemore,  9  Hare,  449;  1  Coventry's  PoweU  on 

Mortgages  (commenting  on  Jones  v.  Smith),  341  n. 

Olffard^  Q.C.,  being  called  on  to  reply  on  the  point  of 
registration  only,  contended  that  the  numbers  endorsed 
by  the  registrar  on  the  documents,  and  entered  in  his 
book,  were  evidence  of  priority.  If  the  hour  alone  were 
regarded,  a  deed  registered  at  one  minute  past  twelve 
would  be  subsequent  to  a  deed  registered  at  fifty-nine 
nunutes  past  eleven,  although  the  latter  would  be  con- 
sidered simultaneous  with  a  deed  registered  three-quarters 
of  321  hour  earlier.  The  maxim  "  Be  minimi*,*^  &c.,  did 
not  always  apply.  There  must  be  a  division  of  time  if 
any  effect  was  to  be  given  to  the  Act.  He  cited  Sweet's 
Blackstone,  2lBt  ed.  (1844),  140,  and  oases  there  cited — 
rix.,  TTiomas  v.  Besanyes,  2  B.  &  Aid.  586;  Ex  parte  Bo- 
hree,  &  Ves.  82. 


Wood,  V.C,  said  that  the  case  had   been  very  well 
argued  by  Mr.  Miller,  and  not  the  less  so,  in  that  he  had 
abandoned  the  misustained  point  of  notice.    The  points 
of  law  were,  in  substance,  two— viz.,  the  right  to  consoli- 
date," and  the  question  of  priority.    On  the  first  point  he 
would,  for  the  present,  assume  the  priority  of  the  £10,000, 
and  also  that  Hunt's  security  was  not  in  the  way.    Fol- 
lowing Watts  V.  Symes,  he  had  held,  in  Selby  v.  Pom/ret, 
that  a  mortgagee,  holding  a  mass  of  different  securities 
for  different  sums,  might  refuse  to  allow  a  portion  of  the 
securities  to  be  redeemed  until  all  the  sums  were  paid  off. 
To  entitle  a  mortgagee  to  this  right,  it  appeared  unneces- 
sary that,  as  against  the  mortgagor  and  subsequent  equi- 
table incumbrancers,  the  first  mortgagee  should  have  a 
legal  estate.    The  doctrine  that  there  was  a  distinction 
between  the  right  to  consolidate  a  mortgagee  redeemed 
and  a  mortgagee  foreclosing,  had  been  overruled  in  Watts 
V.  Symes,  and  other  cases.    The  principle  on  which  con- 
solidation was  permitted  was,  that  the  mortgagor  ought 
not  to  be  allowed  to  take  away  from   the   mortgagee 
what  was  valuable  in  his  security,  and  leave  what  was 
not.    The  case  of  Watts  v.  Symes  was  peculiarly  in  point, 
because  the  mortgages  here  were  equitable.    It  had  been 
pressed  in  argument  that  Hunt,  the  first  mortgagee  in 
point  of  time,  was  not  aware  that  he  was,  by  act  of  law, 
made  a  subsequent  incumbrancer,  and  that,  in  conse- 
quence, the  equitable  doctrine  that  a  mortgagee  of  an 
equity  of  redemption  must  be  deemed  to  be  aware  of  the 
equities  affecting  his  position,  did  not  apply.     To  this 
the  answer  was,  that   Hunt  must  be  deemed  to  have 
known  that  Middlesex  was  a  register  county,  and  also 
the    consequences    of    non-registration.     He    must    be 
deemed    aware   that    prior    registration    would    put  a 
subsequent  mortgage  before  his.    He  had  neglected  to 
reg^ister  his  security,  and  must  bear  the  consequences. 
To  decide  that  a  person  holding  back  from  registration 
was  exempt  from  the  equities  which  arose  from  his  ne- 
glect, would  be  contrary  to  the  whole  scope  and  spirit  of 
the  Act.    On  this  part  of  the  case,  therefore,  the  plaintiff 
had  a  right  to  consolidate.    As  regarded  registration,  he 
had  no  doubt  of  the  priority  of  the  £10,000.    He  could 
not  accede    to  the  argument  that  the  agreements  to 
lease,  on  which    the  mortgage    was  based,  were    not 
deeds  or  conveyances  requiring  regfistration  within  the 
Act.     The  agreement    amounted   to  sale   of   a    lease- 
hold interest,   subject  to  certain  conditions  precedent, 
and  was  an  equitable  interest  affecting  the  land  from 
the  moment  the  instrument  was  signed.    By  performing 
the    conditions,    the    lessee  might  have   enforced  the 
agreement.     It  would  also  be  absurd  to  say  that  the 
memorandum  accompanying  the  equitable  deposit  of  the 
deeds  to  secure  the  plaintiff's  £4,000  was  not  an  instru- 
ment affecting  land,  and  so  requiring  registration.    The 
charge  was  properly  created,  and  established  a  charge  in 
equity.    The  7th  clause  of  the  Act  (7  Anne,  c.  20)  seemed 
to  contemplate  the  possibility  of  writings  not  under  seal 
requiring  registration;  but,  on  broader  grounds,  any  ir* 
strument  enforceable  in  equity  must  be  held  to  be  within 
the  Act.    To  hold  that  an  instrument  not  under  seal  of 
this  nature  did  not  require  registration,  would  be  to  over- 
turn the  whole  principle  on  which  reg^istration  was  estab- 
lished— viz.,  the  desirability  of  pointing  out  incumbrances. 
In  Sumpter  v.  Cooper  there  was  nothing  to  register,  since 
no  memorandum  accompanied  the  deposit.     He  should 
follow  Moors  V.   Oulverhouse  (uH  sup.)    on  this  point. 
Another  point  which  must  be  decided  for  the  plaintiff 
was  the  priority  of  the  charge  of  £4,000  over  the  mort- 
gage of  £4,450.    Clause  6  of  the  Act  directed  the  regis- 
trar to  enter  the  **  day,  hour,  and  time,"  and  the  **  number," 
to  ''file  in  order  of  time."     The  memorials  were  both 
entered  as  at  eleven  o'clock,  but  bore,  one  the  number 
764,  the  other  768.    He  must  assume,  in  the  absence  of 
evidence  to  the  contrary,  that  the  registrar  did  his  duty, 
and  thus  that  the  numbers  endorsed  represented  correctly 
the  order  of  time  in  which  the  memorials  were  filed.    He 
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Re  Godoy. — Be  AifONTMOira— Kb  W&eelsb. 


oouM  net  hoLd  tlmt  the  deeds  regrtsteifed  tm  of  the  same 
hovT  were  Bimndtaneons  as  legarded  t^  rights  arishig 
fnmi  ze^istration.  On  thait  pomt  Mr.  Giflbid's  le^y  waa 
izreaistible.  It  would  be  neceaaaij,  if  audi  were  the 
praotioe,  to  detain  erery  peraon  regiatering  at  the  efllee 
till  the  Hearts  hour,  to  aae  ^  taaj  other  oonflioting  olaimftnt 
came  to  register. 

SoUfiitoza  for  the  plaiatifl,  Kin^ord  <5*  J)orvian^ 
Solicitors  for  the  defeBdaat,  LoiHess  ^  Neh^n^ 


ife  €k>DOT.*  July  11. 

112^/^  section  Bankrupt  Law  Catuolidati&n  Act^  1B49 
— Application  for  release  from  cuitodj/ — Capias  to  hold 
to  bail — Practice. 

Where  a  debtor  is  arrested  under  a  writ  of  capias,  to 
hM  to-  bail,  and  he  afterwards  becomes  a  bankrupt,  before 
mahing  an^  attempt  to  get  rid  of  the  writ,  t/ie  Court  of 
JBanknfptcy  will  decline  to  release  hnm,  but  wiU  lee/ce  him 
to  apply  to  a  judge  cf  a  court  of  common  law. 

This  was  an  application  for  release  from  custody  by 
Emanuel  Charles  Louis  Godoy,  formerly  of  the  Pl&ce  du 
Havre,  Paris,  since  of  IG,  Suffolk-street,  Pall-mall,  com- 
monly known  as  Prince  Emanuel  Charles  de  Gcdoy,  and 
now  detained  by  the  sheriff  of  Middlesex,  for  debt,  at  4, 
Cuzsitor-street,  Chanoezy-lane. 

iMwranee  (solicitor),  appeared  in  awpport  of  the  ap]^- 

C&itiOB. 

Edwards  (solicitor),  for  the  detaining  creditor,  M.  Payy, 
said  that  the  bankrupt  was  arrested  under  a  capias  to 
hold  to  bail  issued  out  of  the  Court  of  Exchequer  upon  an 
affidavit  that  he  was  about  to  leave  the  country.  Since 
the  arrest,  no  attempt  had  been  made  to  set  aside  the 
writ. 

Mr.  Gommiaeioner  Holboyd. — Under  tfaoae  dzsam- 
stanoes,  I  cannot  interfere. 

Lamrance. — Does  your  Honour  think  this  is  more  than 
the  ordinary  arrest  ?  [Mr.  Commissioner  Holboyd. — ^Tes ; 
because  the  bankrupt  is  intercepted  as  he  is  about  to 
leave  the  country.]  The  writ  ia  issued  out  of  the  ortd- 
nary  Court.  [Mr.  Commissioner  Holboyd. — In  the  case 
of  a  oapiojs  to  hold  to  bail,  a  probability  ia  involved  of  the 
debtor  leaving  the  country.  With  a  capias  ad  sati^or 
eiendnm,  there  is  no  imputation  upon  a  debtor.]  He 
asked  the  Commissioner  to  allow  the  bankrupt  to  put  in 
bail 

Mr.  Commissioner  Holboyd. — ^That  application  may  be 
made  to  the  learned  judge  who  directed  the  capias  to 
issue.  I  must  leave  the  matter  to  the  judge^  unless  they 
oonaent.  It  is  not  advisable  for  the  oommiaaioneraQf  thia 
Court  to  interfere  more  than  is  absolutely  necesaazy  wUdi 
the  proceedings  of  other  courts. 

Application  refused. 


Me  Akonymotts.*  July  17. 

7Uh  and  following  sections  of  the  Bankrvptcg  Act,  1861 
— Judgment  debtor  summons — Coats* 

Where  a  judgment  Juts  been  obtained  against  a  debtor, 
and  proceedings  have  been  taken  upon  it  pursuant  to  the 
76^/*  and  following  sections  of  the  Bankruptcy  Act,  1861, 
resulting  in  an  adjudication  of  the  debtor,  and  the  debtor 
subsequently  obtains  an  order  setting  aside  the  judgment 


upon  payment  of  the  amount  <^  the  debt  into  aourt,  the 
commissioner  wiU  annul  the  bankruptcy,  but  wiU  esndsmn 
the  debtor  in  costs. 

In  this  matter,  whiish  was  reported  II  W.  B.  S81,  in 
connection  with  an  application  to  enlarge  the  tinie  fbr 
showing  cause  against  the  adjudication, 

C,  E,  Lewis  (aotidtor),  n^w  ^»peaiEed  (m  behalf  of  the 
baakrapt,  and  aaid  that  jxgwt  api^ication  to-  a  eonwoa 
lasr  judge,  the  judgment  obtaioed  agauust  the  baokyapt 
had  been  aet  aside  upon  pa^rment  of  the  coeta  to  be  taxed, 
and  alao  upon  paymentitf  the  amount  of  the  plaintiff  selaam. 
intc  court.  Of  oouxae  theve  ended  the  matter  so>  far  as 
thia  Court  was  eoneoa&ed. 

Clark  (solicitor),  for  tiie  petitioning  ^editor. 

Mr.  Commissioner  Holboyd. — ^1^  adjudication  wiU  be 
annulled  conditionallj  upon  the  costs  of  the  bankruptcy 
being  paid. 

Lewis,  contended  that  thie  Court  ou^t  not  to  impose  the 
penary  of  costs  upon  the  banlorupi.  The  judgment  had 
been  set  aside;  there  waa  now  nothing  for  the  Conzi  to 
take  action  upon. 

Mr.  Commissioner  Holboyd  said  that  periiapa  payment 
of  the  costs  ought  not  to  be  made  a  condition  precedent  to 
i^e  annulling  of  the  bankruptcy.  But  he  thought  Idie 
bankrupt  was  liable  to  costs  on  the  ground  that  at  i^ 
time  of  the  initiation  of  the  bankruptcy  the  judgmeat 
was  a  good  and  valid  one.  The  bankruptcy  would  be 
annulled;  and  an  order  would  be  made  fbr  payments  of 
the  costs  of  the  proceedings  under  it. 


Before  Mr.  Commissioner  Holboyd. 


Re  Whbsleb.*  July  21. 

192;k?  tmd  following  sections  of  the  Bankruptcy  Act,  1861 
— AppHoation  for  leave  to  issue  execution  notrsith- 
stafuHng  deed — Alleged  misdescription  of  <#cWw  — 
Omission  of  costs  in  the  computation  of  vmkie. 

The  description  of  the  debtor  in  a  deed  executed  under 
the  I92nd  section  of  the  Bankruptcy  Act,  1861,  should  be  as 
fuU  and  complete  as  in  bankrt^cy  ;  but  where  no  person 
has  been  misled  by  an  alleged insi^fficiency  of  deseription^tke 
Court  declined  to  give  leave  to  issue  execution  uponajud^^ 
ment  obtained  by  a  non-assenting  creditor, 

A  deed,  under  the  192nd  section,  is  not  vitiated  hy 
reason  of  the  omission  in  the  computation  of  value  of  the 
amount  of  costs  in  an  action  in  which  judgment  was  re- 
covered after  the  execution  of  the  deed* 

The  debtor,  Henry  Walter  IfTheeler,  wha  deaecibed  him- 
self  as  of  Paloon^Kxmrt,  Tleet^atveet^  newspaper  agaot, 
having  executed  a  deed  of  axxangement  under  tte  19Smd 
aectian  of  l^e  Bankruptoy  Act,  18^,  inaettad  in  the  Hst 
of  hia  UabiHtieB  the  name  of  Mr.  Prance,  as  a  creditor  for 
it  160.    He  obtained  the  asaenta  of  a  msqorit^  in  nnmb^r, 
and,  as  he  alleged,  of  thvee-fourtha  in  value  of  his  cvedi- 
tora  to  the  deed;  and  a  oertifioato  of  registfeatien  was  duly 
iaaued.    It  waa  now  alleged  ti&at  the  deaoxiption  of  &e 
debtor  waa  inoorzect,    TbuB  debtor  waa  ia  tvoth  mmmHsuay 
of  the  General  Provident  Assurance  Company,  and   di- 
rector of  several  public  oompaniea;  he  had  not  beem  in 
Faloon-comt  for  many  months.    A  further  ol^jeatieii  ^ras 
taken,  that  the  debtor  had  not  obtained  tlba   aeeezatB 
of  three-fourths  in  value  of  his  creditors  to  the  dead.,  as 
alleged;  and  it  waa  atated  that  a  few  days  after  the  exi^- 
cution  of  the  deed,  Mr.  Prance  obtained  judgment  agwinet 
the  debtor  for  £150  debt^  and  ^ZB  costa.    The  amomit 
of  the  debt  was  admitted  in  the  account,  but  the  oob^ 
were  not  included  in  the  computation  of  value.     It  ysBA 
contended,  therefore,  that  the  deed  waa  bad  aa  against 
diasenting  creditors;  and  that  Mr.  Prance  ^onld  be   al<H 
lowed  to  issue  execution  upon  hia  judgment. 

*  Before  Mr.  Commissioner  Holboyd. 
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Re  Cole. — Smith  v.  Smith  Ain>  Goodwin. 


DlVOBOB. 


Chidley  (solioitor),  for  Hr.  Prance. 

Bead,  lot  the  debtor,  said  be  was  pr^[)ared  with  eyi- 
denoe  to  dii^roTe  the  first  objeotioB.  Aa  to  the  leooadi 
the  debtor  had  received  ao  oonsidexfttion  whatever  for 
the  bill  of  ezohange  upon  whi<^  he  was  sued,  and  he  had 
a  good  defence  upon  the  merite.  [Hr.  Comniiagioner 
HOLBOTD. — ^Thea  why  did  not  he  defend  the  aotion?] 
The  debtor  pleaded  to  the  action,  but  the  deed  wm 
vagiatered  before  trial,  and  there  the  matter  ended. 

Mr.  CommiflBioner  Holboyd. — I  do  not  think  I  oan 
enter  upon  the  queetion  of  the  validity  of  the  debt  after 
judgment  obtained.  Moreorer,  the  debtor  admits  the 
debt  In  his  statement  of  liabilltiee.  I  cannot  take  an  j 
oeuzae  other  than  that  which  is  usual  in  a  Court  of  Bquity. 
If  fraud  be  proved,  of  course  the  Judgment  would  be  a 
iMilUlif .  I  think  the  debtor  is  bound  by  the  judgment. 
But  aa  to  the  omission  from  the  oomputadon  of  the  costs, 
I  do  not  think  the  deed  is  invalid  on  that  ground,  for 
tlie  coats  were  not  ascertained  until  judgment  obtained. 

Chidley, — ^The  question  is,  whether  the  Court  will 
sanction  a  misdescription  in  a  deed  under  the  192nd  sec- 
tion. 


Hr.  Commiflrioner  Holbotd. — I  quite  think  that  in 
tiiese  cases  the  desociptioa  should  be  given,  the  same  as 
in  bankruptcy.  I  am  of  opinion  that  the  debtor  is  bound 
by  the  same  principle,  though  there  is  no  positive  rule 
and  no  positive  piaotioe  an  the  aatajeol  But  inasmmeh 
aa  the  creditor  has  not  been  misled  l^  the  misdescription, 
I  do  not  think  I  ean  make  an  cedar  giving  him  leave  to 
lasue  eiEeootion.  If  the  deed  be  worth  aotidng,  of  oousse 
the  oreditor  may  take  his  own  remedy. 

Ckidley  said  that  the  sheriffs  of  London  would  not  put 
Vk  ea.  ia.in  force  where  the  defendant  held  the  protection 
of  this  Court. 

Hr.  Commissioner  HolBOTD. — I  must  leave  you  to 
your  ordinary  rights. 


He  Cole.*  July  25. 

I92nd  and  foUoiHug  9eetion$  of  the  Bankruptqf  Act^  1861 
— Invalid  deed — A^udicatum  qf  debtor, 

Wher$  a  debt&r  eweeutes  a  deed  cf  assignment  intended 
to  he  vender  the  Bankntftey  Act,  1861,  to  trutteee  for  the 
hen^  ef  h^  eredUers,  and  it  euheeqnently  appears  from 
the  examination  ef  the  parties  that  no  person  has  been 
plaoed  in  possession  ef  the  property  comprised  in  the  deed, 
and  that  one  qf  the  oUeged  assenting  ereditors  is  in  fact 
dissentientt  the  Coiirt,  ^ipon  the  petition  ef  a  tredi/bor^  ad* 
pMeated  the  debtor  a  bankr^ipt. 

By  deed  dated  the  26th  of  May,  1868,  William*  Henry 
Cole,  of  Sevenoaks,  Kent,  stationer  and  newspaper  pro- 
prietor, assigned  all  his  personal  estate  and  effects  to 
Richard  Ware,  of  Tonbridge,  stationer,  upon  the  trusts 
therein  set  forth,  for  the  benefit  of  his  creditors;  and  on 
the  following  day  the  deed  was  registered,  and  a  certificate 
of  registration  duly  issued.  On  the  26th  of  June  a  peti- 
tion for  adjudication  was  presented  against  the  debtor  on 
behalf  of  Hr.  Elphinstone,  a  creditor  for  £212. 

The  Commissioner  having  declined  to  adjudicate,  tiy 
reason  of  the  registration  of  the  deed,  a  sitting  was  i^)- 
pointed,  at  the  instance  of  C.  B.  Lewis  (solicitor),  for  the 
purpose  of  showing  that  the  necessary  assents  had  not 
been  obtained  thereto. 

From  the  examination  of  the  debtor  it  appeared  that 
Mr.  Hammond,  valuer,  Horsemonden,  was  inserted  in 
the  list  of  liabilities  as  a  creditor  for  £70.  The  debtor 
believed  that  he  was  indebted  t6  Hr.  Hammond  in  the 
amount  stated  for  mangold-wurzel  and  turnips  sold;  but 

*  Before  Mr.  Commissioner  Fake.  1 


he  would  not  swear  that  he  had  seen  any  written  assent 
by  Hr.  Hammond  to  the  deed.  Until  that  day  he  believed 
Hr.  Hammond  had  in  writing  assented.  Brooks,  his  (the 
debtor's)  foreman,  told  him  that  Hr.  Hammond  had  signed 
an  assent,  or  words  to  that  effect.  No  person  had  been 
placed  in  pesoooaion  of  the  property  comprised  in  the  deed. 
From  tlie  evidence  of  Hr.  Hammond,  however,  it  seemed 
that  he  had  acted  in  the  matter  of  the  sale  as  agent  for 
one  Austin,  who  was  now  a  creditor  for  £55.  He 
(Hammond)  never  executed  the  deed;  lie  never  assented 
to  it  eldier  in  writing  or  verbally,  either  on  his  own  or 
on  Hr.  Austin's  behalf. 

C,  IB,  Lewis  oontended  upon  this  evidence  that  the  deed 
was  bad  under  th^  statute;  that  the  debtor  had  committed 
an  act  of  bankruptcy;  and  that  the  petitioning  creditor 
was  entitled  to  an  adjudication. 

Doyle  (solicitor),  for  the  trustee,  said  tiiat,  having  re* 
gard  to  the  certificate,  he  wm  entitled  to  assume  that  the 
deed  was  valid;  the  trustee  could  not  give  up  the  property 
which  he  held.  At  all  events  time  should  be  allowed  for 
the  purpose  of  ascertaining  whether  the  evidence  given 
in  support  of  the  adjudication  could  be  rebutted. 

Lewis  objected  to  an  adjournment;  the  object  of  the 
bankruptpy  was  to  protect  the  property. 

Hr.  Commissioner  FAing  said  he  was  satisfied  that, 
under  the  droumstanoes,  an  adjudication  ought  to  be 
made;  and  his  Honour  adjudicated  aoeondiBgly. 

The  bankrupt  subsequently  surrendered  under  his  bank* 
mptoy. 


Siborce  Eitti  AatrimonmU 

Skith  v.  Smith  and  (Joodwin.        July  7. 

Amendment  of  petition —  Citation  by  advertisement — 

Prmetice. 

In  a  sutt  by  a  husband  for  dissolution^  the  petitioner 
had  obtained  the  lea^e  ef  the  QmH  to  proceed  wOhont  a 
ooTOspondont,  and  without  personal  setviee  ^tpem  the  re- 
spondent, who  had  been  oited  by  ad/eertisemont.  The  pHi- 
tioner  was  afterwards  aUowed  to  amend  his  petitim,  by 
inserting  fresh  charges  efadnlteryy  without  citing  the  ro- 
spondoost  again. 

Petition  by  a  husband  f6r  a  dissolution.  The  i)eti- 
tioner  had  obtained  leave  to  proceed  without  a  co-respon- 
dent, and  to  dispense  with  personal  service  upon  the 
respondent,  and  she  had  be«i  cited  by  advertisement. 
The  petition  came  on  for  hearing  before  the  Judge 
Ordinaxy,  and  was  adjourned  for  further  evidenoe  of 
adultery. 

Searle,  for  the  petitioner,  moved  for  leave  to  amend  the 
petition,  by  inserting  fresh  dmrges  of  adultery,  upon  an 
affidavit  that  no  ftuiher  evidence  could  be  procured  in 
support  of  the  charge  upon  which  evidenoe  had  been 
given  at  the  hearing,  and  that  since  the  filing  of  the  po- 
rtion information  of  other  acts  of  adultery  had  been 
brought  to  the  petitioner's  knowledge,  of  which  evidenoe 
could  be  obtained. 

The  Judge  Obdinabt  granted  leave  to  amend. 

8earle.—l  apprehend  it  will  not  be  necessary  to  cite 
the  reqwndent  again. 

The  Judge  Oedinaby. — You  cannot  cite  her  person- 
ally for  she  cannot  be  found.  As  the  citation  by  adver- 
tisement does  not  specify  any  particular  acts  of  adultery, 
but  charges  adultery  generally,  I  think  it  need  not  be  re- 
peated. 

Attorney  lor  the  petitioner^  Sierring, 


990 


THE¥ 


^^\ 


LT  REPORTER. 


[Aug.  8,  im.]  VoL  XL 


DiVOBCK. 


BUNYAJID  V.  W^AXD, — GhICHESTBB  V.  MUBE. 


DlVOBCB. 


BUNYABD  V.  BUNTAKD. 


Jtily  2. 


Amendment  of  petition — THal  before  a  jury — Practice, 

In  a  suit  for  ditsolution^  on  the  ground  cf  aduUery 
coupled  with  cruelty^  the  respondent  having  filed  an 
answer  denying  tJte  charges,  but  not  being  represented  by 
counsel  at  the  hearing,  the  Court  granted  leave  to  amend 
the  petition  at  the  close  of  the  petitioner's  case  by  altering 
the  dates  of  the  charges  qf  cruelty. 

This  was  a  petitioii  bj  a  wife  on  the  ground  of  adul- 
tery, coupled  with  cruelty.  Answer  by  the  respondent 
traversing  the  charges,  and  alleging  desertion  by  the 
petitioner.  The  cause  came  on  for  trial*  before  the  Judge 
Ordinary  and  a  common  jury. 

Day  and  Martin,  for  the  petitioner.— The  respondent 
was  not  represented  by  oounseL 

At  the  close  of  the  petitioner's  caae, 

Day  moved  for  leave  to  amend  a  paragraph  in  the  pe- 
tition, charging  cruelty  ^  in  and  during  the  months  of 
April  and  May,  1861,"  by  substituting  "  in  and  during  the 
months  of  June  and  July,  1861." 

The  Judge  Ordinary. — I  have  the  same  authority  in 
trying  a  case  before  a  jury  as  a  judge  at  Nisi  Prius  in  a 
common  law  court  with  regard  to  amendments.  I  think 
that  such  a  variance  in  time  as  this  may  be  amended. 
Let  the  date  of  the  charge  be  altered  to  June  and  July. 
If  a  note  is  taken  of  this  case,  it  should  be  mentioned 
that  the  respondent  had  appeared  and  pleaded,  although 
he  did  not  appear  at  the  hearing  by  counsel. 

Attorney  for  the  petitioner,  T,  8,  Kissel, 

Attorney,  for  the  respondent,  W,  Fen  3^  Co, 


Julys. 
Ghiohestee  r.  Mure  (falsely  called  Chichester.)* 

Nullity — Marriage  of  a  divorced  wife  within  the  time 
linwtedfor  Appeal — 20  ^  21  Vict.  c.  85,  ss.  66,  57. 

After  a  decree  of  dissolution  has  been  pronounced,  the 
persons  whose  marriage  has  been  dissolved  cannot  contract 
a  second  marriage  until  the  tims  limited  for  an  appeal 
against  tlie  decree  shall  have  expired,  without  any  appeal 
being  presented,  or  until  such  appeal  shall  have  been 
dismissed,  or  until  in  the  result  of  such  appeal  the  marriage 
shall  be  declared  to  be  dissolved, 

A  second  marriage  contracted  by  a  person  whose  first 
marriage  had  been  dissolved,  before  the  time  limited  for  an 
appeal  against  the  decree  of  dissolution  liad  expired,  was 
pronounced  null  and  void. 

This  was  a  petition  by  (George  Augustus  Hamilton 
Chichester  for  a  declaration  of  nullity  of  marriage.  The 
petition  alleged  that  on  the  9th  day  of  August,  1859, 
your  petitioner  was  married  in  fact  to  Virginia  Elizabeth 
Lucy  Mure,  then  lately  the  wife  of  William  Mure,  Esq., 
her  Majesty's  consul  at  New  Orleans,  under  her  maiden 
name  of  Lucy  Virginia  Elizabeth  Oliver,  at  the  British 
Consulate  Office  at  Paris,  in  the  empire  of  France;  that 
upon  the  said  9th  day  of  August,  1859,  the  said  V.  E.  L. 
Mure  was  by  law  incapable  of  entering  into  the  contract 
of  marriage,  by  reason  that  she  had  been  lawfully  mar- 
ried to  the  said  William  Mure;  that  the  said  William 
Mure  was  still  living;  that  although  her  Majesty's  Court 
for  Divoroe,  had  on  the  petition  of  the  said  William  Mure, 
pronounced  it9  decree  dissolving  the  marriage  between 
the  said  William  Mure,  and  the  said  Virginia  Eliza- 
beth Lucy  Mure,  such  decree  was  made  and  pronounced 
on  the  1st  day  of  July,  in  the  said  year  1859,  and  not 
before;  that  the  statute  20  &  21  Vict.  c.  85,  by  virtue 
whereof  such  decree  was  made,  provides  that  an  appeal 
from  any  such  decree  may  be  presented  to  the  House  of 
Lords  within  three  months  after  the  pronouncing  thereof, 
and  further  provides  that,  when  the  time  thereby  limited 


for  appealing  against  any  such  decree  dissolving  a  mar- 
riage shall  have  expired,  but  not  sooner,  it  shall  be  lawful 
for  the  respective  parties  thereto  to  marry  again,  as  if  the 
prior  marriage  had  been  dissolved  by  death,  and  that  con- 
sequently the  time  limited  for  appending  against  the  said 
decree  dissolving  the  said  marriage  pronounced  upon  the 
said  1st  day  of  July,  1859,  had  not  expired  upon  ^e  said 
9th  day  of  August,  1859,  that  by  reason  of  the  pre- 
mises the  said  marriage  so  contracted  in  &ct  between 
your  petitioner  and  the  said  V.  E.  L.  Mure  was  in  law 
null  and  void  to  all  intents  and  purposes  whatsoever. 

Demurrer. — ^That  the  petition  is  bad  in  substance,  on  the 
grounds  that  on  the  1st  day  of  July,  1859,  the  marriage 
between  the  respondent,  Lucy  Virginia  EUxabeth  Chiches- 
ter, and  William  Mure  was  dissolved  by  decree  of  this 
Court,  and  from  the  date  of  such  decree  she  the  respon- 
dent became  and  was  Skfeme  sole  for  all  purposes,  and 
more  particularly  she  was  capable  of  contracting  mar- 
riage. That  the  statute  20  &  21  Vict.  c.  85,  does  not 
declare  null  and  void  the  marriage  of  one  whose  pre- 
vious marriage  had  been  dissolved  by  decree  of  this  Court, 
and  who  has  entered  into  a  new  contract  of  marriage  before 
the  time  limited  in  the  said  statute  for  appealing  against 
the  decree  dissolving  the  jirevious  marriage  has  expired, 
or  before  such  ai)peikl,  if  any,  has  been  dismissed,  or  be- 
fore it  has  been  determined  by  a  decree  confirming  such 
dissolution.  That  the  circumstances  stated  in  the  peti- 
tion do  not  show  that  the  marriage  in  fact  had  between 
the  petitioner  and  respondent  was  contracted  before  the 
time  limited  in  the  statute  for  appealing  against  the  de- 
cree dissolving  the  previous  marriage  of  the  respondent 
had  expired,  or  before  such  appeal,  if  any,  was  dismissed, 
or  had  been  determined  by  a  decree  confirming  such  diE- 
solution. 

Joinder  in  demurrer. 

The  56th  section  of  the  20  &  21  Vict  c.  85,  enacts 
that  ^'either  party  dissatisfied  with  the  decision  of 
the  full  Court  on  any  petition  for  the  dissolution  of  a 
marriage  may,  within  thi^  months  after  the  pronouncing' 
thereof,  appeal  therefrom  to  the  House  of  Lords  if 
Parliament  be,  then  sitting,  or  if  Parliament  be  not 
sitting  at  the  end  of  such  three  months,  then  within  four- 
teen days  next  after  its  meeting;  and  on  the  hearing  of 
any  sudi  appeal,  the  House  of  Lords  may  either  dismiss 
the  appeal  or  reverse  the  decree,  or  remit  the  case  to  the 
Court  to  be  dealt  with  in  all  respects  as  the  House  of 
Lords  shall  direct.'*  The  57th  section  enacts  that  ^  when 
the  time  limited  for  appealing  against  any  decree  dissolv- 
ing a  marriage  shall  have  expired,  and  no  appeal  shall 
have  been  presented  against  any  such  decree,  or  when 
any  such  appeal  shall  have  been  dismissed,  or  when,  in 
the  result  of  any  appeal,  any  marriage  shall  be  deobu^d 
to  be  dissolved,  but  not  sooner,  it  shall  be  lawful  for  the 
respective  parties  thereto  to  marry  again,  as  if  the  prior 
marriage  had  been  dissolved  by  death." 

The  Queen's  Advocate  (Sir  R,  Phillimore),B3id  Middle- 
ton.  Dr.,  for  the  demurrer. 

Spinks,  Dr.,  and  Hume  Williams,  for  the  petitioner. 

The  following  cases  were  cited  on  the  argument: — 
Catterall  v.  Sweetman,  1  Rob.  Eoc.  Rep.  309;  Ibnton  v. 
Livingstone,  3  Macq.  H.  of  L.  Cas.  497;  Chichester  v. 
Donegal,  1  Ecc.  Rep.  21;  Chant  v.  Grant,  81  L.  J. 
P.  M.  &  A.  174;  Bishop  on  Marriage  and  Divorce,  section. 
210;  Cox  V.  Coomhs,  8  B.  Mo.  231 ;  Reg.  v.  Spooner,  2  Star. 
1133;  Reg.y.  Rochester,  7  E.  &  B.  910;  StaUwood  v. 
Trcdger,  2  PhilL  287;  Rex.  v.  Loxdale,  1  Burr.  445;  i>*- 
combe  v.  Landor,  28  L.  J.  Ch.  876. 

Cur.  adv,  vult^ 

The  Judge  Ordinaey  now  delivered  judgment. — Tbis 
case  came  on  for  hearing  on  a  demurrer  by  the  respondent 
to  a  petition  by  George  Augustus  Hamilton  Chichester, 

♦  Before  the  full  Court,  the  Judge  Obdikaby,  WiaHT- 
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'whereby  he  prayed  that  a  marriage  in  fact  had  between 
liimself  and  the  respondent,  in  the  petition  called  Lacy 
Virginia  More,  bnt  which  marriage  the  petitioner  alleged 
had  been  iUegraUy  contracted,  might  be  declared  nnll  and 
void.  The  facts  as  they  appear  in  the  petition,  and  ad- 
mitted by  the  demnrrer,  are,  that  on  the  9th  day  of 
Angost,  1859,  the  petitioner  and  the  respondent  were 
married  in  fact  at  the  British  Consulate  Office  at  Paris, 
in  the  empire  of  France;  that  the  said  respondent  had 
been  before  the  said  9th  day  of  August  lawfully  married 
to  William  Mure,  Esq.,  who  at  the  time  of  the  marriage 
between  the  petitioner  and  the  respondent  was  still  liying; 
that  on  the  Ist  day  of  July,  1859,  a  decree  was  made  and 
pronounced  by  this  Court,  on  the  petition  of  the  said 
William  Mure,  dissolying  the  marriage  between  the  said 
William  Mure  and  the  respondent,  and  that  no  appeal  had 
been  presented  against  such  decree.  The  question  that 
arises  is,  whether  the  marriage  in  fact  had  and  celebrated 
between  the  petitioner  and  the  respondent  on  the  9th  day 
of  August,  1859 — within  three  months  after  the  decree 
dissolying  the  respondent's  marriage  with  Mr.  Mure,  there 
haying  been  no  appeal  against  such  decree — ^was  a  yalid 
marriage.  The  answer  to  this  question  depends  on  the 
oonstruotion  to  be  placed  on  the  statute  20  Sc  21  Yict.  a 
85,  8.  57.  The  case  was  argued  in  Januaiy  last  by  the 
Queen's  Adyooate  and  Dr.  Middleton  for  the  respondent 
in  support  of  the  demurrer,  and  by  Dr.  Spinks  and  Mr. 
Williams  for  the  petitioner.  The  question  being  new, 
and  one  of  great  and  general  importance,  the  Court  took 
time  to  consider  its  decision.  On  behalf  of  the  respon- 
dent it  wsA  not  disputed  that  the  marriage  now  applied 
against,  if  yalid,  must  owe  its  yalidity  to  20  &  21  Yict.  c. 
85.  Kor  was  it  nor  could  it  be  denied  that  the  contract 
was  in  opposition  and  disobedience  to  express  words 
contained  in  the  57th  section  of  that  statute,  which 
enacts  that  *'  when  the  time  hereby  limited  for  appealing 
against  any  decree  dissolying  a  marriage  shall  haye  ex- 
pired, and  no  appeal  shall  haye  been  presented  against 
audi  decree,  or  when  any  such  appeal  shall  haye  been 
dismissed,  or  when,  iu  the  result  of  any  appeal,  any  mar- 
riage shall  be  declared  to  be  dissolved,  but  not  sooner,  it 
shall  be  lawful  for  the  respective  parties  thereto  to  marry 
again,  as  if  the  prior  marriage  had  been  dissolved  by 
death:  provided  always,  that  no  clergyman  in  holy  orders 
of  the  United  Church  of  England  and  Ireland  shall  be 
compelled  to  solemnize  the  marriage  of  any  person  whose 
former  marriage  may  have  been  dissolved  on  the  ground 
of  his  or  her  adultery,  or  shall  be  liable  to  any  suit, 
penalty,  or  censure  for  solemnizing  or  refusing  to  solemnize 
the  marriage  of  any  such  person."  Bufc  it  was  contended 
for  the  respondent  that  the  statute  contained  no  words  nul- 
lifying, i.e.,  expressly  declaring  a  marriage  contracted  and 
celebrated  within  the  prohibited  time  null  and  void;  and 
that  in  construing  a  statute  which  relates  to  a  contract 
of  marriage,  it  is  not  enough  to  invalidate  the  marriage 
to  show  a  disregard  of  enactments  merely  negative  and 
prohibitory;  but  the  marriagfe  must  be  held  good  unless 
there  are  words  expressly  declaring  that  it  shall  be  nuU 
and  void.  The  case  of  Catterall  v.  Srveetman,  faUely 
eaUing  herself  Cbrt^fl^?,  decided  by  Dr.  Lushington  in  the 
Consistory  Court  of  London  in  the  year  1845,  reported  in 
Ist  Robertson's  Ecclesiastical  Reports,  p.  304,  was  mainly 
relied  upon  in  support  of  the  construction  contended  for 
by  the  respondent.  That  case  was  urged  upon  us  as  an 
authority  that  ought  to  govern  the  decision  of  this  Court 
npon  the  precise  question  before  us.  But  CJatt&rall  v. 
StceetmanyfaUely  calling  herself  Catterall,  is  very  different 
from  the  present.  The  marriage  in  that  case  was  solem- 
nized in  New  South  Wales,  after  the  passing  of  an  Act  of 
the  Gbyemor  and  Legislative  Council  on  the  4th  of  July, 
1834,  and  which  was  "  An  Act  to  remove  doubts  as  to 
tiie  validity  of  certain  marriages,  and  to  declare  the  law 
respecting  such  marriages  for  the  future."  And  then  came 
a  declaratory  and  enacting  clause,  that  marriages 
solemnized  in    a   certain  way,  before    the    Act,  shall 


be  valid.  Dr.  Lushington  held  that  the  word  such  referred 
to  past  marriages.  The  second  section  referred  to  future 
marriages,  and  enacted  that  marriages  solemnized  in  the 
manner  mentioned  should  have  the  same  force  as  if 
solemnized  before  clergymen  of  the  Church  of  England ; 
with  this  proviso— "  Provided  always,  that  from  and 
after  the  passing  of  this  Act,  no  such  marriages  as  last 
aforesaid  shall  be  had  and  solemnized  until  both  or  one 
of  such  persons,  as  the  case  may  be,  shall  have  signed  a 
declaration  in  writing,  in  duplicate,  stating  that  they  or 
he  or  she,  as  the  case  may  be,  are  or  is  members  of  or  a 
member  of,  or  hold  communion  with  the  Presbyterian 
Church  of  Scotland  or  tlie  Roman  Catholic  Church 
respectively,  according  to  the  form  hereunto  annexed." 
There  were  no  words  declaring  such  marriages  void  if 
the  proviso  were  not  complied  with.  Dr.  Lushington 
came  to  the  conclusion  that  such  a  marriage,  if  good  before 
the  Act  passed,  would  not  be  rendered  void  by  the  statute; 
but  if  not  good  before,  would  not  be  aided  by  it:  that  the 
object  of  the  statute  wss  not  to  make  any  marriages 
void  that  would  have  been  valid  without  its  aid,  and 
that  the  proviso  only  had  the  effect  of  preventing 
parties  from  deriving  any  benefit  from  that  Act  unless 
they  complied  with  its  requisitions.  The  libel  was 
framed  on  the  supposition  that  the  statute  rendered  the 
marriage  void:  that  libel  he  rejected,  leaving  it  open  to 
the  parties  to  assaU  the  marriage  on  the  ground  that  it 
was  void  by  law,  independently  of  the  statute.  If  the 
case  of  Catterall  v.  Smeetman  is  to  be  taken  only  to  have 
decided  that  where  parties  not  incapable  of  contracting 
marriage,  who  are  under  no  disability  at  all,  but  who, 
professing  to  contract  and  solemnize  the  marriage  in  some 
new  manner  or  form  provided  by  statute  not  open 
to  them  before,  in  making  the  contract,  and  with 
reference  to  the  solemnization  thereof,  disregard  some 
prohibitory  enactments  in  such  statute,  then  the  marriage 
is  not  thereby  made  void,  unless  there  are  words  nullifying 
the  marriage,  we  see  no  reason  to  question  the  correctness 
of  the  decision.  It  is,  however,  quite  a  different  question 
whether  in  construing  a  statute  which  gives  the  very 
right  to  contract  at  all,  we  are  then  to  hold  that  the 
marriage  is  good,  notwithstanding  a  disregard  of  words 
negative  and  prohibitory,  which  relate  to  the  very 
capacity  to  contract,  because  there  are  no  words  expressly 
nullifying  the  contract.  The  Ecclesiastical  Court  had 
no  power  to  dissolve  a  marriage  which  was  a  valid 
marriage  at  the  time  when  it  was  contracted,  so  as  to 
give  the  parties  a  right  to  marry  again.  Such  a  dissolu- 
tion could  be  effected,  and  the  right  of  either  of  the 
parties  to  marry  again  during  the  lifetime  of  the  other 
could  be  obtained  only  by  Act  of  Parliament.  By  20  & 
21  Vict.  c.  85,  i)ower  is  given  to  the  Court  in  certain 
cases  to  dissolve  a  valid  marriage,  and  by  the  57th 
section,  a  capacity  or  right  is  given  to  a  party 
divorced  to  marry  again  during  the  lifetime  of  the 
other.  [His  Lordship  then  read  the  57th  section.] 
This  right  is  not  gfeneral,  but  limited  to  certain  cases — 
first,  when  the  time  limited  for  appealing  to  the  House  of 
Lords  against  the  decree  of  this  Court  shall  have  expired 
(as  to  which  see  sections  55  and  56),  and  no  appeal  shall 
have  been  presented;  secondly,  when  in  the  result  of  the 
appeal  the  marriage  shall  be  declared  to  be  dissolved,  then, 
hit  not  soaner,  the  parties  divorced  may  many  again,  as 
if  the  prior  marriage  had  been  dissolved  by  death.  In 
this  case  the  time  for  appealing  to  the  House  of  Lords 
had  not  expired  when  the  marriage  in  question  took 
place.  The  form  invariably  adopted  by  the  Legislature 
in  divorce  bills  impUes  a  doubt  whether  the  dissolution 
of  a  marriage  by  Act  of  Parliament  was  of  itself  sufficient 
to  enable  the  parties  to  marry  again.  The  form  is  found 
in  Macqueen's  Practice  of  the  House  of  Lords,  507.  The 
first  clause  enacted  that  the  bond  of  matrimony  being 
violated  and  broken  by,  &c.,  is  hereby  dissolved,  annulled, 
vacated,  and  made  void  to  all  intents,  constructions,  an'^' 
I  purposes  whatever."    The  second  clause  enacted  **that 
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shall  be  lAwful  for  the  oomplainant,  at  any  time  after  the 
passing  of  the  bill,  to  marry  again  as  freely  in  all  respects 
as  if  the  party  oonyicted  of  adultery  were  actually  dead." 
The  introduction  of  such  a  clause  into  diyorce  bills  pro- 
bably caused  the  Legislature  to  make  express  provision  as 
to  the  consequences  of  a  decree  of  dissolution  of  marriage 
pronounced  by  the  Court  about  to  be  created.  If  no  ex- 
press power  to  marry  again  had  been  given,  it  might  have 
been  argued  from  the  practice  in  divorce  bills  that  no 
such  power  was  conferred  by  the  decree  of  the  Court;  and 
certainly  if  no  such  power  had  been  expressly  given,  and 
it  had  been  enacted  that  it  should  not  be  lawful  for  the 
parties  to  marry  again  until  a  certain  time  had  elapsed 
after  the  making  of  the  decree,  a  marriage  solemnixed 
before  that  time  would  have  been  void,  for  the  parties 
would  have  been  thereby  rendered  incompetent  to  con- 
tract. Thus  if  by  the  57th  section  it  had  been  enacted 
'*  that  it  shall  not  be  lawful  for  the  respective  parties  to 
a  marriage  dissolved  by  a  decree  of  the  Court  to  many 
again  before  the  expiration  of  a  certain  time,'*  mo  doubt 
oould  have  existed  as  to  the  prohibitory  effect  of  those 
words.  It  seems  to  us  that  their  meaning  and  effect  must  be 
held  to  be  the  same,  although  they  are  preoeded  by  wards 
making  it  lawful  to  marry  after  the  expiration  of  that  time. 
We  have  considered  the  case  principally  with  reference 
to  the  proper  construction  to  be  placed  on  the  statute, 
and  the  weight  to  be  given  to  QttteraU  v.  S/veetman  as  an 
authority  for  the  oonstruotion  contended  for  by  the  re- 
spondent. Some  other  cases  were  cited,  and  a  reference  was 
made  to  text-books,  particularly  to  Bishop's  Treatise  on 
Marriage  and  Divoroe.  We  think  it  unnecessary  to  no- 
tice all  these  authorities.  One  of  the  cases  dted  was 
that  of  StaUwood  v.  Tredger,  decided  by  Sir  John  KiohoU, 
whose  decision  was  in  the  result  supported  by  the  Court 
of  Delegates,  and  is  reported  in  2  Phillimore's  Reports, 
287,  and  commented  upon  at  some  length  by  Dr.  LuBiiing- 
ton  in  Catterall  v.  Smeetm4i/nn  On  what  ground  the 
Court  of  Delegates  supported  the  decision  of  Sir  J. 
Nicholl  is  not  stated,  but  Sir  J.  Kicholl  himself  pronounced 
for  the  validity  of  the  marriage  on  the  ground  that  the 
publication  of  the  banns,  though,  in  fact,  such  publica- 
tion took  place  in  the  parish  church  of  St.  George's, 
Southwark,  must  under  the  droumstanoes  be  considered 
legally  as  having  taken  place  in  the  parish  church  of  St. 
Mary,  Newington,  in  which  parish  the  marriage  was 
solemnized.  Assuming  that  to  have  been  the  ground  of 
the  decision,  the  case  affords  little,  if  any,  assistance  in 
determining  the  present.  The  case  of  The  King  v.  The  In- 
haUtanti  qf  Birmingham^  8  B.  &  C.  29,  was  a  dedsionupon  a 
marriage  contract  In  that  case  it  washeld  that  the  want 
of  the  consent  of  the  father  of  the  husband,  who  was  a 
minor,  which  consent  was  required  by  the  statute  4  Geo. 
4,  c.  76,  in  case  of  the  marriage  of  a  minor  by  licence,  did 
not  render  the  marriage  void.  There  was  there  no  pre- 
vious impediment  cr^iting  an  incapacity  to  contract  at 
all.  There  were  no  nullifying  words  in  sect.  16  of 
4  Geo.  4,  o.  75,  applicable  to  tiie  question  then  under  oon* 
sideration — there  were  not  even  prohibitory  words.  The 
case  depended  on  the  16th  section  (construed  with  refe- 
rence to  other  sections  in  the  statute),  and  the  16th  sec- 
tion merely  required  a  consent,  and  that  requirement  was 
held  to  be  directory  only.  It  was  further  argued  before 
us  that  this  particular  case  ought  to  be  determined  as  if 
the  time  for  api)eal  had  run  out;  that  tiie  time  allowed 
by  the  56th  section  was  allowed  for  the  protection  of  a 
party  dissatisfied  with  the  decree  of  this  Court  dissolving 
the  marriage;  thlM*  Mr.  Mure,  the  petitioner  in  the  for- 
mer prooeeding,  having  obtained  a  decree  in  his  favour, 
oould  not  appeal;  and  that  the  only  other  party — ^vis., 
the  now  reepondent — ^for  whose  protection  tiie  right  to 
appeal  was  given  by  the  statute  might  renounce  a  right 
which,  under  the  oiromnstanoes  of  the  case,  oontinued  to 
exist  for  her  advantage  only.  We  think  that  we  ought 
not  to  dedde  the  question  on  any  such  view,  and  that  we 
aio  oaUed  npon  to  detenaine  the  bcoad  and  g«nezal  qoeth 


tion,  whether  a  second  marriage  within  three  mftwtifcf 
from  the  decree  dissolving  the  first  marriage,  by  one  of 
the  parties  to  that  first  marriage,  during  the  M^otfw*^  of 
the  other,  or  before  the  happening  of  tiie  other  evcnte 
mentioned  in  the  57th  section,  is  a  good  marriage.  After 
full  consideration  of  the  case  and  the  arguments  sob* 
mitted  to  us,  we  feel  bound  to  say  that  we  think  tfaa 
marriage  in  question  was  pzohibited  by  20  k  81  YitiL 
c.  85,  8.  57,  and  we  therefore  decree  that  sndi  maniag» 
was  null  and  void.  It  is  a  satisfaction,  however,  to  know 
that  an  difSoulty  in  the  way  of  an  a|i^>eal  from  oui  de-^ 
cision  is  now  removed  by  21  Sc  22  Vict.  e.  108,  s.  17. 


ffoitnitou  la)D. 
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Mi^^  29, 30, 81, 18«3;  HiL  Tom,  imB. 
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3farine  inturoHce — "  Seaworthineu,^* 


A  v$99el  omutrueted  for  ike  natfigatitm  ef  tkaUom 
In  India  woi  inmtred  hf  apoUcgf  in  the  ordinary  form^ 
for  the  voymge  out  to  Ettrrachee  or  CaUmtta, 

AU  mean$  foero  mood  hy  temporary  appUaneee  to  romdor 
her  oifttoi  posnble  forthe  intended  voyage;  hut  by  reaoon 
of  her  eomtruetion,  U  woi  found  impoesAle  to  render  her 
ahoolutely  fit  far  the  ordinary  perils  ofaeea  voyage.  Th& 
underwriters  had  fmU  hnomledge  of  the  eireumstanees,  and 
an  emtra  prewdmm  wae  paid  on  aeoount  of  the  nature  ef 
therish. 

Bold,  that  the  eatent  of  the  warranty  ef  eeaworthinees 
implied  in  apoUey  of  inturanee  i$  relative  to  the  elaeo  qf 
vessel  insured  ;  and  therefore  that  such  implied  warranty 
was  satisfied  by  the  vessel  being  made  as  fit  for  the  voyage 
as  she  oould  be  made. 

Held,  also,  that  parol  evidence  was  admissible  efthe 
foots  above  stated. 

Declaration  on  a  policy  of  marine  insurance  in  th* 
usual  form,  at  and  from  all  or  any  ports  and  jdaoes  in 
the  Clyde,  or  from  Liverpool  to  Eurrachee  or  Calcutta^ 
and  for  the  space  of  thirty  days  after  her  arrival  at  her 
port,  upon  the  goods,  tackle,  &c.,  and  other  furniture  <^ 
or  in  the  good  ship  or  vessel  called  the  Ganges  steamer. 
'Hie  mat^ial  pleas  set  up  unseaworthiness  and  undo* 
concealment,  upon  which  issue  was  joined. 

The  cause  was  tried  before  Cockbum,  CJT.,  at  the  sit- 
tings after  Trinity  Term,  1861,  in  London,  when  a  ver- 
dict was  found  for  the  plaintiff  vogaa  the  following- 
facts  (which  are  more  fully  stated  in  the  considered 
judgments  of  the  Court).  The  vessel  upon  which  the 
policy  was  effected  was  buUt  for  the  navigation  of  the 
Indus,  and  was  by  her  oonstruotion  unfit  for  ooean  navi> 
gation;  and,  though  all  possible  means  were  taken  to  fit 
her  for  the  voyage  out  by  strengthening  her,  and  adding- 
false  keels,  it  was  still  impossible  to  render  har  as  fit  as  an 
ordinary  sea-going  steamer  to  encounter  the  perils  of  the 
voyage.  The  insurers  were  informed  of  all  the  facts  of 
the  case,  and  an  extra  premium  was  paid  on  aoooont  of 
the  nature  of  the  risk. 

BoviUy  Q.C,  having  in  MJchaehnas  Term,  1861,  ob- 
tained a  nde  nisi  for  a  new  trial,  on  the  ground  that  the 
vessel  ought  to  have  been  seaworthy,  and  reasonably  fit 
fbr  the  voyage,  and  that  the  Lord  Chief  Justice  ought 
BO  to  have  ruled  at  the  trial;  and  that  it  was  not  solB- 
oient  that  tiie  vessd  should  have  been  mode  as  seaworthy 
and  as  reasonably  fit  lor  the  voyage  ae  such  a  vessel  couM 
be  made,  and  that  the  Lend  Chief  Justice  ought  not  m 
to  have  ruled  and  directed  the  jury. 

Lush^  Q.Cy  Monyman,  and  Archibald,  now  showed 
cause.— Th^  oontended  that  the  extent  oi  the  implied 
-wmnstj  of  seawKHrthlneM  in  a  policsy  of   iaaaraaoe  is 


VoLXI.    [Ab(.  It,  M6I.] 


THE  WEEKLY  REPORTER. 


993 


=bi»' 


OotmmmJjLW. 


BUfiaSBS  V,  WiCKHAM. 


Confosr  LA.ir. 


xda^re  to  tiie  dasB  of  reeael  iimired.  It  is  settled  law 
ttist  mtdti  implied  WErimitj  is  xelstive  to  the  locality 
«Bd  nstue  of  the  vojage,  as  whether  tbe  ressel  is  in 
fKuAnmr  or  ait  sea,  and  whether  intended  for  a  long  or 
dhort  TOjage.  Ibley  v.  Jhbor,  2  F.  &  F.  €71,  is  in  favonr 
of  the  ceatention  that  it  is  also  xelatiTe  to  the  class  of 
▼easel  insured.  The  warranty  is  not  ei^yressed  in  the 
tetms  ef  the  contract,  bnt  only  implied;  and  the  fact  of 
Hie  extra  premimn  paid,  and  the  knowledge  of  the  nnder- 
writers  of  the  nature  of  the  risk,  show  that  the  impUoa- 
tion  here  ought  to  he,  not  that  the  ▼cssol  shoold  he  abeo- 
hitdy  seaworthyy  bat  only  as  seaworthy  as  she  oonld  be 
made:  Simeon  ▼.  Bassett,  2  M.  &  S.  94;  Qmway  ▼.  Oray^ 
10  Bast,  586;  Small  y.  Oihion,  16  Q.  B.  128;  4  H.  of  L. 
OaB.  888.  In  KniU  ▼.  Hooper,  which  will  be  relied  on  by 
tiie  other  side,  the  question  was  not  what  amount  of  sea- 
wofthiness  was  requisite,  as  in  that  case  there  was  none 

«taa 

JBoviU,  Q.C,  and  Maenamara,  in  siq)port  of  the  rule. 
The  definition  of  seaworthiness  implied  in  a  policy  of 
insmranoe  is,  that  the  vessel  should  be  '^  fit  and  able  in  all 
respects  to  encounter  the  ordinary  perils  of  the  voyage.*' 
That  explains  the  minimum  amount  of  seaworthiness 
which  is  absolutely  necessary.  It  is  not  contended  that 
the  Teasel  ought  to  have  been  made  as  seaworthy  as  the 
best  possible  ship,  but  that  at  the  time  of  starting  she 
should  be  able  to  encounter  the  ordinary  perils  of  the 
▼oyage.  Nothing  short  of  that  wiU  satisfy  the  impHed 
warranty  of  seaworthiness,  unless  there  is  a  waver  of 
such  warranty  on  the  face  of  the  contract.  It  is  true 
that  the  seaworthiness  is  relative  to  the  nature  and  time 
of  the  voyage,  but  she  must  be  absolutely  seaworthy  fcH: 
that;  e^.,  the  warranty  is  satisfied  for  a  vessel  in  port  if 
she  is  **  fit  and  able  in  all  respects  to  encounter  the  ordi- 
nary perils  incident  to  a  vessel  in  port.'*  But  the  pur- 
pose for  whioh  the  vessel  is  built  or  intended  cannot 
affect  the  question.  There  are  good  reasons  for  the  rule: — 
1st  On  the  grounds  of  public  policy,  that  the  safety  of 
the  crew  may  not  be  unnecessarily  imperilled.  That  reason 
is  not  displaced  by  the  fact  that  in  time  policies  there  is 
no  implied  warranty  of  seaworthiness;  for  the  reason 
of  the  exception  in  that  case  is,  that  the  owner  cannot 
know  the  condition  of  the  vess^  at  the  commencement 
of  the  risk.  2ndly.  It  exdndes  loose  evidence  as  to  ccm- 
versations,  &c.,  at  the  time  of  effecting  the  policy.  Srdly. 
If  the  rale  is  that  the  vess^  must  be  made  as  seaworthy 
aa  she  can  be  made,  that  must  vary  with  the  port  where 
ahe  may  happen  to  be  at  the  ccMnmencement  of  the  risk, 
and  the  appliances  at  hand  to  fit  h^  out  4thly.  If  it  is 
intended  to  vary  the  ordinary  incidents  of  the  contract 
of  insurance,  a  condition  to  that  effect  can  easily  be  in- 
serted in  the  contract  [Blaokbubk,  J. — ^Theoretically, 
that  is  SO;  but  practically,  underwriters  will  not  look  at 
a  policy  not  in  the  ordinary  form.]  It  makes  no  differ- 
ence that  the  warranty  of  seaworthiness  is  implied  and 
not  expressed.  The  meaning  must  be  gathered  from  the 
language  used,  and  the  incidents  whioh  the  law  attaches 
thereto.  Here,  therefore,  the  policy  must  be  read  as  if 
it  contained  the  words  "warranted  seaworthy,"  and  no 
parol  evidence  can  be  given  to  vary  that  Knowledge 
dehort  the  contract  is  immaterial:  Bamett  v.  Wheeler , 
7  H.  &  W.  ^QQ,  They  also  dted  Parke  on  Insurance, 
chap.  11,  p.  332,  7th  ed;  Marshall  on  Insurance,  p.  109, 
4th  ed.;  Dixon  v.  Sadler,  5  11  &  W.  405;  Chri$tie  v. 
SecreUn,  8  T.  E.  192;  Paterton  v.  Harris,  80  L.  J.  Q.  B. 
334;  Hutton  v.  Warren,  1  M.  &  W.  466;  Payne  v.  Haine, 
16  M.  &  W.  541;  Wedderlmm  v.  BeU,  1  Camp.  1;  Thomp- 
son V.  Hopper,  6  E.  ic  B.  172,  4  W.  E.  360;  Commercial 
Manrine  Qmipany  v.  Namaqua  Mining  Company,  5  L.  T. 
N.  S.504;  Amould  on  Insurance,  voL  L  p.  714;  Abbott  on 
Shipping,  10th  ed.  p.  255.  C^r.  adv.  vuU, 

Hilary  Term,  1868.— Cockburn,  C.  J.— This  was  an  ac- 
tion on  a  poUpj  of  insurance  effected  on  a  steam  vessel  called 
the  Oanyes,  on  a  voyage  from  Liverpool  to  Kurrachee  or  Cal- 


cutta.   The  vessel  was  built  for  navigating  tiw  river  In- 
dus, and  was  on  this  account  of  such  a  construction  as  to 
be  unfit  generally  for  ocean  navigation.    Sverythlng, 
however,  was  done  that  possibly  could  be  done  by  tempo- 
rary appliances  to  render  the  vessel  as  strong  as  die  could 
be  made  for  the  voyage  on  which  she  was  insured.    At 
the  trial  before  me  at  Guildhall,  the  case  opened  for  the 
plaintiff  was,  that  the  construction  and  charaoter  of  the 
vessel  had  been  fully  oonmiunicated  to  the  defendants 
when  the  proposid  for  insurance  was  made,  an  assuranoe 
having  been  at  the  same  time  given  that  everything 
diould  be  done  to  make  her  as  strong  and  fit  for  the 
voyage  as  she  could  possibly  be  made;  that  an  additional 
premium  had  been  paid  commensurate  to  the  increased 
risk  arising  from  l^e  character  of  the  vessel;  and  that  as, 
in  point  of  fact,  by  various  coutrivanoes  resorted  to  for 
the  purpose,  the  ship  had  been  rendered  as  Strong  as  such 
a  ship  could  possibly  be  made  for  the  vt^yage  to  India, 
the  implied  warranty  of  seaworthiness  was  satisfied,  and, 
the  lAiip  having  been  lost,  the  assured  was  entitled  to 
recover.    The  case  for  the  defendants  was  directed  to 
two  points — Ist^  to  ^sproving  the  statement  that  the 
construction  and  character  of  tJ^e  vessel  had  been  made 
known  to  the  insurers;  2ndly,  to  show  that  the  vessel 
had  not  been  made  as  strong  as  such  a  vessel  was  capable 
of  being  made  for  the  voyage  to  India.    On  the  latter 
]X>int  the  case  for  the  defendants  entirely  broke  down — 
their  witnesses,  and  in  the  end  their  counsel,  admitting 
that  the  evidence  for  the  plaintiffs  had  entirely  satisfied 
t&em  on  this  point.    This  being  conceded,  the  case  went 
to  the  jury  on  the  first  point  alone,  and,  the  jury  having 
found  for  the  plaintiffs  on  the  question  thus  left  to  them, 
the  verdict  was  entered  for  them.    It  is  contended  for  the 
defendants  that  the  real  issue  in  the  cause  was  not  dis- 
posed of — ^that,  the  policy  of  insurance  containing  no 
exception  of  the  implied  warranty  of  seaworthiness,  the 
proper  question  for  the  jury  was,  not  whether  the  original 
construction  of  the  vessel  had  been  made  known  to  the 
insurers,  or  whether  the  vessel  had  been  made  as  sea- 
worthy for  the  voyage  as  such  a  vessel  could  be  made, 
but  whether  the  vessel  was  seaworthy,  reference  being 
had  to  the  ordinary  standard  of  seaworthiness  applicable 
to  the  voyage  in  question.    I  cannot  help  here  observing 
that  I  tMnk  it  much  to  be  regretted  that  the  counsel  fto 
the  defendants  did  not  press  upon  me  at  the  trial  to  leave 
that  question  also  to  the  jury.    I  certainly  should  have 
done  so  had  such  a  suggestion  been  made,  and  should 
have  reserved  the  question  of  law  had  the  finding  of  the 
jury  been  in  favour  of  the  defendants  on  this  questi<m. 
while  it  was  in  favour  of  the  plaintiffs  on  the  others; 
for  the  point  is  one  not  only  of  novelty  and  difiSculty, 
but  also  of  considerable  importance,  owing  to  its  having 
become,  as  appears  from  the  evidence  in  this  case,  of  not 
unfrequent  occurrence  to  send  vessels  intended  for  river 
navigation  in  distant  countries  across  the  ocean  (after 
fitting  them  for  the  voyage  as  weU  as  can  be  done),  and 
insuring  them  for  such  voyages.    The  counsel  for  the  de- 
fendants appeared  to  me  to  accept  the  issues  of  fact  and 
law  propounded  by  the  counsel  for  the  plaintiffs,  and  the 
case  was  therefore  disposed  of  on  these  issues.    It  is  said 
that  the  learned  counsel  were  misled,  by  a  casual  remark 
of  mine  on  some  question  put  to  a  witness  on  cross- 
examination,  into  supposing  that  I  meant  to  rule  that 
the  issue  was,  as  suggested  by  the  plaintiffs*  counsel, 
whether  the  vessel  had  been  made  as  seaworthy  as  she 
was  capable  of  being  made.    It  is  possible  there  may 
have  been  some  misunderstanding,  butfl  am  disposed  to 
think  that  the  learned  counsel  at  tiiat  time  attached  littie 
importance  to  the  matter,  as  they  evidently  had  confidence 
in  their  case,  and  believed  they  should  succeed  in  defeat- 
ing the  plaintiffs  on  their  own  ground.    I  do  not,  how- 
ever, make  these  observations  with  the  view  of  at  all 
questioning  the  right  of  the  defendants  to  a  new  trial  if, 
through  some  misunderstanding  or   inadvertence,   the 
proper  question  has  not  gone  to  the  jury.    I  am  only  de- 
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sirous  it  should  be  understood  that  I  certainly  should  have 
submitted  this  question  of  fact  to  the  jury,  so  as  to 
preyent  the  possible  necessity  of  the  case  fi^oing  down 
again  for  trial  at  a  vast  expense  to  the  parties,  had  the 
counsel  for  the  defendants  in  any  way  requir^  it.    I, 
however,  think  that  the  issues  which  properly  arise  in 
this  case  have  been  disposed  of,  and  that  there  is  conse- 
quently no  ground  for  granting  a  new  trial    The  autho- 
rities which  bear  upon  the  subject  appear  to  me  fully  to 
establish  that  while,  by  the  law  of  England,  there  is  in 
eyery  voyage  policy  an  implied  warranty  of  seaworthiness, 
the  term  **  seaworthiness  "  is  a  relative  and  flexible  term, 
the  degree  of  seaworthiness  depending  on  the  position  in 
which  the  vessel  may  be  placed,  or  on  the  nature  of  the 
navigation  or  adventure  on  which  the  vessel  is  about  to 
embark.    It  seems  to  me  to  follow,  that  if  an  insurer 
agrees,  with  full  knowledge  of  the  facts,  to  insure  a  ves- 
sel incapable,  from  her  size  and  construction,  of  being 
brought  up  to  the  ordinaiy  standard  of  seaworthiness, 
the  implied  warranty  must  be  taken  to  be  limited  to  the 
capacity  of  the  vessel,  and  will  be  satisfied  if  she  is  made 
as  seaworthy  as  she  is  capable  of  being  made.    This  view 
of  the  case  becomes  fortified  if  we  consider  the  ground  on 
which  the  doctrine  of  the  implied  warranty  of  seaworthi- 
ness rests.    The  insurer  is  entitled  to  expect  that  the 
shipowner  will  do  all  that  it  behoves  a  careful  and  con- 
scientious man  to  do  to  secure  the  safety  of  the  crew  who 
are  to  navigate  the  vessel,  and  of  the  merchants'  goods 
which  are  to  be  conveyed  in  it;  so  that  the  risk  covered 
by  the  insurance  shall  be  limited  to  those  perils  inciden- 
tal to  navigation  against  which  the  care  and  skill  of  a 
man  cannot  provide.    But  if  the  parties  are  avowedly 
dealing  with  a  vessel  which  no  care  or  expense  can  bring 
up  to  the  ordinaiy  standard,  and  the  owner  does  all  that 
can  be  done  to  fit  her  for  the  voyage  she  has  to  encounter, 
of  what  has  the  insurer  to  complaLi?    Why,  the  nature 
of  the  adventure  being  known  to  both  parties,  should  the 
implied  warranty  be  carried  further  than  that  the  ship- 
owner shall  do  his  utmost  to  make  the  particular  vessel 
as  fit  for  the  voyage  as  she  can  possibly  be  made?    There 
is,  moreover,  a  rule  applicable  to  warranties  in  contracts 
of  sale  which,  if  it  is  to  be  considered  good  law,  appears 
to  me  perfectly  applicable  to  such  a  warranty  as  we  are 
now  considering.    It  is  laid  down  by  the  older  authorities, 
and  has  been  handed  down  by  the  succeeding  text-writers 
to  the  present  day,  that,  even  in  the  case  of  an  express 
warranty,  defects  patent  and  Imown  to  the  buyer  must  be 
taken  to  be  excluded  from  the  warranty.    The  rule  ap- 
pears to  me  (t  fortiori  applicable  in  the  case  of  an  impUed 
warranty.    The  law,  in  an  ordinary  policy  of  insurance, 
superadds  to  the  express  terms  of  tJie  contract  an  implied 
term,  because  in  reason  and  justice  it  may  be  assumed 
that  such  a  condition  was  intended  to  lie  at  the  founda- 
tion of  the  contract;  but  if  the  subject-matter  of  the  con- 
tract renders  such  an  implied  term  either  wholly  or  par- 
tially inapplicable,  why,  contraiy  to  what  must  be  taken 
to  have  been  the  intention  of  the  parties,  should  a  war- 
ranty of  seaworthiness  be  implied  to  the  full  extent  of  an 
ordinary  policy?    It  is  plain  that  the  underwriter  could 
not,  under  the  circumstances,  have  honestly  subscribed  the 
policy  reserving  an  intention  of  insisting  on  seaworthi- 
ness beyond  the  capability  of  the  vessel;  why,  then,  should 
such  a  stipulation  or  condition  be  imported  into  tJie  con- 
tract?   It  may  be  objected  that  to  admit  evidence  of 
extrinsic  circumstances  to  qtialify  the  ordinary  warranty 
of  seaworthiness  would  be  to  admit  parol  evidence  to  con- 
tradict a  written  instrument.    But  it  must  be  borne  in 
mind  that  we  are  here  dealing  with  a  term  not  expressly 
contained  in  the  contract,  but  implied  in  it  upon  the  as- 
sumption of  an  intention  by  the  parties  not  declared  in 
the  written  instrument.    It  seems  to  me  that  with  refe- 
rence to  a  term  introduced  into  the  oontraot  from  an  as- 
sumed intention  of  the  parties,  evidence  may  be  admitted 
of  extrinsic  facts  to  negative  or  qualify  such  intention. 
It  is  fully  admitted  that  evidence  may  be  adduced  to  deter- 


mine the  degree  of  seaworthiness  required  with  reference 
to  the  place  and  circumstances  in  which  the  vessel  may 
be — as,  whether  in  a  port,  or  a  river,  or  at  sea — as  also 
with  reference  to  the  voyage  or  adventure,  and  the  oon- 
struction  and  equipment  which,  according  to  the  existing 
state  of  nautical  science  and  progress,  may  be  required; 
why,  then,  may  not  extrinsic  evidence  be  admitted  as  to  the 
character  of  the  vessel,  in  order  to  show  the  degree  of  sea- 
worthiness which  the  parties  had  in  view?  It  may  be  ar- 
gued, no  doubt,  that  any  intended  qualification  of  tjia  war- 
ranty might  be  introduced  into  the  polipy.  But  the  same 
objection  might  have  been  originally  urg^  against  imply- 
ing the  warranty  at  all,  and  it  might  equally  be  urged 
against  any  of  those  modifications  of  the  warranty  which 
are  now  allowed  to  be  made  in  order  to  adapt  it  to  the 
various  circumstances  in  which  the  vessel  may  be  placed. 
And  it  must  not  be  forgotten  with  how  much  tenacity 
the  commercial  community  clings  to  established  forms 
of  mercantile  instruments,  of  which  the  still  subsisting 
though  antiquated  form  of  marine  policy  affords  so 
striking  an  example.  I  cannot  but  think  that  where 
some  rule  of  law  does  not  stand  in  the  way,  we  shall  be 
best  consulting  the  interest  of  the  commercial  world  l^ 
giving  effect  to  the  intention  of  parties  to  a  contract, 
where  we  can  sufficiently  collect  it,  rather  than  by  insist- 
ing rigidly  on  a  distinct  enumeration  of  every  particular. 
For  these  reasons  I  am  of  opinion  that  this  rule  should 
be  discharged.  My  brother  Wightman  concurs  in  this 
opinion. 

Blackbubn,  J. — In  this  case  I  agree  in  the  result  with 
the  other  members  of  the  Court;  but  as  I  do  not  agree  in 
all  the  reasoning  by  which  they  arrive  at  that  result,  I 
shall  deliver  as  my  judgement  one  which  I  had  prepared, 
rendering  my  own  reasons.  This  was  an  action  tried 
before  my  Lord  Chief  Justice,  at  Guildhall,  at  the  sittings 
after  Term.  The  declaration  was  on  a  policy  of  marine 
insurance  on  the  steamer  Ganges,  insured  from  the  Clyde 
or  Liverpool  to  Eurrachee  or  Calcutta.  There  were  pleas 
of  unseaworthiness  and  of  undue  concealment,  on  which 
issues  were  joined.  The  plaintiff  had  the  verdict,  but  the 
defendants  obtained  a  rule  niti  for  a  new  trial,  on  the 
ground  of  misdirection,  against  which  cause  was  shown 
in  last  Trinity  Term  before  my  Lord,  my  brother  Wight- 
man,  and  myself.  On  the  argument,  I  understood,  from 
the  statements  of  the  counsel  for  the  defendants,  that  the 
point  arose  in  a  manner  which  I  will  presently  state.  It 
is  not  quite  in  accordance  with  the  notes  and  recollection 
of  my  Lord;  but  as  I  have  come  to  the  conclusion  that, 
on  the  defendants'  own  statement  of  the  case,  the  rule 
should  be  discharged,  I  will  give  my  opinion  on  the  a£- 
sumption  that  the  point  arose  as  they  stated  it,  and  that 
I  understood  to  be  as  follows.  At  the  trial,  the  defence 
was  principally  rested  on  the  plea  of  undue  concealment, 
but  ^e  other  plea  was  not  abandoned.  It  appeared  on 
the  evidence  t^at  the  Ganges  steamer  was  a  vessel  built 
in  this  country  for  the  purpose  of  navigating  the  Indus, 
and  fitted  only  for  river  navigation,  being  of  very  slight 
draft  of  water,  and  in  other  respects  not  built  for  ocean 
navigation;  and  it  further  appeared  that  the  assured  had, 
before  the  policy  was  entered  into,  informed  the  defen- 
dants through  their  agent  that  she  was  of  this  character, 
telling  them  at  the  same  time  that  it  was  the  Intention 
of  the  assured,  before  they  sent  her  out,  to  add  false  keels 
to  her,  and  strengthen  her,  and,  as  far  as  possible,  to  make 
her  fit  for  the  ocean  voyage  to  Eurrachee.  According  to 
the  case  of  the  plaintiffo,  at  the  same  time,  the  underwriters 
were,  through  their  agent,  informed  of  the  build  of  the 
vessel,  and  of  every  other  particular  material  to  estimat- 
ing the  risk.  According  to  the  defendants'  case  their 
agent  was  misinformed  as  to  the  draft  of  the  vessel,  which 
was  a  material  circumstance;  but,  though  this  was  the 
defence  mainly  relied  on,  the  plea  that  the  vessel  was  not 
seaworthy  was  not  abandoned.  In  the  course  of  the  trial 
it  was  admitted  by  the  defendants'  witnesses  that  every- 


Vol  XI.    [Aug.  15, 1868.] 


THE  Weekly  reporter. 


995 


Ck>MMON  Law. 


BUBOESd  V,  WiCKHAM. 


Common  Law. 


thing  which  oonld  be  done  to  strengthen  the  Ganges* 
being  such  as  she  was,  and  to  fit  her  for  the  yojage,  had 
been  done;  but,  according  to  their  evidence,  after  all  that 
eoold  be  done  had  been  done,  her  state  was  such,  that,  if 
an  ordinary  seagoing  steamer  had  been  no  more  fit  to  en- 
counter the  ordinary  perils  of  a  yojage  to  India  than  the 
Ganges  was  when  thus  strengthened,  that  steamer  would 
not  haye  been  seaworthy.  My  Lord,  on  this  evidence 
being  given,  was  understood  by  the  defendants'  counsel 
to  express  his  opinion  that  the  warranty  of  seaworthi- 
ness on  such  an  adventure  as  this  was  not  a  warranty 
that  the  state  of  the  Ganges  should  be  such  as  would  have 
been  an  ordinary  ocean  gfoing  steamer,  and  that  she  might 
be  seaworthy,  though  less  fit  than  such  a  vessel  should 
have  been.  After  this  opinion  had  been  expressed,  the 
counsel  for  the  defendants  did  not  further  raise  the  ques- 
tion of  seaworthiness,  and  the  only  question  discussed 
during  the  rest  of  the  trial  was  that  of  the  undue  conceal- 
ment, which  was  properly  left  to  the  jury.  No  mention 
was  made  of  the  plea  of  unseaworthiness  by  the  defendants' 
counsel  when  addressing  the  juiy,  nor  was  my  Lord  asked 
to  leave  any  question  of  fact  to  the  jury  on  it.  The 
veidict  was  found  generally  for  the  plaintiff.  Under 
these  circumstances,  the  defendants'  counsel  must  be  taken 
to  have  admitted  that,  if  the  opinion  supposed  to  have 
been  expressed  by  my  Lord  was  correct,  the  plea  of  un- 
aeaworthiness  was  disproved;  but  they  cannot  be  taken 
to  have  abandoned  the  defence  arising  on  that  plea — ^they 
submitted  to  that  opinion  as  a  ruling  of  the  judge.  From 
the  course  taken  at  Nisi  Prius  it  was  not  necessary  to  give 
any  direction  to  the  jury  on  this  point,  and  no  objection 
can  now  be  made  in  Banco,  on  the  ground  that  no  par- 
ticular point  was  left  to  the  jury,  for  that  might  have 
been  corrected  at  Nisi  Prius  if  the  objection  had  been 
urged;  but,  if  the  opinion  thus  expressed  and  submitted 
to  was  in  substance  Incorrect  in  point  of  law,  they  are 
entitled  to  a  new  trial  on  the  ground  of  misdirection.  I 
am,  however,  of  opinion  that  the  suffered  ruling  was 
correct.  Two  questions  of  some  difficulty  arise — ^the  first, 
What  is  the  meaning  of  the  term  "  seaworthiness  "  as  ap- 
plicable to  such  an  adventure  as  that  which  the  parties 
certainly  intended  to  insure?  The  second.  Whether,  on 
the  wording  of  the  policy  in  this  particular  case,  it  is  open 
to  the  parties  to  show  that  the  adventure  was  of  this 
peculiar  kind?  It  is  convenient  to  consider  these  two 
questions  separately.  It  is  perfectly  settled  that  by  the 
law  of  England  there  is  in  every  voyage  policy  of  marine 
insurance  an  implied  warranty  or  condition  that  at  the 
commencement  of  the  risk  the  vessel  shall  be  seaworthy, 
by  which,  as  is  said  in  Dixon  v.  Sadler,  5  M.  &  W.  405, 
**  it  is  meant  that  she  shall  be  in  a  fit  state  as  to  repairs, 
equipment,  and  crew,  and  in  all  other  respects,  to  en- 
counter the  ordinary  perils  of  the  voyage  insured  at  the 
time  of  sailing  upon  it."  This  definition  has  always  been 
considered  correct;  but  the  question  we  have  now  to  de- 
termine is,  what  are  the  prox)er  elements  to  be  taken  into 
consideration  in  determining  whether  the  state  of  the 
vessel  \sfit?  That  was  a  question  which  did  not  arise  in 
Dix&n  V.  Sadler,  and  on  which  the  judgment  in  that  case 
gives  us  no  assistance.  It  was  contended  before  us  that 
the  meaning  of  the  warranty  of  seaworthiness  was,  that 
the  vessel  must  always  be  brought  up  to  a  certain  fixed 
standard  of  fitness,  and  that  if  she  fell  short  of  that,  she 
was  unseaworthy.  The  counsel  for  the  defendants  did  not 
furnish  us  with  any  certain  guide  as  to  what  was  the 
standard  of  fitness,  but  argued  that  there  was  one,  and 
tiiat  it  was  independent  of  the  nature  of  the  adventure. 
If  this  was  so,  the  ruling  at  the  trial  was  wrong,  as  it 
would,  in  that  case,  be  quite  immaterial  what  the  nature 
of  ihe  adventure  was,  and  this  river  steamer  ought  to 
have  been  made  as  strong  as  a  sea-groing  vessel  bound  for 
India.  In  support  of  the  position  that  seaworthiness  was 
a  fixed  thing,  Christie  v.  Secretan,  8  T.  R.  192,  was  cited. 
There  Lawrence,  J.,  says  that  the  warranty  of  seaworthi- 
ness is  "  implied  from  the  nature  of  a  contract  of  insurance. 


The  consideration  of  an  insurance  is  paid  in  order  that 
the  owners  of  a  ship  which  is  capable  of  performing  the 
voyage  may  be  indemnified  against  certain  contingencies, 
and  it  supposes  the  possibility  of  the  underwriters  gaining 
the  premium;  but  if  the  ship  be  incapable  of  performing 
the  voyage,  there  is  no  possibility  of  the  underwriters 
gaining  the  premium,  and  if  the  consideration  fails,  the 
obligation  fails.  In  the  case  of  the  Mills  Frigate,  Parke, 
252,  it  was  said  that  the  ship's  being  capable  of  perform- 
ing the  voyage  was  the  substratum  of  the  contract  of  in- 
surance." But  nothing  in  that  case  depended  on  the 
question,  what  were  the  elements  to  be  taken  into  account 
in  determining  what  amounts  to  unseaworthiness;  and 
the  language  of  Lawrence,  J.,  was  not  chosen  with  a  view 
to  express  any  opinion  on  that  point.  And  it  seems  clear 
that  a  mere  capaoiiy  of  performing  the  voyage  and  earn- 
ing the  premium  is  not  sufficient  to  constitute  seaworthi- 
ness. As  a  matter  of  fact,  a  vessel,  though  far  from  sea- 
worthy, may,  and  often  does,  successfully  perform  her 
voyage,  and  so  proves,  in  one  sense,  capable  of  perform- 
ing it;  whilst  a  seaworthy  vessel  may,  and  often  does, 
perish  without  any  extraordinary  accident.  We  must, 
therefore,  look  for  some  other  criterion  to  determine 
what  constitutes  seaworthiness.  The  question  whether  a 
vessel  is  seaworthy  is,  from  its  nature,  one  that  in 
practice  must  almost  always  be  determined  by  a  jury, 
on  the  evidence,  with  only  a  general  direction  from 
the  presiding  judge;  and  consequently  we  find  in  the 
reported  cases  only  general  definitions  of  seaworthiness, 
not  rendered  precise  by  being  made  referable  to  par- 
ticular facts.  In  Small  v.  Gibson,  however,  it  became 
material  to  consider  what  was  the  nature  and  extent  of 
the  warranty  of  seaworthiness.  The  question  in  that 
cause  was,  whether  the  warranty  of  seaworthiness,  cer- 
tainly implied  by  law  in  voyage  policies,  was  also  implied 
by  law  in  time  policies?  It  was  therefore  important  to 
consider  what  was  the  principle  on  which  the  warranty 
of  seaworthiness  was  implied  in  voyage  policies;  and 
though  that  did  not  directly  raise  the  question  what  con- 
stituted seaworthiness,  yet  the  questions  are  very  analo- 
gous. Maule,  J.,  who  was  a  lawyer  peculiarly  conversant 
with  marine  insurance,  says  (4  H.  of  L.  Cas.  888),  "  It 
appears  to  me  that  the  foundation  of  the  admitted  rule, 
that  in  a  policy  on  a  voyage  there  is  an  implied  condition 
or  warranty  that  the  ship  was  seaworthy  at  the  beginning 
of  the  voyage,  is,  that  the  parties  to  the  policy  are  to  be 
considered  as  contracting  with  reference  to  what  is  imial 
and  of  course  in  the  transaction  which  is  the  subject  of 
tite  poli4yy;  and  that  it  is  usual,  and  a  matter  of  course, 
to  make  a  ship  seaworthy  before  the  commencement  of 
a  voyage."  And  Parke  B.  (4  H.  of  L.  Cas.  404),  enun- 
ciates nearly  the  same  principle.  He  says,  **  The  usual  course 
being,  that  the  assured  can  and  may  secure  the  seawor- 
thiness of  the  ship,  either  directly,  if  he  is  the  owner, 
or  indirectly,  if  he  is  shipper,  it  is  by  no  means  un- 
reasonable to  imply  such  a  contract.  It  may  happen 
indeed,  in  some  cases,  from  the  want  of  proper  materials, 
of  skilful  artizans,  of  proper  docks  in  the  port  of  outfit, 
of  sufficient  funds  or  credit,  or  from  the  hidden  nature  of 
defects,  that  the  owner  may  not  be  able  to  fulfil  the  duty 
of  making  a  ship  seaworthy  at  the  commencement  of  the 
voyage;  but  the  law  cannot  regard  these  exceptional 
cases,  ad  eaquce  frequentius  accidunt  jura  fidaptantur, 
and  it  wisely,  therefore,  lays  down  a  general  rule,  which 
is  a  most  reasonable  one  in  the  vast  majority  of  voyage 
policies,  that  the  assured  impliedly  contracts  to  do  that 
which  he  ought  to  do  on  and  before  the  commencement 
of  the  voyage."  Erie,  J.,  in  the  same  case,  gives  a  defini- 
tion of  seaworthiness.  He  says,  (4  fl.  of  L.  Cas.  884),  "A 
ship  before  setting  out  on  the  v<>yage  is  seaworthy,  if  it 
is  fit  in  the  degree  which  a  prudent  owner  uninsured 
would  require  to  meet  the  perils  of  the  service  it  is  then 
engaged  in,  and  would  continue  so  during  the  voyage, 
unless  it  met  with  extraordinary  damage.  I  have  not 
found  a  definition  of  the  word,  but  I  gather  its  meaning 
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aa  above  explained  from  the  decisioiis  taming  upon  it." 
He  came  to  a  oonclnsion  on  the  question,  in  Gibson  y. 
Smallf  different  from  that  arriyed  at  bj  Parke,  B.,  and 
Maole,  J.,  but  his  definition  of  seaworthiness  is  quite 
consistent  with  what  is  said  by  them.  The  state  into 
whioh  **  an  owner  uninsured  would  require  "  the  vessel 
to  be  put,  is  that  state  in  which  it  would  be  **  usual  and 
of  course  in  the  transaction  which  is  the  subject  matter 
of  the  insurance''  to  put  her,  and  is  that  state  in  which 
*'  she  ought  to  be  put."  The  same  idea  of  the  doctrine 
is  conveyed  by  Lord  Mansfield,  in  Carter  v.  Boehm,  d 
Burr.  1915,  where  he  says,  speaking  of  it  as  an  analogy, 
*<  The  utmost  which  can  be  contended  is,  that  the  under- 
writer trusted  to  the  first  being  in  the  condition  which 
it  ought  to  be — in  like  manner  as  it  is  taken  for  granted 
that  a  ship  insured  is  seaworthy."  In  IMmarsh  v.  Wash" 
inffton  Ifuuranee  Company,  4  Mason,  439,  American  Be- 
ports),  Mr.  Justice  Storey  remarked  that  **  the  standard 
of  seaworthiness  had  been  gradually  raised  in  many 
places  within  the  last  thirty  years."  This  observation 
seems  to  have  met  witii  the  approval  of  the  text-writers 
both  in  America  and  this  country  (see  1  Philips  on  In- 
surance, p.  391,  s.  719;  and  1  Amould,p.  712,  s.  256).  It 
is  obvious  that  the  notion  that  the  standard  of  seaworthi- 
ness can  be  raised,  is  not  consistent  with  the  idea  that 
some  fixed  degree  of  capacity  to  encounter  the  perils  of 
the  voyage  is  necessary  to  constitute  seaworthiness.  But 
if  the  warranty  of  seaworthiness  means  that  the  vessel 
is  to  be  put  in  that  state  into  which  she  ought  to  be  put 
when  engaged  in  such  a  transaction — that  degree  of  fit- 
ness to  encounter  the  perils  which  it  would  be  usual, 
and  prudent,  and  of  course  to  require  at  the  commence- 
ment of  the  voyage,  then  the  standard  of  seaworthiness 
must  rise  with  the  improved  knowledge  of  shipbuilding 
and  navigation.  A  merchant  in  old  times  about  to  send 
out  a  vessel,  if  he  did  his  utmost  to  fit  her  for  what  was 
then  a  x>erilous  voyage,  fulfilled  his  duty  to  his  co-«dven- 
tur^rs,  who  risked  their  goods,  and  the  crew,  who  risked 
their  lives  on  board  the  vessel,  if  he  did  so  to  the  extent 
which  was  then  usual  and  of  course  in  the  transaction; 
he  could  not  be  expected  to  do  more  than  was  then  prac- 
ticable. But  a  modem  shipowner  who  was  to  send  a  ship 
on  the  same  voyage,  no  better  fitted  than  the  ancient 
vessel,  would  not  fulfil  his  duty  to  either  one  or  the 
other,  for  the  very  reason  suggested  by  Storey,  J.,  that 
the  standard  of  seaworthiness  had  been  raised;  and  it 
must  rise,  if  the  definition  is  that  given  by  Erie,  J.,  in 
Gibwn  V.  Small,  for  the  state  of  fitness  in  which  a  pru- 
dent owner,  uninsured,  would  as  of  course  put  his  vessel, 
must  rise  with  the  increased  power  to  put  her  in  a  fit 
state.  Now,  if  this  be  the  meaning  of  seaworthiness,  as 
I  think  it  is,  it  follows  at  once  that  it  must  be  relative 
to  the  kind  of  adventure.  It  was  forcibly  observed  by 
Mr.  Lush,  in  the  course  of  the  argument  in  this  case,  that, 
if  the  warranty  of  seaworthiness  were  construed  to  mean 
a  warranty  always  to  put  the  vessel  in  the  same  degree 
of  fitness,  whatever  were  the  nature  of  the  adventure, 
it  would,  in  cases  such  as  the  present,  be  impradiicable  to 
comply  with  it  The  warranty,  he  said  (and  I  think, 
truly  said),  must  be  oonstraed  in  such  a  way  as  not  to 
be  repugnant  to  the  general  adventure  in  which  the 
parties  were  engaged.  Mr.  Macnamara,  who  argued 
for  the  defendants  with  great  abiHty,  urged  that  if  this 
view  of  th«  law  were  adopted,  ^ere  would  be  un- 
certainty; and  he  truly  said  that  seaworthiness  could 
not  vary  with  the  pecuniary  resources  of  the  as- 
sured, and  other  circumstancee  which  he  suggested.  The 
remarks  of  Parke,  B.,  in  CHbson  v.  Small,  above  cited,  both 
confirm  this,  and  I  ttiink  ^ow  that  it  is  not  applicable 
to  the  present  case.  BoDoeptional  circumstances  such  as 
he  refers  to  afford  reascma  for  inserting  in  the  policies 
a  stipulation  that  there  shall  be  no  warranty  of  seawor- 
thiness, or  a  qualified  one;  but  do  not  prove  that  she 
is  seaworthy,  for  they  do  not  prove  that  ^e  is  put 
in  the  state  in  which,  in  such  a  transaotj<m,  a  prudent 


owner,  uninsured,  would  generally  p«t  a  ship  of  tbis  kind. 
Extremecases  were  suggested  in  the  argument,  asol  aamm 
rash  person  going  to  America  in  a  Thames  wherry;  bnfe 
tho  rules  of  law,  and  more  especially  of  meroantile  lav« 
are  framed  with  reference  to  the  ordinary  affainof  men. 
Maritime  adventures  are  ordinarily  entered  into  with  a 
view  to  carry  them  out  suooeesf ully,  in  ordar  to  ean 
profit;  and  they  are  attended  with  more  or  less  risk,  even 
when  everything  is  put  in  the  state  in  whioh  it  ooght  to 
be  for  sudi  an  adventure.    If  such  an  advantnze  it  in- 
sured, the  underwriters,  when  fixing  the  rate  of  prenuom, 
consider  what  will  be  the  risk  if  the  ship  be  put  in  tha 
state  in  which  she  ought  to  be  put  on  beginning  aodh 
an  adventure;  but  what  that  state  is  maatd^;»end  on  the 
whole  nature  of  the  adventure.    The  assured  wamnts 
that  she  shall  be  put  in  that  state,  but  he  wazrants  no 
mo  re.    It  is  clear  that  an  owner;  uninsured,  who  had  de- 
termined to  send  a  veasel  sooh  as  the  Oang4$  to  ladia^ 
could  not  in  the  ordinary  course  of  things  do  moie  than, 
on  the  defendants'  own  evidence,  it  i^peaied  the  pi««t»flFff 
had  done  in  this  case.  It  is  true  that,  when  it  was  all  done, 
it  appears  the  adventure  was  more  dangerous  than  an 
ordinary  voyage  to  India;  but  the  assured  do  not  in  any 
case  warrant  the  prudence  of  the  adventure — that  ia  for 
the  underwriters  to  consider  when  fixing  the  preminm; 
and  to  enable  them   to  do  so,  the  assnredare  bound 
to  disclose  every  material  circumstance.     It  was  said 
in  KniU  v.  Hooper,  2  H.  &  N.  277,  288,  5  W.  B.  791,  thai 
« the  term  seaworthiness  is  a  relative  term;  thsKt  ia  no 
positive  condition  of  the  vessri  recognised  by  law  to 
satiify  the  warranty  of  seaworthiness."    I  think  it  ia 
rdative  to  the  nature  of  the  adventure  in  evaiy  respeoi. 
Taking  all  these  considerations  into  aooonnt,  I  think 
that  on  such  an  advoitnre  as  this — vis.,  g^"^**^  a  river 
steamer  across  the  ocean — ^the  warranty  of  seaworthiaeas 
was  ocmplied  with  if  as  much  was  dcnie  to  make  her  fit 
for  the  voyage  as  was  in  such  adventures   usual  and 
proper,  tiiough  it  mi^^t  not  make  her  as  fit  for  the  voyage 
as  would  have  been  usual  and  proper  if  the  adventure 
had  been  that  of  sending  out  an  ordinary  aea-going  veaseL 
Perhaps,  if  the  case  had  been  left  to  the  jury,  it  might 
have  be^  proper  to  call  their  attention  to  the  queatfton, 
whether  the  Gamges  was  made  as  fit  for  the  voyage  aa 
was  usual  and  customary  in  such  adventures  (whioh  are 
by  no  means  unusual),  as  at  least  aa  important  alement 
in  determining  wheth»  she  was  reasonably  fit  for  it;  but, 
as  already  said,  the  course  which  was  taken  at  Nisi  Priua 
prevents  the  defendants  from  now  raising  any  objection 
on  this  soore.    It  is  enough  if  the  opinion  exprened,  and 
to  whioh  they  deferred  as  a  ruling,  was  substantially 
rii^t.    The  second  question  is  one  of  a  more  techninaJ, 
nature,  but  also  of  importance  and  difflcnlty.    A  p^icy 
of  insurance  is  the  written  record  of  the  contract  between 
the  parties;  and  according  to  tiie  general  law  of  England, 
being  the  written  record  of  the  contract^  it  mnst  not  be 
varied  or  added  to  by  verbal  evidence  of  what  waa  tiie 
intention  of  the  parties.    Inddents  may  be  annexed  by 
the  general  law  of  the  land,  or  by  a  general  oaatom;  but 
such  incidents,  though  not  aotaaUy  written  in  the  oon- 
tract,  are  considered  to  be  taeitly  included  in  it.    The 
warranty  of  seaw<Hrthinees  implied  by  the  genenl  law  of 
England  in  every  v<^yafe  policy,  is  as  msdi  a  part  of  thai 
policy  as  if  there  were  written  in  it  *<  warranted  sei^ 
worthy."    I  think  that  parol  evidence  can  no  mat»  be  ad- 
mitted to  contradict  or  qualify  an  implied  warranty,  than 
it  could  have  been  if  the  wananty  had  been  exprossad. 
Bourne  V.  Getliffe,  3  M.  &  O.  661,  has  somfltimfts  been 
supposed  to  be  an  authority  to  the  eontracy,  but  it  is  inia- 
understood.    There  it  waa  neocwsmy  to  peove  the  eonaa 
and  usage  of  delivery  in  the  port  of  London,  and  tlien- 
lore  it  was  necessary  that  evidence  to  dii^irove  t^  custom 
should  also  be  admitted     It  was  upon  tliis  ground,  and 
on  this  only,  that  erkteaoe  of  what  the  parses  did  wiaa 
admitted.    It  was  not  let  In  lor  the  purpose  of  ai taring 
or  eyt*i^w*t^T*g  the  oontnMit.    !l^ka  final  diraotiom  to  tim 
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jury  waB,  that  if,  upon  oooiidenitiom  of  Ute  eridetMse,  ikey 
were  af  opinioa  that  the  delireiy  was  not  aoooiding  to 
the  QtagB  and  pcaotioe  in  the  port   of    London,   thc^ 
wcce  to  find  for  fheplaoitiff.    It  was  not  left  to  than  to 
aaj  wKather  the  partfes  intended  to  oontraot  for  a  de- 
Uyeiy  aoeocding  to  that  usage  or  not.    And  it  seems 
plain,  on  pcinoi]^,  thai  e^eiy  mischief  arising  isom  adr 
TnHttng  iMyrdl  evidence  to  Tazy  a  written  oontraot  arises 
eqoaUy,  whether  it  is  admitted  to  yaxx  an  express  or  an 
implied  part  of  that  eootcaot    Now,  in  the  present  ease, 
tike  polioj  expresseo  that  the  plaintifls  are  asstued  at  and 
from  all  or  ai^  ports  and  plaoes  in  the  CHjde  or  from 
Liyerpodl  to  KnrnKshee  or  Oahnttta,  and  for  the  space  of 
thirty  dajs  after  her  airiTal  at  her  port,  upon  the  goods, 
tadUe,  apparel,  ordnance,  ammnidtion,   artillery,  boat 
and  otiber  famitore  of  or  in  the  good  ship  or  yessel  called 
the  Oamges  steamer.    If  the  plaintiffs*  case  was,  that  the 
€hm§99  BbeMBoetr  was  not  seaworthj,  hot  that  it  was,  in- 
tended that  tibe  warranty  implied  by  law  shonld  not 
apply  to  her,  or  that  there  should  be  some  ezoeption  from, 
or  qnalifioation  o^  tiiat  warranty,  I  think  the  plaintiffs 
woold  fail,  as  there  is  nothing  on  the  face  of  the  ^cikj 
to  expren  any  snoh  intention,  and,  as  I  have  already  said, 
I  think  no  smcdi  intention  can  be  prored  by  extrinsic 
endenoe.    But  this  is  not  the  case  of  theplaintiifa.    It  is 
always  permitted  to  give  extrinsio  evidence  to  asppij  a 
written  contraoty  and  show  what  was  the  subject-matter 
to  idiioh  it  refers.    When  the  stipulations  in  tiie  contract 
are  enpiosued  in  terms  which  are  to  be  nndemtood,  as 
logicians  si^,  not  iimpHeiter  $ed  iectmdum  quid,  the  in^ 
tent  and  the  oUigation  cast  upon  the  party  may  yaiy 
greatly,  aeoosding  to  what  the  parol  evidenoe  shows  the 
anhject-matter  to  be;  bat  this  does  not  contradict  or  vary 
the  oontraet,    For  example,  in  a  demise  of  a  house,  with 
a  covenant  to  keq>  it  in  tenantable  repair,  it  is  legitimate 
to  inqoire  whether  the  honse  be  an  old  one  in  St.  Giles's, 
€X  a  new  palace  in  Grosvenor-eqnare,  for  the  purpose  of 
aaoertaining  whether  the  tenant  has  oomplied  with  his 
oovenant,  for  that  which  woold  be  repair  in  a  house  of 
the  one  dass,  is  not  so  when  applied  to  a  house  of  the 
other  (see  I'^i^ne  v.  Hdine,  16  M.  &  W.  541).    So  suppose 
a  sale  of  a  ham  warranted  to  go  well  in  harness;  the 
qualities  neoessary  to  constitate  a  good  goer  in  harnoos 
would  be  diilerest  in  apony  fit  to  draw  a  lady's  carriage 
and  adray  horse;  or  tnaleayseof  whiteaorelor  ayear,  w^ 
an  eocpress  oontraot  to  cultivate  it  in  a  proper  manner, 
the  quantity  of  manure  and  labour  which  the  tenant 
would  have  to  bestow  must  be  different  according  as 
whlteaoie  consists  of  hop  gardens  or  meadows.    In  each 
of  these  cases  you  legitimi^y  inquire  what  is  the  subject- 
n»tter  of  the  contract;  and  then  the  terms  of  the  stipula- 
tlon  are  to  be  understood,  not  timpUciter,  but  tetmndum 
gyitL    The  two  last  Jnstaaees  I  have  supposed  are  not,  as 
far  aa  I  know,  decided  oases,  but  I  give  them  to  explain 
my  meaning  as  esamples  of  a  general  rule.    Now,  ao- 
oording  to  fee  view  already  expressed,  seaworthiness  is  a 
term  relative  to  the  nature  of  the  adventure;  it  is  to  be 
understood, not fisif»U<}it0r, bat MMMklnfaj'tti^.   Thedouht 
on  this  part  of  tiie  case  which  I  have  felt,  and  which  is 
not  even  now  altogether  removed,  is,  whether  parol  evi- 
denoe  to  show  that  the  €fanffe»  steamer  was  bound  on 
sunlL  aa  adventoie  aa  die  really  was^  does  not  contradict 
the  terms  ef  the  policy,  which  describes  her  as  a  steamer 
bovnd  fram  the  Clyde  or  Idverpeol  to  Kurraohee  or 
Galoatta.     That  deseiiption  would  certainly  be  primd 
/ii0k  vadezsleod  to  deeoribe  a  vessel  bound  on  an  ordinary 
voyage  between  these  ports.    But  the  description  is  not 
■0  wozded  as  to  be  inoonsiatent  with  her  being  a  vessel 
bound  OB  this  less  uaual  adventaze  between  these  ports. 
I  feel  that  it  ia  gofaig  &r,  but  I  think  we  should  put  a 
Uberal  oonatruotion  on  the  terms  of  pdlioies  of  insuranoe, 
te  they  are  drawn  by  brolBBn  who  hahitaally  express 
thsmsciWeB  v^ty  briefly,  trastog  to  iA»  obligatiop  on  the 
sbrdmI  to  cBsoHOse  every  partieuhQr  tendmsr  to  affect  the 
lU^  f»  that  tbs  peMcj  is  iroid  unkai  the  aaderwxiter 


knows  what  he  is  really  insuring.  We  do  not,  therefore, 
run  much  risk  of  doing  injustice  if  we  give  considerable 
latitude  in  applying  the  language  used,  whilst  a  more 
strict  construction  may  in  many  cases,  and  this  would  be 
an  instance,  defeat  the  intention  of  the  parties.  It  is 
very  desirable  that  brokers  should  take  the  trouble  to 
insert  a  few  words  in  their  policies  to  indicate  that  the 
adventure  is  out  of  the  common  line,  wherever  such  is 
the  case.  By  so  doing  they  will  avoid  the  risk  of  litiga- 
tion. Is  the  present  case,  with  some  doubt,  I  think  it 
was  not  indispensable  to  insert  more  than  was  inserted 
in  the  policy.  The  parties  may  perhaps  find  that  other 
judges  think  that  it  was.  I  am  of  opinion  that  the 
ruling  at  the  trial  was  right,  and  that  the  rule  obtained 
for  a  new  trial  shonld  be  discharged.  The  point  was  not 
reserved  at  the  trial,  but,  on  a  question  such  as  this,  the 
defendants  should  have  leave  to  appeal  if  so  advised. 

Jluie  discharged. 


C.  P.  Jan.  17,  22;  July  6. 

Blasco  v.  Fletchsb  and  Othebs. 

Charter-party — Lo$i  cf  ship — Goods  returned  with  au- 
thority to  charterers  to  act  for  the  ship  as  well  as  the 
cargo, 

A  vessel  was  chartered  to  take  goods  from  D.  to  J7. 
Shortly  after  saXlxng^  she  struch  vpon  a  bank,  where  she 
lay,  with  her  cargo  under  water,  for  a  considerable,  time. 
The  vessel  and  cargo  were  saved,  and  taken  into  A,  in  a 
damaged  state.  When  there,  the  plaintiff  (the  master  J 
sent  for  one  of  the  defendants,  who  paid  salvage  for  the 
vessel,  and  to  whom  the  plaintiff  gave  a  written  authority 
— **  As  you  are  here  to  represent  the  interests  of  the 
shippers  of  the  Primera  de  Torrevieja,  /  hereby  request 
thai  you  wUl  act  on  behalf  of  the  owners  to  thd  best  of 
your  judgment  and  ability,  and  this  has  my  coneurrenoe.** 
The  vessel  was  taken  to  L.  and  repaired.  In  the  meom- 
time,  the  goods,  which  were  of  a  perishable  nature,  hoHng 
been  much  damaged,  were  sold.  The  ship  was  then  taken 
to  C,  where  she  obtained  a  charter  less  remunerative  than 
the  former. 

In  an  action  by  the  master  against  the  charterers 
for  wrongfully  preventing  the  plaintiff  from  carrying 
the  goods  to  H.,  and  earning  freight,  and  for  freight  for 
the  carriage  of  the  goods — 

Held,  that  the  authority  given  by  the  plaintiff  to  the 
defendants  could  not,  under  the  circumstances,  be  coun- 
termanded after  the  defendants  had  acted,  and  incurred 
expense  in  acting  upon  it,  as  they  did,  and  therefore 
the  defendants  were  entitled  to  the  verdict. 

This  was  an  action  on  a  charter-party.  The  facts  of 
the  case,  and  the  arguments,  appear  in  the  judgment  of 
the  Court. 

Brett,  Q.C.,  and  Quain,  for  the  plaintiff. 

E.  James,  Q.C.,  and  Milward,  for  the  defendants. 

The  following  oases  were  cited  during  the  arguments: — 
General  Steam  Navigation  Company  v.  Slipper,  81 
L.  J.C.  P.  185,  10  W.  R.  316;  Sturgnell  y.  Friedrichksen, 
12  C.  B.  N.  S.  4;  Zutwidge  v.  Gray,  Abbott  on  Shipping, 
438;  Luke  v.  Lyde,  2  Burr.  882;  Griswold  v.  New  York 
Insurance  Company,  3  John.  321;  Abbott  on  Shipping, 
806,  536;  TlndaU  v.  Taylor,  4  E.  &  B.  219;  ffunter  v. 
Princep,  10  Bast  378;  Tronson  v.  Dent,  8  M.  P.  C.  419. 

Williams,  J.,  delivered  the  judgment  of  the  Oourt — 
This  was  an  action  brought  l^  the  master  of  the  Spanish 
idiip  Primera  de  Torreviega  against  the  defendants  as 
dharterers  upon  a  voyage  from  Liverpool  to  the  Havana 
for  the  lump  sum  of  £1,000.  The  charter  was  dated  at 
Liverpool  the  3vd  of  June,  1861,  and  it  provided  tbAt 
^111*  of  lading  for  aa  amount  of  freight  equal  to  the  sum 
in  the  charter  should  be  handed  to  the  master.  The 
defendants  loaded  no  goods  of  their  own,  but  procured  a 
fmeral  cargo  from  othen;  the  bill  of  lading,  freight  of 
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which  amounted  to  about  £1,210,  made  up  in  round 
numbers  as  follows: — ^Manchester  and  Bradford  goods, 
£630;beer,  £13;iron,£22;  paint  and  hardware,  £85;  rioe, 
£46 1.  The  bills  of  lading  were  handed  to  the  master,  and 
he  gave  security  for  payment  of  the  balance  of  the  freight 
to  be  received  in  the  Havana.  The  vessel  left  Liverpool 
on  the  1st  of  August,  1 861 ;  and,  in  the  course  of  the  voyage 
down  St.  Gorge's  Channel,  on  the  7th  of  the  same 
month,  she  struck  upon  the  Blackwater  bank,  off  the 
Ldsh  coast,  where  she  lay  with  her  cargo  under  water  for 
a  considerable  time.  The  crew  made  their  way  to  the  shore 
with  some  difficulty,  assistance  was  obtained,  and  the  vessel 
and  cargo  saved  and  taken  into  Arklow  in  a  damaged  state. 
When  there,  the  plaintiff  telegraphed  for  Sparks,  one  of 
the  defendants.  That  gentleman  arrived  upon  the  0th  of 
August.  He  had  authority  to  represent  the  owners  of 
the  cargo,  and  he  appears  to  have  acted  at  the  plaintiff's 
request  as  agent  of  the  ship,  and  to  have  incurred  ex- 
})enses  upon  his  account  in  paying  the  salvag^e,  in  having 
the  vessel  taken  to  Dublin  with  a  view  to  her  repair  if  it 
should  be  determined  upon,  and,  that  which  is  the  only 
important  matter  with  reference  to  this  question,  in  en- 
gaging a  vessel  to  take  to  Liverpool  the  portion  of  the 
cargo  in  respect  of  which  the  complaint  arises.  The 
rice,  which  represented  more  than  a  third  of  the  freight, 
was  so. damaged  as  to  be  admittedly  incapable  of  being 
taken  on.  Before  Sparks  acted  in  the  matter,  he  required 
a  written  authority  from  the  plaintiff,  which  he  received, 
as  follows: — 

"  Arklow,  9th  August,  1861. 
"  Gentlemen, — As  you  are  here  to  represent  the  in- 
terests of  the  shippers  of  the  Primer  a  de  TorrevitQay  I 
hereby  request  that  you  will  act  on  behalf  of  tiie 
owners  to  the  best  of  your  judgment  and  ability;  and 
this  has  my  concurrence.  "  Jagobo  Blasco,  Master." 
The  vessel  was  taken  to  Dublin,  and  there  repaired,  tlie 
repairs,  to  the  extent  of  £2,300,  commenced  in  September, 
and  were  finished  in  the  following  February.  She  then 
proceeded  to  Cardiff,  where  she  obtained  a  charter  less 
remunerative  than  that  in  question.  In  the  meantime, 
the  defendants,  acting,  as  they  allege,  upon  the  authority 
of  the  letter  of  the  9th  of  August,  at  their  expense 
engaged  the  vessel  to  take  the  part  of  the  cargo  in  question 
to  Liverpool,  where  it  was  examined,  and  the  bulk  of  it 
was  found  to  be  much  injured  by  the  salt-water,  and  in 
Buoh  a  state  that  it  would  continue  to  get  worse  if  kept. 
The  evidence  upon  the  character  and  amount  of  injury, 
except  as  to  the  rice,  was  conflicting.  The  jury  believed 
the  witnesses  for  the  defence.  One  of  them, — the  defen- 
dant Sparks, — stated  that  he  determined  upon  an  imme- 
diate sale,  upon  the  recomendation  of  the  surveyors;  that 
"  the  woollen  goods  and  the  rest  of  the  cargo  were  not  in 
a  condition  to  be  sent  on  under  any  circumstances;  "  and 
that  "  it  would  not  have  been  for  the  interest  of  the  ship 
to  have  prosecuted  the  voyage  under  the  circumstances;" 
and  that  *'  it  was  a  great  gain  not  to  do  so; "  that  the 
packages  were  **  nearly  all  falling  to  pieces,  "  the  cargo 
**  in  a  very  bad  state, " — damaged,  in  his  opinion,  75  per 
cent. — and  a  great  part  of  it  could  not  be  set  right;  that 
"  it  would  have  been  to  sacrifice  the  goods  entirely  to  send 
them  out;"  that  "  they  were  available  in  this  country,  but 
would  have  been  sacrificed  by  going  out. "  Mr.  Campbell, 
the  broker  to  the  Liverpool  Underwriters'  Associatipn, 
stated  that  the  goods  were  "  saturated  with  salt-water, 
and  rendered  unmerchantable  (which  he  explained  to 
mean,  in  such  a  condition  that  they  could  not  have  been 
disposed  of  at  the  Havana  as  merchantable  or  sound 
goods),  quite  irrespective  of  any  question  of  freight; " 
that  t^e  Manchester  and  Bradford  goods,  the  freight  upon 
which  was  £630,  or  more  than  half  the  entire  freight,  were 
perishing  rapidly,  and  quite  unfit  for  reshipment  to  the 
Havana,  and  that  *'  the  great  bulk  of  them,  if  sent  on, 
would  have  been  almost  worthless;  "  that  the  goods  had 
been  deteriorated  to  the  extent  of  65  to  60  per  oent.,  and 
^hat  "  a  delay  of  a  week  in  selling  them  would  have  made 


a  material  difference; "  and  that,  ^  unless  they  were  re- 
calendered  and  re-printed,  they  would  not  have  been 
available  for  any  purpose  in  the  Havana."  In  answer 
to  the  jury,  he  stated  that  probably  the  printed  goods 
might  have  been  sent  back  and  re-printed,  but  that, 
'*  because  of  the  rice  having  got  inlio  almost  every  package, 
there  was  an  amount  of  mildew  which  rendered  that  un- 
advisable."  Mr.  Alexander,  surveyor  to  the  Liverpool 
Dock  Board,  confirmed  this  evidence.  Mr.  Fallows,  a 
calenderer  and  packer,  gave  evidence  to  the  same  effect, 
and,  with  respect  to  Uie  blankets,  stated  that  a  great 
many  of  them  were  in  such  a  state  as  that  '*  if  you  took 
one  by  one  end,  the  other  would  fall  off."  He  added 
that  "all  the  goods  were  not  utterly  worthless,"  bat 
that,  in  his  opinion,  **  they  would  have  been  so  if  kept  for 
six  months  or  less."  Upon  finding  the  state  of  the 
goods,  the  defendants  came  to  the  conclusion  that  the 
best  thing  to  do  for  all  parties  was,  that  the  gfoods  should 
be  at  once  sold;  which  they  were  on  the  12th  of  September, 
when  they  realised  a  gpross  sum  of  £7,687  18s.  2d. 
After  the  goods  had  been  taken  by  the  defendants  to 
Liverpool,  and  before  the  sale,  a  oorrespondenoe  took 
place  between  them  and  the  owners  of  the  vessel,  which 
ripened  before  the  sale  into  a  claim  for  the  entire  freight 
to  Havana,  or  that  the  goods  should  be  detained  in  order 
to  proceed  in  the  vessel.  In  the  result,  the  sale  was 
allowed  to  take  place,  but,  as  we  shall  assume,  in  favour 
of  the  plaintiff,  without  prejudice  to  his  right.  There- 
upon the  present  action  was  brought,  claiming  in  one 
count  damages  for  wrong^fully  preventing  the  plaintiff 
from  canying  on  the  goods  to  the  Havana  and  earning 
freight,  and  in  another  count  freight  for  the  carriage  of 
the  goods.  This  latter  count,  to  which  the  defendants 
had  pleaded  a  set-off  of  the  moneys  paid  by  them  for 
salvage  on  account  of  the  vessel,  was  abandoned  at  the 
trial  before  Willes,  J.,  at  Liverpool;  and  the  plaintiff  re- 
lied upon  the  first  count,  to  which  the  set-off  was 
inapplicable.  The  learned  judge  told  the  jury,  in  effect, 
that  the  defendants  were  justified  in  what  they  did, 
provided  what  they  did  was  the  reasonable  course  to  take, 
having  regard  to  the  interest  of  all.  parties  concerned; 
and  the  jury  found  for  the  defendants,  adding  that  they 
believed  their  witnesses.  The  jury  were  not  agreed  upon 
the  question  whether  the  goods  were  returned  absolutely 
and  unconditionally.  A  rule  was  obtained  to  set  aside 
this  verdiist  upon  the  ground  of  misdirection,  in  telling 
the  jury  that  if  it  was  unreasonable,  having  regard  to  the 
interests  of  all  parties,  that  the  goods  -  should  go  on,  the 
defendants  were  justified;  which  rule  was  argued  in  Hilary 
Term  last,  before  Erie,  C.J.,  myself,  Willes,  J.,  and  Kea- 
ting, J.,  when  the  Court  took  time  to  consider.  On  the 
part  of  the  plaintiff  it  was  insisted  by  Mr.  Butt  and  Mr. 
Quain,  in  an  argument  of  uncommon  force  and  learning, 
that  the  shipowners  were  entitled  to  inslBt  upon  having 
the  goods  returned  to  them,  if  any  substantial  part  thereof 
was  capable  of  being  carried  on  in  specie  to  the  Havana, 
and  that  it  mattered  not  how  injurious  this  might  be  to 
the  shippers,  or  even  indeed  to  the  shipowners;  and  that, 
as  the  shipowners  were  not  found  to  have  intended  to  give 
up  the  voyage,  the  sale  of  the  goods,  however  reasonable 
it  might  be,  was  a  breach  of  contract,  and  must  be 
answered  for  in  damages.  This  argument,  as  applied  to  a 
case  where  the  act  of  the  shipper  in  taking  possession  of 
the  goods  is  wrongful  and  unauthorized,  is  sustained  by  a 
series  of  authorities  cited  in  the  argument,  and  is  unan- 
swerable even  to  the  extent  of  showing  that  the  shipowner 
is  entitled  to  the  entire  freight,  less  discount.  It  is  in- 
applicable to  a  case  where  the  goods  are  taken  back 
absolutely  and  unconditionally  by  consent  on  both  sides, 
the  further  carriage  of  the  goods  being  intentionally  dis- 
pensed with;  and  ordinarily  in  such  a  case  the  shipowner 
becomes  entitled  to  freight  jvro  rata  itinerii.  Whether  the 
argument  is  applicable  to  the  intermediate  case  of  the 
goods  being  returned,  not  absolutely,  but  with  an  authority, 
to  the  charterer  to  act  for  the  ship  as  well  as  for  the  cargo 
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and  snch  authority  having  been  acted  npon,  and  expense 
thereby  incurred,  before  an j  conntermand,  is  the  question 
which  we  have  to  consider.    That  question  divides  itself 
into  two  branches — first,  as  to  the  lawfulness  of  the  act 
of  the  defendant,  apart  from  the  express  opposition  of  the 
owners  to  the  sale  taking  place.    As  to  tiiis,  we  think  it 
dear  that  a  sale  of  the  damaged  goods  was  within  the 
scope  of  the  defendants'  authority  under  the  letter  of  the 
9th  of  August,  provided  such  sale  was  the  reasonable 
course  to  take,  having  regard  to  the  interests  of  all  parties. 
Under  the  extraordinaiy  circumstances,  it  became  the  duty 
of  the  plaintiff  as  master  to  act  for  the  best,  with  a  due 
regard  to  the  safety  of  the  cargo.    A  great  responsibility 
rested  upon  him  in  respect  of  this  duty,  which  it  was  his 
interest  to  be  rid  of.    The  state  of  the  cargo  also  wassuse 
to  raise  difficulties  at  the  Havana,  and  the  master  was 
answerable  for  part  of  the  freight,  so  that,  at  the  best,  the 
certain  present  risk  and  inconvenience  of  keeping  the  cargo 
could  only  be  paid  for  in  future  uncertain  and  litigious 
profit.    Considerable  expense  had  been  already  incurred. 
It  was  necessary  to  incur  more.    The  vessel  had  been 
necessarily  lightened  of  a  great  part  of  her  cargo,  whilst 
in  a  state  in  which  it  was  doubtful  whether  she  could 
ever  be  repaired.    Under  these  circumstances,  the  plaintiff 
gave  the  authority  to  the  defendants,  without  which  they 
declined  to   act    The  circumstances,   therefore,   under 
which  the  letter  of  the  9th  of  August  was  given,  establish 
beyond  doubt  the  intention  which  it  clearly  expresses, 
that  the  defendants,  in  receiving  the  cargo,  did  not  simply 
consent  to  take  upon  them  the  burthen  and  expenses  of 
representing  the  vessel,  which  they  were  under  no  obli- 
gation to  do,  but  either  absolutely  to  put  an  end  to  the 
voyage,  or  at  least  with  an  authority  to  do  the  best,  having 
regard  to  the  interests  of  all  parties.    Indeed,  the  plaintiff, 
though  he  stated  that  he  gave  no  authority  to  sell  the 
goods,  and  that  they  went  to  Liverpool  because  Sparke 
said  it  was  the   best  place  to  dry    and  prepare  them, 
admitted  that  Sparke's  offer  was  to  do  his  best  for  >»'"! 
as  well  as  the  cargo,  upon  which  the  letter  of  the  9th  of 
August  was  given,  and  that  the  plaintiff  *'left  it  to 
Sparke  to  do  the  best  he  could. "    The  defendants  thus 
had  authority  to  sell  as  they  did,  unless  that  authority 
was  countermandable  and  countermanded  by  the  owners 
of  the  vesseL    In  our  opinion,  however,  it  was  an  autho- 
rity which  could  not,  under  the  circumstances,  be  counter- 
manded after  the  defendants  had  acted  ai^d  incurred 
expense  in   acting  upon  it  as  they  did,  inter   alia,  by 
incurring  the  expense  of  taking  the  goods  to  Liverpool 
long  before    any  objection  was  made.    In  our  opinion, 
th^fore,  the  plaintiff's  argument  has  failed;  and,  having 
carefully  considered  the  evidence,  we  think  the  verdict 
for  the  defendants  is  in  accordance  with  the  manifest 
justice  of  the  case. 

Muls  discharged, 

Attemeys  for  the  plaintiff,  Phillips  4'  Son. 

Attorneys  for  the  defendant,  Gregory  cj*  H&weliffes. 


C. 


June  18;  July  4. 
Gardineb  r.  Jellicoe.* 

WiU — Shifting  clause — Limitation  to  person  next  in  re- 
mainder, "  as  if  the  person  so  becoming  possessed  "  of 
the  estate  **  had  died  or  was  then  dead  without  issue  " 
— J^ectment. 

In  tjectment  to  recover  the  Clerk  Sill  estates,  the 
following  were  the  facts: — A  testator,  at  the  time  of 
making  his  will,  was  tenant  for  life  in  expectancy  on  the 
determination  of  his  hrother*s  life  estate  in  two  estates,  the 
Gardiner  and  Vie  0,  respectively,  with  remainder  to  his 
first  and  other  sons  successively  in  tail  male,  and  was  also 


*  Coram, — Pollock,  C.B.,  Wightman,  Crompton  and 
Blackbubn,  JJ.,  and  Channell,  B. 


tenant  in  fee  of  the  Clerk  Hill  estates.     He  devised  the 
Clerk  Hill  estates  to  trustees,  upon  trtist  to  convey  the 
same  to  his  sons  successively  for  life,  with  remainder  to 
their  issue  in  tail  male,  with  a  number  of  remainders  in 
tail  to  the  issues  of  his  sons  respectively,  remainder  to  his 
daughters  successively  for  life,  with  similar  remainders  to 
their  issue,  remainder  to  the  testator's  own  riglU  heirs. 
The  will  then  recited  that  his  sons  and  other  issue  Kere 
entitled  in  expectancy,  on  tlie  determination  of  tJie  testa- 
tors*s  life  estate,  to  the  Gardiner  estates,  and  his  desire 
tlutt  the  Clerk  Hill  estates  should  not,  before  the  ultimate 
remainder  or  reversion  limited  by  the  will  should  take 
place,  be  held  by  any  one  of  his  issue  together  with  the 
Gardiner   estates ;    but  that,  as  often  as  the  Gardiner 
estates  should  come  to  any  of  his  sons  or  daughters,  or  their 
issue,  then  the  person  next  in  remainder,  according  to  the 
limitations  by  tlte  will  directed  of  tlie  Clerk  Hill  estates, 
after  the  person  who  should  so  come  into  the  possession  of 
the  Gardiner  estates,  should  take  t/ie  Clerk  Hill  estates 
for  the  estate  limited  to  him  or  her  respectively,  and  so 
from  time  to  time  as  often  as  this  event  sitould  happen,  in 
such  manner  and  as  if  the  person  so  becoming  possessed  of 
tlie  GardUier  estates  had  died  or  was  then  dead  without 
isstte.    And  the  testator  directed  that  the  uses  directed  by 
his  will  to  be  conveyed  should  accordingly  cease,  determine^ 
and  shift  from  time  to  time,  so  that  tlie  Gardiner  estates 
and  the  Clerk  Hill  estates  should  net  be  held  together,  and 
that  the  conveyance  by  the  trustees  should  contain  tlie 
proper  limitations  for  that  purpose.    Subsequently,  by  a 
eodieil,  having  come  into  possession  of  the  Gardiner  and 
O.  estates  by  his  brother's  death,  referring  to  the  shying 
clause  above,  and  in  accordance  therewith,  lie  revoked  the 
limitations  of  the  Clerk  Hill  estates  in  favour  of  his  eldest 
son,  and  declared  that  tlie  clause  should  operate  in  tlie 
same  way  in  respect  of  the  0,  estates,  so  as  to  prevent  the 
same  person  from  holding  them  with  the  Clerk  Hill  estates. 
At  the  death  of  tlie  testator,  his  eldest  son,  James,  entered 
into  possession  of  tlie  Gardiner  and  0,  estates  respectively, 
and  the  rents  and  profits  of  the  Clerk  Hill  estates  were 
appropriated  by  the  trustees  to  the  use  of  his  next  brother, 
Hobert,  until  he  attained  twenty-one,  when,  under  the  di- 
rection of  the  Court  of  Chancery,  the  Clerk  Hill  estates 
were  conveyed  to  the  use  of  Bobertfor  life,  remainder  to 
his  first  and  other  sons  successively  in  tail  male,  and  in  de- 
fault of  such  issue  to  the  uses  directed  to  be  limited  by  the 
testator's  will  posterior  to  or  to  take  effect  in  remainder 
or  reversion  after  the  uses  in  favour  of  Robert  and  his  son, 
describing  those  uses  by  reference  only,  and  not  declaring 
in  whose  favour  they  were,    James  suffered  a  recovery  of 
the  Gardiner  estates,  and  his  eldest  son  suffered  a  recovery 
of  the  0.  estates;  and  the  plaintiff,  the  second  son  of  James, 
was  now  in  possession  of  both  these  estates,  under  the  settle- 
ments made  by  his  father  and  brother  respectively.     The 
defendant  was  the  daughter  of  the  testator,  and  was  the 
person  entitled  as  next  in  remainder  to  the  Clerk  Hill 
estates  under  her  father's  wiU,  supposing  that  the  issue  of 
James  were,  in  the  events  which  had  happened,  entirely 
excluded. 

Held  (affirming  tlie  judgment  of  the  Common  Pleas), 
that  tlie  defendant  was  iiot  entitled  to  the  Clerk  Hill 
estates,  for  that  the  operation  of  the  shifting  clause  was 
simply  to  accelerate  the  iiext  remainders,  and  shift  those 
estates  to  tlie  person  next  in  remainder,  leaving  the  sub' 
sequent  remainder  to  the  issue  of  the  person  so  incapaci- 
tated unaffected;  and  that,  therefore,  the  plaintiff,  not 
being  himself  within  the  operation  of  the  clause,  was 
entitled  under  the  uses  limited  to  him  in  his  grandfather's 
wiU, 

Appeal  "against  a  decision  of  the  Court  of  Common 
Pleas,  in  making  absolute  a  rule  of  that  Court  obtained 
by  the  plaintiff  on  the  16th  of  April,  1862,  to  show  cause 
why  the  verdict  found  for  the  defendant  on  the  trial  of 
this  cause  at  the  then  last  assizes  holden  at  Liverpool 
should  not  be  set  aside,  and  a  verdict  entered  for  the 
plaintiff.    Reported  12  C.  B.  N.  B.  668;  32  L.  J.  C.  P.  17 
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This  was  an  action  of  ejectment  oommenced  on  the 
2l8t  of  December,  1861,  by  the  plaintiff,  Sir  J.  B.  W.  S. 
Gardiner,  of  Roche  Court,  in  the  conniy  of  Southampton, 
who  is  a  nephew  of  the  defendant  by  the  half-blood,  to  re- 
coyer  from  the  defendant,  Mrs.  Jelliooe,  the  Clerk  Hill  estate, 
in  the  county  of  Lancaster.  The  Clerk  Hill  estate  was  held 
in  fee  simple  until  his  death  by  Sir  J.  W.  S.  Gardiner, 
Baronet,  No.  1  (called  Sir  James  Gardiner,  the  testator), 
and  who,  up  to  the  19th  of  November,  1797,  when  he 
came  into  the  possession  of  the  Gardiner  estates,  was 
James  Whalley,  of  Clerk  Hill,  Esquire.  Sir  James  Gar> 
diner,  the  testator,  was  twice  married — first,  to  Elizabeth 
Assheton,  who  died  in  September,  1785;  and  secondly,  to 
Jane  Master,  who  suryived  him.  By  his  first  marriage 
he  had  only  one  son,  J.  Whalley,  afterwards  Sir  J.  W.  S. 
Gardiner,  Baronet  (and  called  throughout  this  case 
Sir  James  Gardiner,  No.  2).  By  the  second  marriage 
there  were  four  sons — B.  Whalley,  J.  M.  Whalley,  W. 
Whalley,  and  T.  WhaDey — who  died  in  infancy,  and 
sereral  daughters,  of  whom  the  present  defendant,  Eliza- 
beth Jane  Whalley  (the  widow  of  Samuel  Jelliooe),  bom 
29th  of  January,  1792,  was  the  eldest.  As  the  destina- 
tion of  the  Clerk  Hill  estate  is,  by  the  will  of  Sir  James 
G«rdiner,  the  testator,  made  dependent  upon  the  deyolu- 
tion  to  his  own  issue  of  the  estates  in  the  county  of  South- 
ampton, deriyable  under  the  will  of  his  cousin.  Sir  William 
Gardiner,  Baronet,  of  Roche  Court,  in  that  county,  it  will 
be  oonyenient  to  state  here  in  what  way  that  arises: — 
Sir  William  Gardiner,  of  Roche  Court,  by  his  will  dated 
the  20th  of  January,  1778,  devised  to  certain  trustees 
therein  named  and  their  heirs  all  his  estates  in  the  county 
of  Southampton  (called  throughout  this  case  the  Gardiner 
estates),  to  the  use  of  the  heirs  of  his  body,  and  in  default 
thereof  in  trust  to  permit  John  Whalley,  Esquire  (after- 
wards Sir  John  W.  S.  Gardiner,  Baronet,  and  the  brother 
of  Sir  James  Gardiner,  the  testator),' to  take  the  rents 
and  profits  thereof  during  his  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male,  subject  to  a  proviso, 
which  is  not  now  material,  shifting  the  said  estate,  on  a 
certain  event,  with  remainder  to  the  use  of  James 
Whalley  (afterwards  Sir  James  Gardiner,  the  testator) 
for  life,  remainder  to  the  use  of  the  first  and  other  sons 
of  the  said  James  Whalley  in  tail  male,  with  remainders 
over.  Sir  W.  Gardiner  died  in  the  year  1779;  and,  upon 
his  decease,  the  said  Sir  John  entered  into  the  possession 
of  the  Gardiner  estates,  and  continued  in  such  possession 
until  the  time  of  his  death,  without  issue,  on  the  19th 
of  November,  1797,  when  his  brother.  Sir  James  Gardiner, 
the  testator,  succeeded  to  the  baronetcy  and  entered  into 
possession  of  the  Gardiner  estates  and  also  of  the  Oxford- 
shire estates  of  his  late  brother.  In  1796  Sir  James 
Gardiner,  the  testator,  made  his  will,  and  in  1799  he  made 
a  oodiciL  The  will,  after  giving  divers  pecuniary  legacies, 
contains  a  bequest: — **  I  also  give  and  bequeath  unto  the 
said  Streynsham  Master  and  John  Atherton,  their  exe- 
cutors, administrators,  and  assigns,  all  the  household 
goods,  &c.,  belonging  to  my  capital  mansion-house,  called 
Clerk  Hill,  wherein  I  now  dwell,  upon  trust  to  permit 
and  suffer  the  same  to  be  possessed  and  used  by  the  per- 
son and  persons  who  for  the  time  being  shall  be  entitled 
to  the  said  mansion-house  and  other  my  real  estates  here- 
inafter devised  and  directed  to  be  settled,  &c.,  under  the 
limitations  hereinafter  mentioned;  and  when  any  person 
shall  become  seized  of  the  fee  simple  in  possession  of  the 
said  mansion-house  and  other  my  said  real  estates,  upon 
trust  to  convey  the  same  household  goods,  &c.,  to  such 
person  or  persons  as  he  or  she  shall  direct  immediately 
after  his  or  her  becoming  seized  of  my  said  mansion- 
house  and  other  real  estates  in  fee  simple  as  aforesaid,  it 
being  my  intention  that  the  same  shall  remain  unalien- 
aUe,  and  be  enjoyed  along  with  my  said  mansion-house, 
as  long  as  the  law  will  permit."  The  testator  then, 
subject  to  certain  charges  which  are  immaterial,  de- 
vised the  Clerk  Hill  estates,  sought  to  be  recovered 
~~  tiio  pxewnt  action,  to  the  said  Streynsham  Master 


and  Adam  Cottam,  their  heirs  and  assigns,  upon  tmst 
after  testator's  decease  to  convey  tiie  same  "  to  the  said 
William  Assheton  and  John  Atherton  and  their  heirs,  to 
the  several  uses  and  upon  the  several  trusts,  and  to  and 
for  the  several  intents  and  purposes  thereinafter  men- 
tioned, and  which  may  be  shortly  stated  as  fc^ows:— >T6 
the  use  ci  his  ^dest  son,  James  (afterwards  Sir  James 
Gardiner,  No.  2),  for  life,  without  impeaohment  of  waste, 
with  remainder  in  the  usual  way  to  the  said  William 
Assheton  and  Jc^m  Atherton  and  their  heirs  during  the 
life  ci  his  said  son  James,  to  preserve  the  contingent  se- 
mainders  thereinafter  mentioned,  with  remainder  to  the 
first,  second,  third,  fourth,  fifth,  and  aU  and  every  other 
the  son  and  sons  of  his  said  son  James  severally  and  tsoo- 
oeesively  in  tail  male,  with  precisely  similar  limitatioiM 
in  favour  of  Robert  and  Jobn,  the  testator's  second  and 
third  sons;  wil^  remainder  to  and  to  the  use  of  all  and 
every  other  the  son  and  sons  of  the  testator  thereafter  to 
be  bom  severally  and  successively,  as  th^y  should  be  in 
seniority  of  age  and  priority  of  Inrth  in  tail  male;  with 
remainder  to  the  said  first  and  other  sons  of  the  testator'B 
said  eldest  son  James,  in  tail  general,  with  similar  limi- 
tations in  favour  of  the  sons  of  his  second  and  third  sons, 
Robert  and  Jcdrn,  and  their  issue;  with  remainder  to  and 
to  the  use  of  the  first  and  other  daughters  of  his  eldest  son 
James,  severally  and  snoeeesiy^y  in  tail  male,  with  simi- 
lar limitations  in  favour  of  the  daughters  of  his  second 
and  third  sons,  Rob^t  and  John,  and  their  issue,  male; 
with  remainder  to  and  to  the  use  of  the  said  first  and 
other  daughters  of  his  eldest  son,  James,  severally  and 
successively,  in  tail  general,  with  similar  limitations  in 
favour  of  the  daughters  of  his  second  and  third  boob, 
Robert  and  John,  and  their  issue;  with  remainder  to  and 
to  the  use  of  all  and  every  son  and  sons  of  the  testator, 
thereafter  to  be  b(H*n,  severally  and  successively,  as  th^ 
should  be,  in  seniority  of  age  and  priority  of  bir^,  in  tail 
general;  with  remainder  to  and  to  the  use  of  Elizabeth 
(the  present  defendant),  the  testator's  eldeflt  daughter, 
and  her  assigns  for  life,  without  impeadiment  of  waste; 
with  remainder  in  the  usual  way  to  the  same  trustees,  to 
preserve  the  contingentremainders  thereinafter  mentioD^; 
with  remaind^  to  the  first  and  other  sons  of  the  testa- 
tor's ^dei^  daughter,  Elizabetii  (the  defendant),  severally 
and  successively  in  tail  male,  with  precisely  similar  limi- 
tadons  in  favour  of  l^e  testator's  second  and  third 
daughters,  Barbara  and  Grace,  and  their  male  issue;  with 
remainder  to  and  to  the  use  of  the  daughter  and  daughters 
of  the  said  testator  thereafter  to  be  bom,  severally  and 
suceessively  as  they  should  be,  in  seniority  of  age  and 
priority  of  birth,  in  tail  male;  with  remainder  to  the  said 
first  and  oth^  sons  of  Elizab^ih,  the  said  eldest  daughter 
(the  defendant)  severally  and  successively  in  tail  general, 
with  precisely  similar  limitations  in  favour  of  the  sons  of 
his  second  and  third  daughters,  Barbara  and  Grace,  and 
their  issue;  with  remainder  to  and  to  the  use  of  the  first  and 
all  and  every  other  daughter  and  daughters  of  his  said 
eldest  daughter  (the  defendant),  severally  and  sucoessiydy 
in  tail  male,  with  similar  limitations  in  &vour  of  the 
daughters  of  his  second  and  third  daughters,  Barbara  and 
Grace,  and  their  male  issue;  with  remainder  to  the  use  of 
the  first  and  other  the  daughter  and  daughters  of  hia 
eldest  daughter  (the  defendant),  severally  and  successively, 
in  tail  general,  with  similar  limitations  in  favour  of  the 
daughters  of  his  second  and  third  daughters,  Barbara  and 
Grace,  and  their  issue;  with  remainder  to  the  use  of  all 
other  his  daughters  thereafter  to  be  bom  severally  and 
successively  in  tail  general;  with  remainder  or  rever 
sion  to  and  to  the  use  of  his  own  right  heirs." 

The  will  contained  a  shifting  clause,  reciting  and  pro- 
ceeding as  follows: — That  by  the  will  of  Sir  William 
Gardiner  above  mentioned,  the  Gardiner  estates  were 
settled  to  or  in  trust  for  Sir  John,  the  brother  of  the  said 
Sir  James  Gardiner,  the  testator,  for  life,  with  remainder 
to  his  first  and  other  acme,  in  tail  male;  with  remainder, 
in  default  of  such  issue,  or  upon  any  other  sooner  dster> 
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mination  of  the  said  trusts  by  the  said  will  appointed  for 
the  benefit  of  the  said  Sir  Jdta  for  life,  and  his  sons  in 
tail  male,  whioh  should  first  hi^q>en,  to  the  use  of  the 
said  Sir  James  Gardin^  (the  testator),  for  life;  with  re- 
mainder to  his  first  and  oUier  sons,  in  tail  male;  with 
diyers  remainders  oyer  in  f  STonr  of  his  issue.  **  And  it  being 
my  will  and  mind  t^at  my  (Clerk  Hill  estates)  shall  not 
be  held  or  enjoyed  so  long  as  I  may  legally  hereby  pre- 
sent them,  oonsistent  with  the  limitations  hereinb^re 
mentioned  in  other  respects,  and  before  the  ultimate  re- 
mainder  or  revenion  hereinbefore  directed  to  be  limited 
sbaU  take  place  and  come  into  actual  possession  by  any 
omaof  my  sons  or  daughters,  OT  his,  her,  or  their  issue,  after 
■aoh  son  or  daughter,  or  such  his,  her,  or  their  issue  shall 
€ome  into  possession  of  (the  Gardiner  estates);  but  as  often 
as  (the  Qwcdiner  estates)  shall  come  to  the  possession  of 
any  of  my  said  sons  or  daughters,  or  any  of  their  issue, 
that  then  the  person  next  in  remainder,  according  to  the 
limitationB  hereinbefore  mentioned  and  directed  to  be 
made  of  my  (Clerk  Hill  estates),  after  the  person  or  per- 
sons who  shall  so  come  to  the  possession  of  (the  Gardiner 
estates)  shall  be  entitled  to  and  c(nne  to  the  possession  of 
(the  Cleric  Hill  estates),  for  the  estate  and  interest  herein- 
before mentioned  and  directed  to  be  limited  to  him  or 
her  respeetiyely,  and  so  from  time  to  time  as  often  as  this 
the  event  now  in  my  ccmtemplation  may  happen,  in  such 
manner,  and  as  if  the  person  or  persons  so  beooming  pos- 
sessed of  the  said  (Gardiner  estates)  had  died,  or  was  then 
dead  without  issue;  and  the  uses  for  which  my  said  (Clerk 
HiD  estates)  are  hereinbefOTe  directed  to  be  oony^ed  shall 
aooosdingly  oease,  determine,  and  shift  from  time  to  time, 
ao  as  that  the  said  two  several  estates,  ihe  one  (the  Gko*- 
diner  estates),  and  the  other  (the  Clerk  HiU  estates),  may 
never,  so  long  as  I  may  legally  prevent  tiie  same,  con- 
sistent with  the  limitati<ms  hereinbefore  mentioned,  in 
other  respects  and  before  the  ultimate  remainder  or  re- 
▼ersion  hereinbefore  directed  to  be  limited  thereof  shall 
take  place  and  come  into  actual  possession,  be  holden  or 
^oyed  in  possession  by  any  of  my  sons  or  daughters,  or 
his,  her,  or  their  issue  together,  and  at  tiie  same  time,  but, 
on  the  contrary,  in  manner  and  form  herein  above  men- 
tioned; and  such  clauses,  provisoes,  and  declarations  shall 
be  inserted  in  such  the  settlement  of  my  said  estates, 
lands,  tenements,  hereditaments,  and  premises  hereinbe- 
fore directed  to  be  made,  as  shall  be  proper  and  necessary 
to  effectuate  my  will  and  intention  in  these  respects 
hereinbefore  mentioned." 

The  codicil  recited  the  death  of  the  testator's  brother. 
Sir  John,  without  issue,  and  that  the  testator  had  become 
entitled  for  life  to  the  Gardiner  and  other  estates,  under 
Sir  William  Gardiner's  will,  with  remainder  to  the  tes- 
tator's first  and  other  sons  in  tail  male,  with  divers  re- 
mainders over  in  favour  of  his  issue,  by  which  event  the 
said  estates,  hereditaments,  and  premises  would,  upon  the 
testator's  death,  descend  to  his  eldest  son  James,  and 
proceeded: — **  I  do  therefore,  consistently  with  my  said 
wm,  reyoke  and  annul  the  limitation  therein  mentioned, 
of  my  (Clerk  Hill  estates),  in  favour  of  my  said  son  James, 
it  being  still  my  will  and  intention  that  my  (Clerk  Hill 
estates)  shall  not  be  held  or  enjoyed  by  any  one  of  my  sons 
or  daughters,  or  his,  her,  or  thebr  issue,  together  with  (the 
Gardiner  estates),  as  more  fully  and  particularly  expressed 
in  the  clause  or  proviso  in  my  said  wiQ  contained."  The 
codicil  then  recited  that  the  testator's  brother.  Sir  John, 
had  by  his  will  limited  certain  Oxfordshire  estates  in 
favour  of  the  testator  for  lilt,  with  remainder  in  favour 
of  i^e  testator's  children  and  their  issue;  that  it  was  the 
said  testator's  will  that  the  Clerk  Hill  estates  should  not 
be  held  by  any  one  of  his  sons  or  daughters,  or  his,  her, 
or  their  issue,  together  with  the  said  Oxfordshire  estates, 
untfl  or  before  the  ultimate  remainder  or  reversion 
limited  by  the  said  testator's  wiU  should  take  place,  or 
oome  into  actual  possession,  and  proceeded: — "I  do 
therefore  will  and  dedare  that  the  said  clause  or  proviso, 
80  as  aforesaid  contained  in  my  said  will,  shall  be  ex-  I 


tended  and  enlarged  so  as  to  comprehend  the  said  (Oxford- 
shire estates)  as  well  as  (the  Gardiner  estates),  and  for  pre- 
venting my  (Clerk  Hill  estates)  from  going  with  the  (Ox- 
fordshire estates),  exactly  in  the  same  maimer  as  is  pro- 
vided by  the  said  danse  or  proviso  with  respect  to  the 
estates,  lands,  tenements  and  hereditaments  limited  in 
and  by  the  said  will  of  the  said  Sir  William  Gardiner." 

Sir  James  Gardiner,  the  testator,  died  on  the  21st  of 
October,  1805.  Upon  his  death,  his  eldest  son  (called  Sir 
James  Gardiner,  No  2)  entered  into  possession  of  the 
Gardiner  estates  as  tenant  in  tail,  and  riiortly  afterwards 
suffered  a  recovery  of  those  estates  to  the  use  of  himself 
for  life,  with  remainder  to  the  first  and  other  sons  in  tail 
male,  with  divers  remainders  over.  He  also  entered  into 
the  possession  of  the  Oxfordshire  estates  held  by  his 
father  and  his  uncle  Sir  John.  Robert  Whalley,  the 
eldest  son  of  Sir  James  Gardiner,  the  testator,  by  his 
second  wife,  Jane  Master,  on  the  death  of  his  said  father, 
entered  into  the  possession  (by  his  guardians,  he  being 
then  an  infant)  of  the  Clerk  Hill  estates,  and  soon  after  he 
attained  his  majority  he  filed  a  bill  in  the  Court  of 
Chancery  against  his  brother.  Sir  James  Gardiner,  No.  2, 
and  against  the  trustees  under  his  father's  will,  and 
against  all  other  necessary  parties  then  alive,  whidi  \A11 
set  out  the  will  and  codicil  of  Sir  James  Gkodiner,  the 
testator,  and  i^rayed  that  it  should  be  declared  l^  the 
Court  that  the  plaintiff,  the  said  Bobert,  was  enUtled  to 
an  immediate  estate  for  life  in  the  Clerk  Hill  estate,  with 
remainder  to  his  first  and  other  sons  in  tail  male,  and  that 
a  oonyeyance  should  be  executed  by  the  trustees  named 
for  that  purpose  in  the  will  of  Sir  James  Gardiner,  the 
testator.  At  the  time  the  bill  was  filed,  Sir  James  Gar- 
diner, No.  2,  was  married,  and  had  issue  of  such  marriage 
two  daughters,  who  were  parties  to  the  bill,  and  pending 
the  suit  he  had  a  son,  James,  and  tiiereupon  a  supple- 
mental bill  was  filed,  making  him  a  party  to  the  suit,  and 
the  said  infant,  by  his  gucodian,  filed  his  answer  and 
submitted  his  rights  to  l^e  protection  of  the  Court.  The 
de^ee  made  by  Sir  William  Grant,  Master  of  tiie  Bolls, 
dated  the  24th  of  May,  1813,  was  in  accordance  wltii  the 
prayer  of  the  bill. 

On  the  14th  of  March,  1814,  Sir  James  Gardiner,  Ko.  2, 
had  a  second  son,  the  now  plaintiff. 

An  indenture  dated  the  21st  of  July,  1814,  and  pur- 
porting to  be  made  in  pursuance  of  the  decree,  after 
reciting  the  will  of  Sir  William  Gardiner,  and  the  will 
and  codicil  of  Sir  James  Gardiner,  the  testator,  witnesses 
that,  in  pursuance  of  the  decree,  and  for  conveying  and 
settling  the  Clerk  Hill  estates  thereinbefore  mentioned, 
and    intended  to  be  thereby  conveyed   unto  William 
Assheton  and  Streynsham  Master  and  their  heirs,  to  the 
several  uses  upon  the  trusts  for  the  intents  and  purposes, 
and  subject  to  the  limitations  thereinafter  contained, 
being  the  uses,  trusts,  and  limitations  subject  to  which 
the  same  ought  to  be  conveyed  and  settled  in  the  events 
which  had  hi^pened,  according  to  the  said  will  and  codicil 
of  said  Sir  James  Gkurdiner,  the  testator,  and  the  decree. 
Adam  Cottam    bargained,    sold,   and    released    to   the 
said  William  Assheton  and  Streynsham  Master,  and  their 
heirs,  the  Clerk  Hill  estates,  to  have  and  to  hold  the  same 
unto  the  said  William  Assheton  and  Streynsham  Master, 
their  heirs  and  assigns,  for  ever,  to  the  use  of  the  said 
Bobert   Whalley  and  his  assigns  for  Hfe,  without  im- 
peachment of,  or  for  any  manner  of  waste,  except  as  to 
felling  timber,  whidi  was  only  to  be  fallen  as  provided; 
and  after  the  determinatioti  of  that  estate  in  the  lifetime 
of  the  said  Bobert  Whalley,  to  the  use  of  the  said 
William  Assheton  and  Streynsham  Master  and  their  heirs 
during  the  lifetime  of  the  said  Bobert  Whalley,  upon 
trust  to  preserve  the  contingent  remainders  thereinafter 
limited — that  is  to  say,  after  his  decease — ^to  the  use  of 
his  first  and  other  sons  successively  in  taU  male;  and  for 
default  of  such  issue,  to  such  other  uses,  limitations, 
trusts,  and  purposes,  in  and  by  the  said  will  and  codicil 
of  the  said  Sir  James  Gardiner,  the  testator,  declared 
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concerning  the  said  hereditaments  intended  to  be  hereby 
released  posterior  to  or  to  take  effect  in  remainder  Gt 
reversion,  after  the  uses  or  estates  thereby  limited  or 
directed  to  be  limited  to  the  said  Robert  Whalley,  and  to 
his  first  and  other  sons  successively  in  tail  male  as  afore- 
said, as  in  the  events  which  had  happened,  were  then  sub- 
sisting, undetermined,  or  capable  of  taking  effect,  in  the 
order  and  course,  manner  and  form,  directed  by  and 
according  to  the  true  intent  and  meaning  of  the  said  will 
and  codicil;  nevertheless,  as  well  in  regard  to  the  uses 
and  estates  thereinbefore  limited  expressly  unto  and  in 
trust  for  the  said  Robert  WhaUey  during  his  life,  and 
unto  his  first  and  other  sons  successively  in  tail  male,  as 
to  aU  such  ulterior  uses  and  estates  so  thereinbefore 
limited  by  reference;  the  same  are  so  limited,  subject  to 
such  of  the  charges  or  limitations  declared  or  contained 
in  the  said  will  and  codicil  concerning  the  said  heredita- 
ments and  premises  as  are,  and  so  far  only,  and  in  such 
manner  as  the  same  are,  in  the  events  which  have  hap- 
pened, now  subsisting,  undetermined,  or  capable  of  taking 
effect,  or  of  being  executed  according  to  the  true  intent 
and  meaning  of  the  said  will  and  codicil  ..."  Pro- 
vided also,  and  it  is  hereby  likewise  declared  to  be  the 
true  intent  and  meaning  of  these  presents,  and  of  the 
parties  hereto,  that  for  the  more  effectually  declaring  the 
uses  of  this  conveyance  as  to  such  of  the  persons  who, 
in  the  events  which  happened  or  may  hereafter  happen, 
are,  or  may  become  entitled  to  the  said  hereditaments 
and  premises  intended  to  be  hereby  released  by  virtue  of 
these  presents,  and  to  whom  the  said  hereditaments  and 
estates  are  by  the  said  will  and  codicil  directed  to  be 
limited  for  estates  in  tail  male,  the  same  shall  be  to  the 
several  uses  of  such  persons  respectively,  and  the  heirs 
male  of  their  respective  bodies,  in  the  order  and  course 
of  limitation  directed  by  the  said  will  and  codicil;  and 
that  in  like  manner,  for  the  more  effectually  declaring 
the  uses  of  this  conveyance  as  to  such  of  the  persons 
who,  in  the  events  whioh  have  happened,  or  may  here- 
after happen,  are  or  may  become  entitled  to  the  said 
hereditaments  and  premises  intended  to  be  hereby  re- 
leased by  virtue  of  these  presents,  and  to  whom  the  said 
hereditaments  and  estates  are  by  the  said  will  and  codicil 
directed  to  be  limited  for  estates  in  tail  general,  the 
same  shall  be  to  the  several  uses  of  such  persons  respec- 
tively, and  the  heirs  of  their  respective  bodies,  in  the 
order  and  course  of  limitation  directed  by  the  said  will 
and  codicil. 

The  said  James,  eldest  son  of  Sir  James  Gardiner,  No.  2, 
died,  without  having  been  married,  on  the  11th  of 
October,  1837.  Sir  James  Gardiner,  No.  2,  died  on  the 
22nd  of  October,  1851,  and  on  his  death  the  plaintiff 
succeeded  to  the  baronetcy. 

Robert  Whalley  continued  in  possession  of  the  Clerk 
Hill  estates  until  his  death  in  November,  1840. 

WiUiam  Whalley,  the  fourth  son  of  Sir  James  Gar- 
diner, the  testator,  and  tenant  in  tail  male  in  remainder 
under  his  father's  will,  died,  without  leaving  issue,  on  the 
lOth  of  March,  1860,  and  without  having  done  anything 
to  bar  the  entail  to  the  Clerk  Hill  estates. 

On  the  death  of  Robert  Whalley  without  leaving  issue, 
his  brother,  the  Rev.  John  Master  Whalley,  entered  into 
the  possession  of  the  Clerk  Hill  estates,  and  continued  in 
possession  of  the  same  until  his  death,  without  leaving 
issue,  on  the  27th  of  October,  1861,  when  Mrs.  Jellicoe, 
the  defendant,  his  eldest  sister,  entered  into  poaseasion, 
and  has  continued  in  possession  until  the  present  time. 

The  question  for  the  opinion  of  this  Court  was  whether 
the  judgment  entered  for  the  plaintiff  should  stand,  or 
whether  the  same  should  be  reversed,  and  judgment 
entered  for  the  defendant. 

[See  pedigree,  p.  1008.] 

Sir  Hugh  Cairns  (^^fanisty,  Q,C.  and  Udall  with  him)« 
for  the  defendant,  Mrs.  Jellicoe,  contended  that  the 
judgment  below  was  wrong.     Sir  John,  the  fifth  and  pre- 


sent baronet,  claims  the  Clerk  Hill  estates  as  tenant  in 
tail  general,  by  a  limitation  under  the  will  of  Sir  James, 
No.  1,  anterior,  as  he  says,  to  the  defendant's  title.  The 
defendant  claims  as  tenant  for  life,  by  a  limitation  ante- 
rior, as  she  insists,  to  the  plaintiff  s  title.  Sir  William, 
the  first  of  the  five  baronets,  was  entitled  to  the  Gardiner 
estates  only.  His  brother.  Sir  John,  was  possessed  of 
those  and  also  the  Oxfordshire  estates;  but  the  third 
baronet.  Sir  James,  No.  1,  was  possessed  of  the  fee  simple 
in  the  estates  in  question,  together  with  the  two  other 
estates,  under  the  limitations  in  the  wills  of  Sir  William 
and  Sir  John  ^Respectively;  and  the  object  of  the  limita- 
tions in  the  wiU  of  Sir  James,  No.  1,  was  to  prevent  any 
one  of  his  children  or  their  descendants  enjoying  the 
Clerk  Hill  estates  together  with  the  other  two,  and  to 
cause  the  use  of  those  estates  limited  to  Sir  James,  No.  2, 
to  cease  upon  the  other  two  estates  devolving  upon  any 
one  of  them.  But  the  deed  directed  by  the  Court  of 
Chancery  does  not  affect  that  intention.  The  plaintiff  has 
no  legal  estate.  The  only  legal  estates  created  by  the 
deed  of  1814  are  those  conveyed  to  Robert  for  life,  and  to 
his  sons  in  tail  male.  All  ulterior  interests  remain 
executory  in  the  same  manner  as  they  existed  under  the 
will  and  codicil  of  Sir  James,  No.  1 ;  and  that  deed  is 
inoperative  on  the  ulterior  remainders  in  his  wilL  The 
legal  estate  is  in  the  trustees  named  in  the  deed;  the 
trusts  are  executory,  and  it  is  still  for  the  Court  of 
Chancery  to  direct  a  conveyance  according  to  the  true 
effect  and  meaning  of  the  wilL  [Pollock,  C3. — ^I 
think  it  is  competent  to  this  Court  to  decide  that,  without 
sending  the  parties  into  equity.  The  question  for  us  is, 
whether,  upon  the  matters  before  us,  the  rule  should  be 
made  absolute.]  Where  technical  words  are  employed 
they  must  be  taken  in  their  legal  sense;  but  a  distinction 
is  to  be  drawn  between  trusts  executed — where  the  limi- 
tations of  the  equitable  interest  are  complete  and  final — 
and  trusts  that  are  executory.  In  the  latter  case,  the 
limitations  are  intended  to  serve  merely  as  instructions 
for  perfecting  the  settlement  at  a  future  period:  Lewin, 
4th  ed.  85.  There  must  in  this  case  be  an  appeal  to  a 
court  of  equity  to  frame  a  shifting  clause  to  carry  out  all 
the  intentions  of  the  testator.  The  intention  of  the  tes- 
tator, as  disclosed  in  his  will,  was  not  only  that  the  Clerk 
Hill  estates  should  shift  toties  quoties,  as  Willea,  J. 
points  out  in  his  judgment,  but  that  all  the  uses 
limited  to  the  i>erson  from  whom  are  to  shift  should 
cease  for  all  purpose  whatsoever,  as  if  such  person 
had  not  existed,  and  as  if  aU  those  limitations  had 
been  struck  out. 

J7te  Solicitor' General  (^Mellish,  Q.C.,  and  Quain  with 
him),  for  the  plaintiff. — (The  points  settled  for  argument 
were,  whether  the  plaintiff  was  precluded  from  recovering 
by  the  shifting  pclause  in  the  will,  by  reason  of  his  father 
having  become  possessed  of  the  Gardiner  estates,  and  that  he 
was  not,  for  that  though,  aooording  to  a  decision  of  the 
Master  of  the  Rolls  in  this  case  (not  reported),  and  carried 
out  by  the  deed  of  1814,  Robert  beoame  entitled  as  tenant 
for  life,  there  are  no  words  in  the  will  or  codicil  to  defeat 
the  limitations  to  the  first  and  other  sons  of  the  eldest  son 
in  tail  general,  subsequent  to  the  limitations  to  the  testis 
tor's  second  and  third  sons  for  life,  and  prior  to  those  to  his 
eldest  and  other  daughters;  and  also  that  the  plaintiff,  in 
the  events  which  had  happened,  had  not  come  into  pos- 
session of  the  Gardiner  estates  within  the  meaning  of  the 
will,  so  as  to  require  the  shifting  clause  to  operate  again, 
because  he  had  come  into  a  portion  of  those  estates  only 
under  his  brother's  will,  and  subject  to  incumbrances,  and 
after  the  estate  taU  had  been  baxred  by  his  father,  and  the 
estates  dealt  with  in  a  variety  of  ways:  Doe  v.  Jffeneage, 
4  T.  R.  13;  Cdrr  v.  Errolly  6  East.  68 ;  Morrice  v.  Langham, 
8  M.  &  W.  194,  10  L.  J.  Ch.  38.)  The  argument  on  the 
first  point,  for  the  defendant,  would  not  have  been  addressed 
to  a  court  of  equity.  It  was  oi^KMed  to  the  prino^les  of 
such  a  Court,  which  would  not  execute  pieoemeal  some- 
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thing  not  done  at  the  proper  time.  The  tmstees  were  the 
channels  for  turning  the  equitable  estates  into  legal  ones. 
The  deed  by  which  the  intention  expressed  in  the  will 
was  carried  out  was  as  much  the  act  of  the  Court  as  the 
decree,  and  gave  the  legal  estate  to  the  plaintiff.  The 
testator  intended  the  use  to  spring  from  the  deed.  The 
argument  for  the  defendant  amounts  to  this,  that  the 
Court  of  Chancery  had  done  wrong,  and  ought  to  have 
superadded  something  more;  and  not  that  the  legal  estate 
had  not  passed.  Clauses  like  the  present  are  subsidiaiy: 
Stanley  v.  Stanleij^  16  Ves.  491.  The  question  is  one  of 
construction.  The  deed  was  meant  to  do  what  it  has 
done — divest  the  estate  from  the  conveying  parties,  and 
turn  the  equitable  into  legal  estates.  Because  the  words 
"  in  tail  male  "  are  not  proper  words  in  a  deed,  careful 
words  are  used  for  the  translation  of  the  will  in  the  latter 
instrument.  Where  several  purposes  are  expressed  in  a 
will,  the  Court  will  endeavour  to  reconcile  the  whole;  but 
if  the  defendant's  contention  is  adopted,  many  must  be 
sacrificed:  Egerton  v.  BrownloWy  4  H.  L.  Cas.  1 ;  ClaveHng  v. 
Ellison,  3  Drew,  46 1 , 4  W.  R.  330 ;  ThamhUl  v.  HaUy  8  BHgh, 
107.  A  benefit  conferred  by  a  will  is  not  to  be  taken  away 
except  by  express  words.  The  testator  could  never  hove  in- 
tended to  destroy  remote  remainders  to  persons  in  whom 
the  Gardiner  estates  never  could  have  vested.  '^  As  if  the 
person  had  died"  was  never  intended  to  apply  univeisally. 
The  term  was  introduced  for  one  definite  purpose  only: 
Lamhard  v.  Peachy  4  Drew.  553,  7  W,  R.  888,  on  app.  1 
De  G.  F.  &  J.  495.  The  daughter  Barbara  could  never 
have  taken  the  Gardiner  estates;  but  by  the  adoption  of 
the  universal  hyx)othesis  of  deatii  the  limitations  to  her 
of  the  estates  in  question  would  be  destroyed,  and  the 
testator's  intention  be  defeated. 

Sir  Hugh  Cairns  replied.  [Crompton,  J. — According 
to  your  argument  the  clause  would  be  more  than  a  shift- 
ing dause.  As  soon  as  it  had  shifted  the  estate  from  an 
individual,  it  would  bar  all  his  issue.] 

Cur.  adv.  vult. 

July  4. — Pollock,  C.B. — ^We  are  all  of  opinion  that  the 
judgment  of  the  Court  below  should  be  affirmed.  As  to 
tihe  first  point  made  by  Sir  Hu^  Cairns  for  the  defendant, 
it  seems  to  us  that  the  estates  limited  by  the  deed  of  1814 
were  legal  estates.  The  parties  seized  of  the  legal  estate 
convey  expressly  to  the  use  of  Robert  and  his  sons,  and 
then  to  the  uses  declared  in  the  will  of  the  testator,  which 
sre  clearly  legal  uses,  to  which  the  trustees  having  the 
legal  estates  are  by  the  will  directed  to  limit  the  legal 
estate.  This  could  hardly  be  denied,  except  as  to  the  es- 
tate, to  arise  under  the  shifting  clause;  and,*even  if  the 
estates  to  arise  under  that  clause  were  merely  equitable 
estates,  as  the  preceding  estates  are  clearly  legal,  l^e  re- 
sult would  be  that  the  plaintiff,  claiming  under  a  limita- 
tion of  the  legal  estate,  would  be  entitled  to  succeed  in 
this  ejectment,  and  the  defendant's  remedy  under  the 
shifting  clause  wOuld  be  in  equity  only.  We  think,  how- 
ever, that  the  deed  is  intended  to  and  does  carry  out  the 
meaning  of  the  testator,  by  conveying  the  legal  estate  to 
releasees  and  to  uses  so  that  the  legal  estate  may  vest,  as  the 
uses  arise,  in  the  events  upon  the  happening  of  which 
the  estates  directed  by  the  will  to  be  limited  arise,  and 
which  are  clearly  intended  by  the  will  to  be  legal  estates; 
and  we  think  that  this  extends  to  estates  to  arise  under 
the  shifting  clause  as  well  as  to  the  other  limitations. 
As  to  the  second  point,  which  is  the  real  question  in  the 
case,  we  agree  with  the  construction  put  upon  the  shift- 
ing clause  by  the  majority  of  the  Court  below.  We  think 
that  the  real  construction  is,  that  in  the  event  of  the 
estates  coming  together  within  the  meaning  of  the  shift- 
ing clause  (whatever  be  the  construction  of  the  words 
"  coming  to  the  possession  "),  the  person  neast  in  remainder 
is  to  come  in  as  if  the  person  who  would  otherwise  have 
come  into  possession  were  dead  without  issue;  so  that  the 
real  effect  of  the  clause  is  to  let  in  the  person  who  would 
be  next  in  remainder  if  the  person  who  otherwise  would 


have  had  both  estates  were  dead  without  issue; — in  other 
words,  to  accelerate  the  next  remainder.  We  think  it 
would  be  a  strained  construction  to  hold  that  the  words 
"  that  the  person  next  in  remainder/'  &c.,  should  come  in 
''  as  if  the  party  were  dead  without  issue,"  meant  that  the 
whole  will  should  be  treated  as  if  the  i)er8on  were  actually 
out  of  existence  without  issue  for  all  the  purposes  of  the 
will;  and  we  do  not  think  that  the  testator  would  have 
been  likely  so  to  have  directed  if  he  had  contemplated 
that  he  would  thereby  be  excluding  female  issue  who 
would  never  have  taken  the  Gardiner  estates,  but  wha 
could  come  in  under  the  veiy  limitation  now  in  question. 
We  think  that  the  meaning  of  the  words  **  the  person 
next  in  remainder,"  &c.,  is  that  such  next  remainder  is  ta 
come  into  play,  and  that  the  remainders  over  continue 
unaffected,  and  are  to  arise  according  to  the  limitations^, 
subject  to  be  diverted  again  by  the  operation  of  the  shift- 
ing clause,  if  that  clause  should  ag^ain  come  into  operation 
by  the  estates  again  coming  together,  within  the  meaning 
of  the  shifting  danse.  The  judgment  of  the  Court  below 
is  thersfore  affirmed. 

Attorneys  for  the  plaintiff,  DomviUe,  Lawrence,  ^  Gra^ 
luifn. 

Attorney  for  the  defendant,  W,  A.  Oreatorex. 


Vlfiyx%t  Of  lLOtll0* 

June  30, 1862;  July  28, 1863, 
Rdo.  t».  The  Waedexs  op  the  Saddlebs'  CoMPAmr. 

Corporation — M'andamus  to  restore — Bye-lan — Reason-- 
ableness  of  hye-law — Insolvency. 

By  a  bye-law  of  the  defendofitsit  fcas provided  (ufollowsr 
— *'  That  no  person  who  has  been  a  bankrupt  or  insolvent 
shall  hereafter  be  admitted  a  member  of  the  Court  of  As^ 
sistants  of  the  compwny,  unless  it  be  proved  to  the  sakitf ac- 
tion of  the  Court  that  such  person,  after  the  bankruptcy  or 
insolvency,  has  paid  and  satisfied  his  creditors  the  whole  of 
their  debts,  or  shall  have  established  a  fair  and  honour^ 
able  character  for  seven  years  subsequent  to  such  his  ba/nh- 
ruptey  or  insolvency^  to  the  satisfaction  of  the  Court;  on 
mandamus  to  the  defendants  to  restore  the  prosecutor  t& 
the  office  of  assistant,  from  which  he  had  been  renunod  ow 
tJie  ground  of  insolvency*' 

Held,  that  with  respect  to  the  construction  of  the  bye- 
law,  that  the  insolvency  must  be  notorious,  and  such  as 
would  be  the  consequence  of  a  public  stoppage  in  business,, 
or  of  a  trader  calling  his  creditors  together  and  obtaining 
time,  or  of  entering  into  a  deed  of  composition,  and  that 
so  construed  the  bye-law  was  good  and  reasonable. 

This  was  an  appeal  from  the  Exchequer  Chamber,  le- 
versing  a  decision  of  the  Court  of  Queen's  Bench,  upon 
a  mandamus  directed  to  the  wardens  and  assistants  of  the 
Saddlers'  Company,  commanding  them  to  restore  the 
prosecutor,  Kay  Dinsdale,  to  the  place  of  an  assistant 
upon  the  Court  of  the  company.  The  writ  recited  the 
charter  of  King  Charles  the  Second,  incorporating  the 
company,  which  gave  inter  alia  power  to  appoint  future 
wardens  and  assistants  by  election  and  admittance — 
both  of  which  proceedings  were  expressly  mentioned  in 
the  charter;  a  i)ower  to  remove  assistants  for  "  ill  govern- 
ment, or  ill-conducting  him  or  themselves,  or  for  any 
other  just  or  reasonable  cause;"  a  power  to  make  such 
bye-laws  as  "  should  seem  good,  useful,  honest,  and  neces- 
sary, according  to  their  sound  discretions,  for  the  good 
rule  and  government  of  the  warden ;"  and  to  declare  **  in 
what  way  or  order  the  aforesaid  wardens,  &c.,  use  and 
conduct  themselves  in  office,  ke.,  for  the  good  and  general 
utility," — which  bye-laws  were  to  be  observed  so  as  thej 
'*  should  not  be  repug^nant  nor  contrary  to  the  laws  and 
statutes  of  the  kingdom  of  England,  nor  the  provisions 
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4if  the  charter,  nor  to  the  onstcmi  of  the  oily  of  London, 
nor  the  libertiee,  jtizisdiotions,  or  privileges  of  the  mayor 
and   oommonal^  and  citiaens  of  the  said  oity."    The 
writ  further  reoited  that  the  proeecntor  was  duly  quali- 
fied to  be,  and  on  the  20th  of  Ootober,  1849,  was  doly 
elected  and  admitted  as  an  assistant,  and  was  afterwards 
l^  the  defendants  wrongfolly  remored.     The  return  in 
substanoe  alleged  that  the  charter  was   not  fully  or 
<x>zrectly  set  forth  in  the  writ,  and  that  it  contained  a 
prorision  that  elections  of  assistants  contrary  to  this 
direct  use  of  the  charter  ahonld  be  void;  that  the  proee- 
eator  was  not  dnly  qualified — ^was   not  duly  elected, 
nominated,  or  constituted  an  assistant;  that  he  had  ill- 
<xmducted  himself,  and  was  notentitled  to  hold  his  office; 
tibat  there  was  just  cause  for  his  remoral;  i^t  he  was 
not  wrongfully  or  without  just  cause  remored;  that  the 
•oompany  had  considerable  property  real  and  personal, 
.and  the  care  and  distribution  of  yarions  charity  and 
ot^er  estate;  that  the  \rardens  are  elected  annually  by 
•ballot  from  the  Court  of  Assistants,  and  that,  according  to 
the  usual  course  and  routine,  a  person  coming  upon  this 
Court  would  be  elsoted  to  the  offices — ^fiist,  of  renter-war- 
<den,  an  ofilcer  who  is  treasurer  of  the  oompany,  and  has 
the  receipt  of  the  rents,  and  the  charge  of  those  and 
other  moneys  and  property  of  the  oompany  and  performs 
the  duties  of  the  office  in  person;  next,  that  of  quarter- 
warden,  an  officer  who  reoeiyes  the  quarterings,  which  he 
pays  oyer  to  the  rentw-worden;  afterwards  that  of  rey- 
warden,  who  has  the  care  of  the  common  seal  and 
archiyes;  and  finally,  that  of  prime-warden  or  master,  who 
presides  at  meetings  of  the  court  and  has  a  casting  yote, 
after  which  the  members  fall  back  into  the  court;  that  the 
assistants  manage  the  affairs  of  the  company,  and. con- 
trol the  expenditure  and  the  grant  of  pensions  and  relief 
to  decayed  members,  and  haye  the  general  goyemment 
of  the  oompany  and  the  trade,  possessing  and  exercising 
inter  alia  a  right  of  search  for,  and  seizure  of,  deceitful 
wares;  that  this  election  of  assistants  in  case  of  vacancy 
was  made  from  the  livery  according  to  seniorily,  in  case  of 
solvency  and  good  character,  and  the  office  is  held  for 
life;  but  that  in  case  of  misconduct,  causing  unfitness,  or 
other  sufficient  cause,  or  receiving  parochial  aid,  or  peti- 
tioning the  Court  for  relief,  the  assistant  would  no  longer 
receive  a  summons  to  attend  the  Court;  that  should  an 
assistant  come  to  decay,  and  petition  for  relief  out  of  the 
company's  funds,  he  is  considered  as  a  matter  of  course 
to  cease  to  be  a  member  of  the  Court  upon  receipt  of  his 
first  quarter's  pension,  and  the  vacancy  so  caused  is  at 
4mce  filled  up,  and  the  decayed  member  falls  back  into  the 
livery;  and  that  the  same  course  has  been  pursued  in  case 
of  misconduct  involving  unfitness  or  incompetence;  that 
on  the  28rd  of  July,  1799,  a  bye-law  was  made  in  pur- 
suance of  the  power  in  the  charter,  which  bye-law  has 
since  remained  in  force,  and  was,  as  above  set  set  forth, 
a  provision  against  insolvency;  that  the  prosecutor  pro- 
enured  Mb  election  and  admittance  by  fraudulently  repre- 
senting himself  to  be  solvent,  whereas  he  was  in  fact  in- 
solvent, and  his  creditors  never  received  payment  except 
of  a  dividend  of  2s.  8d.  in  the  pound  under  his  bankruptcy; 
that  he  afterwards,  on  the  80th  of  November,  1849,  was 
adjudicated  a  bankrupt  in  respect  of  debts  existing  at  the 
time  of  his  &Use  representation  of  sdlvenoy,  which  bank- 
ruptcy remains  in  force;  and  that  he  was,  at  a  subsequent 
meeting  of  the  Court,  duly  convened  and  held  before  the 
issuing  of  the  mandamus,  lawfully  removed;  and  that  for 
these  reasons  he  ought  not  to  be  restored. 

The  prosecutor  pleaded  to  this  return  two  pleas.  The 
first  traversed  the  statement  in  the  return  as  to  the  letters 
patent  being  insufficiently  set  forth.  It  also  alleged,  in 
effect,  that  the  prosecutor  was  duly  qualified;  duly  elected ; 
had  not  misconducted  himself;  was  duly  entitled  to  the 
office;  that  there  was  no  just  cause  for  his  removal;  that 
the  removal  was  vnnmgful  and  without  just  cause;  that 
no  sttoh  bye-law  was  made  or  in  tooe  at  the  time  when, 
Ac;  that  the  pgosoontor  4id  not  make  the  false  and 


fraudulent  statement  alleged;  that  he  was  duly  elected 
and  admitted,  and  not  through  any  fraud;  that  the  meet- 
ing of  the  Court  at  which  he  was  removed  was  not  duly 
convened,  and  that  he  was  not  removed  and  did  not  cease  to 
be,  but  at  the  time  of  the  teste  of  the  writ  was,  an  assist- 
ant, and  entitled  to  be  admitted  thereto.  The  second  plea 
alleged  that  the  prosecutor  was,  at  the  time  of  the  holding 
of  the  Court  at  which  he  was  removed,  an  assistant,  and 
entitled  to  be  summoned,  but  that  he  was  not  sum- 
moned thereto,  and  had  not  notice  nor  any  opportunity  of 
attending  thereat.  Upon  these  pleas  the  defendant  took 
issue. 

At  the  trial  a  special  verdict  was  found,  the  material 
points  of  which  may  be  stated  as  follows: — It  found  the 
charter  and  also  the  bye-law  in  the  terms  stated  in  the 
return.    It  stated  that  the  person  holding  the  office  of 
assistant  **  might,  by  reason  of  his  being  in  such  office,  be 
elected  to  the  office  of  renter-warden;  which  lost-men- 
tioned office  was  an  office  of  trust,  and  the  person  for  the 
time  being  holding  it  might,  by  virtue  of  such  office,  re- 
ceive large  sums  of  money  belonging  to  the  said  wardJens, 
&c.,  which  moneys  had  to  be  applied  for  charitable  pur- 
poses and  otherwise;"  that  the  prosecutor  was,  on  the 
28rd  of  April,  1649,  in  due  form  elected  an  assistant  by  a 
preliminary  resolution,  which  was  in  due  form  confirmed 
on  the  25th  of  July  following;  that  on  the  24th  of  Sep- 
tember he  made  a  representation  to  the  clerk  and  agent 
of  the  company  that  he  was  solvent;  that  in  consequence 
of  such  statement  he  was,  on  the  16th  of  October,  in- 
formed of  his  election  and  summoned  to  attend  a  Court 
on  the  20th  of  the  same  month,  which  he  did  accordingly, 
and  was  then  sworn  in,  and  acted  and  received  his  fee  as 
an  assistant;  and  that  he  was  again  summoned  to  attend 
and  attended  a  Court  on  the  6th  of  November,  when  he 
also  received  his  lee  and  acted  as  an  assistant;  tiiot  en 
the  dOi^  of  the  same  month  he  was  adjudicated  a  bank- 
rupt; thai  on  the  20th  of  December,  at  a  meeting  of 
assistants  held  without  any  sumnHwis  cc  notice  to  the 
prosecutor,  or  importunity  of  his  attending,  but  in  other 
respects  regular,  he  was  expelled.    As  to  the  qualifica- 
tion of  the  prcaeoution,  the  verdict  found  that  at  the 
time  of  the  first  resolution  for  his  election,  and  from 
thence  continually  up  to,  and  at  the  time  of,  his  alleged 
removal  from  the  office,  he  was  in  insolvent  circumstances 
and  unable  to  pay  his  creditors  20s.  in  the  pound,  and 
that,  during  all  such  time,  the  said  Kay  Binsdale  then 
owed  large  sums  of  mon^  on  judgments  and  otherwise 
to  divers  persons,  which  debts  have  always  remained  un- 
paid and  unsatisfied;  but  he  was  in  other  respects  duly 
qualified  to  be  elected  an  asslBtant.     l^e  verdict  also 
found  that    the   prosecutor,  after  the   passing   of  the 
resolution  of  the  28rd  of  April,  but  before  it  was  com- 
municated to  him — ^to  wit,  on  the  24th  of  September, 
1849 — in  answer  to  an  inquiry  which  Giles  Clarke,  the 
agent  of  the  defendants,  mode  of  him  as  to  his  solvency, 
represttited  and  stated  that  he  was  then  quite  as  solvent 
as  any  man  of  the  Court,  and  able  to  pay  his  creditors  20s. 
in  the  pound,  whereas,  in  truth,  he  was  then  largely  in- 
debted and  insolvent;  and  that  **  by  means  of  the  said 
&l8e  and  fraudulent  representations  the  said  Kay  Dinsdale 
induced  and  procured  the  said  then  wardens  or  keepexB 
and  assistants  to  admit  him  to  the  said  office  aforesaid;" 
that  the  said  Giles  Clarke,  as  such  derk  and  agent  as 
aforesaid,  after  the  making  of  the  representations,  and  in 
consequence  thereof,  caused  the  prosecutor  to  be  sum- 
moned to  attend  the  meetings  whidi  it  is  alleged  he 
attended,  and  caused  the  fact  of  the  election  to  be  com- 
municated to  him;  that  the  said  representations  were  not 
communicated  by  the  said  Giles  Clarke  to  the  Court  of 
the  company  until  the  20th  of  October,  1849,  which  was 
the  first  Court  held  after  they  were  made,  and  was  the 
Court  at  which  the  prosecutor  was  admitted. 

Upon  this  special  verdict  the  Court  of  Queen's  Bench 
gave  judgment  lor  the  prosaoutor,  and  awarded  a  peremp- 
tory mandamus.    The  oaie  was  abmaapfm,  by  tiie  pro- 
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ceeding,  substituted  for  a  writ  of  error  brought  into  the 
CJourt  of  Exchequer  Chamber,  who  reversed  the  decision 
of  the  Court  below.  The  present  appeal  was  then 
brought. 

H.  F,  Gibbons f  LanriCf  <$•  Sewell  appeared  for  the  plain- 
tiff in  error. 

Knowles,  Q.C,  ^  Rochford  \Clar1ie  for  the  defendants 
in  error. 

At  the  conclusion  of  the  argument  the  following  ques- 
tions were  submitted  to  the  learned  judges  who  were 
summoned  to  attend: — First,  is  the  bye-law  good  in  law? 
Secondly,  regard  being  had  to  the  facts  stated  in  the 
verdict,  was  the  plaintiff  removable  under  the  bye-law, 
assuming  it  to  be  good  in  law?  Thirdly,  ought  the 
plaintiff  to  have  been  heard  previously  to  removal? 
Fourthly,  having  regard  to  the  facts  stated  in  the  verdict, 
ought  the  Court  below  to  have  granted  a  peremptory 
mandamus? 

The  Lord  Chief  Justice,  Crompton,  J.,  and  Blackburn,  J., 
answered  the  first  and  second  questions  in  the  negative, 
and  the  third  and  fourth  questions  in  the  affirmative. 
The  Lord  Chief  Baron  answered  the  first  and  third  ques- 
tions in  the  affirmative,  and  the  second  and  fourth  in  the 
negative.  Williams,  J.,  answered  the  first  and  third 
questions  in  the  negative,  and  the  second  and  fourth  in 
the  affirmative.  Martin,  B.,  and  WiUes,  J.,  answered  the 
first  and  second  questions  in  the  affirmative,  and  the 
^hird  and  fourth  questions  in  the  negative. 

The  LoBD  Chakcellob. — ^The  question  in  this  case 
depends  ahnost  entirely  on  the  validity  of  the  bye-law; 
and,  again,  the  validity  of  the  bye-law  appears  to  me  to 
depend  on  the  meaning  of  these  words — ^viz.,  **  or  become 
otherwise  insolvent."    With  respect  to  the  construction  of 
these  words,  I  think  they  must  be  held  to  mean  notorious 
or  avowed  insolvency,  such  as  would  be  the  consequence 
of  a  public  stoppage  in  business,  or  of  a  trader  calling  his 
creditors  together  and  obtaining  time  or  terms  of  indul- 
gence, or  of  his  entering  into  a  deed  of  composition. 
Then  other  modes  of  avowed  insolvency  were  common  at 
the  time  of  the  passing  of  this  bye-law,  although  no  statute 
relating    to  insolvent  debtors,  as    oontrardistinc^uished 
from  bankrupts,  was  then  in  existence.    This  construction 
of  the  word  **^  insolvent,'*  as  meaning  avowed  or  notorious 
insolvency,  is  consistent  with  the  provision  for  restoring 
the  competency  of  the  trader  if  he  has  established  a  fair 
and  honourable  character  for  seven  years  subsequent  to 
his  bankruptcy  or  insolvency;   there  the  word  '*  insol- 
vency ''  must  mean  a  fax^  ascertained  at  some  period  of 
time  from  which  the  seven  years  may  be  computed.    Thus 
fairly  construed,  I  think  the  bye-law  is  good  and  reason- 
able, and  that  it  does  not  contain  any  element  of  uncer- 
tainty.   If  this  be  the  meaning  of  the  bye-law,  Mr.  Dins- 
dale  was  not  insolvent  within  such  meaning  at  any  time 
before  the  date  of  his  election  or  admission,  and  was  not, 
therefore,  in  my  judgment,  disqualified  by  the  operation 
of  the  bye-law.    It  is  unnecessary  to  consider  the  case  of 
fraud  alleged  in  the  return,  because  I  understand  the 
return  and  finding  of  the  jury  to  be  intended  to  state  that 
Kay  Dinsdale,  being  ineligible  within  the  true  meaning  of 
the  bye-law,  did,  by  means  of  false  and  fraudulent  repre- 
sentations of  his  solvency,  induce  or  procure  the  wardens 
or  keepers  and  assistants  to  admit  him  to  the  office.    But, 
if  it  had  been  necessary,  I  should  have  been  of  opinion 
that  the  answers  given  by  Mr.  Dinsdale  on  the  24th  of 
September,  1649,  to  the  questions  put  to  him  by  Mr. 
Clarke  (who  was  not  directed  or  authorised  by  the  Court 
to  make  any  such   inquiries)  were  not  su(^  false  and 
fraudulent  representations  as  the  Court  of  Wardens  and 
Assistants  oould  allege  were  made  with  the  view  of  in- 
ducing or  procuring  them,  and  by  which,  in  fact,  they 
were  induced  and  procured,  to  admit  Mr.  Dinsdale  to  the 
office.    Mr.  Dinsdale  was  elected  in  the  month  of  April, 
1849,  and  his  election  was  confirmed  in  the  month  of 
July,  1 849.    He  was  admitted  to  the  office  on  the  20th  of 


October,  1849,  and  the  return  states  that  on  the  20th  of 
December,  1849,  the  Court  of  Wardens  and  Assistants  did 
resolve  and  determine  that  Mr.  Kay  Dinsdale  should  be 
removed  and  discharged  from  being,  and  should  no  longer 
be,  one  of  the  assistants  of  the  said  art  or  mystery.  Mr. 
Dinsdale  was  not  summoned,  nor  was  any.  opportunity 
afforded  to  him  of  being  heard  against  this  order  of  re- 
moval, which  does  not  treat  the  original  election  as  void, 
on  the  ground  of  Mr.  Dinsdale  being  ineligible.  Under 
these  circumstances,  I  am  of  opinion  that,  even  if  my  con- 
struction of  the  bye-law  be  not  the  right  one,  and  if  Me. 
Dinsdale  was  disqualified  by  insolvency,  yet  that,  as  he 
was  admitted  to  the  office  without  fraud,  he  oould  not  be 
legally  removed  from  it  without  being  heard  in  his  de- 
fence. I  am,  therefore,  of  opinion  that  the  judgment  of 
the  Exchequer  Chamber  ought  to  be  reversed,  and  that  of 
the  Queen's  Bench  affirmed,  and  that  a  peremptory  man- 
damus should  issue. 

Lord  Bbouoham  and  Lord  Weksleydale  concurred. 

Lord  Chelhsfobd,  upon  the  oonstruction  of  the  bye- 
law,  differed  from  their  Lordships.  He  was  of  opinion 
that  it  referred  to  secret  as  well  as  private  insolvency. 
His  Lordship,  however,  thought  that  the  Court  of  AsQiet- 
ants,  having  once  elected  Mr.  Dinsdale,  had  no  power  to 
remove  him. 


L.C. 
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Banhrvptcy — Practice — Payment  by  mUtalte  to  CJ^ief 
BegUtrar^s  acconnt — Order  to  refund, 

A  9vm  of  money  having  been  paid  to  the  account  of  the 
Chief  Begigtrar  in  Bankruptcy  by  rndstake,  under  the  Bank" 
rupt  Act,  1849,  #.  54,  nhieh  amount  Itad  been  disallowed 
by  the  Commissioner,  the  Lord  Cliancellor  made  an  order 
for  the  sams  to  be  refunded. 

Be  6 ex  made  an  application  on  behalf  of  Mr.  Whit- 
more,  the  official  assignee,  for  an  order  for  the  repayment 
out  of  the  account  of  the  Chief  Registrar  in  Bankruptcy 
of  the  sum  of  £102,  which  had  been  paid  in  under  the 
Bankrupt  Law  Consolidation  Act,  1849,  s.  54,  under  a 
misapprehension  of  the  amount  of  per-centage  on  the 
estate  of  a  bankrupt,  which  per-centage  was  regulated 
by  a  General  Order  of  the  Slst  of  May,  1860.  The 
amount  had  been  disallowed  by  the  Commissioner.  He 
refered  to  ss.  33  and  35  of  the  Act  of  1849,  and  to  sect. 
38  of  the  Act  of  1861.  There  was  a  difficulty  in  the 
Registrar's  Office  in  refunding  the  money  without  the 
order  of  the  Lord  Chancellory  hence  the  present  applica- 
tion. 

The  LoBD  Chancellob  doubted  his  jurisdiction  to 
make  such  an  order,  but  allowed  the  case  to  be  mentioned 
again. 

July  31. — Be  6 ex  now  mentioned  the  matter  again^ 
and  referred  to  similar  orders  which  had  been  made. 

The  LOBD  Chancellob. — ^You  may  take  the  order. 


Ex  parte  Ludbbook. 


July  30. 


L.C. 

Bankntptcy-^AnnuUing  before  advertisement — Consent  of 

creditors. 

The  Court  rtill  not  make  an  order  for  annulling  an  ad- 
judication in  bankruptcy,  with  the  alleged  consent  of 
creditors,  before  advertisement. 

This  was  an  application  to  annul  an  adjudication  in 
bankruptcy  by  a  creditor  who  had  proved,  with  the  oon* 
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sent  of  the  bankrupt  and  the  official  assignee.  It  was 
stated  that  the  creditors  were  willihg  to  accept  a  compo- 
sition of  9s.  in  the  pound.  The  bankruptcy  had  not 
been  adyertised.  Mr.  Commisnoner  Goulbum  had  refused 
to  interfere. 

Sargood,  for  the  petitioning  creditor,  submitted  that 
the  Court  had  power  to  annul  by  consent,  and  referred  to 
the  Bankrupt  Act,  1849,  s.  230,  and  the  Act  of  18G1,  s. 
110. 

Barley,  for  the  official  assignee. 

Boxhurghy  for  the  bankrupt. 

The  Lord  Chancellor  said  that  there  was  no  evi- 
dence that  the  consult  of  all  the  creditors  had  been 
obtained,  and  being  of  opinion  that  the  Commissioner 
had  no  power  at  that  stage  of  the  proceedings  to  order 
the  fiat  to  be  annulled,  declined  to  make  any  order.  The 
official  assignee  to  haye  his  costs. 


I^C.  July  31. 

Be  Cardiff  Coke  and  Coal  Company  (Limited}. 

Ex  parte  Norton. 

Winding^p—Paid^p  $hare$ — Beturn  of  capital — Call — 

Companies  Act,  1856. 

miere  a  joint  stock  company^  limited^  rclmse  sluires  are 
fully  paid  vp,  has  sold  its  business  to  ancther  company ^ 
and,  as  part  of  tlie  consideration,  the  paid-up  shares  of 
the  purchasing  company  were  allotted  to  the  shareholders 
of  the  old  company  in  the  proportion  of  one  share  to  every 
two  shares  held  by  each  share1u>lder  in  the  old  company, 
en  the  winding-up  of  the  old  company,  the  Court  wUl  net, 
if  satisfied  of  the  bona  fides  of  the  tranter,  consider  sueh 
an  allotment  of  shares  as  a  return  of  capital  of  the  old 
company,  or  treat  the  shares  in  that  company  as  not  fully 
paid  up. 

An  application  for  a  oaU  order  on  the  shareholders 
under  such  circumstances  refused. 

la  1858,  the  Cardiff  Preeenred  Coal  and  Coke  Company, 
Limited,  was  established,  and  registered  under  the  Com- 
panies Act,  1856,  and  the  shares,  of  i£5  each,  were  all 
paid  up.  In  1860  the  business  and  maohineiy  of  the 
said  company  were  transferred  to  the  Crown  Company 
in  consideration  of  a  sum  of  money,  and  of  certain  £5 
shares  in  the  Crown  Company,  taken  as  paid  up.  The 
money  paid  was  to  discharge  the  debts  of  the  Cardiff 
Company,  and  it  was  arranged  that  the  shares  of  the 
Crown  Company  were  to  be  distributed  among  the  Cardiff 
Company  shareholders  in  the  proportion  of  one  to  eyery 
two  Cardiff  shares  held  by  them.  They  were  accordingly 
registered  as  shareholders  in  the  Crown  Company  for  half 
their  paid-up  shares  in  the  old  company.  In  1862  an 
order  was  made  for  winding-up  the  Cardiff  Company,  and 
an  application  being  made  to  the  Commissioner  in  Bank- 
ruptcy for  an  order  for  a  call,  he  directed  a  call  of 
78.  6<L  a  share  to  be  made  on  the  Cardiff  shareholders,  on 
the  ground  that  the  transaction  was  a  return  of  capital 
to  the  amount  of  ilt50  per  cent,  by  the  Cardiff  Company. 

From  this  order  tiie  present  appeal  was  brought. 

Be  Ocx  appeared  for  the  appellant. 

Bomburgh,  for  the  official  liquidator. 

Be  Qex,  in  reply. 

The  Lord  Chancellor  considered  the  Commissioner's 
order  would  be  the  most  conyenient  and  the  wisest  course 
to  adopt,  but  it  was  not  warranted  by  the  statute.  The 
case  before  the  Court  appeared  to  be  a  hond  fide  one,  and 
his  Lordship's  remarks  had  no  application  to  the  case  of 
money  returned  in  order  to  eyade  the  statute.  This  was 
a  case  of  a  hond.  fide  sale  of  part  or  the  whole  of  the  pro- 
perty of  one  company  to  another.  Part  of  the  considera- 
tion consisted  in  the  transfer  of  certain  shares  from  the 
new  company  to  the  old,  and  the  transfer  was  of  such  a 


nature  as  admitted  of  the  shares  being  distributed  among 
the  shareholders  of  the  purchasing  company.  This  was 
not  a  return  of  capital;  and  unless  they  were  shares 
on  which  something  remained  due,  according  to  the 
original  contract,  there  could  be  no  liability  in  the  share- 
holders of  the  old  company  to  answer  the  caU.  The 
money  due  on  the  original  contract  had  been  hond  fide 
paid  up,  and  in  respect  of  that  there  was  no  liability. 
With  respect  to  the  acquired  proi)erty,  a  liability  existed, 
but  not  a  personal  liability  on  the  shareholders  whose 
shares  had  been  paid  up.  His  Lordship  cculd  not,  there- 
fore, justify  the  order  of  the  Commissioner,  which  must 
be  discharged. 


L.C. 


May  28;  July  30. 
Woodward  t.  Woodward." 


Husband  and  wife — Advance  to  husband  out  of  separate 

estate —  Loan  or  gift. 

A  married  woman  made  an  advance  to  Iter  husband. out 
of  the  income  of  her  separate  estate  to  enable  him  to  meet 
certain  liabilities.  He  aftemards  died,  and  a  suit  was 
instituted  for  the  administration  of  his  estate.  His  icife 
claimed  to  come  in  as  a  creditor  against  the  estate  qf  ha\ 
deceased  husband  in  respect  of  the  sum  advanced.      ,   ;    . 

Held,  that  as  the  evidence  showed  that  the  transaction: 
was  in  tJie  nature  of  a  loan  to  the  husband,  and  not  a  gift^- 
the  claim  of  the  widow  must  be  allowed. 

This  was  an  appeal  from  a  decision  of  Vice-chancellor 
Stuart. 

The  question  in  the  case  was  whether  Mrs.  C.  Hogg 
was  entitled  to  proye  as  a  creditor  against  the  estate  of 
her  deceased  husband,  Mr.  Woodward,  in  respect  of  a  sum 
of  i£600,  part  of  the  income  of  her  separate  estate,  which, 
as  she  alleged,  she  had  lent  to  him.  The  suit  was  insti- 
tuted for  the  administration  of  Mr.  Woodward's  estate,' 
and  eyidence  was  adduced  on  behalf  of  Mrs.  Hogg  to 
show  that  the  payment  of  the  sum  in  question  was  only 
a  loan,  and  on  ti^e  other  hand  to  show  that  it  was  in- 
tended for  a  gift.  The  Yice-Chancellor  held  that  Mrs. 
Hogg's  claim  was  well  founded. 

The  facts  of  the  case,  and  the  material  parts  of  the 
eyidence,  are  stated  in  t^e  Lord  Chancellor's  judgment. 

Malins,  Q.C.,  and  Freeman,  appeared  for  the  appellants. 

Bacon,  Q.C.,  and  Surrage,  supported  the  order  of  the 
Yioe-Chancellor. 

Craig,  Q.C.,  and  Boberts,  for  the  representatiyes  of  Mr. 
Woodward. 

Dreeman,  in  reply. 

The  Lord  Chancellor. — In  this  case  the  i^>plicant, 
Mrs.  C.  Hogg,  formerly  Mrs.  Woodward,  claims  to  proye 
a  sum  of  ilt6()0  as  a  creditor  on  the  estate  of  her  deceased' 
husband.  Upon  her  marriage  with  the  testator,  Mr.- 
Woodward,  whose  estate  this  suit  is  brought  to  administer, 
a  settlement  was  made  by  which  a  considerable  property 
of  which  Mrs.  Woodward  was  then  possessed  was  secured 
to  her  separate  use.  The  income  of  her  separate  estate 
was  large;  she  had  the  uncontrolled  disposal  of  it;  she 
had  a  separate  banking  account,  and  in  eyery  respect 
dealt  wil^  it  as  a  feme  sole.  In  the  month  of  August, 
1856,  Mr.  Woodward,  her  husband,  was  pressed  for  pay*  - 
ment  of  a  bond  debt  of  £2,000.  The  money  had  been 
borrowed  by  him  from  a  gentleman  of  the  name  of 
Holmes,  at  Bristol,  and  Mr.  Holmes  brought  an  action  to 
reooyer  the  money  secured  by  the  bond.  A  gentleman  of 
the  name  of  Beyan,  a  solicitor  at  Bristol,  was  Holmes's 
attorney  in  that  action.  Mr.  Woodward  was  unable  to 
pay  the  money,  and,  being  much  pressed,  he  receiyed 
from  his  wife,  Mrs.  Woodward,  a  cheque  upon  her  bankers 
for  the  sum  of  £600.  He  took  that  cheque,  together 
with  £400  of  his  own  money,  and  paid  it  to  Tdi.  Beyan 
on  account  of  the  creditor,  in  part  payment  of  the  debt, 
being  a  discharge  of  one  moiety.    Mr.  Woodward  died 
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not  long  afterwards.  No  claim  was  made  by  the  widow 
for  Bome  time.  She  has  now  daimed  against  the  estate 
of  her  deceased  husband  the  repayment  of  that  sum  of 
£600,  as  being  money  lent  to  him.  Wisely  or  unwisely, 
fhi^  Court  has  firmly  established  the  independent  per- 
sonality of  a  fem^  covert  with  respect  to  property  settled 
to  her  separate  use.  It  is  a  remarkable  instance  of  legis- 
lation by  judicial  decision.  The  old  common  law  has 
been  entirely  abrogated,  and  the  power  of  the  wife  to 
contract  wiUi  her  husband  has  been  established.  I  do 
not  go  so  far  as  to  say  that  in  the  bare  case  of  a  sum  of 
money,  part  of  the  income  of  her  separate  estate,  being 
handed  over  by  the  wife  to  the  husband,  this  Court  would, 
of  necessity,  raise  an  assumpsit  for  the  repayment;  but  it 
IB  quite  dear  and  well  settled  that  if  money,  part  of  the 
income  of  her  separate  ettate,  be  handed  over  by  the 
wife  to  the  husband  upon  a  contract  of  loan,  she  may  sue 
her  husband  in  respect  of  that  contract.  Now,  the  eyi- 
dence  upon  the  subject  of  this  payment  stands  thus: — 
First,  lbs.  Woodward  has  made  an  affidavit  in  which  she 
deposes  distinctly  that  the  £600  was  lent  to  her  husband 
upon  his  engagement  to  repay  it.  But  the  most  conclusive 
testimony  is  that  given  by  Mr.  Bevan,  the  attorney  of  the 
creditor;  for  he  says  that  when  Mr.  Woodward  produced 
the  cheque,  together  with  the  £400,  making  up  the 
sum  of  £1,000,  he  told  Mr.  Bevan  that  it  was  money 
which  he  had  been  obliged  to  borrow  from  his  wife, 
or,  as  the  witness  says,  his  wife's  trustees.  Upon 
the  other  hand,  there  is  the  affidavit  of  the  son 
of  Mr.  Woodward,  who,  at  the  time  of  which  he 
speaks,  must  have  been  a  very  young  man,  who  si^ 
that,  in  conversation,  after  the  death  of  his  father,  Mrs. 
Woodward  spoke  of  the  money  as  money  which  she  had 
given  to  the  testator.  I  need  not  observe  that  it  is  ex- 
tremely difficult  to  put  any  great  reliance  upon  the  use 
of  the  word  *'  given  ''  in  a  conversation,  supposing  even 
that  that  conversation  k  accurately  represented  by  the 
witness.  Neither  in  effect  would  it  be  material;  because 
if  there  was  a  contract  of  loan,  the  effect  of  that  con- 
tract would  not  be  done  away  with  by  Mrs.  Woodward 
telling  the  son  of  the  borrower  that  she  had  given  the 
money.  A  witness,  also,  a  maid  servant,  deposes  in  a  simi- 
lar manner,  that  Mrs.  Woodward,  enumerating  what  she 
had  done  for  the  testator,  spoke  of  her  having  given  him 
a  sum  of  £600.  To  that  a  similar  observation  is  applica- 
ble. In  addition  to  that,  there  is  the  testimony  of  the 
solidtor  of  Mr.  Woodward  and  of  his  brother,  which 
merely  proves  this  fact,  that  shortly  before  his  death  the 
testator  enumerated  with  great  distinctness  and  particu- 
larity all  the  debts  that  he  owed,  even  down  to  the 
ordinary  weekly  payments  that  were  due,  but  in  that 
enumeration  did  not  include  this  £600  fiom.  his  wife. 
That  amounts  to  little  or  nothing,  and  does  not  affect  tiie 
question — ^the  mere  circumstance  that  the  testator  did 
not  include  this  debt  among  the  other  debts  that  he  owed, 
supposing  there  be  evidence  that  it  was  a  debt,  and 
ndther  a  gift  nor  a  oontribntion  to  the  housdiold  ex- 
penses. Upon  tiie  whole  case,  I  am  bound  to  say  that  I 
think  the  distinct  oath  of  Mrs.  Hogg  is  corroborated  and 
confirmed  in  the  strongest  manner  l^  the  testimony  of 
Mr.  Bevan,  which  is  direct  testimony,  proving,  out  of  the 
mouth  of  the  testator,  the  borrower  himself,  the  existence  of 
an  engagement  to  repay;  and  I  am  Idierefore  obliged  to 
come  to  the  oondnsion  that  the  wife  is  a  oseditor  of  the 
husband's  estate,  and  that  her  daim  in  leepeat  of  the 
£600  must  be  allowed. 

Solidtors  for  the  plainliff.  Milliard,  Bale,  ^  Strettan. 

Solidtors  for  the  defendants,  Sawyer  Sf  BrettelL 


L.C. 


IJx  parte  Spye;r,      May  G;  July  30. 
Me  Josephs. 

JBanhruptcp — Thist  deed — JElffect  of  jpower  to  pay  eer- 
tmin  erediton  in/M^JBoHhruptey  Act,  1861,  «.  197. 
WAm  •  deed  of  trust  fpr  the  benefit  of  eredUors  eon- 


tains  a  power  for  the  trustees  to  pay  in  full  all  creditors 
under  £10,  such  a  power  is  inconsistent  with  the  general 
purport  of  the  deed,  and  with  the  enactments  of  the  bank- 
rupt law,  and  cannot  be  exercised  by  the  trustees,  but  it 
forms  no  objection  to  the  validity  of  the  deed. 

The  effect  of  trust  deeds  wider  the  Bankruptcy  Act, 
1861,  commented  on. 

By  an  indenture  dated  the  5th  of  September,  1892, 
between  Walter  Josephs  of  the  1st  part;  Jones  Spyer, 
described  as  trustee  for  himself  and  the  rest  of  the  credi- 
tors of  the  said  W.  Josephs,  of  the  2nd  part;  and  the 
several  other  persons,  also  creditors,  who  subscribed  the 
deed,  of  the  drd  part, — after  redting  that  the  said  W. 
Josephs  was  indd>ted  unto  lAie  seveocal  perstms,  partiea 
thereto  of  the  2nd  and  8rd  parts,  in  the  sums  menticmed, 
which  he  was  unable  to  pay  in  full,  and  had  agreed  to 
assign  all  his  estate  and  effects  unto  the  said  Jones  Spyer 
for  the  benefit  of  his  creditoiB,  as  thereinafter  menticoied, 
the  said  W.  Josephs  thereby  assigned  unto  the  Isaid  Jones 
Spyer  ''all  the  stock-in-trade,  goods,  debts,  securities 
for  money,  &c.,  documents,  and  cJl  other  his  estate  and 
effects  (except  leasehold  estates  and  shares  in  any  com- 
pany), unto  the  said  Jones  Spyer,  upon  trust  to  collect 
and  recdve,  or  sell  and  dispose  of  the  same,  and  stand 
possessed  of  the  proceeds,  upon  trust  to  reimburse  him- 
self all  costs  and  expenses,  and  also  to  pay  all  salaries, 
wages,  charges  and  allowances,  &c;  and  to  pay,  retain, 
and  satisfy,  rateably  and  proportionately,  and  without 
any  preference  or  priority  to  the  said  Jones  Spyer  and 
the  other  persons  parties  hereto  of  the  3rd  part,  who 
should  execute  the  deed,  the  several  debts  set  opposite  to 
their  respective  names  in  the  schedule,  and  all  other  the 
creditors  of  the  said  W.  Josephs;  and  to  pay  the  sur- 
plus (if  any)  unto  the  said  W.  Josephs."  After  several 
other  usual  clauses  was  the  following: — ^''Provided  al- 
ways, and  it  is  hereby  agreed,  that  it  shall  be  lawful  for 
the  said  J.  Spyer  to  require  the  amount  of  any  debt  or 
debts  of  any  of  the  several  creditors  parties  hereto  to  be 
verified  by  a  solemn  dedaration,  or  in  such  other  manner 
as  to  the  said  trustees  shall  seem  expedient;  and  in  the 
event  of  any  snoh  creditor  or  creditors  refudng  or  doling 
so  to  verify  his  or  their  debt  or  debts,  or  declining  to 
cute  these  presents,  then  such  creditor  or  creditors  so 
fusing  or  declining  lAuiIl  lose  all  benefit,  dividends,  and 
advantages  to  be  derived  from  <ir  otherwise  claimed  tu^er 
these  presents," — with  a  power  fxx  the  said  J.  Spyer  to 
pay  such  last-mentioned  dividend  or  dividends  to  IJie  said 
W.  Josephs,  and  to  make  such  arrangements  with  the 
creditors  whose  debts  were  under  £10,  and  to  pay  the 
costs  (if  any)  of  the  oreditors  proceeding  against  the  said 
W.  Josephs  for  the  recovery  of  their  debts.  The  deed 
also  contained  a  rdease  by  the  creditors,  parties  thereto 
of  the  2nd  and  8rd  parts. 

J.  Spyer,  the  trustee,  i^ypeared  in  the  schedule  as  a 
creditor  for  £300.  He  i»esented  a  petition  in  January 
last,  bating  that  certain  creditors  claimed  a  spedfic  Uea 
on  the  proceeds  of  certain  goods  which  he  claimed  as 
part  of  Josephs'  estate,  divisible  among  his  creditors 
under  the  trusts  aforesaid,  and  praying  a  declarati<ni  ao- 
cordingly.  The  petition  came  on  before  Mr.  Commissioner 
Fane,  who  considered  that  several  of  the  provisions  of 
the  Act  of  1861  had  not  been  complied  with,  and  made 
an  order  dismissing  the  i>etition  wii^  costs,  to  be  paid  by 
the  petitioner,  with  liberty  to  retain  t^  same  out  of 
Josephs'  estate. 

From  that  order  the  present  appeal  was  brought. 

Bacon,  Q.C,  and  Boxbwrgh,  in  support  of  the  appeal, 
contended  that  the  deed  did  not  provide  for  the  relief  of 
all  the  creditors;  that  it  was  not  signed  by  the  requisite 
number;  and  that  if  the  deed  were  good,  the  respondents 
w^re  parties  over  whom  the  Court  had  no  jurisdictian, 
unless  they  chose  to  submit.  They  referred  to  the  Bank- 
ruptcy Act,  1861,  ss.  197, 136;  Whitmore  v.  Tutfuamd,  8 
I  De  a.  F.  k  J.  107;  9  W.  B.  488. 
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Sargood,  for  the  respondente^  sabmitted  that  the  deed 
did  not  fulfil  the  re(|airements  of  the  192nd  section: 
Gardner  v.  Chapmany  8  C.  B.  N.  S.  317. 

Soxburghf  in  reply. 

July  30. — ^The  Lord  Chancellor. — ^This  wa»  an  ob- 
jection to  the  Yalidity  of  a  trust  deed  founded  on  the  cir- 
onm stance  that  in  the  deed  a  power  is  g^ren  to  the  trustee 
<d  paying  in  ftdl  creditors  under  £10.  It  is  a  power 
without  any  obligation  to  exercise  it — a  power  committed 
entirely  to  the  discretion  of  the  trustee.  It  was  said  thst 
ta  pay  these  creditors  in  fuH  was  at  Tarianoe  with  the 
rule  of  administration  in  bonkruptGy,  and  that  theref <»e 
the  deed  was  avoided.  If  it  had  been  a  trust  or  abaolnte 
dixeetion  to  pay,  there  might  have  been  ground  for  the 
objeetion;  but  inasmuch  as  the  deed  professes  only  to 
giye  liberty  to  the  trustee,  if  the  exerdse  of  that  liberty 
be  at  Yariance  with  the  daij  and  obligation  of  the  trustee 
OB  declared  by  the  rest  of  the  deed,  and  the  latw  apfdicable 
to  it^  then  the  liberty,  being  repugnant  to  the  higher 
duty,  is  simply  a  power  which  the  trustee  has  no  right  to 
exercise.  I  must  therefore  hold  that  the  power  is  no  ob- 
jection to  the  yalidity  of  the  deed,  but  that  the  power, 
being  repugnant  to  the  duty  of  the  trustee,  cannot  be 
exercised  by  the  truste&  Much  misapprehension  has 
aariaen  with  regard  to  these  trust  deeds  from  not  attending 
to  the  fun  effect  of  the  197th  section  of  the  Act  of  1861. 
ThezB  is,  undoubtedly,  some  obscurity  in  the  antecedent 
enactments  of  section  192,  arising  in  a  great  degree  from 
amendments  and  alterations  that  were  made  in  the  lan- 
guage of  the  original  bOl,  but  nerertheless  it  is  olearthat 
the  q^eration  and  effect  of  a  trust  deed  duly  registered 
in  oonfonnity  with  section  192  are  defined  with  aoeuraey 
by  the  197th  section.  If  a  deed  has  been  duly  and  com- 
pletely registered  under  section  192,  that  deed  has  the 
full  operation  and  effect  attributed  to  it  by  Uie  197th, 
and  it  sul^'ects  the  whole  estate  and  effects  of  the  debtor 
to  be  api^ed  fcnr  the  benefit  of  his  creditors;  and  the 
rights  of  the  creditors  are  defined  by  and  must  be  col- 
lected from  the  197th  section.  Greditoni  under  a  deed  of 
trust  are  put  in  the  same  positicni  in  which  creditors  under 
a  fiat  are  placed  by  the  bankrupt  law.  Secured  creditc»a, 
therefine,  rank  under  the  deed  el  trust  foe  the  amount 
remaining  after  deduction  of  the  whole  of  their  seouritieB. 
With  regacd  to  the  doubt  that  has  been  suggested  whether 
the  deed  of  trust  affects  the  whole  of  the  estate  of  the 
bankrupt,  it  is  positively  dedazed  by  section  197  that  the 
oteditoHiehaTlhaye  the  benefit  in  like  manner  as  if  the  debtor 
had  been  adjudged  a  bankrupt,  and  that  the  trustees  and 
the  creditors  shall  have  the  same  powers,  rights,  and  reme- 
dioB  with  respect  to  the  debtor  and  his  estate  aod  effects 
(words  wluch  axe  used  without  any  quaiifieation  or 
deduction),  and  the  collection  or  recovery  of  the  some,  as 
axe  possessed,  or  may  be  used  ov  exerdsed  Ity,  assignees 
or  oxeditoa  with  respect  to  tiie  bankrupt  or  his  actsy 
estate,  and  effects  in  bankruptey.  Then  followa  a  dizeo- 
tioa  that,  except  the  deed  diiects  otherwise  with  respect 
to  jurisdiction,  the  Court  in  bankruptcy  AaJl  luvve 
l^anazy  juxisdutian  to  dedde  eveiy  question.  Now ,  that 
exoepti^i  ref en  to  what  may  yery  naturally  be  pot  into 
a  deed — a  proviso  for  questioiui  being  settled  by  arbftra- 
tion.  It  may  be  also  possible  that  some  different  rale  of 
administration  may  be  adopted — se^  for  example,  that 
there  should  be  no  distinction  between  joint  and  separate 
cxediton;  but  the  whole  ^ect  of  this  197th  section,  if  it 
be  properiy  attended  to,  oonstmed,  and  appreciated,  is  to 
giro  to  the  deed,  the  moment  xl  attaina  ibe  dharacter  of 
being  a  duly  registered  deed,  a  omnprehensive  effect  upon 
all  t^e  estate  and  eff eots  of  itbe  d^tor,  and  the  particular 
operation  of  making  the  position  and  relatiyo  rights  of 
the  trmtees  and  creditoni  okriining  under  it  Idte  some  as 
the  rights  of  assignees  and  creditors  vndw  a  fiat.  This 
ia  still  further  exemplified  by  the  200th  section;  for  wheze 
it  ie  not  competent  to  hare  a  deed  that  shall  answer  en- 
tiadj  the  requisites  of  the  192nd  sectton,  tin  modial  deed 


which  is  given  by  the  schedule  conveys  aU  the  estate 
and  effects  of  the  debtor  in  like  manner  as  if  he  had 
become  a  bankrupt.  It  is  further  ilhutrated  by  the 
198th  section,  which  deprives  the  creditor  who  has  as- 
sented to  the  deed  of  trust,  or  is  bound  hy  the  deed  of 
trust,  from  having  recourse  to  any  pzooess  whatever, 
either  against  the  estate  or  the  person  of  the  debtor.  I 
am  therefore  of  opinion,  in  the  present  case,  that  the 
objection  is  not  well  fomnded.  The  deed  of  trust  statee 
an  intention  to  have  the  whcde  estate  of  the  debtor  ad- 
ministered as  if  it  were  a  case  of  bankruptcy,  and  that 
the  debts  shall  be  paid  to  the  creditors,  and  aU  qaestioBS 
relating  to  the  trust  estate  decided  ooeording  to  Sngliah 
bankrupt  law.  The  particular  power  or  liberty  given  to 
the  trustees  is  therefore  repugnant  to,  and  inconsistont 
with,  the  general  tenor  of  the  deed,  and  with  the  enact- 
ments under  which  the  deed  now  comes.  I  therefine 
hold  that  that  power  cannot  be  exercised,  and  that  it 
forms  no  objection  to  the  validity  of  the  deed,  and  the 
capacity  of  registering  it  under  the  statute. 

Solicitors  for  the  petitioner,  Tsnqueray,  Winaume^  Jf' 
Sanhury,  « 

Solicitors  for    the  respondents,  Ltmrenee^  Plsm$f  ^ 
Boye^. 


L.J. 


April  15, 16, 18;  June  27. 

ORAHAM  V,  WlOKHAM. 


SsitUment —  Con9tTmfti0%^'€s9eiiant  to  pay  money — SotUh 

faetion. 

The  testator^  on  the  marr%a§i  of  hit  eon  C,  eownanted 
with  the  tnutees  of  C!i  settlement  that  he  wo^ld  by  his  will 
boqueath  to  hi$  son  C,  or  his  intended  wife,  the  sum  of 
£2,500  to  be  held  upon  the  trusts  of  the  settlement;  and 
on  the  marriage  of  another  son^  J.,  he  covenanted  with  the 
trustees  of  J*s  settlement  that  his  executors  should,  within 
six  months  after  his  death,  pay  to  the  said  trustees  the 
sum  of  £2,500. 

By  his  wiU  the  testator  appointed  to  each  of  his  sons, 
C,  ^  J.,  the  sum  of  £2,500,  out  of  a  fund  over  which  he 
had  a  power  of  appointment  among  his  children,  and  to 
which  his  children  were  entitled  in  default  of  appoint- 
ment, and  declared  that  such  appointment  should  be  taken 
infuU  discharge  of  the  covenants  above-mentioned. 

Held,  that  the  above  appointments  were  not  a  satisfac- 
tion of  the  covenants,  and  that  the  covenantees  were  entitled 
to  prove  as  specialty  creditors  against  the  testator's  estate, 

Thkwae  an  appeal  by  a  simple  odntraot  creditor  <^ 
James  Widcfaam  from  an  order  of  the  Master  of  the 
BoUs,  allowing  two  debts  of  £2,500  and  £2,500  to  be 
proved  ae  spedaUy  debts  in  a  suit  fdr  the  administration 
ol  tile  testator's  estate. 

Tb»  facts  and  arguments  ore  fuBj  and  soffidentiy 
stated  in  the  judgment  of  Lord  Juetice  Turner. 

BoU,  Q.C.,  X  mnde  Palmer,  Q.C.,  and  Welford,  tcft 
the  appeUant. 

The  SoUtitor- General,  and  G,  Lake  Rueull,  for  Ghailea 
and  John  Wiokham. 

Sehvyn,  Q,C.,  and  SwaneUm,  for  tiw  plaintiff. 

The  following  cases  were  cited: — Logan  v.  WienhoU, 
'  1  CI.  &  Fin.  611 ;  Fortescue  v.  Hennah,  19  Ves.  67;  Bailey 
V.  Lloyd,  5  Buss.  330;  Byre  v.  Monro,  3  Kay  k  Job.  805, 
5  W.  E,  870;  Eccles  v.  Cheyne,  2  Kay  &  J.  676;  Carver  y, 
Bowles,  2  Buss,  k,  HyL  301 ;  Blacket  v.  Lamb,  14  Beav. 
482;  Griffiths  v.  GaU,  12  Sim.  327. 

June  27. — ^TummER,  LJ^. — ^Tfais  m  an  appeal  in  a  snii 
iastitBted  Iff  a  creditor  of  James  Wiokham  the  elder, 
agaittBt  his  execntoeB,  James  Wiokham  (who  ia  sinee  dead)» 
John  Wickham,  and  Charles  Wlckhom,  ood  other  partieB^ 
for  the  adminitftnition  of  his  estate.  The  Of^eal  is 
brought  1^  one  of  the  simple  controet  oreditMB  ol  Kha 
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testator,  who  lias  come  in  under  the  decree;  and  it  com- 
plains of  an  order  made  by  the  Master  of  the  Bolls  upon 
a  motion  to  yaiy  the  chief  clerk's  certificate,  and  upon 
the  hearing  of  the  cause  upon  further  consideration.    By 
this  order  his  Honour,  so  far  as  respects  the  motion,  re- 
fused to  yazy  the  certificate,  in  so  far  as  it  found  each  of 
the  defendants  John  Wickham  and  Charles  Wickham  to 
be  specialty  creditors  of  the  testator's  estate  for  the  sum 
of  £2,500;  but  varied  the  certificate  by  striking  out  so 
much  thereof  as  charged  the  defendants  John  Wickham 
and  Charles  Wickham  with  the  sum  of  £2,500  received 
by  them  respectively  from  the  trustees  of  the  testator's  mar- 
riage settlement,  and  so  much  thereof  as  found  the  defend- 
ant John  Wickham  to  be  indebted  to  the  testator's  estate  in 
the  sum  of  £531  19s.  Id.,  the  defendant  Charles  Wickham 
to  be  so  indebted  in  the  sum  of  £137  4s.  Sd.,  and  the 
estate  of  the  late  defendant  James  Wickham  to  be  also 
so  indebted  in  the  sum  of  £1,440  Os.  8d.;  and,  so  far  as 
respects  the  further  consideration,  his  Honour  gave  direc- 
tions for  the  distribution  of  the  assets  in  conformity  with 
what  he  had  decided  upon  the  motion.     Questions  as  to 
the  rights  and  liabilities  of  the  defendants  John  Wick- 
ham and  Charles  Wickham  in  respect  of  the  sums  of 
£2,500  and  £2,500,  and  as  to  their  liabilities  and  the  lia- 
bility of  the  estate  of  the  late  defendant  James  Wickham 
in  respect  of  the  several  other  sums,  arise  under  wholly 
different  circumstances.    As  to  the  two  sums  of  £2,500, 
it  appears  that  James  Wickham  the  elder,  under   the 
settlement  made  upon  his  marriage  in  the  year  1818,  had 
a  power  of  appointment  amongst  his  children  over  a  sum 
of  £4,000,  increased  afterwards  by  other  additions  of  the 
settled  property  to  the  sum  of  £9,500,  to  which  James 
Wickham  the  elder  himself  had  added  a  further  sum  of 
£500,  so  that  upon  the  whole  there  was  a  power  of  ap- 
pointment over  a  sum  of  £10,000;  and,  in  default  of 
appointment,  that  sum  was  to  go  equally  amongst  the 
children,  according  to  the  provisions  of  the  settlement 
made  upon  the  marriage.    I  take  those  facts  from  the 
deeds  which  I  desired  to  be  furnished  with,  in  order  that 
I  might  Eee  how  they  stood;  for  I  could  not  make  out 
from  the  documents  before  me,  although  there  is  no 
doubt  of  the  fact,  that  the  limitation  in  default  of  ap- 
pointment was  amongst  the  children  equally.     In  that 
state  of  circumstances,  upon  the  marriage  of  Charles 
Wickham,  in  the  year  1851,  a  settlement  was  made  by 
which  the  lady's  property  was  entirely  brought  into  set- 
tlement, and  the  father,  James  Wickham  the  elder,  joined 
in  the  settlement,  and  entered  into  a  covenant  which  it 
is  necessary  to  state.    After  reciting  that "  in  consideration 
of  the  natural  love  and  affection  which  he  had  for  Charles 
Wickham  his  son,  and  in  consideration  of  the  marriage, 
he  had  consented  to  make  provision  on  behalf  of  Charles 
Wickham   and  the  intended  wife  by  allowing  Charles 
Wickham  during  his  life,  and  ui)on  his  decease  by  allow- 
ing the  wife,  should  she  survive  him,  an  annuity  of  £150; 
and  he  had  also  consented  and  agreed  with  the  trustees 
of  the  settlement  that  he  would,  in  and  l^  his  last  will 
and  testament,  give  and  bequeath  unto  and  in  favour  of 
his  son  Charles  Wickham  and  his  wife,  in  case  Charles 
Wickham  should  then  have  departed  this  life,  the  sum  of 
£2,500  sterling  money;  and  that  the  sum  of  £2,500  and 
any  additional  legacy  or  sum  or  sums  of  money  which 
he  should  give  and  bequeath  to  Charles  Wickham,  should 
be  so  given  and  bequeathed  to  Charles  Wickham  subject 
to  and  upon  and  for  the  trusts,  intents,  and  purposes, 
with,  under,  and  subject  to  the  powers,  provisoes,  declara- 
tions, and  agreements  therein  declared  and  contained,  of 
and  concerning  the  present  trust  fund;"  it  was  witnessed, 
**  and  in  consideration  of  the  marriage  he  covenanted  with 
the  trustees  of  the  settlement — ^first,  for  payment  of  £150 
a  year;  and  secondly,  that  he  James  Wickham  should 
and  would,  in  and  by  his  last  will  and  testament,  give  and 
bequeath  unto  and  in  favour  of  Charles  Wickham,  and 
in  case  the  said  Charles  Wickham  should  have  departed 
this  life  at  the  time  of  the  decease  of  the  said  James 


Wickham,  leaving  the  said  Clara  de  Haviland  Dobree  him 
surviving,  then  unto  or  in  favoiUr  of,  or  for,  or  in  trust 
for  the  said  Clara  de  Haviland  Dobree,  a  legacy  or  sum 
of  money  not  less  than  the  sum  of  £2,500.  And  that 
the  said  sum  of  £2,500,  and  any  additional  or  farther 
legacy  or  sum  or  sums  of  money  which  he  the  said 
James  Wickham  should  give  and  bequeath  to  the  said 
Charles  Wickham,  or  to  the  said  Clara  de  Haviland  Do- 
bree, should  be  given  and  bequeathed  to  the  said  Charles 
Wickham,  or  unto  or  in  trust  for  the  said  Clara  de  Havi- 
land Dobree,  subject  to,  and  upon,  and  for  the  trusts, 
intents,  and  purposes,  and  with,  under,  and  subject  to 
the  i)owers,  provisoes,  declarations,  and  agreements 
hereinbefore  declared  and  contained,  of  and  oonoeming 
the  present  trust  fund,  in  favour  of  the  said  Charles 
Wickham  and  Clara  de  Haviland  Dobree  and  the  issue  of 
their  said  intended  marriage  (save  and  except  that  the 
said  Clara  de  Haviland  Dobree  should  have  no  separate 
and  exclusive  estate  therein,  nor  should  she  have  power 
to  bring  any  portion  of  the  same  into  settlement  in  case 
of  her  second  or  subsequent  marriage,  but,  nevertheless, 
she  shall  have  only  a  life  interest  absolute  in  the  same, 
in  the  event  of  her  surviving  the  said  Charles  Wickham." 
Then,  upon  the  marriage  of  John  Wickham  immediately 
following,  in  the  year  1 852,  another  settlement  was  made 
by  the  testator,  reciting  tiie  settlement  upon  his  own 
marriage,  and  the  additional  sums  which  had  been  pro- 
vided by  that  settlement;  and  **  the  testator  covenanted 
for  himself,  his  heirs,  executors,  and  administrators,  with 
the  trustees  of  the  settlement,  in  manner  following — ^that 
in  case  the  intended  marriage  shall  take  effect,  the  exe- 
cutors or  administrators  of  James  Wickham,  the  testator, 
shall  and  will,  within  the  period  of  six  months  after  his 
decease,  pay  or  cause  to  be  paid  to  the  trustees  of  the 
settlement  the  full  sum  of  £2,500  sterling,  with  intere.st 
from  the  time  of  payment  at  £4  -per  cent.;  and  from  his 
decease,  that  the  trustees  should  stand  possessed  of  the 
said  £2,500,  and  the  interest  thereof,  when  the  same 
should  be  paid,  under  the  covenant  aforesaid,  upon  and 
for  the  trusts  declared  of  and  concerning  the  same;"  and 
then  the  trusts  are  declared  for  the  benefit  of  the  hus- 
band and  wife,  and  the  issue  of  the  marriage.  Those 
settlements  having  been  made  by  the  testator  upon  the 
marriage  of  the  two  sons,  the  testator  by  his  will  recited 
the  powers  contained  in  the  settlement  made  upon  his 
own  marriage,  and  the  additions  which  had  been  made 
to  that  fund,  and  he  appointed  the  several  sums  of  £2,000 
and  £2,000  mentioned  in  the  indenture  of  settlement, 
and  those  sums  which  had  been  added  to  them,  making 
altogether  £10,000,  should,  **  from  and  immediately  after 
his  decease,  go,  remain,  and  be  as  after  mentioned — that 
is  to  say,  as  to  the  sum  of  £2,500  sterling,  part  of  the 
five  several  sums  hereinbefore  mentioned  and  settled  as 
aforesaid,  unto  and  for  the  absolute  use  and  benefit  of 
my  said  son  James  Wickham,  as  to  the  sum  of  £2,500; 
other  part  of  the  said  several  sums,  unto  and  for  the  use 
of  my  said  son  John  Wickham,  in  full  discharge  of  my 
covenant  for  payment  or  bequest  of  the  said  sum,  con- 
tained in  the  indenture  of  settlement  made  on  the  mar- 
riage of  my  said  son  John  with  his  present  wife;  as  to 
the  sum  of  £2,500,  other  part  of  the  said  several  sums, 
unto  and  for  the  use  of  my  son  Charles  Wickham,  in  full 
discharge  of  my  covenant  for  payment  or  bequest  of  that 
sum,  contained  in  the  indenture  of  settlement  made  on 
the  marriage  of  my  said  son  Charles  Wickham  with  his 
present  wife."  And  then  by  his  will  he  appointed  David 
Cockerton  (Who,  I  believe,  has  not  proved  the  will),  and  his 
sons  James,  John,  and  Charles  to  be  the  executors  of  his  wilL 
The  testator  died  soon  after  the  date  of  the  wiU — ^namely,  in 
October,  1855.  Hiswillwasprovedbyhis  three  sons.  Some 
short  time  after  his  death  the  two  sums  of  £2,500  appointed 
by  the  will  were  paid  over  by  the  trustees  of  the  testator's 
marriage  settlement,  with  the  consent  of  John  Wickham 
and  Charles  Wickham  respectively,  to  the  trustees  of  their 
respective  maxriage  settlements;  and  long  subsequently 
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by  deed  dated,  I  think,  in  1861,  the  trostees  of  the 
marriage  settlement  assigned  to  the  sons  the  benefit  of 
the  ooTenants  which  had  been  entered  into  with  the 
trustees  by  the  settlor  in  the  marriage  settlement. 

These  are  the  circnmstances  under  which  the  question  has 
arisen  whether  the  defendants  John  Wickham  and  Charles 
Wickham  are  entitled  to  stand  as  specialty  creditors  upon 
the  estate  of  the  testator  for  these  sums  of  £2,500.  The 
coTenants  contained  in  the  settlements  on  the  marriages 
of  the  defendants  Charles  Wickham  and  John  Wickham 
axe,  it  is  to  be  observed,  different.  In  the  former  settle- 
ment the  coTenant  is,  that  the  testator  wiU  give  and 
bequeath  the  sum  of  £2,500;  and  in  the  latter  settle- 
ment it  is,  that  his  executors  or  administrators  will, 
within  a  limited  time  after  his  death,  pay  that  sum  of 
£2,500  mentioned  in  that  settlement.  The  claim  upon 
the  former  of  these  ooyenants  seems  to  me  open  to  more 
difScnlty  than  the  claim  upon  the  latter  of  them;  and  I 
shall  therefore  first  deal  with  the  case  depending  upon 
the  former  covenant  contained  in  the  settlement  of 
Charles  Wickham,  that  the  testator  will  give  and  bequeath 
to  him  the  £  2,500.  It  was  argued  for  the  appellant — ^first, 
that  this  covenant  was  satisfied  by  the  appointment  made 
by  the  will;  secondly,  that  if  it  was  not  satisfied  by  the 
appointment,  the  defendant  Charles  Wickham,  having 
assented  to  the  £2,500  being  paid  to  the  trustees  of  his 
settlement,  could  not  afterwards  claim  that  sum  against 
the  testator's  estate;  and  thirdly,  failing  both  these  points, 
that  this  sum  of  £2,500  ought  to  be  considered  to  be 
payable  only  out  of  such  assets  as  would  be  properly 
applicable  to  the  payment  of  legacies.  In  effect,  that  it 
ought  to  be  postponed  to  simple  contract  debts.  As  to 
the  first  of  these  points,— the  question  as  to  whether  the 
oovenant  is  satisfied  by  the  appointment, — ^two  positions 
were  advanced  in  argument  on  the  part  of  the  appellant: 
first,  that  the  covenant  being  simply  to  give  and  be- 
queath, the  covenant  was  satisfied  by  the  gift  and  be- 
quest being  made  without  regard  to  the  question  whether 
there  were  or  not  assets  to  satisfy  the  gitt  or  bequest;  and 
next,  amuming  it  to  be  necessary,  in  order  to  satisfy  that 
oovenant,  that  there  should  be  araets  to  answer  it,  there 
were  in  this  case  such  assets — ^f or  that  it  was  competent 
to  the  testator  to  subject  the  fund  over  which  he  had  the 
power  ot  appointment  to  the  payment  of  the  sum  which 
he  had  covenanted  to  give  and  bequeath.  Now,  it  cannot, 
I  think,  be  doubted  that  the  object  and  purpose  of  this 
covenant  were  to  secure  the  sum  of  £2,500  to  be  held 
upon  the  trusts  of  the  settlement;  and  this  being  the 
purpose  of  the  oovenant,  it  is,  of  course,  the  duty  of  the 
Court  so  to  construe  it,  if  it  can  be  so  construed,  as  to 
gire  effect  to  this  purpose.  In  my  opinion  it  may  well 
be  80  construed.  The  words  ''to  give  and  bequeath,*' 
oontained  in  this  oovenant,  are  not  free  from  ambigui^. 
They  may  mean  to  give  and  bequeath  in  point  of  form, 
or  to  give  and  bequeath  in  point  of  substance;  and  look- 
ing to  the  purpose  of  this  covenant,  there  can,  I  think,  be 
no  reasonable  doubt  that  the  latter  and  not  the  former 
meaning  ought  to  be  attached  to  the  words.  In  my 
(pinion,  therefore,  this  oovenant  could  not  be  satisfied 
unless  there  were  assets  sufiftcient  to  answer  the  sum 
covenanted  to  be  given  and  bequeathed.  I  am  of  opinion, 
also,  that  it  was  not  competent  to  the  testator  to  subject 
the  fund  over  which  he  had  the  power  of  appointment 
to  the  payment  of  the  sum  which  he  had  covenanted  to 
give  and  bequeath.  This  fund  was  not  the  property  of 
tiie  testator.  It  belonged  to  his  children,  and  he  had  no 
more  than  a  power  of  distributing  it  among  them.  To 
hold  that  he  oould  satisfy  the  oovenant  by  an  appoint- 
ment of  any  part  of  this  fund  wo^M  be  to  hold  thftt  he 
oould  pay  his  own  debt  out  of  his  children's  property. 
That  it  was  not  intended  that  the  fund,  subject  to  the 
power  of  appointment,  should  be  resort^  to  for  the  pay- 
ment of  this  sum  of  £2,500,  is,  I  think,  evident.  Had  it 
been  so  intended,  the  power,  if  not  at  once  exercised, 
would,  at  tUl  events,  have  been  recited  or  referred  to. 


The  case  of  Bailey  y.  Lloyd,  uH  sup.,  so  much  relied  upon 
on  the  part  of  the  appellant  in  the  argument  on  this  part 
of  the  case,  does  not  seem  to  me  to  assist  the  appellant's 
contention.  What  was  said  by  Sir  John  Leach  in  that 
case  may  well  have  meant,  and  as  I  think  really  meant, 
no  more  than  this,  that  so  much  of  the  fund,  subject  to 
the  power,  as  woiild  satisfy  the  covenant  in  the  daughter's 
settlement,  so  far  as  it  applied  to  that  fund,  might  well 
be  so  applied.  The  first  point,  therefore,  on  which 
the  appellant  relied  against  the  defendant  Charles  Wick- 
ham's  claim  to  stand  as  a  specialty  creditor  for  this  sum 
of  £2,500  cannot,  as  it  seems  to  me,  be  maintained,  and 
I  think  the  second  and  third  points  relied  on  by  the 
appellant  against  this  claim  are  equally  untenable.  As 
to  the  second  i)oint,  the  cases  cited  in  the  argument  show 
that  the  defendant  Charles  Wickham  became  absolutely 
entitled  to  the  £2,500  under  the  appointment.  There 
was  no  contract — ^no  liability  on  his  part  to  prevent  this 
sum  to  be  applied  to  the  satisfaction  of  the  covenant. 
Either  he  knew  or  he  did  not  know  that  he  was  absolutely 
entitled  to  this  sum.  If  he  did  not  know  it,  he  cannot 
be  held  bound  by  his  assent  to  the  application  of  the 
money;  and  if  he  did  know  it,  he  would  still,  as  I  appre- 
hend, be  entitled  to  be  repaid  the  money  out  of  the 
testator's  estate  unless  he  made  the  payment  with  intent 
to  discharge  that  estate.  The  trustees  to  whom  the  pay- 
ment was  made,  would,  by  virtue  of  the  payment,  become 
trustees  for  him,  and  would  be  entitled  to  maint*ain  an 
action  or  suit  against  the  testator's  estate  as  such  trustees. 
In  this  view  of  the  case  the  question  would  be,  whether 
the  payment  was  made  with  intent  to  discharge  the 
estate;  and  in  my  opinion  the  evidence  fails  to  show  that 
it  was  made  with  any  such  intent.  As  to  the  third  point, 
it  is  sufficient  to  say  that  to  decide  it  in  favour  of  the 
appellant  would  be  to  hold  that  the  covenant  created  no 
debt — a  position  which  cannot  of  course  be  maintained, 
and  which,  as  it  seems  to  me,  would  be  in  direct  contra- 
diction to  the  authorities.  For  these  reasons,  my  opinion 
is,  that  the  appellant's  case  fails  as  to  the  £2,600  for 
which  the  defendant  Charles  Wickham  has  been  admitted 
to  be  a  creditor,  and  certainly  it  does  not  the  less  fail  as 
to  the  defendant  John  Wiokham's  £2,500.  Then  as  to 
the  next  sum  in  question,  the  £250, 1  see  no  pretence  for 
charging  the  defendants  with  this  sum.  It  is  clear  that 
the  sum  of  £500,  of  which  it  formed  part,  had  been 
added  by  the  testator,  long  before  his  death,  to  the  trust 
fund  held  under  his  marriage  settlement,  and  formed 
part  of  that  trust  fund.  The  testator's  estate,  therefore, 
had  no  right  to,  or  interest  in,  the  capital  of  the  fund. 
As  to  the  other  sums,  the  debts  due  from  the  testator's 
sons,  which  were  paid  by  him,  I  think  it  clear  upon  the 
evidence  that  the  testator  made  these  payments  by  way 
of  advancement  or  gift  to  his  sons.  In  my  opinion, 
therefore,  the  appeal  is  wholly  groundless,  and  ought  to 
be  dismissed;  but  my  learned  brother  being  of  opinion 
that  there  should  be  no  costs  of  the  appeal,  it  will  be  dis- 
missed without  costs. 

Knight  Bbuce,  L.J. — I  agree  that  the  appeal  faila 
Solicitors — Graham  ^  Lyde;  Qedye. 


L.J.  June  25;  August  4. 

Me  The  State  Fxbe  Insubance  Cohpant. 

Winding-Mi^ — Inmrance — Priority — Policy-liolderi    and 

general  ereditors. 

In  the  winding-v^  of  an  insurance  company,  the  policy- 
holdert  who  have  a  charge  on  the  property  of  the  company 
by  virtue  of  their  policies  tcill  not  be  preferred  to  the 
general  creditors. 

This  was  an  appeal  from  an  order  of  Vice-chancellor 
Wood,  on  an  adjourned  summons  in  the  winding-up  of 
the  above  company.    (See  the  report,  ante,  746.) 
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Daniel,  Q.C.,  and  Westlake,  for  the  appeUants. 

WiUeoch,  Q,C^  and  Boitburgh,  for  the  Tunes  policy- 
holdezB. 
Bolt,  Q,C.  and  Druee,  for  the  official  manager. 

Boffshafre,  for  the  creditors'  representatiye. 

JBrittowe,  for  other  polipy-holders. 

Hie  following  cases  were  cited :  JRs  The  BngUsh  and  Irish 
Ckureh  Society,  emte,  681 ;  Law  v.  The  London  Indisputable 
Ofmpany,  1  K.3cJ.  22Z,  3  W.  R.  154;  Evans  y.  Coventry,  5 
D.  M.  k,  G.  911,  3  W.  R.  149;  EmeM  v.  Niclwlls,  6  H.  of 
L.  Oas.  401 ;  Bjo  Athenawn  Life  Assurance  Society,  Joh. 
638,  7  W.  B.  137;  Bohmm  r.  M'Crcigkt,  26  Beav.  272, 
6  W.  B.  885. 

Angnst  4. — ^Tubneb,  LJF. — ^This  is  a  motion  on  the 
part  of  the  holders  of  several  p(^ciea  in  the  State  Fire 
Insurance  Company,  whose  claims  were  matured  before 
the  month  of  September,  1861,  to  disohazge  an  order  of 
the  Yioe-Ghancellor  &  William  Page  Wood,  made  in  the 
matter  of  the  winding-up  of  the  company,  by  which  his 
Honour  declared  that  the  official  manager  ought  to  distri- 
bute the  assets  ol  the  company  in  his  hands  rateably 
among  all  the  creditors  of  the  company,  including  pdicy- 
holders,  without  prejudice  to  any  question  as  to  mazshal- 
ling.  The  principal  question  raised  by  this  motioa  is, 
whether  the  appellants  and  the  other  holders  of  policies 
granted  by  this  company  are  entitled  to  be  paid  the  sums 
which  are  due  on  their  p(^icies  in  priority  to  the  general 
oieditoa  of  the  company;  in  effect,  whether  the  policies 
held  by  the  appellants  and  the  other  polk^-holdezB 
oveate  a  Hen  or  a  charge  on  the  stock  and  funds  of  the 
company,  by  yirtue  of  which  the  policy-holders  haye  a 
pref ereutdal  dalm  on  its  assets.  There  is  also  a  furth^ 
question  raised  l^  this  motion — ^whether,  assuming  a  lien 
or  a  charge  to  be  created  on  the  assets  of  the  company 
I)y  the  poUdee,  there  is  any  iNriority  between  the  different 
policy-holders;  but  this  question  does  not  arise  unless  the 
polipy-holders  succeed  upon  the  principal  question.  The 
policies  granted  l^  this  company  yaxy  scmiewbat  in  the 
terms  in  which  they  are  exiHressed.  In  some  of  them  the 
terms  are,  **  that  the  ci^tiJ  stock  and  funds  of  the  omih 
I>any  shall  be  subject  and  liable  to  pay."  In  others  of 
them  the  terms  are,  **  that  the  coital  stock,  or  so  much 
thereof  as  shall  lor  the  time  being  have  been  subscribed^ 
and  other  the  stocks,  funds,  securitiesy  and  property 
of  the  company  remaining  at  the  time  of  any  demand 
made,  unapplied^  and  undisposed  of,  in  pursuance  of  the 
trusts,  powers,  and  authorities  contained  in  the  deed  ol 
settlement^  shall  alone  be  liable  to  answer."  Others  ol 
them  again  are  in  the  form  of  guarantees,  and  express 
**  that  the  stock  and  funds  of  the  company  shall  alone  be 
answerable  under  this  guarantee,  and  all  other  pc^ieies." 
In  all  the  policies  there  is  a  proriso  or  stipulation  to  this 
effect,  **  that  the  ciqpital  stock  and  funds  of  the  company 
shall  alone  be  answeralde  for  such  demand,  and  that  no 
director  or  officer  of  the  company,  or  propric^  of  shares 
therein,  shall  be  in  any  maimer  responsible  or  liable  for 
any  demand  or  claim  on  the  company  beyond  the  amount 
of  his  or  her  particular  shares  or  interest  in  the  cafntal 
stock  of  the  company  at  the  time  when  such  claim  may 
arise,  anything  contained  in  the  policy  or  any  law  or 
statute  to  the  contrary  notwithstanding."  In  some  cases, 
indeed,  the  proyiso  goes  further,  and  to  the  extent  of  say- 
ing, *<  that  no  director  or  proprietor  of  the  company  shall 
be  indiyidually  responsible."  Such  being  the  terms  d 
the  policies,  the  question  is,  whether  they  create  a  charge 
on  the  stock  and  funds  of  the  company.  If  such  a 
diarge  be  created,  it  must  be  by  force  of  the  words  **  that 
the  stock  and  funds  of  the  company  shall  be  subject  and 
liaise  to  pay,"  or  by  the  corresponding  words  contained 
in  the  policies.  Kow,  those  words  do  not  seem  to  me 
neotssarily  to  create  a  charge.  They  may  well  hare  been 
XBeant  to  import  no  more  than  that  the  property  of  the 
company  shosld  be  Mable  to  the  payment  of  the  sum 


assured,  just  as  in  the  case  of  a  conteaot  with  a  creditor 
that  the  property  and  not  the  person  of  the  debtor 
should  be  liable  for  the  debt,  or,  as  in  the  case  of  a  peer, 
it  would  be  so  aeoording  to  law.  In  such  cases  it  Mfuld 
not,  as  I  i^ypzehend,  be  said  that  a  lien  or  charge  on  the 
l»roperty  was  created  in  equity.  A  court  of  equity,  in 
which  alone  such  a  lien  or  charge  could  be  aaserted, 
would  gire  effect  to  the  legal  contract,  but  would  not  go 
beyond.  In  considering  the  meaning  of  these  weeds, 
and  the  effect  to  be  given  to  them,  regard  must  be  had, 
I  think,  to  thestateof  the  law  which  led  to  their  introdoo- 
tion.  By  the  common  law,  eyery  shareholder,  as  a 
parteer  in  the  company,  would  be  liable  on  all  its 
contracts;  and  provisions  of  this  nature  were  no  doubt 
introduced  for  the  purpose  of  limiting  the  legal  liability^ 
not  for  the  purpose  of  creating  a  charge  in  equity.  Again, 
it  is  to  be  observed  that  it  was  necessary  that  some  irardi 
should  be  introduced  into  the  operative  parts  of  thepolipy,, 
in  order  to  create  an  exinress  oonteact.  If  the  case  had 
been  left  on  the  proviso  alone,  there  could  have  been 
nothing  more  than  an  implied  contract.  If,  instead  of 
the  words  *^  stock  and  funds  of  the  company,"  the  words 
introduced  had  been, "  the  company  shall  be  subject  and 
liable  to  pay,"  the  very  inconvenience  which,  no  doabt» 
was  intended  to  have  been  avoided,  would  at  once  hanra 
been  created.  There  was  a  sufBoient  reason,  l^ierefon,  lor 
the  introduction  of  the  words  in  questkm,  without  im- 
puting any  intention  to  create  a  diarge  in  equity;  and, 
certainly,  in  considering  the  effect  to  be  given  to  those 
words,  the  inconvenienoe  which  would  result  from  the 
construction  contended  lor  "bf  the  appellants  ought  not, 
as  I  think,  to  be  disregarded.  It  is  obvious,  lor  the 
reasons  assigned  in  the  course  of  the  argument,  that  this 
construction  would  paralyse  the  company  to  the  pre- 
judices not  merely  of  the  shareholders,  but  of  tiie  poUo^ 
holders  also,  with  the  exception,  perhaps,  ol  the  few 
asMmg  them  on  whose  policies  claims  mi|^  first  bave 
been  matured.  The  business  ol  the  company  could  not 
possiUy  have  been  csnied  on,  and  every  claim  on  a 
poU^  might  be  made  the  foundation  ol  a  Kiit  in  equity. 
It  is  remarkable  to  find,  as  kng  as  policieB  ol  this  descrip- 
tion have  been  in  use,  there  is  not,  as  far  as  I  am  awaie, 
any  instance  of  any  claim  upon  them  having  been  ad- 
vanced in  equity  until  very  reeest  times.  Idonottfaiak,. 
therefore,  that  even,  independentty  ol  the  provisions  of 
the  deed  of  settlement  of  this  company,  the  policies  in 
questioa  would  operate  as  a  diarge  on  the  stock  and 
funds  of  the  company;  but  it  is  now  settled,  not  only  by 
ErnestY,Mehem,^'SLot'L.Qw^\xQ%\ij  Boilfow'T.Brnsai^ 
5  0.  B.,  that  persons  deaMng  with  sudi  companies  as  these 
are  bound  to  look  to  the  terms  of  the  deed  of  settlement; 
and  loddng  to  the  terms  of  the  deed  of  settlement  of  this 
company,  I  do  not  think  it  was  in  the  power  of  the 
dxrectora  to  appropriate  the  stock  and  funds  of  the  som- 
pany  to  the  payment  of  the  policies,  so  as  to  create  a 
dutfge  paramount  to  all  the  ol^er  dahnfl  on  the  company. 
I  thank,  therefore,  on  this  gromid  also,  the  potky-h^den 
are  not  entitled  to  the  preference  claimed  by  them.  In 
tiie  course  of  the  argument  in  this  case,  the  eases  of  Lmm 
V.  The  London  Indisptetahle  lAfe  Company,  The  Atheiunm 
lAfe  Assurance  Society,  and  Ecans  v.  Coventry,  were  rnndh 
commented  upon;  and  I  do  not  hesitate  to  si^,  that  in 
this  case  the  word  **  charge  "  has  been  unguardedly  used 
both  by  the  Yioe-Ghancellor  Sir  William  Page  Wood  and 
by  myself;  but,  certainly,  so  far  as  I  am  concerned,  I  did 
not  use  the  word  in  the  sense  whidi  the  appellants  atfav 
bated  to  it;  for,  from  the  time  when  tiitese  cases  have  fint 
been  brought  forward,  the  difltenlty  whidi  has  now  arisen 
has  been  present  in  my  mind.  It  struck  me  when  the 
case  of  Bvans  v.  Coventry  first  came  before  us  upon  a 
motioa  for  a  receiver;  but  it  was  not  neoeasaiy  then  to 
coBsider  it,  there  being  a  ssfleisnt  case  for  interferenos 
on  the  ground  of  breach  of  trust.  Whether  we  afterwards 
went  too  far  in  the  decree  in  that  case,  I  am  not  prepared 
to  say;  but^  so  far  as  my  zecoUeotion  serves  me,  our  ia> 
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tentioii  certainly  wM  not  to  decide  anytliing  between  the 
policy-holders  and  the  general  creditorB,  and  I  doubt, 
indeed,  whether  any  sach  question  was  invdved  in  the 
suit;  but,  however  this  may  be,  and  whether  the  cases 
referred  to  were  rightly  or  wrongly  decided — though  I 
desire  to  be  undeistood  as  not  meaning  to  cast  any  doubt 
on  the  right  of  a  court  of  equity  to  interfere  in  such  cases 
as  the  present,  when  there  has  been  waste  or  breach  of 
trust — I  am  satisfied  that  there  is  no  lien  or  charge  created 
by  the  policies  in  this  case,  and  that  the  order  of  the  Vice- 
CJhancdlor  is  therefore  right,  and  the  appeal  must  be 
dismissed.  Under  the  circumstances  of  the  case,  howevior, 
I  think  that  the  costs  of  aU  the  parties  should  be  paid  out 
of  the  fund. 

Khioht  Bbuob,  L  J". — ^I  acknowledge  myself  as  not  quite 
free  £rom  doubt  in  this  case — a  doubt  haidly  amounting 
ornot  amounting  to  dissent.  The  Yioe-Ghancellor  and 
the  Lord  Justice  are,  it  is  unnecessary  to  say,  very  pro- 
bably right,  and  therefore  the  order  of  the  Court  stands. 

Their  Lordships  ordered  the  costs  of  all  i)arties  to  be 
paid  out  of  the  fund,  except  those  whose  costs  had  been 
refused  by  the  Yioe-ChanoeUor. 

Solicitors,  Ashurtt,  Morris,  4^  Knight;  Horn  ^  Murray; 
Slee  4*  Robinson;  Chilton,  Burton,  4"  Yeates;  Tamplln  ^ 
Tayler, 

M.B,  July22,  23,  27,  31. 

Tucket  v,  Hendebsok. 

WiU — Ikto  mils  admitted  to  probate — Legacies,  substttH" 
tional  or  oumulative—Ajpjpointment  under  power, 

Tko  wills  of  different  dates,  eaeh  purporting  to  be  the 
**  last  will,"  but  the  second  containing  no  revoking  clause, 
were  admitted  to  probate  as  together  constituting  the  last 
will  of  the  testatrix.  Each  will  bequeathed  a  number  of 
legacies,  all  the  legatees  in  the  first,  except  two,  being  also 
named  in  the  second.  The  legacies  for  the  most  part  dif- 
fered im  amount,  and  there  were  other  slight  differences; 
but  Jive  legacies,  and  the  residuary  bequest,  were  the  same 
in  both.  Some  plate,  ^c,  was  specifically  devised  by  each 
tHU.  The  first  will  contained  an  appointment  of  a  turn 
of  money  under  a  special  power  by  the  second  wiU;  the 
power  was  not  exercised,  but  a  pecuniary  legacy  was  given 
to  the  appointee. 

Held,  that  the  legacies  given  by  the  second  will  to  lega- 
tees named  in  the  first  were  substitutional  for  the  legacies 
given  to  them  by  the  first,  except  that  the  appointment 
under  the  power  was  not  revoked,  and  the  legacy  to  the 
appointee  was  therefore  cumulative. 

The  question  whether  legacies  in  such  a  case  are  cumu- 
lative is  simply  one  of  construction,  to  be  decided  upon  the 
whole  seope  of  the  two  instruments  taken  together. 

This  was  a  suit  for  the  administration  of  the  estate  of 
Mary  Budd.  The  testatrix  made  two  wUls.  the  one 
dated  the  13th  of  April,  1860,  and  the  other  the  10th  <^ 
Jane,  1861,  both  of  whidi  were  admitted  to  probate  as 
togeUier  oonstituting  her  last  wilL  Eadti  will  purpOTted 
to  be  her  "last  will  and  testament,"  but  the  second  con- 
tained no  reroking  danse.  The  probate  was  granted  to 
four  persons,  of  whom  one  was  named  as  an  exeeutor  in 
the  first  will  only,  and  two  others  in  the  seeond  will  only, 
the  fourth  being  named  in  both.  Both  wilk  bequeathed 
a  number  of  legacies,  all  the  legatees  named  in  the  first 
being  also  named  as  legatees  in  the  seocmd  (in  most  cases 
fsufi  smaller  amounts),  exoept  that  the  first  will  gare  a 
small  legacy  to  a  Mrs.  Summera,  who  predeoeased  the 
teotatrix,  and  that  by  the  first  the  testatrix  gwre  to  her 
niece,  Sophia  Beilly,  £400,  in  addition  to  «100  which 
she  had  already  advanced  to  her  husband  as  a  loan,  and 
whieh  she  desired  should  not  be  repaid;  whereas  the 
seeond  will  gave  to  Sophia  Beilly  £800,  but  contained 
no  loKgiTenaes  of  the  debt  to  her  huidiaBd.  The  other 
fiudn  points  of  diflEerence  between  the  two  wills  were  as 


follows: — In  one  or  two  instances  a  reason  was  assigned 
for  the  bequest  in  the  first  will  which  was  not  mentioned 
in  the  second.  The  first  contained  a  bequest  to  the  rector 
or  incumbent  of  the  parish  of  Winterboume  Bassett,  in 
the  county  Kd  Wilts,  of  £100,  in  trust  for  such  poor  old 
women  abore  sixty  years,  resident  in  the  parish,  as  he 
should  judge  most  deserving.  The  second  contained  a 
bequest  of  the  same  sum  to  the  poor  inhabitants  generally 
of  the  same  parish,  to  be  distributed  among  them  as  the 
minister  and  churchwardens  should  think  fit.  The  first 
will  gave  the  interest  of  £1,500  to  Harriet  Bhodes  for  her 
life,  and  the  principal  to  her  two  children  after  her  de- 
cease. The  second  will  gave  her  £2,000  absolutely,  and 
separate  legacies  to  the  children.  Both  wills  contained 
bequests  of  plate  and  plated  articles.  The  first  will  re- 
cited a  power  given  to  the  testatrix  by  her  father's  will 
to  appoint  a  fund  of  £1,000  among  certain  members  of 
her  family,  in  exercise  of  which  she  appointed  it  to  her 
sister,  Jane  Hodgson.  The  second  will  contained  no  ap- 
pointment under  the  power,  but  gave  a  life  interest  in 
£1,000  to  the  same  sister.  John  Henderson  was  named 
residuary  legatee  in  both  wills,  and  five  legacies  were  the 
same  in  both. 

The  question  now  arose  whether  the  legacies  in  the 
second  will  were  cumulative  or  substitutionaL  The  estate 
was  insufficient  in  the  former  case  to  pay  the  whole. 


Baggallay,  Q.C.,  and  W,  W.  Cooper,  for  the 
a  legatee  under  the  second  will  only,  contended  that  they 
were  substitutionaL  The  intention  was  clearly  shown  by 
the  words  **  last  will  and  testament,"  but  the  result  would 
be  the  same  whether  the  second  instrument  was  to  be 
regarded  as  a  will  or  codicil:  Hemming  v.  Ourrey,  2  S. 
&  St.  311, 1  Bligh,  N.  S.  479;  Lee  v.  Pain,  4  Haie,  201; 
Kidd  V.  NoHh,  2  Ph.  91  j  Jackson  v.  Jackson,  2  Cox,  36; 
Plenty  v.  West,  16  Beav.  173,  6  C.  B.  201.  The  spedfio 
bequests  of  plate,  &c.,  were  of  necessity  substitutionaL 

Selveyn,  Q.C.,  and  Boyle,  iixt  other  legatees,  oontended 
that  the  le^Knes  wane  cumulative.  The  expression  ^  last 
will  and  testament "  was  not  sufficient  to  revoke  a  gift, 
even  of  real  estate,  over  which  this  Court  had  jurisdic- 
tion: Freeman  v.  Freeman,  5  De  G.  M.  &  G.  704,  2  W.  R. 
658.  Still  less  could  it  be  taken  to  have  d<me  so  in  the 
present  case,  sinoe  this  Ck>urt  was  bound  by  the  decree  of 
the  Court  of  Probate  as  to  the  personal  estate.  The 
second  instrument  must  therefore  be  treated  as  a  codicil, 
and  must  be  construed  according  to  the  ordinary  rules. 
If  the  legacies  were  of  different  amounts,  or  for  different 
motives  expressed,  they  were  cumulative:  Armstrong  v. 
Millar,  4  Ir.  Eq.  Rep.  659,  Allen  v.  Macpherson,  1  Ph. 
138, 1  H.  of  L.  Cas.  191. 

Bewsnap,  iot  Mr.  and  Krs.  Beilly. 

Baggallay,  in  reply,  cited  Walsh  v.  Oladstone,  1  Ph. 
294. 

July  27. — The  Masteb  of  the  Bolls  said  he  was  of 
opinion  that  the  cases  of  Hemming  v.  Ourrey,  Jackson  v. 
Jackson,  uad  Kidd  v.  North,  governed  the  present  case, 
and  that,  upon  the  construction  of  the  two  wills,  the 
second  was  substitutional  for  the  first  It  was  true  that 
both  were  wills,  and  both  had  properly  boon  admitted  to 
probate.  It  was  therefore  simply  a  question  of  construc- 
tion. In  the  first  place,  the  case  was  so  clear,  that  he 
found  that,  with  two  exceptions,  no  persons  were  named 
as  legatees  in  the  first  who  were  not  also  named  in  the 
second.  The  second  instrument  differed  from  a  oodioil,  be- 
oaose  a  codicil  is  professedly  an  addition  to  the  wiU, 
while  here  the  second  instrument  was  plainly  a  substitu- 
tion jbr  the  first  It  was  true  that  that  did  not  preveafe 
the  proof  of  the  ipnoit  will,  because  it  was  not  revoked; 
and  therefore,  if  there  were  any  persons  named  in  the 
fizst  who  were  not  named  in  the  seocmd  as  legatees, 
they  would  take;  but  m  aU  other  reqiects  it  was 
snhstitntionaL  [Has  Honour  then  stated,  m  dotal], 
the  ohief  points  in  which  tiM  two  Initraaients 
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bled  or  differed  from  each  other,  except  the  oircamstanoe 
that  the  legacy  to  Mrs.  Rhodes  in  the  first  will  was  given 
under  the  power.]  Upon  the  whole,  regarding  the  ques- 
tion as  one  of  constmction,  as  Lord  Cottenham  and  Vice- 
Chanoellor  Sir  J.  Leach  hod  done  in  the  cases  he  had  men- 
tioned, and  considering  that  both  instruments  had  been 
admitted  to  probate,  and  that  the  Court  must  look  gene- 
rally at  the  whole  scope  of  the  two  taken  together,  his 
Honour  was  of  opinion  that  the  second  was  substitutional 
for  the  first  as  to  the  whole  of  the  legacies,  except  that 
the  debt  of  £100  was  released  to  Mr.  Keilly. 

His  Honour  having  been  asked  by  counsel  whether 
he  intended  to  decide  that  the  first  will  was  revoked  as 
to  the  appointment  of  Mrs.  Hodgson  under  the  power, 
and  his  attention  having  been  called  to  the  circumstance 
that  the  power  was  a  special  one,  and  that  it  was  not 
exercised  by  the  second  will,  he  said  he  would  take  fur- 
ther time  to  consider  that  i)oint. 

July  81. — ^The  Master  of  the  Rolls  said  he  thought 
that  the  appointment  was  not  superseded  by  the  second 
will,  as  it  related  to  a  separate  fund,  which  was  not  dealt 
with  by  the  second  will.  A  declaration  was  accordingly 
made  to  the  effect  that  the  legacy  to  Mrs.  Hodgson  was 
not  substitutional  for  the  sum  appointed  to  her. 

Solicitors  for  the  parties,  Godwin  <J'  Pickett;  IL  F. 
Sodgtan;  Gregory  ^  Co, 


X.B. 


TbOOP  r.  RiCARDO. 


July  23. 


Practice — Writ  of  audita  querela. 

Leave  to  issue  a  writ  of  audita  querela  not  granted 
upon  an  ex  parte  application, 

Philbrick  (of  the  common  law  bar)  moved,  ex  parte, 
for  leave  to  issue  a  writ  of  audita  querela,  and  for  the 
directions  of  the  Court  as  to  the  mode  of  serving  it.  He 
stated  that  the  writ  was  already  sealed,  that  being  a  mat- 
ter of  common  right,  but  that  it  appeared  to  be  ^e  prac- 
tice to  require  the  leave  of  the  Court  to  issue  it.  It  was 
somewhat  difficult  to  ascertain  the  correct  mode  of  pro- 
ceeding, as  the  writ  had  almost  fallen  into  disuse,  it  being 
sixteen  years  since  the  last  writ  was  sealed.  He  referred 
to  Sellon's  Practice,  Bacon's  Abridgrment,  Jacob's  Law 
Studies,  and  Wms.  Saunders,  as  to  the  nature  of  the  pro- 
ceeding. 

The  Master  of  the  Rolls  said  that  if  any  judicial 
decision  on  his  part  was  required  as  to  the  issuing  of  the 
writ,  notice  of  motion  must  be  given,  as  he  could  not 
make  any  order  without  hearing  the  other  side.  If  it 
was  a  matter  of  right,  no  order  was  necessary. 

Order  refused. 


M.B. 


Price  r.  Salusbuby.  July  23. 

Practice'— Staying  action  pending  appeal. 

A  bill  for  specific  performance  of  an  agreement  for  a 
lease  to  the  plaintiff  of  certain  lands  of  which  he  was  in 
possession  under  the  alleged  agreement  having  been  dis- 
missed, an  action  of  ejectment  brought  by  the  defendant 
was  stayed  on  terms  pending  an  appeal  to  the  House  of 
Lords, 

The  bin  in  this  case  was  filed  for  specific  performance  of 
an  agreement  for  an  assignment  to  the  plo-JTifaff  of  some 
lifehold  lands  and  a  lease  to  him  for  lives  of  certain  fee 
simple  lands  belonging  to  the  defendant.  Possession  had 
been  obtained  by  the  plaintiff  of  nearly  all  the  lands. 
The  bill  was  dismissed  by  the  Master  of  the  Rolls  on  the 
Idth  of  January,  1863,  and  this  decision  was  affirmed  by 
the  Lords  Justices  on  the  21st  of  May  following  (re- 
ported 32  L.  J.  Ch.  441),  and  the  defendant  had  brought 
an  action  to  recover  the  possession. 


Jessel  now  moved  that  this  action  might  be  restrained 
pending  an  appeal  to  the  House  of  Lords,  upon  the  plain- 
tiff undertaking  to  pay  a  specified  sum  for  two  years' 
rent  in  respect  of  his  occupation.  He  referred  to  the 
Mayor,  Jf'c.  of  Gloucester  y.  Wood,  1  Ph.  493;  Lord  v, 
Coltin,  1  Dr.  &  Sm.  476,  9  W.  R.  687;  and  Colyer  v. 
Finch,  20  Beav.  556. 

BaggaUay,  Q.C.,  and  Whitbread,  lor  the  defendant, 
opposed  the  motion.  They  referred  to  Willan  v.  Willan, 
16  Yes.  216;   Walbum  v.  IngUby,  1  M.  &  K.  01,  85. 

The  Master  of  the  Rolls  said  that  he  was  disposed 
to  grant  the  application,  provided  the  plaintiff  gave  judg- 
ment in  the  action,  and  undertook  to  abide  by  any  order 
the  Court  might  make  as  to  damages.  He  thought  the 
plaintiff  woi:Qd  be  placed  in  a  difficult  position  if  the 
action  were  to  proceed  and  his  decision  were  reversed  on 
theappeaL 

An  order  was  accordingly  made  to  the  effect  that,  upon 
the  plaintiff  giving  judgment  and  an  undertaking  to 
the  effect  above  mentioned,  execution  should  be  stayed 
X)ending  the  appeal,  the  plaintiff  to  pay  the  rent  then 
due,  and  to  pay  the  December  rent  by  the  Ist  of  January. 
The  costs  were  reserved. 

Solicitor  for  the  plaintiff,  E,  Doyle, 

Solicitor  for  the  defendant,  B,  Hunt, 


M.B. 


Sykes  v.  Sheard. 


July  22,  28. 


Vendor  and  purchaser — Tr^tst  for  sale  with  consent — 

Death  cf  party  to  consent. 

By  a  will,  real  and  personal  estate  was  given  in  trust 
for  sale,  with  a  proviso  that  no  sale  should  be  made  with- 
out the  consent  of  the  testator*s  sons  and  daughters,  and  a 
power  with  the  same  cansent  to  postpone  the  sale,  Jj^c,  of 
the  personal  estate.  The  purchase-money  was  divided 
among  the  children,  the  share  of  each  being  settled  upon 
the  child  for  life,  with  remainder  to  its  issue,  and  a  power 
of  appointment  in  drfault  of  issue.  There  were  seven 
children,  one  of  whom,  a  daughter,  died  without  issue,  Aov* 
ing  appointed  her  share  to  her  husband. 

Held,  that  a  sale  of  the  real  estate  with  the  consent  of 
the  six  survivors  and  the  husband  of  the  other  was  bad, 

Edward  Sykes,  by  his  will  dated  the  19th  of  September, 
1857,  devised  all  his  real  estate  and  the  residue  of  his 
personalty  to  the  plaintiffs,  upon  trust  to  sell  and  get  in 
the  same  and  to  invest  the  moneys  to  arise  therefrom  in 
manner  therein  mentioned,  in  trust  for  his  sons  and 
daughters,  subject  to  the  trusts  thereinafter  contained. 
The  will  then  contained  the  following  direction: — 
**  Nevertheless,  I  declare  that  no  sale  of  my  real  or  per- 
sonal estate,  or  any  part  thereof,  shall  be  made  withoat 
the  consent  in  writing  of  my  sons  and  daughters  also 
whether  covert  or  sole."  He  then  declared  that  the 
trustees,  *'  with  such  consent  as  aforesaid,"  should  hftve 
further  a  discretionaiy  power  to  postpone  for  such  period 
as  to  them  or  him  should  seem  expedient  the  conversion 
or  getting  in  of  any  part  of  his  residuary  personal  estate, 
but  that  the  unsold  real  estate  and  outstanding  personal 
estate  should  be  subject  to  the  trusts  thereiiiafter  con- 
tained concerning  ihe  proceeds  of  sales,  kc.  The  will 
then  settled  the  shares,  original  and  accruing,  of  each  son 
and  daughter  upon  him  or  her  for  life,  with  remainder 
to  his  or  her  issue,  and  in  default  of  issue  in  trust  as  such 
son  or  daughter  should  by  will  appoint,  and  in  default 
for  his  or  her  next  of  kin.  And  the  testator  empowered 
his  trustees,  notwithstanding  the  trust  for  sale,  to  aUot 
his  real  or  personal  estate,  or  any  part  thereof,  to  any 
object  of  the  trusts  in  full  or  part  satisfaction  of  his  or 
her  share,  the  property  so  allotted  to  be  subject  to  the 
same  trusts  as  sudi  share. 
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Chancery. 


The  testator  left  seven  children,  all  of  whom  attained 
twenty-one,  and  were  still  living,  except  Elizabeth  New- 
love,  the  wife  of  the  plaintiff  Richard  Newlove,  one  of  the 
tmstees.  She  died  in  1860  without  issue,  having  by  her 
wiU  appointed  her  share  in  the  estate  to  her  husband 
Absolutelj,  under  the  power  in  the  will,  and  appointed 
him  sole  executor.  Letters  of  administration  with  the 
will  annexed  were  granted  to  him. 

On  the  31st  of  May,  1862,  the  plaintiffs,  as  trustees  of 
the  will,  with  the  consent  of  all  the  children  of  the  tes- 
tator then  living,  agreed  to  sell  to  the  defendant  certain 
hereditaments  included  in  the  devise.  The  purchaser 
objected  to  the  title,  on  the  ground  that  Elizabeth  New- 
love  was  dead,  and  therefore  could  not  consent.  The  bill 
^was  filed  for  specific  performance. 

Sautkgate,  Q,C.,  and  BlcUnsoUy  for  the  plaintiffs. — ^The 
tmstees  had  the  legal  estate;  the  six  shrviving  children 
consented,  and  Mr.  Newlove,  who  was  the  representative 
of  the  remaining  child,  and  was  absolutely  entitiled  to  her 
fihare,  not  only  consented,  but  was  one  of  the  trustees  and 
contracting  parties.  The  purchaser  would  therefore  have 
a  good  title  both  at  law  and  in  equity.  The  case  was 
different  from  those  in  which  the  trustees  had  not  the 
legal  estate.  It  resembled  that  of  Holdsrtorth  v.  Goofe, 
29  Beav.  1 1 1 ,  9  W.  R.  443.  [The  Master  op  the  Rolls 
put  the  case  of  trustees  selling  for  an  undervalue  in 
fraudulent  collusion  with  six  of  the  children,  and  waiting 
till  the  seventh,  who  refused  to  consent,  was  dead.]  There 
is  no  suggestion  here  of  any  such  case,  and  it  is  doubtful 
whether  even  fraud  could  vitiate  the  sale. 

Sclwyuj  Q.C.,  and  Wright ,  for  the  purchaser,  submitted 
that  he  could  not  safely  complete  in  the  face  of  the 
express  direction  requiring  the  consent  of  the  children, 
which  must  mean  all  the  children,  and  that  the  defect 
could  not  be  cured,  since  some  of  the  parties  interested 
were  infants,  the  shares  of  the  children  being  settled. 
They  cited  Johnstone  v.  Bdber,  8  Beav.  233;  Pearcv  v. 
Gardner,  10  Hare,  287. 

Southgate,  in  reply,  distinguished  those  cases,  and 
argued  that  to  hold  tiiat  the  power  of  sale  was  gone  by 
the  death  of  one  of  the  children  would  give  rise  to  this 
dilemma,  that  with  respect  to  the  personalty  the  same 
consent  was  required  to  the  postponement  of  the  sale. 
The  intention  was  that  each  child  was  to  be  the  protector 
•of  his  or  her  own  share.  The  scope  of  the  will  was  further 
shown  by  the  power  to  allot  }>ortions  of  the  estate  in 
satisfaction  of  shares. 

July  28. — ^The  Master  of  the  Rolls  said  he  re- 
gretted that,  after  considering  the  case  carefuUy,  he 
thought  the  plaintiffs  were  not  entitled  to  a  decree.  He 
should  have  been  glad  if  he  could  have  made  it  a  good 
title.  The  will  contained  a  general  trust  for  sale,  and  if 
the  case  had  rested  upon  that  trust,  which  was  in  the 
fullest  terms,  there  would  have  been  no  doubt;  but  the 
testator  went  on  to  declare  that  no  sale  should  take 
I^ace  without  the  consent  of  his  children.  By  that 
the  trust  was  qualified.  It  was  not  a  trust  to  sell 
when  the  trustees  should  think  fit,  but  only  with  the 
consent  of  the  children,  which  meant  all  the  chil- 
-dren.  One  daughter  was  dead,  without  having  con- 
sented. If  she  were  alive,  and  refused  to  consent, 
it  was  clear  that  a  good  title  could  not  be  made.  Sup- 
pose she  had  been  incompetent  to  consent,  and  had  died 
without  having  the  power  to  consent,  the  result  would 
have  been  the  same.  The  consent  of  the  rest  would  not 
make  the  title  good.  The  trust  did  not  arise  if  any  one 
of  the  class  did  not  or  could  not  consent.  Although  the 
testator  had  made  an  absurd  disposition,  it  was  competent 
to  him  to  do  so.  He  might  if  he  thought  fit  have  re- 
quired the  consent  of  an  entire  stranger.  If  the  plain- 
tiffs had  the  consent  of  all  the  persons  beneficially  in- 
terested, there  could  have  been  no  question;   but  this 


could  not  be,  as  some  were  infants.     The  bill  must  be 
dismissed,  and  the  defendant  must  have  his  costs. 

Solicitors  for  the  plaintifb,  Shum  ^*  Crossman, 

Solicitors    for  the    defendant,    Edwards,   Layton,    Sf 
Jaques,  for  M.  S.  Schtilefield. 


V.C.K.  July  29. 

Re  The  Whitney  Railway  Company. 
Ex  parte  Cook. 

Practice — Railway  company  —  Parties  claiming   to  he 
seised  in  fee — Facts  not  appearing  on  petition. 

Parties  deal  with  a  railway  company  as  if  seised  in  fee, 
and  the purchasB'Tnotiey  being  paid  into  court,  a  petition  is 
presented  for  investment  and  payment  of  the  dividends  to 
them,  simply  stating  a  possession  of  twenty  years,  altJiough 
facts  transpire  leading  to  the  conclusion  that  they  are  mort' 
gagees,  and  leaving  it  doubtful  whether  a  trust  in  respect  of 
such  m4>rtgage  Iuls  been  performed.  Order  made,  and  the 
fund  directed  to  be  carried  to  the  account  of  the  parties  enti^ 
tied  to  the  lands  comprised  in  the  mortgage,  without  pre- 
judice to  any  question,  with  liberty  to  the  petitioner  or 
any  person  to  apply  on  the  usual  affidavit,  that  no  other 
party  claimed  an  interest. 

C.  T,  Simpson  appeared  in  support  of  a  petition  asking 
for  the  investment  of  £200  in  court,  which  represented 
the  purchase-money  for  certain  lands  taken  by  the  Whit- 
ney Railway  Company,  and  had  been  paid  into  Court 
under  the  69th  section  of  the  Lands  Clauses  Consolidation 
Act.  The  company  dealt  with  the  parties  in  possession 
of  the  lands  and  entitled  to  the  rente  as  being  seised  in 
fee,  and  agreed  to  purchase  the  land  required  by  them 
for  the  above  sum,  which  having  paid  in,  they  took  pos- 
session; and  the  present  petition  was  by  tiie  parties 
claiming  under  a  mortgage  dated  in  1814,  alleging  that 
they  had  been  in  possession  for  twenty  years,  and  asked 
for  the  investment  of  the  £200,  and  payment  of  the  divi- 
dends to  them. 

CnLococh  Webb,  for  the  company,  did  not  oppose  the 
petition,  but  thought  it  right  to  state  to  the  Court  cir- 
cumstances not  disclosed  by  the  petition.  The  company 
had  paid  the  money  into  court  under  an  agreement  that 
they  should  not  be  liable  to  see  to  the  application  of  the 
money;  but  there  was  a  g^reat  omission  in  the  petition, 
which  did  not  state  that  the  abstract  disclosed  the  will 
of  the  mortgagor  by  which  the  land  was  devised, 
which,  referring  to  a  prior  mortgage  for  £700,  charged 
the  lands  in  trust  to  sell  and  to  pay  £400,  part  of  the 
mortgage,  and  it  did  not  appear  whether  that  mortgage 
was  or  was  not  in  existence,  or  whether  the  trusts  not 
having  been  performed,  it  was  a  case  of  wilful  default 
governed  by  the  112th  section  of  the  Lands  Clauses  Act. 

Kikdersley,  V.C,  thought  that  the  petitioners  must 
each  be  considered  as  being  seised  in  fee,  or  as  having  an 
absolute  interest  in  the  lands.  The  company  had 
treated  with  them,  and  had  paid  the  money  into  court 
under  the  69th  section  of  the  Lands  Clauses  Act;  and  the 
petitioners  ought  to  be  placed  in  the  same  position  with 
respect  to  the  dividends  as  they  would  have  been  with 
respect  to  the  rents  of  the  lands  if  they  had  not  been 
taken.  The  112th  section  of  the  Lands  Clauses  Act  did 
not  apply,  inasmuch  as  the  petitioners  refused  to  be  dealt 
with  as  mortgagees,  and  claimed  a  possessory  title.  The 
order  must  be  to  invest  the  money  to  an  account  entitled 
*^The  account  of  the  persons  entiUed  to  a  dose  of  land, 
ko,  (describing  it),  comprised  in  a  mortgage  of  1814,^'  the 
dividends  to  be  paid  to  the  petitioners  till  further  order, 
without  prejudice  to  any  question;  with  liberty  to  the 
petitioners,  or  either  of  them,  or  any  persons,  on  the  usual 
affidavit,  that  no  other  person  claimed  any  interest  in  the 
lands,  to  apply,  kc. 
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Ghakcbbt. 


Perks  v.  Stothert. — Bolfe  v,  Greqobt. 


Ohahcsbt. 


V.C.K. 


July  24. 


Peaks  r.  Stothebt. 

Practice — Appeal  for  costs, 

A  petition  of  re-hearing  cannot  he  presented  merely  on 
the  qtiestion  of  costs;  there  must  he  a  violation  of  some  es- 
tahlished  principle  made  out  to  stipport  such  a  petition, 
and  U  is  in  the  discretion  of  the  Court  to  consider  whether 
such  a  ease  is  made  out. 

The  plaintiff  in  this  case  was  the  owner  of  a  farm,  and, 
wanting  money,  applied  to  the  defendant,  who  at  first 
advonoed  £70  on  the  crops,  not  upon  a  written  contract, 
but  on  an  understanding  that  the  proceeds  of  such  crops 
should  stand  as  security  for  the  money  lent.  Matters 
went  on,  money  was  lent  and  the  crops  sold,  and  ulti- 
timately  the  bill  was  filed,  in  consequence  of  the  defen- 
dant claiming  an  absolute  property  in  the  crops  and  the 
proceeds,  whereas  the  plaintiff  contended  that  he  was 
subject  to  account  for  moneys  received  as  against  the 
moneys  advanced.  The  defendant  denied  that,  and  con- 
tended that  all  the  advances  were  absolute  purchases  out 
and  out.  The  cause  came  to  a  hearing,  and  there  was  a 
great  conflict  of  evidence,  and  a  reference  was  ordered  to 
chambers  to  inquire  as  to  the  nature  of  the  transactions, 
and  the  chief  clerk  found  that  out  of  five  transactions 
three  were  not  purchases,  but  two  were.  The  cause  came 
on  on  further  consideration,  and  his  Honour,  considering 
that  the  parties  were  partly  right  and  partly  wrong,  gave 
no  costs  up  to  the  hearing,  and  directed  an  account  of 
moneys  received  and  paid,  as  to  crops,  &o.,  as  to  the  five 
transactions  found  to  be  redeemable,  and  a  decree  was 
made  accordingly.  Upon  that  decree  there  was  now  pre- 
sented a  petition  of  re-hearing  by  the  plaintiff  (the  de- 
fendant having  died  since  the  institution  of  the  suit),  on 
the  ground  that  the  direction  as  to  costs  was  erroneous 
and  ought  to  be  varied,  and  that  the  plaintiff  ought  to 
hsve  had  all  the  costs  of  the  suit. 

JBaUy,  Q,C.,  and  Xarslahe,  appeared  in  support  of  the 
petition. 

Olasse,  Q,C.,  and  Speed,  opposed  it. 

Authoritiee  cited: — Seton  on  Decrees,  3rd  ed.  107,  97, 
106,  876,  377,  462,  541,  643;  Thnncr  v.  Heard,  23  Beav. 
566,  6  W.  B.  420;  Chappel  v.  Pwrday,  2  Ph.  227;  Omen 
v.  Griffiths,  1  Ves.  sen.  249;  Menzics  v.  Omnor,  3  M.  & 
G.  661;  Zegg  v.  Mackrell,  2  De  G.  F.  &  J.  661. 

KiNDEBSLET,  V.O.,  said  that  this  was  a  simple  case  of 
a  petition  of  re-hearing,  and  the  rule  was  dear,  and  the 
same  as  it  was  many  years  ago,  that  you  could  not  pre- 
sent a  petition  of  re-hearing  merely  on  the  question  of 
costs.  But,  as  Lord  Eldon  expressed  it,  that  was  not  a 
printed  rule,  and  so  fixed  that  there  was  no  exception  to 
it;  but  where  the  Court  found  that  some  principle  was 
violated  as  to  costs,  it  would  set  it  right.  It  was  a  ques- 
tion of  discretion,  and  not  merely  the  discovery  of  some 
mistake  or  inadvertence.  (His  Honour  referred  to  the  facts.) 
The  parties  being  partly  in  the  right  and  partly  in  the 
wrong,  no  costs  were  given  up  to  the  hearing,  but  an  ac- 
count directed  of  moneys  received  and  paid;  subsequent 
to  that  time  there  was  nothing  about  sums  received,  but 
the  simplest  possible  account,  and  a  reservation  of  further 
consideration,  merely  for  the  purpose  of  leaving  the 
matter  open  as  to  any  question  that  might  arise.  Fre- 
quently, tiiough  net  always,  to  save  the  expense  of  further 
consideration,  there  was  a  direction  that  on  whichever 
side  the  balance  was,  the  party  owing  should  pay  to  the 
other;  and  inasmuch  as  further  ooni^deration  was  not  re- 
served, there  must  be  a  spedfio  direction  what  was  to  be 
dome;  and  different  judges  might  take  different  views: 
(me  might  look  upon  it  as  a  matter  of  redemption,  and 
Hm  mortgagor  would  be  the  cestui  que  trust  of  the  porty 
hsving received  the  proceeds  of  the  OTops,  fta;  and  another 
might  consider  it  oxUy  in  the  light  of  common  receipts  and 
payments ;  but  whatever  the  form  in  which  it  was 
prosecuted,  it  was  dear  that  the  direotion  to  cany  it  out 


was  right.  And  then  came  the  question,  was  it  right  Uien 
to  direct  costs?  Unless  it  was  now  the  practice  to  re- 
serve nothing  but  costs,  the  direction  was  right,  and  his 
Honour  did  not  remember  an  instance  in  which  tiiere  was 
the  mere  reservation  of  costs  of  suit.  The  direotion  was 
that  the  costs,  subsequent  to  the  order  i|nd  of  takmg  the 
accounts,  should  be  paid  to  the  plaintiff.  Sui^toee  that 
was  wrong,  was  it  wrong  because  it  was  a  mere  exeroifle 
of  discretion,  and  not  because  it  was  a  vidation  of  prin- 
dple  and  form  of  praotioe?  Where  a  i>ar^  came  to 
ask  that  it  might  be  set  rights  you  could  not  come  merely 
saying  the  judge  had  not  exercised  his  discretion  properly. 
If  the  matter  were  res  imtcffra,  there  was  no  ground  for 
ooming  to  any  different  oonduaion;  but  his  Honoor  did 
not  decide  it  on  that  footing.  On  the  other  grounds  tbe 
petition  must  be  dismissed  with  costs. 

SolidtorSy  JRomland  ^  Hacon  ;  JBischoff  ^  Co, 


y.aK.  Boi«F£  t?.  GBEGomr.     July  17, 18,  20. 

Constructive  trust — Retention  of  debt  due  to  testator  in 
account  between  the  debtor  and  the  executor — BiUJUed 
after  nineteen  years — Specific  bequest — Costs, 

If  a  party  concurs  with  an  executor  in  that  which  on 
the  part  of  the  executor  is  a  breach  of  trust,  and 
either  receives  or  retains  a  part  of  the  testator*s  estate, 
he  is  a  trustee  for  the  person  to  whom  it  is  given, 
either  speeificaUy  or  generally,  and  unpaid  legatees 
can  claim  it  against  Aim.  In  such  a  case  the  Statute  of 
Limitations  does  not  apply,  but,  on  the  doctrine  of  stale 
demands,  it  is  net  necessary  that  twenty  years  should 
elapse  to  bar  the  eiaUn, 

Thxts,  where  Q,^  being  indebted  to  a  testator,  had  deal- 
ings  with  his  executor,  knowing  him  to  be  sueh,  and  re- 
tained his  debt  in  satisfaction  of  a  demand  i/n  aeeount 
which  he  had  against  the  executor,  although  the  matter 
was  made  the  subject  of  suit  after  twenty  years  less  one 
day — 

Seld,  that  he  was  a  constructive  trustee  for  children  of 
a  tenant  for  life  interested  in  the  debt  under  the  wiU,  but 
that  the  parent,  by  laches  in  not  sooner  JUing  the  biU,  had 
forfeited  her  right  to  the  interest  during  her  l\fe,  and 
must  pay  the  costs  of  suit  so  far  as  they  related  to  her. 

The  original  bill  in  this  suit  was  filed  )aj  Sarah  Bdfe 
ondtwoof  herddldren.  The  bill  stated  that  in  Febmazy, 
1842,  William  Borer  lent  to  Charles  Gxeg^ny  A600,  tho 
repayment  of  which,  with  interest^  was  secured  by  a 
promissory  note,  which  was  then  delivered  to  William 
Borer.  That  William  Borer,  by  his  will  dated  tlra  24th  of 
March,  1842,  after  directing  his  executors  to  pay  his  debts, 
funeral  and  testamentary  expenses,  and  giving  s6me  small 
legades,  gave  to  Francis  Bolfe  and  William  Bfiker,  subject 
to  the  payment  of  his  debts,  funeral  and  testamentary 
expenses,  all  his  real  estate,  which  he  directed  to  be  sdd, 
and  the  proceeds  laid  out  at  interest,  and  also  the  sum  of 
£600  in  the  hands  of  Charles  Gregory,  and  interest,  in 
trust  to  pay  the  dividends  to  Sarah,  the  wife  of  Fronds 
Bolfe,  the  testator's  daughter,  for  her  life,  for  her  separate 
use,  with  remainder  to  her  husband  for  life,  with  remain- 
der to  their  children  then  living  at  twenly-one  equally. 
And  in  case  of  Sarah  Bolfe  dying  in  the  minority  of  the 
children,  for  their  maintenance,  with  a  bequest  of  the 
residue  to  Sarah  Bolfe  absolutely.  The  testator  died  on 
the  29th  of  Mardi  following,  and  Francis  BoUs  akme 
proved  the  win,  of  the  contents  of  whidi  Charles  Gr^fory 
was  informed,  and  particularly  that  the  £600  was  given 
to  Sarah  Bolfe  for  her  separate  use.  Before  the  testator^i 
death  Charles  Ghnegory  had  divers  pecuniary  transaetioiis 
with  Frauds  Bolfe,  Charles  Gregory  having  lent  to  FrMKsiB 
Bolfe  sums  of  money  at  £20  per  oent.  interest^  soaie 
part  of  whidi  had  beoi  paid;  but  at  tiie  time  ci  ^  tes- 
tator^ death  there  was  an  open  ourroit  aocount  baisFwn 
them.    On  the  19th  of  Aprils  1842, Charles  CteiQgoiylBMfw 
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of  the  bequest,  and  that  Fnnois  Bolf  e  was  the  ezeontor 
of  the  will,  and  requested  him  to  deliver  to  him  the  pro- 
missory note,  that  such  note  should  form  an  item  in  their 
aooount;  and  Frands  Bode  declined,  on  the  ground  that 
it  would  be  abreaoh  of  the  trusts  of  ike  will  and  injurious 
to  the  trust  estate;  but  notwithstanding  such  objection 
he  was  greatly  pressed  by  Cbarles  Gregory,  and  he  haTing 
great  power  over  him.  Frauds  Rolfe,  on  the  18th  of  April, 
1842,  handed  ewer  the  note  to  Oharles  Gregory,  who 
thereupon  traated  it  as  the  proper  moneys  of  Francis 
BoUs,  and  applied  it  towards  his  own  personal  d^yt. 
Chadfls  Gregory  nerer  paid  interest,  and  the  plain tiffB 
insistsd  that  Tinder  the  oiroumstanoes  Charles  Gregory 
baeama,  on  the  18th  of  April,  1842,  in  equity,  and  had 
ever  since  been,  a  trustee  of  the  £600,  with  interest  at 
£5  per  cent  for  the  plaintiffs.  All  the  testator's  debts 
were  pcud,  and  one  of  the  children  having  attained  twenty- 
one,  the  bill  prayed  a  declaration  that  Charles  Gregory 
was  a  trustee  of  the  £600  and  interest  for  the  plaintiffs 
from  tlra  18th  of  April,  1842,  and  for  payment  into  court 
«€  Hiat  sum,  with  interest,  fcnr  the  benefit  of  the  plaintifEs; 
and  for  an  account;  and  that  the  defendant  might  pay 
the  oosts.  The  bill  was  filed  on  the  17th  of  ApiS,  1862, 
«ie  day  within  the  twenty  years  from  the  divbe  of  the 
handing  over  the  note,  and  was  demurred  to  for  want  of 
equity  and  parties,  and  argued  on  the  28th  of  May;  and 
JdB  Honour  allowed  the  demurrer,  with  leave  to  amend; 
and  the  biU  was  accordingly  amendfd  by  order  dated  the 
<5th  of  July,  1862.  By  this  am^idment  the  other  children 
were  made  parties,  six  as  plajntiffs  and  two  (manried 
women,  who  refused  to  join  as  plaintiffs)  as  defendants. 
The  amendments  stated  somewhat  more  strongly  the 
plaintifEs'  belief  that  the  £600  had  been  inveated,  and 
the  defendant's  knowledge  how  it  was  specifically  be- 
queathed, which  the  defendant  by  his  answer  denied. 
The  amended  bill  also  stated  that  in  1858,  Francis  Bolfe 
being  iU  and  in  difficulties,  the  plaintiff  discovered  the 
fact  that  the  defendant  had  retained  the  £600. 

The  bill  also  set  out  a  memorandum  which  the  plain- 
tiff, Mrs.  Bolfe,  had  found  in  her  husband's  possession,  in 
which  the  state  of  accounts  between  him  and  Gregory 
were  clearly  disdosed.  In  this  memorandum  the  hand- 
ing over  of  the  promissory  note  for  £600  to  Gregory  was 
stated  on  one  side;  and  on  the  other  the  payments  which 
Gregory  had  made  to  Bolfe,  by  cheque  or  otherwise,  on 
their  private  account. 

A  oorreqpondence  Uxlk  place  between  one  of  Ute  plain- 
tiffs ohildxen  and  the  defendant,  which  ended  in  the  filing 
of  this  bill,  which,  having  been  amended  as  above,  now 
came  on  at  the  hearing,  and  a  good  deal  of  evidsnoewas 
gene  into, 

Olasse,  Q.C.,  and  Welford,  for  the  plaintifiEs,  contended 
that,  the  £600  having  been  retained  by  the  defendant 
with  the  full  knowledge  of  all  the  droumstanoee,  or,  at  all 
events,  that  Bolfe  was  executoyr,  and  that  the  £600 
formed  part  of  the  testator's  assets,  he  was  a  constructive 
trustee  of  it  for  those  interested  under  the  will,  and 
therefore  lapse  of  time  did  not  bar  the  right.  Moreover, 
on  the  correqpondenoe,  it  was  shown  thi^  he  knew  the 
plaintiffs  claimed  an  interest  under  the  will,  and  the 
discovery  not  having  been  made  until  1858,  the  doctrine 
of  stale  demands  did  not  i^ply. 

BaUyy  Q.Cf  and  Jeuel,  for  the  defendant  Gregory, 
argued  that  the  defendant  did  not  know  of  the  specific 
gift  of  tiie  £600;  and  even  if  he  did,  the  Statute  of 
limitations  applied,  it  being  only  a  simple  contract  debt; 
and  that,  moreover,  even  if  the  statute  did  not  apply, 
80  long  a  time  had  elapsed  as  to  disentitle  the  plaintiff  to 
relief. 

Caaesdted: — Williams  on  Executors,  3rd ed.  746, 2nd  ed. 
678;  BiU  v.  Sinpion,  7  Yea.  152;  Andntw  v.  Wrigley,  4 
Bro.  a  C.  1S6;  UcUod  v.JDnmmond,  17  Yea.  152;  £eane 
▼.  JSMmU,  4  Mad.  332;  WatMn$  ▼.  Okeok,  2  Sim.  4  St 


199,  205;  Ouhkidge  v.  Bcdtwrigkt,  1  Buss.  549;   WiU9n 
V.  Moore,  1  M.  &K.  127,  348. 

KXKinsBSLET,  Y.C.,  referred  to  the  facts,  and  entered  Into 
the  mode  in  which  the  defendant  and  Fraads  Bdf e  had 
kept  the  account  between  tliem  with  great  minuteness.  It 
was  dear,  on  this  account,  that,  as  to  the  £200  paid  by 
the  two  dieques,  which  was  a  qeeetkm  of  fact,  tiie  whole 
transaction  was  on  their  private  aooo«mt,  and  bad  nothing 
to  do  with  the  exeootorehip  or  tte  testetov^s  estate,  ae  tt 
appeared  that  the  £600  was  dealt  with  quite  in  a  different 
way,  and  Bolfe  was  paid,  not  as  executor,  Inst  in  his  private 
oapad1y,u^  in  away  utterly  UBoonneoted  with  the  testa- 
tor's estate,  and  Gregory  was  released  from  tiie  debt^ 
although,  for  some  reason  which  did  not  appear,  the  rate 
of  interest  was  changed  from  £20  to  £10  per  cent.;  pro- 
bably to  benefit  Bolfe,  the  interest  being  so  high,  as  had  evi- 
dentiy  been  done  in  a  previous  part  of  the  account.  It  not 
being  disputed,  therefore,  as  to  part  of  the  £600,  that  it 
was  brought  into  the  private  account,  there  was  no 
doubt,  cm  the  face  el  the  account,  that  it  was  also  the 
case  as  to  the  remainder.  Although  no  money  of  the  tes- 
tator in  the  hands  of  the  executor  passed  from  him  into 
the  hands  of  Gregory,  the  £600  of  the  testator's  money 
due  to  his  estate  was  not  allowed  to,  but  retained  by, 
Gregory,  which  was  the  same  thing  as  a  payment  to  him 
on  the  arrangement  between  him  and  Bolfe,  which  was  a 
breach  of  trust,  and  known  to  be  so  by  Gregory.  It  was 
contended  that  this  mode  of  dealing  left  the  parties 
where  they  were,  and  that  therefore  Gregory  remained  a 
simple  contract  debtor  to  the  estate,  and  the  debt  would 
be  barred  in  six  years.  That  was  not  the  law;  it  was 
quite  different.  It  was  this — ^If  a  party  concurred  with 
an  executor  or  trustee  (here  an  executor)  in  that  whidi, 
on  tiie  part  of  the  executor,  was  a  breach  of  trusty  and  l^ 
Uiat  act  the  party  so  ocmcurring  dther  actually  leodved 
de  novo  into  his  hands  a  part  of  the  testator's  estate,  or, 
having  it  in  his  hands,  was  allowed  to  retain  it  by  the 
executor,  he  put  himself  under  a  liabili^  as  a  trustee  for 
tiie  persons  to  whom  it  was  given  by  the  will,  eitiier 
spedfioaUy  or  generally.  It  was  stated  by  Gregocy,  im 
his  answer,  that  he  did  not  know  that  the  £600  was 
q^edfioally  bequeathed  to  Mrs.  Bolfe  and  her  ohildxen; 
but  he  knew  that  Bdfe  was  the  executor,  and  that  the 
£600  was  due  to  the  executor  as  executor,  and  not  in  his 
individual  diaracter.  It  made  no  difference  if  it  was 
not  a  epedfic  gift,  but  only  part  of  the  general  assets; 
and  legatees  unpaid  would  be  entitled  to  come  and  say 
that  Qtegarj  had  so  dealt  witli  it  thathehadpartidpated 
in  tiie  breach  of  trust,  and  been  allowed  to  retain  the 
£600  as  his  own,  and  was  a  trustee  for  them.  That  was 
determined  in  tbe  case  of  WiUon  v.  Moore  («H  mp.), 
by  Sir  John  Leach.  It  made  no  difference  whether 
the  £600  was  paid  by  Bolfe  to  Gregory,  or  retained  by 
him;  it  was  assets  of  the  testator  in  his  hands.  It  turned 
out  that  this  very  £600  was  specifically  given  to  Mrs. 
Bolfe  and  her  diildren,  and,  applying  the  prindples  <^ 
equity,  although  Gregory  did  not  know  that  fact,  and  if  a 
bill  were  filed  within  five  or  ten  years,  there  coold 
be  no  doubt  that  the  Statute  of  Lhnitations  did  not 
mpplj.  In  sodi  a  case  of  constructive  trust,  it  was 
not  necessary,  in  order  to  bar  the  daim,  that  twenty 
years  should  elapse,  the  Court  would  not  assist  a  plaintiff 
after  a  less  period.  As  to  the  children,  there  was  bo 
question,  dther  on  the  statute  or  of  the  rule  cl  the  court 
as  to  stale  demands,  for  they  being  in&nts,  the  only  doubt 
was  whether,  as  to  Mrs.  Bolfe,  Gregory  had  not  a  right 
to  claim  the  interest  of  the  £600  during  her  life,  beoanse 
she  did  not  come  sooner.  She  was,,  quoad  this  proper^, 
in  the  eye  of  the  law  a  feme  $oie,  as  it  was  leit  to  her 
sejMurate  use,  and  she  knew,  as  she  admitted,  from  the 
testittor's  death  that  it  was  a  spedfio  debt  in  Gregocy^ 
hands,  and  must  have  known  dther  that  he  had  paid  it, 
or  that  it  remained  in  his  hands.  She  did  not  seem  to 
be  aware  of  the  arzangeneat  between  him  and  her  hua- 
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band  until  1858,  Rolfe  stating'  that  he  was  ashamed  to 
tell  her,  and  being  ill,  it  was  wrung  from  him  by  circum- 
stances. She  then  found  the  account,  and  gave  it  to  her 
solicitor.  She  also  knew  that  her  husband  had  been 
twice  bankrupt,  and  took  no  steps  with  respect  to  this 
£600.  Taking  all  these  circumstances  together,  his  Honour 
must  adhere  to  the  view  he  took  when  he  allowed  the  de- 
murrer— that  twenty  years  within  a  day  having  elapsed, 
although  Gregory  must  bring  the  £600  into  court  to  be 
invested  for  the  children,  he  was  entitled  to  the  interest 
during  Mrs.  Rolfe*s  life.  Ab  to  the  costs,  if  the  bill  had  been 
filed  by  the  children  alone,  Gregoiy  must  have  paid  the 
costs;  but  under  the  circumstances,  so  far  as  they  were 
the  costs  of  Mrs.  Bolfe,  they  must  be  set  ofif  by  Gregory 
against  the  others,  and  as  to  the  other  defendants,  who 
refused  to  join,  they  could  have  no  costs. 

Solicitors,  H.  D.  Uderton;  Lambert  «5'  Co.;  Sills  <J*  Gor- 
don; Randall,  Martin,  ^  RajidalL 


V.C.W.  Frampton  r.  Webb.  July  24. 

Practice — Costs — Lunacy — Solicitor  to  Suitors*  Fee  Fund, 

A  defendant  to  a  suit  having  become  of  unsound  mind 
after  the  bill  was  filed,  the  plaintiff'  obtained  an  order, 
appointing  the  solicitor  to  t/ie  Suitors*  Fee  Fund  to  act  on 
behalf  of  such  defendant,  Before  tlie  liearing  of  tlie 
cause,  the  defendant  recovered;  but  lutcing  taken  no  steps 
immediately  upon  his  recovery  to  get  his  own  solicitor  re' 
placed  vpon  the  record — 

Held,  upon  motion  to  replace  his  own  solicitor,  tliat  Tie 
must  first  pay  tlie  costs  of  the  solicitor  to  the  Suitors*  Fee 
Fund,  but  that  he  might  add  tJiose  costs  to  his  own  costs  of 
suit. 

This  was  a  motion  on  behalf  of  one  of  the  defendants, 
that  the  order  appointing  the  solicitor  to  the  Suitors'  Fee 
Fund  as  his  solicitor  in  the  cause  might  be  discharged, 
and  that  he  (the  defendant)  might  be  at  liberty  to  appear 
by  his  original  solicitor,  and  make  an  affidavit,  Sco,  The 
defendant,  who  was  of  sound  mind  when  the  bill  was 
filed,  appeared  by  his  own  solicitor,  and  obtained  further 
time  to  answer.  He  afterwards  became  of  unsound  mind, 
and  by  an  order  made  in  November,  1862,  Mr.  Johnson, 
the  solicitor  to  the  Suitors*  Fee  Fund,  was  appointed  his 
solicitor  in  the  cause.  A  short  answer  was  put  in  by 
Mr.  Johnson  on  behalf  of  the  defendant,  submitting  his 
rights  to  the  Court.  On  the  28th  of  February,  1862, 
notioe  of  motion  for  decree  was  given.  In  March,  1862, 
the  defendant  was  discharged  from  the  asylum  as  sane, 
and  the  plaintiff  was,  in  June,  informed  by  letter  of 
such  discharge. 

The  cause  came  on  for  hearing  on  the  10th  of  July, 
but  was  ordered  to  stand  over  to  enable  the  plaintiff  to 
serve  notioe  of  the  proceedings  on  this  defendant. 

The  defendant  now  moved  that  the  order  appointing 
Mr.  Johnson  as  his  solicitor  might  be  discharged,  and 
that  he  might  appear  by  his  own  solicitor,  and  be  at 
liberty  to  swear  and  file  an  affidavit  in  support  of  his 
case.  The  question  now  discussed  was  as  to  Mr.  Johnson's 
costs — ^by  whom  they  must  be  paid. 

Wtntle,  in  support  of  the  motion,  contended  that  the 
plaintiff  must  pay  Mr.  Johnson's  costs.  The  defendant 
did  not  adopt  the  proceedings  taken  by  Mr.  Johnson,  who 
was  appointed  at  the  instance,  and  for  the  benefit,  of  the 
plaintiff,  for  the  purpose  of  curing  the  defect  upon  the 
record,  and  enabling  him  to  obtain  a  decree.  The  case 
was  analogous  to  that  of  a  supersedeas  of  a  commission, 
where  the  Court  would  not  order  payment  out  of  the 
recovered  lunatic's  property  of  any  costs  incurred  with 
reference  to  the  commission:  Loveday*s  case,  1  D.  M.  &  G. 
275;  Anon.,  4  De  G.  &  J.  108;  Fraser  v.  Thompson,  4  De 
G.  &  J.  662,  7  W.  R.  678;  Marris  v.  Hamlyn,  3  De  G.  & 
Sm.  470. 

WUlcoch,  Q.C.,  and  Faber,  for  the  plaintiff,  contended 
that  the  defendant  must  pay  Mr.  Johnson's  costs. 


J,  H,  Taylor,  for  Mr.  Johnson. 
Darby,  for  other  parties. 

Wood,  V.C,  said  that  the  defendant  must  pay  Mr. 
Johnson's  costs.  He  ought  to  have  applied  earlier  to 
replace  his  own  solicitor  upon  the  record,  and  remove  the 
solicitor  to  the  Suitors'  Fee  Fund.  Although  the  plain- 
tiff had  obtained  the  order  appointing  Mr.  Johnson,  it 
was  open  to  the  defendant,  upon  his  recovery,  to  discharge 
that  order.  He  had  not  done  this,  however,  but  had 
allowed  the  suit  to  be  brought  to  a  hearing  without  taking 
any  step.  The  case  was  analogous  to  t^  of  an  infant 
adopting,  upon  coming  of  age,  that  which  had  been  done 
for  him  during  his  minority.  The  defendant  must  pay 
the  costs  of  the  solicitor  to  the  Suitors'  Fee  Fund,  but  he 
might  add  them  to  his  own  costs  of  suit. 


T.  C.  W. 


Li  re  St.  Thomas's  Hospital. 


July  27. 


Lands  Clauses  Act — Re-investment — Temporary  buildingit 

— Cdsts, 
The  procuring  and  fitting  up  of  houses  for  the  tempo- 
rary accommodation  of  the  patients  of  an  hospital,  whose 
original  buildings  haee  been  taken  by  a  railway  company, 
under  the  Lands  Clauses  Act,  is  a  proper  re- invest m-ent 
within  the  6dth  and  SOth  sections  of  that  Act.  A  rail- 
nay  company  was  accordingly  ordered  to  pay  the  costs  of 
a  petition  presented  by  the  trustees  of  an  hospital  to  ob^ 
tain  payment  out  of  court  of  part  of  their  compensation 
money  for  the  purpose  of  such  investment. 

This  was  a  petition  presented  by  the  trustees  of  St. 
Thomas's  Hospital  to  obtain  the  sanction  of  the  Court  to 
the  re-investment  of  £12,000,  part  of  a  much  larger  sum 
which  had  been  paid  into  court  by  the  Charing  Cross 
Railway  Company,  under  the  Lands  Clauses  Consolida- 
tion Act,  as  compensation  for  premises,  the  property  of 
the  trustees  of  the  hospital,  which  had  been  taken  by  the 
company  for  the  purposes  of  their  undertaking.  The 
trustees  proposed  to  lay  out  this  £12,000  in  procuring 
and  fitting  up  certain  houses  for  the  temporary  accommo- 
dation of  the  patients  of  the  hospital,  until  a  new  hospital 
should  have  been  provided. 

The  petitioners  asked  that  the  costs  might  be  paid  by 
the  company. 

Osier f  for  the  company,  objected  to  pay  costs. 

The  proposed  re-investment  was  not  sanctioned  under 
the  Lands  Clauses  Act,  but  under  a  private  Act  of  25  &  2& 
Vict,  obtained  by  the  petitioners — consequently  the  80th^ 
section  of  the  Lands  Clauses  Act,  as  to  the  payment  of 
costs  of  re-investment,  did  not  apply. 

M'Naghten,  for  the  petitioners,  relied  on  the  69th  and- 
80th  sections  of  the  Lands  Clauses  Act. 

Wood,  Y.C,  said  that  the  60th  section  of  the  Lands 
Clauses  Act  permitted  the  substitution  of  other  buildings 
in  place  of  those  removed.  The  proposed  fitting  up  of 
houses  for  the  temporary  accommodation  of  patients  of 
the  hospital  was  a  sufficient  substitution  to  be  within 
that  section  independently  of  the  Private  Act,  and  was  a 
re-investment  of  which  tibe  company  must  pay  the  costs 
under  the  80th  section.  Companies  must  be  content  to 
submit  to  have  an  Act,  which  alone  gave  them  the  power 
thus  to  take  land  forcibly,  construed  strictly  as  against 
them.  There  would  be  an  order  as  prayed,  the  costs  to  be 
paid  by  the  company. 


V.C  W.  BiNGLEY  V.  Mabshall.  July  2a. 

Practice — Interlocutory   injunction — Undertaking  a»   to 

damages, 
A  plaintiff  obtained  an  injunction  restraining  the  de- 
fendant from  letting  a  house  to  any  person  other  than  the 
plaintiff,  upon  the  terms  of  giving  an  undertaking  as  to 
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damages.  At  the  hearing,  the  hill  was  dismissed,  hut 
without  costs. 

Upon  motion,  subsequently,  hy  the  defendant,  that  the 
damages  sustained  hy  him  in  consequence  of  the  injunction 
might  he  assessed  and  paid  hy  the  plaintiff — 

Held,  that  as  the  plaintiff,  though  he  had  not  succeeded 
at  the  hearing,  was  not  wrong  in  instituting  the  suit,  the 
Court  would  not  grant  an  inquiry  as  to  damages,  the  loss 
to  the  defendant  having  arisen,  not  from  the  injunction, 
hut  from  the  pendency  of  the  litigation. 

The  bill  in  this  case  was  filed  in  August,  1861,  for  the 
purpose  of  obtaining  specific  performance  of  an  agree- 
ment by  the  defendant  (dated  the  23th  of  May,  1859),  to 
build  a  new  hotel  in  Piccadilly,  at  a  cost  of  not  less  than 
£11,000,  and  not  more  than  £13,000,  and  to  grant  to  the 
plaintiff  a  lease  of  such  new  hotel  when  completed,  upon 
certain  terms,  and  at  a  rent  proportioned  to  the  cost  of 
the  erection,  £13,500  being  limited  as  the  maximum  of 
expenditure  by  the  defendant.  It  appeared  that  the 
hotel,  while  in  course  of  erection,  was  considerably  modi- 
fied &om  the  original  plans,  in  consequence  of  legal  pro- 
ceedings against  the  defendant  by  the  owners  of  adjoin- 
ing houses  asserting  their  rights  and  claiming  coinpensa- 
tlon  in  respect  of  ancient  lights,  kc.  The  result  of  these 
proceedings,  and  the  alterations  attendant  thereon,  ren- 
dered it  impossible  to  complete  the  hotel  for  £13,500, 
stipulated  as  the  ma^'mum  price;  and  it  had  in  fact  cost 
upwards  of  £18,000.  The  defendant,  under  these  circum- 
stances, declined  to  grant  a  lease  to  the  plaintiff  except 
at  an  increased  xent^  calculated  upon  the  additional  out- 
lay. The  plaintiff  thereupon  filed  his  bill,  and  on  the 
2l8t  of  August,  1861,  obtained  ex  parte  an  injunction  in 
the  following  terms: — Upon  an  undertaking  by  the 
plaintiff  to  abide  by  any  order  the  Court  may  make  as  to 
damages,  in  case  the  Court  should  hereafter  be  of  opinion 
that  the  defendant,  Mary  Marshall,  should  hare  sustained 
any  by  reason  of  this  order,  which  the  plaintiff  ought  to 
pay,  restrain  the  defendant  from  letting  or  i)arting  with 
the  possession  of  the  hotel  to  any  persons  ot^er  than  the 
plaintiff. 

Upon  the  hearing  of  the  cause  in  July,  1862,  his  Honour 
disndssed  the  bill  without  costs,  obsenring  that  it  was  im- 
possible for  the  plaintiff  to  tie  the  defendant  down  to  the 
erection  of  an  hotel  according  to  the  plans,  whatever 
might  be  the  cost,  and  to  insist  ui)on  a  lease  at  the  same 
rent  as  if  the  ooet  had  been  only  £13,000;  that  it  would 
be  most  harsh  and  inequitable  to  enforce  specific  perform- 
ance of  the  original  contract;  and  that  if  the  plaintiff 
took  a  lease,  he  must  take  it  upon  the  terms  of  paying 
snch  a  rent  as  would  be  in  proportion  to  what  the  build- 
ing had  fairly  cost. 

The  terms  of  the  decree  were  that  the  agreement  ought 
not  to  be  specially  performed,  except  upon  the  terms  of 
the  plaintiff  allowing  to  the  defendant,  in  the  computa- 
tion of  rent  and  otherwise,  all  such  sums  as  she  should 
have  properly  expended;  and  the  plaintiff  declining  to 
perform  the  agreement  upon  these  terms,  the  bill  to  be 
dismissed  without  costs.  In  the  event  of  the  plaintiff 
delivering  up  to  the  defendant,  on  or  before  the  23rd  of 
December,  the  agreement  to  be  cancelled,  the  defendant 
was  ordered,  within  one  month  after  the  delivery  of  the 
agreement,  to  pay  the  plaintiff  the  £2,000  paid  by  him 
upon  executing  the  agreement,  with  interest,  from  the 
23rd  of  May,  1859. 

The  plaintiff  threatened  an  appeal;  and  from  his  not 
having  made  up  his  mind  as  to  giving  up  the  agreement 
or  not,  the  defendant  was,  as  she  alleged,  unable,  until 
November,  1862,  to  take  any  steps  towards  letting  the 
hoteL  She  now  moved  that  the  amount  of  damages  sus- 
tained by  her  in  consequence  of  the  injunction  awarded 
in  August,  1861,  might  be  assessed  in  chambers,  and  that 
the  plaintiff  might  be  ordered  to  pay  to  defendant  all  the 
costs  of  this  application,  and  of  the  proceedings  to  be  had 
in  chambers  under  the  order  now  moved  for. 


Bolt,  Q.C.,  and  Karslahe,  for  the  defendant^  in  support 
of  the  motion,  contended  that  the  claim  raised  by  the 
plaintiff  in  his  bill  was  most  inequitable,  being  in  effect 
an  attempt  to  confiscate  the  whole  additional  outlay 
beyond  the  £13,000  originally  contemplated.  He  had 
failed  in  his  suit,  and  must  answer  to  the  defendant  in 
damages  for  the  heavy  loss  that  she  had  sustained  in 
being  prevented  from  letting  the  hotel,  especially  during 
the  Exhibition  year. 

Sir  IT.  Cairns,  Q.C.,  and  E.  B.  Lovell,  for  the  plaintiff, 
were  not  called  upon. 

Wood,  V.C,  said  that  the  undertaking  as  to  damages 
was  only  enforced  (1)  when  the  plaintiff  digp^e^  ex  parte, 
and  (2)  when  at  the  hearing  of  the  motion  the  case  was 
doubtful,  and  the  injunction  was  only  granted  until  the 
hearing  upon  the  terms  of  giving  an  undertaking  as  to 
damages.  Here  the  injunction  was  dissolved  in  July  last, 
when  the  decree  was  made  dismissing  the  bill  without 
costs.  It  was  quite  plain  that  this  Court  could  not  have 
allowed  the  property  to  be  dealt  with  during  the  litigation ; 
and  that  the  bill  had  not  been  filed  without  some  founda- 
tion was  shown  by  his  having  dismissed  it,  not  with  but 
without  costs.  The  present  application  was  an  attempt 
to  extend  the  jurisdiction  of  the  Court  in  respect  of  these 
undertakings  in  a  manner  that  was  never  intended.  The 
plaintiff  was  not  wrong  in  coming  to  this  Court,  and  it 
would  be  monstrous  that  he  should  be  made  to  bear  all 
the  costs  and  damages  incident  to  a  litigation  which  the 
Court  had  thought  he  was  right  in  instituting,  although 
he  had  no  succeeded  at  the  hearing.  The  motion  must 
be  refused  with  costs. 

Solicitor  for  the  plaintiff,  John  Bac, 

Solicitor  for  the  defendant,  F.  W.  Dolman. 


v.c.w 


Baskett  V,  Skeel. 


July  27. 
Mortgage — Deed — Secondary  evidence —  Usurious  contract. 

An  equitahle  mortgagee  by  deposit  of  deeds  is  not  dc- 
priced  of  his  right  to  recover  his  debt  by  his  inability  to 
produce  eitlier  the  deeds  deposited  or  any  memorandum  of 
the  deposit,  whe^t  tite  Court  helices  that  there  was  such 
deposit,  and  that  the  deeds  have  been  really  lost. 

A  contract  made  before  the  repeal  of  the  usury  laws 
>y  17  4"  18  Vict.  c.  90,  tliat  the  proceeds  of  a  sum  of  stock 
about  to  be  sold  out  by  the  lender,  to  be  lent  to  the  borrower*, 
shall  be  treated  as  a  definite  sum  of  cash  in  computing  the 
debt,  is  not  a  usurious  bargain  when  made  bonft  fide,  and 
not  eolourably,  altliough  such  definite  sum  exceeds  in 
amount  the  sum  of  money  afterwards,  in  fact,  produced 
by  the  sale  of  stock,  and  actually  paid  to  the  borrower. 

This  was  a  petition  presented  in  the  suit  of  Baskett  v. 
Skeel,  by  G^rge  Ive  Comer  and  Bobert  Charles  Brum- 
mond,  to  obtain  payment  of  a  mortgage  debt  of  £360 
and  interest  owing  from  the  estate  of  William  Baskett, 
deceased,  for  the  administration  of  whose  estate  that  suit 
had  been  instituted. 

William  Baskett  (hereinafter  called  the  testator)  had, 
by  an  indenture  dated  the  3rd  of  November,  1840,  as- 
signed to  the  petitioner  Comer,  and  to  one  Thomas  Miaire 
(whose  interest  was  now  represented  by  the  petitioner 
Bmmmond),  eight  leasehold  messuages  by  way  of  mort- 
gage to  secure  £400  and  interest.  Although  the  mort- 
gage deed  and  the  receipt  thereon  endorsed  expressed  the 
sum  of  £400  to  have  been  paid  to  the  testator,  yet  that 
sum  was  not  in  fact  paid.  The  mortgagees  had  intended 
to  lend  the  proceeds  of  the  sale  of  £400  consols.  To  se- 
cure the  mortgagees  against  loss  in  case  of  a  depreciation 
of  the  value  of  consols,  it  was  agreed  between  them  and 
the  testator  that  such  proceeds  (whatever  their  amount) 
should  be  treated  in  the  account  as  £860  cash.  To  make 
up  £400,  a  further  sum  of  £40  cash  was  handed  by  the 
mortgagees  to  one  Bernard  Graham,  their  agent  in  the 
matter,  to  pay  to  the  testator.    Graham  never  paid  the 


1020 


THE  WEEKLY  REPORTER. 


£ju«.ia,id6«.3  VoL  XL 


Chancsbt. 


BABKETT  V,  SKXXL. — DB  B&4li6JLC  V.  MAfiTTV. 


£40  to  the  testator,  but  vetained  it,  an  offence  lor  which 
he  was  afterwards  conyicted  at  the  Old  Bailey.  A  sum 
of  £342  10s.  cash,  zeiJised  bj  the  sale  of  the  £400  oon- 
boIb,  was  in  fact  all  the  mon^  aotually  reoeiTed  by  the 
testator  on  the  seoority  of  the  aboye  mortga^eu  Interest 
was,  howeyer,  paid  by  him  and  his  ezeontors  as  npoa  a 
som  of  £360  up  to  July,  1644,  and  receipts  on  that  foot- 
ing were  giyen  by  t^  mortgagees.  One  house  oomprised 
in  the  security  was  sold  in  Koyember,  1862,  under  an 
order  made  in  the  suit,  to  one  Henxy  Fisher,  who  paid 
£540  Is.  4d.  cash  into  court  for  purchase-money  and 
interest. 

The  mortgagees  (Comer  and  Maire)  had  permitted 
Graham  to  receiye  the  aboye  mortgage  deed  and  the 
title  deeds  as  their  agent.  Graham  afterwards  stated 
that  he  had  lost  them,  but  was  suspected  of  unlawfully 
detaining  them.  They  could  not  now  be  found,  and  the 
only  eyidence  of  their  existence  was  acopy  of  the  counter- 
part of  the  lease  by  which  the  mortgaged  premises  had 
been  demised  to  the  testator  by  one  Spicer,  obtained  from 
Spioer's  solicitors,  and  a  copy  of  the  draft  of  the  mortgage 
deed,  obtained  from  Graham  while  he  lay  in  prison. 

The  petitioners  asked  for  payment,  out  of  the  £540  Is.  4d. 
now  in  court,  of  the  principal  and  interest  due  on  their 
security  in  respect  of  the  debt  of  £360  and  costs. 

JameSy  Q.C.,  and  JoUiffe,  for  the  petitioners. 

Oiffard,  $.(7.,and  Speedy  ioc  the  purchaser,  Fisher. 

WiUcochj  Q.C.,  and  MartindaUy  for  persons  interested 
in  the  testator's  estate,  opposed  the  petition. — The  deed 
was  not  only  not  produced,  but  not  even  the  drafb  of  it; 
only  a  copy  of  the  draft.  That  might  not  represent  the 
deed  if  the  deed  had,  in  fact,  existed.  The  copy  con- 
tained no  signatures  or  attestation;  the  deed  might  neyer 
haye  been  executed.  Secondly,  the  alleged  mortgage 
took  place  before  the  repeal  of  the  usury  laws  by  the 
statute  17  &  18  Vict.  c.  90.  The  money  really  adyanoed 
was  £342;  the  debt  was  £360,  and  bore  £5  per  cent, 
interest  on  £360.  The  bonus  of  £17  10s.  which  l^us 
arose,  rendered  the  transaction  fraudulent  and  yoid  under 
the  old  usury  law. 

Cole,  Q.C,  and  Surrage,  for  infants  interested  in  the 
testator's  estate,  followed  on  the  same  side.  They  said 
that,  as  against  infants,  the  Court  would  not  uphoM  the 
alleged  mortgage  on  such  slight  eyidence.  There  was  no 
eyidenoe  that  anyone  had  eyer  seen  the  testator's  signa- 
ture to  the  deed,  as  was  requisite  to  render  seoondaiy 
eyidenoe  admissible.  The  onus  of  proof  lay  on  tiie  mort- 
gagee. The  mortgage  was  also  yoid  under  the  old  Usury 
Acts,  preyious  to  17  &  18  Viot  c.  90.  They  cited  Moore 
y.  Battie^  1  Eden,  273,AmbL  371;  Parker  y,  Bamihottom, 
3  B.  &  Cr.  257.  [His  Honour  referred  to  Ihte  y.  WeUingt, 
1  Eden^  275  n.] 

Otbome,  Q.C,  and  Hwrtphrey,  in  the  same  interest, 
said  that  Uie  case  made  was  a  le^  mortgage,  not  merdy 
an  equitable  deposit  of  deeds.  The  legal  mortgage  could 
not  be  established.  The  debt,  also,  could  not  be  esta- 
blished as  an  equitable  mortgage,  unless  either  the  deeds 
or  some  memorandum  of  the  deposit  were  produced.  They 
cited  Bo^md  y.  SelX,  9  W.  E.  846. 

Bagikawe^  for  one  of  the  executors. 

James^  Q,C^  in  reply,  said  that  the  principle  on  whidi 
the  usury  cases  were  decided  was  the  colourable  or  bond 
fide  nature  of  the  transaction.  The  present  agreement 
was  made  lond  fide  to  secure  the  mortgagees  ttom  any 
loss  they  might  inour  from  a  depreciation  of  oonsols. 
He  also  objected  to  pay  the  costs  of  any  parties  appearing 
other  than  the  executors.  Such  parties  were  ooyered  by 
the  executors'  appearance. 

Wood,  V.C,  said  that  there  was  really  no  dispute 
about  the  debt^  exoept  as  to  the  amount,  sinoe  it  appeared 
by  the  eyidenoe  that  the  exeoutors  had  made  an  offer  to 
the  mortgagees,  amounting  to  a  tender  of  £342  lOi.  and 
intereat.    One  ezeontor  had  not  only  admittod.  but  iwoni 


to  the  debt,  and  had  paid  interaet  thereon.  Tkeie 
been,  at  least,  a  deposit  of  deeds,  which  constituted  am. 
equital^  mortgage.  The  mortgagees  had  not  been 
guilty  of  unreasonable  deli^.  Haying  a  ixn  ooayiotuai 
that  their  debt  was  secured,  they  held  on  efier  ainoe  1844, 
until  they  found  the  property  about  to  be  odd.  Had 
they  belieyed  it  to  be  uerely  a  ample  ooatract  debt,  tfaafr 
would  certainly  haye  prored  earlier  i^gaiDfit  the  general 
assets.  As  to  the  question  of  amnwat,  he  tiioQght  thai 
the  bargain  was  not  usiirious.  If  one  person  asked 
another  to  sell  out  stock  and  lend  him  the  proceeds,  and 
made  himself  re^xmsible  for  any  loss  whidi  tlie  lender 
might  suffer  £rom  a  change  in  the  yalue  of  the  stock,  12&e 
transaction  was  good,  since  the  lender's  principal  would 
be  bond  fide,  and  not  oolourably,  in  jeopardy.  In  the 
oases  cited,  the  transaction  was  colourable,  and  t^ere  was 
oppression  and  imposition.  In  the  present  case  no  undue 
pressure  was  made  out.  The  executors  had,  in  1844, 
treated  the  whole  debt  of  £360  as  yalid.  The  securitrr 
must  be  treated  as  an  eqtiitable  deposit.  There  was  no 
difficulty  as  to  non-production  of  deeds  deposited  when 
the  Court  belieyed  them  to  be  really  lost.  Belief  had 
been  s(mietimes  giyen  on  lost  bills  of  exchange.  He  de- 
clared me  debt  a  good  debt  for  the  whole  amount — ^yiz., 
£360;  that  the  petitioners  had  a  right  to  a  lien  on  the 
premises  oominrised  in  the  deposited  deeds,  which  had  not 
been  barred  by  lapse  of  time,  or  otiierwise;  and  ordexed 
payment  of  £360,  with  intex^st  thereon  for  six  years  at 
5  per  cent.,  to  be  made  to  the  petitioners  out  of  the  fund 
in  court.  The  costs  of  the  exeoutors,  as  between  party 
and  party,  to  be  paid  out  of  the  fund  in  couzt.  Hie 
difference  between  the  party  and  party  costs,  and  the 
solicitor  and  client  costs,  of  the  exeeutors,  and  3ie  party 
and  party  costs  of  all  o^er  parties  appearing,  to  be  paid 
out  of  the  testator's  estate. 


v.cw. 


July  14,  15,  8§. 


Be  Beabsac  v.  Masttx. 


Specific  performance — Ewpiration  of  term — Bdirf  in 

Im  a  mU  for  tpeeifie  psr/ormmnee  wf  an  ofreemevt  te 
let  a  heu§e/or  a  skert  term,  the  piain^ff  Mkemid  a^rpif  to 
have  the  cauee  adwanced  J9  that  it  may  he  heard  b^eretke 
term  hoi  expired. 

Where  the  plaintiff  hag,  hy  hie  delay  inpreeeevtmy  the 
tait,  aUewed  the  term  te  expire  before  the  eamee  eon  ke 
heard,  the  Court  wUl  net  direct  an  inquiry  as  te  damape§. 

This  was  a  bin  praying  specific  performance  of  an 
agreement  by  the  defendant  to  let  to  ike  plaintiff  a  house 
from  the  1st  of  Februaiy  until  the  15th  of  September, 
1862,  and  compensation  in  damages  for  breach  of  the 
agreement. 

Tlie  case  was  shcnrtly  as  f<^owB: — The  plaintiff,  the 
Yioomte  Brimont  de  Brassae,  who  was  engaged  upon  tiie 
French  oomnussion  to  iSke  International  Exhibition  of  last 
year,  agreed  in  December,  1861,  to  take  from  the  defez^ 
dant  his  house,  33,  Thurloe-square,  from  the  1st  of 
February  until  the  15th  of  September,  1862,  for  £450, 
payable  by  instalmsnts — £100  upon  signing  the  agree- 
ment, £100  upon  taking  possession,  and  the  remaining 
£250  in  the  June  and  August  following.  The  first  in- 
stalment was  paid  in  December,  when  t^e  agreement  was 
signed,  and  on  the  1st  of  February,  the  Yioomte  being 
then  in  France,  his  agent  applied  for  possession  ci  the 
house.  The  agent,  howeyer,  was  not  pr^azed  wiUi  the 
£100,  haying  reoeiyed  no  instructions  upon  the  subjeot 
The  defendant  with  some  warmth  inidsted  upon  tiie 
money  tiieze  and  then,  and  would  not  aHow  1^ 
plaintiff's  agents  in  default^  to  take  possession.  Bimoe 
that  time  the  defondant  had  remained  in  possessien. 
Some  negotiation  took  place  as  to  settling  the  dis- 
pute, the  idaiatiff  being  at  fint  willuog  to  tieat  the 
o(mtract  as  at  an  end,  as  he  w«s  audous  to  be  eleoted  u^ 
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the  Chamber  of  Bepoties,  and  wia  unoertalA  as  to  being 
in  lioodoQ.  during  the  year.  The  defendant  demanded 
compensation  for  his  expenses  in  famishing  the  house 
and  the  risk  of  having  it  upon  lus  hands  nxikt  after  he 
had  been  ohMged,  in  conseqoence  of  the  agreement^  to 
take  another  house  for  hims^.  The  pUuntifl's  solioitorB, 
on  the  8th  of  Febraaiy,  stated  that  he  was  not  inclined 
to  pay  anything  like  £200  to  pat  an  end  to  the  tenant, 
and  that,  xalher  than  do  that^  he  would  try  to  relet  the 
house,  ef  coarse  completing  his  engagemmt  with  the 
defendant.  On  the  10th  of  Febmazy  the  defendant's 
agent  wrote  to  the  pUintiff's  solioitorB  as  followsr — **  I 
will  do  my  beet  to  get  the  Yisooont  a  tenant  with  as 
little  delay  as  possible  when  I  am  in  a  ritootion  to  act. 
Br.  Martin  (idie  defendant)  in  the  meantime  complains  of 
his  position  in  this  nnsatii^aotory  business.  The  Doctor 
expects  the  Yisoonnt  to  complete  his  bargain,  and  to 
avoid  similar  trouble  in  futoze,  he  (the  Doctor)  snggests 
that  ^OB  remaining  £850  be  at  once  paid  down;  this 
being  done,  no  diffienltj  whaterer  will  be  thrown  in 
the  way  of  rdetting  the  residenee  for  the  Yisoonnt." 
On  the  17th  of  February  the  defendant  was  told  that  the 
£100  instalment  was  ready  for  him,  but  he  deolined  to 
accept  it.  So  matters  appear  to  have  rested  nntil  the 
middle  of  March,  tiie .  defendant  being  in  ooeapation  of 
the  house,  and  the  plaintiff  in  France,  bnsied  about  his 
election  to  the  Chamber.  He  was  not,  however,  deotod, 
and  about  the  17th  of  March  he  renewed  his  application 
for  ^OB  house,  wi&  a  threat  of  legal  proceedings.  The 
defendant,  however,  insisted  upon  treating  the  contract 
as  broken  by  the  default  in  payment  of  the  £100  due 
upon  the  Ist  of  February.  On  tiie  25th  of  March,  1862, 
the  plaintiff  filed  his  bill  for  BpedlRo  performance  of  the 
agreement,  and  compensation  in  damages.  On  the  same 
day,  within  a  few  hours  before  the  biU  was  placed  upon 
the  file,  the  defendant  offered  to  return  the  £100  deposit 
paid  upon  signing  the  agreement  in  Deoember,  1861.  It 
also  appeared  that  beftire,  or  within  a  few  days  of,  filing 
the  bill,  the  plaintiff  had  taken  the  opposito  house,  31, 
Thurloe-squaxe. 
Hie  answer  wasput  in  on  the 6th  of  June,  1862. 

Jlett,  Q.C.f  and  Woodroffe,  for  the  plaintiff,  contended 
ibat  he  had  not  lost  his  right  to  specific  performance  by 
faSling,  through  inadvertence,  to  pay  the  £100  on  the  1st 
of  February.  The  evidence  showed  that  the  plaintiff  had 
not  waived  the  agreement,  and  he  was,  at  aQ  events, 
entitled  to  relief  in  damages  for  the  loss  that  he  had  sus- 
tained. 

Sir  IT,  Ca4m$y  Q.C^tsa^  Brookibank^tor  the  defendant, 
designated  the  suit  as  frivolous  and  uiJounded.  Having 
regwd  to  the  nature  of  the  agreement,  to  let  a  house  for 
certain  months  in  a  particular  year,  time  necessarily 
became  of  the  essence  of  the  contract,  even  in  the  absence 
of  any  stipulation  to  that  effect.  The  plaintiff  had  lost 
an  right  to  relief  by  his  delay  in  the  conduct  of  the  suit 
He  could  not  now  obtain  specific  performance,  as  the 
term  had  long  since  expired;  nor  could  he  obtain  com- 
pensation in  dMuages,  which  was  a  remedy  entirely 
ancillary  to  specific  performance.  They  also  contended 
that  the  defendant  had  failed  to  perform  an  essential  part 
of  the  agreement — ^had  himself  treated  it  as  at  an  end,  and 
by  accepting  the  £100,  would  have  obtained  all  that  he 
could  possibly  be  entitled  to.  They  cited  ParHn  t, 
Tkorold,  16  Beav.  59;  Beams  v.  nkant^  13  Yes.  287; 
JDoloret  v.  JRathscMld,  1  Sim.  Sc  Stu.  590;  Coilake  v.  TUl, 
1  Buss.  376:  WUhy  v.  Cbttle,  T.  Sc  Buss.  78;  Machryde 
T.  Weehe9,  22  Beav.  538;  Story,  Bq.  Jur.  776. 

RoU,  C.C,  in  reply. 

Wood,  Y.C.,  after  stating  the  case,  said  that  the  defen- 
dant was  wrong  in  his  contention  that  time  was  of  the 
essence  of  the  contract.  In  one  sense,  indeed,  it  was,  and 
i^  might  have  been  made  so  by  the  defendant  after  the 
1st  of  February,  by  naming  a  day  for  payment  of  tiie 


£100  and  completion  of  the  agreement.  But  this  was  not 
done,  and  the  letter  from  the  defiendanfii  agent  of  the 
10th  of  February,  1862,  put  an  end  to  any  suxdi  oontentson, 
and  placed  the  matter  upon  a  dear  and  definite  lootisg. 
At  the  time  of  filing  his  bill,  therefore,  the  plaintiff  was 
dearly  in  the  ri^^t  But  after  biU  filed,  tiie  plaintiff 
obtained  another  house,  and  dearly  did  not  want  specific 
performance;  and  so  the  cause  was  not  pressed  on.  The 
Court  would  only  give  damages  where  specific  performance 
could  be  decreed.  As  to  the  rights  of  persons  filing  bUls 
under  such  circumstances,  he  was  indebted  to  **  Fry  on 
Specific  Perf<mnance  "  for  the  collection  of  cases,  and  the 
very  able  commentary  upon  the  subject.  His  Honour 
referred  to  pp.  269,  268,  and  the  casesthere  referred  to  of 
Neshitt  V.  Meyer,  1  Swanst.  228;  Walters  r,  Ths  Northsm 
Coal  Mining  Ompawy,  5  D. M. &  G. 629, 4  W.  B.  140  (asto 
the  rductanceof  the  Court  to  decree  specific  performance 
of  a  lease  after  the  term  had  expired),  ko.  In.  Wilkinson 
V.  Torkingtany  2  T.  &  0.  Ex.  726,  Baron  Alderson  granted 
substanthd  rdief  by  making  a  decree  for  an  account  of 
arrears  of  rent,  on  the  footing  of  the  agreement  to  grant 
a  lease,  although  by  the  expiration  of  1^  term  before  tiie 
hearing  of  the  cause,  specific  perfiormanoe  of  the  agreement 
could  not  be  granted.  But  here  the  return  of  the  £100 
deposited  on  signing  the  agreement  was  the  only  substan- 
tial relief  that  coi^d  be  given.  In  Hoyls  v.  Zivsiey,  I 
Mer.  381,  Sir  William  Grant,  upon  an  application  by  the 
plaintiff,  advanced  the  cause  for  the  very  purpose  of 
having  it  heard  before  the  term  of  years  specified  in  the 
agreement  should  expire.  If  the  plaintiff  had  really  been 
in  earnest  in  widung  to  obtain  specific  performance,  that 
seemed  to  have  been  the  course  that  he  ought  to  have 
taken.  But  he  had  not  done  so,  and  the  only  refief  timt 
he  was  entitled  to  was  to  receive  back  the  £100  deposit. 
It  had  been  offered  at  the  time  of  fiUng  the  bill.  But,  at 
the  same  time,  the  defendant  was  not  right  in  the  course 
that  he  had  taken,  and  was  not  entitled  to  any  costs. 

Declare,  that  the  plaintiff  was  entitled,  at  the  time  of 
filing  the  bill,  to  specific  performanoe  of  tiie  agreement  of 
the  9th  of  December,  1861 ;  but  the  term  having  ehqwed 
during  which  the  agreement  was  to  be  enforced,  the  CouH 
will  not  now  decree  qsecific  performance.  Inasmndi  as 
the  plaintiff  made  no  attempt  to  have  the  <»nse  advanced, 
the  Court  makes  no  reference  as  to  damages,  but  orders 
defendant  to  return  the  £100.    No  costs  on  either  side. 

Solicitors  for  the  plaintiff,  Bohinson  ^  Preston, 

Sdlicitor  for  the  defendant^  Daniel  Keane. 


iSanfttu]itcs« 

July  17;  August  5. 

Bs  Henlet,  Thuboood,  &  Co. 
Be  The  Ikspectobship  of  Messes.  Faiehead  &  Co.* 

192fuf  and  following  sections  of  the  Bankrvptcy  Act,  1861 
— Inspectorship  deed — Bight  of  inspectors  to  set-off 
dwidend  due  to  creditor  as  against  persoruil  demand. 

Inspectors  under  a  deed  framed  pursuant  to  the  I92nd 
section  of  the  Bankrvptcy  Act,  1861,  cannot  retain  and 
set-off  a  dividend  declared  and  due  to  a  creditor  under 
such  deed,  against  a  personal  demand  which  the  inspectors 
hai9e  against  the  creditor;  the  creditors  under  the  deed  arc 
cfUitled  as  the  cestuis  que  trust  of  the  inspectors  to  aU 
the  benefit  secured  to  them  by  the  deed;  and  nothing  short 
of  fraud  fciU  justify  the  inspectors  in  mithholding  the 
dividend. 

In  questions  of  set-off,  the  Court  proceeds  by  analogy 
to  the  practice  of  the  courts  qf  common  law. 

This  was  a  special  case  stated  by  the  particB  for  the 
opinion  of  the  Court    The  facts,  as  Bfipesiting  by  the 
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case,  were  as  follow: — Previoiisly  to  the  adjadicatioa  in 
bankniptpj  against  Henley  &  Co.,  various  trade  transao- 
tions  took  place  between  them  and  Fairhead&  San,  which 
resulted  in  Henley  k  Go.  becoming  creditors  of  that  firm 
upon  their  acceptances  in  the  sum  of  £605  193.  6d. 

Messrs.  Fairhead  k  Son,  being  in  embarrassed  circum- 
stances, executed  (while  Henley  k  Co.  were  still  their 
creditors  in  the  said  sum  of  £605  193.  6d.)  a  deed  made 
between  them  and  their  creditors  of  such  a  kind  as  is 
described  in  the  192nd  section  of  the  Bankruptcy  Act, 
1861,  and  the*  conditions  in  the  said  section  expressed 
were  duly  fulfilled;  and  George  Grimslade,  of  the  George 
Inn,  Sauthwark,  in  the  county  of  Surrey,  carrier;  Timothy 
Brigden,  of  the  Arcade,  London  Bridge,  Southwark,  afore- 
said, florist;  and  John  Stock  Laperton,  of  Shalford,  near 
Braintree,  in  the  county  of  Essex,  farmer,  were  appointed 
inspectors  under  the  said  deed.  This  deed  has  been  duly 
registered  under  the  102nd  section  of  the  Act,  and  the 
inspectors  are  now  liquidating  the  estate  under  its  pro- 
yisions.  A  copy  of  such  deed  has  been  sigfned  by  the 
solicitors  of  the  parties  to  this  special  case,  and  is  to  be 
taken  as  part  thereof. 

Subsequently  to  the  date  of  the  abore-mentioned  deed, 
Henley  k  Co.  and  the  inspectors  of  Fairhead's  estate  had 
trade  dealings  together,  consisting  of  purchases  by  Henley 
k  Co.  of  portions  of  the  property  of  Messrs.  Fairhead  k 
Son  which  were  subject  to  the  provisions  of  the  said  deed, 
and  of  purchases  by  the  inspectors  for  the  purposes  of  the 
said  deed  from  Henley  k  Co.;  and  these  dealings  continued 
up  to  the  time  of  the  bankruptcy  of  Henley  k  Co.,  and 
there  was  at  the  time  of  such  bankruptcy  a  balance  due 
to  the  inspectors,  in  respect  of  such  dealings,  from  the 
firm  of  Henley  k  Co.,  amounting  to  £172  lis.  7d. 

Messrs.  Henley  k  Co.  were  adjudicated  bankrupts  upon 
their  own  petition  on  the  18th  of  August,  1862,  and  such 
adjudication  is  now  in  course  of  prosecution. 

A  statement  of  accounts  between  Henley  k  Co.  and 
Fairhead  k  Son  and  their  inspectors  accompanies  this 
case.  A  first  dividend  has  been  declared  and  is  now  pay- 
able under  the  estate  of  Fairhead  k  Son  of  two  shillingfs 
and  sixpence  in  the  pound.  A  first  dividend  of  three 
shillings  and  fourpence  in  the  pound  has  been  declared 
and  is  now  payable  under  the  estate  of  Henley  k  Co. 

The  assignee  of  Henley  k  Co.  claims  to  be  a  creditor 
on  the  estate  of  Fairhead  k  Son,  and  to  be  paid  thereout 
a  dividend  on  the  sum  of  £605  19s.  6d.,  and  alleges  that 
the  inspectors  of  Fairhead  k  Son  are  entitled  only  to  rank 
as  creditors  against  the  estate  of  Henley  k  Co.  as  being 
administered  in  the  Court  of  Bankruptcy,  and  to  prove 
their  debt  in  common  with  other  creditors  thereof.  The 
inspectors  of  Fairhead  k  Son  claim  to  deduct  the  full  sum 
of  £172  14s.  7d.  from  the  dividend  payable  to  Henley  k 
Co.'s  assignee  from  the  estate  of  Fairhead  k  Son,  as  and 
by  way  of  set-off  against  such  dividend,  being  a  portion 
of  the  said  estate  in  the  hands  of  Henley  k  Co.  at  the 
time  of  their  bankruptcy. 

The  questions  for  the  opinion  of  the  Court  are — 1. 
Are  the  inspectors  of  Fairhead  k  Co.  entitled,  as  against 
the  dividend  payable  by  them  on  the  said  sum  of 
£605  198.  6d.  to  the  assignee  of  Henley  k  Co.,  to  retain 
or  set-off  the  said  sum  of  £172  Hs.  7d.,  or  any  portion 
thereof?  2.  Is  the  assignee  of  Henley  k  Co  entitled  to 
Teceive  full  dividends  on  the  said  sum  of  £605  19s.  6d., 
without  any  deduction  on  account  of  the  said  sum  of 
£172  14s.  7d.;  and  are  the  inspectors  of  Fairhead  &  Son, 
in  respect  of  such  sum,  to  be  considered  as  creditors  of 
the  estate  of  Henley  k  Co.  under  the  said  adjudication 
only,  and  entitled  to  prove  their  said  debt  against  such 
estate,  and  to  receive  dividends  on  such  debt  from  such 
estate,  rateably  with  the  other  creditors?  3.  How  ought 
the  costs  of  the  parties  to  this  special  case  to  be  borne 
and  provided  for? 

De  Gex  argued  for  the  inspectors  under  the  deed. 
Bagley^  for  the  assignee  of  Henley  k  Co. 


Aug.  5. — ^Mr.  Commissioner  Holsotd. — ^In  these  mat- 
ters a  special  case,  agreed  upon  between  the  parties,  was 
submitted  for  the  opinion  of  the  Court,  under  sections 
56  and  57  of  the  Bankruptcy  Act,  1861.   The  question  is, 
whether  the  inspectors,  under  a  deed  of  inspectorship, 
framed  under    and   complying  with  the  provisions  of 
section  192  of  the  Bankruptcy  Act,  1861,  are  entitled  to 
retain  a  dividend,  declared  and  due  to  a  creditor  under 
such  deed,  against  a  personal  demand  which  the  inspec- 
tors have  against  the  creditor,  arising  under  the  following 
circumstances: — ^The  inspectors  and  the  creditor,  subso- 
quentlyto  the  date  of  the  deed,  and  up  to  the  bankruptcy 
of  the  creditor  (Henley  k  Co.),  had  mutual  trade  dealing^s, 
consistiDg  of  purchases  made  by  the  creditor  from  the 
inspectors  of  portions  of  a  debtor's  (Fairhead  k  Oo.'s) 
estate,  and  of  purchases  made  by  the  inspectors,  for  the 
purposes  of  the  deed,  from  the  creditor.    At  the  time  of 
the  bankruptcy  of  Henley  k  Co.,  there  was  a  balance  of 
£172  lis.  7d.  due  from  Henley  k  Co.'s  estate  to  the  in- 
spectors.   There  was  no  express  agreement  between  the 
parties,  and,  under  the  circumstances  of  the  case,  I  think 
no  agreement  can  be  implied  that  the  inspectors  were  to 
withhold  the  dividend  due  to  the  creditor  under  the  deed 
in  payment  of  any  g^oods  which  they  might  supply  to  the 
creditor.    I  have  looked  at  the  cases  cited  by  Mr.  De  Gex, 
of  Jeffi  V.  Wood$y  2  P.  Wms.  129;  Ranking  Y.Barnard,  5 
Madd.  32;  and  Sm'Uh  v.  Smithy  3  Giff.  121, 9  W.  R.  651 ;  and 
I  think  the  principle  upon  which  those  cases  were  decided 
— ^namely,  that  a  legatee  shall  not  be  entitled  to  receive 
out  of  the  estate  of  the  testator  any  part  of  the  bounty 
intended  for  him  until  he  has  paid  all  his  obligations  in 
the  shape  of  debts  which  may  be  due  to  that  estate 
is    not    applicable  to   the   case    before  the  Court.     I 
think  the  creditors  under  a  deed    are  enUtled,  as  the 
cestuis  que  trust  of  the  inspectors,  to  all  the    benefit 
secured  to  them  by  the  deed;  and  which,  I  think,  nothing 
but  fraud  on  the  part  of  the  creditors  would  justify  the 
inspectors  in  withholding.    And  it  must  be  remembered 
that,  by  the  197th  section  of  the  Bankruptcy  Act,  1861, 
the  inspectors  under  the  deed  stand  in  the  same  relation 
to  the  creditors  that  an  assignee  does  under  an  adjudica- 
tion to  creditors  who  have  proved  under  a  bankruptcy. 
(See  Ex  parte  Lawrence,  Be  Beale^g  Assignment,  11 W.  B. 
705,  per  Lord  Westbury.)  And  it  has  long  been  held  that 
an  assignee  of  a  bankrupt*s  estate  is  not  justified  in  with- 
holding a  dividend,  though  he  may  have  a  personal 
demand  against  the  creditor.    In  such  cases  the  Court 
proceeds  by  analogy  to  the  practice  of  courts  of  law  in 
matters  of  set-off.     It  is  true  that,  in  one  case,    Lord 
Talbot  permitted  an  assignee  to  retain  a  dividend  against 
a  private  debt  due  to  him  from  the  creditor  {JSx  parte 
Nockold,  Cooke's  Bankrupt  Law,  522);  but  Lord  Hard- 
wicke,  Lord  Eldon,  and  subsequent  judges,  have  held  the 
contrary.     (See  Ex  parte  White,  1  Atk.  90;  Bishop  v. 
Churchy  3  Atk.  691;  Ex  parte  Brueey  Whitm.  Bankrupt 
Law,  315;  Ex  parte  Bailey y  per  Sir  G.  Rose,  1  M.  D.  &D. 
263;  Ex  parte  Alexander,  1   D.  &  Ch.  524,  per  Erskine, 
C.J.;  Ex  parte  SaunderSy  2  M.  D.  &  D.  631,  per  Sir  J. 
Cross;  and  see  Ex  parte  Hodges,  Buck,  524.)     I  am  of 
opinion,  therefore,  that  the  retainer  or  set-off  contended 
for   cannot  be  allowed  ;   consequently,  the  assignee  of 
Henley  k  Co.  will  be  entitled  to  receive  the  full  dividends 
on  the  debt  due  to  them  under  the  inspectorship  deed; 
and  the  inspectors  of  Fairhead  k  Co.'s  estate  must  be 
considered  as  creditors  of  the  estate  of  Henley  k  Co. 
under  the  bankruptcy,  in  respect  of  the  balance  due  to 
them  on  their  trade  dealings  with  Henley  k  Co.,  and 
prove  their  debt  against  such  estate,  and  receive  dividends 
on  such  debt  rateably  with  the  other  creditors  thereof. 
The  successful  party  is  entitled  to  his  costs. 

Solicitors  for  the  inspectors  under  the  deed,  Young  ^' 
Plen'8. 

Solicitors  for  the  assignee  of  Henley  k  Co.,  Wilkliuon, 

Stevens,  ^'  Ckf. 
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House  of  Lords. 


Jl^ou^e  of  ILotb5(* 

July  1, 1862;  April  14,  July  28,  1863. 

Peek  v.  The  Nobth  Staffobdshibe  Eailwat 

CoMPAirr. 

Carrier — BaHway  company — Baihcay  and  Canal  Traffic 
Act,  17  ^  18  Vict,  c,  31,  s.  7 — Special  contract — Bea- 
tonahle  conditi<m. 

Action  ayaimt  the  defendants  as  common  carriers,  for 
negligence  in  carrying  marble  chimney-pieces.  The  defen- 
dants pleaded  that  the  goods  were  delivered  hy  the  plaintiff, 
and  received  by  the  defendants,  subject  to  a  special  con- 
tract, whereby  the  defendants  were  not  to  be  responsible 
for  loss  or  injury  to  them  -unless  declared  and  insured  ac- 
cording to  their  valve,  and  that  the  same  were  not  so 
declared  and  insured.  Plaintiff  was  the  owner  of  the 
chimney-pieces,  and  directed  M.  to  forward  them  to  Lon- 
don, On  the  \2th  of  June;  1857,  notice  was  delivered  to 
M,,  stating,  among  other  things,  that  defendants  *'  would 
not  be  answerable  for  loss  or  injury  to  marbles,  unless  de- 
clared and  insured  according  to  their  value**  M,  sent 
the  chimney-pieces  to  defendants*  office,  with  a  verbal  in- 
quiry as  to  what  the  insurance  would  be,  to  which  defen- 
dants sent  a  written  answer  to  the  effect  that  the  amount 
of  the  insurance  depended  on  the  value  of  the  articles, 
and  requesting  in  turn  to  know  the  value,  M.  thereupon 
wrote  to  ask  the  rate  of  premium.  On  the  ICthofJuly 
defendants  wrote  to  M.,  saying,  among  other  things,  **  It  is 
necessary,  before  ffaing  the  rate  of  insurance,  that  we 
should  perfectly  understand  the  nature  and  amount  of 
risk  we  are  about  to  undertake,  and  I  will  lose  no  time  in 
getting  the  rate  of  insurance  fixed  when  you  oblige  me 
with  the  information.**  Subsequently  verbal  messages 
passed  between  the  parties  prior  to  the  \st  of  August,  and 
defendants*  clerk  stated  as  the  result,  that  he  would  not 
forward  the  goods  unless  he  had  written  orders  as  to  the 
amount  for  which  the  goods  were  to  be  insured,  if  insured, 
stating  the  rates  for  insured  and  uninsured  goods.  No  in- 
timation was  given  by  M,  as  to  tlie  amount  for  which  the 
goods  were  to  be  insured;  and  on  the  \st  of  August  M. 
wrote  to  the  defendants:  **  Please  forward  the  goods  unin- 
sured, directed  to,^  ^c.  Signed,  "  C,  Meigh,  for  W,  G, 
Whittingham,**  The  goods  were  accordingly  sent  off,  and 
the  charge  made  as  for  uninsured  goods.  The  goods  were 
ir^ured  on  their  journey.  The  Court  of  Exchequer  Cham- 
ber held,  on  the  above  facts,  reversing  the  judgment  of  the 
Quecn*s  Bench  (Williams,  J,,  dissentiente),  that  there 
was  a  fecial  contract  signed  by  the  plaintiff,  or  the  per- 
son delivering  the  goods  for  carriage,  within  the  meaning 
of  the  ith  proviso  in  the  7th  section  of  the  17  ^  18  Vict. 
r.  31,  the  Railway  and  Canal  Traffic  Act,  which  limited 
the  liability  of  the  defendants;  also,  that  the  letter  of  the  \st 
of  August,  and  the  forwarding  of  the  chimney-pieces  by  the 
defendants  upon  the  terms  proposed  in  it,  was  a  special 
contract  within  the  6f 4  section  of  \\  Geo.  4,  and  1  Will. 
4,  c.  68  (the  Carriers*  Act);  also,  that  the  letter  of  the  1st 
of  August  might  be  read,  first,  with  the  light  cast  upon  it 
by  the  Carriers*  Act;  secondly,  by  that  of  other  letters 
and  facts  stated  in  the  case;  and  thirdly,  simply  by  itself; 
and  that  in  either  of  these  cases  it  constituted  a  contract 
for  the  carriage  of  the  marble  upon  the  terms  that  defen- 
dants should  be  free  of  risk. 

On  appeal,  the  decision  reported  8  W.  B,  364,  was  re- 
versed. 

Under  the  7th  section  of  the  Bailway  and  Canal  Traffic 
Act,  the  17  «|'  18  Vict,  <?.  31,  no  general  notice  given  by  a 
railway  company  would  be  valid  in  law  for  the  purpose  of 
limiting  the  common  law  liability  of  the  contpany  as  car- 
riers. 

2he  common  law  liability  may  be  limited  by  such  con- 
ditions as  the  Court  or  judge  may  determine  to  be  just  and 
reasonable,  but  such  conditions  must  be  embodied  in  a 
special  contract  in  writing,  signed  by  both  parties. 


The  above  condition,  even  if  it  had  been  embodied  in  a 
special  contract,  would  be  neither  just  nor  reasonable.  The 
words  "  not  insured,**  in  the  letter  of  the  \st  of  August, 
1867,  did  not  refer  to  the  written  condition,  or  afford 
any  ground  upon  which  the  written  condition  could  be  re- 
garded as  incorporated  with  tlie  letter. 

In  order  to  embody  in  the  letter  any  other  docxtment  or 
memorandum,  so  as  to  make  it  part  of  the  special  contract 
contained  in  that  letter,  the  letter  must  either  have  set  out 
tlie  writing  referred  to,  or  clearly  referred  to  it,  that  by 
force  of  the  reference  the  writing  itself  would  become  part 
of  the  instrument. 

This  was  an  appeal  by  the  plaintiff  from  a  decision  of 
the  Exchequer  Chamber  (reported  8  W.  R.  364),  reverBiug 
a  judgment  of  the  Queen's  Bench  (reported  6  W.  R.  797, 
where  the  facts  will  be  found  fully  detailed). 

The  following  learned  judges  were  present  to  assiBt  the 
House: — ^The  Lord  Chief  Justice,  the  Lord  Chief  Baron, 
Mr.  Justice  Williams,  Mr.  Baron  Martin,  Mr.  Justice 
Crompton,  Bfr.  Justice  Willes,  and  Mr.  Justice  Blackburn. 

J,  Gordon  Allan  and  H.  James  appeared  for  the  appel- 
lant. 

Phipson,  Q,C'.,  for  the  respondent. 

For  cases  cited  see  former  reports. 

At  the  conclusion  of  the  arguments  the  following  ques- 
tions were  submitted  to  the  learned  judges: — 

First— Is  the  condition,  that  the  company  should  not 
be  responsible  for  injury  to  the  goods  (that  is,  the  marbles), 
unless  the  same  were  declared  and  insured  according  to 
their  value,  a  just  and  reasonable  condition  within  the 
true  intent  and  meaning  of  the  17  &  18  Vict.  c.  31,  s.  7  ? 

Secondly — Is  the  plaintiff  entitled  to  hare  the  verdict 
entered  for  him  upon  the  fourth  plea? 

Thirdly — Is  the  plaintiff  entitled  to  have  the  verdict 
entered  for  him  upon  the  fifth  plea? 

CocKBUBN,  C.J.,  and  Chompton  and  Blackburn,  JJ., 
answered  the  first  question  in  the  negative  and  the  others 
in  the  affirmative. 

Pollock,  C3.,  Mabtin,  B.,  and  Willes,  J.,  answered 
the  first  question  in  the  affirmative  and  the  others  in  the 
negative. 

Williams,  J.,  answered  all  three  questions  in  the  affir- 
mative. 

The  LoBD  Chancellor. — ^This  is  a  question  of  great 
interest  to  the  community  at  large,  and  of  special  im- 
portance to  the  railway  companies.  We  are  much  in- 
debted to  the  learned  judges  for  the  elaborate  opinions 
which  they  have  given  in  this  case.  I  regret  that  those 
opinions  are  much  at  variance  with  one  another.  I 
attribute  that  difference  of  opinion  to  the  conflicting  de- 
cisions upon  this  subject;  but,  with  deference,  I  cannot 
think  that  there  is  in  the  matter  itself  any  very  serious 
difficulty.  The  question  depends  entirely,  or  almost  en- 
tirely, upon  the  construction  to  be  given  to  the  7  th  tec- 
tion  of  the  Railway  and  Canal  Traffic  Act,  passed  in  1854. 
I  concur  entirely  with  the  interpretation  put  upon  that 
section  by  Jervis,  CJ.,  in  the  case  of  Simmons  v.  The 
Great  Western  Bailway  Company,  18  C.  B.  813.  I  think 
that  the  true  construction  of  that  section  may  be  ex- 
pressed in  a  few  words.  I  take  it  to  be  equivalent  to  a 
simple  enactment  that  no  general  notice  given  by  a  rail- 
way company  shall  be  valid  in  law  for  the  purpose  of 
limiting  the  common  law  liability  of  the  company  as 
carriers.  Such  common  law  liability  may  be  limited  by 
such  conditions  as  the  Court  or  judge  shall  determine  to 
be  just  and  reasonable;  but  with  this  proviso,  that  any 
such  condition  so  limiting  the  liability  of  the  company 
shall  be  embodied  in  a  special  contract  in  writing  between 
the  company  and  the  owner  or  person  delivering  the 
goods  to  the  company,  and  which  contract  in  writing 
shall  be  signed  by  such  owner  or  person.  It  is  true  that 
the  section  is  expressed  in  a  confused  manner;  but  those 
conclusions,  I  think,  are  plainly  deduciblc  from  the  cum- 
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broos  language  wliich  is  there  employed.  The  points, 
therefore,  which  arise  in  the  present  case  are,  first,  is  the 
condition  on  which  the  company  in  the  present  appeal 
rests  its  defence  a  just  and  reasonable  condition?  Now, 
it  is  important,  in  the  first  place,  to  obserre,  that  not 
only  does  the  section  of  the  Act  of  Parliament  to  which  I 
have  referred  declare  that  the  general  conditions  shall  be 
inralid  so  far  as  they  seek  to  affect  the  common  law  lia- 
bility of  a  railway  company  as  carriers,  but  the  words 
expressly  state  that  any  condition  haying  for  its  object 
to  reliere  a  company  from  liability  occasioned  by  the 
neglect  or  default  of  such  company  shall  be  null  and 
void.  Now,  if  the  present  condition  were  embodied  in 
a  contract  between  the  company  and  the  owner  of  the 
goods  delivered  to  be  carried  by  that  company,  the  neces- 
sary effect  of  such  a  contract  would  be,  that  it  would 
exempt  the  company  from  responsibility  for  injury, 
however  caused,  including,  therefore,  negligence  and 
even  fraud  or  dishonesty  on  the  part  of  the  servants  of 
the  company.  For  the  oondition  is  expressed  without 
any  limitation  or  exception.  I  am  therefore,  in  the  first 
place,  clearly  of  opinion  that  the  condition  insisted  upon 
by  the  company,  even  if  it  had  been  duly  embodied  in  a 
special  contract  between  the  parties  to  the  apx)eal,  is  a 
condition  which  it  would  have  been  the  duty  of  a  Court  or 
judge  to  hold  to  be  neither  just  nor  reasonable.  The  effect, 
therefore,  of  this  view  of  the  case  would  be,  that  the 
plaintiff  Peek  in  the  court  below  would  be  entitled  to  a 
verdict  upon  the  fifth  plea,  for  the  fifth  plea  depends  en- 
tirely upon  the  averment  that  the  condition  was  just  and 
reasonable.  But  it  is  not  only  necessary  that  the  condi- 
tion should  be  just  and  reasonable,  but  it  is  also  necessary, 
as  I  have  already  observed,  that  it  should  be  embodied  in 
a  special  contract  in  writing,  signed  by  the  owner  of  the 
goods,  or  the  person  delivering  the  goods.  And  the 
second  question  that  arises  (although  in  truth  the  first 
-point  would  dispose  of  the  whole  case)  is,  whether  there 
does  exist  in  Uiis  case  any  special  contract  in  writing 
embodying  the  condition  signed  by  the  owner  of  the 
goods  or  the  person  delivering  the  goods?  It  is  insisted 
by  the  company  that  that  requisition  of  the  statute 
is  answered  and  fulfilled  by  the  letter  of  the  1st  of 
August,  1857.  It  is  contended  by  the  company  that 
the  words  which  are  found  in  that  letter,  "  not  insured," 
do  refer  to  and  incorporate  the  condition.  I  am  clearly 
of  opinion  that  there  is  no  foundation  for  that  contention 
on  their  part,  and  I  am  also  of  opinion  that  it  is  not  com- 
petent by  any  description  or  parol  evidence  so  to  interpret 
the  words  *•  not  insured  "  as  to  embody  or  incorporate  the 
condition  itself  into  the  letter,  and  thereby  make  it  a 
special  contract  in  writing.  Such  special  contract  in 
writing,  signed  by  the  party  delivering  the  goods,  must 
itself  either  in  terms  or  by  distinct  reference  set  out  or 
embody  the  oondition  in  question.  But  I  am  of  opinion 
that  those  words  "  not  insured  "  do  not  refer  to  the  written 
oondition,  or  afford  any  ground  upon  which  the  written 
condition  can  be  regarded  as  incorporated  with  the  letter. 
In  order  to  embody  in  the  letter  any  other  document  or 
memorandum  or  instrument  in  writing,  so  as  to  make  it 
part  of  a  special  contract  contained  in  that  letter,  the 
letter  must  either  set  out  the  writing  referred  to,  or  so 
clearly  and  definitely  refer  to  the  writing,  that  by  force  of 
the  reference  the  writing  itself  becomes  part  of  the  in- 
strument it  refers  to.  I  am  therefore  of  opinion  that^ 
even  if  the  condition  had  been  just  and  reasonable,  there 
would  not  be  found  in  the  present  case  any  special  con- 
tract in  writing  sufficient  to  answer  the  exigency  of  the 
7th  section;  and  I  should  therefore  have  been  of  opinion 
that  in  the  action  below  the  plaintiff  Peck  was  entitled  to 
a  verdict  on  the  5th  plea.  On  every  ground,  therefore,  I 
humbly  submit  to  your  Lordships  that  the  judgment  of 
the  Court  of  Exchequer  Chamber  is  wrong,  and  that  the 
plaintiff  is  entitled  to  a  verdict  upon  the  fourth  and  fifth 
pleas  in  the  action. 

Lord  Cbakwobth  and  Lord  Wbnsleyoalb  conoorred. 


Lord  Chelmsfobd  stated  his  regret  that  he  could  not 
agree  with  their  Lordships  in  the  view  they  had  taken  of 
the  case;  but  if  he  was  in  error,  he  had  the  satisfaction  of 
knowing  that  that  error  was  countenanced  by  many 
judges  of  eminence.  His  Lordship  thought  that  where 
two  parties  entered  into  a  binding  contract,  a  judge  had  not 
the  power  to  say,  although  they  were  willing  to  be  bound, 
he  should  release  them  from  their  contract,  because  he  did 
not  consider  it  just  or  reasonable.  In  his  opinion  it  was 
not  unreasonable  that  the  railway  company  should  demand 
extra  payment  for  the  extra  risk  they  ran  in  conveying 
goods  of  so  fragile  a  nature  as  marble;  but,  of  course,  not- 
withstanding such  contract,  they  would  have  been  re- 
sponsible for  any  damage  accruing  through  the  negligence 
of  their  servants.  He  thought  the  judgment  of  the  Court 
below  ought  to  be  affirmed. 


crommon  lato. 

Q.  B.  July  4. 

Tub  Calcutta  ahd  Bubmah  Stbam  Nayigatioh  Com- 

PAKT  V,  Db  Mattos. 
Db  Mattos  r.  Thb  Calcutta  ahd  Bubmah  Stbam 

Navioation  Compakt. 

Contract  of  sale — Delivery  of  bill  of  lading  and  polity  of 
insurance — Transfer  of  property — yon-delivery  at  por% 
of  discharge — Ikilure  of  consideration. 

Contract  between  A.  and  the  B.  Company  for  (he  sale  of 
coals: — **  A.  to  supply  the  company  with  1,000  tons  of 
coals f  delivered  at  Rangoon,  alongside  crafty  steamer ^  float- 
ing dcp6t,  or  pier,  as  may  be  directed  by  the  company's 
agent  at  that  port.  Tlie  price  to  be  45*.  per  ton  of  20 
cwt.y  delivered  at  Rangoon.  Payment^  one-half  of  invoice 
talue  by  bill  at  three  months,  on  handing  bills  qf  lading 
and  policies  of  insurance  to  cover  the  amoufU,  or  in  cash 
under  discount  at  the  rate  of  5  per  cent,  at  A.'s  option,the 
balance  by  the  company^ s  Rangoon  agent,  drafts  on  the 
company  in  London  on  completion  at  Rangoon. 

A.,  in  pursuance  of  the  above  contract,  shipped  on  hoard 
a  ship  chartered  by  him  for  the  purpose  a  cargo  of  1,166 
to?is  qf  coal,  and  handed  over  t^  the  company  the  bill  of 
lading  and  a  policy  of  insurance,  and  received  from  them 
a  payment  in  cash  of  haff  the  invoice  ptice,  less  discount. 

The  ship  having  encountered  bad  weather  on  the  voyage, 
and  being  unfit  to  proceed  on  her  voyage,  the  captain  char- 
tered atwther  vesxel  to  carry  the  coals  on  to  Rangoon,  and 
shipped  on  board  this  vessel  850  tons, part  of  the  original 
cargo.  On  tlic  arrival  of  this  vessel  at  Rangoon,  the  mas- 
ter declined  to  deliver  up  the  coal  to  the  company's  agents^ 
unless  his  freight  were  first  paid;  and  payment  being  re- 
fused, he  proceeded  to  sell  the  coal  by  auction,  when  the 
whole  was  bought  by  the  company,  who  were  the  only  bid- 
ders, at  £1  5s.  a  ton. 

Held,  first  (by  CocKBUBN,  C.J.,  and  Blackbubn,  and 
Mellob,  JJ.;  Wightman,  J.,  dissentiente),  that,  by  the 
terms  of  the  contract,  the  property  in  the  coals  passed  to 
the  company  on  the  delivery  to  them  of  the  bill  qf  lading 
and  the  policy  of  insurance,  and  the  payment  of  half  the 
agreed  price. 

Secondly  (per  CUBIAM),  that  with  regard  to  the  «»- 
paid  residue  of  tlie  agreed  price,  A.  was  not  entitled  by 
the  terms  of  the  contract  to  recover  such  residue,  except 
upon  delivery  of  the  coals  at  Rangoon. 

Thirdly  (per  CifBiAM),  that  although  some  of  the  eoals 
had  come  into  the  hands  of  the  company,  yet  there  had 
not  been  any  delivery  of  any  paH  of  the  coals  within  the 
terms  of  the  contract,  and  that  consequently  A.  was  not 
entitled  to  recover  the  residue  qf  the  price  from  the  com- 
pany. 

fhurthly  {by  CoCKBUBN,  C.J.,  and  WlOHTMAN,  J., 
BLACKBUBKam/M£LL0B,JJ.,diS6entientibus},^Aa^  by  the 
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term$  of  the  amtract  A.  bound  himself  to  deliver  the  coaU 
at  RangooHj  and  that  such  delivery  was  tlie  consideration 
for  the  payment  to  him  hy  the  company  of  tJie  half  of  the 
agreed  price;  and  that  such  delivery  not  having  taken 
place,  the  company  were  entitled  to  recover  from  A,  the 
sum  so  paid,  and  damages  for  such  non-delivery. 

By  Blackburn  and  Mbllob,  JJ.,  that,  by  tlie  tei^is 
of  the  contract,  A,  did  not  agree  to  deliver  the  coals  at 
Rangoon,  and  that,  although  by  tite  nonrdelivery  of  them 
he  forfeited  his  right  to  the  unpaid  residue  of  the  agreed 
price,  yet  the  company  were  not  thereby  entitled  to 
recover  the  sum  which  had  been  paid,  or  damages  for  the 
noay-deUvery^ 

In  these  two  actions  a  special  case  was  stated  for  the 
opinion  of  the  Court,  which  was  as  follows: — 

^  The  first-named  action  was  an  action  brought  by  the 
company  to  recover  damages  from  the  defendant  De 
Mattos,  in  respect  of  the  non-delivery  by  the  defendant 
of  certain  coal  he  had  contracted  to  deliver  to  the  said 
plaintiffs'  agent  at  Rangoon,  under  the  circumstances 
hereinafter  appearing,  and  also  to  recover  back  from  the 
defendant  the  sum  of  £1,295  lis.  7d.,  paid  by  the  said 
plaintiff  to  the  said  defendant,  under  the  circumstances 
hereinafter  set  forth,  with  interest  thereon  at  £5  percent, 
from  the  5th  of  July,  1860. 

"  The  action  secondly  named  is  an  action  brought  by  the 
plaintiff  De  Mattos  to  recover  from  the  company  the  sum 
of  £1,311  15s.,  being  the  balance  of  the  contract  price  of 
tiie  coal  hereinafter  mentioned,  together  with  interest 
thereon  at  £5  per  cent,  from  the  day  when  the  balance 
ought,  according  to  contract,  to  have  been  paid,  and 
which  he  claimed  to  be  due  to  him  under  the  circum- 
stances hereinafter  set  forth,  or  to  recover  the  value  of 
850  tons  of  coal,  bought  by  the  company  at  Rangoon,  as 
hereinafter  mentioned. 

*'The  following  are  the  facts  of  the  case: — In  May, 
1860,  De  Mattos  contracted  with  the  company  to  supply 
them  with  1,000  tons  of  ooals,  under  the  contract  con- 
tained in  the  following  letters: — 

'London,  May  1, 1860. 

'  (Gentlemen, — ^I  am  prepared  to  supply  your  company 
with  1,000  tons  of  any  of  the  first^dass  steam  coals  on 
the  Admiralty  list,  at  my  option,  delivered  over  the  ship's 
side  at  Rangoon,  at  45s.  per  ton  of  20owt.,  the  same  to  be 
shipped  within  three  months  of  the  date  of  acceptance 
of  this  offer.  Payment  of  one-half  of  each  invoice  value 
in  cash  on  handing  you  bills  of  lading  and  policy  of  in- 
surance to  cover  the  amount,  and  balance  by  like  pay- 
ment on  delivery.  Whilst  holding  this  contract,  it  is,  of 
course,  understood  as  customary  that  you  do  not  enter 
into  any  engagement  with  any  other  parties  for  this  port 
that  would  involve  a  detrimental  competition.  Are  you 
open  for  Moulmein? — ^I  am,  &c.       *  W.  N.  Db  Mattos. 

'  The  Calcutta,  &c.,  Company,  Limited.' 

'London,  May  4,  1860. 
*  Sir, — ^In  reply  to  your  letter  of  the  1st  instant,  I  am 
now  authorised  by  the  directors  to  accept  your  tender  for 
coals  on  the  following  terms — viz.,  that  you  will  supply 
our  company  with  1,000  tons  of  first-claas  steam  coals  on 
the  Admiralty  list,  the  selection  of  the  particular  descrip- 
tion to  be  at  the  company's  option,  delivered  at  Ran- 
goon, alongside  craft,  steamer,  floating  dep6t,  or  pier,  as 
may  be  directed  by  the  company's  agent  at  that  port. 
The  coals  to  be  shipped  in  whol6  cargoes,  or  in  quantities 
of  not  less  than  400  tons.    Half  tiie  quantity,  say  500 
tons,  to  be  shipped  not  later  than  the  10th  of  June  prox., 
and  the  remainder  in  all  that  month.    The  price  to  be 
458.  per  ton  of  20cwt.  delivered  at  Rangoon.    Payment, 
half  of  each  invoice  value  by  bill  at  three  months,  on 
handing  bills  of  lading  and  policy  of  insurance  to  cover 
the  amount,  or  in  cash  under  discount  at  the  rate  of  £5 
per  cent,  per  annum,  at  your  option,  and  the  balance  in 
cash,  at  the  current  rate  of  exchange,  on  right  delivery  at 
Ran^fooii.    9^PQQtiAg  tho  Qbligation  to  which  you  would 


bind  our  company,  not  to  enter  into  engagements  with 
other  parties  for  the  shipment  of  coals  to  Rangoon  whilst 
you  hold  this  contract,  it  can  only  be  understood  to  refer 
to  other  parties  in  London.  I  shall  be  obliged  by  your 
letting  me  know  as  soon  as  possible  if  you  agree  to  the 
above  terms. — I  am,  &c.,  '  Chables  RBmBB, 

"  W.  N.  De  Mattos,  Esq.'  '  Official  Secretajy. 

'London,  May  5, 1860. 

'  Sir, — ^With  reference  to  your  letter  of  the  4th  instant, 
I  note  and  confirm  its  contents,  with  the  following  excep- 
tions:— 1.  That  the  selection  of  coals  under  my  contract 
with  you  be  at  my  option,  I  always  insuring  that  the 
same  be  upon  the  Admiralty  list  2.  That  I  shall  under- 
take the  shipment  of  the  whole  quantity — viz.,  1,000 
tons — ^by  the  30th  of  June,  but  cannot  bind  myself  to  500 
tons  by  the  10th  of  June,  but  of  course  my  best  endeavours 
will  be  to  ship  same  as  much  earlier  than  these  dates  as 
possible.  3.  That  the  payment  of  the  balance  of  each 
invoice  value  be  made  by  your  Rangoon  agent's  draft 
upon  your  company  here  at  thirty  days'  sight,  on  comple- 
tion of  delivery  of  each  cargo  respectively.  4.  As  regards 
fresh  contracts  for  Rangoon  during  the  time  mine  is  in 
course  of  fulfilment,  it  is  to  be  agreed  between  us  that  I 
am  to  have,  at  any  rate,  the  refusal  of  any  contract  for 
coal  supplies  to  that  port  during  the  said  time. — I  am,  &c., 

'  W.  N.  De  Mattos. 

'  Charles  Reiner,  Esq.,  Official  Secretary.' 

'London,  May  7, 1860. 
"  Sir, — In  reply  to  your  letter  of  the  5th  instant,  I  have 
to  inform  you  Ihat  the  directors  insist  on  retaining  at  the 
company's  option  the  selection  of  ooals,  obtainable  at 
whatever  port  you  may  load  the  vessels.  As  regards  fresh 
contracts,  the  only  restriction  to  which  the  directors  will 
consent  is,  that  they  will  not  enter  into  any  fresh  engage- 
ments with  other  parties  in  London  during  the  time  that 
you  hold  the  contract.  Unless,  therefore,  you  are  pre- 
pared to  meet  the  views  of  the  directors  as  to  these  two 
conditions,  the  negotiations  must  be  broken  off.  An 
early  reply  will  oblige. — Yours,  &c., 

'  Chables  Reimeb. 
'  W.  N.  De  Mattoe,  Esq.' 

'  London,  May  7,  1860. 
'  Gentlemen, — ^With  reference  to  your  letter  of  to-day's 
date,  I  hereby  agree  to  the  contract  for  1,000  tons  of 
coals  for  shipment  to  Rangoon  upon  the  amended  condi- 
tions contained  in  that  letter.  I  will  ship  x>art,  if  possible, 
by  the  10th  of  June;  but  I  engage  that  the  whole  quan- 
tity shall  be  shipped  by  the  30th  of  June  next. — I  am,  &c. 

'  W.  N.  De  Mattos. 
'  Calcutta  and  Burmah  Steam  Navigation 
Company,  Limited.* 

"  De  Mattos,  for  the  purpose  of  carrying  out  his  said 
contract^  chartered  the  ship  Waban  for  Rangoon,  but 
without  the  company  being  a  party  to  the  charter,  and 
shipped  on  board  thereof,  in  pursuance  and  upon  the 
terms  of  his  said  contract,  1,166  tons  of  coal,  and  de- 
livered to  the  company  a  bill  of  lading  thereof." 

[Copies  of  the  charter-party  and  bill  of  lading  were 
annexed  to  the  case,  from  which  it  appeared  that  the 
coals  were  to  be  delivered  at  Rangoon  alongside  any 
craft,  &c.,  as  ordered  by  consignee.  The  freight  to  be 
paid  by  bills  at  three  months  and  six  months  from  the 
sailing  of  the  vessel  from  the  last  port  in  the  United 
Kingdom,  to  be  returned  if  the  cargo  was  not  delivered 
at  the  port  of  destination.  The  case  then  proceeded  as 
follows: — ] 

'*  De  Mattos  also  effected  an  insurance  for  the  sum  of 
£1,400,  and  handed  the  policy  of  insurance,  together 
with  the  bills  of  lading,  to  the  company,  in  pursuance  of 
his  said  contract. 

The  said  policy  was  sent  to  the  company  by  De  Mattos 
with  the  following  letter;— 
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"  Wahan. — 6,  Jefifery's  Square, 
5th  July,  1860. 

•  Dear  Sir, — Herewith  I  hand  you  Ocean  Marine  policy 
for  £1,400  for  this  ship,  as  collateral  security  against  the 
amount  payable  by  you  on  account  of  the  invoice  ralue, 
say  £1,811 16s.,  receipt  of  which  please  own. — Yours  truly, 

*  W.  N.  Db  Mattos. 
'  C.  Reiner,  Esq.,  Calcutta  and  Burmah 
S.  N.  Co.,  4,  Cullum-street.' 

Which  was  acknowledged  by  their  secretary  the  same 
day,  aa  follows:  — 

*  4,  Cullum-street,  B.C., 
6th  July,  I860. 

•  Dear  Sir, — I  beg  to  acknowledge  receipt  of  your  letter 
of  this  day's  date,  with  a  policy  of  insurance  for  £1,400 
on  the  cargo  of  coals  per  Wabatiy  to  be  held  by  the  com- 
pany as  collateral  security  for  their  payment  to  you  of 
£1,811  los.  on  account  of  theiuYoiceof  that  shipment. — 
Yours  truly,  «  Chables  Reineb. 

•  W.  N.  De  Mattos,  Esq.' " 

[The  case  then  set  out  the  policy,  and  proceeded  as 
follows: — ] 

"  The  invoice  value  of  the  said  coals  amounted  to  the 
sum  of  £2,623  lOs.,  and  the  company,  on  the  6th  day  of 
July,  1860,  paid  to  De  Mattos,  on  account  of  the  said 
ooals,  the  sum  of  £1,295  lis.  7d.,  being  half  of  the  invoice 
value  of  the  said  coals,  less  discount  for  cash  paid  by 
De  Mattos  to  the  company,  De  Mattos  having  exercised 
his  option  of  being  paid  the  same  in  cash  less  discount.  The 
ship  Wahan  sailed  on  her  voyage  on  the  8th  of  July,  1 860. 
On  the  13th  of  September,  1860,  the  ship,  whilst  on 
her  voyage,  began  to  experience  very  heavy  weather, 
which  continued  down  to  the  18th,  on  which  day  the 
ship  gave  a  heavy  lurch,  which  caused  the  cargo  to  shifty 
and  it  became  necessary  for  the  preservation  of  the  ship 
and  the  crew  to  throw  overboard  a  part  of  the  coal,  and 
accordingly  a  part,  but  no  more  than  was  necessary  for 
the  purpose,  was  thrown  overboard.  The  ship,  though 
leaking  badly,  continued  on  her  voyage  till  the  22nd  of 
October,  I860,  when,  the  weather  continuing  very  tem- 
pestuous, the  ship  leaking  badly,  and  the  crew  being 
worn  out  and  disabled,  it  became  necessary  for  the  pre- 
servation of  the  ship,  her  cargo,  and  her  crew,  to  deviate 
from  the  voyage  and  to  proceed  to  the  island  of  Mauritius, 
and  the  ship  arrived  in  that  island  on  the  4th  November, 
1860.  On  the  6th  of  November,  1860,  the  ship  was 
properly  surveyed  at  that  port,  and  was  found  to  be 
making  a  foot  of  water  per  hour,  and  the  surveyors 
recommended  that  she  should  be  lightened  by  discharging 
her  cargo  till  she  ceased  to  leak.  In  pursuance  of  this 
recommendation,  the  greater  portion  of  the  cargo  was 
discharged;  and  on  the  3rd  of  December,  1860,  a  second 
survey  was  held,  when  it  was  found  that  the  ship  was 
wholly  unseaworthy,  that  the  necessary  repairs  could  not 
be  done  at  Port  Louis,  and  that  the  ship  consequently 
could  not  complete  the  voyage.  The  remainder  of  the 
cargo  was  consequently  discharged,  and  the  master  of  the 
ship  Wahan  reshipped  860  tons  of  the  coal,  being  a 
portion  of  the  Waban*s  cargo  on  board  the  United  States 
ship  Alfred  Lamont,  then  lying  at  Port  Louis." 

[The*oa8e  then  set  out  the  bill  of  lading  signed  by  the 
master  of  the  Alfred  Lamontf  and  provided  that  the 
freight  of  the  said  goods  was  to  be  paid  in  cash,  on  right 
delivery  of  cargo,  at  £2  6s.  per  ton,  with  primage  and 
average  accustomed,  and  proceeded  as  follows: — ] 

"  The  costs  and  expenses  of  discharging  the  coal  from  the 
Waba7i,  and  reshipping  850  tons  on  board  the  Alfred 
Lamantf  amoimted  to  £697  6s.  The  master  of  the  Wahan, 
being  unable  to  raise  that  amount  in  any  other  way,  sold 
222  tons  of  the  coal,  part  of  the  Wahnn's  cargo,  at  Port 
Louis,  which  realised  £871  14».,  and  he  drew  a  bill 
for  the  balance  (including  interest  thereon),  viz.,  for 
£88B  70.  4a.,  upon  De  Mattos,  of  which  he  advised  De 
Mattos  by  letter  dated  the  5th  of  February,  1861.    The 


company  were  not  parties  or  privies,  nor  was  De  Mattos 
party  or  privy  to  any  part  of  the  transactions  above 
detailed,  which  occurred  between  the  9th  day  6i  July> 
1860,  and  the  5th  day  of  February,  1861.  De  Mattos 
refused  to  accept  or  pay  the  above  bill  of  £282  7s.  4d. 
The  Alfred  Lament  arrived  at  Rangoon  on  or  about 
the         day  of  ,  1860,  with  the  said  ooala  on 

board.  These  coals  were  by  the  captain  of  the  Alfred 
Lament  offered  to  the  company's  agent  at  Rangoon,  but 
the  captain  of  the  Alfred  Lament  claimed  freight  at  the 
rate  of  £2  58.  per  ton  before  he  would  make  dellTeiy  of 
the  said  coals,  whereupon  the  said  agent  of  the  eompaay 
refused  to  pay  the  said  frieght,  and  the  said  eoals,  wete 
by  the  direction  of  the  captain  of  the  said  barque  Alfred 
Lamonty  put  up  for  sale  by  public  auction,  and  sold  at 
Rangoon.  Such  sale  was  conducted  in  the  manner  in 
which  sales  by  auction  in  that  country  are  usually  con- 
ducted, and  at  such  sale  so  conducted  the  agent  of 
the  company  at  Rangoon  became  the  bona  fide  pur- 
chaser of  the  coal  on  behalf  of  the  company,  at  the  price 
of  £l  6s.  per  ton  (there  being  no  competition  for  coal  in 
such  large  quantities,  and  the  said  price  being  the  best 
that  could  be  got).  No  part  of  the  said  cargo  of  1,166 
tons  of  coal  shipped  to  Rangoon  by  the  \\abany  and 
mentioned  in  the  said  bill  of  lading,  was  ever  delivered  to 
the  company,  or  to  any  agent  of  theirs  at  Rangoon,  save 
as  aforesaid;  but  860  tons  of  the  said  cargo  did  come 
into  pc^session  of  the  company  and  their  agent  at 
Rangoon  in  the  manner  aforesaid. 

"On  the  1st  of  May,  1861,  the  secretary  of  the  company 
wrote  to  De  Mattos  requesting  repayment  of  the  turn 
advanced  on  acooimt  of  the  coaLs  shipped  by  the  Wahan, 
together  with  interest.  On  the  7th  of  Mi^,  1861,  De 
Mattos  wrote  to  the  company  that  he  should  hold  them 
liable  for  all  damages  caused  by  their  refusal  to  take  the 
cargo. 

**  The  Court  is  to  be  at  liberty  to  draw  any  inference  of 
fact,  and  to  direct  any  amendment  in  the  case  necessary 
for  determining  all  questions  between  the  company  and 
De  Mattos. 

**  The  questions  for  the  opinion  of  the  Court  are — (1) 
whether  the  company  are  entitled  to  recover  back  from 
De  Mattos  the  moneys  so  paid  by  them  to  De  Mattos  on 
account  of  the  said  coals,  together  with  interest  at  the 
rate  of  £5  per  cent,  per  annum  from  the  6th  of  July, 
1860?  (2)  whether  the  company  are  bound  to  t)ay  De 
Mattos  the  contract  price  of  the  said  850  tons,  together 
with  or  without  interest  at  £6  per  cent.,  less  any,  and 
if  any,  what  deductions?  (8)  whether  De  Mattos  has  any 
and  what  claim,  and  for  what  amount,  against  the  com- 
pany in  respect  of  the  sale  to,  and  purchase  by,  them  of 
the  coals  at  Rangoon,  as  above  set  forth? 

"  Judgement  is  to  be  entered  in  both  actions  according  to 
the  judgment  of  the  Court,  and  for  such  amount  as  the 
Court  may  determine. 

Bovillf  Q.C.  {^Jieresford  with  him),  for  the  company, 
contended  that  the  goods  never  were  delivered  to  the 
company's  agent  at  Rangoon;  that  by  the  contract  such 
delivery  was  a  condition  precedent  to,  and  the  considera- 
tion for,  the  payment  of  the  agreed  price  by  De  Mattos  to 
the  company;  and  that  consequently,  there  having  been 
no  delivery,  the  company  were  not  boimd  to  pay  the  re- 
mainder of  the  price  of  the  coals,  and  were  entitled  to 
recover  the  amount  which  they  had  paid,  as  on  a  total 
failure  of  consideration,  and  damages  for  tbe  non-per- 
formance by  Do  Mattos  of  his  contract. 

Mellithf  Q.C.  {Salter  with  him),  for  De  Mattos,  con- 
tended that  by  the  terms  of  the  contract  the  property  in 
the  coals  passed  to  the  company  on  the  delivery  of 
the  bill  of  lading  and  policy  of  insurance,  and  that  conse- 
quently the  company  were  bound  to  pay  for  all  which 
had  come  into  their  hands,  and  could  not  recover  the  sum 
they  had  already  paid  under  the  contract;  and  that  as 
the  sale  of  the  ooals  by  the  master  of  the  Alfred  Lament 
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was  illegal^  the  eompany  were  liable  in  troyer  for  the 
▼aloe  of  the  goods  bought  by  them  at  that  sale» 

July  4, 1863. — ^The  learned  judges  differing,  deUyered 
t^eir  opinions  seriatim^  as  follows: — 

Blagkbubk,  J. — ^These  crosB-aetions  arise  out  of  the 
same  transaction.  A  special  case  has  been  stated,  on 
the  argument  of  which  some  yeiy  important  and  difficult 
questions  of  mercantile  law  were  mooted,  and  argued  by 
Mr.  Boyill  for  the  company,  and  Mr.  Mellish  for  De 
Mattos;  but  the  yiew  I  take  of  the  case  makes  it  un- 
neoessaiy  to  pronounce  im  opinion  on  most  of  these. 
The  question  which,  in  my  yiew  of  the  case,  decides 
eyerything  is,  what  was  the  meaning  of  the  contract 
between  l^e  parties?  That  contract  is  contained  in  fiye 
letters  set  out  in  the  case,  and,  being  in  writing,  it  is  for 
the  Court  to  construe  it.  The  first  of  those  letters  bore 
dato  the  1st  of  May,  1860 ;  and  the  contract  was 
finally  concluded  by  the  last^  which  bore  dato  the 
7th  of  May,  1860.  Leaying  out  those  parts  of  the 
contract  not  releyant  to  the  present  disputes,  and 
stating  the  terms  as  they  were  finally  agreed  to  in  the 
yery  words  of  the  letters,  the  contract  is  thus  expressed: 
— "  De  Mattos  is  to  supply  the  company  with  1,000  tons 
of  any  of  the  first-class  steam  coals  on  the  Admiralty 
list^  obtainable  at  the  port  of  shipment,  the  selection  of 
the  particular  description  to  be  at  the  company's  option, 
deliyered  at  Rangoon,  alongside  craft,  steamer,  floating 
depot,  or  pier,  as  may  be  directed  by  the  company's  agent 
at  that  port.  Shipment  to  be  before  the  30th  of  June 
then  next.  The  prioe  to  be  458.  per  ton  of  20  cwt.,  deliyered 
at  Rangoon.  Payment,  one-half  of  inyoioe  yalue  by  bill 
at  three  months,  on  handing  bills  of  lading,  and  policies  of 
insurance  to  coyer  the  amount)  or  in  cash,  imder  dis- 
count)  at  the  rate  of  5  per  cent.,  atDe  Mattos's  option)  the 
balance  by  the  company's  Rangoon  agent's  drafts  on  the 
company  in  London,  on  completion  at  Rangoon."  This 
contract  haying  been  entered  into  on  the  7th  of  May,  De 
Mattos,  in  furtherance  of  it^  procured  a  charter  of  the 
ship  Waban,  The  company  were  not  parties  to  this 
charter-party,  nor  priyy  to  ita  contents ;  by  it,  the 
freight  payable  to  the  shipowners  was  408.  per  ton.  It 
was  aU  made  payable  by  bills  in  London,  to  be  accepted 
by  the  charterer  (De  Mattos),  part  upon  the  shipment  of 
the  goods,  but  to  be  returned  if  the  goods  were  not 
deliyered  at  their  destination;  the  residue  on  certificate 
of  the  due  deliyery.  So  that  by  the  proyisions  of  this 
charter-party,  the  whole  charter  freight  of  40s.  per  ton 
was  made  contingent  on  the  right  deliyery  at  Rangoon 
(so  that  the  shipowners  had  a  right  for  their  own  sakes, 
by  transhipment  if  necessary,  to  carry  on  the  goods  to 
Rangoon,  for  the  purpose  of  earning  this  freight  of  40s. 
per  ton),  and  the  freight  being  all  payable  in  London  by 
the  charterers,  the  shipowners  renounced  all  lien  for 
freight.  De  Mattos  shipped  on  board  this  yessel  1,166 
tons  (being  more  than  the  quantity  specified  in  his  con- 
taract,  yiz.  1,000  tons).  He  took  a  bill  of  lading  for  that 
quantity,  expressing  the  freight  ''to  be  paid  by  the 
charterers,  as  per  charter-party,"  so  that  the  bill  of  lading 
proyides  that  there  shall  be  no  freight  payable  on 
delivery,  and  consequently  no  lien  for  it  as  against  the 
assignee  of  the  bill  of  lading.  He  also  effected  a  policy 
of  insurance  for  £  1 ,400,  being  somewhat  aboye  the  half 
of  the  inyoice  of  1,1  GG  tons  at  45s.,  the  precise  half  of 
the  inyoice  yalue  being  £1,311  15s.  He  transmitted  the 
bill  of  lading  and  policy  to  the  company,  and  receiyed 
payment,  under  discount,  of  the  £1,311  15s.  It  is  not 
explained  in  the  case  how  it  came  that  De  Mattos  shipped 
1,1  G6  instead  of  1,000  tons  ;  but  as  no  objection  was 
made,  I  presume  that  it  had  been  so  arranged  between 
the  parties.  At  all  evento,  the  Court  haying  power  to 
draw  inferences  of  fact,  I  draw  the  inference  that  the 
parties  agreed  that  the  166  tons  extra  were  shipped  on 
similar  terms  to  those  relating  to  the  1,000  tons.  These 
facte  are  sufficient  to  raise  the  question  on  the  solutioQ  of 


which  I  think  this  case  depands — yia.,  What  was  the 
effect  of  the  contract  as  regards  the  property  In  the  good% 
and  the  right  to  the  price  from  the  time  of  the  handing 
oyer  the  shipping  documento  and  paying  half  the  inyoice 
yalue?  There  is  no  rule  of  law  to  preyent  the  parties,  in 
cases  like  the  present,  from  making  whateyer  bargain 
they  please.  If  they  use  words  in  the  contract  showing 
that  they  intend  that  the  goods  shall  be  shipped  by  the 
person  who  is  to  supply  them,  on.  the  terms  that  when 
shipped  they  shall  be  the  consignee's  property  and  at  his 
risk,  and  that  the  yendor  shall  be  paid  for  them  wheth^ 
deliyered  at  the  port  of  destination  or  not,  tiiis  intention 
is  effectual.  Such  is  the  common  case  where  goods  are 
ordered  to  be  sent  by  a  carrier  to  a  port  of  destination. 
The  yendor's  duty  is,  in  such  cases,  at  an  end  when  he  hats 
deliyered  the  goods  to  the  carrier;  and  if  the  goods  perish 
in  the  carrier's  hands,  i^e  purchaser  is  discharged  and 
the  yendor  is  boimd  to  pay  him  the  price  (see  Dunlop  y. 
Lambert,  6  CI.  &  F.  600).  If  the  parties  intend  that  the 
yendor  shall  not  merely  deliyer  the  goods  to  the  carrier, 
but  also  undertake  that  they  shall  actually  be  deliyered 
at  their  destination,  and  express  such  intention,  this  also 
is  effectual;  in  such  a  case,  if  the  goods  perish  in  the 
hands  of  the  carrier,  the  yendor  is  not  only  not  entitled 
to  the  price,  but  he  is  liable  for  whateyer  damage  may 
haye  been  sustained  by  the  purchaser  in  consequence  of 
the  breach  of  the  yendor's  contract  to  deliyer  at  the  place 
of  destination  (see  per  Lord  Cottenham,  C,  deliyering 
judgment  in  the  House  of  Lords  in  Jhiniop  y*  Zambert^ 
6  CI.  k  F.  621).  But  the  parties  may  intend  an  inter* 
mediate  stete  of  things;  they  may  intend  that  the  yendor 
shall  deliyer  the  goods  to  the  carrier,  and  that  when  he 
has  done  so,  he  shall  haye  fulfilled  his  undertaking,  so 
that  he  shidl  not  be  liable  in  damages  for  a  breach  of 
contract  if  the  goods  do  not  reach  their  destination — and 
yet  th^  may  intmid  that  the  whole  or  part  of  the  price 
shaU  not  be  payable  unless  the  goods  do  arriye.  They 
may  bargain  that  the  property  shall  yest  in  the  purchaser, 
as  owner,  as  soon  as  the  goods  are  shipped;  that  they  shall 
then  be  both  sold  and  deliyered;  and  yet  that  the  prioe 
(in  whole  or  in  part)  shall  be  x>ayable  only  on  the  con- 
tingency of  the  groods  arriying:  just  as  they  might,  if 
they  pleased,  contract  that  the  price  should  not  be  payable 
unless  a  particular  tree  fell;  but  without  any  contract  on 
the  yendor's  part  in  the  one  case  to  procure  the  goods  to 
arriye,  or,  in  the  other,  to  cause  the  tree  to  fall.  Where 
the  contract  is  of  this  kind,  the  position  of  the  yendor  and 
purchaser,  in  case  the  goods  do  not  arriye,  is  analogous  to 
that  of  freighter  and  shipowner  in  the  ordinary  contract 
of  carriage  on  board  a  ship,  in  case  the  goods  are  preyented 
from  arriying  by  one  of  the  excepted  perils.  The  ship- 
owner is  not  bound  to  carry  trnd  deliyer  at  all  eyents;  but 
though  he  is  excused,  if  preyented  by  excepted  perils,  yet 
no  freight  is  earned  or  payable  unless  the  goods  are 
deliyer^.  In  the  case  of  freight  also  the  question  often 
arises  whether  a  payment  made  at  the  port,  of  shipment 
is  an  adyance  of  part  of  the  freight  returnable  if  the  goods 
are  not  deliyered  and  frieght  earned,  or  is  an  absolute 
payment,  leaying  only  the  balance  contingent  on  the  safe 
deliyery  of  the  goods — a  question  yery  analogous  to  one 
that  arises  on  the  present  contract  (roe  the  cases  as  to 
the  repayment  of  freight  collected  in  M*Lauchlin  on 
Shipping,  p.  443).  The  parties  in  the  present  case  haye 
not  in  express  terms  declared  their  intention  as  to  the 
time  when  the  property  in  the  coals  was  to  be  transferred 
from  De  Mattos,  who  was  to  supply  the  coals  to  the  com- 
pany; and  we  are  left  to  collect  the  intention  from  the 
yarious  stipulations  in  the  contract.  It  is  clear  that  the 
coals  are  to  be  shipped  in  this  country,  on  board  a  yessel 
to  be  engaged  by  De  Mattos,  to  be  insured,  and  the  iwlicy 
of  insurance  and  the  bill  of  lading  and  inyoice  to  be 
handed  over  to  the  company.  As  soon  as  De  Mattos,  in 
pursuance  of  these  stipulations,  gaye  the  company  the 
policy  and  bill  of  lading,  he  irreyocably  appropriated  to 
this  oontraot  the  goods  which  were  thus  shipped,  injured. 
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and  put  under  the  control  of  the  company.    After  this  he 
could  never  have  been  required,  nor  would  he  have  had 
the  right,  to  ship  another  cargo  for  the  company;  so  that 
from    that    time   tiiat   which   had   originally  been    an 
agreement  to  supply  any  coals  answering   the  descrip- 
tion, became  an  agreement  relating  to  those  coals  only, 
just  as  much  as  if  the  coals   had   been   specified  from 
the    first.      Sir  Cresswell  Creaswell,  in    delivering    an 
elaborate  judgement  of  the  Privy  Council  in  Oilnwur  v. 
Supple,  11  Moore,  P.  C.  0.  666,  says: — ^''By  the  law  of 
England,  by  a  contract  for  the  sale  of  specific  ascertained 
goods,  the  property  immediately  vests  in  the  buyer,  and 
a  right  to  the   price  in   the  seller,  unless  it  can  be 
shown  that  such  was  not  the  intention   of  the  parties. 
Various  circumstances,"  he  adds,  "  have  been  treated  by 
our  oourts  as  sufficiently  indicating  such  contrary  inten- 
tion.''   I  think  this  is  a  very  accurate  statement  of  the 
law,   and   I   think,  therefore,  that  in  construing  this 
contract  the  primd  facie  construction  is  that  the  parties 
intended   that  the  property  in  the  coals  vested  in  the 
company,  and  the  right  to  the  price  in  De  Mattos,  as  soon 
as  it  came  to  relate  to  specific  ascertained  goods — that 
is,  on  the  handing  over  the  documents;  and  the  inquiry 
must  be  whether  there  is  any  sufficient  indication  in 
the  contract  of  a  contrary  intention.    As  to  one-half  of 
the  price,  the  balance    as  it  is  called  in  the  letters 
forming  the  contract,  the  intention  that  it  should  only 
be  paid  "on  completion  of  delivery  at  Rangoon '*  seems 
to  me  as  clearly  declared  as  words  could  possibly  de- 
clare it,  and  consequently  I  think,  as  to  that  half  of  the 
price,  no  right  vested  in  De  Mattos   unless  and  until 
there  was  a  complete  delivery  at  Rangoon.     But,   con- 
sistently with  this,  there   might  be  an  intention    that 
there  ^ould  be  a  complete  vesting  of  the  property  in 
the  goods  in  the  company,  and   a  complete  vesting  of 
i^e  right  to  the  half  of  the  price  in  De  Mattos,  so  as  in  effect 
to  make  the  goods  be  at  the  risk  of  the  company,  though  half 
the  price  was  at  the  risk  of  De  Mattos;  so  that  the  goods 
were  sold  and  delivered,  though  the  payment  of  half  the 
price  was  contingent  on  the  delivery.    And  this,  I  think, 
is  the  true  legal  construction  of  the  contract.    There  are, 
undoubtedly,  some  expressions  in  the  letters  which  may 
plausibly  be  said  to  indicate  an  intention  that  the  whole 
risk  shall  be  on  De  Mattos  up  to  the  time  of  the  contem- 
plated delivery  at  Rangoon.    The  coals  are  to  he  delivered 
at  Rangoon:  the  whole  price  is  expressed  to  be  "  45s.  per 
ton  of  20owt,  delivered  at  Rangoon."     I  fully  admit  that 
the  argument  that  these  words  imply  an  undertaking 
that  the  coals  shall  be  delivered  at  Rangoon — or,  at  least, 
that  nothing  shaU  be  paid,  except  for  such  coals  as  ^  are 
delivered  at  Rangoon — is  a  very  forcible  one.    But  then 
we  must  look  at  the  whole  contract.    We  find  that  the 
coals  when  shipped  are  to  be  insured,  and  the  policy  of  in- 
surance is  to  be  handed  over  to  the  company.    It  is  consis- 
tent with  this,  that  the  policy  was  to  be  handed  over  to 
the  company  only  to  be  a  collateral  security  for  an  ad- 
vance; but  it  is  more  natural  that  it  should  be  given  to 
them  because  the  risk  which  the  policy  covered  was  to  be 
theirs.    The  bill  of  lading  is  to  be  handed  to  them,  so  as 
to  give  them  the  actual  de  facto  dominion  over  the  goods, 
and  to  confer  upon  them  the  power  of  giving  to  a  third 
party,  by  a  sale  or  pledge  of  that  bill,  what  that  third 
person  would  believe  to  be  a  rightful  dominion  over  the 
goods.    This,  too,  is  consistent  with  the  bill  of  lading 
being  delivered  to  the  company,  with  a  view  to  give  them 
an  effectual  security  for  an  advance;  but,  as  before,  I 
think  the  more  natural  solution  of  it  is,  that  it  was  given 
to  them  because,  the  property  being  theira,  they  were  en- 
titled to  the  control  of  the  goods.    It  is  very  true  that 
the  company  (a  steam  navigation  company  who  wanted 
coals  for  their  own  use)  probably  did  not  contemplate 
selling    the  coals  to  third   parties;    and  therefore  the 
argument  as  to  the  intention  of  tho  parties,  arising  from 
the  possession  of  the  bill  of  lading,  is  not  so  strong  as  if 
the  purchaser  had  been  an  ordinary  merchant,  who  bought 


the  coals  meaning  to  sell  them  again,  and  who,  there- 
fore, presumably  stipulated  for  the  bill  of  lading  in  order 
that  he  might  be  able,  without  breach  of  contract  or  bad 
faith,  to  sell  them  again.    But  though  the  company  pro- 
bably did  not  mean  to  sell  this  cargo  before  it  arrived  at 
Rangoon,  they  had,  from  the  time  the  bill  of  lading  was 
put  in  their  hands,  xK>wer  to  do  so  if  they  thought  fit; 
and  it  seems  to  me,  that  the  fact  that  the  contract  con- 
tains a  stipulation  for  that  power  in  favour  of  the  pur- 
chasers, is  very  strong  to  show  that  the  property,  and 
consequently  the  risk,  was  intended  to  bo  in  them  from 
the  time  they  received  the  bill  of  lading.     In  general, 
in  questions  depending  for  the  construction  of  contracts, 
cases  are  of  little  value;  for  all  agree  that  the  construc- 
tion is  to  be  according  to  the  intention  appearing  by  the 
words,  and  the  words  rarely  are  the  same.    But  I  think 
the  case  of  TregeUes  v.  Sewell,  7  H.  &  N.  574,  puts  a  con- 
struction on  a  contract  so  similar  to  the  present  as  to 
afford  us  a  guide.    There  the  contract  was  in  theee  terms — 
"  Bought  by  Tregelles  k  Taylor,  from  John  Sewell,  Esq., 
300  tons  of  old  bridge  rails  (excluding  Borlew's  section), 
at    £5    14s.  6d.  per  ton,  delivered   at   Hamburg,  oo^t, 
freight,  and  insurance.   Payment,  by  net  cash,  in  London, 
less  freight,  upon  handing  bill  of  lading  and  policy  of 
insurance,  and  dock  company's  weight  note,  or  captain's 
signature  for  weight;  to  be  taken  by  buyers  as  a  voucher 
for  the  quantity  shipped."     On  comparing  this  contract 
with  that  in  the  present  case,  which  I  have  already  set 
out,  it  will  be  seen  that  they  agree  in  this,  that  in  both 
the  payment  is  expressed  to  be  at  a  certain  rate,  depend- 
ing on  the  weight  delivered  at  the  port  of  destination, 
affording  an  argument,  and,  as  I  have  already  said,  one 
of  great  weight,  but  not  conclusive,  that  the  seller  under- 
took to  deliver  l^ere.     In  each  case  a  part  of  the  price 
was  to  be  paid  at  the  port  of  shipment,  in  exchange  for 
the  bill  of  lading  and  a  policy  of  insurance  on  the  goods 
to  an  amount  sufficient  to  cover  the  amount  thus  paid. 
In  each  case  the  balance  of  what  the  purchaser  was  to 
pay  was  not  to  be  paid  until  an  actual  delivery  at  the 
port  of  destination.    They  differ  in  this,  that,  in  Tregellrs 
V.  Setvellf  the  vendor  was  to  procure  a  ship,  the  owner  of 
which  was  to  carry  witb  a  lien  on  the  goods  for  his 
freight,  and  that  portion  of  the  price  from  the  purchaser 
to  the  vendor,  tho  payment  of  which  was  deferred  till 
delivery  was  measured    by  the  amount  of  the  freight 
which  tho  vendor  bound  himself  to  pay  the  shipowner, 
and  for  which  he  was  entitled,  under  the  terms  of  that 
contract,  to  give  the  shipowner  a  lien.     In  the  present 
case,  the  portion  of  the  price,  the  payment  of  which  is 
deferred,  is  one-half.    It  is,  in  fact,  and  I  think  we  may 
fairly  infer  that  the  parties  anticipated  it  would  be,  con- 
siderably less  than  the  freight  which  the  vendor  bound 
himself  to  pay  the  shipowner;  and,  by  the  terms  of  tho 
contract,  the  vendor  was  bound  to  make  such  a  bargain 
with  the  shipowner  that  the  latter  should  have  no  lien 
for  his  freight  as  against  the  purchaser.     In  Tirgelles  v. 
Sewelly  the  Court  of  Exchequer,  and,  on  appeal,  the  Court 
of  Exchequer  Chamber,  determined  that,  on  tho  true 
construction  of  the  contract  in  that  case,  the  parties  had 
shown  their  intention  that  the   property  and  risk  in 
the    goods    should    vest    in  the    purchaser    from    the 
time  the  bill  of  lading  and  policy  was   handed    over, 
and  that  the  prox>erty  in  the  portion  of  tho  price  paid 
should  vest  in  the  vendor;  and  that  there  was  no  under- 
taking on  the  part  of  the  vendor  that  the  goods  should, 
at    all  events,  be  delivered  at  Hamburg.      My  brother 
Wilde,  whose  experience  in  commercial  transactions  is 
great,  rests  his  judgment  much  on  the  stipulations  that 
the  payment  should  be  made  in  exchange  for  the  bill  of 
lading  and  policy  of  insurance,  which,  he  says — and  I 
agree  with  him — we  should  expect,  in  tiio  ordinary  course 
of  dealing,  to  remain  in  the  hands  of  the  person  whose 
property  and  at  whose  risk  the  goods  were.    That  deci- 
sion was  confirmed  in  tho  Exchequer  Chamber,  and  is 
tborefore  binding  on  us,  even  if  we  thought  it  question*^ 
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able.  I  was  a  party  to  the  decision,  and  I  stOl  think  it 
was  right.  The  present  case  maj  be  distinguished  from 
it,  bnt  I  think  that  the  differences  between  that  contract 
and  the  contract  in  the  present  case  do  not  make  any 
solid  distinction  between  them;  and  I  think  it  is  mis- 
chievoas  to  make  refined  and  snbtle  distinctions  between 
mercantile  contracts  in  nearly  the  same  terms.  It  is  an 
intelligible  principle  that  the  handing  oyer  a  policy  of 
insurance  and  bill  of  lading  to  a  porchaser  in  exchange 
for  a  part  payment,  is  primd  facie  an  indication  of  an 
intention  that  the  property  and  risk  should  be  his  from 
that  time.  If  we  adhere  to  this  broad  ground,  mer- 
chants will  understand  what  they  are  about,  and 
will  know  that  in  such  oases  if  they  do  not  mean 
the  risk  to  go  with  the  indemnity  secured  by  the 
policy,  they  must  say  so.  But  if  we  once  enter  into 
refined  differences,  no  man  will  be  able  without  mer- 
cantile prolixity  to  express  his  meaning.  One  more 
remark  I  have  to  make  on  this  part  of  the  case.  The 
letter  in  which  the  policy  was  transmitted  to  the  com- 
pany (dated  the  5th  of  July,  1860)  is  in  these  terms — 
*'  Herewith  I  hand  you  marine  policy  for  £1,400  for  this 
ship,  as  collateral  security  against  the  amount  payable  by 
you  on  account  of  the  inyoice,  value,  say,  £  1 ,8 1 1 1 5s.,  receipt 
of  which  please  own  " — and  it  is  acknowledged  in  a  letter 
of  the  same  date  in  these  terms: — ^  I  beg  to  acknowledge 
receipt  of  your  letter  of  this  day's  date,  with  a  policy  of 
insurance  for  £1,400  on  the  cargo  of  coals  per  Waban, 
to  be  held  hy  the  eompany  as  collateral  secttrity  for  their 
payment  to  you  of  £1,311  15s.,  on  account  of  the  invoice 
of  that  shipment."  Had  the  contract  between  the  parties 
been  by  word  of  mouth,  these  letters  would  have  been 
evidence  strong,  though  not  conclusive,  that  the  agree- 
ment was  that  the  policy  should  be  only  a  collateral  se- 
curity; but  the  contract  is  in  writing,  and  the  Court  must^ 
I  apprehend,  put  exactly  the  same  construction  upon  that 
written  contract  as  if  those  subsequent  letters  had  not 
been  written.  It  may  be  that  the  parties  meant  to  say, 
in  the  letters  in  May  forming  the  written  contract,  that 
the  policy  should  be  only  a  collateral  security;  or  it  may 
be  that  the  clerks  who  wrote  the  letters  in  July,  not 
knowing  how  the  contract  was  worded,  supposed  it  was 
only  to  be  a  collateral  security;  but,  whichever  be  the 
explanation  of  the  letters,  I  think  we  are  boimd  to  con- 
strue the  contract  contained  in  the  five  letters  in  May 
without  reference  to  any  subsequent  letters,  and  exactly 
as  we  should  construe  a  contract  in  sindlar  words  be- 
tween parties  who  had  either  written  no  subsequent  let- 
ters, or  subsequent  letters  tending  to  show  that  they 
thought  the  policy  was  not  to  be  a  collateral  security.  It 
would  produce  great  uncertainty  and  mischief  in  com- 
mercial transactions  if  the  legal  effect  of  a  written  con- 
tract was  to  be  varied  according  to  the  subsequent  de- 
clarations of  the  parties.  If  the  true  construction  of  the 
contract  be  that  which  I  have  put  upon  it,  there  is  no 
difficulty  in  disposing  of  the  case.  The  company  are  not 
entitled  to  recover  back  any  portion  of  the  money  paid 
to  De  Mattos,  for  it  was  to  be  his  absolutely  on  huiding 
over  the  policy  and  bill  of  lading;  nor  are  they  entitled 
to  maintain  any  action  against  him  for  not  causing  the 
goods  to  be  delivered  at  Rangoon,  for  he  had  not  entered 
into  any  contract  to  the  effect  that  he  would  at  all  events 
cause  them  to  be  delivered  there.  They  therefore  fail  en- 
tirely in  their  action  against  him.  De  Mattos,  on  the 
other  hand,  is  not  entitled  to  recover  from  the  company 
any  part  of  the  balance  of  the  price  which,  by  the  contract, 
was  made  payable  by  the  drafts  of  the  company's  Rangoon 
agent  "on  completion  of  the  delivery  at  Rangoon;" 
for  no  portion  of  the  coals  ever  was  delivered  at  Rangoon, 
according  to  the  contract.  It  is  true  that  850  tons  were 
tendered  there  to  the  company,  who  might  have  had 
them  if  they  would,  have  paid  to  the  captain  of  the 
Alfred  Lanumt  45s.  per  ton,  in  dischfirge  of  his  claim 
for  freight;  and  it  is  true  also  that  they  refused  to  pay 
this  sum  (as  they  had  a  full  right  to  refuse),  and  that 


when  the  captain  chose  to  sell  the  coals  by  auction,  they 
purchased  them,  paying  25s.  a  ton.  The  effect  of  this 
was,  that  these  coals  actually  did  come  to  their  possession 
at  Rangoon;  but  t^e  delivery,  on  the  completion  of 
which  the  balance  of  the  price  was  by  the  contract  to 
become  payable,  was  a  delivery  under  the  contract, 
**  alongside  a  craft,  steamer,  floating  dep6t,  or  pier,"  without 
any  further  payment  being  made.  There  never  was  any 
such  delivery.  The  observations  of  Lord  Brougham,  in 
delivering  the  judgement  of  the  Privy  Council  in  Logan 
V.  Le  MesuHer,  6  Moore  P.  C.  C.  18,  seem  to  me  much  in 
point  on  this  part  of  the  case.  If  the  conduct  of  the 
company's  agent  at  Rangoon  had  been  fnala  fide,  and 
such  as  to  prevent  the  delivery  according  to  the  contract, 
or  if  it  had  amotmted  to  a  waiver  of  the  fulfilment  of 
the  condition,  then,  no  doubt,  as  against  them,  the  con- 
dition might  have  been  considered  as  fulfilled,  and  the 
balance  would  have  been  payable.  We  have  power  to 
draw  inferences  of  fact,  but  I  think  there  is  nothing 
stated  in  the  case  that  would  justify  us  in  putting  such  a 
construction  on  the  conduct  of  the  company's  agent  at 
Rangoon,  or  in  drawing  such  an  inference  of  fact.  In 
my  opinion,  the  second  question  in  the  case  must  be 
answered  in  favour  of  the  company.  There  remains  only 
one  other  point  to  consider.  The  company  purchased  the 
850  tons  of  the  captain  of  the  Alfred  Zamont,  It  was 
argued  with  great  force,  by  Mr.  Mellish,  that  the  captain 
of  the  Alfred  Zamont  had  no  right  to  sell  those  coals, 
and  consequently  that  the  company,  purchasing  them 
with  notice  of  the  facts  (if  notice  was  material),  were 
guilty  of  a  conversion,  and  liable  in  trover  to  the  true 
owner  of  the  goods.  I  am  not  prepared  to  dissent  from 
this  view  of  the  case,  but  it  is  not  necessary  to  decide 
this  point.  If  it  were  necessary,  I  should  wish  to  con- 
sider the  grounds  of  my  opinion  with  some  care,  and 
state  them  at  some  length,  as  some  of  the  points  involved 
are  of  great  importance  and  difficulty.  But  if  I  am 
right  in  the  construction  I  have  put  upon  the  contract, 
the  goods  were  not,  at  the  time  of  the  sale,  the  property 
of  De  Mattos,  and  he,  at  all  events,  can  maintain  no 
action  for  their  conversion.  The  result  is,  that  in  each 
of  the  cross-actions  there  should,  in  my  opinion,  be  judg- 
ment for  the  defendant.  In  the  action  by  the  company 
against  De  Mattos,  judgement  for  De  Mattos  ;  in  the 
action  by  De  Mattos  against  the  company,  judgment  for 
the  company. 

WiouTMAN,  J.  (after  stating  the  substance  of  the  con- 
traot  and  of  the  charter-party  and  the  bill  of  lading, 
proceeded  as  follows): — Upon  this  state  of  facts,  the  first 
and  most  important  question  arises, — At  whose  risk  were 
the  coals  after  the  vessel  sailed  upon  her  voyage?  I  am 
of  opinion  that  the  whole  cargo  was  at  the  risk  of  De 
Mattos,  the  vendor,  though,  in  order  to  fulfil  his  contract, 
he  was  bound  to  deliver  the  whole  at  Rangoon;  and  that 
by  shipping  the  coals  on  board  a  vessel  bound  for  Ran- 
goon, and  handing  over  the  bills  of  lading  for  the  whole, 
and  a  policy  of  insurance  to  cover  half,  in  respect  of  which 
payment  had  been  made,  he  had  not  done  aU  that  he  was 
bound  to  do,  even  with  regard  to  half.  The  coals  are  to 
be  delivered  at  Rangoon,  and  a  part  of  the  agreed  price 
is  to  be  paid  befor^iand  in  London,  and  the  remainder 
"  upon  right  delivery  at  Rangoon."  Looking  at  the  terms 
of  the  contract,  of  the  charter-party,  and  of  the  bill  of 
lading,  it  seems  to  me  clear  that  De  Mattos  had  not  ful- 
filled his  contract  by  delivering  coals  on  board  a  ship 
bound  for  Rangoon,  and  by  handing  the  bill  of  lading 
and  the  policy  of  insurance  to  cover  half  the  price  of  the 
coals;  but  that  he  was  bound  by  his  contract  to  deliver 
them  at  Rangoon,  and  that  if  he  failed  to  do  so,  the  con- 
sideration upon  which  the  payment  of  half  of  the  invoice 
price  was  made  failed  alBO.  The  case  of  TregeUes  v.  SeweU, 
7  H.  &  N.  574,  is  clearly  distinguishable,  for  there  the 
Court  were  of  opinion  that  the  terms  of  the  contract  in 
that  case  were  such,  that  when  the  vendor  had  put  th'^ 


1080 


THE  WEEKLY  REPORTER. 


[Ab«.M.1S(«.5  VolXt 


Common  Law.         Calcutta,  &o.,  Co.  v.  Db  Mattos.    Db  Mattos  v,  Calcutta,  &o.,  Co.         Common  Law. 


goods  on  board  a  ship  bound   for    Hamburg,  and  had 
handed  the  bill  of  lading  and  a  policy  of  insuranoe  to 
cover  the  amount  to  the  vendee,  he  had  done  all  that  he 
was  bound  to  do;  and  having  been  paid  at  the  time,  the 
nonnlelivery  of  the  goods  at  Hamburg,  in  consequence 
of  a  loss  occasioned  by  sea  perils,  did  not  entitle  the  pur- 
chaser to  recover  the  amount  he  had  paid,  as  upon  a  failure 
of    consideration,  the  defendant  having  done   aU   that 
he  was  bound  to  do  by  the  contract.     In  the  present  case 
De  Mattos  was  bound  to  deliver  the  goods  at  Rangoon, 
and  the  delivery  by  him  there  was  the  consideration  for 
the  payment  in  advance  of  half,  as  well  as  for  the  pay- 
ment of  the  balance;  and,  though  the  policy  of  insur- 
ance was  by  the  contract  to  be  handed  over  to  the  com- 
pany, it  was  only  by  way  of  security  to  them  in  case  of 
the  non-fulfilment  by  De  Mattos  of  the  contract  to  deliver. 
Indeed,  both  De  Mattos  and  the  company  put  this  con- 
struction upon  the  delivery  of  the  policy,  as  appears  by 
their  letters  of  the  5th  of  July,  1860,  in  which  De  Mattos 
flays  he  sends,  and  the  company,  by  their  agent,  say  they 
receive,  the  policy  to  be  held  by  the  company  as  collateral 
security  for  the  amotmt  payable  by  i^e  company  to  him. 
No  part  whatever  of  the  coals  bargained  and  sold  by  De 
Mattos  to  the  company  had  been  delivered  by  him  under 
the  contract.    Great  part  (850  tons)  of  the  coals  did  in 
fact  arrive  at  Rangoon;  but  as  the  master  of  the  ship 
would  not  deliver  them  to  the  defendants'  agent  except 
upon   the  payment  of  the  freight,  they  weie  well  war- 
ranted in  refusing  to  take  them.     In  consequence  of  this 
the  master  of  the  ship  sold  the  coals  by  public  auction, 
and  the  company  became  the  purchasers  hand  fide,  as  it  is 
said  in  the  case,  by  which  I  understand  that  the  purchase 
was  not  collusive.     The  delivery  of  the  coals  to  the  com- 
pany by  virtue  of  the  sale  by  the  master,  and  purchase 
by  them,  is  no  delivery  under  the  contract,  and  has  no 
more  eilect  upon  the  question  than  a  purchase  of  them 
from  a  stranger  would  have  had.     Indeed,  it  is  in  effect 
the  same  thing.     De  Mattos  may  have  his  remedy  against 
the   shipowners  upon  their    charter-party;   but  in  my 
opinion  he  has  none  against  the  company  any  more  than 
in  respect  of  that  which  was  lost  at  sea.    According  to 
my  construction  of  the  contract,  the  future  delivery  at 
Rangoon  was  the  consideration  not  only  for  the  payment 
that  was  to  be  mode  upon  the  right  delivery  there,  but 
for  the  previous  payment  of  half  the  amount  in  Loudon; 
and  in  that  view  of  the  case  the  company  would  be  enti- 
tled to  recover  in  their  action  against  De  Mattos  the 
amount  they  have  already  paid  as  upon  a  failure  of  con- 
sideration.   And  I  also  think  that  they  were  not  bound 
to  rely  upon  the  policy  of  insurance  only,  or  to  proceed 
upon  it;  but  that  if  they  recover  the  amount  they  have 
paid  in   the  action   against  De  Mattos,  they  must  give 
him  the  benefit  of  the  policy,  and  hand  it  over  to  him 
to  proceed  as  he  may  be  advised  against  the   under- 
writers, and    he   may  also    have  whatever  benefit  the 
terms    of  the  charter-party  will  give  him  against  ihe 
owners  of  the  ship,  or  her  captain,  or  both.     If,  by  the 
contract,  De  Mattos  was  bound  to  deliver  any  part  of 
the  coals  at  Rangoon,  it  seems  difficult  to  contend  that  he 
was  not  bound  to  deliver  the  whole;  and  as  the  policy  of 
insurance  would  only  cover  the  value  of  half,  the  com- 
pany would  be  wholly  unprotected  as  to  the  other  half, 
and  would  be  bound  to  pay  De  Mattos  for  the  whole  of 
the  coals,  though  no  part  would  have  been  delivered,  if 
they  were  at  their  risk  as  soon  as  loaded  and  despatched. 
In   Tregelles  t.  Sewell,  the  terms  of  the  contract  were 
different,  and  the  policy  of  insurance  covered  the  whole; 
and  the  judgement  of  the  Court  in  that  case,  which  was 
affirmed  in  error,  does  not  appear  to  me  to  militate  in  any 
respect  with  the  opinion  which  I  have  formed  in  this, 
but  rather  to  support  the  view  I  have  taken;  for  had  the 
terms  of  the  contract  in  that  case  required  the  defendant 
to  deliver  the  whole  or  any  part  of  the  cargo  at  Ham- 
burgh, to  entitle  him  to  be  paid,  the  decision  would,  it 
appean  to  me,  have  been  different,  and  in  accordance 


with  the  view  which  I  now  talce.  I  do  not  think  it  ne- 
cessary to  advert  to  any  other  of  the  oases  that  were  cited 
upon  the  argument  of  the  present  case,  as  that  which 
was  the  nearest  to  the  present,  and  which  was  most 
relied  upon — I  mean  that  of  Treg^llet  y.  Semell — appears 
to  me  to  be  clearly  distinguishable. .  I  therefore  think 
that  in  the  action  of  De  Mattos  v.  The  Caleutia  and 
Burmah  Steam  Navigation  6b»i/M{»y,  our  judgment  should 
be  for  the  defendant;  and  in  the  action  of  The  OaUmtta 
and  Burmah  Steam  Narigation  (hmpany  v.  Be  Mattoi^ 
our  judgment  should  be  for  the  plaintiffs;  imd  that  the 
answers  to  the  questions  proposed  for  our  opinion  should 
be: — ^To  the  first,  in  the  affirmative;  to  the  second,  in  the 
negative;  to  t^e  third,  in  the  negative. 

CooKBUBN,  C.  J.,  after  stating  the  facto  of  the  ease,  pro- 
ceeded as  fbllows--On  the  part  of  the  company,  it  is  con- 
tended that  as  the  portion  of  the  oargo  which  reached  Ran* 
goon  was  not  delivered  to  them  under  t^e  contract,  deUvery 
to  them  being  refused  except  under  terms  to  which  they 
were  not  bound  to  submit,  but  was  purchased  by  them  ia 
the  open  market,  without  any  ooUuslon  or  understanding 
with  the  master  of  the  Wahan,  by  whom  it  was  sold,  there 
has  been,  as  to  that,  a  failure  on  the  part  of  De  Mattos  to 
perform  his  contract.      As  regards  the  residue  of  the 
cargo,  it  is  oontended  that  as,  by  the  terms  of  the  oon- 
tract,  the  whole  was  to  be  delivered  at  Rangoon,  and  the 
whole  never  reached   that  place,  De  Mattos  is  not  en- 
titled to  claim  jmyment,  while  they,  on  the  other  hand, 
are  entitled  to  damages  for  the  non-performance  of  Uie 
contract  to  deliver  at  Rangoon.      On   the  part  of  De 
Mattos,  it  is  insisted  that  the  coal  having  been  put  on 
board  a  vessel  chartered  to  convey  it  to  Rangoon,  and  the 
bill  of  lading  and  the  policy  of  insurance  having  been 
handed  over  to  the  company,  the  property  in  the  coal 
passed  to  the  latter,  and  the  coal  was  thenceforth  at  their 
risk  ;    that   the  obligation  of  De  Mattos  was  satisfied; 
and  that,  if  any  loss  or  expense  was  incurred  in  the 
course  of  the  navigation,  su<m  loss  or  expense  must  be 
borne  by  the  company.    It  becomes  essential  to  ascertain 
the  precise  effect  of  the  contract  out  of    which  these 
disputes  have  arisen.    The  first  question  which  preeents 
itself  is,  whether  the  prq[>erty  in  the  coals  had  passed  to 
the  buyers?    I  am  of  opinion  that  it  had.    I  agree  that 
in  a  contract  for  the  delivery  of  an  article  at  a  given 
place,  without  anything  further  to  show  that  the  pro- 
perty was  intended  to  i>ass  prior  to  the  delivery,  the 
property  would  remain  in  the  seller,  and  the  thing  would 
be  at  his  risk.    But  here  everything  goes  to  show  that 
the  property  in  the  coals  passed  to  the  company,  subject 
to  the  vendor's  lien  for  the  residue  of  the  price  agreed  on. 
The  coals,  when  shipped,  were  specifically  appropriated  to 
the  company;  the  transfer  of   the  bill  of  lading  gave 
them  dominion  over  the  cargo,  and  they  could  from  that 
moment  have  disposed  of  it  at  their  pleasure.    It  seems 
to  me,  therefore,  that  the  coals  became  the  property  of 
the  company,  although  De  Mattos  might  be  bound  to 
deliver  them  at  tiie  place   i^freed  on.    But,  though  I 
concur  with  the  learned  counsel  for  De  Mattos  tiiat  the 
property  in  the  coal  had  passed  to  the  company  so  that 
they  could  have  transferred  it,  I  cannot  come  to  the 
conclusion  that  by  shipping  the  coals  for  Rangoon,  and 
handing  over  the  bill  of  lading  and  the  policy  of  in- 
surance, De  Mattos  had  fulfilled  his  contract  so  as  to  be 
entitled  either  to  demand  the  residue  of  the  freight  or 
to  retain  the  portion  paid  to  him  in  advance.    In  every 
contract  of  sale  there  is,  on  the  part  of  the  vendor,  an 
obligation  not  only  to  transfer  the  property  in  the  thing 
sold,  but  also  to  delirer  possession  to  t^e  buyer.    When 
and  how  that  delivery  of  possession  is  to  take  place — 
whether  in  the  interval  the  thing  sold  shall  be  at  the 
risk  of  the  buyer  or  of  the  seller,  so  that  if  it  be  lost 
without  default   on  the  part  <^  the  lattCT»  he  shall 
nevertheless  be  entitled  to  demand  the  i^iee,  or  vetain 
it  if  already  paid — ^mu«t  depend  on  the  agreanent  of  the 
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parties  aa  ^zp^asfied  ot  io  be  gathered  from  the  contract. 
If  hj  the  terms  of  the  contract  ^e  seller  engages  to 
deliyer  t)ie  thing  sold  at  a  given  place,  and  there  be 
nothing  to  show  that  the  thing  sold  was  not  in  the 
meantime  to  be  at  the  risk  of  the  buyer,  the  contract 
ia  not  fulfilled  by  the  seller  unless  he  deliyer  it  accord- 
ingly. Xf  I  go  into  a  tradesman's  shop  and  order  an 
article  to  be  delivered  at  nvy  house,  the  tradesman  must 
deliver  it  before  he  can  demand  the  price.  If  the  price 
has  been  paid,  he  mqst  xelund  it  if  the  delivery  of  the 
i^rtide  formed  part  of  the  consideration  on  wjiioh  the 
pignnent  was  made.  It  is  t^ie  that  though  delivery  is 
to  be  given  at  a  fixed  place,  yet  from  the  other  terms  of 
the  oontcaot  it  may  appear  that  the  intention  of  the 
parties  was  that  on  placing  the  things  sold  in  a  ship  or 
oonveyanoe  to  be  carried  to  a  giyen  destination,  the 
obligation  of  the  seller  shall  \)e  satisfied.  Such  was  held 
to  be  the  case  in  TrcgeUes  v.  Sewelly  7  H.  &  K.  574, 
which  was  so  much  pressed  on  us.  In  that  case  the 
action  was  brought  against  the  defendant  as  vendor  on 
the  ootn^ract  of  sale  for  the  non-deliveiy  of  the  goodSi  a 
quantity  of  iron  rails;  the  facts  being,  that  the  goods, 
having  been  loaded  on  t)oard  a  vessel  £or  the  purpose  of 
Veing  conveyed  to  Hamburg,  the  place  of  deUvery,  had 
been  hypothecated  by  the  master  under  a  bottomry  bond 
Ipr  repairs,  which  from  sea  damage  had  beoome  necessaiy 
to  tii0  ship.  By  the  terms  of  the  contract,  though  the 
iron  rails  were  to  be  delivered  at  Hamburg,  the  entire 
price  was  to  be  paid  in  London  on  the  iron  being  shipped, 
and  the  bill  of  lading  and  the  policy  of  insurance  being 
banded  over  to  the  buyers.  It  was  on  this  contended  for 
the  sellers,  the  defendants,  and  so  held  by  tiie  Oourt,  that 
\fk»  transaction  as  between  the  parties  was  intended  to 
b^  completed  in  London,  and  that  as  long  as  the  iron  rails 
had  been  shipped,  and  the  bill  of  lading  and  policy  of 
insurance  handed  over,  the  obligation  of  the  seller  under 
the  contract  had  been  fulfilled.  Now*  it  is  to  be  observed 
that  in  th^  present  contract  there  is  a  material  feature 
which  in  that  case  was  wanting.  Instead  of  the  whole 
pnc9  being  payable  in  London,  one-half  is  to  be  paid  on 
delivery  at  Bangoon.  Had  this  fact  existed  in  TregeUeM 
y,  SeJt^Uf  the  decision  might,  and  \  cannot  help  thinJung 
would,  have  been  different.  The  foundation  on  whida 
the  judgment  appears  to  rest — viz.,  that  the  transaction 
was  intended  as  between  the  parties  to  bo  completed  in 
London — would  have  been  wanting.  In  the  present  case, 
the  condition  that  the  moiety  of  the  price  should  be 
playable  only  ^  the  delivery  at  Bangoon,  seems  to  lead 
to  the  conclusion  tl^it  the  intention  was  that  the  obliga- 
tion of  the  seller  as  to  delivery  should  not  stop  with  the 
delivery  of  the  goods  on  board  the  vessel  which  is  to  con- 
vey them  to  the  place  of  delivery,  but  should  extend  to 
the  actual  delivery  at  the  place  specified.  The  company 
liad  a  right  to  withhold  the  residue  of  the  price  tiU 
deUvery  of  the  coal  at  Bangoon.  How  then  can  it  be  said 
that  the  transaction  was  completed  here.  It  may,  no 
doubt,  be  asked  why,  if  the  obligation  to  deliver  the  whole 
*  of  the  cargo  by  the  seller  continued  till  the  coals  arrived 
•t  their  destination,  payment  of  half  the  price  should 
have  been  made,  and  the  policy  of  insurance,  with  the  bill 
of  lading,  handed  over  to  the  buyer;  and  no  doubt  great 
difficulty  arises  from  this  state  of  facts.  The  contract 
being  for  the  delivery  of  coals  at  Bangoon,  under  ordinary 
oircumstances  the  seller  would  not  be  entiUed  to  the  price 
till  deliveiy  of  the  coals  there.  On  the  other  hand,  the 
seller  would  not  have  been  bound  to  part  with  the  property, 
or  to  hand  over  the  shipping  documents,  the  indicia  of  it, 
till  the  price  was  paid.  The  parties,  however,  here  agree 
ao  far  to  modify  the  conditions  which  would  attach  on  an 
ordinary  contract  for  the  sale  of  an  article  to  be  delivered 
at  a  given  place,  as  that  the  seller,  instead  of  waiting  till 
the  price  is  paid,  shall  at  once  pass  the  property;  and,  on 
the  other  hand,  the  buyer,  instead  of  waiting  lor  the 
delivery  of  the  goods,  shall,  on  having  the  property  trans- 
ferred to  him,  at  onoe  pay  a  portion  of  the  price,  the 


amount  so  paid  being  protected  by  a  policy  of  insurance 
provided  by  tiie  seUec.  It  t^ipeain  to  me  i^t  in  all  othev 
respects  the  position  of  the  parties  remained  the  same^ 
and  that  the  obligation  of  the  seller  to  deliver  at  the  plaoe 
specified  by  the  contraot  is  not,  by  tiie  introduction  of 
these  terms,  in  any  way  done  away  with;  and  therefore 
that  on  his  failure  to  deliver  at  Bangoon  he  not  only 
became  disentitled  to  claim  the  balance  of  the  price,  but 
also,  having  failed  to  perform  his  contract  in  a  most 
essential  part  of  it>  la  bound  to  repay  the  part  of  the  price 
paid  in  advance.  The  introduction  of  the  stipulation  for 
a  policy  of  insurance  to  cover  a  portion  of  the  price  paid 
tends,  I  think,  to  strengthen  this  view.  I  agree  that  in 
construing  a  written  contract,  as  appearing  from  the  letters 
which  form  the  contract,  we  are  not  at  liberty  to  look  to 
what  aftenvaxds  passed  between  the  parties.  But  I  think 
it  sufficiently  appears  from  the  contract  that  the  policy 
was  resorted  to  as  a  security  to  cover  the  amount  so  ad- 
vanced. Had  De  Hattoe  been  entitied  to  have  half  the 
price  paid  to  him  absolutely,  without  the  oblig^tio^  to 
deliver  otherwise  than  by  shipment  and  delivering  ship- 
ping documents,  the  providing  the  policy  of  insurance 
would  obviously  have  been  the  business  of  the  company. 
The  agreement  by  Be  Mattes  to  provide  the  policy  of 
insurance  is,  as  it  aaems  to  me,  strong  to  show  that  the 
coal  was  to  be  at  his  risk  till  it  arrived  at  Bangoon.  I 
am  therefore  of  opinion  that  the  coal  not  having  bee^ 
delivered  by  De  Kattos  at  Bangoon  (for  though  a  portion 
of  the  coal  found  its  way  into  the  company's  hands,  this 
was  not  by  a  delivery  under  this  contract,  but  altogether 
alio  jure)y  De  Mattes  cannot  recover  the  residue  of  tl^e 
price  in  his  action  against  the  company.  On  the  other 
hand,  in  my  view  the  company  are  entitied  to  recover 
back  the  amount  paid.  They  would  also  be  entitied  to 
any  damage  shown  to  have  resulted  from  the  non-per- 
formance of  the  contract,  but  there  is  no  proof  of  any 
such  damage  having  actually  accrued;  and  in  this  respect, 
therefore,  the  verdict  would  be  nominal  only. 

Blackbubk,  J. — ^My  brother  Mellor  concurs  with  me 
in  the  opinion  I  have  delivered,  but  the  Court  being  equally 
divided,  he,  being  the  junior  judge,  withdraws  his  opinion^ 
so  that  judgment  may  be  entereid  in  conformity  with  the 
opinions  of  my  Lord  and  my  brother  Wightman. 

In  The  Oahutta  atid  Burmdk  Steam  Ha^oikum  Qm- 
pany  v.  De  Mattoi — Judgment  for  the  plaint^. 

In  J)e  Mattos  v.  The  Calcutta  and  JSurmah  Steam 
Natigaticn  Ckmpany — Judgment  for  the  defendant. 


Attortiey  for  the  company,  Ehnslie, 
Attorney  for  De  Ijlattos,  Swectland. 


O.P. 


Kino  v.  Baksbll. 


June  9. 


Sanhruptcy^*  Composition  deed — Majority  of  creditors — 
24  3*  25  Vict,  c,  134,  s.  192. 

The  amount  qf  the  dehte  qf  several  creditors  must  he 
tahen  into  account  in  estitnating  the  minority  necessary  to 
mahe  a  composition  de^d,  under  section  ld2  of  the  Mink- 
ruptcy  Act  binding  on  non-assentia^  credUors, 

Joyce  obtained  a  rule  calling  on  the  plaintiff  to  show 
cause  why  proceedings  in  outlawry  against  the  defendant 
should  not  be  stayed,  on  the  g^round  that  the  defendant 
had  executed  a  composition  deed  under  24  &  25  Vict,  a 
134,  8. 192.  It  appeared  that  the  debt  of  one  of  the 
creditors,  which  was  partiy  secured,  was  reckoned  in  toto 
in  considering  the  amount  of  the  whole  creditors'  debts; 
but  in  calculating  the  amount  of  those  who  had  executed 
the  deed,  the  unsecured  portion  only  of  the  debt  was 
enumerated. 

H.  James  showed  cause,  and  cited  Be  Shettcl^  1^  W.  ^ 
158. 

Joyce,  ia  lapport  d  tha  vuk,  ooatftnAsd  that  if  tha  ia* 
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cured  portion  of  thia  debt  were  included  in  the  amount 
of  the  debts  of  those  who  had  si^fned  the  deed,  the  majoritiy 
of  the  creditors,  required  by  section  192,  would  be  ob- 
tained, and  that  the  secured  portion  ought  to  be  included. 
He  cited  Ex  parte  Morgan,  Re  Woodhouse,  11  W.  R.  316. 

Erle,  C.J. — It  seems  that  in  this  case  the  majority  was 
calculated  on  the  principle  of  excluding  the  secured  debts. 
We  think  that  the  amount  of  the  secured  debts  should  be 
taken  into  account  in  estimating  the  majority  of  three- 
fourths  required  by  section  192  of  the  Bankrupt  Act,  1861, 
to  make  a  composition  deed  binding  on  the  creditors  who 
do  not  assent.  The  proceedings  on  the  outlawry  must  be 
stayed,  but  without  prejudice  to  any  future  proceedings 
to  try  the  validity  of  the  deed. 

Williams,  Willes,  and  Byles,  JJ.,  concurred. 

Hvle  absolute. 

Attorney  for  the  plaintiff,  ff.  B,  Dunn. 

Attorney  for  the  defendant,  Bandall, 


Not.  19,  21, 1862;  Feb.  14,  1863. 
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Lands   Clauses  Consolidation  Act,  1845,  section  68 — As' 
sessment  of  damages  by  jury — Estoppel. 

In  an  action  to  recover  the  amount  of  damages  assessed 
hy  the  verdict  of  a  jury,  under  tJie  Lands  Clauses  Oonsoli^ 
dation  Act,  1845,  in  respect  of  lands  injuriously  affected 
hy  public  works,  the  defendants  are  not  precluded  from 
pleading  that  the  plaintiff's  interest  in  such  lands  was 
not  damaged  and  injuriously  affected.  But  wliere  the 
damages  claimed  and  awarded  exceed  £50,  the  defendants 
are  precluded  from  pleading  that  the  plaintiff  was  not 
entitled  to  compensation  exceeding  £50. 

Declaration. — ^that  the  defendants  are  the  Victoria  Sta- 
tion and  Pimlico  Railway  Company,  incorporated  by  the 
"  Victoria  Station  and  PimUoo  RaUway  Act,  1868,"  and 
for  that  after  the  making  and  passing  and  coming  into 
operation  of  the  said  Act  of  Parliament,  and  under  the 
powers  and  provisions  thereof,  and  the  other  Acts  of  Par- 
liament in  that  behalf,  the  defendants  made  and  executed 
certain  works  upon  a  certain  canal  called  the  Grosvenor 
Canal,  mentioned  and  referred  to  in  the  said  first  men- 
tioned Act  of  Parliament;  and  that  the  plaintiff  was  law- 
fully possessed  of  certain  messuages,  lands,  tenements, 
and  hereditaments  described  in  the  declaration,  abutting 
on  the  Grosyenor  Canal,  also  the  use  of  the  said  canal  to 
the  extent  of  forty  f eet^  and  the  liberty  to  moor  and  lay, 
and  also  to  load  and  unload  there,  all  sorts  of  vessels, 
barges,  and  boats,  and  to  make  them  fast  to  the  south- 
eastern end  of  the  said  wharf,  and  also  the  right  of  free 
navigation  with  barges,  boats,  and  other  vessels  into  and 
out  of  the  said  canal,  to  and  from  the  river  Thames,  with 
the  appurtenances,  for  the  residue  and  remainder  of  a 
certain  term  of  years  therein;  and  for  that  by  the  said 
making  and  execution  of  the  said  works  by  the  said  first 
mentioned  Act  authorised  to  be  executed,  the  said  mes- 
suages, &c.,  and  the  plaintiff's  interest  therein,  were,  before 
and  at  the  time  of  the  giving  of  the  notice  thereinafter 
referred  to,  damaged  and  injuriously  affected,  and  the 
plaintiff  sustained  a  damage  and  injury,  and  claimed  to 
be,  and  was  entitled  under  the  statutes  in  that  behalf  to 
compensation  in  respect  thereof  from  the  defendants  to 
an  amount  exceeding  £50.  The  declaration  then  alleged 
that  the  defendants  did  not  at  any  time  make  the  plain- 
tiff compensation  or  satisfaction  for  the  damage  or  injury, 
and  that  the  plaintiff  being  so  entitled  to  compensation 
in  respect  thereof  as  aforesaid,  and  being  desirous  of 
having  the  question  of  compensation  settled  by  a  jury, 
the  plaintiff  gave  a  notice  in  writing  to  the  defendants 
In  due  form  of  law,  and  did  thereby  and  therein  state  to 


the  defendants  the  said  nature  of  his  interest  in  the  said 
messuages,  tenements,  lands,  and  hereditaments,  in  respect 
of  which  he  claims  compensation,  and  that  he  claimed  from 
the  defendants  compensation  in  respect  of  the  said  damage 
and  injury,  and  that  £2,000  should  be  paid  by  the  defen- 
dants to  him  for  such  compensation.  And  the  plaintiff 
also  stated  to  the  defendants  that  it  was  his  desire  that 
the  question  of  the  compensation  should  be  settied  by  a 
special  jury  in  the  manner  pointed  out  by  the  Acts  of 
Parliament  in  that  behalf,  unless  the  defendants  shooM 
be  wilUng  to  pay  the  £2,000  as  oomi)en8ation,  and  enter, 
within  the  time  limited  by  the  said  statute  in  that  behali^ 
into  an  agreement  for  that  purpose;  and  averring  that 
the  defendants  did  not  give  notice  to  the  plaintiff  that 
they  were  ready  and  wUling  to  pay  to  the  plaintiff  the 
sum  of  £2,000  or  any  other  sum  in  satisfaction  and  dis- 
charge of  the  injury  and  damage  alleged  to  have  been 
sustained  by  the  plaintiff,  and  that  the  defendants  did 
not  nor  would  pay  the  £2,000,  nor  enter  into  a  written 
agreement  for  that  purpose.  The  declaration  then  alleged 
that  the  defendants,  within  twenty-one  days  of  the  re- 
ceipt of  the  said  notice,  issued  their  warrant  to  tiie 
sheriff  of  Middlesex;  and,  pursuant  to  the  powers  and 
authorities  given  to  them  by  the  statutes  in  that  behalf, 
required  the  said  sheriff  to  nominate  and  to  summon  a 
special  jury  to  inquire  of  assets  and  determine  the  sum 
of  money,  if  any,  to  be  paid  by  the  said  defendants  as 
compensation  for  such  alleged  damage  or  injury,  and  that 
such  proceedings  were  thereupon  had  and  taken  in  due 
course  of  law ;  that  afterwards  an  inquisition  was  taken  be- 
fore the  sheriff  of  the  said  county,  and  the  plaintiff  and  the 
defendants  by  their  counsel  respectively  having  appeared, 
the  jurors  found  their  verdict  that  the  plaintiff  had  sdb^ 
tained  damages  to  the  amount  of  £500  by  means  of  the 
several  matters  mentioned  in  the  said  notice;  and  that 
the  defendants  should  pay  to  the  plaintiff  the  said  sum 
of  jCoOO  as  and  for  the  damages  and  compensation  re- 
ferred to  in  the  plaintiff's  said  notice,  and  t&e  said  shmff 
did  there  and  then  accordingly,  pursuant  to  the  statute 
in  that  behalf,  give  judgment  for  the  said  sum  of  £500. 
Averments, — that  the  verdict  and  judgment  were  duly 
signed  and  deposited  with  the  clerk  of  the  peaoe  of  Mid- 
dlesex, and  the  said  verdict  and  judgment  still  remain  in 
fall  force  and  effect,  and  in  nowise  satisfied,  reversed,  or 
annulled.  The  declaration  then  alleged  that,  in  accordance 
with  the  statutes  in  that  behalf,  the  plaintiffs  costs  of 
the  inquiry  (the  plaintiff  and  the  defendants  differing  as 
to  the  amount  thereof)  were  duly  settled  by  the  proper 
officer  at  the  sum  of  £287  18s.,  of  all  which  the  defen- 
dants afterwards,  and  before  the  commencement  of  this 
suit^  had  notice.  Averment  of  perf  ormanoe  of  conditions 
precedent  to  entitle  the  plaintiff  to  recover  from  the  de- 
fendants the  said  sums  of  £500  and  £287  18s. 

Pleas, — first,  that  by  the  said  making  and  execution  of 
the  said  works,  the  said  messuages,  lands,  tenements,  and 
hereditaments,  and  the  plaintiff's  said  interest  therein, 
were  not  damaged  and  injuriously  affected,  as  alleged: 
seoondly,  that  the  plaintiff  was  not  entitled  to  oompensa-' 
tion  in  respect  of  the  said  damage  and  injury  to  an 
amount  exceeding  £50. 

Demurrer  to  the  pleas  and  joinder  in  the  demurrer. 

The  plaintiffs  also  replied  to  the  first  plea,  that  the  de- 
fendants ought  not  to  be  admitted  or  received  to  plead 
the  said  plea,  because  the  plaintiff,  being  desirous  of 
having  the  question  of  the  said  compensation  settled  by 
a  jury,  as  in  the  said  declaration  mentioned,  did,  as  there- 
in alleged,  under  the  said  Acts  of  Parliament,  give  the 
notice  in  writing  in  the  declaration  mentioned  to  the  de- 
fendants. The  replication  then  repeated  the  terms  of 
the  notice  and  the  subsequent  proceedings,  the  verdict 
and  judgment,  as  in  the  declaration,  and  praying  judg- 
ment, if  the  defendants  ought  to  be  admitted  or  received 
against  the  said  reoord  to  plead  the  first  plea. 

Replication  to  the  second  plea,  repeating  the  allega- 
tions in  the  first  replication,  and  alleging  that  the  jury 
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found  by  their  verdict  that  the  plaintiff  had  sustained 
damages  to  a  larger  amoimt  than  £50. 

Demurrer  to  the  replications  and  joinder  in  demurrer. 

i¥0fitMMr,  lor  the  plaintiif ,  contended  that  the  judgment 
of  thtt  sheriff  under  the  "Lands  Clauses  Consolidation 
Aoty  1845  "  (8  Viol.  o.  18),  was  oonclusiTe  not  only  as  to 
the  amount  of  damage,  but  also  as  to  the  fact  of  damage 
haying  been  sustained,  and  of  the  plaintiff's  right  to  re- 
cover compensation  for  such  damage.  It  is  expressly 
enacted  that  judgments  under  the  Act "  shall  be  deemed 
records  **  (section  50).  If  the  sheriff  has  no  jurisdiction 
the  judgment  might  be  removed  by  certun-ari,  and  quashed 
as  being  earam  nonjudice.  He  cited  Beg.  v.  Tlie  Lancaster 
and  Preston  Hailwap  Company,  6  Q.  B.  769;  Heg  v.  Ths 
London  and  JN^orth  Western  Railway  Company y  3  E.  ic  B. 
443;  East  and  West  India  Docks  and  Birmingham  Junc- 
tion BaHmay  Company  v.  Gattke^  8  Mac.  &  G.  155;  Lon- 
don and  North  Western  BaiUvay  Company  y.  Bradley, 
8  lb.  836)  Jubh  V.  Book  Company  of  ICinfston-vpon- 
Hull,  9  Q.  B.  448;  CorrigallY.  London  and  Blaokwall 
Bailway  Company,  6  Scott,  N.  S.  251;  Chapman  v.  Mon^ 
mouthshire  Bailway  and  Ginal  Company,  2  H.  &  N.  267, 
27  L.  J.  Ex.  100. 

C,  Pollooh,  for  the  defendants,  contended  that  the  judg- 
ment of  tiie  sheriff  did  not  estop  the  defendants  from 
denying  the  plaintiff's  right  to  recover.  It  is  essential 
in  an  aoticm  upon  such  a  judgment  to  show,  botii  that 
legal  dunage  had  been  sustained,  and  that  the  plaintiff 
had  a  legal  i^ht  to  recover  for  such  damage.  Hiese  facts 
were  both  alleged  in  the  declaration,  and  the  defendants 
were  entiUed  to  deny  the  allegation.  He  cited  Beg,  v.  The 
Metropolitan  Commissioners  of  Sewers,  1  B.  Ic  B.  694, 
1  W.  B.  286;  Mortimer  v.  South  Wales  Bailway  Company, 
1  B.  A;  B.  875,  7  W.  B.  292;  Taylor's  Consolidation  Acts, 
p.  228  (note  to  the  68th  section  of  the  **  Lands  Clauses 
Consolidation  Act)."  Cur,  adv.  vuU, 

February  14, 1863. — Channell,  B.,  now  delivered  the 
judgment  of  the  Court.*  The  substantial  question  which 
arises  on  these  demurrers,  is,  whether  the  defendants, 
having  in  compliance  with  the  68th  section  of  the  8  Vict. 
c.  18,  and  in  consequence  of  a  claim  and  notice  served  on 
them  by  the  plaintiff  so  to  do,  issued  their  warrant  to  the 
sheriff  to  summon  a  jury  to  settle  the  compensation  to 
which  the  plaintiff  claimed  to  be  entitled,  and  compensa- 
tion having  been  assessed  and  judgment  given  by  the 
sheriff,  the  defendants  can  now,  when  sued  on  that  judg- 
ment, set  up,  by  way  of  defence,  that  the  plaintiff  was 
not  entitled  to  any  compensation;  in  other  words,  that  his 
interest  in  the  messuages,  lands,  &c.,  in  the  declaration 
mentioned,  was  not  in  any  way  damaged  and  injuriously 
affected.  We  are  of  opinion  that  the  defendants  are  not 
precluded  from  setting  up  this  defence.  They  were  bound 
on  the  plaintiff's  notice  and  formal  compliance  by  him 
with  the  requisites  of  the  68  th  section  to  issue  their 
warrant  within  twenty-one  days.  Had  they  failed  to  do 
so  they  would  have  subjected  themselves  to  a  liability  to 
pay  the  plaintiff  the  whole  amount  claimed  by  him^  and 
to  be  sued  for  the  same  in  any  of  the  superior  courts,  ^fhe 
question  now  before  us — viz.,  how  far  the  verdict  of  the 
f^eriff's  jury  and  the  judgment  thereon  excludes  the  com- 
pany from  setting  up  the  defence  now  relied  upon — is  one 
which  has  been  raised  in  several  cases  in  Chancery,  and 
opinions  upon  the  point  have  been  expressed  by  Lord 
Cottenham,  in  the  London  and  North  Western  Bail- 
way  Company  v.  Smith  \  by  Lord  Truro,  in  the  East 
and  West  India  Bocks  and  Birmingham  Junction  Bail- 
way  Company  v.  Oattke ;  and  in  I7ie  London  and 
North  Western  Bailway  v.  Bradley.  The  opinions 
BO  referred  to  were  not  express  decisions  upon  the 
X)oint,  seeing  that  the  question  in  those  cases  appears 
to  have  been  whether  there  was  such  an  equity  as  ought 

*  Pollock,  C3.,  Bbamwell  and  Channell^  BB. 


to  induce  the  Court  of  Chancery  to  restrain  the  claimant 
in  each  case  from  pursuing  his  legal  remedy  given  him 
by  the  68th  section  until  he  has  established  his  right  to 
some  compensation;  and  it  was  with  reference  to  the  in- 
convenience of  going  'to  a  jury  and  assessing  the  com- 
pensation, and  leaving  the  question  of  the  plaintiff's 
right  to  be  afterwards  decided,  that  the  point  appears  to 
Jiave  come  under  the  consideration  of  the  Court  of  Equity 
(see  Eaft  and  West  India  Bocks  and  Birmingham  Junc- 
tion Bailway  v.  Oattke,  before  cited).  In  the  case  of  The 
Queen  v.  London  and  North-Wcstem  Bailway,  a  majority 
of  the  judges  of  the  Queen's  Bench  were  of  opinion  that, 
in  an  action  on  the  judgment  given  by  the  sheriff,  the 
company  sued  might,  in  such  action,  t^  the  claimant's 
title  1*0  compensation,  although  the  compensation  had,  in 
fact,  been  assessed,  and  though  some  inconvenience  might 
arise  from  such  a  course.  Mr.  Justice  Coleridge's  judg- 
ment in  that  case  (in  which  Lord  Chief  Justice  Campbell 
and  Mr.  Justice  Wightman  concurred)  reviewed  the  cases 
in  equity.  The  Court  quashed  the  verdict  of  the  jury, 
whidi  had  found  that  a  right  of  way  claimed  by  the 
claimant  did  not  exist,  and  had  not  been  proved,  and 
that  on  that  ground  the  plaintiff  had  not  sustained  any 
damage,  but  had  also  found  a  certain  amount  of  damage, 
on  the  supposition  that  the  jury  were  to  assume  the  ex- 
istence of  the  way.  The  Court  held  that  the  jury  had 
no  power  to  inquire  into  the  right,  but  were  boimd  to 
assess  comi>enBation  upon  the  supposition  that  it  existed. 
Mr.  Justice  Brie  differed  from  the  other  judges,  and  held 
that  the  jury  had  power  to  inquire  into  the  right.  In 
commenting  upon  the  oases  of  The  Bast  and  West  India 
Docks  and  Birmingham  Junction  Bailway  Ompany  y. 
Oattke,  and  Tke  South  Staffordshire  Bailway  t.  Hall,  8 
M.  k  a.  155,  358,  Mr.  Justice  Brie  observes,  that  in  these 
cases  it  is  laid  down  that,  if  the  jury  upon  the  inquisitioai  try 
a  question  of  right,  over  which  they  have  no  jurisdiction, 
the  company,  in  an  action  for  the  amount  found  for  the 
verdict,  may  raise  that  same  question  of  right,  and  suc- 
ceed; and  he  adds  that  this  principle,  so  expressed,  is  cor- 
rect, but  in  his  judgment  required  further  explanaticm  to 
define  what  questions  are  within  the  jurisdiction  of  the 
inquisition,  and  what  are  not.  In  Chapman  v.  Mon- 
mmsthshire  Bailway  and  Canal  Company,  this  Court  de- 
cided in  accordance  with  the  decision  of  the  majority  of 
the  Court  of  Queen's  B^ich,  in  The  Queen  v.  London  and 
North  Western  Bailway.  In  Mortimer  v.  South  Wales 
Bailway,  Lord  Campbell,  speaking  of  the  first  plea  in 
that  case,  which  was,  in  effect,  the  same  as  the  first  plea 
in  the  present  case,  says  (p.  382)  that  such  plea  was  a 
good  plea.  This,  however,  cannot  be  treated  as  an  ex- 
press deoirion  on  the  point,  as  in  ^that  case  the  issue  on 
the  plea  was  found  in  favour  of  the  plaintiff,  and  the 
case  turned  up  on  an  objection  which  was  not  properly 
raised  upon  any  of  the  pleas  there  pleaded.  After  a  con- 
sideration of  the  authorities,  we  have  come  to  the  con- 
clusion that  the  defendants  are  not  precluded  from  deny- 
ing in  this  action  that  the  plaintiff's  interest  in  the  mes- 
suages, land,  &c.,  was  at  all  damaged  or  injuriously 
affected.  Our  judgment,  therefore,  will  be  for  the  defen- 
dants upon  the  first  plea,  and  upon  the  issues  in  law  con- 
sequent thereon.  The  issues  in  law  raised  on  the  second 
plea  admit  of  a  different  consideration.  That  plea  simply 
denies  that  the  plaintiff  was  entitled  to  the  compensa- 
tion in  respect  of  the  damage  and  injury  to  an  amount 
exceeding  £50;  but  we  think  that  plea  bad.  Such  a  plea 
could  only  be  good,  we  think,  where  the  compensation 
claimed  does  not  exceed  the  sum  of  £50.  Here  the  plain- 
tiff claimed  more  than  £60.  On  that  plea,  and  the  issues 
in  law  consequent  upon  it,  our  judgment  will  therefore 
be  for  the  plaintiff. 

Judgment  accordingly. 
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EX.  Blake  v.  Thirst.  April  23. 

Contractor — Negll^jeftce — Matter  atid  servant. 

The  drfcndant  contracted  ivith  local  improvement  com- 
mmionen  to  construct  a  sewer,  lie  sub-let  the  contrac- 
to  y.  at  so  much  per  yard,  N.  to  do  tJie  itorkf  including 
w:ttchifig  and  lighting,  tJic  defendant  supplyithg  the  mate- 
rials  which  he  was  to  Jiaul  in  his  own  carts.  The  defen-* 
dant  admitted  tlcat  if  tJie  work  was  not  done  to  his  satis- 
faction he  should  hare  dismissed  N. 

In  an  action  for  injuries  caused  to  the  plaintiff  hy  fall- 
ing into  the  sewer,  owing  to  its  being  improperly  watched 
and  liglUedy 

Held,  that  the  defendant  was  liable, 

Doclaration,  that  the  defendant  wrongfully  and  im- 
properly ma'le  and  dag  a  deep  catting  or  trench  in  the 
8oil  of  a  certain  public  highway,  and  kept  and  continued 
the  same  so  made  and  dug  during  the  night  time,  with- 
out fixing  or  placing  any  proper  or  sufficient  rail,  fence, 
light,  or  signal  at  or  near  such  cutting  or  trench,  to  denote 
or  show  that  the  same  was  so  made  and  dug  as  aforesaid, 
whereby  the  plaintiff,  whiL^t  lawfully  passing  along  the 
said  highway,  fell,  and  was  precipitated  into  the  said  hole 
or  trench,  and  thereby  suffered  a  concussion  of  the  brain, 
&c. 

Plea,  not  gfuilty. 

Issue  thereon. 

The  action  was  tried  at  the  sittings  in  Easter  Term,  in 
London,  before  Channell,  B. 

It  appeared  that  the  plaintiff  (who  sued  by  her  father, 
as  her  next  friend)  was  the  daughter  of  a  riding-master 
at  Surbiton,  and  sustained  the  injuries  complained  of  by 
falling  by  night  into  a  sewer  which  was  in  the  course  of 
construction  in  the  Brighton-road,  Surbiton,  and  which, 
at  the  point  in  question,  was  not  fenced  or  lighted  except 
by  lights  from  the  shop  windows  and  the  street  lamps. 
The  defendant  had  taken  a  contract  for  the  performance 
of  the  works  under  the  Surbiton  Improvement  €k>mmis- 
sioners.    The  contract  contained  a  clause  against  his  sub- 
letting any  part  of  it  without  leave  of  the  surveyor  of  the 
commissioners.    He,  however,  entered  into  a  verbal  con- 
tract, with  a  sub-contractor  of  the  name  of  Neave,  to  do 
the  work  at  so  much  per  yard;  Neave  was  to  provide  and 
pay  the  men,  and  light,  watch,  and  fence  the  cutting,  the 
defendant  providing  the  bricks  and  other  materials  which 
his  teams  and  carts  conveyed.    The  surveyor  was  aware 
that  the  work  was  superintended  by  Neave,  but  was  un- 
aware of  the  nature  of  his  arrangement  with  the  defen- 
dant.   The  defendant  never  gave  any  personal  superin- 
tendence to  the  work.    In  answer  to  a  question  by  the 
judge  at  the  trial,  he  admitted  that  if  the  work  had  not 
been  done  by  Neave  to  his  satisfaction,  he  would  have 
dismissed  him.    The  jury,  in  answer  to  questions  put  to 
them  by  the  judge,  found — 1st,  that  there  was  negligence 
in  the  mode  in  which  the  trench  was  mode,  and  in  the 
management  of  the  works;  and,  2ndly,  that  the  defendant 
hod  control  over  the  persons  executing  the  works;  and 
they  found  a  verdict  for  the  plaintiff  for  £20,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit  U. 
there  was  no  evidence  which  ought  to  have  been  left  to 
the  jury  upon  the  second  question. 

J.  Brown  now  moved  for  a  rule  accordingly. — The  mis- 
chief was  caused,  not  by  digging  the  hole,  but  by  its  being 
improperly  watched  and  lighted.  That  was  the  act  not 
of  the  defendant  or  his  servants,  but  of  Neave,  the  sub- 
contractor: Overton  v.  Freeman,  11  C.  B.  867,  shows  that 
the  defendant  is  not  liable.  fMABTiN,  B. — According  to 
the  rule  laid  down  by  the  Court  of  Queen's  Bench  in  Ellis 
V.  The  Sheffield  Gas  Consumes'  Company,  2  E.  &  B.  767, 
Neave  was  the  servant  of  the  defendant.  I  do  not  say 
that  Overton  v.  Freeman  is  overruled  by  that  case,  but  I 
think  it  is  distinguishable  from  the  present  case  upon  the 
doctrine  there  laid  down.]  [Pollock,  C.B. — Hole  v.  Tlie 
Sittingbourne  and  Sheenwss  Railway  Company  is  against 


yoxL  This  is  exactly  the  case  put  by  my  brother  Martm 
in  his  judgment]  The  declaration  complains  not  of  the 
^fffiT"! JT  o^  the  hole,  which  is  an  act  protected  by  the  local 
Act,  but  of  its  being  insufficiently  watched  and  lighted. 
The  defendant  contracted  with  Neave  to  do  that.  He  also 
cited  Reedie  v.  London  and  North  Western,  Railway  Con^ 
pany,  4  Ex.  244;  Knight  v.  Fox,  6  lb.  721.] 

Pollock,  C.B. — I  am  of  opinion  that  this  rule  should 
be  refused.  Here  was  a  hole  dug  by  order  of  the  defen- 
dant, and  owing  to  its  being  improperly  lighted  the  acci- 
dent occurred.  According  to  the  case  of  Hole  v.  The 
Sittinghoume  and  Sheerness  Railway  Company  it  makes 
no  difference  as  to  his  liability  that  he  employed  anotiier 
to  do  the  work  for  him.  After  the  decision  in  that  cose, 
I  do  not  think  it  necessary  to  go  further  into  the  matter. 

Mabtin,  B. — I  am  also  of  opinion  that  this  rule  sihould 
be  discharged,  upon  the  gfround  that,  according  to  the 
ruling  of  the  Court  of  Queen's  Bench  in  the  case  I  referred 
to,  the  relation  of  master  and  servant  existed  between  the 
defendant  and  Neave. 

Bbamwbll,  B. — ^I  am  also  of  opinion  that  this  rule 
should  be  discharged,  though  I  am  not  quite  clear 
whether  the  reason  given  by  my  brother  Martin  is  the 
right  one.  The  question,  I  think,  is,  whether  the  defen- 
dont  had  a  right  to  control  the  way  in  which  the  work 
was  done.  If  so,  he  is  clearly  liable,  though  it  might 
possibly  be  otherwise  if  the  management  of  the  work  were 
entirely  out  of  his  hands.  Suppose  he  hod  made  two 
contracts,  one  with  A.  to  dig  the  hole,  another  with  B.  to 
watch  and  light  it;  surely  in  that  case  he  would  have 
been  liable,  because  the  hole  was  dug  by  his  orders,  and 
not  properly  watched  and  lighted.  I  do  not  see  that  it 
makes  any  difference  that  he  agreed  with  the  same  person 
to  do  both. 

Channbll,  B.,  hod  left  the  Court  before  the  conclusion 
of  the  argument. 

Rule  refused. 


®$ancecs. 


M.B. 


Philupson  r.  Kebb^.  June  9,  20. 

Voluntary  deed— ^ Setting  aside-^ Death  of  donor  and 

donee — Rectijioatian, 

Where  both  donor  and  donee  were  dead  at  the  time  of 
the  institution  of  the  tuity  the  Court  set  aside  a  voluntary 
deed,  on  the  ground  that  it  was  not  fully  explained  to  the 
donor. 

If  a  voluntary  deed  does  not  express  the  intentions  of 
the  parties,  it  cannot  be  rectified  so  as  to  carry  out  such 
intentions  ;  hU, if  impeached,  it  must  wholly  stand  or  wholly 
fall. 

This  was  a  suit  by  the  representatives  of  the  donor  of 
a  voluntary  deed,  against  the  representatives  of  the 
donee,  to  have  the  deed  delivered  up  to  be  cancelled,  on 
the  ground  that  it  was  executed  by  the  donor  without 
a  full  explanation  of  its  effect. 

In  1857  Miss  Sophia  Courtail  was  entitled,  under  the 
will  of  Isabella  Albert,  to  the  dividends  of  a  sum  of 
£4,275  4s.  9d.  Consols,  for  her  life,  and  after  her  death 
the  same  was  g^ven  in  trust  for  her  children,  and  in  cose 
there  should  be  no  child,  then,  after  Miss  Courtail's 
death,  upon  trust  for  her  appointees  by  deed  or  wilL  Miss 
Courtail  boarded  and  lodged  in  the  house  of  Mary  Burton 
Phillipeon  during  her  lifetime,  and  after  her  death  in 
the  house  of  Charles  Burton  Phillipson,  who  was  a  son 
of  M.  B.  Phillipson,  until  his  death,  in  July,  1861.  In 
January,  1857,  Miss  Courtail  executed  two  deeds,  bjr  one 
of  which  she  appointed  the  above-mentioned  stock  to 
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lierpjif,  and  by  the  other  she  appointed  the  same  abso- 
Iv  uely  to  Charles  Barton  Phillipson.    She  oontinned  to 
reoeive  the  dividends  of  the  stock  daring  Charles  Barton 
Phillipson's  lifetime,  bat  after  his  death  she  was  informed 
that  she  coald  not  idter  the  disposition  so  made  by  her  of 
the  stock,  bat  that  the  same  and  the  dividends  thereof 
Tvere  irrevooably  appointed,  and  belongfed  to  the  represen- 
tatives of  Mr.  Phillipson.    On  the  17th  of  November, 
1862,  Miss  Coortail  filed  the  original  bill  in  this  soit, 
aUegruxfir  ^^^  when  she  ezecated  the  deeds  she  nnder- 
stood  and  believed  that  their  efifeot  woold  be  the  same  as 
a  will,  and  that  if  Mr.  Phillipson  died  in  her  lifetime, 
the  stock  wonld  be  at  her  own  disposal,  and  that  she 
would,  notwithstanding  snch  deeds,  be  entitled  to  the 
income  of  the  stock  daring  her  life,  and  praying  that  the 
deed  of  gift  might  be  delivered  up  to  be  canoelled. 
While  the  bill  was  in  preparation,  Miss  Coartail  fell  ill, 
and  she  became  mach  worse,  aad  sank  so  rapidly,  that, 
although  on  the  afternoon  of  the  same  day  on  which  the 
bill  was  filed  her  solicitor  went  with  a  medical  man  and  a 
commissioner  to  take  her  oath  to  an  affidavit  verifying 
the  statements  in  the  bill,  she  was  too  ill  to  understand 
or  make  the  affidavit,  and  died  the  same  evening.    The 
suit  was  continued  by  her  representative,  and  now  came 
on  for  hearing.    The  evidenoe  on  both  sides  was  con- 
siderable, and  the  general  result  is  stated  in  the  report 
of  his  Honour's  judgment. 

Mr.  Kerry,  who  was  the  solicitor  engaged  in  the  pre- 
paring the  deeds,  was  also  one  of  the  executors  of  C.  B. 
PhiUipson,  and  was  a  defendant  to  this  suit  in  that 
character. 

Selwyny  Q.C.,  and  Kay^  for  the  plaintiffs. 

O,  Lake  Husiell,  for  Mr.  Griffith,  the  co-executor  of  Mr. 
Kerry. 

Baggallayy  Q.C.,  and  Betify  for  Mr.  Kerry. 

Selwyn,  $.C.,in  reply. 

Toker  V.  Toker,  32  L.  J.  Ch.  322,  was  cited. 

June  20. — ^The  Master  of  the  Rolls,  after  referring 
to  the  facts  of  the  case,  said  that  this  case  was  singular 
in  this  respect,  that  both  the  donor  and  the  donee  were 
dead,  so  that  the  Court  was  not  able  to  obtain  from  either 
of  them  an  account  of  the  transaction.    The  death  of  the 
donor,  however,  did  not,  in  his  Honour's  opinion,  affect 
the  matter.     It  appeared  upon  the  evidence,  that  in 
October  last  she  complained  of  the  deed,  and  gave  instruc- 
tions for  steps  to  be  taken  to  set  it  aside,  but  died  before 
she  could  give  evidenoe  upon  it.  The  question  was,  whether 
the  deed  fully  expressed  her  intention,  and  whether  it  was 
folly  explained  to  her.    This  all  rested  upon  the  evidence  of 
Mr.  Kerry,  who  was  the  solicitor  employed  in  the  matter, 
and  who,  accidentally,  as  one  of  the  executors  of  the  donee, 
was  a  party,  as  defendant,  to  this  suit.   His  Honour  did  not 
find  in  Mr.  Kerry's  evidenoe  that  the  donor  was  fully 
aware  of  the  effect  of  the  deed,  as  depriving  her  of  the 
present  enjoyment  of  the  property,  and  as  putting  her 
completely  in  the  hands  of   the  donee  or  any  person 
who,  as  his  general  or  particular  assignee  or  representa- 
tive, might  be  obliged  to  disregard  the  moral  obligation, 
under  which  the  original  donee  was,  to  allow  the  donor  to 
receive  the  dividends  during  her  life.    It  was  said  that 
the  deed  was  executed  to  avoid  the  legacy  duty;  but  this 
was  no  excuse  for  the  omission  to  inform  her  of  this  im- 
portant element  in  the  case.    It  was  then  contended  that 
the  deed  might  be  reformed,  so  as  to  carry  out  the  inten- 
tion of  the  parties,  and  give  the  donee  the  proi>erty  after 
her  death;  but  a  voluntary  instrument  of  this  kind  was 
either  wholly  good  or  wholly  bad,  and  the  Court  could 
not  modify  its  terms.     Throughout  the  evidence,  no 
intention  was  shown  on  the  part  of  the  donor  to  leave 
herself  destitute.    It  must  therefore  be  taken  that  it  was 
the  intention  on  both  sides  that  more  should  be  done 
which  was  not  done;  the  result  was,  that  the  deed  could 


not  stand,  but  must  be  delivered  up  to  be  cancelled. 
This,  however,  was  not  a  case  for  giving  the  costs  on 
either  side. 

Solicitors  for  the  plaintiff,  Lovell  ^  Co, 

Solicitors  for  the  defendants,  -B.  JST.  Peaooeh ;  R,  H, 
CHratid, 


Be  Robinson's  Will.  July  18. 

Trustee  Acts,  1850  and  1852 — New  trusteet — leaseholds 
—  Vesting  order — Absence  of  representative  of  last  *wr- 
vhing  trustee. 

Where,  on  a  petition  for  the  appointment  of  new  trus- 
tees,  a  vesting  order  as  to  leasehold  property  mas  sought, 
and  it  appeared  that  the  last  surviving  trustee  had  never 
acted,  and  that  there  was  no  legal  personal  representative 
of  such  trustee,  the  Court  made  an  order  vesting  the  leaseholds 
in  the  new  trustees  at  the  parties  own  risk,  at  the  same 
time  expressing  an  opinion  that  the  order  was  not  justi^ 
fied  by  tlie  terms  of  the  Trustee  Acts, 

This  was  a  petition  for  the  appointment  of  new  trustees 
of  the  will  of  Jane  Robinson,  who  died  in  March,  1862, 
possessed  of  freehold  and  leasehold  estates.  The  petition 
also  prayed  a  vesting  order.  It  appeared  that  two  out  of 
the  three  trustees  named  in  her  will  died  in  the  testatrix's 
lifetime,  and  the  surviving  trustee  never  acted  in  the 
trusts,  and  died  in  September,  1862.  No  representation 
had  been  taken  out  to  the  estate  of  the  last  surviving 
trustee. 

Speed  appeared  in  support  of  the  petition,  and  sub- 
mitted that  under  the  circumstances  of  the  case  the  Court 
had  jurisdiction,  under  the  Trustee  Act,  1850,  s.  32,  and 
the  Trustee  Extension  Act,  s.  9,  to  make  the  vesting 
order  as  to  the  leaseholds.  He  referred  to  Be  Matthews's 
Settlement,  2  W.  R.  85. 

C.  T,  Simpson,  amicus  curia,  said  that  in  Be  Ellis's 
Settlement,  reported  on  another  point,  24  Beav.  426,  his 
Honour  had  decided  that  such  a  vesting  order  could  not 
be  made. 

Graliam  Hastings,  and  Lawrefice,  appeared  for  the  re- 
spondents on  the  petition. 

The  Master  of  the  Rolls  said  that  the  point  did 
not  appear  to  have  been  raised  in  Be  Matthcws*s  Settle^ 
ment,  and  his  impression  was  that  he  had  no  jurisdiction 
to  make  the  vesting  order  as  to  the  leaseholds.  The  pe- 
titioners, if  they  chose  to  take  it,  must  do  so  at  their  own 
risk. 

Solicitors  for  the  parties,  Taylor,  Hoare,  ^  Taylor;  and 
Bowen  May, 


M.B.  Richards  v.  Millett.  July  25. 

Pleading — Parties — Hiuband  and  wife — Separate  use, 

Wluire  a  suit  is  instituted  by  a  married  woman,  by  a 
next  friend,  in  respect  of  property  given  to  Jier  for  sepa- 
rate  use,  if  her  husband  takes  no  interest  in  the  property 
under  the  gift,  he  ought  not  to  be  joined  as  a  co-plaintiff 
but  slixmld  be  made  a  party  as  a  defendant. 

This  was  a  suit  instituted  against  the  trustees  of  the 
will  of  a  deceased  mortgagee,  to  have  the  mortgaged  pro- 
perty, which  had  become  vested  absolutely  in  the  defen- 
dants by  virtue  of  a  foreclosure  decree,  sold  and  recon- 
verted into  x)er8onal  estate;  it  being  alleged  that,  as  the 
property  was  mineral  property,  it  was  for  the  benefit  of 
the  plaintiffs,  as  the  cestuis  que  trusts  of  the  same,  that 
the  trust  estate  should  not  continue  so  invested.  By  the 
will  of  the  mortgagee,  the  residue  of  his  property  (which, 
comprised  the  mortgaged  estate)  was  given  to  the  defen- 
dants upon  trust,  as  to  one  moiety  thereof,  for  the  plain- 
tiff Mr.  Warwick  Owen  Gumey  Richards,  and  as  to  the 
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other  moiety  thereof,  for  the  plaintifif  Agnes  Anne  Powys 
(the  wife  of  the  Hon.  Charles  Powys)  for  life,  for  her 
separate  use,  and  after  her  death  for  her  children,  as 
she  should  appoint,  and  in  default  of  appointment,  in 
trust  for  her  children  equally.  Mr.  Powys  took  no  inte- 
rest in  the  trust  property  under  the  will.  The  present 
bill  was  filed  by  Mr.  W.  O.  G.  Richards,  Mrs.  Powys  (by 
Mr.  W.  O.  G.  Richards,  her  next  friend),  the  infant 
children  of  Mr.  and  Mrs.  Powys  (by  Mr.  Powys,  their 
next  friend),  and  Mr.  Powys,  as  oo-plaintiffR,  against 
Messrs.  Millett  k  Davy,  as  defendants,  and  it  prayed  to 
the  effect  aboye  stated.  The  cause  now  c»me  on  upon 
motion  for  decree. 

BeHr  appeared  for  the  plaintiffs. 

£.  CkarUi  appeared  for  the  defendants,  and  sug- 
gested that  the  bill  was  not  oorreot  in  point  of  form, 
the  husband  being  made  a  co-plaintiff  with  his  wife,  who 
sued  by  her  next  friend.  Although  it  might  be  the  prao- 
tioe,  where  a  wife  took  an  interest  in  property  for  her 
separate  use,  and  the  husband  also  took  an  interest,  to 
make  the  wife  (suing  a  next  friend)  and  the  husband 
co-plaintiffs;  yet  this  was  not  correct  where  the  husband 
took  no  interest  in  the  property,  but  was  only  made  a 
party  qna  husband.  As  it  was  proposed  to  sell  the  pro- 
pertiy  under  the  decree,  it  was  important  that  the  pleadings 
should  be  regular. 

Berir^  in  reply. — It  was  the  practice  of  the  Gourt  to 
join  the  husband  as  co-plaintiff  with  the  wife  (suing  by 
her  next  friend)  when  the  suit  was  for  their  common 
benefit;  and  the  circumstance  that  the  husband  did  not 
take  an  interest  in  the  property  made  no  difference. 

The  Master  of  the  Rolls  said  that  the  objection 
was  valid.  He  was  aware  that  in  some  cases  the  husband 
was  joined  as  co-plaintiff  with  his  wife,  the  latter  suing 
by  her  next  friend,  but  those  were  cases  where  he  also 
took  an  interest  in  the  property  sought  to  be  affected  by 
the  decree.  His  Honour  had  some  doubts  whether  this 
practice  was  quite  correct,  but  he  was  clear  that  the  hus- 
band ought  not  to  be  made  a  co-plaintiff  where  he  took  no 
interest.  The  effect  of  joining  the  husband  as  co-plaintiff 
with  his  wife  would  be  to  make  the  suit  his  suit,  which 
would  not  bind  her.  The  bill  should  therefore  be 
amended  by  striking  out  the  husband  as  co-plaintiff,  and 
adding  him  as  a  defendant,  and  then  the  deoree  might  be 
drawn  up  according  to  the  proposed  minutes. 

BoUeitorB  for  the  plaintiffs  and  the  defendants,  Ooode, 
Kingdon,  4*  Cbtton,  for  Millett  ^  BorUue. 


X.B.  Broad  v  Sblvb.  July  2S,  23 

Mortgagor  and  mortgagee — Sale — Auctioneer — Agreement 
beyond  mortgage  contract — 25  ^'26  Vict.  o.  42. 

No  perton  ran,  under  tKe  colour  of  a  mortgage,  obtain  a 
collateral  advantage  not  strictly  belonging  to  the  contract 
of  mortgage, 

A,,  an  auctioneer,  entered  into  an  agreement  with  B,, 
the  owner  qf  Blackacre,  by  which,  in  consideration  of  £200 
advanced  to  B.  by  A.,  B,  avthorised  A,  to  sell  Blacliacre, 
and  repay  himself  out  of  the  proceeds  the  £200  and  in- 
terest, and  also  a  commission  of  £5  per  cent,  on  the 
amount  realised,  and  the  cjtpenses  attending  the  sale.  A, 
made  arrangements  to  sell  the  property,  but  before  the  sale 
eould  take  place  B,  revoked  the  authority.  A,  then  filed  a 
bill  praying  a  foreclosure  of  the  estate,  in  default  of  pay- 
ment  of  what,  upon  taking  the  accounts,  should  be  found 
due  to  him  for  principal,  interest,  commission,  and  ex- 
penses. 

Held,  thai  the  plaintiff,  as  mortgagee,  was  only  entitled, 

for  the  purposes  of  foreclosure,  to  an  account  of  what  was 

due  for  principal,  interest,  and  mortgagee's  costs,  but  that 

he  was  entitled  to  an  inquiry  as  to  any  empenses  incurred 

by  Am  in  respect  of  the  agreement ;  the  fwiher  oomidera-' 


tion  oft  he  cause  on  the  latter  point  being  referred,  and  no 
costs  on  either  side  being  given  up  to  the  hearing. 

This  was  a  foreclosure  rait.  The  plaintiifH  prayed  an 
account  of  what  was  due  to  them  for  principal  moneys 
and  interest,  oonunission  and  expenses,  under  the  Agree- 
ment hereinafter  set  forth;  payment  by  the  defendant  of 
the  amount  so  to  be  found  due,  or,  in  default,  foredosme. 

It  appeared  that  in  June,  1861,  the  plaintiffs  Imt  to 
the  defendant  £200  en  his  promissoiy  note,  which  was 
due  in  the  September  following,  but  was  dishoiumied. 
On  the  80th  of  September,  1861,  the  defendant  gave  to 
the  plaintiffs  a  new  promissory  note  for  the  same  amonnt, 
and  also  signed  a  Memorandum  of  Agreement,  as  fol- 
lows:— 

«  Memorandum  ol  Agreement  made  this  80th  day  ai 
September,  1861,  between  Peter  Broad  and  Tayl<»  l^t- 
ohard,  of  28,  Poultiy,  in  the  cil^  of  London,  auctioneers, 
and  John  Selfe,  of  Surbiton-hill,  in  the  county  of  Surrey. 
— ^Whereas,  in  consideration  of  the  said  Peter  Broad  and 
Taylor  Pritohard  advancing  to  the  said  John  Selfo  the  sum 
of  £200  upon  the  security  of  a  pieoe  or  parcel  of  land  known 
as  '*  The  Park,"  Surbiton-hill,  ko.,  the  said  John  Selfo  hereby 
autiiorises  and  instructs  the  said  Peter  Broad  and  Taylcir 
Pritohard  to  sell  and  dispose  of  the  whole  or  any  portion 
of  the  land  as  above  named,  either  by  private  or  public 
sale,  at  and  lor  the  best  price  that  can  be  obtained;  and 
further,  to  repay  themselves  out  of  the  proceeds  of  such 
sale  the  said  sum  of  £200,  with  intrareet  at  the  rate  of 
6  per  cent,  per  annum  from  the  date  hereof,  witii  a  com- 
missi<m  of  5  per  cent,  on  the  amount  reaUsed,  and  the 
expenses  attending  the  sale  thereof;  and  in  the  event  of 
the  said  John  Selfe  repaying  the  said  Peter  Broad  and 
Taylor  Pritohard  the  aloresaid  sum  of  £200  and  interest, 
the  said  John  Selfe  shall  pay  to  the  said  Peter  Broad  and 
Taylor  Pritohard  a  commission  of  5  per  cent,  on  the  value 
of  the  said  property,  together  with  all  the  expenses  in- 
curred by  them,  whether  the  property  or  any  portion 
thereof  is  sold  by  any  other  agency  or  retained  by  the 
said  John  Selfe.  The  said  John  Selfe  further  nndextakes 
to  execute  a  legal  mortgage  of  tiie  above-mentioned  lands 
and  buildings  to  the  said  Peter  Broad  and  Taykar  Prit- 
ohard at  his  own  expense  whenever  called  upon  by  them 
00  to  do,  such  mortgage  to  contain  all  the  usual  and  cus- 
tomary covenants,  and  particularly  power  of  sale,  either 
by  private  contract  at  public  auction." 

The  plaintiffs,  in  pursuance  of  the  autiuni^  given  to 
them  by  the  agreement,  made  all  the  necessary  aaraage- 
ments  f or>pro(»eding  to  a  sale  of  the  premises  mentioned  in 
the  Memorandum,  and  in  so  doing  incurred  ocmsiderable 
expense;  but  in  February,  1862,  the  defendant  gave  tiie 
plaintiffs  notice  that  he  revoked  the  authority  bo  given, 
and  the  premises  were  accordingly  net  sold.  The  value 
of  the  prt^perty  was  about  £8/)00.  The  plaintiffs  implied 
to  the  defendant  for  payment  of  the  principal,  interest, 
imd  5  per  cent  commission  (£400),  and  expenses,  which 
they  alleged  to  be  due  to  them;  but  the  defendant  de- 
clined to  recognise  their  didm  to  the  5  per  cent,  commis- 
sion, and  in  Maroh,  1863,  the  defendant  tendered  to  the 
plaintiffs  the  sum  of  £200  and  interest,  and  £16  lor  any 
expenses  the  plaintiffs  might  have  incurred  in  the  matter. 
The  present  suit  was  afterwards  instituted,  and  the 
cause  now  came  on  upon  motion  for  deeree. 

Cole,  Q,C.,  and  C,  J,  Shcbbeare,  appeared  for  the  plain- 
tiffs. 

T,  A,  Boberts,  for  the  defendant,  contonded  (1)  that 
t^e  plaintiffs  were  not  entitled  to  charge  in  the  foreclosure 
suit  a  commission  of  5  p^  cent,  upon  the  value  of  the 
property  in  addition  to  the  principal,  interest,  and  costs 
due  in  respect  of  the  mortgage  security.  It  was  a  prin- 
ciple of  the  Ck>urt  that  a  mortgagee  should  not  be  allowed 
any  collateral  advantage  beyond  his  mortgoge  Becurit^^. 
A  mortgagee  could  not  stipulate  to  be  a  receiver  of  the 
mortgage  property  at  a  salary:  Chawibers  v.  Qoldwin,  9 
Yes.  271)  Cooto  on  Mortgages,  21,  391,  iii\  Webb  y 
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jRorJiey  2  Sch.  &  Lef.  661 ;  Langttaffe  v.  Fimmck,  10  Ves. 
405;  Leith  v.  Irvine^  1  My.  &  K.  277;  Jennings  v.  Ward, 
2  Vem.  620;  Edmunds  t.  Porey^l  Vem.  188;  Fisher  on 
Mortgages,  300;  Matthistm  r.  Clarke,  8  Drew,  3,  3  W. 
B.  2.  (2)  This  was,  in  effect,  a  suit  for  specific  perform- 
ance of  the  contract;  and  as  there  was  no  mntualii^ 
between  the  parties,  ti^e  Conrt  conld  not  enforce  it. 

Colt,  Q.C.,  in  reply. 

Jnly  23. — The  Master  op  the  Rolls  said  the  con- 
tract in  this  case  was  only  a  contract  of  mortgage  to  the 
extent  of  d6200  principal,  and  the  interest  upon  it;  but 
not  beyond  this.    His  Honour  thought  that  the  cases 
referred  to  by  Mr.  Boberts,  and  sereral  others  which  he 
had  consulted,  showed  the  principle  that  the  Court  would 
not  i)ermit  a  person,  under  tiie  colour  of  a  mortgage,  to 
obtain  a  collateral  advantage  not  belonging  or  appurte- 
nant to  the  contract  of  mortgage.    Although  this  prin- 
ciple, in  its  origin,  probably  had  reference  to  the  usury 
laws,  it  went,  in  his  Honour's  opinion,  beyond  them,  and  was 
not  affected  by  their  repeaL    The  remedies  of  foreclosure 
and  redemption  were  co-extensive,  and  it  was  clear  that 
if  the  mortgagor  had  come  to  redeem  the  security,  he 
would  have  been  allowed  to  do  so  on  payment  of  the 
principal  sum  of  £200,  interest,  and  costs,  and  then  his 
Honour  would  have  had  to  consider  whether,  under  the 
recent  Act  of  Parliament,  the  Ck>urt  could  not  direct  an 
inquiry  as  to  what  was  properly  due  to  the  mortgagees 
in  respect  of  services  rendered  as  to  the  property  under 
the  agreement  entered  into  between  them  and  the  mort- 
gagor.   The  case  was  the  same  in  foreclosure.    Therefore, 
in  making  the  usual  foreclosure  decree,  his  Honour  pro- 
posed to  direct  a  reference  to  chambers,  to  inquire  what 
(if  anything)  was  due  to  the  plaintiffs  in  respect  of  ex- 
penses and  services  rendered  by  them  under  the  agree- 
ment.   With  regard  to  the  question  of  costs,  generally 
speaking,  in  foreclosure  suits,  the  mortgagee  added  his 
costs  to  his  security;  but  it  was  equally  clear  that  where 
the  mortgagor  had  tendered  his  mortgage-money  imd 
interest  prior  to  the  suit,  if  the  mortgagee  came  to  fore- 
close, he  must  x>ay  the  costs  of  the  suit.    Here,  no  doubt, 
a  tender  had  been  made  of  the   £200  principal  and 
interest,  and  £  1 5  for  expenses,  which  the  plaintiffs  did  not 
consider  enough,  and  refused  to  accept.    It  was,  however, 
to  be  remembered  that  the  defendant  had  entered  into 
this  contract  with  the  plaintiffs  to  pay  them  a  commission 
with  his  eyes  open;  and,  although  this  was  a  contract 
which  the  Court  could  not  enforce  by  reason  of  want  of 
mutuality — ^the  Court  not  being  able  to  compel  the  plain- 
tiffs to  perform  the  services  required  by  the  agreement — 
yet,  as  the  defendant  entered  into  this  contract,  he  could 
not  claim  tiie  same  benefit  from  the  tender  which  he 
might  have  done  in  a  case  of  ordinary  mortgage.    The 
Court,  therefore,  could  not  give  him  the  costs  of  the  suit. 
Neither  were  the  plaintifb  entitled  to  the  costs  of  the 
suit,  because  they  did  not  come  simply  to  enforce    a 
mortgage  security,  but  they  came  to  enforce  what  the 
Court   considered  they  were  not  entitled    to    enforce. 
There  would,  accordingly,  be  no  costs  on  either  side  up  to 
the  hearing.    An  account  would  bo  directed  of  what  was 
due  to  the  plaintifCs  for  the  principal  sum  of  £200  and 
interest  at  £5  per  cent.,  and  the  mortgagee's  costs  other 
than  the  costs  of  the  suit,  with  the  usual  foreclosure 
decree.    An  inquiry  what,  if  anything,  was  due  to  the 
plaintiffs  in  respect  of  expenses  incurred  and  services 
rendered  in  reli^on  to  the  property  mentioned  in  the 
Memorandum  of  Agreement,  and  further  consideration  on 
that  part  of  the  case  and  the  future  costs,  would  be 
reserved. 

Solicitors  for  the  plaintiffs,  Watson  ^  Sons, 
Solicitor  for  the  defendant,  Henry  Jones, 


M.K,  Bashpord  t?.  Cann.  July  21. 

Mortgagor  and  mortgagee — Policy  of  assurance — Pre- 
miums paid  by  mortgagee. 

Upon  the  execution  of  a  mortgage  in  1829,/roTO  A.  to 
B.,  to  secure  an  annuity,  B,  insured  A*s  life,  and  wrote 
to  A,  a  letter,  stating  that  tJie  policy  was  to  be  assigned  to 
A,  as  soon  as  the  annuity  was  redeemed,  and  all  arrears 
and  expenses  paid.  A,  died  in  1862  without  having  re- 
deemed the  annuity.  B.  paid  all  the  premiums  on  the 
policy  till  A*s  death. 

Eeld,  that  B.  was  entitled  to  receive  tlie  policy  moneys 
from  tlie  assurance  company,  and  tlie  bonuses  payable  in 
respect  thereof. 

This  was  a  suit  against  the  West  of  England  Fire  and 
Life  Insurance  Company,  to  recover  certain  policy  moneys 
which  were  claimed  by  the  defendant,  Mr.  Norton. 

It  appeared  that  in  April,  1829,  Mr.  Joseph  Pomphrey 
Austin  granted  an  annuity  by  way  of  mortgage  to  Mr. 
George  Walker  (through  whom  the  plaintiff  in  this  suit 
claimed)  to  secure  £1,800  due  from  him  to  Mr.  George 
Walker.  The  mortgage  deed  oontained  a  covenant  by 
the  mortgagor  that  he  would  attend  at  the  West  of  Eng- 
land Assurance  Office  at  any  time,  at  the  request  of  the 
mortgagee,  for  the  purpose  of  the  latter  effecting  an  in- 
surance on  his  life.  In  May,  1 829,  the  mortgagee  insured 
the  mortgagor's  life  for  two  sums  of  £1,200  and  £600  in 
the  above  office.    The  mortgagor  died  in  June,  1862. 

All  the  premiums  on  both  policies  were  paid  up  to  the 
time  of  his  death  by  the  mortgagee  or  those  claiming 
under  him,  and  the  same  were  not  paid  by  or  charged  to 
the  mortgagor  or  any  persons  claiming  under  him. 

After  the  death  of  the  mortgager,  the  plaintiff  (as  re- 
presenting the  mortgagee)  applied  to  the  assurance  com- 
pany for  payment  of  the  policy  moneys.  They  received 
notice  from  Mr.  Norton,  who  claimed  under  the  mortgagor, 
not  to  pay  the  same  to  the  plaintiff.  Hence  the  present 
suit,  which  prayed  a  declaration  that  the  plaintiff  was 
entitled  to  the  policy  moneys. 

The  defendant,  Mr.  Norton,  contended  that  he  was  en- 
titled to  a  portion  of  the  policy  moneys,  and  in  support 
of  his  claim  he  stated  that  before  the  policy  for  £1,200 
was  effected  it  was  agreed  between  the  mortgagor  and 
mortgagee  that  the  policy  for  £1,200  then  intended  to  bo 
effected  in  pursuance  of  the  mortgage  deed  should,  on  the 
determination  of  the  annuity  by  the  same  deed  granted, 
be  assigned  to  the  mortgagor,  and  that  on  the  16th  of 
April,  1829,  the  mortgagee  wrote  to  the  mortgagor  a  letter 
as  follows: — 

"London,  16th  April,  1829. 

**  Sir, — In  order  that  no  misunderstanding  may  arise 
when  Uie  annuity  which  you  granted  to  me  yesterday 
comes  to  be  paid  off,  I  beg  to  record  for  your  satisfaction 
that  the  policy  of  insurance  on  your  life  for  £  1 ,200,  which 
I  intend  to  effect  in  the  West  of  England  office,  is  to  be 
assigned  to  you  as  soon  as  the  annuity  is  redeemed  and 
all  arrears  discharged,  upon  payment  to  me  of  the  stamp 
duty  on  the  policy,  the  proportion  of  the  premium  which 
shall  have  been  paid  for  the  current  year,  and  all  expenses 
attending  the  assignment. — I  am,  sir,  your  obedient  ser- 
vant, **  George  Walker, 

"J.  P.  Austin,  Esq." 

The  annuity  never  was  redeemed. 

The  cause  now  came  on  upon  motion  for  decree. 

Selwyn,  Q.C.,  and  ^oodroofe,  appeared  for  the  plaintiff, 
and  contended  that  in  the  absence  of  contract  the  repre- 
sentatives of  the  mortgagor  had  no  equity  to  have  the 
policy  moneys  paid  to  them:  Qottlieb  v.  Cranch,  4  De  G. 
M.  k  G.  440.  Here  there  was  no  contract  unless  the 
letter  in  question  amounted  to  such  a  contract,  which  it 
was  submitted  it  did  not.  In  Drysdale  v.  Piggott,  22 
Beav.  288,  4  W.  R.  618,  reversed  by  the  L.  J.,  4  W.  R. 
778,  the  borrower  had  paid  the  first  premium,  although 
the  mortgagee  had  paid  the  subsequent  premiums,  and 
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there  was  no  assignment  in  law  of  the  policy  moneys. 
Here  the  policy  was  effected  by  the  mortgagee,  and  all 
the  premiums  were  paid  by  him.  Conrtcnay  v.  Wri^hty 
2  Giff.  337,  9  W.  B.  153,  would  be  cited  as  giving  sure 
ground  to  the  defence  raised  in  this  case;  but  there  the 
grantor  was  plaintiff,  coming  to  redeem  the  annuity. 

Baggallayf  Q.  C,  tot  the  assurance  office. 

Southgate,  Q.C.,  and  L,  Mackeson,  for  the  defendant 
Mr.  Norton. — The  letter  referred  to  constituted  a  con- 
tract that  on  redemption  the  policy  should  belong  to 
the  mortgagor.  Lea  v.  Hinton,  19  Bear.  324,  on  app. 
6  De  G.  M.  &  G.  823.  The  report  of  Dry$daU  v.  PigoU, 
on  app.  L.  J.,  4  W.  R.  773,  showed  that  the  ground  of  the 
decision  was  not  that  the  first  premium  was  paid  by  the 
mortgagor.  There  was  no  more  obligation  in  that  case 
to  keep  up  the  policy  than  here:  Courtenay  v.  Wright, 
vhi  sujf. 

The  Master  of  thb  Bolls  said  that  it  was  admitted 
that  there  was  no  claim  against  the  mortgagee,  or  those 
claiming  under  him,  on  the  mortgage  deed  itself,  to  have 
the  policy  deliyered  up  upon  payment  of  what  was  due; 
but  it  was  observed  that  there  might  be  a  contract  which 
might  control  the  deed,  and  the  letter  of  the  16th  of 
April,  1820,  was  produced,  and  was  said  to  be  such  a  con- 
tract. The  mortgagor  was  entitled  to  have  come  to  the 
court  before  his  death,  and,  redeeming  the  annuitiy, 
might  have  required  the  policy  to  be  assigned  to  him; 
but  how  could  it  be  said  that,  when  the  event  had  oo- 
curred  on  which  the  policy  was  to  be  paid,  those  claiming 
under  the  mortgagor  were  entitled  to  the  policy  moneys 
OS  if  he  had  redeemed  the  annuity  in  his  lifetime?  Inas- 
much as  the  annuity  had  not  been  redeemed,  the  plaintiff 
was  entitled  to  the  benefit  of  the  policy,  and  to  receive 
the  principal,  with  interest  from  the  death,  from  the  office. 

Solicitor  for  the  plaintiff,  C.  Foulger, 

Solicitor?  for  the  defendant  Mr.  Norton,  Mackeson  j* 
(htldt'iug. 


H.B 


Edwabds  u.  Bboughtox. 


July  10. 

Si'ttlentetU  —  Recital  —  CbnHruction  —  "  Survivorship  or 

othermise." 

A  settlement  on  marriage  was  made  of  A.'s  one-fifth 
sMi'e  in  certain  stocky  and  all  her  interest^  **  hy  survivor^ 
ship  or  othertvise^^*  in  the  same.  A,  was  one  of  fire  chil- 
dren, and  in  a  certain  event,  which  had  become  imposHble 
when  the  settlement  was  made,  there  might  have  been  sur- 
rirorship  among  the  children  as  to  each  other's  shares. 
On  the  death  of  one  of  A.'s  brothers,  A.  beeame  entitled,  as 
one  of  his  next  of  kin,  to  a  share  in  his  one- fifth  part  of 
the  stock. 

Held,  that  the  interest  which  A.  thus  took  in  the  stock 
was  not  bound  by  the  settlement. 

The  question  raised  in  this  special  case  was  as  to  the 
effect  of  a  marriage  settlement  upon  certain  property 
belonging  to  the  wife,  which  was  not  specifically  included 
under  it. 

Mr.  Edward  Cormack,  by  his  will  dated  the  23rd  of 
January,  1826,  gave  the  income  of  the  residue  of  his 
estate  to  his  wife,  Eleanor  Cormack,  during  her  widow- 
hood, and  directed  that  after  her  death,  or  second  mar- 
riage, such  residue  should  be  divided  equally  between  his 
three  sons  and  two  daughters.  The  testator  empowered 
his  wife,  in  case  either  of  the  two  daughters  should  at- 
tain twenty-three,  to  settle  the  portion  of  such  daughter 
upon  her  and  her  children,  ^e  testator  also  directed 
that  if  either  of  his  five  children  should  die  under  twenty- 
three  without  leaving  issue,  the  surviving  children  should 
take  the  portion  of  such  deceased  child.  The  testator 
died  in  1827. 

Rebecca,  the  youngest  child,  attained  twenty-three,  and 
in  1845  married  Mr.  Edwards  ;  and  by  an  ante-nuptial 


settlement  dated  the  5th  of  February,  1845,  after  reciting 
that  the  property  of  the  testator  liable  to  the  trusts  of 
his  will  then  consisted  of  three  specified  sums  of  Bank 
Annuities,  and  that  Eleanor  Cormack  (the  widow)  was 
desirous,  in  pursuance  of  the  power  given  to  her  by  such 
will,  of  settling  Bebecca's  share  in  the  Bank  Annuities 
and  personal  estate,  in  manner  thereinafter  ezpreased, 
it  was  witnessed  that  Eleanor  Cormack  and  Bebeoca 
Cormack  (with  the  concurrence  of  William  Edwards) 
assigned  to  the  trustees  of  the  settlement  aU  that  one 
fifth  part,  share,  or  proportion,  in  the  three  specified  sums 
of  Ban^  Annuities,  and  all  and  every  other  the  parts, 
shares,  and  proportions  of  Bebeooa  Oormaok,  by  iurvitar- 
ship  or  otherwise,  of  and  in  the  same,  and  of  and  in  the 
securities  for  the  same,  for  the  time  being,  and  of  and  in 
the  dividends,  interest,  and  annual  proceeds  of  tihe  same 
respectively,  and  aU  the  estate,  right,  titie,  contingent, 
reversionary,  or  other  interest,  claim,  axid  demand  of  Uiem 
the  said  Eleanor  Cormack  and  Bebecoa  Edwards,  and 
each  of  them,  of,  in,  or  oonoeming  the  same  or  any  part 
thereof,  subject  only  to  the  payment  of  one-fifth  part  of 
an  annuity  of  £100  by  the  will  bequeathed  to  Eleanor 
Cormack. 

Edward  C!onnaok,  one  of  the  sons  d  the  testator, 
died  in  the  year  1835  intestate,  and  leaving  Bebeooa 
Edwards  one  of  his  next  of  kin. 

Mrs.  Cormack  died  in  1860,  and  the  Bank  Annuities 
thereupon  became  divisible. 

The  question  now  raised  was,  whether  the  shase  in  the 
Bank  Annuities,  which  Mrs.  Edwards  took  as  one  of  the 
next  of  kin  of  her  brother,  was  bound  by  the  trusts  of  her 
settiement. 

Oraham  Saltings  appeared  for  the  plaintiff,  Mrs. 
Edwards,  and  contended  that  the  settlement  did  not 
affect  her  share  in  her  brother^s  portion  of  the  Bank 
Annuities.  The  form  of  her  settiement  showed  that  it 
was  only  intended  to  settie,  by  means  of  the  exercise  of 
the  widow's  power,  the  original  one-fifth  share  of  Bebeooa 
in  the  Bank  Annuities.  She  did  not  take  a  part  of  her 
brother's  share  by  "  survivorship,"  in  the  strict  sense,  but 
as  one  of  his  next  of  kin:  Parkinson  y.  Dashwood,  30 
Beav.  49,  9  W.B.  493. 

Dauney,  for  the  trustees  of  the  settlement,  contended 
that  the  settiement  comprised  this  interest  At  the  date 
of  the  settiement,  as  all  tiie  children  had  attained  twenty- 
three,  no.  accretion  by  ^  surviyorship,*'  in  the  strict  sense, 
was  possible.  To  give  any  meaning  to  these  words,  and 
to  the  additional  words,  **  or  otherwise,"  therefore,  they 
must  include  every  inter^  in  the  Annuities,  which,  under 
any  circumstances,  might  accrue  to  Mrs.  Edwards.  The 
existence  of  the  words  **  under  the  will,"  in  the  recital 
of  the  settlement  in  Parkinson  v.  Dashwood,  which 
clearly  limited  the  property  settied  to  that  taken  by  the 
bequest,  distinguished  that  case  from  the  present. 

The  Masteb  of  the  Bolls  said  he  thought  that  Par- 
kinson V.  Dashmood  governed  this  case.  His  Honour 
considered  that  the  share  in  the  brother's  portion  of  the 
funds  came  from  him  to  Mrs.  Edwards  in  the  same  man- 
ner as  the  property  of  the  father  came  to  the  daughter  in 
Parkinson  v.  Dashwood.  There  would  accordingly  be  a 
declaration  that  Mrs.  Edwards's  interest  in  the  funds,  as 
next  of  kin  of  her  brother,  was  not  included  in  the  set- 
tiement. 


V.C.8.  JulyB,  7,  8. 

CfiABLTON  V.  CoOHBES. 

Husband  and  wife — Fraud  of  wife — liability  cf  Hut- 
band. 

Mrs.  A.,  a  widow,  was  entUlgdfar  life  to  certain  pro- 
perty,  under  a  will  which  contained  a  condition  that^ 
should  she  m>arry  again  without  consent  of  the  true- 
tees,  the  property  should  go  over  to  her  children.    She  did 
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marty  again^  and  until  her  death  concealed  her  marriage 
from  the  tmttees. 

On  bill  filed  by  the  trugtee$  after  her  death, — 
Held,  that  her  second  hvsband,  who  hnew  of  the  condi- 
tion in  the  will,  was  bound  to  refund  that  which  the  trtts^ 
teet  had  in  ignorance  of  her  marriage  paid  to  her, 

Thomas  Alchin,  by  his  will,  gave  £2,500  to  J.  S.  and 
Thos.  Charlton,  upon  trust  to  pay  the  interest  of  £1,000 
to  his  niece  Mary,  the  wife  of  William  Andrus,  for  life; 
and  he  also  devised  and  bequeathed  to  them  his  realty 
and  the  residue  of  his  personalty,  upon  trust  tcr  pay  the 
income  thereof  to  Mrs.  Andrus  and  three  others  equally. 
William  Andrus  died,  and  thereupon  the  testator  made  a 
codicil  by  which  he  declared  that  in  case  Mrs.  Andrus 
should  marry  again  without  the  consent  of  his  trustees,  all 
her  interest  under  the  will  should  cease,  and  in  lieu  thereof 
he  gave  her  an  annuity  of  £50  for  life,  and  directed 
that  what  she  would  have  been  entitled  to  under  the  will 
should  go  over  for  the  benefit  of  her  children. 

The  testator  died  in  March,  1854.  In  September  fol- 
lowing his  said  niece  married  E.  Coombes  without  the 
knowledge  of  the  trustees,  who  continued  to  pay  her  the 
whole  income  given  her  by  the  wilL  In  1 856  s^e  asked  the 
trustees  to  consent  to  her  marrying  Ckx>mbes,  and  within 
a  few  months  afterwards  she,  by  the  name  and  description 
of  William  Andrus's  widow,  filed  her  bill  to  have  the  trusts 
of  the  will  administered,  and  filed  an  affidavit  affirming 
that  she  had  not  married  since  the  death  of  William  Andrus. 
The  plaintiffs  in  the  present  suit  (  Charlton  v.  Coombes)  filed 
a  cross-claim  to  have  the  trusts  administered.  In  July, 
1856,  by  an  order  in  both  suits,  it  was  ordered  that  £  1,000 
Consols  should  be  paid  into  court  to  the  account  of  the 
legacy  of  the  plaintiff,  Mary  Andrus,  "  subject  to  duty," 
and  the  dividends  paid  to  her  till  further  order.  The 
chief  derk  found  tiiat  there  was  a  debt  of  £1,000  due 
from  her  to  the  testator's  estate;  and  by  an  order  made  in 
March,  1857,  on  further  directions,  it  was  ordered  that  her 
oosts  should  be  taxed  and  paid  to  C.  K  Lewis,  her  solicitor, 
and  that  after  payment  of  the  mortgage  debt  and  interest, 
and  costs  of  the  inquiry  relative  to  the  mortgage,  one- 
fourth  of  the  rents  of  the  real  estate  should  be  paid  to 
her  for  life,  or  until  further  order.  She  died  in  March, 
1862,  and  then  the  trustees  for  the  first  time  became 
aware  of  the  marriage,  and  immediately  filed  the  present 
bill,  charging  (inter  alia)  fraud  on  the  part  of  Mrs. 
Andrus,  and  that  Coombes  was  aware  of  the  condition  in 
the  will.  The  further  facts  appear  by  the  judgment. 
Upon  her  marriage  she  stipulated  that  it  should  be  kept 
secret.  She  lived  apart  from  Coombes,  and  maintained  and 
educated  her  children  by  Andrus.  Coombes  accounted  for 
the  secrecy  by  stating  that  the  marriage,  if  known,  would 
have  excited  the  iU-will  of  her  family. 

Matins,  Q,C.,  and  Speed,  for  the  plaintiffs,  contended 
that  Coombes  was  liable  to  make  good  the  amount  im- 
properly received  of  Ms  wife  during  the  coverture.  They 
cited  Adams  v.  Shaw,  1  Sch.  &  Lef.  243;  Tyler  v.  Bell, 
2  M.  &  Cr.  89;  Head  v.  Briscoe,  5  C.  &  P.  484. 

Greene,  Q,C,  and  Ta\ford  Salter  (common  law  bar),  for 
defendants,  in  the  same  interest,  cited  Clough  v.  Bond,  3 
M.  &  Cr.  490;  Savage  v.  Foster,  9  Mod.  35;  Vaughan  v. 
Vanderstegeh,  2  Drew,  363;  Manby  v.  Scott,  2  Smith's 
L.  C.  375 ;  Blades  v.  Free,  9  B.  &  C.  167 ;  Edwards  v.  Fare- 
brother,  3  C.  &  P.  52;  Wakefield  v.  Wakefield,  1  Camp.  120. 

Bacon,  Q.C.,  and  Hallett,  for  Coombes. 

Langley,  for  the  administrator  ad  litem  of  Mrs.  Coombes. 

Stuabt,  Y.C. — It  is  clear  from  the  evidence  of  Mr.  Lewis 
that  Coombes  was  aware  of  the  condition  in  the  will  as 
to  his  wife  marrying  without  the  consent  of  the  trustees. 
There  is  no  doubt  that  the  late  Mrs.  Coombes  knew  that 
on  her  marriage  with  Coombes  her  whole  property  would 
become  the  propertiy  of  her  children,  and,  knowing  that, 
she  made  it  a  condition  of  her  marriage  tiiat  it  should  be 
kept  aeoreit    The  defendant's  oaie  is  tJM^t  he  wai  wholly 


unaware  of  a  condition  In  the  will  which  would  work  a 
forfeiture  of  his  wife's  interest  in  the  property,  and  he 
endeavoured  to  make  out  that  the  reason  for  oonoealment 
was  the  existence  of  ill-will  between  himself  and  her 
children,  on  account  of  the  attachment  which  seems  to 
have  animated  her,  and  to  which  he  seems  to  have  given 
way.  When  a  def^dant  charged  with  fraud  of  this  kind 
positively  and  distinotiy  denies  it,  and  when  against  his 
denial  l^ere  Is  evidence  which  the  Court  is  bound  to 
weigh,  the  greatest  caution  and  ciroumspeotion  are  neoee- 
sazy  in  deaUng  with  the  evidence  on  both  sides.  It  seems 
highly  improbable  that  Coombes,  who  was  about  to  marry 
this  lady,  and  who  admits  that  he  was  aware  of  her  being 
entitied  to  property  under  this  will,  and  was  bound  by  a 
contract  with  her  to  oonoeal  the  marriage,  eouM  hav» 
been  whoUy  innocent  and  ignorant  of  all  knowledge  of  so 
powerful  a  motive  for  oonoealment  of  or  of  the  nature  of 
his  wife's  titie  to  the  property.  If  the  ease  were  one  to 
which  the  doctrine  of  constructive  notice  were  applicable, 
it  would  be  free  from  all  doubt  whatever,  because,  inde- 
pendentiy  of  the  evidence  of  Mr.  Lewis,  there  are  other 
circumstances  which  would  bring  the  doctrine  into  opera- 
tion. But  constructive  notice  is  out  of  the  question. 
There  must  be  evidence  suffioientiy  dear  and  distinct  to 
satisfy  the  oonsdence  of  the  Court,  so  as  to  enable  it  to 
say  whether  the  husband  waa  or  was  not  aware  of  the 
condition  attached  to  the  property  of  his  wife.  He  says 
he  was  not  aware  of  that  condition,  and  aU  his  evidence 
tends  to  support  the  i»obability  of  his  ignorance.  The 
law  recentiy  introduced,  whidi  enables  a  man  to  give 
evidence  for  himself,  has  made  his  affidavit  evidence;  but 
the  value  of  evidence  of  this  kind  must  be  subject  to  all 
those  considerations  which  arise  from  the  circumstances, 
and  interest  and  situation  of  a  witness  who  gives  evi- 
dence in  his  own  favour.  Mr.  Lewis,  a  professional  man 
of  established  character,  who  was  consulted  by  Mr.  and 
Mrs.  Coombes,  says  that  he  advised  tiiem  not  to  marry. 
Now,  adviee  of  this  kind  would  be  disonssed,  and  the 
reasons  for  it  considered.  The  reason  for  that  advice  was, 
that  the  defendant  would  get  into  a  disagreeable  situation 
with  her  family.  Another,  that  she  would  lose  the  whole 
of  her  property  if  she  married.  The  latter  was  a  reason 
which  could  not  escape  the  notice  of  any  intelligent  legal 
adviser.  It  is  probable  that  Mr.  Lewis  communicated 
these  reasons  to  the  parties.  It  would  be  curious  if  he 
did  not,  although  he  might  be  cautious  in  doing  so.  He 
says,  *'  This  was  before  and  after  the  hearing  of  the  suit. 
I  had  some  conversation  with  the  defendant  Coombes  upon 
'that  subject'"  *' That  subject  "seems  to  have  been  the  suit. 
The  question  is  put  to  him — **  From  your  conversations  with 
the  defendant  Coombes,  have  you  any  doubt  that  he  knew 
that,  if  she  married  without  consent,  she  would  lose  part 
of  her  income?  "  He  answers,  "  I  think  he  knew  it;  but 
I  cannot  say  when  he  first  became  acquainted  with  it. 
He  must  have  known  it  about  the  time  of  the  hearing  of 
the  cause — ^before  or  after  I  cannot  say."  Now,  it  has  been 
justly  remarked  upon  the  form  of  evidence,  that  the  wit- 
ness says  he  thinks  he  knew  it.  In  order  to  make  out 
tiie  best  evidence,  the  witness  ought  to  have  said  what  it 
was  that  Coombes  said  or  did  to  induce  him  to  think  this. 
But  Mr.  Lewis  says,  "  I  cannot  say  when  he  first  became 
aquainted  with  it.  He  must  have  known  it  about  the 
time  of  the  hearing  of  the  cause."  Here  he  is  speaking 
of  conversations  which  took  place  in  1856 — six  or  seven 
years  before  the  evidence  was  taken.  I  think  the  state- 
ment is  evidence.  He  was  asked  the  question  generally, 
and  he  says, ''  I  think  he  knew  it."  The  conclusion  seems 
irresistible,  that  where  knowledge  was  so  highly  probable, 
and  ignorance  so  very  improbable — where  one  man  asserts 
that  he  was  ignorant  of  a  fact,  and  another  says  he  thinks  he 
knew  it — the  defence  set  up  by  Coombes,  on  the  ground  of 
ignorance,  must  falL  [His  Honour  then  referred  to  other 
parts  of  Mr.  Lewis's  evidence,  and  said  he  could  come  to 
no  other  conclusion  than  that  Coombes  was  aware  of  the 
eondition  in  the  will,  and  proceeded] — ^The  result  is,  that 
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the  marriage  was  clearly  a  forfeitore  of  the  property, 
and  the  use  and  enjoyment  of  it  after  the  marriage  was 
the  use  and  enjoyment  of  that  which  Mrs.  Ooombes  knew 
was  the  property  of  other  people,  and  of  this  I  cannot 
believe  that  her  husband  was  ignorant.  This  property 
was  dealt  with  by  the  Court,  Mrs.  Coombes  appearing  in 
the  guise  of  a  widow;  and  under  an  order  of  the  Court,  a 
debt  which  Coombes  was  bound  to  pay  has  been  dis- 
charged out  of  property  which,  by  the  act  of  marriage, 
became  the  property  of  his  wife's  children. '  I  must  con- 
sider Coombes  subject  to  those  liabilities  which  affected 
his  wife,  and  affected  himself  after  the  marriage.  The 
property  must  be  accounted  for,  and  justice  done  to  the 
estate.  The  fraud  upon  the  Court  on  her  part  is  glaring, 
and  the  order  which  directed  a  certain  application  of  the 
money  has  ceased  to  have  any  operation.  So  much  as  she 
expended  for  the  benefit  of  her  children  must  be  set-off 
against  what  is  due  from  Coombes. 

Solicitors,  Matthews,  Son,  ^  Bartlett;  J,  R,  Rvsh. 


VCS.  Davies  i'.  Davieb.  July  24. 

Gift  to  parent — Presumption  of  inflnence. 

Money ,  tlie  property  of  a  lady  twenty-tteo  years  old, 
had  been  transferred  into  her  father*s  name.  Aeeording 
to  her  aecovnt^  the  transfer  was  not  in  pnrsuanee  of  hrr 
desire;  aeeording  to  the  father* s^  it  was. 

Held,  that  in  the  ahsenee  of  distinet  eridenee  to  rehrt 
the  presumption  ariHng  from  the  relation  of  parent  and 
ehild,  the  money  must  be  restored  to  the  daughter. 

The  plaintiff,  when  about  twenty-two  years  of  age,  be- 
came entitled  to  £210  cash  and  £400  in  the  National 
and  Provincial  Bank  at  Aberystwith.  Certain  leasehold 
premises  [were  purchased  with  £200  of  the  £210,  the 
assignment  being  taken  in  the  name  of  the  plaintiff's 
father,  to  whom  she  entrusted  the  whole  management  of 
her  affairs,  and  into  whose  name  the  £400  was  shortly 
afterwards  transferred.  This  suit  was  instituted  to  set 
aside  these  two  transactions. 

The  plaintiff  alleged  that  she  attended  at  the  bonk  for 
the  purpose  of  signing  certain  papers  which  she  had  been 
told  were  necessary  for  the  transfer  of  the  £400  and 
certain  stock  into  her  own  name,  and  that  several  papers 
were  placed  before  her,  but,  being  about  to  start  on  a 
journey  immediately,  she  read  only  one  or  two,  and  they 
appeared  to  be  stock  transfers.  After  she  had  signed  the 
whole,  she  was  shown  one  by  which  the  clerk  of  the  bank 
told  her  she  had  transferred  the  £400  to  her  father. 

The  father  consented  to  give  up  the  leaseholds,  but 
alleged  that  the  daughter  had  frequently  expressed  a 
desire  to  make  a  gift  to  him,  and,  with  that  object  in 
view,  had  gone  to  the  bank  and  signed  the  transfer,  and 
had  frequently  since  that  transaction  expressed  her  ap- 
proval of  it. 

MalinSt  Q.C,  and  Osborne  Morgan,  for  the  plaintiff, 
cited  Areher  v.  Hudson^  7  Beav.  551 ;  Jlogliton  v.  Ifoghton, 
15  Beav.  278;  bright  v.  Vanderplank,  8  De.  G.  M.  &  G. 
133,4  W.R.  410. 

Bacon,  Q.C,  and  Pigott,  for  the  father. 

Bodwell  ^  Ulderton,  for  other  parties. 

Stuabt,  V.C,  said  there  were  certain  relations  by 
which  one  person  was  enabled  to  exercise  an  influence 
over  another,  the  existence  of  which  relations  would  be 
sufficient  to  invalidate  a  gift  unless  it  were  clearly  shown 
that  on  the  occasion  of  the  gift  that  influence  was  not 
exercised.  There  must  be  nothing  equivocal  in  the  facts 
brought  to  rebut  those  presumptions  to  which  the  rela- 
tions g^ive  rise.  Here  the  father  admitted  that  he  assumed 
the  management  of  the  plaintiff's  affairs,  and  that  she 
placed  implicit  confidence  in  him.  And  while  she  thus 
implicitly  confided  in  him,  he  dealt  with  the  £200  in  an 
improper  manner.    As  to  the  transfer,  there  was  a  con- 


flict of  evidence;  but  after  having  examined  the  whole  of 
it,  his  Honour  had  come  to  the  conclusion  that  the  ac- 
count g^ven  by  the  plaintiff  was  right.  But  if  there 
were  any  doubt  on  the  evidence,  the  rules  of  the  Court 
required  that  the  presumption  of  influence  should  be  re- 
butted. The  evidence  of  full  knowledge  and  free  will  on 
the  part  of  the  person  making  the  gift  must  be  clear  and 
unambiguous.  Lord  Eldon,  in  Hatch  v.  Ilateh,  9  Ves. 
293,  said: — ^^  This  case  proves  the  wisdom  of  the  Court 
in  saying,  it  is  almost  impossible,  in  the  course  of  the 
connexion  of  guardian  and  ward,  attorney  and  client, 
trustee  and  cestui  que  trust,  that  a  transaction  shall 
stand  purporting  to  be  bounty  for  the  execution  of  ante- 
cedent duty,  ^ere  may  not  be  a  more  moral  act— one 
that  would  do  more  credit  to  a  young  man  beginning  the 
world,  or  afford  a  better  omen  for  the  future — than  if,  a 
trustee  having  done  his  duty,  the  cestui  que  trust,  taking 
it  into  his  fair,  serious,  and  well-informed  consideration, 
were  to  do  an  act  of  bounty  like  this.  But  the  Court 
cannot  permit  it,  except  it  be^quite  satisfied  that  the  act  is 
of  that  nature,  for  the  reason  often  given;  and  recollecting 
that,  in  discussing  whether  it  is  an  act  of  rational  con- 
sideration, an  act  of  pure  volition,  uninfluenced,  that  in- 
quiry is  so  easily  baffled  in  a  court  of  justice,  that  instead 
of  the  spontaneous  act  of  a  friend  uninfluenced,  it  may 
be  the  impulse  of  a  mind  misled  by  undue  kindness,  or 
forced  by  oppression."  In  this  case  there  was  not  suffi- 
cient evidence  to  rebut  the  presumption  of  influence. 

Solicitors,  Jones  Sf  Starting,  Balden. 


v.cw 


April  22;  May  1 
Davies  r.  Huguenin. 


Settlement — Portions — Younger  child  becoming  eldest — 

Release  of  power. 

By  voluntary  settlement,  A.  settled  a  sum  to  be  raised 
out  of  his  real  estate  among  his  children  as  he  should  ap- 
point, and  in  d(fault  of  appointment  for  his  children 
(other  tlian  an  eldest  or  only  son),  equally. 

On  the  marriage  of  C,  one  of  his  daughters,  A.  core- 
nanted  that  he  would  not  execute  any  appointment,  nor 
do  any  act  to  diminish  the  share  or  interest  of  C.  in  the 
division  of  tJie  tntst  property  below  a  certain  sum. ' 

Held  (1),  that  the  covenant  entered  into  by  A.  ypon 
the  marriage  of  C.  operated  as  a  release  of  his  power  pro 
tanto. 

(2),  that  in  the  absence  of  mention  of  any  given  period 
for  resting,  tJie  shares  rested  at  twenty-one,  or  marriage. 

(3),  that  the  first  born  son  having  attained  twenty-one, 
but  died  in  A.'s  lifetime,  and  consequently  before  succeed- 
ing to  tlie  real  estate,  was  to  be  considered  as  a  younger 
son,  and  therefore  entitled,  through  his  representatives,  to 
a  sliare  in  the  money  raisdble  for  portions. 

By  settlement  dated  the  9th  of  November,  1819,  John 
Davies  conveyed  to  trustees  certain  real  estates,  to  hold 
unto  the  said  trustees  and  their  heirs  (subject  to  mort- 
gages affecting  the  same),  to  the  use  of  John  Davies  for 
life,  with  remainder  to  the  use  of  Mary  his  wife  for  her 
life,  remainder  to  the  use  of  trustees  to  preserve  contin- 
gent remainders,  with  remainder  to  the  use  of  such  of 
the  children  of  John  and  Mary  Davies  as  John  should  by 
will  appoint;  and  in  defaidt  thereof,  to  the  use  of  such 
of  the  children  as  Mary  should  by  will  appoint;  and  for 
want  of  such  appointment,  to  the  use  of  a  trustee  for  a 
term  of  500  years,  and  subject  thereto  to  the  use  of  the 
trustees  upon  trust  for  the  first  and  other  sons  in  tail, 
and  in  default  of  such  issue  male,  for  the  benefit  of 
daughters  as  tenants  in  common  in  tail,  with  cross  limi- 
tations in  tail  general,  with  an  ultimate  limitation  to  the 
use  of  the  right  heirs  of  Mary  Davies.  The  trusts  of  the 
500  years'  term  were  declared  to  be,  in  case  of  no  such 
appointment  as  aforesaid,  and  in  case  the  said  John 
Davies  should  die  leaving  isBue  by  the  said  Maxy  his  wife 
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one  son,  and  alBO  two  or  more  children  either  bom  in  hiB 
lifetime  or  after  hiB  death,  then  in  trust  to  raise  the  sum 
of  4^6,000  for  the  portion  or  portions  of  any  dhild  or 
ohildr^  of  the  said  John  Davies  on  the  body  of  Maiy 
his  wife,  begotten  or  to  be  begotten  (other  than  their 
eldest  or  only  son),  equally  to  be  diyided  betwixt  and 
among  them  if  more  than  one,  and  with  and  subject  to 
such  further  declarations,  limitations,  &o.,  as  were  there- 
inafter expressed  oonoeming  the  aforesaid  portion  or  por- 
tions, and  the  maintenance  of  such  child  or  children. 
The  settlement  also  contained  the  usual  proviso  for 
ocsBor;  a  power  to  inyest  the  £6,000,  when  raised,  upon 
the  security  of  one  of  the  settled  properties,  so  as  to  dis- 
charge it  from  the  existing  mortgage;  and  a  power  of 
reyocation  and  re-appointmcnt. 

There  were  eight  children  of  the  marriage,  two  of 
whom  died  before  the  date  of  the  settlement.  Of  the 
remaining  six,  the  defendant,  Harriet  Huguenin,  was 
bom  in  1810;  Lucy  Margaret,  bom  in  1812,  died  in  No- 
yember,  1 845 ;  William  Hamblett,  bom  in  1815,  died  with- 
out issue  in  July,  1 847 ;  Elizabeth  Ann,  bom  in  November, 
1818,  is  still  living;  John  Stanley,  bom  in  December, 
1822,  died  in  April,  1857;  Thomas,  bom  in  August, 
1825,  died  in  September  of  the  same  year. 

In  1829,  the  defendant,  Harriet  Huguenin,  married 
her  first  husband,  William  Meddowcroft,  and  upon  the 
marriage  articles  of  agreement  were  executed  by  which 
William  Meddowcroft  covenanted  to  settle  certain  pro- 
perty for  the  benefit  of  his  intended  wife,  &c.  The 
articles  contained  a  covenant  by  John  Davies  to  pay  £500 
to  Meddowcroft  immediately  after  the  marriage,  "and 
further,  that  he  the  said  John  Davies,  or  Mary  his  wife, 
should  not  nor  would  execute  any  appointment  nor  do 
any  other  act  to  defeat,  lessen,  or  diminish  the  share  and 
interest  to  which  the  said  Harriet  Davies,  as  the  daughter 
of  the  said  John  and  Mary,  was  or  might  become  entitled 
on  the  death  of  John  and  Mary,  in  the  pecuniary  division 
or  portion  made  and  secured  for  the  only  daughter,  or 
for  the  younger  son  and  sons  and  daughter  or  daughters, 
as  the  case  might  be,  of  the  said  John  and  Maiy,  under 
and  by  virtue  of  the  settlement  of  the  9th  of  November, 
1819;  but,  on  the  contrazy,  that  he  the  said  John  Davies 
should  and  would,  when  thereunto  requested,  make,  do, 
and  execute  all  such  acts  and  deeds  as  might  be  requisite 
for  oonfirming  and  establishing  such  share,  right,  and 
interest  of  the  said  Harriet  Davies  in  the  said  pecuniaiy 
provision  or  portion,  so  as  the  said  Harriet  should  receive 
for  her  share  and  proportion  of  the  said  settled  property 
the  sum  of  £1,500  at  the  least"  In  1840  Mrs.  Med- 
dowcroft married  her  second  husband,  Louis  Huguenin. 

By  his  will  made  in  April,  1852,  John  Davies,  by 
virtue  of  the  powers  reserved  to  him  by  the  settle- 
ment of  November,  1819,  and  all  other  powers  him 
thereunto  enabling,  appointed  the  residue  of  his  estates, 
&a,  after  payment  of  a  certain  mortgage,  and  the 
death  of  his  wife  (to  whom  he  gave  a  life  interest), 
upon  trust  for  his  son  John  Stanley  Davies  and 
his  heirs,  charged  and  chargeable  nevertheless  with 
£3,000  to  be  secured  thereon  for  the  benefit  of  his 
daughter  Elizabeth  Ann,  and  with  £1,000  for  the  benefit 
of  his  daughter  Mrs.  Huguenin,  whose  advancement  on 
her  first  marriage  and  otherwise  in  various  subsequent 
accounts  and  reckonings,  &c.,  the  testator  stated  would 
bring  up  her  share  as  near  as  might  be  equal  to  that  of 
her  unportioned  sister. 

By  a  codicil  to  his  wil^,  dated  the  2drd  of  July,  1853, 
after  reciting  that  his  daughter  Harriet  and  her  then 
husband,  or  one  of  them,  was  indebted  to  him  in  a  large 
sum  amounting  to  several  hundred  pounds,  with  an 
arrear  of  interest  thereon,  testator  gave  and  released  to 
her  all  sums  due  to  him  from  her  and  her  husband,  and 
declared  and  appointed  that  the  provision  in  his  will  and 
3odicil  in  favour  of  Harriet  was  to  be  taken  by  him  in 
satiBfaction  of  all  claims  and  demands  of  her  upon  the 
testator  and  his  estate,  and  should  bo  so  accepted;  if  not 


the  release  of  the  debt  was  to  be  void,  and  the  whole  of 
the  provisions  of  the  will  and  codicil  in  favour  of  Har- 
riet to  be  void,  and  fall  into  the  residue  of  his  estate. 

John  Davies  died  on  the  80th  August,  1853,  leaving 
his  widow  and  three  children — Job^  Stanley  Davies, 
Elizabeth  Ann  Davies,  and  Harriet  Huguenin — surviving. 
John  Stanley  Davies  died  in  April,  1857.  Mary  Davies, 
the  testator's  widow,  died  in  April,  1861. 

The  present  bill  was  filed  by  the  widow  and  infant 
children  of  John  Stanley  Davies,  for  the  purpose  of  carry- 
ing out  the  trusts  of  the  settlement  of  November,  1819, 
and  ascertaining  the  rights  and  interests  of  all  parties  in 
the  property  remaining,  subject  to  that  settlement. 

The  plaintiffs  contended  that  the  appointment  made 
by  the  will  of  John  Davies  was  valid  and  effectual;  while 
the  defendants,  Mr.  and  Mrs.  Huguenin,  contended,  on 
the  other  hand,  that  the  covenant  by  John  Davies,  con- 
tained in  the  marriage  articles  of  September,  1829, 
operated  in  equity  to  preclude  him  from  exercising  his 
power  of  appointment,  so  as  to  diminish  the  portion  to 
which  Mrs.  Huguenin  would  have  been  entitled  in  default 
of  appointment,  and  that  the  appointment  by  the  will  and 
codicil  of  John  Davies  was  ineffectual,  so  far  as  it  did  di- 
minish such  portion. 

The  plaintiffs,  in  answer  to  this  oontention,  charged 
that  the  appointment  was  not  open  to  the  objection 
raised,  because  it  did  not  diminish  the  portion  to  which 
Harriet  Huguenin  would  have  been  entitled  in  default  of 
appointment,  inasmuch  as  in  default  of  appointment  the 
sum  of  £6,000,  raisable  for  the  portions  of  younger  chil- 
dren, would  have  been  divisible  equally  amongst  all  the  chil- 
dren living  at  the  date  of  the  settlement  of  1819,  other 
than  Wm.  H.  Davies,  the  then  eldest  son;  so  that  Mrs. 
Huguenin's  share  of  the  £6,000  would  have  been  one- 
fifth,  or  £1,200  only.  They  also  charged  that  even  if 
Mrs.  Huguenin's  shore  in  the  £6,000,  in  default  of  ap- 
pointment, exceeded  £1,200,  the  odvanooe  made  from 
time  to  time  to  her  and  her  husband  by  John  Davies,  in 
his  lifetime,  must  be  taken  as  a  satisfaction  pro  tan  to, 
and  that  a  balance  of  less  than  £1,000  would  have  re- 
mained due  to  her  at  her  father's  death. 

Giffard,  Q.C.,  and  Kay,  for  the  plaintiffs,  contended 
that  the  covenant  by  John  Davies  in  the  marriage  articles 
of  Mrs.  Huguenin  did  not  operate  to  release  the  power  of 
appointment  which  was  afterwards  exercised  by  wilL 
At  most  the  covenant  amounted  to  a  contract,  and  any 
remedy  upon  the  contract  was  against  the  contracting 
party.  2.  As  to  portions,  all  the  children  (other  than  the 
eldest  son)  of  the  marriage  bom  after  the  date  of  the  set- 
tlement were  entitled  to  a  share  in  default  of  appoint- 
ment, according  to  the  rule  that  if  any  child  survived  the 
parent  portions  were  to  be  raised  for  all;  and  their  death 
previous  to  the  period  of  raising  did  not  affect  the  ques- 
tion: PowU  V.  Burdett;  King  v.  ffalte,  9  Ves.  428,  438; 
Hoirgrare  v.  CartUr,  3  V.  &  B.  79;  Perfect  v.  Curzon,  5 
Madd.  442;  Torres  v.  Franco,  1  Russ.  k  My.  649. 

James,  Q.C.,  and  F.  North,  for  Elizabeth  Ann  Davies, 
supported  the  plaintiff's  contention.  Assuming  that  the 
covenant  amounted  to  a  release  of  the  power,  it  would 
only  release  it  pro  tanto.  In  the  event  of  Mrs.  Huguenin 
being  entitled  to  anything  beyond  the  £1,000  appointed 
to  her  by  her  father's  will,  K  A.  Davies's  £8,000  ought 
not  to  contribute.  They  cited  Cunynghame  v.  Thvrlow, 
1  Buss,  k  My.  436  n. 

C,  T.  Simpson  (PoU,  Q.C.,  with  him),  for  Mr.  and  Mrs. 
Huguenin.  The  covenant  in  the  settlement  of  1829  re- 
leased the  power  of  appointment,  and  rendered  it  impos- 
sible for  John  Davies  to  appoint  to  the  prejudice  of  Mrs. 
Huguenin:  Be  Chambers,  11  Ir.  Eq.  Rep.  518;  Unrxt  v. 
Hurgt,  16  Beav.  872, 1  W.  R.  105;  Green  v.  Green,  2  Jo.  & 
Lat.  529;  Horner  v.  Swann,  T.  &  Russ.  480.  Where  no 
period  was  mentioned  for  vesting,  portions  charged  upon 
land  were  not  to  be  raised  except  for  persons  in  esse  and  re- 
quiring them:  Bruefi  v.  Brucn,  2  Vem.  438;  Jennings  v. 
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Zooks,  2  p.  Wme.  277  j  Warr  y.  Wart,  Preo.  inOhan.  218; 
Lord  Hinokinhrooke  v.  Seymour,  1  Bro.  0.  0.  395;  Zord 
Teynham  v.  Webb,  2  Vea.  198;  Duke  t.  Doidge,  2  Ves. 
203  n.;  Edgnorth  v.  Udgtvortk,  Beatty,  328.  A  younger 
ohild  becoming  the  eldest  before  reoeiying  his  portion 
is  excluded;  and  therefore  John  Stanley  Dayies,  who 
became  the  eldest  son,  was  not  entitled  to  share:  Chad^ 
n>ick  V.  Ihlenmn,  2  Vem.  328;  Richards  y.  Hichards,  Joh. 
754;  Remnant  y.  Hoody  2  De  G.  F.  &  J.  896. 

Oiffardy  Q.C.,  in  reply,  contended  that  the  cases  cited 
only  decided  that  portions  Bhould  not  bo  raised,  for 
children  who  had  not  required  them,  by  death  before 
the  period  of  raising;  but  that  the  shares  of  survivors 
were  not  to  be  increased  by  the  shares  of  the  deceased 
children:  Evans  y.  Scott,  1  H.  of  L.  Cas.  43;  Ellison  y. 
ThomdSf  antCy  56. 

Wood,  Y.C,  after  stating  the  settlement  and  the 
articles  of  agreement,  said  that,  putting  out  (A  the  ques- 
tion altogether  two  children  who  had  died  before  the 
settlement,  there  were  six  children  at  the  date  of  the 
settlement;  one  ol  them  died  in  infancy,  when  not  a  year 
old;  another,  the  eldest  son  (William  Hamblett),  lived  to 
attain  twent7-K>ne,  but  died  before  the  father;  another  child 
(Lucy  Margaret)  also  died  in  the  lifetime  of  the  father, 
having  attained  twenty-one.  At  the  death  of  the  settlor, 
therefore,  one  son  (John  Stanley  Davies)  was  living,  and 
two  daughters,  Mrs.  Huguenin  and  Elizabeth  Davies — 
three  children  altogether.  What  then  was  the  Interest 
of  Mrs.  Huguenin  in  the  £6,000  ?  Now,  it  was  quite 
dear — almost  too  clear  for  argument — ^that  the  covenant 
of  the  father  on  the  share  of  Mrs.  Huguenin  operated  as 
a  release  of  his  power  of  appointment  as  far  as  she  was 
ooncemed;  so  that  no  appointment  made  by  him  oonld 
affect  her  interest  in  any  part  of  the  £6,000  portions. 
What  then  became  of  her  shcure  and  interest  in  that  pro- 
perty? John  Davies,  the  father,  by  his  will,  appointed 
to  the  surviving  son  (subject  to  certain  charges  created 
by  his  will),  and  appointed  £8,000  to  Slizabeth  Ann 
Davies,  and  £1,000  to  Mrs.  Huguenin.  The  question  was, 
whether  Mrs.  Huguenin  Could  claim  a  further  sum?  A 
settlement  was  made  of  that  £1,000,  but  no  dealing 
with  that  could  affect  her  right  to  a  larger  sum,  if  that 
should  be  coming  to  her  under  the  provisions  of  t^e 
settlement.  The  only  important  questions  upon  that 
settlement  (1819)  were  these: — (1)  Did  any  share  vest 
in  that  child  who  died  an  infant  a  year  old?  (2)  What 
was  the  interest  of  the  eldest  son,  who  died  during  his 
father's  lifetime,  and  never  came  into  the  property  at 
all?  (3)  What  was  the  interest  of  the  second  son,  who 
became  entitled  to  the  property,  in  that  state  of  cir- 
cumstances, in  the  £G,000?  As  to  this  second  son, 
the  case  was  completely  covered  by  Cluidimck  v. 
DoleviaUy  and  that  class  of  cases.  If  there  was  no 
appointment,  he  would  have  taken  under  the  first  limitation 
in  tail,  and  taking  the  estate  qua  eldest  son,  he  must 
be  treated  as  not  entitled,  qnn  younger  child,  to  come 
into  any  share  of  the  £G,000  raisable  for  portions, 
and  he  would  be  put  out  of  the  case  altogether.  As 
tD  the  eldest  son  (William  H.  Davies),  the  case, 
curiously  enough,  seemed  to  be  identical,  and  therefore 
governed  by  Ellison  v.  Thomm.  It  was  there  held  that 
the  eldest  son,  not  becoming  entitled  to  the  estate,  took  a 
share  of  the  provision  which  was  made  for  younger 
children.  It  was,  he  apprehended,  new  in  point  of 
decision  as  regarded  the  particular  question,  but  there 
were  many  authorities  to  the  effect  that  when  the 
younger  son  had  taken  the  estate,  the  elder  has  been 
treated  as  a  younger,  though  he  (V.C.  Wood)  did  not  re- 
member any  case  where,  before  the  fund  became  divisible, 
the  eldest  son  had  been  so  treated.  He  could  not  dis- 
tinguish the  case  from  Ellison  v.  T/tomaSy  and  therefore 
he  must  hold  that  the  eldest  son  took  one  shure.  As  to 
the  daughter,  who  attained  twenty^ine  during  her  father's 
lifetime,  it  waa  quite  clear  under  this  eetUi^nent  that  she 


also  took  a  share,  beeause  theiB  was  no  limttation  as  to 
the  Age  at  which  die  was  to  take.  The  period  of  yestinf , 
therefore,  must  be  taken  at  twenty-one  for  sons ;  at  tiiftt  age 
or  marriage  for  daughters.  She  attained  twenty-one,  and 
therefore  took  a  vested  interest  in  the  £6,000,  and  was  en- 
titled to  the  seoondshare.  Then  as  to  the  cMld  that  died  in 
infancy.  He  had  not  been  able  to  find  a  podtlye  expxeAs 
decision,  though  there  was  a  strong  intimation  of  opinion 
by  L.  J.  Turner,  in  Remnant  v.  Hood,  ubi  imp.  His 
Lordship,  in  that  case,  took  this  view — ^that  the  OouTt,  in 
all  cases  of  settlement,  had  always  taken  upon  itself  the 
right  to  construe  them  with  reference  to  the  intent  of 
the  instrument,  frequently  in  a  manner  soaroely  consistent 
with  the  words  contained  in  the  instrument,  but  which 
words  the  Court  had  held  to  be  overridden  by  the  plain 
and  manifest  intention  of  the  settlement.  The  case 
of  the  youngest  son  was  a  strong  instance,  and  C%ad' 
wick  y.  Doleman  perhaps  the  strongest  instance  of  the 
application  of  that  doctrine,  where  the  appointment  was 
made  to  one  who  had  a  clear  yested  interest,  but,  from 
the  circumstance  of  his  becoming  an  elder  son  afterwards, 
he  was  held  not  to  be  entitled.  That  was  a  strong 
instance  of  the  mode  in  which  the  Court  exercised  its 
power  of  construing  settlements  according  to  intent; 
and  with  reference  to  portions,  the  Court  had  gfone 
further,  as  was  pointed  out  by  L.  J.  Turner.  The  Court, 
from  a  very  early  period,  has  taken  upon  itself  to  construe 
the  limitation  of  portions,  as  being  limited  in  such  a  way, 
unless  there  was  something  in  the  instrument  strictly 
prohibiting  it,  as  to  provide  that  the  portions  should 
be  raised  qua  portions  at  the  time,  in  the  manner 
in  which  they  are  required.  One  of  the  leading 
authorities  upon  the  subject  was  Paulet  y.  PatM.  In 
most  of  the  cases  it  was  decided,  with  reference  to  the 
heir  entitled  to  the  estate  to  be  charged,  that  when  -pot- 
tions  were  not  required  to  be  raised  in  consequenoe  of  the 
predecease  of  the  person  entitled  to  the  portion,  that 
there,  although  the  portion  was  in  a  sense  vested,  yet 
being  charged  on  real  estate  the  Court  would  not  allow 
it  to  be  raised,  the  purpose  no  longer  existing.  His  Honour 
then  referred  to  King  v.  Withers,  Ca.  temp.  Talbot  117,  and 
the  obeervations  of  Lord  Talbot,  p.  128.  His  Honour 
also  referred  to  Eruen  y.  Bruen,  2  Vem.  488,  cited  witii 
approval  by  Lord  Talbot,  and  better  reported  as  Brendn 
y.  Bremln,  Preo.  in  Chan.  195.  In  Remnant  y.  Hood 
neither  side  wished  to  argue  the  matter,  and  the  point 
did  not  arise.  There  had  been  a  vesting  in  children 
situated  exactly  as  the  children  are  situated  in  this  case, 
the  case  being  that  of  a  gross  sum  to  be  divided  amongst 
children.  Lord  Justice  Knight  Bruce  expressed  his  yiew 
that  he  was  not  satisfied  on  the  point,  and  as  it  was  not 
necessary  to  determine  it  he  would  not  express  a  decided 
opinion  one  way  or  the  other;  but  apparently  his  opinion 
seemed  to  lean  to  the  interest  being  vested.  His  Honour 
then  referred  to  the  observations  of  Lord  Justice  Turner 
(p.  412) — ^"  There  are  three  periods  at  which  the  portions 
may  have  been  intended  to  vest  .  .  .  and  it  may  be 
traced  through  all  the  cases.''  Looking  to  what  was  done 
in  the  earlier  cases — looking  to  the  observations  of  Lord 
Justice  Turner  in  Remnant  v.  Hood,  in  which,  if  he 
might  yenture  to  say  so,  he  entirely  concurred — it  ap- 
peared to  him  that  he  could  not  hold  that  a  child  who 
never  attained  twenty-one,  or  (being  a  daughter)  never 
married,  took  an  interest  in  this  ^6,000;  and  though  in 
most  of  the  cases  this  doctrine  had  been  held  with  refe- 
rence to  the  interest  of  the  heir,  it  did  not  i>roceed  wholly 
on  that  ground.  The  case  in  Prec.  in  Chan,  and  other 
cases  showed  that  the  whole  intent  and  purport  of  the 
settlement  must  be  looked  to.  In  this  case  there  was  a 
gross  sum  to  be  raised  and  divided  amongst  children,  and 
it  was  therefore  distingnishable  from  those  cases  where  a 
specified  sum  was  appropriated  for  each  child,  and  it  only 
sank  for  the  benefit  of  the  heir.  It  appeared  to  him,  upon 
the  authorities,  that  he  should  not  be  justified  in  giving  to 
a  child  who  died  in  infancy  the  share  which,  under  thosQ 
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oir^omstanoes,  would  simply  be  traiumitted  to  the  parent 
aad  not  become  divisible  amongst  the  remaining  children 
The  result  was,  that  the  £6,000  became  diyisible  in  four 
shares — (1)  to  the  daughter  (Lnoy  Margaret)  who  attained 
twenty-one  and  pre-deceased  the  father;  (2)  to  the  eldest 
son,  William  H.  Davies;  (8)  to  Elizabeth  Ann  Davies;  and 
(4)  to  Mrs.  Huguenin,  who  therefore  became  entitled  to 
£1,500,  £500  more  than  she  had  reoeiyed. 


y.CK. 


June  25,  20. 


Lambk  r.  Orton. 


Advances  hy  ejrecutor — Interest — Petition  of  re-hen  ring — 

Decree. 

An  executor  haviiuf  a  gross  sum  in  his  handsy  makes  ad- 
vancesto  the  parties  entitled^  hij  n'ay  of  loan  on  security  y  and 
in  one  insta nee  made  a n  advance  out  of  his ofvn  money ^  taking 
a  deposit  of  deeds  of  the  private  pi'operty  of  the  party  to  whom, 
the  advance  is  made,  at  £5 per  cent.  The  decree  directs  an 
account  of  those  sums  fvith  £4  per  cent,  interest ,  but  is 
silent  as  to  interest  on  the  security  of  the  private  estate^ 
and  does  not  contain  any  declaration  as  to  priorities  of  the 
trust  estate  and  the  executor* s  men  advance;  and  contain- 
ing ample  directions  to  deal  with  the  whole  estate,  reserves 
further  consideration.  A  petition  of  re-hearing  is  pre- 
sented, setting  out  the  decree,  and  also  what  had  taken 
^lace,  and  seeking  to  vary  the  decree. 

Held,  first,  that  although  a  party  entitled  to  a  share  in 
an  estate  does  not  receive  it  till  years  afterwards,  he  can 
only  have  simple  interest  upon  it.  That  the  estate  was 
entitled  to  sums  recovered  on  securities  for  sums  advanced 
by  the  executor  in  priority  to  his  own  claim;  and  moneys 
received  from  the  subject  of  the  security  by  him  must  go 
first  in  satisfaction  of  the  sum  due  to  the  estate. 

Meld,  also,  that  where  cestui  que  trusts  elect  to  take 
advances  made  by  the  executor  as  loans,  they  are  entitled 
to  the  benefit  of  them  at  the  same  rate  of  interest  which 
they  bear^  and  if  they  are  deficient  cannot  turn  round  and 
treat  them  as  advances  on  account. 

Held  also^  that  the  questions  being  very  complicated,  it 
rva4  not  irregular  to  set  out  the  various  facts,  besides  the 
mere  decree. 

This  was  a  petition  of  re-hearing.  James  Orton  was 
the  administrator,  with  the  will  annexed,  of  Henry  Orton, 
who  died  on  the  27th  of  January,  1881.  James  Orton, 
in  the  years  1881  and  1882,  made  yarious  payments  in 
respect  of  the  shares  of  the  next  of  kin  of  the  testator, 
the  estate  being  divisible  into  eight,  as  there  were  eight 
brothein  and  sisters  or  their  representatives,  James  Orton 
himself  being  one.  James  Orton,  as  to  £10,000,  divided 
that  into  eighths  (£1,250  each);  and  as  to  seven  shares, 
the  chief  clerk,  by  his  certificate,  found  that  £1,250,  and 
in  some  cases  more,  had  been  paid  in  or  previously  to 
1888.  As  to  the  remaining  eighth,  he  found  that  £499 
had  been  paid  in  small  sums,  extending  over  a  long  period, 
from  November  1881  till  February  1847,  and  this  was  as 
to  the  share  of  William  Orton,  son  of  John  Orton,  a 
brother  of  the  testator.  The  petitioners  were  the  repre- 
sentatives of  William  Orton,  and  the  decree  directed  that 
the  residuary  personal  estate  of  the  testator  should  be 
divided  among  several  persons;  and  in  making  the  ap- 
portionment, the  sums  advanced,  as  appeared  by  the  chief 
clerk's  certificate,  were  to  be  brought  into  court,  with  in- 
terest at  £4  per  cent.  The  reasons  for  this  mode  of  ad- 
vance appeared  to  have  been  that  William  Orton  had  dis- 
appeared, leaving  a  wife  and  family,  and  James  Orton 
had  advanced  them  small  sums  out  of  kindness.  In  ad- 
dition to  the  £10,000,  £800  was  advanced  by  James  Orton 
to  George  Orton  out  of  the  testator's  estate,  and  also 
£200  to  the  same  person  out  of  his  own  moneys,  and  he 
took  security  for  the  whole  £1,000  as  George  Orton's 
share  in  the  residuary  estate,  and  on  a  deposit  of  title- 
deeds  relating  to  a  house  in  Devonshire-street,  belong- 
ing to  George  Orton,  with  interest  at  £6  per  cent.  George 


Orton  was  dead,  and  his  representative,  Anne  Lambe,  had 
filed  the  present  bilL  The  decree  directed  that  all  the 
shares  certified  to  be  payable  should  be  paid,  except  th^ 
share  of  George  Orton.  Besides  the  sums  of  £800  and 
£200,  making  £  1,000  advanced  to  George  Orton,  two  sums 
of  £150  and  £500  were  advanced  to  other  parties  on 
mortgage  of  their  respective  shares  in  the  residuary 
estate,  and  they  carried  interest  at  £5  per  cent.  By  the 
decree,  the  £800,  £150,  and  £500,  were  ordered  to  be 
brought  into  court  in  equalizing  the  shares,  at  £4  per 
cent.,  which  were  treated  as  payments  on  account  of  the 
shares.  The  decree  being  very  complete,  and  containing 
every  direction  necessary  to  dispose  of  Uie  whole  estate, 
reserved  further  consideration;  under  these  circumstances 
the  present  petition  of  re-hearing  was  presented,  asking 
for  a  variation  of  the  decree.  First,  the  petitioner  con- 
tended that  the  £499  advanced  in  small  sums  little  more 
than  equalled  the  interest  to  which  William  Orton  would 
have  been  entitled  if  the  £1,250  had  been  paid  to  him, 
and  interest  ought  not  to  have  been  charged  on  such 
small  sums,  but  that  the  fund  paid  in  ought  to  be  applied 
first  in  paying  interest,  and  then  in  discharge  of  principal 
of  the  £1,250,  considered  as  a  debt  due  to  the  petitioner, 
on  the  g^und  that  where  payment  was  made  on  account, 
and  a  debt  was  owing,  the  payment  was  applicable  in 
discharge  of  interest  in  the  first  place.  With  regard  to 
the  advance  to  George  Orton,  the  estate  should  have 
priority  over  James  Orton.  The  advances  also  were 
treated  as  payments  on  account  of  shares,  and  ought  to 
bear  £5  per  cent,  interest. 

JBaily,  Q.C.,  and  Kingdon,  appeared  in  support  of  the 
petition. — ^They  referred  to  Lewin  on  Trusts,  4th  ed.  585; 
Bower  v.  Morris,  Cr.  &  Phill.  357;  Leading  Cases  on 
Mercantile  Law,  26. 

Glasse,  Q.C.,  and  Bagshawe,  for  the  plaintiff,  con- 
tended that  though  it  wias  true  that  the  petitioner  might 
suffer  some  apparent  injustice  if  the  property  was  not 
divided  mathematically,  it  was  not  possible  to  depart 
from  the  ordinary  rule  of  the  court.  There  was  no  case 
providing  for  such  apportionment:  ScJwloficld  v.  Redfem, 
ant$  458. 

C.  Hall  and  Oracknall,  for  parties  in  the  same  interest* 

Bazalgctte,  Q.  C,  and  Karslake,  for  James  Orton,  referred 
to  the  8rd  rule  of  the  8l8t  Consolidated  Order;  Morgan's 
Chancery  Orders,  8rd  ed.  604.  The  petition  should  only 
have  contained  the  decree,  with  a  prayer  to  vary  it.  That 
was  the  requisition  of  the  8rd  rule  of  the  81st  General 
Order,  and  therefore  the  costs  of  the  rest  ought  not  to 
be  allowed. 

Baily,  Q.C.,  in  reply. 

KINDBB8LET,  Y.C,  Said  that  the  executor  having  a  sum 
of  £10,000  in  his  hands,  advanced  to  seven  persons  sums 
in  small  pajrments  amounting  to  £1,250  to  each;  and  as 
to  the  eighth,  William,  he  having  disappeared,  leaving  his 
wife  and  family  destitute,  as  a  matter  of  kindness  he  ad- 
vanced small  sums  to  them.  The  decree  directed,  in  what 
was  a  common  form,  an  account  of  the  sums  advanced, 
with  interest  at  £4  per  cent,  it  being  not.  uncommon  in 
a  strong  case  of  one  party,  having  the  advantage  in 
priority  over  the  other,  to  say  nothing  about  interest,  but 
apportion  between  the  parties.  It  was  said  the  charge  of 
£4  per  cent,  interest  was  wrong,  because  it  ought  to  be 
considered  as  if  William  had  the  £1,250  paid  to  him, 
and  if  he  had,  he  might  have  invested  and  got  the 
benefit  of  it,  and  no  doubt  it  was  a  great  advantage  to 
have  a  payment  made  ten  years  earlier;  and  it  was  said 
there  should  be  interest  from  year  to  year,  which  in  fact 
would  be  compound  interest.  The  sums  advanced  to  him 
really  amounted  to  little  more  than  the  interest  on  this 
imaginary  £1,250.  If  he  was  charged  with  interest  it 
cou'd  te  set  right  by  charging  compound  interest  to  the 
others,  which  was  saying  that  simple  interest  was  not  strict 
pecuniary  justice;  and  it  was  not.     In  this  sense  justice 
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was  never  done  in  any  case — that  is,  if  A.  owed  B.  a  debt 
with  interest,  and  A.  did  not  pay  for  twenty  years,  that 
was  unreasonable ;  but  B.  got  no  more  than  simple  interest 
according  to  the  rate  reserved  in  the  contract;  so  that 
justice  was  never  done  unless  the  creditor  got  paid  exactly 
at  the  time  he  ought  to  have  been  paid.    Take  the  stronger 
case  of  a  testator  leaving  an  annuity,  meaning  it  probably 
for  the  annuitant*s  subsistence.    It  was  settled  by  a  series 
of  decisions,  although  the  Courts  had  struggled  to  do 
something  like  justice,  that  you  could  not  have  interest 
upon  it.    That  was  a  very  hard  case — but  so  it  was.    The 
Court  considered  that  it  was  better  to  have  a  rule  of  law 
easily  worked  out  than  an  elaborately  contrived  one, 
inflicting  mischief  upon  those  it  was  intended  to  benefit, 
and  involving  heavy  expense  and  litigation.     The  mis- 
chief in  this  case,  if  there  was  mischief,  arising  from  the 
want  of  strict  arithmetical  justice,  arose  from  the  habit 
of  the  Court  not  to  allow  compound  interest,  and  there 
being  no  instance  in  which  the  Court  had  ever  done  it 
the  decree  was  right  in  that  respect.    As  to  the  £1,000, 
it  was  said  the  decree  did  not  do  what  it  ought,  and  it 
certainly  did  not.   If  an  executor  or  trustee  received  trust 
funds  with  his  own,  and  lent  them,  if  the  security  was 
available  for  the  whole,  no  question  arose ;  but  if  it  was  not, 
the  priority  of  application  of  what  was  recovered  was  in 
favour  of  the  trust  fund,  and  not  the  trustee's  own  money, 
and  the  decree  should  have  provided  for  this,  and  de- 
clared the  right  of  priority,  and  that  what  was  recovered 
from   George's   share    or  the    Devonshire-street    house 
should  be  applied,  first  for  the  £800  and  interest,  before 
anything  was  applied  for  James's  benefit;  and  inasmuch 
as  he  had  received  rents  from  the  house,  they  must^go 
first  in  satisfaction  of  the  £800,  in  priority  to  the  £200. 
In  connection  with  that,  it  appeared  that  the  money  lent 
to  George  was  at  £5  per  cent,  interest;  and  James  had, 
at  his  peril,  lent  the  £800  out  of  the  testator's  assets,  on 
security  of  the  share,  and   the  liouse,  not  part  of   the 
testator's  property,  and  other  loans  were  made  by  him  at 
£5  per  cent,  on  security  of  the  shares.     On  that  question 
the  other  cestui  que  trusts  had  a  right  to  say,  "  We  will 
have  the  benefit  of  your  use  of  the  testator's  money, 
which  we  might  have  repudiated;  and  although  we  could 
only  have  charged  you  with  £4   per  cent,  on  money  in 
your  hands,  inasmuch  as  you  have  purchased  a  benefit, 
we  will  adopt  it."     The  question  therefore  was,  there 
being  an  election,  which  had  been  exercised,  whether  the 
parties  had  elected  to  treat  this  as  a  loan  on  security  at 
£5  per  cent.,  or  on  account  pro  tanto  in  satisfaction  of 
their  shares?     Neither  the  former  decree  nor  certificate 
concluded  it,  it   being  clear  that,  although  the  sums 
advanced  by  loan  were  allowed  to  James  Orton  in  his 
accounts,  so  were  the  sums  advanced  on  account;  but  it 
was  truly  said,  n&n  constat  that  they  stood  on  the  same 
footing.    Nor  were  they  put  on  the  same  footing,  for  the 
certificate  did  not  put  the  advances  on  account  as  out- 
standing   personal    estate,    nor    would    it    have    been 
proper,    but   it  treated  the    advances  on  security    as 
outstanding     personal     estate    to     be     got    in,    like 
the   £1,250.      Therefore    the    parties   were  entitled  to 
elect,  and  had  elected,  so  far,  to  adopt  the  advances  as 
loans,  and  therefore  the  decree  ought  to  g^ve  them  the 
benefit  of  the   £5   per  cent.     If   they  had  elected  as 
they  had,  they  could  not,  if  the  security  failed,  then  treat 
them   as  advances    on    account.      Provided,  therefore, 
that  George's  share  in  the  Devonshire-street  house  was  in- 
sufficient, the  parties  might  resort  to  the  costs  he  would 
be  entitled  to.     If  it  had  been  an  advance  on  his  share, 
he  could  not  have  his  costs  until  it  was  satisfied,  but  they 
must  be  impounded  to  satisfy  the  deficiency.    It  could 
not  be  treated  as  a  loan,  and  then  on  account  to  make 
James's  share  liable;  if  adopted,  it  must  be  for  better  or 
worse.     The  decree  gave  directions  which  would  dispose 
of  the  whole  estate — a  very  legitimate  object — but  re- 
served further  consideration.     One  of  them  must  go:  it 
was  inconsibtent;  and  the  catse  was  a  very  complicated 


one.  The  further  oonsideratioii  must  stand,  with  a  spe- 
cial direction  as  to  the  Devonshire-street  house.  It  was 
said  that  the  petition  ought  only  to  have  contained  the 
decree,  and  a  prayer  that  it  should  be  varied;  and  no 
doubt  the  General  Order  directed  that  it  should  not  be 
necessary  to  state  anything  further;  but  it  did  not  say  it 
should  not  be  done.  But  that  was  only  in  simple  oases, 
not  in  a  case  like  the  present;  and  therefore  the  costs 
could  only  be  dealt  with  generally.  Coses  of  the  petition 
of  re-hearing  to  be  costs  in  the  cause.  As  to  the  costs 
of  the  affidavits,  the  petitioner  must  pay  them,  inasmnch 
as  the  Court  could  look  at  nothing  except  what  it  had 
before  it  when  it  made  the  docree. 

Solicitors,  Van  Sandau  <5'  Camming;  Hill, 


V.C.::.  July  31;  Aug.  1,  3. 

Re  British  Provident  Life  and  Fire  Assurancb 
Society. — Be  George  Lane. 

}nndinff'Vp  Acts — Contribi$tory — Bonus  on  tale  of  shares 
— Purchase  of  shares  by  company — Acquiescence — Pre- 
sumption of  formalities. 

L.  taltes  shares  in  ajoint-stock  company,  and  acts  as  a  dl- 
rector,  is  registered,  and  executes  the  Articles  of  Assoc iatio/tr, 
wiverehy  it  is  provided  that  no  tranrfer  to  the  company 
shall  he  valid  without  tlie  sanction  of  a  general  meeting 
previously  had,  L.  transfers  to  the  company  through 
t/teir  managing  director,  rvho  receives  £10  per  cent,  com- 
mission  on  the  transaction;  and  L.  Itaving  effected  policies 
for  annuities  to  a  greater  amount, pays  the  difference  and 
gets  a  receipt,  and  hands  over  the  scrip.  The  instalment* 
on  tJie  annuities  not  being  paid,  a  new  set  of  directors 
compromise  with  L.,  and  pay  him  the  ameunt.  Suhsc- 
quent  to  the  transfer  a  general  meeting  adopt  and  confirm 
all  that  has  been  dofie,  aWumgh  in  tJie  balance-sheet  the 
exact  items  are  not  traceable.  After  fire  years,  during 
which  time  L.  attends  no  meeting,  and  has  nothing  to  do 
with  the  company,  a  winding-^p  order  is  made. 

Held,  that  L.  is  liable  to  be  put  upon  the  list  qf  oontri- 
butories. 

This  was  an  adjourned  summons  on  the  question  of 
whether  George  Lane  was  liable,  as  a  contributory,  in  the 
winding-up  of  this  society.  The  facts  were  these  :  In 
April,  1855,  Mr.  Lane  having  become  the  holder  of  100 
shares  as  original  shareholder,  in  August  of  200  more, 
by  purchase  from  William  Robertson,  was  duly  re- 
turned to  the  registry,  and  made  a  dijsetor,  and  acted-  ms 
such  until  November  following,  itlien  he  became,  as  he 
stated  in  his  affidavit,  disgusted  and  dissatisfied  with  the 
irregular  mode  in  which  the  business  was  carried  on, 
and  entered  into  a  negotiation  with  Mr.  Sheridan,  the 
managing  director,  to  sell  his  shares,  and  after  some 
correspondence  Mr.  Sheridan  informed  him  that  he  had 
sold  the  shares,  or  that  he  knew  a  gentleman  who  would 
take  them;  but  he  stipulated  that  he  should  have  £10 
per  cent,  commission  upon  the  transaction,  to  which  Mr. 
Lane  agreed.  It  then  i^peared  that  the  purchase  was 
to  be  made  by  the  company  at  £1  per  share  (the 
original  price  being  £10),  Lane  to  effect  two  policies  or 
annuities  with  the  society,  upon  the  life  of  himself  and 
his  wife,  for  £400.  This  was  done,  and  Lane  executed 
a  transfer  in  the  usual  form,  dated  the  23rd  of  Jannaiy, 
185G,  direct  to  the  company,  and  gave  a  cheque  to 
Sheridan  for  £130,  the  difference  upon  the  transaction, 
which  sum  it  appealed  had  been  paid  into  the  Royal  British 
Bank,  the  society's  bankers.  Sheridan  then  gave  Lane 
a  receipt  in  these  terms: — "  Mem. — ^Mr.  George  Lane  has 
this  day  paid  tome  the  sum  of  £400,  by  cheque,  for  the 
purchase  of  two  annuities,  kc.  Signed,  John  Sheridan." 
The  scrip  was  delivered  by  Lane  to  Sheridan,  who  made 
various  entries  in  the  books,  and  said  that  was  all  that 
was  required.  Mr.  Lane  then  received  two  policies  for 
the  grant  of  annuities  for  the  life  of  himself  and  the  life 
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of  his  wife,  and  the  society  paid  seyeral  instalments  in 
respeot  of  these  policies.  Meantime,  a  new  body  of 
directors  having  been  appointed,  and  the  instalments 
falling  into  arrear,  an  action  was  brought  as  to  Mrs. 
Lane's  policy,  but  compromised  by  the  new  board  of  direc- 
tors, who  gave  a  promissory  note  at  four  months,  and  a 
cheqne,  which  was  paid.  From  that  period  Mr.  Lane 
attended  no  meetings,  and  reoeiyed  no  notice  of  any  kind 
untU  the  winding-up  order  was  made.  On  the  1 0th  of  April, 
1855,  a  general  meeting  was  held,  at  which  time  a 
balance-sheet  was  produced,  which  was  afterwards 
printed,  containing  an  account  of  receipts  and  payments, 
liabilities  and  assets,  and  inter  alia  were  items,  £450 
•*  annuity  purchase  money,"  and  £300  "  deposits  returned 
on  shares,"  and  Uie  report,  founded  on  this  balanoe-eheet, 
was  adopted.  It  also  appeared  that  in  Feluruary,  1856,  a 
person  named  Goosey  had  purchased  800  shares  at  £1 
each,  and  returned  them  to  the  offioe  <tf  registsy.  Upon 
these  facts,  Mr.  Lane,  in  the  winding-up,  was  sought 
to  be  put  upon  the  list  of  eontributories,  and  the  matter 
was  adjourned  into  court  for  argumoit. 

Bailjf,  Q.  C,  and  Karslake,  appeared  for  the  official  mana- 
ger, and  contended  that  the  rules  laid  down  in  Orady^s  case, 
11  W.  R,  885,  did  not  apply  to  this.  Ko  general  meeting 
ever  took  place  to  sanction  the  transfer  to  Mr.  Lane, 
which  was  therefore  inralld.  He  was  a  director,  and 
must  be  assumed  to  know  all  the  clauses  in  the  Articles 
of  Aaaooiation;  and  there  was  nothing  to  show  knowledge 
on  the  part  of  the  shareholders  of  what  had  been  done. 

Shehhearcy  for  the  creditors'  representatiye,  relied  on 
the  126th  section  of  the  7  and  8  Yict.  c.  110,  uilder 
which  the  transaction  whereby  Sheridan  received  the 
bonus,  on  the  sale  of  shares  to  the  company,  of  which 
Lane  knew  he  was  the  managing  director,  was  invalid. 

GloMSy  Q,C,t  and  Henrjf  Shebheare,  appeared  fos  Mr. 
Lane,  and  argued  that  in  this  case  so  long  a  time  had 
elapsed  (five  years),  that  without  more  that  was  suffi- 
cient acquiescence  to  bind  the  company.  Mr.  Lane  had 
been  treated  ever  since  the  transf w  as  having  no  interest, 
and  the  compromise  was  an  adoptum  of  whfUi  had  taken 
place.  There  was  evidence  also  to  show  that  these  very 
shitfes  had  been  transferred  to  another  person  (Goosey)  for 
value,  and  there  was  sufficient  on  the  balanoe-eheet  to 
show  the  dealings  with  the  shares.  The  meeting  of 
Aprils  1856,  adopted  and  confirmed  the  transfer,  and  it 
was  clear  tibat  Mr.  Lane  was  not  liable. 

Oases  cited: — Grade's  eA9$  (ante  885);  £xparte  JSyre, 
10  W.  R.  678j  SKortrid§e  v.  B09anqvHy  16  Beav.  84  ; 
6  H.  of  L.  Gas.  297,  8  W.  R.,  428  \  {nam,  Ernest  v. 
NlchoUy)  6  H.  L.  418;  Brotherhood's  case,  8  Jur.  N.  S. 
926;  Clarke  V.  IHwon,  4  Jur.  N.  S.  883}  Buletfs  ease, 
2  J.  &  H.  806. 

KnrDBBSLBT,  y.C,  said  he  thought  Mr.  Lane  ought  to 
be  put  upon  the  Ust  of  contributories.  This  case  having 
ocoiqiied  some  time,  he  had  looked  carefully  into  the 
matter;  and  although  it  was  always  with  a  certain  degree 
of  reluctance  and  regret  that  he  came  to  such  a  conclusion, 
it  was  somewhat  tempered  by  the  reflection  that  if  the 
party  had  only  had  common  sense  he  never  would  have 
placed  himself  in  such  a  position.  [His  Honour  stated 
the  facts.]  The  books  contained  statements  as  to  the 
cheque  drawn  by  Mr.  Lane,  ice,,  which  were  not  the  fact, 
and  this  could  only  be  explained  by  saying  that,  as  to 
this  company  at  least,  nothing  that  ever  was  stated  was 
according  to  the  fact.  Being  required  to  keep  a  register 
of  shareholders,  it  was  never  kept  at  all;  for,  there  being 
a  book  in  which  the  name  of  every  original  shareholder 
had  been  regularly  entered,  with  ihe  shares  he  held,  not 
a  single  entry  had  been  made  since.  At  the  general 
meeting  on  the  10th  of  April,  1856,  it  must  be  assumed 
that  the  balance-sheet  then  produced  was  the  same  as  the 
printed  one.  To  show  the  condition  of  the  company,  this 
was  worthless;  but  it  was  said  that  it  contained  an  item 


of  il450  as  ^annuiiiy  purchase  money,''  and  that  this 
comprised  the  £400  paid  by  Mr.  Lane.  There  was  also 
an  item  of  £300  *'  deposits  on  shares  returned,"  and  this 
was  contended  to  refer  to  his  shares;  but  a  more  effectual 
way  of  concealing  from  the  shareholders  the  true  state 
of  matters  could  not  well  have  been  devised.  What  share- 
holder could  have  an  idea  of  the  purchase  of  diares  by 
the  company  from  such  an  entry?  although  there  appeared 
to  have  been  a  periodical  called  the  Post  Magazine,  which 
might  have  conveyed  information  to  some  shareholders. 
On  the  facts,  the  question  was  whether  the  transfer  from 
Lane  to  the  company  was  valid,  so  Ihat  from  the  date  of 
the  transfer  he  ceased  to  be  a  shareh(^er,  or  still  remained 
one.  First,  his  Honour  would  consider  the  matter  as  if 
it  were  res  Integra.  When  persons  took  shares  in  a  joint- 
stock  company,  whether  as  original  shareholders  or  by 
transfer  from  some  other  person,  they  proceeded — had  a 
right,  and  were  supposed,  to  proceed — upon  this  footing. 
There  were  Articles  of  Association,  or  some  instrument 
which  constituted  the  rules  and  regulations  and  laws  by 
which  the  company  was  governed,  and  which  was  the 
form  of  constitution  of  the  socieiy;  and  th^  knew  they 
were  embarking  in  an  adventure  in  which,  unless  it  was 
a  limited  company,  every  shareholder  staked  the  whole  of 
his  property.  They  knew  this  from  the  nature  oi  it,  and 
that  it  was  impossible  that  such  a  business  could  be  numaged 
unless  it  was  delegated  to  a  few  persons,  and  that  th^  them- 
selves Would  have  nothing  to  do  with  it.  A  shareholder 
must  shut  his  eyes,  and  receive  the  dividends  and  pay  the 
calls.  He  knew  that  the  Articles  of  Association  were,  or 
ought  to  be,  framed  to  protect  him  from  fraud,  and  sub- 
ject him  and  each  shareholder  (while  he  was  such)  to 
liabilities,  and  that  he  had  a  right  to  insist  on  the  ob- 
servance of  all  these— call  them  formalities,  or  what  you 
would.  If  there  was  any  transaction,  with  reroeot  to 
the  concerns  of  the  company,  in  which  one  shareholaer  con- 
curred, which  was,  and  was  known  by  him  to  be,  a  viola- 
tion of  any  of  these  provisions,  every  other  shareholder  had 
a  right  to  say,  as  to  him,  that  the  transaction  was  invalid. 
What  clauses  were  there  here  on  which  a  shareholder 
had  a  right  to  rely?  The  13th  provided  for  holding  an 
annual  general  meeting,  and  there  was  no  question  as  to 
the  time,  so  as  to  make  it  illegal  The  14th  applied  to 
an  extraordinary  general  meeting;  which  by  tiie  15th, 
proprietors  and  holders  of  policies  to  a  certain  amount  had  a 
right,  on  six  months'  written  notice,  to  require  to  be  called 
on  certain  conditions.  By  the  16th,  the  business  to  be 
transacted  must  be  notified;  and  by  the  17th,  thirty 
members  were  required  to  be  present,  holding  certain 
shares,  and  policy-holders  to  a  certain  amount.  The  130th 
clause,  whidi  was  important,  prohibited  the  shareholders 
from  a  right  to  inspect  the  books  unless  five  shareholders, 
holding  a  certain  number  of  shares,  applied;  but  the 
156th  and  157th  were  most  material  The  156th  was 
that,  where  any  holder  of  shares  was  desirous  to  sell  to  the 
directors  his  shares,  he  must  give  notice  at  the  office,  and 
the  board  of  directors  should  purchase,  for  the  benefit  of 
the  society,  and  at  such  price  as  they  should  think  ad- 
visable, such  shares;  and  immediately  on  the  completion 
of  such  purchase,  either  to  the  society  or  trustees  for  the 
society,  the  board  of  directors  should  make  such  alteration 
in  the  register  of  shareholders  as  was  necessary  to  make  it 
appear  that  such  holder  was  no  longer  entitled  to  such 
shares;  and  after  such  alteration  as  aforesaid,  the  board 
of  directors  should  at  any  time,  at  the  requ^  of  such 
holders,  give  to  them  a  certificate,  signed  by  three  direc- 
tors, of  the  entry  and  alteration,  to  be  called  a  certificate 
of  discharge,  and  that  no  holder  was  entitled  to  sell  or 
receive  such  certificate  until  he  had  paid  all  caUs,  Sco, 
So  far,  there  was  a  distinct  authority  to  the  directors  to 
become  the  purchasers  for  the  company  of  shares;  but 
then  came  the  157th,  which  provided  that,  **  notwith- 
standing anything  thereinbefore  contained,  it  should  not 
be  lawful  for  the  board  of  directors,  under  the  powers 
given  to  them  by  the  156th  clause,  to  sell  or  to  pur- 
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cliase  any  shares  without  the  authority  and  sanction  of 
a  general  meeting  of  proprietors  or  members  of  the 
society,  previously  in  that  behalf  obtained."    Suppose  an 
analogous  clause  to  that  were  inserted  in  a  marriage  settle- 
ment— that  the  trustees  might  invest  the  trust  funds  in  the 
purchase  of  real  estate — but,  notwithstanding  that  power, 
they  were  not  to  exercise  it  without  the  consent  of  the 
husband  and  wife,  would  a  Court  hesitate  one  moment 
in  declaring  an  ezerdee  of  that  power  bad  without  such 
consent?  How  important  was  such  a  clause,  and  how  care- 
fully and  regularly  ought  it  to  be  observed;  and  how  could 
any  shareholder  be  deprived  of  the  right  so  given  to  him? 
It  was  not  a  mere  formality,  but  a  matter  of  substance. 
It  was  the  same  as  if,  instead  of  the  power  being  thus 
given  first  and  then  restricted,  it  had  been  that  in  every 
case  of  purchase  by  the  company,  the  consent  of  a  general 
meeting  should  be  necessary.     Every   shareholder  was 
entitled  to   the  benefit  of    that  protection,   unless  he 
had  concurred  in  the  violation  of  it.    What  evidence  was 
there  of  such  meeting  ?    None;  indeed,  there  was  the  evi- 
dence of  Mr.  Knight,  supported  by  the  books,  that  there 
never  was  any  such:  and  Mr.  Lane  himself,  up  to  De- 
cember, 1866,  when  the  negotiation  was  first  entered  into, 
did  not  suggest  that  there  was  any  such.    There  was 
therefore  sufficient  to  satisfy  a  judge  that  none  had  been 
held.  Mr.  Lane  was  not  only  a  shareholder,  but  a  director, 
and  diligently  attended  to  the  management,  and  was  so 
disgusted  and  dissatisfied  with  it  that  he  naturally  wished 
to  retire;  but  he  knew,  or  ought  to  have  known,  the  rules, 
and  the  knowledge  of  the  15Cthand  157th  sections  must 
be  imputed  to  him  as  a  shareholder,  and  d  Jortiori  as  a 
director.     It  was  also  contended  that  the  report  adopted 
at  the  meeting  of  the  10th  of  April,  1856,  which  con- 
tained this  transaction,  was  binding;  but  that  was  made 
subsequently,  and  the  words  of  the  157th  clause  were  "  pre- 
viously in  that  behalf  obtained."    As  to  acquiescence, 
the  report  was  enough  to  blind  anyone  to  the  real  state 
of  the  case;  it  could  never  have  conveyed  the  idea  of  a 
transfer.    With  regard  to  the  length  of  time,  as  was  ob- 
served by  Lord  Cranworth,  length  of  time  did  not  cover 
invalidity,  although  there  might  be  an  ^;r  post  facto  con- 
Fcnt.    As  to  Mr.  Lane  being  restored  to  his  former  posi- 
tion, probably  he  could  get  his  shares  back;  but  all  this 
was  no  argument  against  innocent  parties.    An  argu- 
ment raised  by  Mr.  Shebbeare  was  of  such  considerable 
weight,  that  had  there  not  been  other  grounds,  on  that 
ground  alone  he  (the  Vice-Chancellor)  would  have  con- 
sidered Mr.  Lane  liable — namely,  under  the  1 2Cth  section 
of  the  7  &  8  Vict.  c.  110 — that  knowing  it  was  a  sale  to 
the  company,  and  that  Sheridan   was  the    managing 
director,  and  that  Sheridan,  in  that  character,  would  not 
act  as  agent  of  the  company,  he  received  a  bonus,  which 
he  could  not  do,  and  therefore  the  transaction  was  in- 
valid.   That  alone  was  sufficient  to  show  that  the  trans- 
action could  not  be  upheld,  because  he  enabled  Sheridan 
to  pocket  £30.    It  might  be  said  what  was  the  harm  if 
Lane  paid  it;  but  Sheridan  made  the  company  pay  £300, 
Lane  only  receiving  £270.     So  far,  if  there  were  no 
authority  upon  the  cases,  Mr.  Lane  would  be  liable;  but 
there  were  two  cases  upon  which  he  was  clearly  liable, 
namely,  Shortridge  v.  Bonsanqttet  (uH  «/j?.)  ;  and  Orady^t 
case,  in  this  very  society.     His  Honour,  of  course,  would 
adopt  those  decisions,  although,  if  he  had  an  independent 
opinion,  he  probably  would  not  hesitate  to  express  it.     But 
neither  of  those  cases  were  adverse  to  the  grounds  of  their 
present  decision.    The  Lord  Chancellor  proceeded  on  the 
same  footing;  and  when  he  used  the  word  "  formality,"  he 
could  never  have  meant  a  mere  trivial  matter,  but  exactly 
the  contrary,  showing  what  he  meant  by  using  the  word 
"  presume."     And  here  was  something  that  it  was  neces- 
sary he  should  presume  or  infer,  and  in  the  absence  of 
evidence  that  this  Court  must  assume  that  which  was 
necessary  to  grive  it  validity  did  take  place,  and  the  Lord 
Chancellor  considered  the  question  of  acquiescence.    The 
decision  here  was  not  in  the  least  opposed  to  6rady*8 


cage  ;  and  his  Honour  was  persuaded  that  if  it  had  been 
before  the  Lord  Chancellor,  he  would  have  taken  the 
same  view  under  the  circumstances.  His  Honour  was, 
therefore,  obliged  to  come  to  the  conclusion  that  Mr. 
Lane's  name  must  be  put  upon  the  list.  Costs  of  all  par- 
ties out  of  the  estate. 

Solicitors — Scott;  Peckham, 


V.C.K.  Mobs  r.  Stbbs  (1).    July  28,  29,  30. 

Joint-stoch  company  (limited) — Iftjvnction — Potter  to 
iss^te  preference  shares —  Ultra  vires —  General  ponrer  t^ 
increase  capital  and  alter  regulations, 

A  joint-stock  company  (limited)  have  power  to  borrtffr 
money,  and,  by  resolution  at  a  special  meeting  to  he  con- 
vened with  fourteen  days*  notice,  to  increase  the  capital 
by  issuing  new  shares;  and  also,  by  resolution  of  thnc- 
fourths  of  the  shareholders  at  an  extraordinary  meeting, 
to  alter  and  make  new  regulationf,  A  special  meeting 
was  held,  at  which  a  resolution  was  passed  to  is$ue  prefe- 
rence shares, — 

Held,  that  the  issue  of  preference  shares  was  beyond  the 
powers  of  the  company,  and  an  injunction  was  granted  to 
restrain  them,  till  the  hearing. 

In  this  case  an  interim  order  was  obtained  on  the  21st 
of  July  CO  restrain  the  directors  of  the  Strand  Musio  Hall 
Company  (Limited) — viz.,  the  Hon.  F.  H.  Fitzhardinge 
Berkeley,  Messrs.  Stevens,  Magnus,  Britten,  Lawrance, 
and  others — ^m  issuing  preference  shares.  The  cafe 
now  came  on  upon  a  motion  for  an  injunction  to 
restrain  such  issue,  and  from  accepting  or  receiving  calls 
in  respect  of  such  preference  shares.  The  defendant, 
Robert  Syers,  was  the  projector  of  this  oompuay,  which 
was  incorporated  on  the  4th  of  July,  1862,  with  a  nominal 
capital  of  £25,000,  in  2,500  shares  of  £10  each.  Seven 
persons,  who  took  one  share  each,  subscribed  the  Articles 
of  Association,  which  contained  186  clauses,  and  the  d5th 
clause  was  as  follows: — 

**  The  company,  in  special  meeting,  may  authorise  the 
borrowing  of  such  sum  or  sums  of  money,  and  on  such 
terms  and  conditions  as  they  may  think  fit^  and  may  also, 
by  the  resolution  of  a  special  meeting,  to  be  wmvened  by 
not  less  than  fourteen  days'  notice,  to  be  sent  by  the 
general  post  to  every  shareholder,  stating  the  object  for 
which  such  meeting  is  to  be  held,  increase  the  capital  of 
the  company  by  the  issue  of  new  shares,  which  shares 
shall  be  of  such  nominal  value  and  subject  to  such  con- 
ditions as  to  the  payment  of  calls  in  proportion  of  inrolltB 
as  may  be  determined  on  by  the  resolution  creating  the 


»> 


same. 

And  by  the  55th  clause  it  was  provided  that — 

"  The  company  may,  from  time  to  time,  by  resolution 
passed  by  at  least  three-fourths  of  the  votes  of  the  share- 
holders present,  personally,  at  an  extraordinaiy  meeting', 
alter  or  make  new  provisions  in  lieu  of  or  in  addition  to 
any  regulations  of  the  company,  whether  contained  in 
these  articles  or  not." 

The  company  was  registered  under  the  Joint  Stock 
Companies'  Registration  Act,  and  had  an  office,  345, 
Strand,  and  the  defendants  became  directors,  and  had 
acted  as  such  ever  since.  A  prospectus  was  issued,  and 
the  plaintiff  applied  for  and  was  allotted  fifty  shares.  In 
October,  1862,  a  printed  circular,  called  a  special  report, 
was  issued,  stating  the  plans  of  the  company  as  to  build- 
ing, &c.,  and  on  the  1  Gth  of  May,  1863,  a  general  meeting 
was  convened  by  notice  for  the  28th.  The  meeting'  took 
place,  and  resolutions  were  passed  as  to  the  aooounts  and 
balance-sheet.  The  notice  also  referred  to  a  special  meet- 
ing to  be  held  immediately  afterwards,  for  the  purpose  of 
issuing  preference  shares  to  the  amount  of  £25,000.  The 
plaintiff  alleged  that  neither  of  the  resolutions  as  to  the 
balance-sheet  nor  the  preference  shares  was  carried;  bnt 
that  the  chairman  declared  them  to  have  been  carried , 
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»lthoiLg:li  the  show  of  hands  was  against  them,  and  the 
plaintiff  and  others  entered  a  written  protest  against  it; 
tihat  on  the  29th  of  Jane  a  speoial  meeting  was  held  to 
confirm  the  former  resolutions  so  alleged  to  have  been 
carried,  when  the  chairman,  the  moment  the  clock  struck 
one,  read  and  pnt  them  to  the  Tote,  and  declared  them 
carried,  not  waiting  for  the  assembling  of  the   share- 
holders, when  the  plaintiff  and  others  again  protested 
ligainst  such  condnct,  and  subsequently  held  a  meeting  of 
i^ir  own,  and  passed  several  resolutions,  which  dediured 
the  proceedings  of  the  chairman  and  directors  discour- 
teous, the  former  proceedings  inyalid,  and  that  the  issue 
of  jireferenoe  shares  should  be  restrained.   Kotwithstand- 
Ing  this,  the  directors  had  issued  letters  of  allotment  of 
preference  shares,  and  this  bill  was  filed.  It  also  appeared 
^that  there  was  an  agn^eement  between  the  defendant 
Syers  and  the  company  as  to  the  lease  of  the  company's 
premises  from  the  Marquis  of  Exeter,  whereby  certain 
moneys  were  paid  and  certain  shares  were  transferred  to 
fkim  which  had  got  into  the  hands  of  some  of  the  directors, 
and  a  question  was  made  whether  as  to  these  they  (such 
directors,  were  not  trustees  for  the  company.    After  the 
case  had  been  opened  stating  the  above  facts,  his  Honour 
suggested  that  the  case  might  be  argued  on  the  point 
^nrhether  there  was  a  right  to  issue  preference  shares  under 
the  Articles  of  Association. 

A  preliminary  objection  as  to  the  frame  of  the  suit  was 
-taken,  but  reserved  by  his  Honour  until  the  case  was 
heard. 

Glaste,  Q.C.f  and  C,  Loeock  Wehh,  appeared  for  the 
plaintiff. 

BosBburgh  and  Fry,  for  Mr.  Syers. 

Smnbnme,  for  the  Hon.  P.  H.  Fitzhardinge  Berkeley. 

Osborne,  Q.C.,  and  Street,  for  Mr.  Stevens. 

JBaUy,  Q.C,  and  George  Murray,  for  Mr.  Magnus. 

Speed,  for  Mr.  Britten. 

Sleigh  (of  the  common  law  bar),  for  Mr.  Lawrance,  the 
secretary. 

Cases  cited: — Ednard$  v.  Shrewsbury  and  Birmingham 
JRaUway  Chmpany,  2  DeG.  &  Sm.  537;  York  and  North 
Midland  Hailivay  Company  v.  Hudson,  IG  Beav.  490, 
1  W.R.  187;  JBeeh  v.  Kantoromicz,  8  K.  &  J.  231;  New 
Brunswick  and  Canada  Railway  v.  Mvggeridge,  4  Drew, 
4>86,  7  W.  E.  369. 

KiNDERSLEY,  Y.O.,  Said  that  although  various  questions 
might  arise  at  the  hearing,  he  should  confine  himself  to  this 
question  at  present.  It  appeared  to  him  that  there  was 
not  power,  under  the  Articles  of  Association,  in  the  di- 
-rectors  or  the  company  to  create  or  issue  shares  of  a  pre- 
ferential nature,  entitling  the  holder  to  payment  of 
dividends  in  priority  to  the  other  shareholders.  The  lan- 
guage of  the  only  section  (the  35th)  which  bore  upon 
this  question  was,  that  the  directors  might  increase  the 
capital  by  issuing  new  shares,  which  should  be  of  such 
nominal  value  as  might  be  determined  on.  That  was 
the  only  clause  which  authorized  that  being  done,  but  it 
did  not  authorize  the  issuing  preferential  shares.  It  was 
isaid  that  under  the  55th  clause  the  directors  of  the  com- 
X>any  had  power  to  alter  any  of  the  regulations,  which,  if 
80  altered  as  to  give  the  power,  then  it  might  be  done; 
and  that  it  had  been  done  by  the  resolution,  which  did 
authorize  the  issuing  of  the  preference  shares.  That  was 
not  so.  If  this  was  a  meeting  held  for  the  purpose  of 
altering  the  regulations  and  giving  power  to  the  directors 
or  the  body  at  large  which  did  not  necessarily  previously 
exist,  there  must  have  been  due  notice  of  what  was  in- 
tended to  be  done  to  make  that  binding,  and  that 
had  not  been  done.  All  the  proceedings  at  the  meet- 
ing might  have  been  perfectly  regular,  and  his  Honour 
did  not  mean  to  restrain  the  company  from  hold- 
ing any  meetings  they  thought  fit  to  call,  or  to  do  what 
they  pleased;  nor  did  he  mean  to  ezprese  any  opinion  as 


to  what  might  be  done  with  respect  to  any  other  form  of 
issuing  shares;  but  he  would  grant  an  injunction  to  re- 
strain, till  the  hearing  or  further  order,  the  directors 
from  creating  or  issuing  any  share  or  shares  entitling  the 
holders  or  holder  thereof  to  the  payment  of  dividends  in 
priority  to  any  other  shareholders. 

A  discussion  then  ensued,  ending  in  the  rest  of  the 
case  standing  over  until  Michaelmas  Term. 

Speed  then  asked  for  Mr.  Britten's  coBts,  on  the  ground 
that  he  had  made  an  affidavit  only  relating  to  his  own 
shares,  with  respect  to  which  no  relief  could  be  asked 
against  him. 

EiKDEBSLET,  Y.C,  Said  he  would  read  it  through  with 
that  view. 

July  30. — EiNDEBSLEY,  Y.C.,  said  he  had  read  through 
the  affidavit,  and  was  of  opinion  that  Mr.  Britten  was  not 
entitled  to  his  costs. 

Solicitors,  Robinson,  Webster,  Jf*  Robinson;  W.  C.  Brvt^ 
ton;   Walker  ^  Ttcyford;  C.  P.  Froom;  Eyre  4*  Lawson, 


V.  C.  Z.  July  30,  31 ;  Aug  1 . 

Moss  r.  Stebs  (2). 

Practice — Printed  bill — Omission  to  file — Ex  -pv^rte  appli- 
cation— Costs, 

Where  tlie  fourteen  days  within  which  a  printed  copy 
of  the  bill  must  be  filed  under  Consolidated  Order  ix.,  rule 
4,  had  been  allowed  to  expire  by  reason  of  forgetfulness 
and  pressure  of  business  on  the  part  of  tlte  plaintiffs 
solicitor,  the  Court  allowed  tJic  written  copy  of  the  bill  to 
be  restored,  and  a  printed  copy  to  be  filed  nunc  pro  tunc, 
the  plaintiff  paying  the  costs  of  tlie  application. 

Such  an  application  cannot  be  made  ex  parte. 

A  written  copy  of  the  bill  in  this  case  was  filed,  and  the 
usual  undertaking  g^ven  to  file  a  printed  oopy  within 
fourteen  days,  which  expired  on  the  29th  of  July.  Copies 
of  the  bill  were  printed  and  furnished  to  the  defendants' 
solicitors,  and  were  used  on  either  side  on  the  hearing  of 
a  motion  for  an  injunction,  which  occupied  the  Court  for 
the  greater  part  of  the  28th  and  29th  of  July  (see  the  last 
case).  The  clerk  of  the  plaintiff's  solicitor,  who  had  re- 
ceived instructions  to  file  the  printed  bill,  and  who  had 
made  a  note  in  his  diary  that  the  bill  was  to  be  filed  on 
the  29th,  was  unexpectedly  called  into  the  country,  and 
omitted  accidentally  to  file  the  printed  bill,  or  to  mention 
to  his  employer  that  the  time  was  due  for  filing  it.  On 
the  30th  of  July  the  plaintiff's  solicitor  attended  at  the 
office  to  file  interrogatories,  under  the  impression  that 
the  printed  bill  had  been  filed,  when  he  was  informed  at 
the  office  that  the  bill  not  having  been  filed,  the  written 
bill  had  been  taken  off  the  file  pursuant  to  the  Consoli- 
dated Order  ix.,  rule  4. 

Olasse,  Q.C.,  and  C.  Loeock  Webb,  moved  ex  parte  for 
leave  to  file  a  printed  bill  as  on  the  29th  of  July,  and  his 
Honour  made  the  order. 

A  printed  bill  was  accordingly  filed  on  the  same  day. 
On  the  sitting  of  the  Court  the  following  morning,  his 
Honour  stated  that  he  had  received  a  communication 
from  the  Clerk  of  Records  and  Writs  on  the  subject,  and 
that  notice  of  motion  ought  to  have  been  given  to  the 
defendants. 

Olasse,  Q.C.,  and  C.  Loeock  Webb,  again  mentioned 
the  case  on  the  same  day,  and  referred  to  certain  unre- 
ported cases  which  they  had  obtained  from  the  Registrar's 
books,  from  which  it  appeared  that  similar  orders  had 
been  made  ex  parte  {Mold  v.  Wheatoroft,  M.  R.  Nov.  5, 
1859,  M.  144;  Lyon  v.  PhiUips,  Y.  C.  S.  1859,  L.  139; 
Warren  v.  Fumival,  Y.  C.  S.  June  13, 1862). 

Knn>EBSLET,  Y.C,  referred  to  Ferrand  v.  The  Corpo- 
ration of  Ga4ford,  21  Beav.  422,  affirmed  on  appeal  8  0e 
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Br.  M.  &  a.  93,  4  W.  R.  3o0,  and  said  that  applicatkm  had 
better  be  made  to  the  Lord  Chancellor. 

The  counsel  for  the  plaintiff  then  applied  to  the  Lord 
Chancellor,  who  was  of  opinion  that  notdoe  should  be 
given,  and  gave  leave  to  serve  notice  of  motion  for  the 
same  day  before  the  Vioe-Chanoellor,  provided  the  consent 
of  his  Honour  should  be  obtained.  Applicaticm  was  ac- 
cordingly made  to  his  Honour,  who  gave  leave  to  serve 
notice  of  motion  for  the  foUowing  day.  Notice  was 
thereupon  g^ven  and  a  letter  sent  with  it,  offering  to  pay 
the  defendants  such  costs  as  had  been  incurred  on  the 
motion,  but  stating  that  if  the  defendants  appeared  they 
would  do  so  at  their  own  risk,  or  the  plaintiff  would  ob- 
ject to  their  having  the  costs  of  appearance. 

Aug.  1. — OUugCy  Q.C.y  and  C,  Locock  Wehh,  now  ap- 
peared for  the  plaintiff,  and  contended  that  the  case  came 
within  Ihrand  v.  The  Corporation  of  Bradford,  vibi  twp., 
and  that  they  were  entitled  to  the  order,  and,  under  tJie 
oirounistances,  the  defendants'  costs  of  appearance  on  the 
motion  ought  not  to  be  allowed. 

Baily^  Q.C.y  Oihome^  Q.C,  Speedy  Swinburne,  Box- 
hurghy  Street^  Ifry,  and  Q,  Murray y  appeared  for  several 
defendants. — ^They  contended  that  the  leave  to  file  the 
printed  bill  should  not  be  granted,  and  that,  under  the 
General  Order  in  question,  the  defendants,  on  the  written 
bill  being  taken  off  the  file,  were  entitled,  without  any 
further  order,  to  recover  costs  of  the  suit  against  the 
plaintiff;  that  the  order  for  an  injunction  was  a  nullity 
if  pronounced  after  the  bill  had  been  taken  off  the  file, 
and  ought  not  to  be  set  up;  and  in  any  case  the  defen- 
dants were  entitled  to  the  costs  of  the  present  application. 

EiNDEBSLET,  Y.C,  Said  that  i^ter  he  had  made  the 
order  on  the  ex  parte  application,  Mr.  Murray,  one  of  the 
record  and  writ  clerks,  had  had  an  interview  with  him, 
and,  after  consideration,  he  was  of  opinion  that  the  order 
ought  to  have  been  made  on  an  ex  parte  application;  and 
he  directed  that  an  application  should  be  made  to  the 
Lord  Chancellor,  who  took  the  same  view.  At  the  same 
time,  he  had  directed  that  all  things  diould  remain  in  the 
office  in  statu  quo.  The  6th  section  of  the  15  &  16  Vict, 
c.  86,  which  introduced  the  practioe  of  printed  bills,  re- 
ferred to  cases  of  pressure,  such  as  ne  exeats,  injunctions, 
cases  of  infants,  &c.,  and  that  great  injustioe  might  be  done 
tmless  it  was  allowed  at  once  to  file  a  written  bill,  not 
waiting  for  the  printing,  and  it  therefore  enacted  that  a 
written  bill  might  be  filed,  provided  that  within  fourteen 
days  a  printed  one  was  filed,  and,  in  consequence  of  that 
Act,  the  General  Orders  of  ^e  7th  of  August,  1852,  and 
the  order  on  this  subject,  become  the  4th  role  of  the  9th 
Consolidated  Orders;  and  it  was  the  duly  of  the  officer, 
without  waiting  for  any  application  of  anyone,  to  take 
the  written  bill  off  the  file  on  the  expiration  of  the  four- 
teen days.  The  defendants  were  then  entitled  to  all  the 
costs  of  the  suit.  That  was  a  very  stringent  order,  axid 
showed  how  strictly  the  Lord  Chanoellor,  who  signed  and 
assisted  in  framing  these  Ordem,  felt  the  necessity  Of 
imposing  the  undertaking  of  filing  the  printed  bill  within 
the  fourteen  days,  by  the  severe  penalty  attached  to  its 
non-performance,  which,  remarkably  enough,  was  for  the 
benefit  of  the  defendants,  who  did  not  appear  to  have 
suffered  from  the  omission;  but  there  was  the  express 
direction,  so  that  the  moment  the  written  copy  was 
taken  off  the  file,  the  defendants  acquired  a  right  to  have 
the  costs  of  the  suit  paid  to  them.  If  the  matter  were 
res  Integra,  his  Honour  would  hesitate  a  great  deal  before 
he  would  decide  that  this  Court  had  a  right  to  deprive 
the  defendants  of  that  right;  but,  on  the  other  hand,  it 
had  jurisdiction  to  dispense  with  the  exigency  of  the 
severily  of  the  General  Orders  in  special  cases.  He  "Was, 
however,  leKeved  from  deciding  the  question  by  the 
opinion  of  the  Master  of  the  Bolls  and  the  Lords  Jds- 
tioes  in  the  case  of  Jblerrand  v.  The  Oorporaiion  qf  Brad' 
fifrd.    He  (the  Yice-ChaaoeUor)  had  been  famished  with 


a  copy  of  the  order  in  that  oase^  as  drawn  up, 
appefured  that,  the  fourteen  days  having  expired,  ^le 
genoy  of  the  order  was  disp^Med  with,  and  that  ovder 
was  affirmed.  The  question  thecelore  was,  whether  tbave 
was  a  slip  here,  as  in  that  case;  or  whether  tlie  otrovm- 
stances  here  justifled  the  Court  in  aaying  that,  ao^iritfe- 
standing  that  -deoisioii,  the  authorily  did  not  sspp^ 
There  tiie  omission  was  caused  by  the  iUaesB  of  ^ 
senior  deik,  w4ueh  sceaitad  Moh  «  peesotte  on  the 
rest  of  tiie  offiee,  that  one  of  the  junior  oleidm,  whoae 
duty  it  was  to  have  filed  the  printed  biU,  Umg^i,  to  do  it^ 
and  tfaatwas  ooiifiidcBed>aaeh  a'8lH>  that«^ee«rtof  jwAioe 
would  relieve  agahut  He«e  the  elozk  whose  «h^ylt 
was  stated  that  he-was  obUg^  to  leave  Loudon  en  the 
veiy  day,  on  busiiieBi  of  his  em{)loyer,  and  forgot  to  foti- 
mate  to  him  that  it  had  not  berai  done  until  alter  the 
exinzation  of  the  lourteen  days,  and  4^e  motion  had 
made  and  the  injanotion  geanted.  It  iqqseared  to 
Honour  that  that  was  just  the  same  kind  of  slip  as  had 
been  made  there:  a  certain  pressure  oooorred,  and  it  was 
forgot.  In  one  sense  it  was  culpable — the  merely  itm- 
getting;  but  in  the  other  it  was  venial,  being  underprea- 
sure  ol  ciroumstanoeB;  and,  thereftnre,  the  Court  anut 
come  to  the  same  condunon  as  the  Master  of  the  BoUa 
and  the  Lords  Justices  arrived  at  in  the  case  referred  te. 
The  only  difference  was,  that  here  the  order  for  the  in- 
junction was  made  meanwhile,  and  it  was  eatd  to  have 
been  made  when,  in  fact,  there  waa  no  suit,  and 
therefore  the  Court  had  no  jurisdiction,  and  therefote  the 
order  was  a  nullily.  However  that  might  be,  the  Court 
would  leave  to  the  defendants  the  responsibiMtyof  acting 
upon  it  if  they  thought  fit;  but  the  question  now  was, 
whether  the  Court  waa  to  <Mrder  a  i)rinted  hill  to  be  filed 
nwM  pro  tune;  it  bemg  uimeoesHizy  to  determine  what 
was  the  effect  of  the  omission — ^whether  the  order  for  the 
injunction  was  a  nullity  or  not,  that  not  being  any  rea* 
son  why  a  printed  bill  i^hoold  not  be  filed.  Whichever 
way  it  could  be  regarded,  the  order  must  be  the  same  as 
in  Ferrand  v.  The  Corporation  of  Bradford — ^tfaat  is^ 
notwithstanding  the  expiration  of  the  fourteen  days,  the 
written  bill  which  had  been  taken  off  the  file  might  be 
restored  to  the  file,  and  a  printed  copy  reeeived  and  filed, 
to  be  dated  on  tiie  28Ui  of  Jtdy.  With  respeot  to  the 
costs,  it  was  not  a  motion  of  oourse,  but  on  the  merits, 
and  the  Court  must  be  satisfied  to  deprive  the  defendants 
of  the  right  whioh  they  had.  They  olearly  had  not  only 
a  right  to  be  served,  but  to  appear  and  be  heard,  and  the 
Court  was  actually  taking  from  them  tiieir  right  to  oests, 
they  not  knowing  what  the  merits  were  until  they  ap- 
peaored.  The  plaintiff,  therefore,  must  pay  the  ooats  of 
this  application. 

SoUdtota,  W,  C,  Brvtten;  i29Mww»,  WehtUr,  ^  liMmr 
son;  Walker  ^  Ikgf&rd;  C,  P.  Df^o&m;  Eyre  ^  Lamsa/^, 


^•m^ 


I.C.         Be  'BzJsnsfSLL.-^Bx  parte  Mobqan.    July  18. 

Bankruptoy'-^ihrrisdietUm — Registrar  sitting  on  Mus^  pf 
eonimissioner-^Banhruptey  Act,  1849,  t.  27. 

Where  the  registrar  sits  on  behalf  of  the  Cbmmissitmgr, 
it  should  appear  on  the  face  of  the  order  that  he  wms 
authorised  so  to  do. 

This  was  a  motion  by  way  of  ajq)eal  from  a  decision 
of  Mr.  Thring,  the  EegiBtrar  of  the  Court  of  Bankruptpy 
at  Liverpool,  made  on  behalf  of  the  official  and  trade 
assignees  of  S.  P.  PenneU,  a  bankrupt,  that  the  claim  of 
Messrs.  Sioh^  &  Alexander  lor  the  sum  of  £824  19s.  8d. 
against  the  estate,  might  be  disallowed,  and  the  proof 
expunged. 

On  the  18th  of  November,  1862,  the  daim  of  Measis. 
Sichel  &  Alexander  had  been  allowed  by  Mr.  Registrar 
Thring,  who  was  acting  in  the  absenoe  of  the  Commiraioner 
and  tk^deoision  was  i^iheld  by  the  Lord  Chancellor  on  the 
14thof  Fehnuu;y,wh^  hewevai^  expteaoedadonbt  whether 
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fresh  evidence  might  not  be  pupdnced  leading  to  a  diffe- 
rent oondnsion. 

Fresh  evidence  was  sobsequently  prodnoed,  and  the 
application  to  expnnge  the  proof  was  made  on  the  29th 
of  Hay,  before  Mr.  Thring,  in  the  absence  of  the  Commis- 
sioner, and  an  order  was  made  on  the  29th  of  May  by 
Mr.  Thiing  dismissing  the  ^;>plication. 

€.  BummU  a]Hp6M8d  f^  thft  aaaigoaes^  ia  aag^ozt'^i  tbd- 
appeal. 

The  LosD  GBAHCBftLOB  inquired  how  it  waft  tft»t  tite 
<ja00  was  heavd  before'  tits  Registrav. 

C,  Ruisell  referred  to  the  27th  section  of  the  Bank- 
TT^>tcy  Act,  1849,  by  which  it  is  provided  that  any 
'Registrar  may  act  in  the  place  of  the  Commissioner 
**  during  vacation,  or  daring  the  illness  or  absence  Uobl 
any  other  reasonable  cause  of  the  Commissioner/'  By 
the  44th  Order  of  1849,  it  is  provided  that  *' except  in 
cases  of  emergency,  the  natmss  whereof  shall  be  entered 
on  the  proceedings,  no  Begistrar  shall  sit  or  act  for  any 
OoxnmissiocLer  withoat  the  express  request  in  writing  of 
«iich  or  some  otiier  oommissbner."  There  was  no  state- 
ment to  this  effect  on  the  record  in  this  inatanoek 

lAttle  mp^^mxad  fox  MeaBz&  Sioihel  U  AlexaodMV  ia  sup- 
port of  the  Begistnyr'B  oidev. 

TheLoBDGHAMCBLLOft  said  that  he  felt  it  tobehis  dnty 
to  see  thflb  tkaee  oedacs  weie  properly  macke;  aad  it  was 
essential  not  only  that  the  order  shoold  be  pcoperljmade, 
but  that  it  ehonld  show  on  the  face  of  it  that  it  was  properly 
made.  There  was  nothing  on  the  record  in  this  instance 
to  show  that  the  Commissioner  was  absent  **  from  illness 
or  any  other  reasonable  cause,"  or  that  the  Begistrar  had 
been  eocpuMjtfj,  in  writing,  requested  te  act  for  him.  If 
the  ovder  had  been  made^  as  one  of  tiie  learned  oavmaeL 
had  suggested,  by  consent,  then  t^ere  was  no  appeal.  He 
eoBld  not  allow  ai^  further  inegularities  in  these  mat- 
tere;  and  he  eertainfy  could  not  aot  upon  the  oxder  at 
present. 

After  some  farther  discossion,  it  was  arranged  that  a 
ooznmunication  should  be  made  to  the  Commissioner,  to 
ascertain  whether  the  Begistrar  had  been  duly  authorised 
to  aot  for  him;  and  if  not,  that  the  matter  should  be 
referred  back  to  the  Commissioner. 

Solicitors  for  the  asaigaeas,  l4fftn$  <$*  You»^,  agents  for 
TateSf  LiveipoeU  for  the  creditors,  Ckutdr  ^  Co.,  agenta 
lor  Ha4gh  Sf  IhamSy  Liverpool. 


LJ. 


Bacchus  r.  Gilbee. 


July  IT. 


VnU —  Congtruc^ifm — Security — Discretion  of  trvtteet. 

A  tettator  hy  his  wiU  game  certain  benefits  te  A.  and 
her  children^  on  oondUien  that  on  her  marriage  her  in^ 
tended  huebamd  shenid  **  well  and  effeetuaUg,  and  te  the 
good  liking  of  hie  trusteee,  settle  or  secure  te  be  paid  for  the 
ieeue  of  the  marriage^**  an  equal  sum. 

The  intended  hmsdand,  with  the  ap^srebatien  of  the  trup> 
teee,  gave  his  bond  for  the  reqmred  amoumt. 

Held  (reeereing  the psdgmewt  of  Mndertieg^  V,C.)jthat 
the  bond  so  approeed  woe  a  eatisfaotien  of  the  condition 
contained  in  the  wilL 

This  was  an  appeal  from  an  order  of  Yice-Chancellor 
Xindersley,  on  two  petitions,  whereby  the  Yice-Chancellor 
declared  the  issue  of  Captain  and-  Mrs.  Baeohns  not  entitled 
to  a  fund  ixi  Court  (see  the  prenous  report,  ante  846). 

The  words  of  the  will,  upon  which  the  point  in  ques- 
tion turned,  were  as  follows: — ^*^And  upon  the  further 
trust  that  in  case  the  said  Eliza  Arthur  should  intermarry 
with  any  person  of  good  character,  having  property  equal 
in  value  to  the  said  £8,000  Three  per  Cent.  Bank  Annui- 
ties, and  such  intended  husband  shall,  prior  to  the  solem- 
nization of  such  marriage,  efliootually,  and  to  the  good 
Hkiag  of  my  said  tnutMs^  settle  er  eeowe^  to*  be  peUI  to 


or  for  the  use  of  the  issue  of  such  marriage,  such  sum  or 
sums  of  money  as  shall  be  equal  to  the  provision  here> 
inafter  by  me  made  for  such  issue,  then  that  they,  my 
said  trustees,  and  the  survivors  and  survivor  of  them,  and 
the  executors,  administrator,  and  assigns  of  such  sur- 
vivor, shall  assign  and  transfer  unto  and  amongst  the 
child  and  childr^i  of  such  marriage  the  following  propor- 
tions of  the  said  £8,000  Three  per  Cent.  Bank  Annuitiea,** 
&o. 

The  SoUdtor-ffeneral,  Glasse,  Q.C,  Joshua  WtUiame, 
and  Jfart^n,  for  the  appellants,  couteoded  that  the  trustees 
had  full  disoretioa  as  to  the  nature  of  the  security  to  be 
given  1^  the  intended  husband.  They  cited  IkUey  v. 
Desbouveric,  2  Atk.  261,  1  &  2  Vict.  3. 110,  s.  12. 

Baihfy  Q.Cy  A.  Smith,  Ferrers,  and  Upten,  for  parties 
claiming  under  the  gift  over,  cited  Wilkes  v.  Steward 
G.  Coop.  6;  Strange  v.  Smithy  Amb.  263. 

KinoHT  Bbuce,  L  J. — The  testator  intended,  when 
this  young  lady  should  many,  to  settle-  or  secure,  to  or 
for  the  benefit  of  the  issue  of  the  marriage,  such  sum  or 
sums  of  money  as  should  be  equal  to  the  provision  there- 
inafter by  him  made  for  such  issue;  that  provision  was 
not  to  eacoeed  £8,000  in  the  Three  per  Cents.  If  there 
should  be  only  one  child  who  should  attain  majority,  or 
marry,  the  provision  was  to  be  limited  to  £2,000  Three 
per  Cents.;  and  if  more  than  (me  child,  the  provision  was 
to  be  only  £1,000  Three  per  Cents,  for  each  diiM  that 
should  attain  maj<»ity,  or  marry.  The  amount,  there- 
fore, was  uneevtaoa,  accept  that  it  was  not  to  exceed 
£8,000  irfc  any  event.  If,  therefore^  the  intended  husband 
had  been  required  to  settle  £8,000  Three  per  Cents.,  it 
might  be  still  oonaiderably  more  than  was  wwited  for  any 
purpose  of  equality.  Now,  the  intended  husband,  who 
was  to  de  this^  was  to  be  a  person  of  good  charactw, 
which  this  g^itieman  was,  and  he  was  to  be  a  person 
haxring  a  property  equal  in  value  to  £8,000  Three  per 
Cents.,  whioh,  as  I  understand  the  matter,  he  is  proved  to 
have  beea;  and  then  a  person  of  this  description,  who 
was  to  settle  an  amoimt  equal  to  the  provision  made  for 
the  child  or  children  of  the  marriage.  What  he  was  to 
do  was,  before  the  solemnization  of  the  marriage,  well 
and  effeotually,  to  the  good  liking  of  the  trustees,  to  settle 
or  secure  to  be  paid  what  I  have  mentioned..  He  gave 
the  bond  that  has  been  mentioned,  without  fq>propriating 
or  setting  apart  any  property  whatever.  Looking  at 
what  he  was,  and  the  nature  of  the  provision  intended 
to  be  made,  the  trustees  having  approved  of  what  was 
done,  I  am  of  opinion,  according  to  the  true  interpreta- 
tion of  this  wiU,  to  the  whole  of  whioh  we  must  lodk  be- 
fore construing  any  part  of  it,  he  did  well  and  effectually, 
and  to  the  good  liking  of  the  trustees,  secure  to  be  paid 
to  or  for  the  benefit  of  the  issue  of  the  marriage  the  sum 
whi(^  was  to  be  secured.  Coming  to  this  conclusion,  I 
think  we  need  not  go  into  the  questions  in  the  case,  in  Sir 
George  Cooper's  Beports,  as  to  the  general  rules  and  juri»- 
dictaon  with  reference  to  the  nature  of  investments  that 
trustees  are  bound  to  make  or  accept.  It  ai^pears  to  me 
that  under  this  will  the  condition  is  fulfilled,  and  the  two 
children — it  seems  there  were  but  two — beoome  entitled 
to  a  sum  of  £1,000  Three  per  Cents,  each,  under  the  pro- 
visions of  the  will. 

TuiBVBB,  ImT. — ^I  think  so  too.  It  seems  to  me  that 
the  object  of  this  settlement  of  the  testator  was  to  provide 
for  the  issue  of  l^e  marriage  a  reasonable  security  for  the 
sum  which  he  himself  had  provided  for  that  issue;  and  I 
think  that  he,  by  this  will,  meant  that  the  trustees  should 
ezerdse  a  discretloa  as  te  what  should  be  a  good  and 
^footual  security.  He  has  plainly  given  the  trustees 
a  discretion  whether  they  will  have  the  fimd  settled  or 
saoured,  aad  I  thmk  he  meant  te  leave  everything  in 
their  disoretion.  If  not,  I  do  not  see  why  he  has  inserted 
the  wofds  <*  and  to  the  liking  of  my  said  trustees."  If  he 
'  intended  that  theii»  shouia  braa  lAaetaite  aettiesient  ov^ 
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a  perfect  unimpeachable  securiiy  in  eveiy  case,  he  might 
as  well  have  left  out  the  words  "  and  to  the  good  liking 
of  my  said  trustees."  Then  the  will  would  have  said 
that  they  shall  well  and  effectually  settle  or  secure  to  be 
paid  this  sum  of  money.  I  think  he  has  left  it  in  the 
discretion  of  the  trustees.  I  think  it  was  within  their 
power  to  say  what  security  they  would  require,  and  I 
think  BO  the  more,  having  regard  to  the  language  of  the 
testator,  and  the  particular  provisions  in  favour  of  the 
issue  which  are  contingent  on  the  number  of  children 
which  there  might  be.  I  think,  therefore,  without  at  all 
affecting  any  of  the  authorities  upon  the  question,  which 
do  not  seem  to  bear  upon  a  case  of  this  description,  that 
there  is  here  a  sufficient  compliance  with  the  direction 
contained  in  the  wilL 

Solicitors,  Odx  Jjr  Stone;  Marten,  Thonuu,  ^  HoUami; 
Crowder  ^  Maynard;  Upton,  Johnson,  ^  Upton^ 


L.J. 


June  28;  July  25. 
HowELLS  r.  Jenkins. 

Wm—Election. 

A  testator  being  entitled  to  a  moiety  of  two  farms,  T. 
and  P.,  of  tvki4!k  one-fourth  belonged  to  W,,  and  the  re- 
maining fourth  to  L.,  devised  his  farm  T.  to  W.  and  E,,  and 
gave  tfiem  £200  towards  rebuilding  and  repairing  it,  and 
devised  his  farm  P,  to  A.  and  «/. 

L,  conveyed  his  interest  (after  his  own  life)  to  A,  and  J. 

Held,  that  W,  must  elect  to  take  either  under  or  against 
the  will;  and  on  W.  electing  to  take  against  the  will. 

Held,  that  the  interest  which  W.  might  have  taken 
under  the  will  must  be  apportioned  between  the  disap- 
pointed devisees  under  the  will,  in  proportion  to  the  bene- 
fits of  which  they  had  been  deprived  by  the  election* 

This  was  an  appeal  from  a  decree  of  Yice-Ohancellor 
Wood,  under  the  following  circumstances: — ^The  object  of 
the  suit  was  to  compel  the  defendant,  William  Jenkins,  to 
elect  to  take  either  under  or  against  the  will  of  Lewis 
Jenkins,  dated  the  27th  of  January,  1847,  at  which  time 
the  testator  was  entitled  to  one  moiety  of  two  farms, 
called  Tyr-y-wain  and  Pedola;  Llewelyn  Jenkins  to  one- 
fourth,  and  William  Jenkins  to  another  fourth,  under 
the  will  of  William  Jenkins,  deceased.  Lewis  Jenkins, 
being  entitled  to  a  moiety  as  aforesaid,  made  his  will,  by 
which,  after  sundry  specific  bequests,  he  devised  and  be- 
queathed all  his  real  and  personal  estate,  money,  securi- 
ties for  money,  and  other  propert«y  whatsoever  which 
he  might  die  possessed  of,  to  his  wife,  until  her  decease 
or  second  marriage;  and  from  and  after  her  decease,  or 
second  marriage,  he  devised  and  bequeathed  the  same  to 
his  brother  Llewelyn  for  his  life;  and  from  and  after  his 
decease,  he  devised  and  bequeathed  his  property  in 
manner  following: — As  to  his  farm  called  Tyr-y-wain, 
he  devised  the  same  unto  and  between  William  Jenkins 
and  Elizabeth  Jenkins,  as  tenants  in  common;  and  he 
directed  that  in  case  either  William  or  Elizabeth  should 
die  without  leaving  lawful  issue  at  the  time  of  his  or  her 
death,  the  share  of  the  one  so  dying  should  go  to  the 
other  of  them;  and  he  bequeathed  unto  and  between 
William  and  Elizabeth  Jenkins  the  sum  of  £200,  towards 
rebuilding  and  repairing  the  house,  out-houses,  and 
other  buildings  on  his  said  farm,  Tyr-y-wain;  and  as  to 
his  farm  called  Pedola,  and  his  two  leasehold  houses  at 
Dowlais,  he  devised  and  bequeathed  the  same  unto  his 
nieces,  Ann  Jenkins  and  Jennett  Jenkins,  as  tenants  in 
common;  and  he  directed  that  in  case  either  Ann  or 
Jennett  should  die  without  leaving  lawful  issue  living 
at  the  time  of  her  death,  the  share  of  the  one  so  dying 
of  the  said  farm  and  houses  should  go  to  the  other  of 
them;  and  he  gave  all  the  residue  of  his  real  and  per- 
sonal estate,  after  the  decease  or  seccnd  marriage  of  his 
wife,  and  the  death  of  Llewelyn  Jenkins,  unto  and 
between  his  said  nephew  and  nieces,  William,  Elizabeth, 
Aon,  and  Jennett^  share  and  share  idike. 


The  testator  died  shortly  after  the  date  of  Ms. 
will,  and  by  a  deed  datedT  the  28th  September,  1847^ 
Llewelyn  Jenkins  conveyed  all  his  interest  in  the  two 
farms  of  Tyr-y-wain  and  Pedola  to  the  use  of  himself 
for  life,  with  remainder  to  the  use  of  Ann  Jenkins,  the 
widow,  for  life,  with  remainder  to  the  testator's  nieces,  Ann 
and  Jennett,  as  tenants  in  common  in  fee;  but  if  either 
should  die  without  leaving  lawful  issue  living  at  the  time  of 
her  death,  her  share  was  to  go  to  the  survivor.  Llewelyn 
Jenkins  died  in  the  lifetime  of  Ann  Jenkins,  the  widow, 
intestate  and  without  issue.  Ann  Jenkins,  the  widow, 
died  in  November,  1858.  The  bill  was  filed  by  Ann  and 
Jennett  Jenkins,  who  claimed  under  the  deed  of  Sep- 
tember 28th,  1847,  all  the  interest  of  Llewelyn,  viz.,  one- 
fourth  of  Tyr-y-wain  and  Pedola ;  and  under  the  will 
of  Lewis,  the  remainder  of  Pedola^  in  case  the  defendant 
William  should  elect  to  take  under  the  will  of  Lewis;  or 
if  he  should  elect  to  take  against  the  will,  then  they 
claimed  compensation  out  of  the  one-fourth  of  Tyr-y- 
wain  devised  to  William.  The  legal  estate  of  both  pro- 
perties was  outstanding.  The  Yice-Ohancellor  considered 
that  the  g^ift  of  the  two  farms,  without  any  reference  to 
the  fact  that  the  testator  was  only  entitled  to  a  moiety^ 
and  coupled  with  the  grift  of  £200  towards  rebuilding 
and  repairing  the  premises  at  Tyr-y-wain,  was  sufficient 
to  put  the  defendant  William  Jenkins  to  his  election. 
The  case  is  reported  at  length,  2  Joh.  &.  Hem.  706. 

WUleook,  Q.a,  and  F,  J,  Wood,  for  the  appellant. 

W,  M,  James,  Q.C.,  and  ^ed/£^,  for  the  plaintiffs,  were 
not  called  upon. 

Their  Lordships  affirmed  the  decision  of  the  Vice- 
chancellor. 

July  25. — The  case  having  been  again  mentioned  on 
the  minutes,  and  William  Jenkins  having  in  the  meantime 
elected  to  take  against  the  will,  the  following  order  wa& 
made: — The  defendant  William  Jenkins,  by  his  counsel^ 
electing  to  renounce  all  benefits  given  or  devised  to  him 
by  the  will  of  Lewis  Jenkins,  this  Court  doth  declare  that 
three-fourth  parts  of  the  farm  called  Pedola  belong  to  the 
plaintiffo,  and  the  remaining  one-fourth  thereof  belongs 
to  the  defendant  William  Jenkins;  and  that  one- 
fourth  of  the  farm  called  Tyr-y-wain  belongs  to  tho 
plaintiffs,  and  one  other  fotuih  part  thereof  belongs 
to  the  defendant  William  Jenkins,  and  that  one  other 
fourth  part  thereof  belongs  to  the  defendant  Elizabeth 
Jenkins,  subject  to  the  limitation  in  the  said  will  con- 
tained of  the  last-mentioned  one-fourth  to  the  defendant 
William  Jenkins,  in  the  event  of  the  death  of  the  said 
Elizabeth  Jenkins  without  leaving  issue  living  at  the 
time  of  her  death. 

Direct  an  inquiry  what  are  the  respective  values 
of  the  one-fourth  of  the  farm  called  Pedola,  of  wchih 
the  plaintiffs  have  been  deprived  by  the  election  of 
the  defendant  William  Jenkins,  and  of  the  vested  in- 
terest of  the  defendant  Elizabeth  Jenkins  in  one-eighth 
of  the  farm  called  Tyr-y-wain,  and  her  contingent  inte- 
rest in  one  other  eighth  part  of  the  same  farm,  of  which 
she  has  been  deprived  by  the  Hke  election. 

Order  that  all  the  estate  and  interest  to  which  the  de- 
fendant William  Jenkins  would  have  been  entitled  in  the 
said  farm  called  Tyr-y-wain  under  the  said  will,  and 
which  has  been  renounced  by  him,  be  apportioned  between 
the  plaintiffs  and  the  defendant  Elizabeth  Jenkina,  in 
proportion  to  the  values  found  upon  the  said  inquiiyc 

Solicitor  for  the  plaintiff,  Th4mas  Clarke. 

Solicitors  for  the  defendants,  BeU,  Brodriek,  ^  BeU. 


I. J.  June  30;  July  1;  Aug.  I. 

The   Attobney-General  r.  The   Poetrevb,  Alder- 
men, AND  BUBGESSES  OF  AvON. 

Practice — Amendment, 
A  plaintiff  who  has  no  title,  at  the  time  of  the  filing  of 
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his  billy  to  the  relief  Bought  for,  cannot  mahs  out  a  title  by 
means  of  fact*  which  have  subsequently  happened,  and 
ithiehhate  been  introduced  into  tlie  bill  by  amendment. 

In  a  suit  for  the  execution  of  a  trust,  persons  claiming 
adversely  to  the  trust  are  not  proper  parties. 

This  was  an  appeal  by  the  defendants,  the  portreve, 
aldermen,  and  burgesses  of  Avon,  from  a  decree  of  the 
Master  of  the  Bolls,  reported  ante  709. 

BaggaUay,  Q,C.,  and  W,  Pearson,  for  the  informant 
(the  respondent). 

Selwyn^  Q.C.,  Speed,  and  Everitt,  for  the  appellants, 
argued  fhsA  at  the  time  of  the  filing  of  the  information 
there  was  no  trust  affecting  the  property  of  the  old  cor- 
poration, and  that  the  relator  having  no  title  to  sue  at  the 
time  of  filing  the  information,  could  not  rely  wholly  on 
a  title  which  had  accrued  subsequently. 

The  following  cases  were  cited: — Tonkin  v.  Lethbridge, 
Coop.  43;  PUkington  t.  Wignall,  2  Mad.  240;  Pritchard 
V.  Draper,  1  Buss.  &  My,  191 ;  Corporation  of  Arundel  v. 
Bolmes,  4  Beay.  325. 

Aug.  1. — ^TuBNEB,  L.  J.,  said  that  as  it  was  satisfactorily 
proved  that  at  the  time  of  the  filing  of  the  bill,  which 
was  prior  to  the  granting  of  the  new  charter,  the  pro- 
perty of  the  appellants  (except  the  Market-house)  was 
subject  to  no  trust  whatever,  the  Attorney-General  had 
no  loeus  standi,  and  no  title  to  sue.  Even  if  a  trust  had 
been  created  by  the  new  charter,  the  Attomey-Qeneral 
oould  not  avail  himself  of  it  in  the  present  suit.  The 
power  of  adding  new  matter  by  amendment  was  g^ven 
by  stat.  15  k  16  Vict.  c.  86,  only  in  those  cases  where  a 
supplemental  bill  could  have  been  filed  under  the  old 
practice;  but  a  supplemental  bill  was  the  continuation, 
not  the  commencement,  of  a  suit,  and  it  was  contraiy  to 
the  practice  of  the  Court  to  allow  a  plaintiff  to  seek,  either 
by  amendment  or  supplemental  bill,  relief  to  which  he 
was  not  entitled  at  the  time  of  the  filing  of  the  original 
bilL  The  right  of  the  relator  was  limited  to  the  execu- 
tion of  the  trusts,  if  any,  created  by  the  charter;  and  as 
the  appellants  claimed  adversely  to  that  trust,  they  were 
not  proper  parties  to  a  suit  for  carrying  the  trusts  into 
execution.  The  only  authority  to  the  contrary  was  the 
case  of  Talbot  v.  Lord  Radnor,  3  My.  ic  K.  252,  which 
had  been  constantly  disapproved  of,  and  had  not  been 
followed.  Another  objection  to  the  decree  of  the  Master 
of  the  Bolls  was,  that  it  was  not  the  province  of  a  court 
of  equity  to  declare  the  legal  effect  of  an  Act  of  Parlia- 
ment. As  regarded  the  Market-house,  a  trust  had  been 
created  by  the  Act  of  1848,  and  the  granting  of  a  lease 
on  a  fine,  at  a  nominal  rent,  was  dearly  a  breiioh  of  trust 
which  must  be  restrained  by  mortgagors.  The  rest  of 
the  information  must  be  dismissed  without  costs,  and 
there  could  be  no  costs  of  the  appeaL 

Kkioht  Bbuce,  L.J.,  concurred. 

Solicitors,  Loftus  ^*  Young  ;  Jtowland  4'  Hacon, 


L.J,  May  8;  June  12,  20;  Aug.  4. 

COLYEB  r.  COLYEB. 

Pawley  v,  Colyeb. 

Mortgage — Redemption — Rigltts  of  tenant  for  life  of  the 

mortgaged  estate, 

A  mortgagee  is  not  compellable  to  transfer  a  mortgage, 
or  to  convey  the  legal  estate,  othemnse  than  to  the  parties 
entitled  to  the  equity  of  redemption  according  to  their 
interests, 

A  petition  by  the  tenant  for  Itfe  of  the  mortgaged  pro- 
perty,  in  a  suit  between  parties  interested  in  the  first  and 
second  mortgages,  for  a  transfer  of  tlie  mortgages  on  pay- 
ment into  court  of  the  moneys  secured  by  them,  dismissed 
with  costs. 

This  was  an  appeal  from  an  order  of  Vice-Chanoellor 


Kindersley,  on  a  petition  by  Mr.  Pawley,  the  tenant  for 
life  of  the  equity  of  redemption  of  certain  mortgaged 
premises,  in  a  suit  between  parties  interested  in  the  first 
mortgage,  for  liberty  to  pay  the  amount  of  the  first  mort- 
gage into  court,  and  for  a  transfer  of  the  security.  The 
suit  of  Chlyer  v.  Colyer  was  instituted  by  Mary  Colyer 
(since  deceased),  the  wife  of  James  Colyer,  against 
Charles  Colyer,  the  surviving  trustee  of  a  settlement 
under  which  Mary  Colyer  was  entitled  for  life,  with  re- 
mainder to  her  children,  for  an  account  of  the  trust  property, 
which  included  two  sums  of  £800  and  £800,  which 
formed  the  first  mortgage  on  the  property.  A  second 
mortgage  for  £2,200  was  vested  in  James  Colyer,  who 
had  taken  possession.  Pawley,  the  mortgagor,  had  died, 
having  demised  the  mortgaged  premises  to  his  wife,  Mrs. 
Pawley;  for  life,  with  remainders  over.  Jamefr  Colyer 
had  received  the  whole  of  the  rents,  and  alleged  that  they 
were  insufficient  to  keep  down  liie  interest;  and  Mrs. 
Pawley,  being  unable  to  obtain  any  surplus,  instituted  tho 
suit  of  Pawley  v.  Colyer  in  the  Bolls  Court  for  a  redemp- 
tion of  both  the  mortgages;  but  having  no  means  of  her 
own  to  pay  them  off,  she  desired  to  transfer  them  to  other 
parties  who  were  willing  to  advance  the  required  sum  on 
the  transfer.  With  this  view  she  presented  the  above-men- 
tioned petition  in  the  suit  of  Colyer  v.  Colyer,  which  was 
dismissed  with  costs.     (See  the  report  ante  587.) 

On  the  appeal  coming  before  the  Lords  Justices  it  was 
adjourned,  to  allow  the  suit  of  Pawley  v.  Colyer  to  be 
heard  simultaneously,  so  as  to  admit  of  one  order  being 
made  in  both  suits. 

J.  Pearson  for  Mrs.  Pawley. 

Southgate,  Q.C.,  and  Marten,  for  new  trustees  of  the 
settlement  appointed  in  the  suit  of  Colyer  v.  Colyer, 

Karslahe  for  Charles  Colyer,  the  surviving  trustee. 

Aug.  4. — ^TuBNEB,  L.J. — ^This  case  comes  before  us  on  a. 
petition  by  Mrs.  Pawley,  the  tenant  for  life  under  the  will 
of  Mr.  Pawley,  of  certain  estates  subject  to  several  mort- 
g^ages,  of  which  the  first  is  vested  in  Charles  Colyer,  as 
trustee  for  the  children  of  James  Colyer,  and  the  second  is 
vested  in  James  Colyer  himself.  The  first  suit  relates  only 
to  the  trusts  for  the  children  of  James  Colyer.  The  second 
is  a  suit  by  Mrs.  Pawley,  for  the  redemption  of  both  the 
mortgages.    A  petition  was  presented  in  the  first  suit, 
asking  that  the  plaintiff,  Mrs.  Pawley,  might  be  at  liberty 
to  pay  into  court  the  sums  of  £800  and  £800,  representing 
the  first  mortgage,  and  that  Charles  Colyer,  the  trustee, 
might  transfer  the    mortgage  to  the   plaintiff.      This 
petition  was  heard  before  Vice-chancellor  Kindersley,  and 
dismisBed  with  costs,  and  is  now  brought  before  us  by 
way  of  appeaL    The  other  suit  of  Pawley  v.  Colyer  comes 
before  us  by  consent  on  the  original  hearing.    The  first 
question  is,  whether  the  petition  was  properly  dismissed » 
I  am  df  opinion  that  it  was.    The  case  of  James  v.  Biov, 
3  Sw.  241,  is  decisive  against  what  is  asked  by  the  peti- 
tion.   It  is  there  said  that  a  mortgagee  may  refuse  to 
convey  the  mortgaged  premises  to  any  one  who  was  to 
become,  by  that  conveyance,  mortgagee  or  assignee  of  the 
mortgagee,  the  reason  assigned  being  that  no  mortgagee 
can  be  compelled  to  place  another  person  in  his  stead  as 
mortgagee.    There  is  no  contract  to  transfer  the  mort- 
gage, and  in  the  absence  of  contract  I  am  at  a  loss  to  see 
on  what  ground  the  mortgagor  can  compel  the  mort- 
gagee to  transfer.    The  contract  is  to  re-convey  to  the 
mortgagor  or  his  assigns,  and  this  is  all  that  the  mort- 
gagee is  compellable  to  do.    It  was  argued  on  the  part  of 
the  petitioner  that  she  could  not  safely  pay  the  money  to 
Charles  Colyer,  on  account  of  the  proceedings  in  this  suit. 
But  the  Miswer  to  this  is,  that  the  petitioner  is  not  entitled 
to  make  the  payment.    The  petition  was  without  foun- 
dation, and  was  rightly  dismissed  with  costs.    There  re- 
mains the  question,  what  decree  ought  to  be  made  in  the 
redemption  suit.    There  is  no  question  as  to  the  parties. 
Firsts  there  is  Charles  Colyer  in  respect  of  the  first  mor^ 
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gage ;  secondly,  James  Colyer  in  respect  of  the  second 
mortgage ;  and  thirily,  the  parties  entitled  under  the 
will  of  Mr.  Pawley.  OharleB  Colyer  claims  also  a  ohar^e 
on  the  mortgage  of  James  Ck>lyer.  Under  these  cironm- 
Htances,  the  right  oomse  in  framing  the  decree  seema  to 
be— *firsty  to  deal  with  the  case  as  if  the  plaintiff  were  not 
merely  tenant  for  life,  but  tenant  in  fee.  Assuming  the 
parties  to  be  so  entitled,  there  is  no  difficulty,  the  only 
unusual  direction  being  to  direct  an  account  of  what  is  due 
to  Charles  Colyer  on  his  alleged  charge  on  the  mortgage  of 
James  Colyer.  Of  course  there  must  also  be  an  aooount 
of  the  rents  and  profits  received  by  James  Colyer.  The 
next  question  is»  what  is  to  be  done  by  reason  of  the 
plaintiff  being  only  tenant  for  Ufa  The  plaintiff  alleges 
that  the  rents  are  more  than  sufficient  to  keep  down  the 
interest;  whether  they  are  or  not  will  appear  by  tiie 
aooount.  If  they  are,  the  plaintiff  will  be  entitled  to 
Btaad  In  the  place  of  Hxe  mortgagee  for  the  surplus,  and 
there  will  be  a  dedaraition  to  that  effect.  A  re^sonvey- 
anoe  must  be  directed  to  the  limitations  of  the  will.  This 
must  be  provided  for  by  the  decree.  I  have  thought  it 
right  to  offer  these  suggestions,  but  I  think  the  case  is 
one  which  it  will  be  right  to  mention  on  the  minutes, 
when  we  mi^  dispose  of  the  case  as  to  the  costs  of 
the  redemption  suit,  as  to  which  we  will  hear  the  parties. 

Knight  Bbuc£,  L.J.,  concurred. 

Solicitors,  Fiercer;  Davidson,  and  Carr. 


M.B.  April  23,  24;  May  22. 

Young  r.  Kbill. 

Ship — Chartering  hy  agent — Lien  for  expenses  a7id 

commission. 

A  person  in  N&m  Brtmsmok  employed  an  agent  in 
London  to  charter  a  number  of  vessels  for  the  removal  of 
a  quantity  of  deals  from  the  former  places  which  were  to 
he  consigned  to  the  agent  for  sale,  A^  in  breach  of  the 
rontractf  consigned  the  ships,  and  forwarded  the  bills  of 
lading^  to  another  person* 

Held,  that  the  agent  had  a  lien  on  all  tJte  cargoes  for 
the  expenses  and  pecuniary  loss  actually  incurred  by  him 
under  the  contract  in  respect  of  each  of  tJie  vessels;  and 
that  he  was  accordingly  entitled  to  stay  the  proceeds  of 
one  of  the  cargoes,  before  it  had  been  transmitted  by  the 
consignee  to  the  shipper,  until  the  wJiole  of  such  expenses 
had  been  paid  to  him;  but  that  he  was  not  entitled  to  any 
lien  for  commission  or  profits  which  he  miglU  have  earned 
if  tlie  cargoes  had  been  duly. consigned  to  him. 

The  object  of  this  suit  was  to  enforce  certain  cUima  of 
the  plaintiffs,  David  Hill  Tonng  and  Frederick  Dealtcy 
Lewin,  merchants  in  London,  against  the  proceeds  of  the 
cargo  of  a  ship  called  the  CatHnka.  In  January,  I860, 
the  defendant  William  Gilbert,  who  carried  on  the  bnat- 
ness  of  a  lumberer  at  Shediao,  in  New  Brunswick,  being 
largely  indebted  to  the  defendant  Samuel  Neill,  who  re- 
sided at  St.  John's,  in  the  same  province,  it  was  arranged 
between  them  that  a  large  quantity  of  deals  possessed  by 
Gilbert  should  be  shipped  to  England,  and  consigned  for 
sale  to  an  agent,  and  l^t  the  produce  of  the  sale,  or  part 
of  it,  should  be  received  by  Keill  in  liquidation  of  the 
debt.  A  Mr.  Crane,  of  St.  John's,  who  waa  about  to  pro- 
ceed to  England,  was  employed  to  cany  out  this  arrange- 
ment, the  authority  to  him  being  contained  in  a  letter 
dated  the  13th  January,  1860,  writt^i  and  delivered  to 
him  by  Neill,  which,  so  far  as  material,  was  as  follows: — 
*'  Dear  Sir, — ^Tou  are  herel^  authorised,  while  in  Bog^ 
land,  to  sell  on  oontcact,  on  my  aooount,  through  a  good 
responsible  agent,  tiiree  million  superficial  feet  of  spruce 
and  pine  deiJs,  to  average  seoond  quality,  deUveced  at  the 
poet  of  Shediao  the  ensuing  spring,  in  the  customary 
manner.  The  proceeds  the  agent  will  plaoe  to  my  oiedit, 
my  drafts  at  ninety  days  to  be  aooepted  by  him  fat  tiie 
several.  aoMunt  ol  eaoh  cargo  on  hflnding  bill  of  ladiof^ 


For  all  not  sold  on  contract  you  are  aatboasaed  to  chairter 
vessels  to  remove  them."  Crane  hiding  oome  to  EngUmd, 
applied  to  the  plaintiff  Young  to  act  as  agenli  for  carry- 
ing out  the  ancangement,  and  on  the  14tii.  Febmaiy, 
1860,  delivered  to  him  the  afbnaaid  letter  of  Neill,  to-, 
gether  with  the  following  letter  written  by  Crane  to  the 
plaintiff: — "Dear  Sir, — In  conformity  with  the  aJbove 
instructions,  I  hereby  authorise  you  to  arrange  by  sale  on 
contract  or  charter  for  the  removal  of  the  deals  named." 
At  tile  same  time  Orane  informed  Young  that  the  average 
value  of  the  deals  was  40s.  per  1,000  supmrfioial  fee%  aad 
it  was  agreed  that  NeiU  should  be  at  liberty  to  diMi*  bDla 
upon  the  plaintiff  to  the  extent  of  30a.  per  1,000  feet,  to 
be  acoepted  by  the  plaintiff  and  paid  out  of  the  paodnoe 
of  the  sales,  and  that  the  surplus  prodttije  should  be  held 
for  Gilbert  It  was  afterwards  found  to  be  too  late  in 
the  season  to  sell  the  deals  on  omoiamA  in  Englaind,  and 
Crane  authorised  Young  to  charter  and  send  out  veaaela 
to  Shediao  for  the  removal  of  the  deals,  which  were  to  be 
consigned  to  Young  for  sale.  Nine  vessels  were  aoooad- 
ingly  chartered  and  sent  out,  of  which  eight,  including 
the  Cathinha,  duly  arrived,  the  ninth  being  lost. 

The  defendant  Gilbert  tcanamitted  t^  biUs  of  lading 
ol  all  the  ships,  except  the  Cathinka,  to  Neill,  upon  liie 
imderstanding  tiiat  he  would  f orwaid  them  and  oonatgn 
the  cargoes  to  the  plaintiflfti,  aooozding  to  the  arrange 
ment  with  than;  but,  instead  of  so  doings  NeiU  seai  tite 
bills  and  oonsigned  theoargoea  to  Haaars.  Barnes  it  Son, 
of  Briatf^  who  received  them  and  accounted  for  them  to 
Neall,  no  part  of  the  proceeds  being  i^»plied  in  repaying- 
to  the  phdntiffb  their  disbuneBMnta.  Upon  being  in- 
formed <rf  this,  Gilbert  determined  to  consign  the  Oathinka 
and  send  the  1»11  of  lading  to  the  plaintifls  without  the 
intervention  of  Neill;  but  by-  an  ordecmade  in  August^ 
1860,  by- the  Supreme  Court  of  New  Bnmswic^  in  a  suit 
instituted  by  Gilbert  against  Neill,  in  whi<^  tdie-only 
questioB  was  one  of  aoeount  between  them,  and  to  which, 
the  pJaintifllB  were  not  partieB,  it  waa  direoted  tha^  the 
bill  of  lading  should  be  deUveied  to  Messrs.  Wiggins- ft 
Co.,  merohante  in  New  Bmnswiok,  and  that  they  should 
oonsign  the  ^p  and  cargo  to  their  own  oorrespondenta 
in  Bngland  for  sale.  Hiey  were  aooordingly  cosaigiied, 
with  the  biU  of  lading,  to  the  defendants  Boyaom  A& 
Tagart^  by  whom  the  cargo  was  sold,  producing,  after 
payment,  of  ^cpenses,  £615. 

The  plaintiffs  had  inourred  liabilities  and  diaboxaed 
mon^  in  dhactering  the  vessels  and  insurance,  and  had  en- 
tered into-  arrangements-  with  brokers  and  nterohante  for 
dispoeing  of  the  deals  on  arrival  in  England.  They  had 
also  acoepted  MUb  drawn  by  G£n)ert  under  the  agieo 
ment,  and  had  supplied  him  with  merdianc^^  upon  an 
agreement  that  it  diould  be  paid  for  out  of  the  prooeeds 
of  the  cargoes.  They  filed  thn  bill  in  1861,  claiming  a 
lien  on  the  fund  of  dS^15  in  the-  hands  of  Boyson  and 
Tagart,  for  the  expenses  and  liabilities  inomxed  by  them 
under  the  agreement  of  agency  and  consignment  for 
chartering  and  insuring  and  otherwise,  and-  also  for  com- 
mission on  the  cargoes  of  the  eight  vessels.  They  like- 
wise claimed  damages  from  Neill  for  breach  of  the  agree- 
ment, which  th^  songht  to  add  to  their  lien. 

It  was  stated  by  tlM  defendant  Neill  that  the  agree- 
ment between  himself  and  Gilbert  waa  that  the  whde  of 
the  proceeds  of  the  shipments  should  be  remitted  to  him 
(Neill),  and  that  he  never  authorised  or  sanctioned  the 
alleged  arrangement  between  Crane  and  Young,  by  which 
part  of  such  prooeeds  were  to  be  received  \fj  Gilbert,  and 
that  the  proceedings  of  Crane  and  tiie  plaintiff^  were  in 
other  respects  at  varianoe  wildi  the  authority  given  by 
him.  It  was  further  contended  on  his  part,  and  that  6t 
Boyson  and  Tagart,  that  the  proceeds  of  tha  cargo  of  the 
Cathinha  were  shown  by  ^e  evidence  to  have  liaen 
actually  paid  or  credited  in  account  by  the^  last-named 
defendants  to  Stephen  Wiggins,  tiie  receiver  i^ypointed 
1iy  the  Court  of  New  Brunimick  prior  to  the  15th  A^nrii, 
18fiI^wiMna&iaj«MfcianliidbaMi  9DHDM.ia  tUa^Bdft 
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zeBtvaining  Boyson  and  Tagazt  from  partiiig  with  the 
fazid;  and  that  oonseqirantly  it  was  now  held  by  Wiggins, 
sabjcct  to  the  order  of  the  Ceurt  of  New  Bnmswiok,  and 
tiie  jnriadiction  of  this  C!oQrt  was  thereby  ousted. 

On  the  part  of  the  defendants,  it  was  argaed  that  the 
plaintifPfl*  claim,  if  any,  was  a  legal  one  fer  breach  of 
oontract;  that  the  lien  claimed  oonld  only  arise  from 
custom  or  contract;  that  they  had  no  general  lien  by 
eiutom,  i^Aoe  th^  Inid  not  the  poasoooion  eltlier  of  the 
■hips  or  the  tills  of  lading,  whioh  latter  had  nerer  eome 
to  their  luuids;  and  that  to  croaite  a  specific  Uen  by  con- 
tNi0t,  it  was  tteeeesazy  to  show  something  atmoimting  to 
an  equitable  assignment  of  the  cargo,  of  whi<^  tiietre 
WIS  no  evidenee.  It  was  further  azgoed  that  the  lien  at 
any  rate  conld  mot  extend  beyond  the  expenses  facnired 
in  respect  of  the  Cathinks. 

On  the  p«!t  of  the  plalnAifis  it  was  argued  that 
there  was  a  elear  coatradt  tlMt  the  caigoes  shonld 
be  consigned  to  them,  and  that  Ihey  should  leceive  the 
proceeds,  and  pay  themselves  their  expenses  and  com- 
mission; that  this  gave  them  a  right  to  stop  the  proceeds 
before  they  reached  the  hands  of  Keill;  and  that  there 
was  no  difference  between  intercepting  the  bill  of  lading 
before  it  reached  a  wrong  destination,  in  which  case  it 
was  clear  that  the  €k>iirt  woold  interfere  and  intercept 
the  i>roceeds  of  the  cargo  before  thc^  were  actoally  paid 
away. 

BaggaUay,  Q,C,^  and  WeVord,  far  the  plailitfffB. 

Stlwjfn,  Q.C.,  and  Rohimon,  iOt  Utit  defettdsokt  Neill. 

«/.  ff,  Pahwr,  Q.C^  and  B,  Lang  tor  the  deiendants 
Boyson  and  Tagart,  snpported  ^e  case  of  NeiH  Theiy 
xefisned  to  B%im  v.  Carvaiha,  4  Hy.  &  Gr.  690,  and 
mck»Um  T.  JKnmoin,  6  Madd.  47. 

TfaeHA9TBB  ov  *PHfe  BOLLs  Said  he  had  no  donbt 
tiiat  the  mon^  was  in  the  hands  of  Boyson  &  Co.  when 
the  injunction  was  graivted.  ffiis  Honour  then  examined 
the  ^iAence  on  this  pohrt.]  Assuming,  therefore,  the 
plaintiff  to  be  right  on  ihe  point  of  law,  the  Coort 
must  deflj^ly  order  payntent  into  court  of  the  fund, 
Mid  NsU'uiu  the  dedtondsnts  Neill  and  Ollbcsrt  from  takiixg 
any  steps  for  obtaining  payment  of  it  into  the  other 
oourtw  He  tfaould,  howerer,  hear  a  teply  as  to  t^e 
plaintiffs'  claim  to  ^etsazgo,  snd  take  time  to  look  into 
the  aotiiortties,  us  the  X)Ohit  was  one  of  considerable 
difficulty,  and  required  to  be  fully  eonsidered.  'He  also 
expressed  his  opiikon  upon  tiie  CTidenoe  that  the  agree- 
ment entered  into  by  Onme  wltii  t^  plaintlflii,  whether 
originally  authorised  b?  TMSSL  or  not,  was  afterwards 
Bui^e  known  to  and  was  aequleeeed  in  by  him,  «nd  that 
he  was  bound  theiehy. 

BaggaUa^  in  reply. 

Ifay  22.-^The  IfadRBS  Of*  isu  Bollb  stated  the  facts, 
and  the  etlteiee  beasiag  on  the  quwltons  of  fast  in  dis- 
pute, as  to  which  he  again  ajipieiwd  his  opinion,  to  the 
effeotahove«tated,ia<«tour«f  thepklntiff^.  As  to  the 
ifueitkm  of  law,  it  had  been  argued  by  the  defendaatB 
that  the  plaintdfis  had  put  4heir  oase  on  one  of  three 
gfounds— namely,  either  as  a  suit  for  specific  perfarmanoe, 
m  for  damages  for  a  breadh  of  contmet,  or  for  a  lien*— 
and  that  they  failed  in  alL  He  agreed  that  it  could  not 
be  put  as  a  bill  for  speoifio  peiformanee,  since  the  con- 
Iraot  could  not  now  be  vpeoifioally  performed.  He  also 
thei^ht  that  U  the  bill  shnply  sought  damages  f <nr  a 
hraaoh  of  wmtraet  it  could  net  be  sustained,  and  that  a 
#evrt  of  law  was  the  proper  tzibonaL  But  %  indepen- 
dently of  ihis,  the  plaintiffs  had  a  lien,  tiiey  might  he 
entitled  to  add  to  that  lien  any  damages  which  th^y 
■dght  oMain  for  bieaeh  of  eontMet.  Unlets,  therefore, 
th^  had  eome  charge  on  the  fund,  the  biQ  must  fafl.  Be 
4hmight  they  had  some  chazga  If  the  Oftkimka  had 
heen  the  only  ^vessel  ehavtered,  ihey  were  aaihoiised  to 
ineur  SE^wisea  hot  ebatrtsihig  her,  in  oenaMeMikton  vf 
whkh  they  west  to  hae«  4he  vesiri  totn^gfaed  tath«n. 


Neill  knew  of  and  sanctioned  this.  His  Honour  assumed 
that  some  expenses  must  be  properly  incurred  by  some 
one;  if  by  the  consignee  hinuelf,  he  was  clearly  entitled 
to  a  Men;  if  by  some  x^^reon  other  than  the  con- 
signee, but  who  advairaed  numey  •for  the  purpose 
with  the  consent  of  the  principal,  he  was  entitled  to 
a  lien  if  he  could  arrest  the  proeeeds  of  the  cargo 
before  they  came  to  tiie  hands  of  the  shipper.  He 
was  of  opinion  that  NeiU  could  not  take  the  proceeds 
of  this  cargo  without  paying  the  expenses  incurred  in 
leqMct  of  it.  In  all  this,  he  assumed  that  the  cargo  was 
the  pwiperty  of  NeilL  If  it  belonged  to  Gilbert,  no 
question  arose.  The  same  principle  would  apply  to  the 
proceeds  of  the  other  cargoes.  But  the  contract  as  to 
them  all  was  one  entire  contract,  and  the  Ckmrt  would 
not  ^portian  it,  or  marshal  the  cargoes;  so  that  if  one 
cargo  was  insufficient  to  pay  the  expenses  incurred  in 
respect  of  it,  while  the  others  were  more  than  sufficient^ 
the  whole  would  be  liable.  The  plamtiffs  were  therefore 
entitled  to  stay  the  pcooeeds  of  all  the  oazgoes,  f6r  the 
amount  of  all  adyanoes  and  dbbursements  made  \Fg 
them  under  the  agreement  with  Crane,  and  to  ta^  to 
that  lien  all  loss  and  damage  sustained  hy  reason  of  the 
breach  of  contract.  By  all  loss  and  damage,  he  meant 
peeuidary  loss  and  damage,  but  he  did  not  mean  to  mdnde 
the  profits  which  might  haye  been  obtained  if  lAie  con- 
tract had  been  performed.  That  would  be  giving  the 
plahitiffH  damages,  for  which  they  should  haye  gone  to 
law.  They  could  not  add  unearned  profits  until  they 
had  been  obtained  by  means  of  a  judgment  at  law.  The 
plaintiffs  would  have  their  costs  against  Neill,  and  would 
also  have  a  lien  for  them  on  the  fund.  As  to  Boyson  & 
Tagart,  he  should  hare  giren  them  their  costs  if  they  had 
acted  merely  as  stakeholders;  but  as  they  had  sup- 
ported the  case  of  Neill  against  the  plaintiils,  instead 
of  standing  neutral,  the  deome  would  be  without  costs 
as  to  theuL 

Solicitor  for  the  plahitiff,  W,  Smith, 

Solicitors  for  the  defendants,  Torr,  Jan&wag,  ^  Tngart. 


Kssmmgr  y.  Bbat.         July  15, 16. 

Mortgage — Ibrfeiture  of  mortgagor^t  interest — Katice — 
Account  of  rent* — Breach  of  trust —  Will —  CoMtruetion, 
— "  Heir$ ''  read  "  Heir$  of  body:' 

A,,  the  equitable  tenant  far  life  of  Blaekaere,  joined 
mth  his  trustee  in  mortgaging  his  interest  to  B,  A:s  life 
interest  was  liable,  under  the  instrument  by  which  it  was 
created,  to  cesser  in  the  event  of  his  aUenation,  but  B.  had 
no  notice,  n^hen  he  tooh  hi»  security,  of  the  clause  of  for- 
feiture. Many  years  afterwards  the  persons  entitled  in 
remainder  in  the  event  of  the  cesser  of  A:s  life  interest, 
filed  a  bill  to  assert  their  rights,  and  recover  jfossession  of 
the  property. 

Held,  that  the  account  of  rents  and  profits  ought  to  be 
carried  bach  as  against  A,  and  his  trustee  to  the  time 
when  the  plaintiffs*  right  accrued,  but  as  to  B.,  only  to 
the  time  when  he  first  received  notice  of  the  clause  ((ffpr- 
feiture;  and  an  inquiry  was  directed  for  that  purpose, 

Oift  to  A,  for  l(fe,  and  after  his  death  to  his  first  and 
other  sons  successively,  according  to  the  priority  of  their 
respective  births,  and  their  respective  heirs  for  ever,  to  the 
intent  that  the  elder  of  the  said  son  and  sons  of  A^  amd 
his  heirs  should  be  prrferred  and  taJtan  Ufore  the  yomnger 
of  the  same  sons  and  his  heirs,  and  in  dqfauU  rf  such 
son  or  sons  as  last  aforesaid,  upon  trust  for  the  daitghters 
of  A.  in  fee  as  tenants  in  common. 

Held,  that  the  word  **  heirs  **  must  be  read  "  heirs  of  the 
body,"  and  that  on  the  death  qf  the  first  son  of  A,  with- 
out issue,  the  second  and  other  sons  toohestates  taUiHSu^ 
cession. 

The  Uey.  W.  P.  Biuy,  by  his  wffl  dated  the  4ih  of 
May,  1844,  gaye  the  ^ay  D«wn  iMate^  upm  trast  f 
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his  son  Reginald  for  life,  and  npon  his  death, "  upon  tnuit 
for  the  first  and  other  sons  of  my  said   son  Reginald 
Bray,  suocessively,  according  to  the  priority  of  their  re- 
spective births  and  their  respectiye   heirs   for  ever,  to 
the  intent  that  the  elder  of  the  said  son  and  sons  of  my 
son  Reginald  Bray,  and  his  heirs,  shall  be  preferred  and 
taken  before  the  younger  of  the  same  sons  and    his 
heirs,  and  for  default  of  such  son  or  sons  as  last  afore- 
of  said,  upon  trust  for  all  and  every  the  daughters  of 
the  said  Reginald  Bray,  and  their  respective  heirs  and 
assigns  for  ever,  equally  to  be  divided  between  them — ^if 
more  than  one,  share  and  share  alike — as  tenants  in 
•common,  and  not  as  joint  tenant;  and  if  there  should  not 
he  more  than  one  such  daughter  of  the  said  Reginald,  then 
upon  trust  for  such  one  daughter,  her  heirs  and  assigns, 
for  ever."  And  the  will  contained  a  proviso  that  if  Re- 
ginald Bray  should  execute  any  mortgage  of  the  rents 
and  profits  of   the  Bray  Down  estate,  then  and  from 
thenceforth  the  trusts  thereinbefore    declared    for   his 
benefit  should  absolutely  cease  and  be  void;   and  the 
trustees  were  immediately  thereupon,  during    the   re- 
mainder of  the  life  of  Reginald  Bray,  to  hold  the  rents 
And  profits  upon  trust  for    such  persons,  and  in   the 
same  manner  in  all  respects  as  if  Reginald  Bray  were 
then  dead«    The  testator  gave  the  residue  of  his  pro- 
4>erty  amongst  all  his  children  equally.     The  testator 
died  in  1844.    In  October,   1851,  Reginald  Bray  and 
'Oeorge  Jennings  (the  then  trustee  of  the  will)  joined 
in  a  mortgage   of  the  Bray  Down  estate  to  Richard 
Kittow,  to  secure  a  debt  due  to  the  latter  from  Reginald 
Bray.    Reginald  Bray  had  one  child,  who  died  in  in- 
fancy in  April,  1852.    In  1861,  the  plaintiffs  in  this 
suit,  who  were  some  of  the  children  of  the  testator,  and 
interested  in  the  residue  of  his  estate,  discovered  the 
existence  of  Kittow's  mortgage,  and  they  then  filed  this 
bill,  praying  a  decree  that  on  the  execution  of  the  mort- 
gage, Reginald  Bray's  interest  in  the  Bray  Down  estate 
ceased  in  favour  of  the  residuary  legatees;  and  for  an 
account  against  Reginald  Bray,  George  Jennings,  and 
Richard  Kittow,  of  the  rents   and  profits  received  by 
them  since  the  date  of  the  mortgage.    The  bill  charged 
collusion  between  the  trustee  and  the  mortgagee,  in  pro- 
curing the  execution  of  the  security,  but  tlds  charge  was 
not  made  out.    Mr.  Kittow,  in  his  evidence,  distinctly 
denied  that  he  knew  of  the  clause  of  cesser  at  the  time 
of  the  execution  of  the  mortgage.    He  had  not  seen  the 
will  of  his  mortgagor's  testator,  and  was  unacquainted 
with  its  contents.    No  counsel  appeared  for  Mr.  Reginald 
Bray.    Two  questions  were  argued  in  the  cause,  which 
now  came  on  upon  motion  for  decree.     (1)   Whether, 
under  the  wiU,  the  first  son  of  Reginald  Bray  took  an 
estate  in  fee  or  an  estate  tail  in  remainder,  after  the 
determination  of  his  father's  life  interest.   If  the  former, 
•then  Reginald  Bray,  as  heir-at-law  of  his  infant  son,  was 
entitled  to  the  whole  estate  in  fee;  if  the  latter,  then  the 
residuary  legatees  were  entitled  to  the  enjoyment  of  the 
Tents  and  profits  until  another  son  of   Reginald  Bray 
"might  be  bom,  to  take  an  estate  tail  in  the  same  pro- 
peity.    (2)  Whether  the  account  of  rente  ought  to  go 
bock  further  than  the  filing  of  the  bill. 

Hohhouse^  Q.C,  and  Kekervich,  appeared  for  the  plain- 
tiffs, and  contended  (1),  that  the  word  "  heirs"  must  be 
read  "  heirs  of  the  body,"  and  that  the  first  son  of  R. 
Bray  did  not  take  an  estate  in  fee,  but  that  successive 
estates  tail  were  cteated  by  the  wUl  in  favour  of  the 
•sons  of  R.  Bray.  The  only  way  of  giving  successive 
estates  to  the  sons,  as  directed  by  the  will,  was  by 
giving  each  son  an  estate  tail:  Tyror^e  y.  the  Marquis 
-of  WaUr/ord,  1  De  G.  F.  &  J.  613  ;  AsJiley  v.  Ashl^,  8 
W.  R.  454,  6  Sim.  858.  (2)  The  life  interest  of  R.  Bray 
iMased  on  the  execution  of  the  mortgage  (Joel  v.  Mills,  8 
JL  ScJ,  458),  and  passed  into  the  r^idue,  liable  to  be 
tdivested,  if  R.  Bray  had  any  other  sons  pr  daughters,  in 
l^ir  favoor:  Tmion  v.  Lambarde,  1  De  G.  F.  &  J.  495, 


8  W.  R.  855.  (8)  The  account  of  rents  ought  to  go  back 
as  against  R.  Bray  (Jennings  and  Kettow)  to  the  time  when 
the  plaintiffs'  title  occurred,  i^-,  April,  1852,  when  R. 
Bray's  son  died:  Hicks  v.  Sallitt,  18  Jur.  926,  3  De  G. 
M.  &  G.  782,  2  W.  R.  173;  Dormer  v.  Ibrtescue,  3  Atk. 
124;  Wright  v.  Chard,  4  Dr.  678,  on  app.;  1  De  G.  F.  & 
J.  567,  8  W.  R.  334. 

Speed  appeared  for  the  defendant  Mr.  Jennings,  and 
contended  (1)  that  the  first  son  of  R.  Bray  took  an  estate 
in  fee.  The  Ck>urt  would  not  disregard  the  word  "  heirs," 
and  if  the  subsequent  words  of  the  gift  were  inconsistent 
they  must  be  rejected:  He  Pollard,  11  W.  lLin/ra,% 
Foster  v.  Lord  Bomney,  11  East,  594  ;  Reg.  v.  Marquis 
of  Stafford,  7  East,  621  ;  LewU  v.  Waters,  6  East,  386; 
Kersham  v.  Xershaw,  3  EIL  &  BL  845.  2  W.  R.  522. 
(2)  The  account  ought  not  to  be  directed  back  as  against 
Mr.  Jennings.  He  had  acted  bond  fide,  and  the  charge 
of  collusion  had  broken  down. 

Sottthgate,  Q.  C.  (E.  Charles  with  him),  for  the  defendant 
Mr.  Kittow,  contended  that  the  account  of  rents  against 
him  ought  not  to  be  carried  back  to  the  time  when  the 
plaintiffs'  title  accrued,  but  ought  to  be  limited  to  the  filing 
of  the  bill.  He  had  no  notice  of  the  clause  of  forfeiture 
when  he  advanced  the  money,  and  except  in  oases  of 
fraud,  breach  of  trust,  or  infancy,  the  account  of  rente 
was  limited  to  the  filing  of  the  bill :  Maio  v.  Pearson, 
28  Bear.  196. 

Hohhouse,  Q.C.,  in  reply. 

The  Mastbb  of  thb  Rolls  said  that  on  the  constmo- 
tion  of  tiie  will  he  thought  estates  tail  in  succession  were 
given  to  the  sons  of  the  testator.  It  was  contended  that 
the  eldest  son  of  Reginald  Bray  took  an  estate  in  fee 
simple  on  birtii,  which  descended  on  his  death  without 
issue  upon  his  father,  and  that  the  same  was  now  vested 
in  Reginald  Bray  in  fee,  as  heir  of  his  son;  but  it  was  im- 
possible to  put  that  construction  on  the  will,  because  it 
put  an  end  to  the  other  interests  g^ven  to  the  other  sons. 
The  testator's  intention  evidently  was  that  the  sons 
should  take  the  estates  of  inheritance  in  succession,  and 
the  only  way  in  which  they  could  do  this  was  by  their 
taking  estates  tail  in  succession.  Here  the  word  **  heirs  " 
must  be  read  "  heirs  of  the  body,"  to  give  effect  to  the 
other  words  in  the  gift  This  oonstruction  was  assisted 
by  the  words  of  the  giit  over,  which  was  not  "  in  default 
of  such  issue,"  but  "  in  default  of  such  son  or  sons."  The 
case  of  Xeene  v.  Dickson,  which  was  an  authority  the 
other  way,  had  not  been  regarded  as  good  law.  The  re- 
sult was,  that  the  limitations  must  be  read  as  giving  an 
estate  for  life  to  R.  Bray  (subject  to  the  proviso  for  cesser), 
remainder  to  his  first  and  other  sons  in  tail  general  in 
succession,  remainder  to  his  daughters  as  tenants  in  com- 
mon in  fee.  This  view  rendered  it  necessary  to  consider  the 
question  which  arose  on  the  clause  of  forfeiture.  His 
Honour  was  of  opinion  that  the  mortgage  by  R.  Bray 
operated  as  a  forfeiture  of  his  life  interest,  and  that,  from 
the  death  of  his  son  in  1852,  the  plaintiffs  and  the  other 
residuary  legatees  were  entitled  to  the  rents  and  profits. 
R.  Bray  and  Mr.  Jennings  were  bound  to  account  for  the 
rents  and  profits  received  by  them  respectively,  or  by  their 
respective  order,  or  for  their  respective  use,  since  the 
plaintiffs'  title  accrued;  but  as  to  Mr.  Kittow,  his  Honour 
did  not  think  he  was  liable  to  account  for  any  rents  and 
profits  received  by  him  before  he  had  notice  of  the  clause 
of  forfeiture  in  the  wilL  After  that  time  he  must  account 
for  the  rents  and  profits  received  by  him,  although 
not  for  any  of  the  rents  and  profits  which,  having  been 
received  by  other  persons,  were  applied  to  his  use.  Thus, 
if  R.  Bray  had  received  any  rente  since  the  time  when 
Mr.  Kittow  had  notice  of  tiie  will,  and  had  applied  them 
towards  payment  of  the  interest  on  Mr.  Kittow's  mort- 
gage, while  he  would  be  liable  to  aocotmt  for  'Uie  rents  b6 
received,  Mr.  Kittow  would  not  be  so  liable.  There  would 
be  ftn  inquiiy  when  Mr.  Kittow  first  had  notioe  of 
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the  clause  of  forfeiture  contained  in  the  wilL  The 
oosts  would  be  reserved,  the  Court  being  of  opinion 
that,  on  duly  accounting,  Mr.  Jennings  would  be  entitled 
to  his  costs;  and  that  upon  R.  Bray  duly  accounting, 
Kr.  Kittow  might  reoeiTe  the  one  set  of  costs  to  be 
allowed  to  R.  Bray  and  his  mortgagee. 

Solicitor  for  the  plaintiffs,  R.  W.  Childa,  for  Richard 
Tefer. 

Solicitors  for  the  defendant  Mr.  Jennings,  Janes  <f 
Blaxlandf  for  John  Peter,  jun. 

Solicitors  for  the  defendant  Mr.  Kittow,  (hode,  Kingdom, 
4*  Cotton,  for  R,  K,  Frost. 

Note. — The  following  additional  cases  may  be  useful 
on  the  points  raised  in  this  case.  As  to  the  construction 
of  the  will:  tVwwAfe  v.  Ji>»^#,  Willes,  167  (1708);  Ginger 
Jj^  White  V.  White,  ib.  349  (1742).  As  to  the  account  of 
rents:  Jhtke  of  Rolton  v.  Deane,  Prec.  Ch.  516  (1718); 
Rennet  v.  Whitehead,  2  P.  Wms.  644  (1731);  Cook  v. 
Amham,  3  P.  Wms.  283  (1734);  JDrvmnumd  v.  Duke  of 
St.  Albans,  6  Ves.  433  (1800);  PuUeney  v.  Warren,  6 
Ves.  73  (1801);  Forder  v.  Wade,  4  Bro.  C.  C.  521  (1794); 
Thomas  v.  TTumas,  2  K.  &  J.  85  (1855),  4  W.  R.  135; 
Fenny  v.  Allen,  7  De  G.  M.  &  G.  409  (1857),  6  W.  R.  303. 


V.C.K. 


Faulkner  v.  Lleweluk. 


July  28. 

Speeifie  performance — Lease — House  **  fit  for  habitation** 
— Land  tax  redemption  by  the  Crown — 42  Geo.  8. 
e.  118. 

F.  agrees  with  L.  to  grant  him  a  lease  of  a  house  {to  he 
built),  when  it  is  complete,  finished,  and  Jit  for  habitation. 
L,  being  c&nstantly  on  the  premises  during  the  building, 
takes  possession,  and  then  makes  various  objectiofis  on  the 
ground  tluit  the  house  is  not  complete,  finished,  and  Jit  for 
habitation.  The  matter  is  referred  to  an  expert,  who,  al- 
though lie  Jinds  that  some  of  the  oljections  exist,  comes  to 
the  conclusion  that  the  house  is  complete,  finished,  and  Jit 
for  habitation.  F,  also  claims  £3  per  annum  additional 
rent,  on  tlte  ground  that  the  Crown,  since  the  contract, 
have  redeemed  the  land-tax  which  L.  was  liable  to  pay. 

Held,  that  there  must  be  a  decree  for  ^cific  perform' 
anee  against  L.,  but  that  the  I20th  section  of  the  42  Geo. 
8,  e.  116,  does  not  apply. 

This  bill  was  filed  for  the  specific  performance  of  an 
Agreement  to  execute  a  lease  for  twenty-one  years  of  « 
house,  being  No.  35,  Duke-street,  St.  James's,  and  came  on 
originally  on  a  motion  to  pay  a  year's  rent  into  court, 
which  motion  was,  however,  refused,  on  the  ground  that 
possession  had  not  been  taken  under  the  agreement  {vide 
10  W.  R.  378).  The  plaintiff  then  brought  an  action  for 
occupation  rent,  and  (not  having  then  amended  his  bill) 
the  defendant  obtained  the  common  order  to  elect,  and 
the  plaintiff  moved  to  discharge  it  (vide  10  W.  R.  506), 
when  the  Court,  considering  that  the  defendant  could  not 
retain  possession  and  pay  no  rent,  gave  the  defendant  the 
idioice  whether  he  would  pay  a  year's  rent  (iS250)  into 
court,  or  permit  the  action  to  go  on  ;  and  the  defendant 
chose  the  former,  and  Uiat  sum  was  now  in  court.  The 
defendant  having  taken  poaseesion  in  December,  1860,  and 
let  portions  of  the  house  to  tenants  as  lodgers  for  various 
periods,  at  the  same  time  made  a  series  of  objections,  and 
refused  to  execute  the  lease  on  the  ground  that  the  house 
was  not  ''complete,  finished,  and  fit  for  habitation," 
which,  according  to  the  terms  of  the  contract,  it  was  to 
be  when  the  lease  was  to  be  granted,  and  therefore  the 
defendant  contended  that  the  plaintiff  was  not  in  a  con- 
dition to  grant  the  lease,  nor  he  (the  defendant)  to  accept 
it.  The  plaintiff  insisted  that  whilst  the  house  was  in 
process  of  building,  the  defendant  was  constantly  on  the 
premises,  interfering  in  eveiy  way;  that  he  possessed  him- 
self of  one  of  the  keys  of  the  front  door,  and  eventually, 
having  taken  possession  on  the  same  day  (17th  of  Januaiy, 


1861)  on  which  the  plaintiff's  ground  lease  from  the 
Clommissioners  of  Woods  and  Forests  was  executed,  let  a 
portion  of  the  house  to  a  yearly  tenant,  and  had  since 
let  various  parts  of  it,  and  made  a  profit.  Upon  the 
question  of  the  objections,  on  the  cause  coming  on,  bis 
Honour,  under  the  power  conferred  on  the  Court  by  the 
15  &  16  Vict.  c.  86,  referred  the  matter  to  chambers,  that 
an  expert  might  be  employed  to  survey  the  house  and 
make  a  report,  and  this  was  accordingly  done;  and  Mr. 
Wigg,  an  architect  and  surveyor,  surveyed  the  premiees 
accordingly,  and  made  his  report,  finding  the  various 
matters,  having  regard  to  the  different  objections,  but  not 
finding  the  result,  and  therefore  it  was  sent  back;  and 
his  Honour  having  Mr.  Wigg  personally  before  him,  re- 
quired him  to  state  distinctly  whether  the  house  was,  in 
his  opinion,  ''complete,  finished,  and  fit  for  habitatiou," 
and  he  finally  reported  that  it  was.  Upon  that  report  the 
case  was  again  brought  on,  the  plaintiff  likewise  claiming 
£3  additional  rent,  inasmuch  as,  by  the  terms  of  the 
agreement  the  defendant  covenanted  to  pay  all  taxes 
and  outgoings  except  the  land  tax  and  property  tax,  and 
the  land  tax  had  been,  subsequently  to  the  ag^reement, 
but  before  the  execution  of  the  ground  lease,  redeemed  by 
the  Crown.  As  therefore  he  (the  defendant)  would  pay 
£3  a  year  less  in  respect  of  deductions,  it  was  con- 
tended that  he  should  pay  the  same  sum  by  way  of 
rent  in  addition  to  the  £250  a  year  fixed  by  the 
agreement.  The  objections  were,  first,  five  —  two 
general  and  three  special — and  these,  by  the  answer  to  the 
amended  bill,  were  expanded  into  eleven,  and  ultimately 
into  sixteen.  As  to  some  of  them,  Mr.  Wigg  found  that 
they  were  not  the  fact ;  but  the  most  serious  were,  that 
there  must  be  fresh  papering,  that  the  drainage  was  bad, 
that  there  was  an  insufiScient  supply  of  water,  and  that 
there  was  a  settlement  of  the  wall  which  had  produced  a 
yielding  of  the  roof.  Sec.  With  respect  to  the  first,  Mr. 
Wigg  found  that,  like  many  houses  in  London,  the  paper 
was  put  on  too  soon ;  that  the  water  supply  was  sufficient 
for  an  ordinary  house,  but  the  cisterns  not  large  enough 
for  the  requirements  of  a  lodging-house  ;  that  there 
ought  to  have  been  a  cesspool;  and  that  the  settlement 
was  slight,  and  not  more  than  was  frequently  found  in 
new  houses;  and,  on  the  whole,  reported  as  above,  that  the 
house  was  complete,  finished,  and  fit  for  habitation.  He 
also  found  or  gave  an  opinion  as  to  other  things  not  re- 
ferred to  him,  as  that  certain  things  should  be  done,  and 
that  the  plaintiff  should  pay  for  them,  ko. 

The  126th  section  of  the  42  Geo.  3,  c.  1 16,  was  as  follows: 
"  And  be  it  further  enacted,  that  where  any  tenant  or 
lessee  at  a  rack  rent,  for  any  term  or  number  of  years,  or 
at  will,  or  any  manors,  messuages,  lands,  tenements,  or 
hereditaments,  shall  be  bound  by  agreement  to  pay  the 
land  tax  charged  thereon  during  the  continuance  of 
any  demise;  and  such  land  tax  fihall  have  been  or  shall 
be  redeemed  by  or  on  the  behalf  of  the  bodies  politic 
or  corporate,  or  companies,  or  other  person  or  persons 
beneficially  entitled  to  the  rent  reserved  or  made  payable 
on  such  lease  or  demise,  the  amount  of  the  land  tax  so 
redeemed  shall,  during  the  continuance  of  such  lease  or 
demise,  be  considered  as  rent  reserved  or  made  payable 
thereon,  and  the  same  shall  be  payable  on  the  same  days, 
and  the  same  powers  shall  be  had,  used,  and  enjoyed  for  the 
recovery  thereof  as  for  the  recovery  of  such  rent  when  in 


arrear." 

Raily,  Q.C.,  Hobhouse,  Q.C.,  and  G.  Simpson,  vp]peaxed 
for  the  plaintiff. 

Glaue,  Q.C.,  and  Joliffe,  for  the  defendant, 

Kikdebslet,  Y.C,  now  adverted  to  the  facts,  and  said 
that  he  would  state  his  opinion  generally  as  to  the  objec- 
tions. It  appeared  to  him  that  twelve  out  of  the  sixteen  were 
frivolous,  the  only  substantial  ones  being  as  to  the  drainage, 
papering,  water  supply,  and  settlement,  the  last  being  a 
serious  one.    As  to  the  papering,  it  appeared  that,  like 
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many  new  houfies,  it  had  been  put  on  too  soon.  As  to 
the  drainage,  Mr.  Wigg  said  that  it  woold  hare  been 
better  if  there  had  been  a  cesspool  As  to  the  water  supply, 
that  the  cisterns  were  too  small,  having  regard  to  the  use 
the  defendant  made  of  the  water,  viz.,  that  letting  lodgings, 
his  lodgers  required  a  great  quantity,  for  they  might  use 
baths,  ^.  As  to  the  settlement  of  the  wall,  that  appeared 
to  be,  and  was  stated  by  the  defendant  to  be,  a  serious 
matter — but  Mr.  Wigg  stated  it  to  be  slight,  and  no  more 
than  was  frequently  found  in  houses  substantially  built; 
and,  on  the  whole,  he  had  found  that  the  house  was  complete, 
finished,  and  fit  for  habitation.  Then  came  the  question 
aa  to  the  time  when  it  could  be  so  considered, 
upon  which  depended  the  question  of  the  defen- 
dant's execution  of  the  lease.  It  speared  that  the 
settlement  had  taken  place  since  he  took  possession, 
probably  caused  by  the  bringing  in  of  furniture,  &c.;  but 
if  the  objections  made  were  to  prevail,  not  one  in  twenty 
of  the  houses  in  London  would  be  fit  for  habitation.  On 
the  whole,  his  Honour  thought  the  time  ought  to  be  the 
17th  of  January,  1861,  when  he  let  to  his  first  lodger, 
and  the  plaintiff  got  his  lease  from  the  commissioners* 
A  claim  was  made  that  it  had  been  agreed  that  the  de- 
fendant should  have  possession  six  weeks  rent  free ;  but  that 
was  denied,  and  there  was  no  evidence  to  substantiate  it. 
Then  came  the  question  as  to  land  tax.  After  the 
agreement,  and  before  the  execution  of  the  ground  lease 
by  the  commissioners,  the  land  tax  was  redeemed  by  the 
Grown,  and  the  plaintiff  contended  that  the  126th 
section  of  the  43  Geo.  3,  o.  116,  applied  to  the 
present  case.  His  Honour  thought  it  did  not.  The 
plaintiff,  no  doubt,  as  between  him  and  the  Crown, 
was  affected  by  the  section,  but  not  aa  between 
him  and  the  defendant.  If  the  plaintiff  had  redeemed  it, 
it  would  have  applied;  but  as  it  was  the  Crown,  it  did 
not.  There  must  be  declarations  that  the  agreement 
should  be  specifically  performed;  that  the  house  was  oomr 
plete  and  fit  for  habitation  on  the  17th  of  January,  1861; 
that  the  plaintiff  should  execute  a  lease  for  twenty-one 
years  from  that  date  according  to  the  terms  of  the 
AST^^eement,  the  defendant  to  execute  a  counterpart,  such 
lease  to  be  settled  by  the  judge  in  chambers  in  case  the 
parties  differed.  The  defendant  to  pay  the  costs  of  such 
lease  and  counterpart,  and  costs  of  suit  to  be  taxed  in 
the  usual  way,  the  defendant  to  receive  credit  for  th# 
£250  paid  into  court 

Solicitors  for  the  plaintiff,  Miller  ^  Sons, 

Solicitors  for  the  defendant,  HoUnson  S'  Tomlin, 


V.C.3I.  Jlc  Barbke's  Will.  July  30, 

PraetiM^Trustee  Relief  Act^Costt. 

Tke  payment  of  a  tru4t  fund  into  Court  under  the  Trus- 
tee Relief  Act  does  not  give  the  Court  jurisdiction  over  the 
rest  of  the  estate,  hut  upon  the  question  of  cotts,  or  the 
paying  in  tliefund,  or  of  the  petition  for  payment  out,  or 
how  the  money  is  to  be  disposed  of  t/te  Court  has  jurisdic- 
tion. The  Act  operates  as  a  complete  discliargc  to  the 
trustee  as  to  tfte  fund  paid  in^  and  no  further ,  and  where 
a  trustee  retains  a  part  of  a  trust  fund  in  his  hands  to 
afiswer  th^  costs  of  paymefU  into  Court;  the  CouH  has  no 
jurisdiction  over  that  portion. 

This  was  the  petition  of  George  Aldcrson  Emmerson 
and  Maria  his  wife,  and  Agrnes  Clementina  Barber,  asking 
for  the  payment  out  of  court  of  £411  ISs.  lOd.  and 
£5  1 8s.  lid.  tmder  these  circumstances.  Thomas  Barber, 
by  his  will,  after  giving  certain  specific  legacies,  gave  all 
the  residue  of  his  estate,  property,  and  effects,  in  trust  as 
to  the  income,  to  his  wife  for  life,  and  after  her  decease^ 
in  the  event  only  of  the  legatees  surviving  her,  he  gave 
atnd  bequeathed  {inter  alia)  £2,000  to  the  five  children  of 
his  late  half-brother,  Sampson  Barber,  who  should  be 
iiving,  and  the  issue  of  any  that  should  be  deoeased  in 


eqnal  shaves  per  stirpes.  And  in  case  he  ahtrald  difr 
without  having  mada  any  further  diapositioii,  he  direofeecl 
that  the  same  should  be  divided  among  the  flvtt 
daasee  therein  named  rateaUy,  in  angnwrntatloa.  of 
the  said  legacies  respeotiTely ;  and  he  appointed  hia 
wife,  Mary  Ann  Barber,  eaceoutrix,  and  Thomaa  M. 
Biddulph  executor ;  and  l^  a  codicil  he  appointed  William 
Moss  also  to  be  a  trustee  and  executor.  The  testator 
died  on  the  6th  of  April,  1860,  and  the  will  was  proved 
by  the  executrix  and  executors.  The  widow  died  in 
December,  1861,  and  there  were  two  children  of  the  half-' 
brother  living  at  her  death,  three  havin(jc  died  in  her 
lifetime,  leaving  issue  living  at  her  death.  The  petition 
then  stated  the  devolution  of  the  petitioners'  title.  In 
November,  1862,  the  trustees  made  an  affidavit  that  th^ 
had  paid  one-fifth  of  the  £2,000  to  the  two  children 
of  the  half-brother  and  to  certain  issue  living  at  the 
widow's  death,  and  paid  £962  6s.  8d.  into  court,  nnder 
the  Trustee  Belief  Act  After  deducting  £40  for  their 
costs  of,  and  incidental  to,  paying  that  sum  into  court, 
they  proposed  to  pay  in  the  further  sum  of  £384  18a.  8d^ 
and  accordingly  did  so  on  the  13th  of  November,  1862, 
which  was  invested  aa  £411  138.  lOd.  and  there  waa  a 
sum  in  court  also  of  £5  188.  lOd.  cash.  To  these  sums 
the  petitioners  were  entitled  in  equal  moieties,  but  were 
advised  that  the  trustees  were  not  justified  in  retaining 
the  £40  for  the  costs  of  the  payment  into  court, 
but  thai  that  sum  onghtt  to  have  been  paid  out 
of  the  testator's  reeidnaiy  estate.  They  thecefoie 
claimed  to  have  paid  to  them  equal  moieties  of 
the  sum  of  £16,  being  the  proportion  of  the  £40 
applicable  to  the  payment  into  court  of  the  £384  188.  8d. 
And  the  petition  prayed  that  the  costs  of  the  petitioners 
preparatory  to,  and  of  and  incidental  to  this  application, 
might  be  taxed  as  between  solicitor  and  client,  and  that 
the  £411  Ids.  lOd.  might  be  sold,  and  out  of  the  proceeds 
and  any  cash  to  the  same  amount  prior  to  such  sale,  the 
said  costs  might  be  paid  to  the  solicitor  of  the  petitioners, 
and  that  one-half  of  the  residae  might  be  paid  to  George 
A.  Bmmerson  in  right  of  his  wife,  and  the  residuaiy  half 
to  Agnes  Clementina  Barber,  and  that  the  trustees  might 
be  o^ered  to  pay  to  the  petitioners  in  equal  moieties  the 
sum  of  £16. 

W,  PMLTioit,  in  support  of  the  petition. — It  was  at  one 
time  considered  that,  in  paying  a  fond  into  oouzt  nndec 
the  Trustee  BeUef  Act,  the  Court  could  go  no  further 
than  the  fund  itself,  but  the  oases  had  now  established 
that  the  Court  had  general  jurisdiction  over  the  trust* 
he  referred  to  Wbodburn's  Trtut,  1  De  G.  &  J.  333,  26 
LJ.  Ch.  522  (in  the  latter  report  the  prayer  of  the  peti- 
tion is  set  out).  The  trustees  had  no  right  to  retain  the 
costs  out  of  the  fund ;  they  should  have  taken  them  out 
of  the  residuary  estate ;  and  therefore  the  petitionerB  were 
entitled  to  the  £16. 

T,  C.  MiUer,  for  the  trustees,  oentendad  thab  this  case 
was  quite  distinet  from  the  oases  cited.  It  was  not  the 
case  of  a  legacy  paid  in  by  an  exeoatov*  Two-Afths  and  a 
fraction  of  £2,000  being  left^  it  was  impossiUe  to  aaoei^ 
tain  who  was  entitled  to  it,  And  tiierefore  it  was  ligM^ 
paid  into  oouft.  The  trustees- were  right  im  ssvsdng  tbe 
costs;  the  oases  were  distnaot  on  the  point  that  the  Cknot 
had  no  right  to  deal  with  anything  except  the  fond  paid 
into  oourt ;  they  had  put  a  eonstrostiOA  en  the  woida  of 
the  section. 

W.  jRearson  in  reply. 

Authorities  cited : — R»  Cofvth^me,  IS  Beav.  56  ;  A 
J^mes,  3  Dnw.  679,  5  W.  B.  336  ;  Re  Woodi»wrm.9  T^mst, 
26  LJ.  N.S*  Ch.  522,  1  DeG.  &  J.  338,  6  W.  B.  643;  3rd 
edit  of  Morgan's  Chan.  Ord.  59  ;  Re  CaUTf  25  Bear. 
361,.  366;  Re  Knigkes  7¥ugt,  28  LJ.  N,S.  Ch.  625  ;  12^ 
Bue,  27  Beav.  337, 7  W.  B.  562;  Re  Bartholomsm*s  WUl, 
13  Jur.  380 ;  Re  HodgsoHy  18  Jur.  7S«,  2  W.  B.  539  ; 
LewiA  on  2Vff#te,  last  edition  (1901),  265$  Chods  t«  Wmt^, 
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9  Hare,  878;  He  Bloye't  TVvgt,  1  M.  &  G.  88  ;  Attorney- 
General  v.  Alf(frd,  4  De  G.  M.  k  G.  843,  8  W.  R.  200; 
Tharp  v.  Th^p,  1  K.  &  J.  488.  Cited  in  Lewin:— i?<? 
Laaame,  8  K.  &  J.  555;  Be  Hemkig*$  Truit,  8  K.  &  J.  40, 
5  W.  R.  88. 


KiNBBBSLBY,  Y.C,  laid  that  the  dmpleet  ground  of 
deoision  wonld  be  if  lie  oould  find  some  distinot  avthority 
<m  the  subject.  Firsts  it  was  natural  to  look  at  the  words 
of  the  Act  itself,  but  it  would  be  a  great  stretch  to  say 
that  it  was  intended  to  give  jurisdictioii  to  deal  with  any 
portion  of  a  trust  fund  other  than  Uiat  aotnaUy  paid  into 
oourt.  Questions  as  to  how  the  Court  wouM  deal  with  the 
costs,  his  Honour  considered  dearly  as  within  the  jorisdic- 
tico,  because  they  were  connected  with  the  jurisdiction 
of  how  the  money  paid  in  was  to  be  disposed  of.  The  first 
section  gave  an  absolute  discharge  to  the  trustees  to  the 
extent  of  the  money  paid  in,  and  no  further,  and  the  trus- 
tee might,  either  from  fear  or  indifference,  when  he  ought 
to  regiund  the  trust  fund  as  £10,000,  only  admit  £5,000, 
yet  would  not  deal  with  the  other  £5,000,  but  only  with 
that  which  was  paid  in,  the  general  jurisdiction  being 
applicable  to  the  rest  Ko  doubt  the  words  of  the  2nd 
flection  had  «  Texy  extensiTe  signification;  but  if  they 
were  to  have  a  sense  extending  to  the  administra- 
tion of  the  trust  fund  beyond  the  fund  paid  in,  where 
was  it  to  stop  ?  If  the  matter  were  res  inteffra,  his 
Honour's  own  opinion  would  be,jmd  he  thought  he  had  so 
decided  on  a  former  occasion,  that  the  Court  had  no 
Jurisdiction  over  any  portion  except  wtiat  was  actually 
brought  into  court  The  principle  as  enunciated  by  the 
Courts  seemed  to  be  between  the  cases  of  Bloye's  Trust 
and  Woodlntm*8  Trmt,  In  the  former,  the  very  question 
arose  where  a  trustee  had  paid  in  the  whole  fund,  except 
£89,  which  he  retained  as  costs  of  paying  the  fund  in, 
«nd  the  question  was  whether  the  Court  had  any  jurisdic- 
tion over  the  fund  not  paid  in;  and  the  Lord  Chancellor, 
having  the  matter  brought  to  his  attention,  thought  there 
was  no  jurisdiction.  What  was  the  effect  of  Wood- 
bum's  Trust?  An  authority  higher  than  the  other, 
being  the  dedsion  of  the  full  Court  of  Appeal;  but  on 
looking  at  the  arguments  it  was  evident  to  his  Honour 
that  <£e  question  was  never  raised  before  their  lordships, 
and  they  never  meant  to  decide  that  question.  The  point 
was,  whether  the  jurisdiction  to  divide  the  fund  gave 
jurisdiction  to  deal  with  tt  on  the  question  of  costs.  It 
was  a  new  point  at  that  time.  But  the  question  here 
was  whether  the  Court  had  Jurisdiction  over  money  not 
brought  in.  Therefore  the  Lord  Chancellor  had  de- 
liberately decided  one  way;  and  the  full  Court  not 
having  had  the  question  brught  before  them,  his  Heneur 
must  abide  by  the  decision  of  the  Lord  Chanoellor ;  and 
the  trustees  would  have  their  costs  of  this  application  out 
«f  tiie  fund,  and  the  restof  the  petition  as  prayed. 


V.C.X.  HflTtth  11, 12,  18, 18,  19;  April  15, 

16, 18,  90,  22;  June  22. 

Howard  v,  Chajiiicb. 

HOWABD  V,  ROBDrSON. 

Wai-^Construetion-^  Charge  on  real  estate -^  Mortgage 
hg  executors  and  trustee  of  term — Priority — Notice — 
DevaetoM — Appropriatiovyof  legacy — Power  to  give  re- 
ceipts. 

A  tettator  gives  all  his  real  estate  to  Mses  to  seewre  an 
ummUy  to  his  wife^  and  sulffegt  thereto  to  trustees  for  800 
years  ^f»  trusts  after  declared.  There  are  then  specific 
gifts,  and  t^  g^  of  the  residue  of  Ms  estate  to  his  three 
sons  equally.  And  as  to  the  term  of  800  yemrs,  on  trust 
to  seettre  the  annmity  to  his  wife  for  life  or  widowhood, 
and  subfect  thereto,  upon  trust  by  sale  ormortgsge,to  lery  or 
raise  so  much  for  the  payment  of  kis  debts,funeral  and 
testamentary  ewpences,  and  legacies,  as  hispersemal  estate 
net  speeiftcmily  be(immthed,  should  be  insufieient  to  pay. 


the  trustees*  receipts  to  be  sufficient  discharges,  with  a 
proviso  for  cesser.  There  are  then  gifts  of  various  sums, 
and,  inter  alia,  £1,500  to  the  testator* s  daughter,  H.,  and 
£1,500  to  the  trustees  of  the  term,  in  trust  for  his 
daughter  T.  for  life,  for  her  separate  use,  remainder  to  her 
childrmi,  and  an  ultimate  gift  of  the  residue  of  his  perso- 
nal estate  to  his  sons  equally,  H.  having  died  in  his  life- 
time, by  a  codicil  he  gives  the  £1,500  given  to  her  to  her 
son,  contingent  on  his  attaining  twenty-one,  with  interest 
in  the  meantime,  with  a  gift  over,  and  appoints  his  two 
sons,  T,  and  B.,  executors,  T.  and  B.  pay  the  debts, 
funeral  and  testamentary  expenses,  and  legacies,  eofcept  the 
two  legacies  of  £  1,500  each,  the  personal  estate  being  amply 
si{fficient  to  pay  all;  but  they  appropriate  the  whole  sur- 
pha  to  their  own  use,  and  become  bankrupt.  At  various 
periods  T.  and  B.  mortgage  the  testator's  real  estate,  and  a 
suit  is  instituted  by  the  testator's  legatee  under  the  codicil 
to  establish  a  charge  on  the  real  estate  in  priority  to  all 
the  mortgagees, 

Jffield,  first,  that  the  real  estate  is  not  primarily  charged, 
but  only  in  aid  of  the  personalty;  secondly,  that  the 
plaintiff  and  the  other  legatee  for  £1,500  have  a  clear 
equity  to  resort  to  the  trusts  of  the  term,  and  are  entitled 
to  a  charge  upon  the  real  estate  in  the  hands  of  T,  and  B.; 
and  thirdly,  that,  in  every  separate  case,  such  legatees 
have  priority  over  the  mortgagees,  inasmuch  as  it  is 
proved  that  there  was  notice,  either  actual  or  constrtictive,  ' 
that  the  money  was  borrowed  for  a  private  purpose,  and  not 
for  the  purpose  of  carrying  out  the  trusts  of  the  will. 
Payment  of  duty  upon  a  legacy  expressed  in  the  receipt 
to  be  retained  in  trust  is  no  appropriation. 

If  a  person  takes  a  conveyance  by  sale  or  mortgage  of 
real  estate,  charged  with  legacies  or  scJieduled  debts, 
he  is  bound  to  see  the  money  duly  applied;  but  if  the 
charge  is  general,  he  is  not,  unless  he  lias  reason  to  believe 
that  it  is  not  to  be  so  applied,  InUfor  a  different  purpose. 

This  bin  was  ^ed  by  John  Howard,  an  infant,  by  his 
next  friend,  to  establish  a  charge  of  £1,500,  as  against 
the  real  estate  of  his  maternal  grandfather,  Richard 
CSu^fer,  in  priority  to  certain  mortgages  on  tiiat  estate 
created  by  tiie  testator's  sons,  Thomas  Chaffer  and  Benja- 
min Chaffer,  who  were  his  executors  and  devisees,  the 
chief  question  beiug  whether  the  mortgagees  were  aware 
at  the  time  of  the  tnmsaotions  of  the  object  to  wliich  the 
money  was  intended  to  be  applied.  Richard  Chaffer, 
the  testator,  made  his  will,  dated  the  27th  of  March, 
1848,  by  which  he  gave  all  his  real  estate  to  uses  to 
seouie  an  annuity  of  £150  a  year  to  his  wife,  Sairah 
Chaffer,  and  subjeot  thereto  to  the  use  of  Jolin  Yerrers  and 
BenJaiBin  Chaffer,  their  executors,  administrators,  and 
assigns,  for  800  years  fnym  his  decease,  on  traits  after 
declared.  And  subject  thereto,  he  gave  his  iKmse  and 
premises  in  his  own  ocoupiMiion  to  Hiomas  Chaffer  in 
lee ;  and  as  to  the  reridue  of  his  real  estate  to  the  use 
of  his  imo  sons  Thomas  Chaffer,  and  Benjamin  Chaffer, 
equally  as  tenants  in  common.  And  as  to  the  term  of 
800  years,  in  trust  to  secure  the  annuity  to  his  wife,  who 
was  to  live  in  the  testator's  house  during  his  life,  and 
t^en  upon  trust  by  sale  or  mortgage  to  levy  and  raise 
sufficient  for  the  payment  and  satisfaction  of  so  much 
and  such  parts  of  his  debts,  funeral  and  testamentary 
and  other  expenses,  and  the  legacies  given  by  his  will  or 
oodHcils,  as  the  personal  estate  not  spedtadly  bequeathed 
was  insufficient  to  pay,  and  apply  tiie  money  in  such 
payment ;  and  the  testator  declared  that  the  receipts  of 
the  trustees  i^ould  be  a  good  discharge  to  purchasers  and 
mortgagees,  who  were  not  to  be  bound  to  inquire  whether 
the  money  was  appMed  according  to  ^t^  trusts,  with  a 
proviso  for  cesser  of  the  term.  The  testator  then  gave 
legacies  to  certain  persons  of  gross  sums,  and,  inter  alia, 
£1,500  to  his  daughter,  the  wife  of  Richard  Howard,  and 
£1,500  to  John  Yevers  and  Benjamin  Chaffer,  in  trust  to 
invest  the  same  and  pay  the  interest  to  Anna  Margaretta 
Temple  (his  other  daughter),  the  wife  of  Bofbert  Temple,. 


1058 


THE  WEEKLY  REPORTER. 


[Aug. »,  1863.3    Vol.  XL 


Chanceby. 


Howard  r.  Chaffer.    Howard  v.  Eobinson. 


Chancery. 


for  her  separate  use,  without  power  of  anticipation,  and 
after  her  decease  to  her  children,  and  in  default  of  such 
children  in  trust  for  his  three  sons,  William  Chaffer, 
Thomas  Chaffer,  and  Benjamin  Chaffer.    And  the  testator 
^ave  all  the  residue  of  his  personal  estate  and  effects  to 
his  sons  Thomas  Chaffer  and  Benjamin  Chaffer,  in  equal 
shares  as  tenants  in  common,  and  he  appointed  Thomas 
Chaffer  and  Benjamin  Chaffer  executors.    After  the  date 
of  the  will,  the  testator's  daughter,  Mrs.  Howard,  died, 
leaving  the  plaintiff  her  only  child  surviTing,  and  the 
testator  made  a  codicil,  dated  the  11th  of  March,  1844, 
reciting  her  death,  and  revoking  the  legacy  of  £1,500 
given  to  her,  and  in  lieu  thereof  he  gave  to  John  Vevers 
and  Benjamin  Chaffer  £1,500,  which  he  directed  to  be 
raised  by  and  paid  to  them  at  the  end  of  twelve  calendar 
months  next  after  his  decease,  in  trust  to  invest  the  same 
in  trust  for  and  to  be  paid  to  the  plaintiff,  John  Howard, 
to  his  own  proper  use  and  behoof,  his  executors  or  ad- 
ministrators, on  his  attaining  the  age  of  twenty-one 
years,  the  interest  to  be  applied  in  the  meantime  for  his 
jnaintenanoe;  but  in  case  he  should  die  before  he  attained 
the  age  of  twenty-one  years  without  issue,  then  in  trust 
for  his  (the  testator's)  three  sons,  William  Chaffer,  Thomas 
Chaffer,  and  Benjamin  Chaffer.    The  testator  died  on  the 
25th  of  March,  1846,  and  the  wHl  and  codicil  were  proved 
by  the  executors,  John  Yevers  having  predeceased  the 
testator,  who  left  considerable  real  estate  in  various  por- 
tions, and  also  considerable  personal  estate,    Thomas 
Ohaffer  and  Benjamin  Chaffer  got  in  the  personal  estate, 
And  paid  all  the  debts  and  legacies  except  the  two  legacies 
of  £1,500  each  so  given  to  the  plaintiff  and  to  Mrs.  Tem- 
ple ;  and  there  was  a  considerable  surplus  of  the  personal 
estate,  veiy  much  more  than  sufficient  to  have  paid  all 
the  debts,  funeral  and  testamentary  expenses  and  legacies, 
including  those  two  legacies  of  £1,500,  neither  of  which 
was  ever  set  apart  or  appropriated.    In  1857  the  plaintiff 
filed  a  bill  {Howard  v.  Chaffer)  against  the  executors,  in 
order  to  compel  payment  of  the  legacy,  seeking  to  re- 
•cover  it  out  of  the  personal  estate  only.    On  the  11th  of 
February,  1858,  the  oonmion  decree  was  made,  but  be- 
fore anything  was  done  under  it,  Thomas  Chaffer  and 
Benjamin  Chaffer  became  bankrupts,  in  April  and  May 
1858,  respectively,  and  on  the  5th  of  Augfust  this  bill 
iUoward    v.  BoHnton)    was  filed.      It  appeared   that 
Thomas  Chaffer  and  Benjamin  Chaffer  had  made  several 
mortgages  on   different  x>ortion8  of   the   real  estate  to 
different  persons,  and  the  bill  was  filed  not  only  against 
Thomas  Chaffer  and  Benjamin  Chaffer,  but  against  their 
assignees,  Mr.  and  Mrs.  Temple,  and  the  various  mort- 
gagees ;     and   it  appearing  that  Thomas  Chaffer  and 
Benjamin  Chaffer  had  entirely  spent  the  whole  of  the 
personal  estate,  the  object  was  to  have  the  two  legacies  of 
£1,500  each  cbarged  as  against  the  real  estate,  in  priority 
to  the  mortgages.     On  the  17th  of  July,  1860,  the  eom- 
jnon  supplemental  decree  was  made,  which  in  substance 
directed  the  usual  accounts  and  inquiries,  as  had  been 
directed  by  the  decree  in  Howard  v.  Chaffer ,  without  pre- 
judioe,  and  the  chief  clerk  had  made  his  certificate,  dated 
iJie  dOth  of  June,  1862.    That  certificate  found  that  the 
X)ersonal  estate  possessed  by  the  executors  was  more  than 
sufficient  by  £1,000  to  pay  all  the  debts,  funeral  and 
testamentary  expenses,  and  legacies  ;  that  all  the  debts 
oxcept  two  mortgages  had  been  paid,  and  all  the  legacies 
except  that  of  £1,500  to  the  plaintiff  and  of  £1,500  to 
Mrs.  Temple;  and  that  £1 ,845  7s.  was  due  to  the  plaintiff, 
and   £2,112    17s.  2d.  to  Mrs.  Temple;    and  also  found 
the  several  mortgages   made  1>y  Thomas  Chaffer  and 
Benjamin  Chaffer  on  the  real  estate  to  the    defend- 
ants, and    the    death  of   the  widow ;   and  the  cause 
of  Howard  v.  Robinson  now  came    on  upon  further 
consideration,  and  on  the  certificate.    It  appeared  that 
Thomas  Chaffer  and  Benjamin  Chaffer  carried  on   for 
several  years  the  business  of  stone  merchants,  archi- 
tects, and  builders,  under  the  firm  of  Thomas  and  Ben- 
jamin Chaffer,  Thomas  being  resident  at  Liverpool,  and 


Benjamin  at  Burnley;  and  they  kept  a  banking  account 
at  the  Craven  Bank,  at  Burnley,  in  the  name  of  the  firm. 
Among   the  partners  of  the  bank  were  two    persons 
named  Stansf eld  and  Aloock,  who  was  a  partner  in  Uie 
firm  of  Alcock  k  Holmes,  solicitors.    The  Messrs.  Chaffer 
had  considerably  overdrawn  their  account,  and,  having 
no  prospect  of  reducing  their  balance,  applied  to  a  person 
named  Bobinson,  a  member  of  the  Skipton  branch  of  the 
bank,  and  who  was  also  a  solicitor,  to  advance  them  £  1,000 
on  the  Town-house  estate,  a  part  of  the  testator's  property ; 
he  (Robinson)  being,  vrith  a  Mr.  Birtwhistle,  a  trustee  of 
the  marriage  settlement  of    Mr.  and  Mrs.   Birtwhistle, 
part  of  which  oonslBted  of  a  mortgage  on  such  estate, 
for  £2,000,  effected  by  the  testator  in  1840.    The  ap- 
plication was  made  by  letter  dated  the  23rd    of  May, 
1853,  stating  that  they  were  pressed  by  Mr.  Btansfeld 
to  reduce  their  balance,  which  they  could  not  do  at 
present,  in  consequence  of  the  liabilities  in  respect  of 
the  quarries  which  must  be  sold,  though  it  would  be 
unnecessary  to  do  so  if  he  (Robinson)   could  advance 
£1,000  on  the  Town-house  estate  for  two  or  three  years. 
Then,  came  a  correspondence  about  the  value,  ending  in  a 
mortgage  deed  being  prepared  by  Mr.  Holmes,  dated  the 
1st  of  July,  reciting  the  mortgage  for  £2,000,  the  will 
and  codicil,  the  death  of  the  vridow,  and  reciting  also 
that  the  trusts  of  the  term  of  800  years  not  having  been 
fully  performed,  Thomas  Chaffer  and  Benjamin  Chaffer 
had  applied  to  Messrs.  Robinson  &  Birtwhistle  to  advance 
them  £1,000,  which  they  had  agreed  to  do,  upon  having 
the  payment  thereof,  with  interest,  secured  to  them  by 
the  bond  of    the   said  Thomas  Chaffer  and  Benjamin 
Chaffer,  and  a  conveyance  by  way  of  mortgage  of  the 
premises  thereinbefore  described,  such  said  sum  of  £1,000 
to  be  paid  to  the  said  Benjamin  Chaffer  as  the  surviving 
trustee  of  the  said  term,  to  be  by  him  held  on  the  trusts 
thereof,  to  which  the  said  Thomas  Chaffer  agreed.    In 
consideration  of  the  said  sum  of  £1,000  paid  to  Ben- 
jamin Chaffer  by  the  direction  of  Thomas  Chaffer  and 
Benjamin  Chaffer,  in  order  that  the  term  might  merge 
in  the  mortgaged  premises,  they,  Thomas  Chaffer  and 
Benjamin  Chaffer,  conveyed  the  premises  to  Robinson 
and  Birtwhistle,  freed  and  discharged  from  the  trusts  of 
the  will  of  Richard  Chaffer,  but  subject  to  the  proviso 
for  redemption,  on  payment,  by  Thomas  Chaffer  and  Ben- 
jamin Chaffer;  but  the  receipt  was  sigfned  by  Benjamin 
Chaffer  only,  and  the  evidence  showed  that  it  was  re- 
ceived by  him,  there  being  an  authority  given  to  the  bank 
to  honour  the  cheque  which  was  drawn  by  Holmes, 
whose  costs  were  paid  out  of  it  by  Benjamin  Chaffer, 
and  he  paid  the  balance  into  the  bank.    In  their  answer, 
Robinson  and  Birtwhistle  stated  that  the   £1,000   was 
advanced  as  an  eligible  investment,  and  that  they  did 
not  know  it  was  required,  or  would  be  used,  for  the 
purpose  of  paying  a  private  debt  of  the  Messrs.  Chaffer. 
On  the  7th  of  July,  1855,  Thomas  Chaffer  and  Benjamin 
Chaffer  borrowed   £500    of  General    Sir  James  Torke 
Scarlett,  on  the  security  of  a  part  of  the  testator's  estate, 
consisting  of  houses  in  Church-street,  Burnley;   and  a 
person  named  Helm,  not  a  solicitor,  but  who  was  stated 
to  be  a  retired  barrister,  was  engaged  in  transacting  the 
business.      It  appeared  that  Ceneral  Scarlett,    as    he 
stated,  knowing  the  Chaffers  well,  and  presuming  that 
they  required  the  money  for  proper  purposes,  and  that  it 
would  be  properly  applied,  lent  it  to  them  without  further 
inquiry,  except  that  it  was  stated  that  the  title  was  good* 
and  had  been  accepted  by  the  bank;  and  a  mortgage  deed 
was  executed  to  the  Messra.  Chaffer,  as  devisees  in  fee, 
and  General  Scarlett  being  told  that  all  the  debts  had 
been  paid,  and  the  legacies  duly  raised  or  provided  for; 
Messrs  Buck  &  Eastwood,  who  were  solicitors,  but  did 
not  act   for  General  Scarlett,  prepared  the  deed  which 
recited  the  will,  at  the  request  of  Helm.    On  the  20th 
of  March,  1856,  a  most  complicated  transaction  took 
place,  whereby  the  Messrs.  Chafer  mortgaged  six  items 
of  property,  some  of  which  belonged  to  tiiem  peisciiially, 
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und  were  not  deriyed  from  their  father,  to  Messrs. 
Worrall,  Darwell,  and  Howard,  for  £11,500,  subject  to 
previoas  mortgages,  and  having  also  previouslj  ex- 
ecuted one  to  the  Craven  Buik,  dated  the  6th  of 
Harch,  1851,  not  to  exceed  £10,000,  on  which 
£12,237  2s.  was  due.  The  arrangement  was,  that 
ont  of  the  £11,500,  £4,500  was  to  pay  off  the  pre- 
vious mortgages,  and  £6,000  in  part  discharge  of  the 
mortgage  due  to  the  bank,  and  there  was  to  be  a  second 
mortgage  to  the  bank  for  the  remainder  (£6,237  2s.).  In 
consideration  of  these  sums,  the  mortgagees,  by  the  di- 
rection of  the  Messrs.  Chaffer,  conveyed  the  premises,  to 
the  intent  that  the  term  might  be  merged  so  far  as  re- 
lated to  the  £6,000.  In  this  transaction,  Messrs.  Alcock 
k  Holmes  acted  as  the  solicitors.  In  1857,  the  Messrs. 
<niaffer  being  indebted  to  Messrs.  Brennaud  to  the  amount 
of  £3,389  14s.  6d.  on  a  balance  of  account  between  them, 
executed  a  mortgage  to  them,  also  on  the  Town-house 
estate,  dated  the  12th  of  October,  1857,  for  £2,000,  and 
ilie  deed  recited  the  will  and  codicil,  the  mortgage  to 
"Bobinson  &,  Birtwhistle,  and  the  Messrs.  Chaffer  con- 
Teyed  all  the  premises  comprised  in  the  mortgages  of 
May,  1840  (made  by  the  testator),  freed  from  all  subsisting 
trusts.  Under  these  circumstuices,  the  question  arose 
generally,  whether  the  plaintiff  was  entitled  in  priority 
to  the  mortgagees,  there  being,  however,  a  separate  conten- 
tion as  to  each.  During  the  progress  of  the  case,  a 
legacy  receipt  was  produced  for  the  two  legacies  of 
£1,500,  which  it  was  contended,  on  behalf  of  Messrs. 
Worrall,  constituted  an  appropriation  by  Benjamin 
<Jhaffer;  it  being  also  contended  that  although  it  was 
signed  by  both,  Thomas  Chaffer  merely  signed  as  a 
witness.  It  was  in  the  ordinary  printed  form  of  the  liegacj 
Duty  office.  Upon  the  construction  of  the  will  during 
the  argument,  his  Honour  thought  that  the  real  estate 
was  not  primarily  charged^  but  only  in  aid  of  the  per- 
sonalty. 

Baily,  Q,C^  and  J£ay,  appeared  for  the  plaintiffs :<— 
WUfMt  V.  JenMnty  1  Beav.  401;  Humble  v.  Humble,  3 
Jur.  N.  S.  696;  Brandon  v.  Brandon,  7  De  G.  M.  &  G. 
^65,  4  W.  B.  533;  Em  parte  Chadwin,  3  Sw.  380;  Wat- 
Jdfu  V.  CTieek,  2  Sim.  k  St.  199;  MorrU  v.  Livie,  1  Y.  k 
C,  C.  C.  380. 

Little,  for  Mrs.  Temple. 

Anderson,  Q.C,  and  Karslake,  for  Messrs.  Bobinson  k 
'Birtwhistle,  cited  J^;kf  v.  Eland,  4  M.  &  Cr.  420;  Johnson 
T.  Kennett,  3  M.  &  E.  624;  Storry  v.  Walsh,  18  Beav.  559, 
2  W.  B.  300;  Bobinson  v.  Lowater,  17  Beav.  592,  5  De 
<J.  M.  &  G.  272;  StrowfhiU  v.  Anstey,  1  De  G.  M.  &  G. 
685;  I^brbes  v.  Peacock,  I  PhilL  717;  HepwoHh  v.  Hill, 
30  Beav.  476, 10  W.B.  477;  Sugden  V.  k  P.  4th  ed.  662; 
Anon.  1  Salk.  153;  Juxon  v.  Brian,  Free,  in  Ch.  143,  foL 
tjd.;  Carter  v.  Barnardiston,  1  P.  Wms.  505-18;  Hutchin- 
son V.  Masareene,  2  Ball.  &  B.  49-54;  Barnett  v.  Sheffield,  1 
De  G.  M.  &  G.  371. 

Pole,  for  General  Scarlett: — Sabin  v.  Heap,  27  Beav. 
553,  8  W.  B.  120;  Es/fin  v.  Pemherton,  4  Drew.  333,  7 
W.  B.  123,  and  3  De  G.  &  J.  547,  7  W.  B.  221;  Perry  v. 
HoU,  2  De  G.  &  J.  88;  Sugd.  V.  k  P.  10th  ed.  766. 

Osborne f  Q.C^  and  Benshaw  for  Messrs.  Worrall, 
Darvell,  and  Howard: — Cooper  v.  Thornton,  8  Bro.  C. 
^6,  185;  2  Co.  Litt.  297  n.  14,  s.  4;  Jones  v.  Smith,  1 
Mtare,  45;  Spachman  v.  Timbrel,  8  Sim.  253;  Page  v. 
Adam,  4  Beav.  269. 

Olasse,  Q.C,  and  Sidney  Smith,  for  the  Craven  Bank. 

Bazalgette,  Q.C, and  Karslake  for  Messrs.  Brennaud: — 
Ormerod  v.  Hardman,  6  Ves.  722;  Miller  v.  Pridden,  21 
Ii.  J.  N.  S.  Ch.  421:  PhiUippo  v.  Munnings,  2  M.  &  Cr. 
,310;  JDix  V  Burford,  19  Beav.  409. 

Eddis,  for  tiie  assignees  of  Messrs.  Chaffer. 

Sandys,  for  the  Messrs.  Chaffer. 

Baily,  Q.C,  in  reply. 


June  22. — Eikdebslet,  Y.C,  after  stating  the  facts, 
said  that  the  first  question  was  whether,  as  between  the 
plaintiff  and  all  the  mortgagees  generally,  the  plaintiff 
had  any  charge  at  all  on  the  testator's  real  estate? 
Secondly,  if  he  had,  then,  as  between  him  and  each 
mortgagee  separately,  whether  his  charge  was  prior  to 
such  mortgage?  With  respect  to  the  first  question,  it 
was  contended,  for  the  defendants,  that  even  as  against  the 
Messrs.  Chaffer,  supposing  they  had  never  mortgaged  the 
estate,  had  never  been  bankrupt,  and  were  still  in  poe- 
session  of  the  real  estate,  the  plaintiff  had  no  charge  as 
against  them,  because  by  the  will  the  trusts  of  the  term 
were  to  raise  only  so  much  as  the  testator's  personal 
estate  was  sufficient  to  pay;  and  inasmuch  as  it  was 
sufficient  at  the  testator's  death  to  pay  the  whole,  and 
leave  a  large  surplus,  therefore,  even  as  against  the 
Messrs.  Chaffer,  there  could  be  no  decree  making  the  real 
estate  liable — in  fact,  no  trust  to  be  satisfied — and  the  term 
never  arose  upon  which  any  trust  could  be  fastened,  and 
the  only  decree  which  could  be  made  would  be  a 
personal  one  against  the  Messrs.  Chaffer,  to  make  them 
personally  liable,  leaving  the  plaintiff  to  pursue  his 
remedy  by  execution  of  the  decree  against  any  real  or 
personal  estate  they  might  happen  to  be  x>08se6sed  of.  If 
there  was  no  authority  on  this  question,  his  Honour 
would  have  been  of  opinion  that  the  contention  could 
not  be  sustained.  Thomas  Chaffer  and  Benjamin  Chaffer 
were  the  executors  and  residuary  devisees  of  the  real 
estate  subject  to  the  term,  and  it  would  be  contrary  to 
every  notion  of  fair  consideration  and  justice  to  allow 
them  to  say  to  a  legatee:  "True,  the  personal  estate  is 
now  insufficient  to  pay  the  legatees,  and  it  has  arisen  by 
our  having  spent  and  disposed  of  it,  and  there  is  not  a 
shilling  left;  but  still  it  was  originally  sufficient,  at  the 
death  of  the  testator,  and  therefore  as  there  is  no  charge  on 
the  real  estate,  we  hold  it  free  from  all  the  claims  of 
the  legatees."  It  was  impossible  to  sustain  that  in  any 
court,  still  less  in  a  court  of  equity.  The  question  was, 
what  was  the  testator's  intention?  Did  he  intend  that  if 
the  personal  estate  at  his  death  was  sufficient,  but  became 
dissipated  by  his  sons,  his  legatees,  Mrs.  Temple  and  the 
plaintiff,  should  not  be  paid.  He  nowhere  said  so.  He 
only  said,  "  At  the  time  of  mj^  death  so  much  of  my 
debts  and  legacies  as  my  personal  estate  shall  be  insuf- 
ficient to  pay,"  not  specifying  any  particular  time,  and 
there  was  nothing  in  the  trusts  or  context  of  the  will 
to  justify  so  narrow  a  construction.  It  was  contended 
that  it  was  just  as  much  Ms  intention  to  pay  the  legacies, 
and  that  the  two  sons  should  have  the  estate  subject  to 
such  payment.  What  authorities  were  there?  No  case 
was  cited  in  support  of  the  defendants'  contention. 
There  was  a  case,  however,  directly  in  point,  cited  by 
the  plaintiff's  counsel,  of  Humble  v.  Humble,  3  Jur. 
696,  and  it  was  there  held  that  the  legatees  were  entitled 
to  tiie  benefit  of  the  term  in  priority  to  the  claims  of 
the  executors,  even  as  against  the  devisees  and  their  cre- 
ditors. It  was  impossible,  by  any  ingenuity  of  argument, 
to  maintain  that  there  was  any  distinction  between  that 
case  and  the  present.  There  was  the  most  remarkable 
similarity  of  circumstances,  the  only  difference  being  that 
it  was  the  case  of  executors  instead  of  mortgagees,  and 
the  legatees  were  three  instead  of  two  in  number;  and 
Lord  Langdale  decided  that  as  against  the  devisees  of  the 
real  estate  the  legatees  had  a  right,  the  personal  estate 
being  insufficient,  from  having  been  wasted,  to  come  on 
the  real  estate  to  have  their  charges  raised.  It  was  sug- 
gested that  that  case  could  not  be  considered  an  authority, 
because  it  was  not  cited  in  the  cases  or  text-books,  or  to 
be  found  in  the  Begistrar's  book;  but  his  Honour  had 
been  furnished  with  the  office  copy  of  the  decree,  which 
was  exactly  the  same  as  it  was  stiUied  to  be  in  the  report, 
and  it  was  argued  on  the  same  grounds  on  this  point  as 
were  raised  here,  and  after  having  elaborately  considered 
the  case,  his  Lordship  came  to  the  conclusion  at  which  he 
(the  Vice-Chanoellor)  would  have  arrived  had  it  not  beer 
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for  that  authority;  he  had,  therefore,  no  hesitation  in 
ooming'  to  the  conclusion  that  as   a^nst  the  Messrs. 
Chaffer  the  plaintiff  had  a  clear  equity  to  resort  to  the 
trusts  of  the  term,  and  the  personal  estate  having  been 
exhausted,  the  real  estate  in  the  hands  of  the  Messrs. 
Chaffer  was  liable  to  the  charge  of  the  plaintiff.    With 
regard  to  the  second  question,  whioh  was  quite  a  separate 
one,  as  between  the  plaintiff  and  each  separate  mortgagee, 
it  might  be  that  the  plaintiff  might  have  a  right  over 
one  and  none  over  the  others;  but,  before  entering  into 
the  separate  oases,  it  might  be  well  to  refer  to  the  gene- 
ral principles  about  which  there  was  no  controTersy.    If 
a  person  took  a  oonveyance,  either  by  sale  or  mortgage  of 
real  estate,  charged  with  legacies  or  scheduled  debts,  he 
was  bound  to  see  that  the  purchase  money  was  duly  ap- 
plied, and  it  was  not  sufficient  for  him  to  pay  tihe  money 
simply,  but  he  must  see  it  applied.    But  if  there  was  a 
charge  of  general  debts  and  legacies,  then  if  he  paid  his 
money  to  the  right  person,  he  was  not  bound  to  see  to 
t^  application,  or  whether  the  debts  were  paid  or  not. 
He  had  no  means  of  seeing  what  the  debts  were,  and 
might  safely  pay  to  tiie  party  charged  with  the  duty  of 
raising  and  paying  them;  but  if  in  that  case  the  party 
might  safely  pay  his  money,  even  then  if  the  money  was 
borrowed,  or  he  had  good  reason  to  suppose  it  was  borrowed, 
not  for  the  purpose  of  paying  the  debts  and  legacies,  but 
for  the  private  purposes  of  the  person  borrowing  or  rais- 
ing it,  then  he  made  himself  a  party  to  a  devastavit,  and 
the  estate  in  his  hands  was  Hable  to  the  debts  and  lega- 
oiee.    In  this  case  the  debts  and  l^faoies  were  charged 
only  on  the  term  which  became  vested  in  Benjamin 
Chaffer  by  survivorship,  and  not  on  the  reversion  in  fee 
devised  to  Thomas  Chafer  and  Benjamin  ChaSer,    The 
duty  of  raising  the  money  and  applying  it  was  veeted  in 
Benjamin  Chaffer  only;  and  if  he  applied  to  any  person 
to  lend  him  money  on  mortgage,  that  person  might  safely 
lend  it,  provided  he  had  no  reason  to  8upx)ose  it  was  ap- 
plied to  other  purposes.    If  he  had,  the  term  in  his  hands 
would  still  remain  liable;  but  if  the  party  lending  the 
money  lent  it  to  Thomas  and  Benjamin  Chaffer,  as  devi- 
flees  in  fee  for  their  own  purposes,  on  mortgage  of  their 
interest,  he  would  have  got  a  mori^gage  of  that  interest, 
but  subject  to  the  trusts  of  the  term  and  payment  of  debts 
and  legacies,  and  would  not  escape  liability  to  creditors 
and  legatees  by  paying  into   the  hands  of  Benjamin 
Chaffer,  and  taking  an  assignment  of   the  term  from 
Thomas  and  Benjamin  Chaffer,  because  he  had  reason  to 
fmspect  that  it  was  borrowed,  not  for  the  purposes  of  the 
term,  but  for  their  own  private  purposes.    Taking  the 
mortgages  in  order  of  date,  the  first  was  to  Robinson  & 
Birtwhistle.     [His  Honour  referred  to  the  facts.]    Hie 
letter  of  the  2nd  of  May,  1853,  was  most  explicit.   It  was 
an  appUoation  by  the  firm  to  lend  money  to  pay  a  debt 
of  that  firm;  and  all  that  subsequently  took  place  was 
only  as  to  value  and  other  matters.    The  money,  when 
banded  over,  was  paid  into  the  bank — ^borrowed  for  the 
purpose,  and  so  applied,  and  that  was  not  disputed;  and 
it  was  clear  that  Bobinson  k  Birtwhistle  took  the  Town- 
house estate  subject    to   the  equity  in  favour  of  the 
plaintiff,  and  the  unpaid  legacies  to  which  it  was  liable  in 
the  hands  of  Thomas  and  Benjamin  Chaffer.    The  mort- 
gage of  July,  1853,  was  dearly  a  consequence  and  the 
result  of  Uie  letter  of  the  2nd  of  May,  when  Bobinson  Sc 
Birtwhistle  were  asked  by  the  firm  to   lend  the  firm 
£1,000  to  enable  them  to  discharge  a  debt  due  to  the  bank, 
for  their  private  purposes,  and  not  to  execute  any  trust  of 
the  win    All  the  res  gegtof  were  in  consequence  of  the 
•first  application;  and  the  whole  transaction  went  on  un- 
interruptedly, without  even  a  temporary  suspension,  till 
its  completion.    In  their  answer,  they  certainly  denied 
that  they  knew  it;  and  this  was  tme  in  the  sense  that, 
although  they  did  know  it  in  May,  in  July  they  did  not 
know  it.    But  assuming  it  to  be  true  in  the  literal  sense, 
beyond  all  doubt  they  had  the  possible  means  of  knowing 
and  supposing  that  it  was  intended  to  apply  the  money 


for  a  private  purpose,  and  that  was  sufficient.    Stress  was 
laid  on  the  terms  of  the  deed  and  payment  to  BenjamiBy 
as  surviving  trustee;  but  it  was  obvious  that  Holmea 
having  no  instructions  from  anyone,  knew  as  a  lawyer, 
that,  unless  the  legacies  and  debts  were  paid,  the  securil^ 
of  the  mortgagees  would  be  subject  to  those  claims,  and  if 
the  money  was  padd  to  Thomas  and  Benjamin,  as  trustees 
of  the  term,  to  pay  debts  and  legacies,  the  mortgagees- 
would  not  be  responsible,  and  therefore  he  took  care  to 
make  it  appear  on  the  face  of  the  deed  that  the  mortgagees 
might    be    safe,  forgetting  that,  notwithstanding  the 
general  rule  and  the  clause  in  the  will,  they  would  not  be 
safe  if  there  was  reason  to  believe  the  intention  of  the 
borrower  was  to  apply  it  for  a  different  purpose.    No  in- 
tention was  expressed  in  the  deed.    Holmes  did  not  oom* 
munioate  his  views  to  them.    It  was  a  oqnveyanciiig^ 
device  (not  using  the  word  offensively)  to  give  the  ap- 
pearance of  propriety,  and  that  it  was  lent  to  Benjamin 
only  as  trustee  of  the  term;  whereas,  on  the  face  of  it,  it 
was  lent  to  both;  and  instead  of  for  the  term,  in  fee,  the 
term  being  merged.    Had  Bobinson  &  Birtwhistle  lent 
the  £1,000  to  Benjamin  as  trustee  of  the  term,  for  the 
purpose  of  executing  the  trusts,  and  the  bond  had  been 
given  as  an  additional  security,  the  transaction  would 
have  been  unobjectionable,  supposing  thece  was  no  ground 
for  believing  that  the  money  was  to  be  otherwise  applied. 
The  recital  that  the  trusts  were  pertemed  arose  from  the 
fact  that  Holmes  had  been,  before  1851,  employed  about  the 
property  for  the  bank,  and  knew  from  a  letter  from  Benja- 
min Chaffer  that  all  the  debts,  ko.,  had  been  paid,  except 
the  two  legacies,  in  which  he  was  told  parties  had  a  life 
interest    The  merger  of  the  term  was  a  peculiar  feature 
in    the    deed;   it   was  an    artificial  mode  of  carryings 
out  the  matter,  and  the   fact  that  Robinson   k,  Birt- 
whistle knew  the  purpose  for  whioh  the  mon^  was 
borrowed  could  not  be  got  rid  of,  and  therefore  the  mon^ 
in  their  hands  was  liable  to  the  same  equity  in  favour  of 
the  plaintiff  as  it  was  in  the  hands  of  the  Messrs.  Chaffer. 
With  regard  to  General  SoaxStftt,  his  statement  was  that 
of  an  honest  man.    He  made  no  inquiry,  and  the  win  and 
oodioil  being  retited  in  his  deed,  be  was  affected  with  no- 
tkse  of  them;  and  although  it  did  not  appoar  for  what 
purpese  the  term  was  merged,  it  was  a  loan  to  a  remain- 
derman, on  the  assertion  that  the  trusts  of  the  term  were 
complied  vrith  and  the  debts  paid,  which  ^vvisa  fact;  and 
it  was  stated  that  the  legacies  were  duly  raised  and  pro- 
vided for.    He  therefore  had  notice  of  them,  and  lent  the 
money  at  his  periL    It  was  unfortunate  that  he  did  not 
employ  a  solicitor.    In  Johmon  v.  Kennettf  3  M.  &  K.  024^ 
the  Yice-Chonoellor  of  England's  decision  was  reversed 
by  Lord  Lyndhurst,  and  that  was  approved  of  by  Iiord 
Cottenham  in  Bland  y,  JSland^  4  M.  &  Cr.  420,  whiok 
established  this,  that  when  an  estate  was  chacged  with 
debts  and  legacies,  a  purohaser  or  mortgagee  was  safe 
notwithstanding  that  all  debts  had  not  been  paid,  pro- 
vided the  fact  of  the  charge  was  not  known  to  him:  if  it 
was,  he  was  bound  to  see  to  the  application  of  the  money. 
Sir  James  Scarlett  was  contented  with  aTSgoe  statement. 
He  lent  to  bol^  the  Chaffers,  and  (not  aflsuming  Mr. 
Hehn  to  be  incapable  to  oondoet  the  nuMter)  he  toek 
with  notice  and  subject  to  the  plaintiff's  eqtdly.    Witk 
respect  to  Messrs.  Worrall^  mortgage,  it  was  dear  that 
the  £11,500  was  lent  to  both  the  Messrs.  ChaiEer  fat 
their  own  purposes.    The -contention  was  that,  although, 
the  money  was  lent  to  them,  and  not  to  Beigamin  oioij^. 
inasmuch  as  it  was  lent  to  Benjamin,  Thomas  joininur 
with  him,  it  was   ropresented   that  all   the  trusts   of 
the  term  were  satisfied,  and  there  was  a  merger  of  it  that 
was  snffident  to  free  the  mcNTtgagees  from  all  liability.  And 
Storry  ▼.  Walsh,  1 8  Beav,  659,  2  W.  B.  800,  was  (AteA,  Imt 
that  was  quite  distinguishable  from  the  present  case,  and 
the  principle  laid  down  was,  ther^ore,  in^pUei^le.    The 
plaintiff  was  tlnrefero  entitled  to  priority  over  than,  but 
only  so  far,  of  course,  as  related  to  the  property  of  |^e 
testator  comprised  in  the  mortgage.    The  same  observa- 
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tion  A^^iliad  to  the  moftgage  to  the  baolc,  with  tha  addi- 
tional dzoaiiistaiiod  that  in  this  oaaa  MesBrs.  Aloooki 
and  HnhnftB,  who  weae  habitually  soHoiton  of  tha 
bank,  wero  employed;  and  inasmuch  as.the  'Measn.  Ohaf- 
fac  did  not  employ  any  othns,  Mesais.  Alcook  Sc  Holmea 
mnat  be  oonsidtted  aa  aoting  for  them  also.  Th^y  knew 
the  Qizeomstaneee,  hayiiig  acted  in  the  master  in  1851, 
amd  that  waa  oonrtniotiTe  notice  that  the  legaoiee  were 
2U)t  paid.  With  regard  to  the  mortgage,  to  Meeszs.  Bren- 
]iand,the  expreB8i0n  *^free  from  aU  snbfiisting  tmsts" 
nsed  in  the  deed  was  amoet  singnlaf  one,  and  probably  a 
dip,  beoanse  the  whole  deed  was  contrary  to  any  such 
supposition.  Brennand  said  that  he  knew  the  legatees 
wem  tainom,  and  the  legeeies  not  paid;  and  finding  that 
Bobinaon  6c  Birtwhistie  had  lent  £1,(HK)»  he  took  it  for 
flsanted  that  all  the  tmsts  were  satisfied.  It  atoo  aDDeared 
tiiat  Bnek  &  Eastwood  weie  the  solioitoia  aeting  in  this 
matter.  a»m^  thezefoze  it  waa  «l«MMr  jhadt  "RwaiwAiMJ  took 
hla  mod^age  subject  to  the  prior  charge  in  favonr  of 
ih»  plaintiff.  Tha  argmaeat  waa  that  iiha  eatatahad 
boBoe  its  bortbon,  and  mnst  not  bear  it  twioe*  If  it 
meant  that  the  two  soms  of  Al,500  had  ever  been  raised 
oak  of  the  estate^  it  had  not.  Probably  what  was  meant 
ma  tiiat  it  was  a  charge  on  the  personal  estate,  and  that 
although  since  wasted,  had  been  (QriginaUy)  sufficient. 
If  an  estate  waa  left  to  tiuslieca  (on  b^ialf  of  a  famUy) 
liable  to  pay  legacies,  and  the  money  was  paid  into  the 
hands  of  the  trustees  without  any  Imowiedge  of  an  in- 
iMntion  of  misapplication,  and  the  trustee  wasted  it, 
then  it  had  borne  its  bmcthen,  and  that  was  the  only 
aense  in  which  it  could  be  considered  to  have  done  so. 
4Tioth6T  argument  was  Uiat  the  two  lega^  receipts  pro- 
dnoed  or  dlBcoyered  during  the  argument,  amounted  to  an 
afpfopdation  of  those  sums— ^  setting  apart  in  satisfaction 
of  the  two  legacies.  It  being  necessary  that  the  eocecur 
tors  should  pay  duty  not  only  on  the  residue,  but  all  lega- 
cies, the  common  printed  form  was  reqtuired  to  be  filled 
up,  and  the  words  b^ng  **  reoeived  ov  retained  in  trust," 
'^zeod.Ted  "  waa  stcnek  out^  and  the  **  retained  in  trust " 
were  left  If  tise  legatee  had  been  paid,  the  reoeipt 
would  hare  been  signed  by  him,  as  in  this  case,  ^  J<dm. 
Howard,  descendant  of  the  diild,  &o.,"  but  the  receipts 
were  signed  by  the  execmtors.  It  was  said  that  Thomas 
'Caiafler  signed  as  a  witness;  but,  independently  of  tha 
iaet  that  a  witness  waa  unnecessaxy ,  it  was  clearly  signed 
by  him  as  eixBoutor,  and  theref(»e  it  was  not  an  appro- 
yiatiiw  in  the  hands  of  Benjamin  Ohaffer  as  larustee  of 
atm  teem;  Hbe  two  suggastieDs  did  not  arise  i^xm  any 
Jiaetum,  There  must  therefore  be  a  dedaiation  that  the 
plaintiff  and  Mrs.  Temple  and  her  children  were  entitled 
in  priority  according  to  the  relatiye  values  of  the  estates 
siortgaged,  and  the  principal  and  interest  of  their  legades 
.and  the  costs  must  be  provided  for  by  a  first  chargeu  Thare 
XBUst  be  a  decree  lor  sale  of  the  teem  to  raise  the  amount, 
the  mortgages  being  diaiged  pro  rata  on  each  piopertjr, 
with  a  declaration  that  Thomas  OhaiBer  and  Benjamin 
Chaffer  were  pen<mal]ylialde  in  lespeot  of  the  devoMtOfvit 
Theeosts  of  the  suits  of  the  plaintiff  and  Mm.  Temf^ 
must  be  added  to  their  legaoiee,  and  raised  out  of  the 
'estate.  The  esooutois  must  hare  thw  costs  in  the  usual 
way,  subject  to  the  bankruptcy^ 

SoHcitOTB,  W.  Shaft;  M$dale  ^  Byrne;  MUm;  Jeyes; 
JScatt,  2hhourdln,  ^  Skaw, 


▼.  C.^.  Bbaham  v.  Bustabd.  Aug.  1, 3. 

2Wu2»HnarA— •iVeia  orHcle  qf  mami/acturo — J^hnot/  name^-^ 

Where  a  nem  article  of  ma/mmfaehure  U  imtredHced  into 
^e  market  hy  aperoen  engaged  i«  ^v4e^  and  aequiree  a 
reputation  under  a  paftieuiar-namei  the  Oourtof  Chancery 
mU  protect  the  uee  of  that  name,  amd  wiU  reetrain  other 
pereone  from  eeUnng  a  eimilar  article  under  the  same 


The  plajfitiflw  in  this  case  were  soi^  manufacturers 
carrying  on  business  in  London^  The  defendants  were 
mamifaoturing  chemists,  at  GoUyhurst,  Manchester.  It 
f4>pears  that  in  December  last  the  plaintifTs  introduced 
into  the  eoap  market  an  article  of  manufacture,  which 
they  offered  for  sale,  and  sold,  under  the  name  of  *'  The 
EoDoelsior  White  Soft  Soap,"  and  that  previously  to  this 
time,  white  soft  soap,  as  an  article  of  manufacture,  was 
in  UtUe  or  no  demand  in  the  so^  trade;  but  that  such 
demand  had  ittcrea^ed  since  the  introdnction  by  the 
plaintiffs  of  their  article  of  manufacture.  Since  De- 
cember last,  the  plaintiffs  had  been  accustomed  to  make 
up  their  white  soft  soap  for  sale  in  jars  and  casks,  with 
labda  on  the  top  and  sides  of  such  jars  and  casks  con- 
taining the  words,  "The  Excelsior  White  Soft  Soap, 
London,"  printed  on  them.  The  plaintiffs,  since  March 
last,  had  also  adopted,  as  a  distinctive  trade  mark,  a 
d^oe^  consisting  of  the  combination  of  the  initial 
letters  of  the  plaintiffs*  names,  which,  having  been 
printed  on  labels,  was  also  affixed  to  every  jar  and  cask. 
The  bill  alleged;  and  the  allegation  was  supported  by 
the  plaintiffs*  affidavit,  the  affidavits  of  thmr  Manchester 
i^pent,  and  of  one  of  their  customers  at  Manchester, 
that  the  name,  **  The  Excelsior  White  Soft  Soi^),"  was 
the  most  prominent  and  the  most  important  part  of  the 
plaintiffs'  trade  mark  in  connection  with  this  artiole  of 
mannlacture,  and  that  by  the  appropriation  of  this  name 
as  a  part  of  the  plaintiffs*  trade  mark,  the  plaintiffii  had 
fixed  in  the  markets  and^ilaoes  where  eoap  as  an  article 
of  manufacture  was  offered  for  sale,  a  conviction  that  the 
goods  offered  for  sale,  and  sold,  for  or  in  connection 
with  that  name,  were  manufactured  by  the  plaintiffs. 
In  January  last,  the  plaintiffs  appointed  Mr.  Prior,  of 
Bond-street,  agent  for  the  sale  of  their  artiole  of  ma* 
nu&cture  at  Manchester  and  the  neighbouring  towns, 
and  Mr.  Prior  met  with  considerable  success  in  the 
agency.  Mr.  Prior  was  also  the  agent  for  the  defendants 
forthe  sale  of  certain  crystals  and  other  substances  ma- 
nufactured by  them;  and  in  February  or  March  last  he 
t(M  Mr.  Bustard,  one  of  the  defendants,  of  the  success 
which  had  attended  the  sale  of  the  plaintiffs*  artiole,  and  of 
the  reputation  which  it  had  acquired  under  the  above-men- 
tioned name,  and  offered  Mr.  Bustard  a  sub-agency  for  the 
same,  at  a  commission  of  five  per  cent.  Tlus  Mr.  Bustard 
declined,  for  the  reason  stated  in  the  letter  of  his 
firm  set  out  below.  Beoently  the  plaintiffs  discovered 
that  thedefendants  had  beg^m  to  make,  and  had  offered 
f<n:  sale,  a  white  soft  sci^  under  the  name  of  **  Excelsior 
White  Soft  Soap.**  They  made  some  complaint  of  the^de- 
fondants*  conduct,  in  consequence  of  which  the  defen- 
dants wrote  to  the  plaintiflri  a  letter,  dated  the  17th 
of  June,  1868,  in  part  as  follows: — ^"'Die  way  we 
got  to  hear  of  and  oonmienoed  making  a  white  soft 
soap,  is  as  follows: — Mr.  Prior,  your  Manchester 
agent,  is  an  agent  of  ours  also,  and  has  been  these 
last  eight  months;  and  in  a  conversation  with  our 
Mr.  Bustard,  about  three  months  since,  after  teUing  him 
how  he  was  going  on  with  your  soap,  he  c^feied  to  give 
him  a  sub«gency  for  the  same,  and  he  (Mr.  Prior)  would 
allow  him  five  per  cent,  on  salee.  This  Mr.  Bustard  de- 
clined, stating  he  was  sure  it  would  not  pay  to  work  a 
totally  new  thing  for  such  a  small  commission,  amongst 
our  oonaectioni  About  a  month  after  this,  when  Mr.  Prior 
was  again  at  our  plaoe^  he  tried  hard  to  get  Mr.  Bustard  to 
work  a  sub-agen^  from  him,  for  the  soap.  This  Mr. 
Bustard  declined,  as  before,  as  it  would  not  pay  us,  at  the 
same  time  telling  him  that  he  thought  he  could  make  what 
small  quantity  we  could  seU.  About  a  month  since  Mr. 
Prior  was  again  at  our  place;  he  saw  one  of  our  labels, 
which  reads  *  Bustards  Ga's  Excelsior  White  Soap:  Works, 
CoUyhurat,  Manchester.*  He  then  said  he  thought  we 
ought  not  to  use  the  word  'Excelsior,'  to  which  Mr. 
Bustard  replied  that  he  could  not  see  that  we  were  doing 
them  any  injury,  as  we  had  our  name  printed  before  the 
/Bzoelsior,'  bat  asked  him  (Mr.  Prior)  to  ifiorite  to  jcm 
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oaking  the  question  whether  we  were  right  or  not,  as  we 
would  give  it  up  if  we  were  infringing  on  your  rights 
and  privileges.    This  we  are  now  prepared  to  do,  if  yon 
think  we  ought  not  to  use  the  word;  the  word  cannot 
do  us  any  good,  as    it  is  not  at  all  known  by  that 
name.    We  did  not  use  the  word  to  get  any  of  your 
trade,  or  we   should   not    have    put   our   own  names 
before  it**     The  plaintiffs  and  their  solicitor  returned 
answers,  dated  the  18th  June,  to  this  letter,  requiring 
the  defendants  to  discontinue  making  and  selling  the 
article,  and  to  publish  an  apology  in  the  newspapers. 
In  reply,  the  defendants  wrote,  on   the  18th  June,  as 
follows  : — **  Your  favour  of  the  18th.    We  are  sorry  to 
have  troubled  you  with  ours  of  the  17th,  having  since 
found  that  we  were  needlessly  alarmed.    You  can  take 
what  steps  you  think  proper,  and  in  the  meantime  we 
are,*'  &c.     Under  these  circumstances,  the  plaintiffs  filed 
the  present  bill,  alleging  that  the  defendants  had  taken 
advantage  of   the  information  given  to  them  by  Mr. 
Prior   as  to   the   success  and  reputation  of  the  plain- 
tiffs'   article,    under    the    name    of    **  The    Excelsior 
White  Soft   Soap,"   and   had    fraudulently    offered    for 
sale,    and    sold,    a    white    soft    soap  under  the   same 
name,  and  that  they  had    so    done    for    the    purpose 
of    passing    off,    and    enabling    others    to    pass    off, 
the  white  soft   soap    so    manu&ctured    by    them    for 
the  white  soft  soap  manufactured  for  the  plalnti&,  and 
for  the  purpose  of  deceiving  purchasers,  and  inducing 
them  to  believe   that  their  article  was  the  plaintiffs' 
article  of  manufacture,  and  of  diverting  from  the  plain- 
tiffs, and  attracting  to  themselves,  that  custom  which, 
without  such  improper  acts,  would  have  flowed  to  the 
plaintiffs,  and  that  thereby  they  had   done   and  were 
doing  great  injury  and  damage  to  the  plaintiffs.    The 
bill  prayed  an  injunction,  account,  and  damages.    The 
cause  now  came  on  upon  an  interlocutory  motion  for  an 
injunction.    The  defendants  resisted  the  plaintiff'  case 
on  several  grounds.     1.  They  stated  that  their  naming 
their  white  soft  soap  as  "  Excelsior  "  was  entirely  in  con- 
sequence of  the  conviction  that  such  soap  was  of  a  better 
quality  than  any  other  white  soft  soap  they  had  seen, 
and  not  for  the  purpose  of  imitating  any  trade  or  other 
mark!  used  by  the  plaintiffs.     2.  That  the  word  **  Excel- 
sior "  was  a  word  commonly  used  by  persons  in  trade  to 
denote  the  quality  of  their  articles  of  manufacture,  and 
not  to  denote  their  particular  nature,  and  that  among^ 
other  trades  such   word   was    used   by   lucifer  match 
makers,  tailors,  blacking  manufacturers,  makers  of  sewing 
maehines,  and  others,  to  indicate  quality  and  Traverg* 
Trade  lAgt  was  produced  by  the  defendants,  in  which  it 
appeared  that  ancles  of  manufacture  were  advertised 
according  to  their  quality,   as  "  Choice,"    "  Superior," 
«*  Extra,"  "  Excelsior,"  in  an  ascending  scale.    The  de- 
fendants also  contended  that  the  present   proceeding 
was  only  adopted  to  puff  the  plaintiffs'  goods;  that  the 
Court  would  not  enable  parties,  by  advertising  their  suc- 
cess, to  represent  that  the  Court  of  Chancery  had  indirectly 
pronounced  a  favourable  opinion  on  their  article  of  manu- 
facture :  and  that  the  Court  would  not  protect  the  use 
of  any  word  which  was  generally  understood  to  indicate 
the  *'  quality  "  of  the  article  sold.    8.  That,  assuming  the 
plaintiffs  ever  had  an  exclusive  right  to  l^e  use  of  this 
word,  yet  having  in  Mareh  last  adopted  a  real  trade 
mark  they  thus  abandoned  any  monopoly  they  might 
have  possessed  in  the  use  of  the  word  **  Excelsior,"  and 
could  not  now  claim  to  have  its  use  protected. 

In  support  of  the  defendants'  case,  Mr.  Yates,  one  of 
their  travellers,  made  an  affidavit,  in  which  he  stated 
that  since  May  last  he  had  been  endeavouring  to  sell  the 
defendants'  Excelsior  white  soft  soap  in  Manchester  and 
the  neighbourhood  without  success,  in  consequence  of 
the  novelty  of  the  article. 

W.  M,  Jame$y  Q.C.,  and  E.  Charles  appeared  for  the 
plaintiffs  in  support  of  the  motion  for  an  injunction. 


They  contended  (1 )  that  on  the  evidence  the  plaintifb 
entitled  to  the  exclusive  use  of  this  name,  and  to  have  the 
use  of  the  same  protected:  Oout  v.  Aleplogler,  6  Beav.  69 
n. ;  Batty  v.  HiU,  11  W.E.  746.  But  (2)  if  the  exclu- 
sive right  was  not  in  the  plaintifffl,  the  fraud  in  this 
case,  which  was  uncontradicted,  entitled  them  to  the  in- 
junction :  Knott  V.  Morgan,  2  Keen,  213  ;  Creft  v.  i>ay, 
7  Beav.  85  ;  TJie  Collins  Com^ny  v.  Brown,  8  £.  &  J. 
422,  5  W.  E.  676. 

BoUy  Q.C.,  and  G.  Lake  JRussell,  for  the  defendants^, 
urged  the  points  mentioned  above. 

W.  M,  James,  Q.C.,  in  reply. 

Wood,  Y.C,  said  that  tiie  oondnot  of  the  defendants  Ia 
this  case  did  not  entitle  them  to  any  consideration  at  the 
hands  of  the  Court.  It  happened,  in  December  last,  that 
plaintiffs  brought  out  what  might  be  called  a  new  aiticl& 
of  manufacture,  and  offered  it  for  sale  in  the  soap  trade  as. 
«  The  ExoelsiorWhite  Soft  Soap."  The  defendants,  in  tlieir 
correspondence,  spoke  of  it  as  a  "  totally  new  thing,"  and 
one  of  their  travellers  (Mr.  Yates),  who  was  brought  to  ifire 
evidence  on  their  behalf,  said  that  very  few  of  the  parties 
he  called  upon  in  Manchester  and  other  towns  in  th& 
same  neighbourhood  had  ever  heard  of  an  article  called 
*'  white  soft  soap,"  and  that  they  objected  to  buy  it  on, 
account  of  its  novelty,  the  remark  being  generaUy,  *^  Stop 
till  we  are  asked  for  it  and  then  we  shall  be  obliged  t» 
keep  it."  These  being  the  admitted  facts  of  the  case 
upon  the  evidence,  it  appeared  that  the  defendants  woe 
informed  of  the  success  of  the  plaintiffs*  article  under 
this  name,  and  that  they  thereupon  began  to  maka 
a  similar  article  and  to  sell  it  under  the  same  name 
From  their  first  letter  to  the  plaintiffs  [his  Honour 
read  the  passage  set  out  above],  it  was  obvious  that^ 
the  defendants  had  never  heard  of  the  article  until 
Mr.  Prior,  the  plaintiffs'  Manchester  agent,  mentioned  it 
to  them.  His  Honour  had  had  to  consider  the  question, 
of  the  introduction  of  a  new  article  into  the  market  in 
the  case  of  Young's  Paraffin  oil  (see  Young  v.  WMt€^ 
17  Beav.  532),  and  his  Honour  considered  that  where 
a  person  engaged  in  trade  introduced  a  new  article 
into  the  market,  and  gave  it  a  new  and  distinctive 
name,  the  Court  would  protect  the  use  of  that  name.  In 
the  Paraffin  oil  case  it  turned  out  that,  although  the  article' 
was  a  new  thing  in  this  country,  it  had  been  knowxL 
and  was  described  in  scientific  dictionaries  and  other 
books  under  the  name  of  Paraffin  oil,  and  in  consequence 
of  this  his  Honour  was  not  able  to  give  Mr.  Young  aa 
injunction  to  restrain  other  persons  from  using  that  name. 
If,  in  this  case,  the  plaintiffs  had  sought  protection  for 
the  name  '*  White  Soft  Soap  "  only,  the  same  principle 
would  have  been  applied;  and  as  every  person  making  a 
white  soap  would  be  entitled  to  call  it  by  that  name,  an 
injunction  would  not  have  been  granted  to  the  plaintifib. 
But  here  the  plaintiffs  put  the  word  **  Excelsior  "  before 
the  **  White  Soft  Soap,"  and  it  was  not  an  unimportant 
circumstance  that  the  plaintiffs  did  not  simply  call  their 
article  "Excelsior  White  Soft  Soap,"  but  ** The  Excelsior 
White  Soft  Soap."  They  did  not  sell  different  qualities 
of  white  soft  soap;  they  only  sold  one  quality,  one 
article,  and  to  that  they  gave  this  distinctive  namei 
The  only  thing  which  made  his  Honour  hesitate  at  one 
stage  of  t^e  cause  as  to  granting  an  injunction  on  an 
interlocutory  application  like  the  present,  was  a  doubt  in 
his  mind  whether  the  novelty  of  the  article  was  sufficiency 
shown;  but  when  his  Honour  found  that  the  defendants, 
in  their  evidence,  admitted  the  novelty,  and  that  they 
had  had  a  fortnight  to  prepare  their  evidence,  and  had 
the  names  of  ten  or  eleven  persons  in  the  trade  at  Man- 
chester and  the  neighbouring  towns  given  them  by  the 
plaintiffs  in  their  evidence,  as  persons  who  had  bought 
the  plaintiffs'  article  of  manufootnre,  and  had  been  can- 
vassed by  the  defendants  and  their  agents,  and  notwith- 
standing this  no  single  person  was  brought  forward  to 
say  that  the  plaintiffs'  article  was  not  a  new  article^  and 
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had  not  aoquiied  a  repntatioii  under  this  porticnlar  name, 
he  was  bound  to  take  it  upon  the  evidence  that  since  the 
month  of  December  last  till  now  the  plaintiffs  had  had 
the  sole  manufacture  and  sale  of  the  article  called  *'  The 
Ezoelsior  White  Soft  Soap.''  As  to  the  argument  adyanced 
hj  the  defendants,  that  the  nature  of  the  plaintiffs*  claim 
was  ridiculous,  and  that  the  Court  would  not  interfere  on 
that  account,  the  evidence  had  carried  the  case  beyond  the 
stage  of  ridicule;  and  although  it  was  true  that  the  Court 
would  not,  if  it  could  help  it,  encourage  mere  puffing  of 
goods,  it  would  check  fraud  wherever  it  was  found.  It  was 
clear  that  the  plaintiffs  in  this  case  had  established  a  sort 
of  property  in  this  name,  which  made  it  worth  while  for 
the  plaintiffs  to  adopt  it.  The  advertising  sheets  which 
had  been  produced  showed  that  the  word  '*  Excelsior  *' 
was  used  extensively  in  various  trades;  and  if  this  word 
was  used  here  in  the  same  sense  as  that  in  which  the  word 
'*  superfine*'  might  have  been  used,  to  denote  the ''  quality  ** 
of  the  article  sold,  and  not,  as  his  Honour  considered,  as 
the  surname  of  the  plaintiffs'  article,  his  Honour  could  not 
have  interfered.  But  as  this  word  was  not  used  to  denote 
quality,  but,  like  the  word  "  Eureka,"  or  "  The  Victoria," 
indicates  the  article  itself,  and  as  a  reputation  had  been 
acquired  for  it  under  that  name,  the  adoption  of  it  by 
another  person  was,  in  the  view  which  the  Court  took  of 
these  cases,  a  fraudulent  attempt  by  that  other  person 
to  palm  off  his  goods  for  the  plaintiffs*.  The  circum- 
stance which  was  relied  upon  by  the  defendants,  that 
the  plaintiffs  had  in  March  last  adopted  an  addi- 
tional trade  mark,  did  not,  in  his  Honour's  opinion, 
affect  the  plaintiffs*  rights.  A  person  in  trade  might 
have  two  or  three  ways  of  identifying  his  article 
of  manufacture.  He  may  have  a  name  like  the  **  London 
Conveyance  Company"  {Knott  v.  Morgan,  which  was 
cited),  and  he  might  also  have  a  mark.  This  question  arose 
in  the  Sheffield  cases  where  certain  trade-marks  were 
granted  by  the  corporation;  yet  Messrs.  Bodgers  and  Co. 
frequently  had  to  come  to  this  Court  to  restrain  a  defen- 
dant from  using  their  name,  although  he  did  not  attempt 
to  infringe  the  corporate  trade-mark  which  belonged  to 
them  under  a  grant  from  the  corporation  of  Sheffield. 
The  gist  of  these  cases  was,  that  one  person  took  the  name 
l>y  which  another  person's  goods  were  known  to  the 
public.  In  this  case  his  Honour  was  satisfied  that  the 
defendants  had  adopted  this  name  for  the  purpose  of 
obtaining  some  of  the  plaintiffs'  custom,  and  he  would 
grant  the  injunction  to  restrain  the  defendants  from 
celling  any  soap  under  the  name  of  **  The  Excelsior  White 
Soft  Boap,"  or  any  words  so  contrived  as  to  represent  or 
lead  to  the  belief  that  the  article  sold  by  the  defendants 
was  the  plaintiffs'  article  of  manufacture. 

Solicitor  for  plaintiffs,  BourdiU&n, 

Solicitors  for  defendants,  Edwards^  Layton,  ^  Jaques, 
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In  the  good$  of  Button  (deceased),   Feb.  24. 

Revocation — Codicil  revolted  hy  revocation  of  nill. 

The  revocation  of  a  mill  was  Jield,  on  motion,  to  revoke 
a  eodioU  to  the  mill,  which  contained  a  bequest  of  a  legacy 
to  a  servant,  and  in  all  other  resjfects  confirmed  the  wHl. 

William  Walker  Holmes  Button,  who  died  on  the  7th 
of  January,  1863,  duly  executed  a  will  on  the  3rd  of  July, 
1852,  and  a  codicil  on  the  15th  of  October,  1852.  The 
oodidl  was  in  these  terms: — "  This  is  a  codicil  to  the  last 
will  and  testament  of  me,  W.  H.  Button,  which  will  bears 
date  the  3rd  day  of  July,  1852.  I  bequeath  to  my  house- 
keeper, Sarah  Nicholl,  widow,  a  legacy  of  £100;  such 
legacy  to  be  paid  to  her,  clear  of  duty,  within  three  calen- 
der months  after  my  decease,  and  to  be  in  addition  to  the 
wages  that  may  at  my  decease  be  due  to  her,  and  in  addi- 


tion, also,  to  any  testamentary  disposition  in  her  favour 
heretofore  made  by  me.  In  all  other  respects  I  confirm 
my  said  wilL" 

It  appeared  from  the  affidavits  that  this  codicil  was 
handed  by  the  deceased  to  Sarah  Nicholl,  and  that  6h& 
kept  possession  of  it  until  his  death;  that  in  September, 
1860,  the  deceased  called  her  into  his  dining-room  and 
told  her  that  some  of  the  persons  in  whose  favour  the 
will  had  been  made  had  offended  him,  and  asked  for  a 
pair  of  scissors;  that  he  then  opened  a  box  in  which  h» 
kept  his  papers,  and  said,  **  No  one  shall  ever  reap  any 
benefit  from  me  who  abuses  me  in  my  lifetime.  Now  see 
what  I  will  do,"  and  took  his  will  out  of  the  box  and  cut- 
off his  own  signature  and  the  signatures  of  the  attesting 
witnesses;  that  he  then  put  the  will  back  into  the  box„ 
and  that  it  was  found  after  his  death  with  the  signatures 
cut  off;  that  he  had  afterwards  given  instiuctions  on 
several  occasions  for  a  new  will,  but  it  had  never  been 
prepared  or  executed;  and  that  on  the  3rd  of  January, 
1863,  he  executed  a  bond  whereby  he  secured  to  Sarah 
Nicholl  £4  a  month  for  life,  provided  that  she  continued 
in  his  service  until  his  deaths 

Spinks,  Dr,,  moved  for  a  grant  of  administration  with 
the  codicil  annexed  to  Charles  Button,  the  brother  and 
next  of  kin  of  the  deceased.  The  deceased  did  not  intend 
to  revoke  the  codicil;  it  had  not  been  revoked  in  the 
manner  pointed  out  by  the  Wills  Act  (1  Vict.  c.  26,  s.  20); 
and  as  it  was  not  dependent  upon  the  will,  but  was  quite 
connected  with  it,  revocation  of  the  will  had  not  revoked 
it. 

Sir  C.  Cbesswell  said  he  could  not  understand  how 
the  codicil  could  be  sustained  if  the  will  was  revoked, 
because  it  expressly  confirmed  and  established  the  will. 

Spinks,  Dr. — The  confirming  clause  of  the  codicil  haa 
become  inoperative,  but  the  codicil  is  not  necessarily  re- 
voked. He  referred  to  Medlycott  v.  Asslieton,  2  Add. 
Ecc.  Eep.  229;  Tagart  v.  Hooper,  I  Curt  289;  In  the 
Goods  of  Hallitvell,  4  Notes  of  Cases,  400;  and  Clogstoun 
V.  Walcott,  5  lb.  623. 

Sir  C.  Cbesswell. — Before  the  applicant  can  possibly 
obtain  administration  with  the  codicil  annexed,  it  will  be 
necessary  to  cite  the  persons  interested  under  an  intestacy. 
I  do  not  wish  to  give  a  positive  opinion,  because  the  party 
may  propound  the  codicil;  but  the  inolination  of  my 
opinion  is,  that  the  codicil  is  revoked.  Taking  the  nature 
of  the  codicil  and  the  subsequent  conduct  of  the  deceased 
into  consideration,  there  is  nothing  to  rebut  the  jfrimd 
facie  presumption  that  the  codicil  was  revoked  by  the 
cancellation  of  the  will.  He  made  a  codicil  confirmingr 
his  will,  and  then  destroyed  his  will  animo  cancellaTidi, 
It  is  suggested  that  the  only  object  of  making  the  codicil 
was  to  confer  a  benefit  on  his  housekeeper;  but  after  the 
codicil  was  executed,  and  the  will  destroyed,  he  had  a 
bond  prepared  whereby  he  gave  a  larger  benefit  to  her 
than  he  had  given  by  the  codicil.  The  parties  may  pro- 
pound the  codicil  if  they  think  fit,  but  my  opinion  is  that 
it  was  revoked. 

Motion  rejected. 


ISiborce  anii  ^ati^imoniaU 

Gipps  r.  Gipps  and  Hume.  May  5. 

Form  of  decree  dismissing  petition — Appeal — Practice^ 

In  a  case  where  a  petition  for  dissolution  of  marriage 
Jiad  been  dismissed  on  the  ground  tluU  the  petitioner  had 
been  guilty  of  connivance,  and  the  petitioner  had  appealed 
from  that  decree  to  the  House  of  Lords,  the  Court,  upon 
the  applicati4>n  of  the  petitittner,  inserted  in  the  decree  the 
ground  upon  which  the  petition  had  been  dismissed. 

This  was  a  petition  by  a  husband  for  a  dissolution  r 
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mairiage  on  the  ground  of  adultery.  The  respondent^  by 
hor  answer,  denied  the  adultery.  The  oo-re^K>ndent 
denied  the  adultery,  and  pleaded  connivance  and  misoon- 
duot  oondneing  to  tiie  adultery.  The  case  was  tried  be- 
fore the  Judge  Ordinary,  without  a  jury,  on  the  21st  and 
22nd  of  January,  and  on  the  17th  of  February  the  Judge 
Ordinary  delivered  judgment,  dismiasiag  the  petition  on 
the  ground  that  the  petitioner  had  been  guilly  of  con- 
nivance.* From  that  deoree  the  petitioner  had  preaanted 
an  appeal  to  the  House  of  Lox^ 

8pmkSf  Dr.,  moved  that  the  form  of  the  decree  might 
be-  varied,  so  as  to  show  upon  the  face  of  it  the  ground 
upon  which  the  petition  had  been  dismissed.  As  it  now 
stood,  it  was,  tiiat  the  Judge  Ordinary  having  deliberated 
by  his  final  decree  dismissed  the  petition. 

The  JUDQB  Obdinaby. — ^The  judgment,  which  I  read 
i^  Court,  will  show  the  grounds  of  the  decree. 

Spit^hi,  Dr. — It  might  be  important  for  the  petitioner 
to  have  a  deoree  to  the  efCeot  that  the  adultery  of  the 
nec^ndent  had  been  proved. 

The  Judge  Ordinary. — I  cannot  make  a  decree  to 
that  effect,  l^e  finding  of  the  Court  upon  the  question 
of  adultery  is  nothing  more  than  the  finding  of  a  jury. 
The  judgment  of  the  Court  1b,  that  the  petition  be  dis- 
missed; and  that  judgment,  unless  it  is  reversed,  is  bind- 
ing in  every  other  Court,  but  not  the  grounds  upon  which 
it  proceeds.  The  other  Courts  would  be  bound  by  my 
decree^  but  they  would  not  care  for  my  opinion. 

SpinkSy  Dr. — If  a  verdict  were  found  for  a  petitioner 
upon  an  issue  of  adultery,  that  verdict  ought,  I  submit, 
to  be  embodied  in  the  decree. 

The  Judge  Ordinary. — I  do  not  know  that  I  could 
make  a  decree  in  the  form,  "  The  Court  being  of  opinion 
that  adultery  had  been  proved,  but  that  the  petitioner  had 
been  guilty  of  such  conduct  that  he  was  not  entitled  to  the 
relief  prayed,  dismissed  his  petition." 

Lopes^  for  the  co-respondent,  opposed  the  motion,  and 
submitted  that  the  decree  was  right  in  its  present  form, 
£S  it  followed  the  30th  section  of  the  Act. 

The  Judge  Ordinary. — Perh^ss  the  jNBoper  form  will 
'*  DinaiBs  the  petition,  on  the  ground  that  the  peti- 
tioner has  connived  at  the  adultery  of  his  wife  with  the 
co-respondent"  The  question  requires  a  good  deal  of 
deliberation. 

Oar.  adv.  vult. 

May  6. — ^The  Judge  Ordinary. — The  registrar  has 
pacepared  a  form  of  deoree  which  I  think  will  answer 
every  purpose: — ^The  Judge  Ordinary  having  deliberated, 
was  of  opinion  that  Mrs.  Gipps  had  committed  adultery 
with  Hume,  but  Idiat  A.  G-.  Gipps  had  connived  at  such 
adultery,  whereupon  his  Lordship  pronounced  his  final 
deoree  dismissing  tiie  petition. 

The  form  of  Uie  decree  will  be  altered  accordingly. 


Common  fLato. 


^  B.  April  22. 

Beg.  v.  Sheffield  TJnited  Gas-light  Company. 

Poor^ate — Gas  company — Stations,  worhg,  ^o. — Mains 
and  pipes — Assessment — Apportionment. 

*The  overseers  of  a  township,  in  order  to  estimate  the 
rateable  value  of  the  mains  and  pipes  of  a  gas  company, 
iphose  mains  and  pipes  lay  in  fire  different  townships, 
Ji^*$$  ascertained  the  rent  for  which  the  witole  rateable 
property  of  the  company  might  he  expected  to  let.  They 
then  deducted  from  that  sum  the  net  rateable  valve  of  the 


♦  Jflite,  p^  402. 


stations,  works,  S^x.,  oontributmg  imlirectly  to  the  prefiU, 
and  treated  tite  residue  as  the  net  rateable  value  of  ths 
rest  of  the  appelUmts*  property,  consisting  of  the  mmisu 
and  pipes  which  Iwy  in  five  d^erent  townships^  and 
then  proceeded  to  apportion  that  net  rateable  value  amomg 
the  different  townships,  in  proportion  to  the  esatent  of  the 
maine  and  pipes  in  each. 

Held,  first,  that  the  mode  adopted  by  the  respondent 
parish  in  order  to  ascertain  the  net  rateable  value  of  the 
mains  and  pipes  was  correct;  but  that  the  mode  adopted 
by  them  (f  apportioning  the  value  so  obtained  among  the 
severail  townships  was  net  correct. 

Secondly,  that  in  estimating  the  net  reUeable  value  of 
the  property  of  the  company,  and  the  net  rateable  value  of 
the  stations,  works,  Jf^.,  regard  ought  to  be  had  to  the  rules 
laid  down  in  the  cases  of  Beg.  v.  Wle  End  Old  Town,  10 
Q.  B.  210;  and  Beg.  v.  The  West  Middlesex  Watenrorks, 
1  B.  &  R  716. 

Thirdly,  that  the  sum  obtained  as  the  net  rateable  vaiue 
of  the  mains  and  pipes  ought  to  be  apportioned  among  the 
several  townships  on  the  principle  laid  down  in  Beg.  «. 
The  West  Middlesex  Waterworks. 

Beg.  17.  West  Middlesex  Waterworks,  1  E.  &  B.  71G, 
confirmed. 

This  was  a  case  stated  under  the  12  k  13  Vict,  a  45,  s. 
11,  upon  an  appeal  by  the  Sheffield  gas  company  against 
a  poor-rate  made  by  the  township  of  Sheffield  on  ^le  llth 
of  November,  1859.    The  case  was  as  follows: — 

The  appellants  were  a  gas  company  incorporated  by  an. 
Act  of  Parliament.  The  property,  in  reqieot  of  which  the 
appellants  are  liable  to  be  rated  to  the  poor,  lay  in  five 
different  townships,  of  which  the  respondent  township 
was  one,  forming  part  of  the  manufacturing  town  of 
Sheffield,  in  which  there  are  other  large  manuf  aeturin^ 
works.  The  appellants'  property  consists  of  land  and 
buildings,  with  retorts,  furnaces,  and  pipes  attached,  used 
for  the  making  and  mannlafiturtng  of  gas;  of  buildingB 
used  as  store-houses,  of  buildings  used  as  offices,  and  of 
lands  oceiqiied  by  mains  and  pipes  for  conveying  gaa  to 
the  company's  customem.  Of  these  different  kinds  of 
proget^,  the  first,  seccmd,  and  third  are  situated  in  tha 
req»ondent  and  in  one  of  the  other  townships,  but  the 
mains  and  pipes  extend  through  the  reiqx>ndent  and 
partly  into  each  of  the  other  four  township  The  maina 
and  pipes  are  laid  partly  in  land  belonging  to  the  ooiBr 
pany,  and  partly  in  pursoanoe  of  the  provisions  of  the 
company's  Act  of  Parliament  above  referred  to,  under 
the  stoeets  and  highways  in  and  about  the  town  ol  Shef- 
field. Some  of  the  mains  were  used  to  oonvey  the  gtm 
&om  the  works,  where  it  was  manufactured  and  stosad, 
to  the  streets  and  localities,  whereitwastobedistrthntod« 
and  the  rest  of  iibe  mains  and  pipes  were  used  for  diakri- 
buting  the  gas  through  the  streets  to  the  company's  cus- 
tomers in  the  town  of  Sheffield.  The  former  of  these 
divisions,  if  it  were  thought  expedient,  might  be  laid  in 
other  places.  It  was  (in  part)  laid  in  the  places,  which 
the  company  had  consideced  as  most  convenient;  the 
other  division  was  necessarily  laid  in  the  streets,  and 
places,  where  the  customers  received  and  used  the  gas. 
The  superficial  area  of  the  land  occupied  by  mains  and 
pipes,  which  might  be  in  other  places,  as  above  mentioned, 
was  997  yards;  the  superficial  area  of  the  land  occupied 
by  mains  and  inpes  which  nMst  necessarily  have  been  in 
the  streets  and  places  where  the  customers  reoeivted  and 
used  the  gas  was  16,000  yards.  The  cubical  contents  of 
the  divisions  of  land  respectively  were  149  yards  and  2,390 
yards.  By  means  of  these  several  kinds  of  property  Uie 
company  carry  on  a  large  business  in  the  manufa^mve 
and  sale  of  gas,  and  also  in  all  the  aforesaid  five  town:* 
ships.  The  gas  sold  by  the  company  was  paid  for  by  the 
customers  at  rates  dep^iding  on  the  quantity  used  by  the 
customers.  It  made  no  difference  to  the  customer,  whether 
the  gas  is  brought  to  him  from  a  longer  (hc  shorter  dia* 
tanoe.    The  respondents  had  ascertained  thi»  net  aaBn*L 


VoLXI.    (Aug.  29,  I86S0 


THE  WEEKLY  REPORTER. 


1065 


GoMMON  Law. 


Bbo.  i^.  Sheffield  United  Gas-lioht  Go. 


CoMHOK  Law. 


rateable  value  of  the  appeUante'  pioperty  in  their  town- 
ship bj  the  following  process.    The  rateable  value  of  the 
whole  of  the  appellants*  works  lying  in  all  the  above  five 
townships,  through   which    they    were    dispersed   was 
first  determined  by  taldng  from  the  company's  printed 
accounts,  published  for  the  information  of  the  shareholders, 
for  the  year  ending  the  30th  of  June,  1859 — ^being  the 
last  published  accounts  immediately  preceding  the  maMng 
of  the  rate  a]^[>eal6d  against — the  sum  of  the  annual  gross 
receipts  for  the  sale  of  gas  and  of  the  residuary  products 
from  the  materials  after  the  gas  had  been  made,  and  for 
the  hire  of  gas-meters  and  fittings,  and  the  work  done, 
deducting  from  Hhia  sum  the  gross  ea;penditure  for  the 
same  year  incurred  in  producing  such  receipts;  and  the 
sum  of  £27,617  remaining  after  that  deduction  was  taken 
to  be  the  net  receipts  for  that  year.    From  these  net 
receipts  the  following  deductions  were  then  made— viz., 
first,  the  sum  of  £3,064  for  tenants'  profits  and  interest 
of  capital,  being  at  the  rate  of  20  per  cent,  on  the  sum  of 
Xl5,522 — ^the  sum  required  to  carry  on  the  business  of 
the  gas  works  during  the  same  year;  secondly,  the  sum 
of  £2,080  on  account  of  tenants'  rates  and  taxes  and  the 
annual  average  cost  of  the  repairs,  and  of  the  renewal 
and  insurance  of  the  buildings,  and  of  the  stations,  and  of 
the  plant,  as  necessary  to  maintain  them  in  a  state  to 
ensure  the  above  receipts;  thirdly,  the  sum  of  £500  on 
account  of  the  renewal  of  the  whole  of  the  mains.    And 
after  the  above  deductions  had  been  made  from  the  net 
annual  receipts  there  remained  a  sum  of  £21,072,  arising 
from  receipts  of  the  works  in  the  hands  of  the  company, 
which  was  taken  to  be  the  rent  for  which  the  same  works 
might  reasonably  be  expected  to  let  from  year  to  year, 
and  the  true  estimate  of  the  net  annual  value  thereof. 
Prom  this  net  annual  value  was  then  deducted  the  sum 
of  £4,246,  on  account  of  the  net  rateable  value  of  the 
stations,  works,  and  buildings,  the  whole  lying  within 
the  respondents'  township,  and,  as  contributing  indirectly 
to  the  profits,  rateable  only  to  the  poor  within  the  town- 
ship in  which  they  lay.    Theremainder  of  this  deduction 
was  to  be  distributed  amongst  the  several  townships  in 
-which  the  mains  extended,  by  apportioning  to  eadi  of 
them  so  much  as  represented  the  extent  of  the  mains 
they  contained.    The  sum  of  £4,1 57  5s.,  being  the  amount 
thus  apportioned  to  the  respondent  township,  was  added 
to  the  above  sum  of  £4,246  for  the  rateable  value  of  the 
stations  and  land  lying  within  it,  and  the  total  of  these 
sums  was  taken  to  be  the  net  annual  value  of  the  several 
hereditaments  belonging  to  the  appellants  lying  within, 
and  rateable  to  the  poor-rate  of,  the  respondent  townsh^. 
The  appellants  contended  that  this  method  of  arriving 
at  the  net  rateable  value  of  the  rateable  property  within 
the  respondent  township  is  contrary  to  law  and  to  the 
principle  of  the  Parochial  Assessment  Act,  6  &  7  WHL  4, 
c  96,  and  that  the  statute  should  be  applieid,  and  the  net 
rateable  value  ascertained  by  the    following    method. 
They  contended  that  the  respondents  should  have  first 
ascertained  the  quantity  of  land  and  the  size  and  class  of 
the  buildings  and  fixed  machinery,  if  any,  at  each  of  the 
different  stations  of  the  oompany  in  the  respondent  town- 
ship, and  the  class  of  each  station  in  the  town  of  Shef- 
field; and  then,  as  to  each  station  used  for  manufacturing, 
they  should  have  considered  it  as  land  and  buildings  with 
machinery,  employed  as  a  first-class  and  lucrative  manu- 
factory in  the  populous  manufacturing  town  of  Sheffield. 
That  they  should  have  then  ascertained,  whether  there 
'were  any,  and,  if  any,  what  other  localities  than  the  one 
in  question  available  for  such  a  station  for  this  oompany 
as  tiie  one  in  question;  and  that  they  should  then  have 
ascertained  the  actual  rental  of  other  stations  consisting 
of  land  and  buildings  and  machinery,  employed  in  the 
largest  manufactories  in  Sheffield;  and  then,  having  re- 
£^ard  to  the  quantity  of  space  occupied  by  the  station  in 
question,  and  to  the  size  and  cla^s  of  the  buildings  and 
machinery,  and  to  the  possibility,  if  thought  expedient, 
of  obtaining  a  competing  locality,  and  to  the  fact  of  such 


station  being  fit  for  and  used  as  a  manufacturing  station 
of  a  first-class  manufactory  in  such  a  manufacturing 
town  as  Sheffield,  the  respondents  should  have  fixed  the 
rental  of  the  station  in  question  by  oon:^>ariag  it  with 
the  other  manufacturing  stations  above  mentioned,  and 
the  actual  rental  paid  for  them,  and  the  respondents 
should  then  have  made  for  each  rental  the  deduotions 
pointed  out  by  the  statute,  and  should  so  have  obtained 
the  rateaUe  annual  value  of  each  such  statian.  And  the 
respondents  dionld  have  followed  a  similar  oouzse  as  to 
each  station  used  for  storing,  sod  as  f er  offices  used  in 
the  large  manufaotnring  badnesaes  in  ^leffleld.  That,  as 
to  the  land  ooeupied  by  mains  and  pipes,  which  might,  if 
it  had  been  found  expedient,  have  been  laid  in  other  lo- 
oaHties,  and  that  oooupied  by  the^nains  and  pipes,  which 
nvuflt  neoeesaiily  be  laid  in  the  k>caUties  in  wMch  th^ 
are  actually  laid^-^as  to  the  first,  the  respoadents  should 
have  aioertailted  tiie  qaantity  so  oooupted,  and  whether 
thcoe  were  any  other,  aad,  if  so,  "Viiiat  other  looalitiee,  ki 
which  the  company  laight  have  placed  i^eai,  if  tiiey  had 
thought  fit;  and  then  they  riioiUd  have  aseertaiaed  the 
aetaal  rental  obtained  for  kmd  in  sadi  localities  in  Shef- 
field, when  used  and  paid  lor  without  buildings,  but  for 
manufacturing  purposes,  and  when  used  and  paid  fer 
with  machinery  attached,  but  without  substantial  build- 
ings, and  when  used  and  paid  for  as  building  or  otherwise 
inqproved  land:  and  then,  having  regnd  to  the  quantity 
of  land  so  occupied  by  the  oompany,  and  to  the  different 
situations  of  eiuh  land  in  sudi  a  town  as  Sheffield,  and 
to  the  fact  that  the  oooupation  by  mafais  and  pipes  is  not 
a  sDzf  aoe  oeoupation,  bat  one  whidi  leaves  t^  sinfaoe 
available  and  rateaUe  eitiiier  in  the  hands  of  the  company^ 
if  it  be  in  their  oeotqpatian,  or  in  tiie  hands  of  other  ooM- 
pien,  if  it  te  oooupied  by  others,  the  xeQxmdeiEtB  shoold 
hwwe  fixed  the  rental  t»f  sneh  hmd  by  eompaxing  it  with 
the  rentals  actually  paid  for  the  other  lands  above^nen- 
tioned,  and  should  then  ha^eaaade  the  statotable  dedae- 
tioas,  and  so  have  ohtaiaed  the  aaxnial  value.  Andasto 
the  other  doss  of  lands  oooupied  by  mains  aad  pipes,  the 
respondeats  should  have  proceeded  by  a  similar  method^ 
only  allowing  an  increased  rental  for  the  consideration 
that  the  company  mast  neeesMrily  obtain  a  partiovdar 
locality,  and  migiit,  theretoe,  be  foroed  by  the  owner  of 
the  land  to  pay  an  increased  rental  for  it.  And  the  a^ 
pellants  contended,  tSiat,  if  saoh  netbod  hod  been  f ol^ 
lowed,  the  rateable  vatue  of  their  jweperty  in  Idie  town- 
ship, upon  which  th^  had  been  rated,  would  have  been 
shown  to  have  been  much  less  than  it  appears  to  be 
when  asoertained  by  the  emmeous  method  fbUowed  by 
the  respendents. 

If  <^  ONirt  shoald  be  of  epinien  that  Ote  method  above 
applied  by  tiie  leepcmdeKits,  ef  fixing  the  net  annual 
value  of  the  a|^>ellaats'  ratei^Me  property  in  the  respon- 
dents' township,  was  not  aoooiding  to  the  Parochial  As- 
isesment  Act,  -and  was  oontrary  to  law,  the  Oourt  was 
prayed  so  to  deelare.  If  the  Ckmrt  riionUl  be  of  opinion 
tint  neither  ef  the  methods  above  stated  was  correct  ao- 
oofrding  to  law,  then  the  Oourt  was  prayed  to  declare  what 
was  the  right  method,  liy  which  the  net  annual  value  of 
the  appdlants*  rateahle  property  in  the  respondents'  town- 
ship  should  be  asoertained.  And  the  paa*ties  agreed 
That  ^fvhen  the  right  ptinelple  of  ascertaining  the  net 
vnsmal  value  was  pranoaneed  by^  ^e  Oourt,  the  rate  and 
all  questions  arising  thereon  should  be  referred  to  an 
arbitrator  to  determine,  aooooding  to  saeh  principle,  what 
was  ^e  amount  of  the  net  annual  value  of  the  rateable 
pwpefty  of  the  appellants  in  the  respondents'  township^ 
and  determine  at  what  amcpcmt  that  annual  value  should 
stand  in  the  rate  appealed  against. 

Brett,  Q.C.,  and  We^  far  the  ai^Uants. 

XoulOf  for  Ihe  respondents. 

The  arguments  of  counsel  are  sufficiently  stated  in  thr 
judgment  of  the  Oourt. 
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Reg.  r.  Sheffield  United  Gas-light  Co. 


Ck)MMOK  Law. 


The  following  cases  were  cited  in  the  course  of  the 
argament: — R.  v.  Birmingham  Oas  Company,  I  B.  &  G. 
506;  R,  V.  Cambridge  Gas  Company ^  8  A.  &  E.  78;  Beg. 
V.  Mile  End  OU  Town,  10  Q.  B.  210;  Beg.  v.  West  Mid- 
dlesex Watenvorks,  1  £.  &  E.  716. 

April  22. — ^Blagkbubn,  J.,  delivered  the  judgment 
of  the  €k>urt*    In  this  case  the  sessions  state  the  mode 
adopted  by  the  parish  officers  of  the  respondent  township 
to  ascertain  the  net  annual  yalue  of  that  portion  of  the 
jrateable  property  of  the  appellants,  which  lay  within  the 
respondent  township,  and  the  mode  which  the  appellants 
•contended  ought  to  hare  been  adopted,  and  then  asked 
three  questions:  Ist,  whether  the  method  adopted  by  the 
xespondents  is  contrary  to  the  Parochial  Assessment  Act? 
2ndly,  whether,  if  this  be  so,  the  method  proposed  by  the 
appellants  is  correct,  and  ought  to  haye  been  applied? 
3rdly,  in  the  eyent  of  the  Court  being  of  opinion  that 
neither  mode  is  correct,  then  what  is  the  right  method 
according  to  law  by  which  the  net  annual  value  of  the 
appellants'  rateable  property  in  the  respondent  township 
ahould  be  ascertained?    These  questions  being  answered, 
the  rate  was  to  be  referred  to  an  arbitrator  to  apply 
the  principle  thus  laid  down  by  us.     The  case  came 
on    for    argument  some  time  since,    when  the  latest 
decisions  on    this    subject    in    the    cases    of    Beg.    v. 
Mile  End  Old  Town,  10  Q.  B.  210;  and  Beg.  v.   West 
Middlesex   Waterworks  Company,  1  E.  &  E.  716,  were 
brought  to  our  notice.     We  fully  concurred  with  what 
was  observed  by  Wightman,  J.,  in  the  latter  case,  that 
*'  there  appears  so  much  difficulty  in  satisfactorily  apply- 
ing the  parochial  principle  of  rating,  by  estimating  the 
rent  which  a  tenant  would  give  for  tiie  subject-matter  in 
«uch  a  case  as  the  present,  as  practically  to  amount  nearly, 
if  not  entirely,  to  an  impossibility  of  doing  bo  satisfao- 
torily;*'  as  also  that "  it  may  well  be  doubted  whether  the 
distinction  which  has  been  taken  between  direct  and  in- 
direct sources  of  profits,  as  applied  to  the  mains  and  pipes 
of  a  water  company  running  through  different  parishes,  is 
well  founded,  more  especially  in  cases,  where  the  mains 
only  belong  to  the  company  and  not  the  service  pipes." 
Indeed,  the  whole  subject-matter  appears  to  be  involved 
in  so  much  difficulty  and  uncertainty,  that  we  have  taken 
much  time  in  considering  whether,  notwithstanding  those 
decisions,  we  could  not  plaoe  the  rules  as  to  the  rating  of 
those  companies  on  more  intelligible  and  satisfactory 
principles,  and  which  should  be  capable  of  uniform  appli- 
oation.    We  have  not,  however,  succeeded  in  laying  down 
a  rule,  which  would  be  oonsiBtent  with  the  existing  legis- 
lation and  decisions  on  this  subject,  and  would,  at  the 
fame  time,  be  capable  of  being  satisfactorily  worked,  and 
we  are  strongly  impressed  with  the  importance  of  not  un- 
jsettling  the  law  as  established  by  past  decisions,  where 
we  cannot  lay  down  a  rule,  which  is  not  open  to  exception. 
On  the  whole,  therefore,  we  feel  that  our  only  course, 
until  the  Legislature  shall  think  fit  to  interfere,  is  to  ad- 
here to  the  case  of  Beg.  v.  West  Middlesex  Waterworks 
Company,  and  in  answering  the  questions  put  in  this 
case,  to  confine  ourselves  to  inquiring  whether  the  prin- 
ciples laid  down  in  that  case  have  been  properly  applied 
in  the  present.    The  respondents  in  the  present  case  have 
begun  by  endeavouring  (in  the  mode  stated  in  paragraphs 
4  and  5)  to  ascertain  the  rent,  for  which  the  whole  rate- 
able property  of  the  company  might  be  expected  to 
let.    This  sum  they  estimate  at  £21,072.    They  then  de- 
duct from  that  amount  the  net  rateable  value  of  the 
stations,  works,  &a,  contributing  indirectiy  to  the  profits, 
which  they  value  at  £4,246;  and  the  residue  they  treat  as 
the  net  rateable  value  of  the  residue  of  the  appellants' 
rateable  property,  consisting  of  the  mains  and  pipes, 
which  mains  and  pipes  lie  in  five  different  townships. 
Then,  assuming,  that  they  have  thus  obtained  the  correct 
rateablp  value  of  the  residue,  they  proceed  to  apportion  it 

*  CooKBUBN,  C.J.,  Cbompton  and  Blaokbubn,  JJ.   j 


amongst  the  five  different  townships  in  proportion  to  the 
extent  of  the  mains  and  pipes  in  each.    The  appellants 
object  both  to  the  mode  by  which  the  respondents  arrive 
at  the  net  rateable  value  of  the  entire  subject  which  they 
apportion  amongst  those  townships,  and  to  the  mode  in 
which  it  is  apportioned.    As  to  the  first  point — vie.,  the 
mode  in  which  the  respondents  haVe  arrived  at  the  value 
of  the  entire  subject — ^it  seems  to  us  that  if  the  proper  al- 
lowance for  expenses,  and  for  tenants'  profits,  and  for  in- 
terest on  capital,  has  been  made,  and  the  proper  value  is 
put  upon  the  stations,  works,  buildings,  &c.,  a  proper 
mode  has  been  adopted  for  obtaining  the  rateable  viJue 
of  the  remaining  property;  for  we  think  that,  what  is  left 
after  these  allowances,  is  tiie  rent,  which  the  hypothetical 
tenant  (to  adopt  the  phrase  used  in  Beg.  v.  West  Middle- 
sex Waterworks  Company)  would  give  for  the  rest  of  the 
apparatus.    We  must  observe,  however,  that  we  have  no 
information  before  us  as  to  the  mode  in  which  the  respon- 
dents have  arrived  at  the  amounts,  which  they  allow.  The 
proper  rate  to  be  allowed  for  tenants'  profits  and  interest 
on  capital  is  a  question  of  fact,  and  in  making  future 
rates,  or  if  the  present  rate  is  sent  to  an  arbitrator,  it 
must  be  ascertained  as  a  fact    The  principle,  on  whidi 
the  stations,  works,  buildings,  &c.,  are  to  be  valued,  as  laid 
down  in  Beg.  v.  Mile  End  Old  Town,  and  Beg.  v.   West 
Middlesex  Waterworks  Company,  is  that  they  are  to  be 
valued  as  fixed  property,  deriving  some  additional  value 
from  their  capacity  of  being  used  as  part  of  the  gas  works — 
a  rule  which  in  practice  it  is  found  not  difficult  to  apply, 
though  it  is  not  theoretically  very  definite.    We  mention 
this  because,  if  we  understand  the  appellants  correctly, 
they  contend  for  a  different  principle.    But  on  the  re- 
maining point — namely,  the  mode  in  which  the  entire 
subject-matter  is  to  be  apportioned  amongst  the  different 
townships — we  think  the  mode  adopted  by  the  respondents 
is  not  correct.    It  is  very  true  that  the  mode  they  propose, 
of  dividing  according  to  the  extent  of  the  portion  in  each 
township,  has  the  great  advantage  of  simplicity,  and  whwi 
applied  to  such  a  homogeneous  subject  as  the  present,  it 
probably  brings  out  a  result  not  far  from  the  true  one. 
It  is  worth  noticing  that  the  Legislature  have  adopted  it 
as  the  rule  in  the  Valuation  of  Lands  (Scotland)  Act  (17 
k  18  Vict.  c.  91,  8.  22),  and  may  possibly  hereafter  adopt 
it  in  this  country;  but  we  cannot  say  that  it  is  the  rule 
given  by  the  Parochial  Assessment  Act.     The  subject- 
matter  which  the  respondents  have  apportioned  amongst 
the  five  townships  consists  of  mains  and  pipes,  part  of 
which,  according  to  Beg.  v.  West  Middlesex  Waterworks 
Company,  must  be  considered  as  directly  and  i)art  as  in- 
directiy contributory  to  the  profits,  yet  the  respondents 
have  made  no  distinction  between  them.    We  think  that 
we  must  refer  to  the  judgment  in  the  case  of  Beg.  v.  West 
Middlesex  Waterworks  Company  as  giving  the  last  expo- 
sition of  the  Parochial  Assessment  Act,  to  which,  as 
already  said,  we  must  adhere,  and  require  these  parties 
to  apply  the  rule  as  there  laid  down,  as  well  as  they 
practically  can.    If  this  is  found  not  practically  possible, 
as  it  certainly  seems  not  strictiy  theoretically  right,  appli- 
cation must  be  made  to  the  Legislature  to  interfere,  and 
relieve  the  parish  officers  and  tiie  justices  from  the  obli- 
gation to  apply  the  Parochial  Assessment  Act  to  such 
cases  as  this,  which  we  agree  with  my  brother  Wightman 
in  thinking  it  practically  impossible  to  do  satisfactorily. 
We  therefore  answer  the  questions  by  saying,  first,  that 
the  mode  adopted  by  the  respondents  is  in  part  contrary 
to  the  Parochial  Assessment  Act;  secondly,  that  the  ap- 
pellants' mode  is  not  correct,  and  ought  not  to  have  been 
adopted;    and  lastiy,  that  the  metiiod,  which  must  be 
adopted,  is  to  apply  the  principle  explained  in  the  judg- 
ment in  Beg.  v.  West  Middlesex  Waterworks  Company. 


VoL  XI.    (Ang.il9.18M.] 
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XSNOS  V.  WiCKHAH. 


.Common  Law. 


C. 


July  4. 


XEKOS  t?.  WiCKHAM.* 


Marine  insuranee — Chmmereial  law — What  a  tuficient 
delivery  of  policy — Cancellation — Authority  of  broker 
— Preietice  of  inturance  companies  and  private  under* 
ivriteri — Broker^  accounts — Deed — Execution. 

In  an  action  upon  a  marine  policy  against  the  chair- 
'man  of  an  incorporated  insurance  company,  it  appeared 
that  the  plaintiff  had  employed  Z.,  his  broker,  to  effect  an 
insitrance  on  a  ship  for  £2,000;  and  the  company,  upon 
the  application  of  X.,  agreed  to  become  such  insurers,  and 
a  slip  prepared  by  L,  was  initialed  accordingly.  Before  the 
policy  was  prepared,  the  plaintiff  instructed  X.  to  cancel 
that  insurance,  and  effect  a  policy  for  £\, 000  instead  of 
£2,000,  to  which  the  company,  upon  L*s  application, 
agreed;  and  another  slip,  prepared  by  L,  in  conformity 
fvUh  his  instructions,  was  initialed  by  a  clerk  of  the  com- 
pany, A  separate  slip  made  out  by  L,  was  left  at  the 
company* s  office,  in  order  that  the  policy  might  be  pre 
pared  by  the  officers  of  tlic  company  according  to  the  usual 
course  of  business,  Ontlie  \st  of  May,  X.  was  debited  by 
tite  company  with  the  premium  and  stamp;  and  on  the 
tame  day  the  plaintiff  paid  L.  the  premium  and  stamp, 
A  few  days  afterwards,  two  directors  of  the  company 
signed,  sealed,  afid  delivered  the  policy,  dated  May  1 ;  but, 
4iccording  to  the  usual  course  of  business,  retained  it  in 
tfteir  custody  till  sent  for  by  the  assured  or  his  broker. 
On  the  8<A  of  June  the  company  sent  a  debit  note  for  the 
premium  and  stamp  to  L*s  office,  with  a  request  for  pay- 
-ment,  but  the  messenger  was  informed  by  L.*s  clerk  that 
no  premium  was  due;  and  subsequently^  upon  the  repre- 
sentation by  L.*s  clerk  that  the  policy  liad  gone  forward 
by  mistake,  and  a  request  that  it  miglU  be  cancelled,  a 
mem^nrandum  of  cancellation  was  indorsed  on  the  policy, 
signed  by  ttvo  directors  and  the  secretary;  and  the  policy 
^vas  handed  back  to  Z,*s  clerk,  in  order  that  he  might  ob* 
tain  a  remission  of  the  stamp,for  which  it  was  agreed  that 
he  should  be  debited.  The  ship  was  afterwards  lost.  The 
plaintiff  was  entirely  ignorant  of,  and  had  never  autho- 
rised, the  cancellation  of  the  policy,  and  had  never  re- 
ceived back  the  premium  which  he  had  paid  to  L. 

Held  (affirming  the  judgment  of  the  Common  Pleas, 
Blackburn  and  MeUor,  JJ.,  dissenting  from  the  majority 
4>f  the  Court  J,  that,  under  the  circumstances,  there  had 
been  no  complete  delivery  of  the  policy,  and  that  the  plain- 
tiff was  not  entitled  to  recover. 

Held  by  Blackburn  and  MeUor,  JJ.,  that  upon  the  facts 
proved,  the  plaintiff  was  entitled  to  recover;  for  that  a 
policy  binding  upon  the  company  had  been  executed,  which 
the  broker  had  no  authority  to  cancel. 

Appeal  against  a  decision  of  the  Court  of  Common 
Pleas  discharging  a  rule  to  enter  a  verdict  for  the  plaintiff 
reported  13  C.  B.  N.  S.  381,  31  L.  J.  C.  P.  364.  The  facts 
are  fully  stated  in  the  judgments  of  Blackburn  and  Mel- 
lor,  JJ.,  below. 

Lush,  Q.C,  {Sir  George  Honyman  with  him),  for  the 
plaintiff. — ^This  is  an  action  against  the  defendant,  chair- 
man of  an  incorporated  insurance  oompanj,  on  a  time 
policy.  The  Court  of  Common  Pleas  held  that  under  the 
circumstances  the  policy  was  noTer  perfectly  deliTored, 
80  as,  upon  the  yessel  being  lost,  to  yest  a  right  of  action 
apon  the  policy  in  the  plaintiff.  It  is  submitted  that  the 
decision  below  was  wrong.  When  the  policy  was  sent  by 
the  company  to  the  office  of  the  broker  employed  by  the 
plaintiff,  Lascaridi,  his  clerk  stated  that  it  was  a  mistake, 
and  that  the  insurance  was  cancelled.  Thereupon  it  was 
taken  back  to  the  defendants,  and  by  them  endorsed  as 
cancelled,  and  handed  to  the  broker.  But,  first,  the  policy 
w^as  a  perfect  policy,  binding  on  the  defendants  before 
such  cancellation  by  them;  and  secondly,  Lascaridi,  the 

*  Before  Pollock,  C.B.,  Blackburn,  and  Mellob,  JJ., 
and  llABTiN,  Bbamwell,  and  Channell,  BB. 


broker,  had  no  authority  to  cancel  the  policy,  or  to  consent 
to  its  cancellation,  without  the  assent  of  his  principal,  the 
plaintiff.  It  is  most  material  to  observe  the  course  of 
business.  The  defendants  are  a  company,  and  the  prac- 
tice of  brokers  in  effecting  policies  with  insurance  com- 
panies is  different  from  the  practice  at  Lloyd's  in  the  case 
of  private  underwriters.  In  the  former  case  the  company, 
and  not  the  broker,  makes  out  the  policy,  and  after  being 
made  out  from  the  slip,  it  lies  at  the  office  till  fetched 
away.  All  was  done  here  in  the  usual  course.  The 
plaintiff,  by  bill,  paid  the  broker  the  premium,  and  the 
defendants,  according  to  the  course  of  business,  debited 
the  broker  with  the  premium  and  the  stamp,  and  within 
a  few  days  afterwards  the  policy  was  signed  by  two  di- 
rectors in  the  presence  of  an  attesting  witness.  It  was 
then  allowed  to  lie  in  the  office,  according  to  the  course 
of  business,  and,  from  the  time  when  it  was  executed  as 
described,  was  a  complete  deed  binding  on  the  defendants. 
From  that  time  it  would  have  been  given  up  to  the  plain- 
tiff on  application,  and  in  case  of  loss  he  might  have  sued 
on  it.  The  delivery  by  the  company  to  their  clerk  to 
hand  over  to  Lascaridi  does  not  detract  from  the  delivery 
which  had  in  effect  taken  place  by  the  deed  being  exe- 
cuted, and  being  allowed  to  lie  in  the  defendants*  office 
at  the  disposal  of  the  plaintiff.  From  the  time  of  execu- 
tion this  was  a  binding  deed,  and  not  an  escrow;  and 
there  is  no  rule  of  law  requiring  that  for  it  to  take  effect  as 
a  deed  it  was  essential  that  it  should  be  out  of  the  posses- 
sion of  the  party  executing  it.  An  escrow  is  an  instru- 
ment not  intended  to  operate  till  some  condition 
has  been  performed;  but  this  was  intended  to  operate 
at  once.  Boe  d.  Oamons  v.  Knight,  5  B.  &  C.  671,  is  pre- 
cisely in  point.  [Bramwell,  B. — If  the  defendimtB  had 
destroyed  this  poUoy,  how  could  you  have  fixed  them  with 
the  appropriation  of  it  to  you  without  doing  something 
to  show  that  you  assented  to  it?  That  is  my  difficulty. 
Trover  could  not  have  been  maintained  for  it.  Tou  had 
no  property  in  it  till  you  assented  to  its  terms.]  An 
action  might  have  been  brought  for  not  delivering  it. 
[Blackburn,  J. — ^Where  a  slip  has  been  executed,  the 
remedy  seems  to  me,  to  be  for  not  executing  the  policy. 
It  was  not  necessary  that  a  delivery  should  be  made 
into  the  plaintiff's  hands.]  [Martin,  B. — ^The  contest 
is  that  it  was  not  delivered  at  alL]  The  defendants 
cannot  deny  that  this  was  their  deed,  and  if  so,  nothing 
done  afterwards  by  the  broker  could  make  it  cease  to 
be  so.  [Mbllor,  J. — ^The  Court  of  Common  Pleas  think 
that  the  act  of  the  broker's  clerk  prevented  the  de- 
livery from  being  complete.]  The  broker,  after  drawing 
upon  the  plaintiff  for  the  premium  and  commission, 
was  functus  officio.  Although  a  broker,  where  he  pre- 
pares a  policy,  might  have  authority  to  cancel  it,  he 
would  not  have  that  authority  where  tlie  insurance 
oompany  prei>are  it.  [Bramwell,  B. — Suppose  the 
broker  was  unable  to  i)ay  the  oompany,  would  the  as- 
sured be  responsible?]  [Martin,  B. —  Suppose  the 
plaintiff  had  called  for  tiie  i>olicy  after  it  was  executed 
and  lying  at  the  office,  and  the  defendants  had  said — 
<*We  do  not  know  you.  We  are  dealing  with  Las- 
caridi"] They  oould  not  have  said  that  The  autho- 
rity of  the  agent  is  not  to  be  extended.  Upon  the  mo- 
ment when  this  document  was  executed  it  became  and 
was  binding  until  repudiated;  and  it  oould  only  be  re- 
pudiated by  the  principaL 

BoviU,  Q.C,  {Hawkins,  Q.C,  and  Archibald  with  him), 
contrd, — ^The  judgment  below  was  right.  No  attempt 
has  been  made  in  the  argument  for  the  plaintiff  to 
grapple  with  the  authorities.  When  a  man  puts  his 
name  to  a  bill,  it  is  neither  a  drawing,  accepting,  or  in- 
dorsing till  he  has  delivered  it.  The  circumstanoes  were 
such  here  as  to  show  that  there  was  no  complete  delivery 
of  this  x>olioy,  and  therefore  that  it  was  never  issued  at  a 
binding  contract:  Marston  v.  Allen,  8  M.  &  W.  ^94. 
2ndly,  Lascaredi  had  authority  to  cancel  it:  the  ruling 
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of  the  Goimmon.  Pleas  upon  that  x)oint  is  relied  upmi  for 
the  defendants.  When  an  instrament,  whether  a  deed  or 
writUm  eontraot,  is  exeooted  and  handed  to  the  other 
pasrty,  that  is  primd  faoie  a  delivery;  but  that  is  upon 
the  aflsnmption  that  the  ^frantee  aooepts  the  deHvery  and 
the  benefit.  It  is  otherwise  when  he^  at  the  time  and 
place  of!  deUTory,  repudiates  the  benefit:  Tonmeon  r, 
liohell,  S  B,  k  Aid.  31;  Tkcmpganv.  Leach,  2  Ventr. 
198,  Shep.  Tonohst  285  (cited  in  judgment  below). 
[Brahwbll,  B.— I  tmderstaad  yonr  proposition  to  be, 
tbBii  this  was  only  in  fieri  till  the  teems  of  the 
poUqy  were  assented  to.  Why  oonld  not  Lasoaredi 
have  ol^eeted  to  the  terms  of  the  deed?]  ^e  party  who 
pays  the  preminm  to  i^  company,  and  who  had  had 
Mithcrity  to  cancel  the  first  policy,  was  the  party  to 
accept  or  refuse  this  poUoy.  In  Doe  d,  Gamom  ▼.  £m^ht, 
the  grantor  parted  with  all  control  over  the  deed.  Stceet- 
ing  V.  Pearce,  9  C.  B.  N.  a  534,  9  W.  R.  343,  was  re- 
fesred  to. 

Xu#A,  in  reply,  urged  that  there  was  no  analogy 
between  the  doctrine  applicable  to  bills  of  exchange  and 
marine  policies. 

Hbllob,  J. — In  this  case  tiie  plaintiffs,  who  traded 
vader  the  name  of  the  Greek  and  Oriental  Steam  Naviga- 
tion Company,  had  employed  a  broker  named  Lasoaridi, 
en  the  25th  of  April,  1861,  to  effect  an  insurance  on  the 
idiip  Jjeanidoi,  from  England  to  the  Baltic.    Lascaridi 
applied  to  the  defendants,  who  are  an  insurance  company, 
aod  they  agreed  to  become  insurers  to  the  extent  of 
£2,000  for  ti^  season,  at  eight  guineas  per  cent.,  and  a 
slip  was  accordingly  prepared  by  Lasoaridi,  and  initialed 
by  the  defendants*  clerk.    Before  any  policy  was  actoaUy 
pirepared,  the  jdaintiffs  became  desirous  to  be  off  tiiat 
intnanoe,  and  in  lieu  of  it  to  obtain  an  insunnoe  for  all 
fleas  for  a  year  from  l^e  30th  of  April,  at  ten  guineas, 
and  accordingly,  on  the  29th  of  April,  1861,  they  wrote 
to  Lascaridi  as  follows: — **  Please  cancel  Leonidae  inenr- 
anoe,  and  insure  the  same  for  all  the  yearand  for  all  seas, 
£4,000,  valued  £13,000,  with  other  potieies,  at  £10  10s." 
Lasoaridi  thereupon  applied  to  the  defondants,  who  agreed, 
at  his  ie^tt>^  *'  to  be  off  "  that  insurance,  and  i^  slip 
for  £2,000  was  destroyed  accordingly,  and  another  slip 
pnqMied  by  Lascaridi,  in  conformity  with  his  instructions 
from  the  phuntifb,  and  initialed  l^  the  defendants'  clerk 
for  £1,000.    A  separate  slip  was  made  out  by  Lasoaridi 
for  £1,000,  and  left  with  defondants*  company  at  their 
office,  in  order  that  a  poHcy  might  in  a  usual  cousse  be 
made  out  by  tiiem  from  It.    In  the  case  of  insurance 
oompanies,  tiie  slip  is  always  prepared  by  the  broker,  and 
the  poHpy  is  afterwards  prepared  and  filled  up  from 
ihe    slip    by    the    officers    of  the   company,    and   the 
polity,  whtti  executed,  is   kept  by  the  company  until 
tent  for  hy  the  aeeured  or   his   Iroker.      The    custom 
between  insurance  companies  and  insurance  brokers  is, 
for  the  company  to  give  credit  to  the  broker  for  the 
pMmiimi;  and  when  an  insurance  is  effected  for  cash,  or 
on  m  cash  aoeount,  a  month's  credit  is  given>--that  is« 
all  i»emiums  for  insurances  effected  during  each  m^onth 
are  payable  on  ^e  8th  of  the  succeeding  month,  and  the 
couBse  is  to  make  out,  prior  to  t^e  expiration  of  tiie  credit, 
and  send  to  the  bn^cer  at  the  end  of  the  month,  a  debit 
note  for  the  amount  of  the  ptemiumn  due,  less  «  discount 
and  brokerage  of  £15  per  oelbt.    Lascaridi  was  aocord- 
ingly  debited  in  the  books  of  the  defendants'  company, 
on  the  Igt  of  May,  with  £105,  and  £2  stamp.    On  the 
let  of  Hay,  the  plainti£b  paid  to  Lasoaridi  tiie  premium 
and  stamp  duty  on  the  entire  insurance.    In  the  course 
of  a  lew  days  afterwards,  a  policy  dated  the  let  of  May, 
1861,  in  the  form  usually  adopted  by  the  defendants' 
company,  was  filled  op  frcmi  the  said  la!rtrmentioned  slip, 
and  was  signed  and  sealed  and  delivezed  by  two  directors 
•f  the  defendants'  company,  but  was,  «ooordxQg  to  the 
ii*ud  course  of  business,  retoined  by  the  company  in  their 
•«»n  aoHto^y  VBtil  sent  for  by  the  assured  or  Ms  beotar. 


On  the  8th  of  June  a  debit  note  for  the  premium  and 
stamp  upon  the  policy,  less  the  discount,  was  sent  to 
Lascoridi's  office,  with  a  request  for  payment.    On  pre- 
senl^ng  the  debit  note  to  one  of  Lasonrldi's  clerks,  the 
messenger  was  informed  that  no  pr<»iiiim  was  due,  and 
upon  a  second  request,  accompanied  by  a  statement  of  the 
name  of  the  vessel  and  the  rate  of  premium,  being  sent 
to  Lascaridi's  office,  the  messengn  of  the  defendants  was 
told  by  the  clerk  that  it  ought  not  to  have  gone  forward; 
and  subsequently  a  derk  of .  Lascoridi's  called  at  de- 
fendants' office,  and  said  that  the  policy  bad  gone  forward 
under  mistake,  and  requested  that  it  might  be  cancelled. 
A  memorandum  of  cancellation  was  thereupon  indorsed 
upon  the  poUcy,  and  signed  by  two  directors  and  the 
secretary  of  the  defondants'  company,  and  it  was  agreed 
that  Lasoaridi  should  be  debited  with  the  expense  of  the 
stamp,  and  the  policy  so  indorsed  was  handed  to  Lasca 
ridi's  clerk,  in  order  that  La«Kmridi  might  obtain  a  re- 
mission of  the  stamp.    The  ship  was  afterwards  lost,  and 
the  plaintiffs,  who  were  entirely  ignorant  of  the  arrange- 
ment for  cancellation  of  the  poHpy  made  by  Lascaridi^ 
and  who  never  authorised  it,  or  received  back  any  part  of 
the  premium  which  they  had  paid  for  the  insurance  of  Uie 
Leanidas,  brought  their  action  against  the  defendants,  on 
the  polioy,  for  the  amount  insured  with  them.     On  the 
trial  of  the  cause,  a  verdict  was  found  for  the  defendants, 
the  question  being  reserved  whether  the  polioy,  which 
purported  to  be  under  the  seals  of  two  directors  of  the 
company,  had  ever  been  executed,  or,  if  executed,  had 
been  cancelled.    The  Court  of  Common  Pleas  were  of 
opinion  with  the  defendants,  holding  that  the  policy  in 
question  **  never  was  perfectly  delivered  so  as  to  vett  a 
right  of  action  in  the  plaii^iffs,  and  that  the  original 
executory  contraot  for  the  last  insurance  had  been  re- 
scinded before  breach."    I  have  come  to  the  conclusion 
that  that  judgment  is  erroneous.      It  nowhere  appears 
from  the  case  that  Lascaridi  had  any  special  authority, 
but  had  merely  the  ordinary  authority  of  a  broker,  to 
effect  an  insurance  on  the  ship;  and  when  that  insurance 
was  effected,  his  authority  ceased.    Dmring  the  negotia- 
tion, and  so  long  as  the  terms  were  unsettled  or  the 
policy  not  executed  as  between  himself  and  the  defen- 
dants, he  might  have  assented  to  any  alteration  of  terms, 
or  have  abandoned  the  negotiation;  but  when  he  had 
arranged  the  terms,  and  made  out  the  slip  in  conformity 
with  his  instructions  from  the  plaintiff  and  the  de- 
fendants had,  in  the  usual  course,  filled  in  tiw  polity,  and 
the  directors  had  signed  and  sealed  it  in  due  form,  and 
merely  retained  it  in  their  onfn  postession  "ifntU  $ent 
for  by  the  assured  or  his  broher^^  it  appears  to  mo 
that  a    right  of    action    did    thereupon    vest    in    the 
plaintiffs,  who  alone,  from  thenceforth,  could  cancel  or  re- 
scind the  policy.      The  premium,  &c.,  had  been  paid 
as  between  the  plaintiffs  and  the  defendants  by  their 
course  of  Stealing  with  the  broker.    The  broker  had  pre- 
pared the  sup  in  perfect  eoiiformity  with  his  instructions; 
the  policy  in  the  usual  course  had  been  filled  in  by  the 
defondant  in  oOnf onnity  with  the  slip  deUvored  by  the 
broker,  and  was  a^ned,  sealed,  and  delivered,  and  attested 
in  the  usual  manner,  and  was  then  sim|dy  kept  in  their 
oustsdy  "  imtU  called  for  by  tiie  assured  or  his  broker.'* 
If  the  assurod  or  his  broioBr  had  called  or  sent  for  l^e 
policy  between  tiie  time  of  making  it  and  the  tkne  of 
presenting  tiie  <tebtt    note   to  the  broker's  derk,  and 
his  refusal  to  pay  the  premium,  it  would  have  been 
handed  over  to  him  as  a  matter  of  course.    1^  defon* 
dants  had  done  aU  they  intended  to  do  to  complete  tiie 
policy,  and  I  cannot  understand  what  necessity  there 
could  be,  under  the  eiicmualanoes,  for  any  aoc^tanoe  of 
the  deed  by  the  plaintiffs  or  the  bndcer.    Neither  the 
plaintiffs  nor  their  broker  had  any  right  to  object  to  the 
lonn  or  taocms  of  the  polioy,  and  the  taking  manual  pes* 
session  of  the  instrument  by  Uie  plMutifls  or  Lascaridi 
Waa   in   no   ret^ieot   esasHtial   to   its   binding   effect. 
In  the  Judgment  of  the  Court  of    Oommon  Flaaa  it 
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a^peani  to  have  been  assumed  that  theie  existed  in  the 
present  ease  cironniBtances  amounting  to  a  repudiation 
«nd  diflclftinier  of  the  poUoj,  on  the  part  of  the  plaintilb 
or  their  authorised  agent,  at  the  time  of  the  deliyerj, 
-which  being  aoquieieed  in  by  the  defendants,  prevented 
its  becoming  a  complete  instrument.  I  can  find  nothing 
in  the  statement  whii^  wazrantsrthe  assumption.  I  think, 
'tbeeefore,  that  the  pvtsent  casa  comes  within  the  rule  a» 
stated  by  Bayley,  J,,  in  delivezing  the  judgment  of  the 
Ck>uirt  in  Doe  dem,  Oamons  v.  Knight,  5  B.  &  G.  692: — 
'''Upon  these  authoritiee  it  seems  to  me  that  where  an 
instmment  is  focmaUy  seized  and  delivered,  and  there  is 
notlnng  to  quaUfy  the  deUvery  but  the  keeping  of  the  deed 
in  the  hands  of  the  executing  party,  nothing  to  show  he 
did  not  intend  it  to  operate  immediately,  l^t  it  is  a  valid 
and  effectual  deed,  and  that  the  delivery  to  the  party  who 
is  to  take  by  it,  ov  to  any  pMson  for  his  use^  is  not 
^seentiaL"  And  again>  quoting  a  dictum  <^  Lord  BUen* 
1>oroHgh: — ^''The  law  will  presume,  if  notl^ng  appear  to 
1^  contrary,  that  a  man  will  accept  what  is  for  his 
heneftt."  I  am,  therefore,  of  opinion  that  so  soon  ae  the 
policy  was  filled  in,  and  signed^  sealed,  and  delivered  by 
the  tmo  directors  whose  names  and  seals  appear  to  the 
policy,  everything  was  d(me  on  the  part  of  the  ooc^wny 
fthioh  was  intended  to  he  done  to  complete  the  eweoution, 
and  from  that  moment,  although  the  ix>lioy  was  retained 
hy  the  oompany  until  sMit  for  by  the  assured  orhisbroker^ 
it  was  a  binding  and  complete  instrument.  That  being 
80,  I  am  clearly  of  c^Mnion  that  the  broker  had  no 
authority  to  bind  the  plaintiffs  by  obtaining  or  agreeing 
to  the  cancellation  thereof  by  the  defendants.  In  the 
judgment  of  the  Court  of  Ck>mmon  Pleas,  it  is  stated 
that  ^the  company  had  a  right  to  suppose  Laecaridi 
to  be  invested  with  full  powers  from  the  beginning  to 
tile  end  of  the  transaction,  both  with  respect  to  the  pre- 
liminary oontraot  and  the  policy  to  be  fount3ed  thereon." 
I  do  not  quite  apprehend  whether  it  is  intended  to  be 
thereby  conv^red  that  Laecaridi  had  larger  powers  than 
are  usually  ineident  to  the  auUiority  of  a  broker  in  the 
negotiation  of  an  insurance.  If  that  be  intended,  I  am 
bound  to  express  my  dissent,  as  I  can  see  nothing  in  ihe 
oaee  to  support  that  view.  I  am,  therefore,  of  opinion 
that  the  judgment  of  the  Court  of  Common  Fleas  ought 
to  be  reversed. 

BLACKBT7Biff,  J.-*In  this  case  the  question  reserved  at 
the  trial,  and  argued  in  the  Court  of  Common  Pleas  and  in 
this  Courts  has  been  whether  thepolipy  in  question  was  ever 
so  exeouted  as  to  be  binding  on  the  defendants'  company, 
OT)  if  it  had  been  exeouted,  whether  before  action  it  had 
been  canoelled,  so  as  to  be  no  longer  binding  on 
them.  The  Court  of  Common  Pleas  have  given 
judgment  in  favour  of  the  defendants,  disdiarging  the 
rule  to  enter  the  verdiot  for  the  plaintiff.  After  an 
attentive  consideration  of  that  judgment,  I  am  unable 
to  concur  in  it.  I  think  that  the  result  in  this 
oase  depends  more  on  the  view  taken  of  the  facts  than  on 
any  question  of  law;  I  ^lall  therefore  begin  by  reca^tu- 
lating  what  I  conceive  to  be  the  facts  as  appearing  on 
tiie  case.  It  i^pears  that  it  was  proved  at  the  trial  that 
llfr.  Lasoaridi  was  employed  as  an  insurance  broker  for 
the  plaintiflb'  oompany.  There  is  no  statement  that  he 
bad  any  peculiar  autiioriiy  from  the  plaintiffs,  and  we 
must  take  it  that  Ins  au^Minty  was  neither  more  nor  less 
than  the  usual  authority  gives  to  one  employed  as  a 
broker  in  the  manner  stated.  The  plaintiff^'  company 
had  authorised  Mr.  Lasoaiddi  to  obtain  for  tiiem  insurances 
to  the  extent  of  £5,000  on  the  steamer  Zeonidae,  between 
Bngland  and  the  Baltic,  from  the  25th  of  April  to  the 
«nd  of  the  season,  at  eight  guineas  per  cent.  Mr.  Las- 
earidi,  in  the  usual  way,  prepared  a  slip  containing  these 
teime,  and  it  was  initialed  by  different  private  under- 
writezs  for  sums  in  the  whole  amounting  to  £8,000,  and 
by  an  anthcnrised  clerk  of  the  defendants^  company  for 
i^,000.    This,  as  is  well-  known,  amounta  to  an^  agree* 


ment  between  the  broker  and  the  different  underwritsfs 
who  have  initialed  that  they  shall  bear  the  risks  to  the 
extent  to  which  they  have  initialed  the  slip,  and  shall 
receive  the  premiums  accordingly;  and  this  agreement  is 
perfectly  binding  in  mercantile  honour,  and,  but  for  the 
operation  of  the  stamp  laws,  would  also  be  enforceable 
at  law.    Before,  however,  any  policy  was  executed,  or  any 
premium  paid,  the  plaintiffs  became  desirouaof  oanceUiBg 
thifi  insuraoce,  and  in  lieu  of  it  of  ineuring  the  steamer 
for  £4,000  for  all  seas  for  a  year,  from  30th  Apvil,  at  ten 
guineas,  and  they  instructed    Mx.  Lasoaridi,  as  their 
l»oker>  to  do  so.    He  applied  to  the  defendants'  company, 
who  consented  to  the  cancellation  of  the  former  Blip>  and 
ixiitialed  a  new  slip,  by  which  they  agreed  to  insure 
£  1,000  on  the  steamer  on  this  altered  risk.     [His  lordship 
went  on  to  say  that  this  Court  had  only  to  deal  with  the  in- 
surance for  £1,000  for  a  year  at  ten  guineas  per  oent.,  and 
that  theocuise  of  business  is: — ]  l%e  broker,  after  the  slip 
is  initialed  and  the  assurance  agreed  on,  ptepaces  a  policy^ 
which  he  sends  round  to  the  different  private  uader- 
wxiters,  who  sign  it.    But  with  regard  to  insnnttoe 
companies  (with  each  of  whom  there  is  always  a  separate 
poUcy,  exeouted  aceordiug  to  the  mode  whiah  is  binding 
on  that  partionlar  oompany),  the  course  is  diilerent.    In 
the  case  of  insurance  companies,  a  separate  slip  is  always 
prepared  for  each  company  by  the  bndcer  of  the  assured, 
and  the  p<^loy  is  afterwards  prepared  and  fflled  up  by 
the  o£9oers  of  the  company,  and  is  kept  hy  the  oompany 
until  sent  for  by  the  assured  or  his  broker.    Such  being 
the  general  praotioe,  in  this  i>articular  case  Mr.  Lasearidi 
pr^azed  a  separate  slip,  whieh  he  left  at  the  office  of 
the  defendanta'  oom|>any,  in  order  that  a  poUey  mighty  in 
the  usual  eourse,  be  made  out  from  it  by  the  defendants 
company.    That  slip,  as  it  is  called,  is  set  out  in  the  case. 
It,  apparently,  is  on  a  printed  form  supplied  by  the  com- 
pany to  the  broker  and  filled  up,  so  that  it  contains  all 
the  necessary  particulars  for  the  filling  up  of  a  |»iiited 
policy  of  the  company,  so  as  to  carry  out  the  agreement 
already  come  to.    It  is  not  initialed  or  signed  on  behalf 
of  the  company,  and  is  not,  like  the  first  slip,  a  imemoran^ 
dum  of  the  terms  on  which  the  iMurties  had.  agreed  to 
insure,  but  a  request  note  or  mandate  from  the  broker  to 
the  company  to  make  out  and  execute  a  polipy  according 
to  the  praotioe.    It  is  dated  the  dOth  of  April    On  that 
slip  are  the  letters  c — ^A,  signifying  **  cash  aooonnt,"  an 
explanation  of  which  is  given  in  the  case,  and  on  which 
I  shall  have  to  make  some  comments.    On  the  receipt  of 
this  slip,  the  defendants'  oompany,  on  the  1st  of  May, 
debited  Mr.  Lasearidi  in  account  with  Umb  amount  of 
the  premium,  £105,  and  with   the  cost  of  the  stamp 
of  the  i>oli<79  £2.    It  is  stated  that  in  the  course  of  a 
few  days  afterwards,  a  policy,  in  the  form  usually  adopted 
by  the  defendants'  company,  was  filled  up  from  the  last- 
mentioned  slip,  and  dated  the  1st  of  May.    On  looking  at 
the  i>olicy,  we  find  tiiat  it  ooncludes  in  the  following 
form: — **•  In  witness  whereof,  and  that  the  said  oompany 
are  content  with  this  assurance  for  the  sum  of  £1,000, 
we^  the  undersigned  directors  of  the  said  company  for  the 
London  branch  (on  behalf   of   the  said  company,  in 
pursuance    of    the    powers    and   directions    contained 
in  the  deed  oi  settlement  <^  the  said  oompany),  have 
heieunto  set  our  hands  and  seals,  at  London,  this  first 
day  of  May,  A.D.    1861;''  and   on  the   face  of  it,  it 
seems  that  it  purports  to  be  signed  and  sealed  by  two 
gentlem^i,  John  D.  Cross  and  E.  Sutherland,  and  it  pur- 
ports to  be  **  Signed,  sealed,  and  delivered  in  the  presence 
of  B.  M.  Soaife,  Besident  Secretary" — ^though  the  position 
of  the  name  of  this  gentleman  is  such  that  it  is  a  little 
ambiguous  whether  he  attests  as  a  witness  to  the  execu- 
tion by  the  directors,  or  countersigns  as  secretary.    The 
policy  in  this  form  continued  to  lie  in  the  office  of  the 
defendants'  oompany.     I  think  we  must  presume  this 
was  in  accordance  with  what  is  stated  in  the  case  to  be 
the  practice-^vis.,  that  it  was  "  kept  by  the  oompany  tUl 
s^nt  for  by  the  asaused  or  hi»  broker."    In  the  meaor 
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time,  on  the  Ist  Maj,  the  plaintiff  paid  Mr.  Lascaridi  the 
amount  of  the  premium.    Nothing  more  was  done  till  the 
8th  June.    I  have  been  thus  particular  in  stating  the 
facts  and  dates,  because  it  seems  to  me  that  the  first 
question  to  be  determined  is  whether,  during  the  interval 
between  the  afi&xing  of  the  seals  and  names  of  the  two 
directors  to  the  policy  and  the  8th  of  June,  the  plaintiffs 
really  were  insu^red.    All  parties  evidently  considered 
them  as  being  so;  the  period  during  which  the  ship  was 
to  be  covered  was  running  on;  the  premiums  were  paid; 
and  the  plaintiffs    thought  their  risk    covered.    Yet, 
according    to   the    argument   for    the   defendants,  this 
was  all  a  mistake.    The  company,  if  a  loss  occurs  at 
any    time    whilst    the    policy  is  lying  in   their  office, 
with  their  seal  affixed,  and  ready  to  be  given  to  the 
assured,  but  kept  by  them,  according  to  their  practice,  till 
sent  for  by  the  assured  or  his  broker,  may,  it  is  said,  if 
dishonest  enough,  resist  any  attempt  at  law  to  make 
them  pay,  as  the  policy  was  not  binding.    As  brokers, 
from  their  well-founded  confidence  in  the  insurance  com- 
panies, probably  often  leave  the  policies  for  a  considerable 
time  at  their  offices,  sometimes  even  till  the  risk  is  run 
off,  it  is  a  question  of    some  importance  whether  the 
companies  can,  under  such  circumstances,  resist  a  daim. 
I  am  perfectly  well  aware  that  no  respectable  company 
would  try  to  do  so,  or  that  if  they  attempted  it  they 
never  would  do  business  in  London,  and  thercfore  it  may 
be  said  to  be  of  less  importance.    But  I  cannot  think  it 
satisfactory  when  the  rule  of  law  is  such  as  to  baffle  the 
intention  of  the  parties,  and  the  real  bargain  is  only 
fulfilled  when  parties  are  too  honest  to  take  advantage 
«f  the  iniquitous  benefit  given  by  the  law.    Such  cases 
do    arise  under  the  statute  law  not  uncommonly,  but 
they  rarely  arise  under  the  oommon   law,    and    very 
rarely  under  the  commercial  law.    This  case  may,  how- 
ever, be  an  exception,  and  I  proceed  to  examine  whether 
the  law  is  such  that  the  defendants,  if  so  minded,  could 
successfully  have  resisted  a  claim  made  on  the  1st  of 
June,  for  a  loss  happening  some  time  in  May.    Now,  I 
think  they  could  not,  for  the  following  reason: — On  tiie 
1st  of  May  the  plaintiffs  paid  their  broker,  Mr.  Lascaridi, 
the  premium  on  this  policy,  by  accepting  a  bill  at  four 
months,  drawn  by  him  on  them,  for  that  premium  and 
others,  and  on  the  same  day  the  defendant  debited  Mr. 
Lascaridi  with  the  amount  of    the  premium  and  the 
stamp  on  the  policy,  in  the  cash  account  between  them 
and  Mr.  Lascaridi    This  was  strictly  in  accordance  with 
the  usual  practice,  and  the  leg^  effect  of  this  transac- 
tion is  very  accurately  explained  by  Lord  Wensleydale, 
then  Parke,  J.,  in  JPinver  v.  Butcher,  10  B.  &  C,  829, 
327.     He  there  says,  "By  the  course  of  dealing,  the 
broker  has  an  account  with  the  underwriter:  in  that 
account,  the  broker  gives  the  underwriter  credit  for  the 
premium   when  the  policy  is  effected,  and  he,  as  the 
agent  of  both  the  assured  and  the  underwriter,  is  con- 
sidered as  having  paid  the  premium  to  the  underwriter, 
and  the  latter  as  having  lent  it  to  the  broker  again,  and 
so  becoming  his  creditor.    The  broker  is  then  considered 
as   having    paid    the  premium  for  the  assured.      The 
fact  of  giving  credit  in  account  by  the  broker  to  the 
underwriter,  and  the  underwriter,  by  the  terms  of  the 
policy,  having  acknowledged  the  receipt  of  the  premium, 
are  equivalent  to  actual  payment."     If   the  opinion  of 
this  very  learned  judge  required  any  confirmation,  it 
could  be  furnished  by  the  universal  practice  by  which 
premiums  are  recovered  by  the  assured,  under  the  count 
for    money  had  and    received,  without  any    reference 
to  whether  or  not  the  year  during  which  the  broker 
generally  has  credit  has  run  out,  so  as  to  make  them 
payable  in  cash  by  the  broker  to  the  imderwriter.    We 
have  it,  therefore,  that  on  the  1st  of  May  the  plaintiffs 
had,  in  legal  effect,  paid  the  defendants  the  full  premium 
for  an  insurance  for  a  year  on  their  ship.    The  defen- 
dants had  also,  in  the  same  manner,  received  from  the 
nlainUffs  the  value  of  the  stamp  on  the  'pcHicj,  and  th^ 


had    received    the   request    slip    from    the    plaintiffs* 
broker,    which,    according    to    the    practice    stated    in 
the    case,    amounted    to    a   mandate    to    them    to  fill 
up    the   policy    and    keep    it    at    their    office    until 
sent    for    by    the    assured    or    his    broker;    and    by 
retaining  this  request  note,  they  accepted  that  employ- 
ment.   It  would  have  been  most  dishonest  if  the  de- 
fendants, after  all  this,  had  not  prepared  any  policy. 
They  were  not  so  dishonest.    They  did  fill  up,  on  stamped 
paper,  a  policy  in  exact  conformity  to  the  authority  in. 
the  request  slip.    To  this  the  two  directors  affixed  their 
hands  and  seals;  and  the  policy  thus  executed  is  left  at 
the  office,  to  be  given  to  the  assured  or  his  broker  when 
they  should  send  for  it.    What  more  was  there  wanted 
to  make  this  the  complete  deed  of  those  two  directors, 
sealed  and  delivered  to  the  use  of  the  plaintiffs?     It  is 
admitted  that,  when  taken  away  by  the  assured,  thia 
would  be   a  binding  deed,  hut  I  eon/ess  I  cannot  see 
how  the  act   of  the    company's  clerk,  in  Jianding  it  to 
the    broker's    clerk,    could    make    it     the  deed  of  the 
directors,   if  it   was    not    so   "before.      If    it  were  ne- 
cessary that  the  delivery  of  a  deed  should  be  to  the 
authorised  agent  of  the  party  for  whose  use  it  is  made, 
I  have  no  difficulty  in  saying,  that  by  handing  over  the 
slip,  according  to  the  practice  stated,  the  assured  oon* 
stitute  the  insurance  company  their  mandatories,  and 
therefore  their  officers  are  the  authorised  agents  of  the 
assured  for  the  purpose  of  taking  the  deed,  but  Jhe  t. 
Knight,  5  B.  &;  G.  671,  shows  that  it  is  not  necessary 
that  there  should  be  any  such  agency.      Some  of  the 
judges  in  this  court,  if    I  understand  them  correctly, 
think  that,  even  if  the  underwriter  was  authorised  and 
requested  by  the  assured  to  draw  up  and  execute  the 
policy,  and  the  underwriter  did  draw  up  and  execute  it 
accordingly,  yet  that  the  policy  thus  drawn  up  was  in 
point  of  law  not  binding  until  the   assured,  by   some 
subsequent  act,  showed  their  assent  to  the  policy  thus 
drawn  up  and  executed.    In  this  opinion,  with  all  my 
respect  for  those  who  entertain  it,  I  cannot  concur.    I 
am  aware  of  no  authority  or  legal  principle  which  prevents 
one  party  to  an  agreement  from  entrusting  the  other  with, 
authority  to  carry  out  any  part  of  it  for  their  mutual 
benefit.    Where  the  agreement  is  that  a  formal  instm-* 
ment  shall  be  framed,  containing   promises,   yet   exe- 
cutory   on  both  sides,  there  is  great    imprudenoe    in 
trusting   one  side  to  draw  up  the  formal  instrument 
which  is  to  be  the  record  of  the  contract  binding  both, 
though,  even  then,  I  should  think  it  rather  an  argument 
tending  to  the  oonclusion  that  no  such  authority  was 
given  in  fact,  than  one  tending  to  show  it  not  operative 
in  law.    But  in  the  present  case  the  assured  had  jier* 
formed  all  that  they  were  to  do;  they  had  paid  the  pre* 
miums  and  the  price  of  the  stamp;  and  all  that  remained 
was,  that  the  underwriter  should  execute  the   policy. 
I  can  see  no  objection,  either  in  fact  or  law,  to  trusting' 
the  underwriter  to  do  this.     I  have  argued  this  on 
principle,  but  I  own  I  think  it  decided  by  Doe  v.  Knights 
In  that  case,  the  person  in  whose  favour  the  mortgage 
was  made  did   not  know  what  kind  of   security    his 
debtor  was  about  to  give  him,  but  trusted  to  him  to  giver 
what  he  could;  yet  the  deeds  secretly  executed  were 
held  valid.    Surely  it  cannot  be  said  that  the  facts  that 
the  assured  in  this  case  stipulated  for  a  particular  deed, 
and  that  the  deed  was  not  secret,  makes  it  more  invaUd. 
It  was  asked,  in  the  course  of  the  argument,  what  would 
be  the  effect  if  the  company  were  to  fill  up  the  polipy 
erroneously,  and  the  assured  only  discovered  this  on  send- 
ing for  the  iK>licy:  it  might  be  after  the  loss  occurred  ? 
As  the  slip  sent  to  the  company  is  not  a  memorandnin 
of  an  agreement,  but  simply  a  request,  it  requires  no 
stamp,  and,  without  infringiug  the  revenue  laws,  a  case 
might  probably  be  made  for  enforcing  in  equity  a  re- 
formation of  the  policy,  so  as  to  make  it  conform  to  the 
terms  contained  in  this  mandate;  but  it  is  not  neoeseary 
now  to  oonsider  this  point,  for  the  policy  in  the  present 
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oaae  was  filled  up  in  strict  conformity  to  the  authority 
given.  The  Court  below  came  to  the  conclusion  that  the 
policy  was  never  perfectly  delivered.  I  think  they 
probably  took  &  different  view  of  the  facts  from  that 
which  I  have  taken.  At  all  events,  I  cannot  agree  with 
them  in  that  result.  I  think  that  from  the  time  when 
the  two  directors,  in  the  presence  of  the  attesting  witness, 
put  their  names  and  seals  on  the  policy,  and  left  it  in  the 
defendants'  office  to  be  kept  till  sent  for  by  the  assured, 
the  iK>licy  was  binding  as  tiieir  deed  on  them,  and  on  the 
defendants'  company  as  represented  by  them.  I  do  the 
defendants  the  justice  to  believe  that  they  would  not 
have  resisted  this  action  on  the  ground  that  the  jiolicy 
had  never  been  binding  on  them,  though  their  counsel 
felt  themselves  compelled  to  argue  that  it  was  not.  They 
really  resist  the  action  on  account  of  what  happened  about 
the  8th  of  June — a  defence  that,  whether  well  grounded 
in  law  or  not,  la  perfectly  honourable,  and  I  proceed  to 
examine  the  effect  of  that.  Here,  as  on  the  first  ]K>int,  I 
think  the  result  really  depends  on  a  right  appreciation  of 
the  facts,  and  I  must  therefore  again,  at  the  risk  of  being 
long,  proceed  to  point  out  what  they  are.  On  the  request 
note  or  slip  sent  to  the  defendants'  company  were  the 
letters  c — A,  which  signified  that  the  premium  was,  by 
arrangpement  between  the  broker  and  the  defendants,  to 
be  entered  in  the  cash  account  kept  between  him  and  the 
defendants.  The  whole  practice  as  to  the  broker's 
accounts  was  proved  in  Bechrcith  v.  JBullen,  8  E.  &;  B. 
683,  and  is  thus  stated  in  the  report  8  E.  &  B.  685:  '*  The 
broker  now  keeps  two  accounts  with  imderwriters,  called 
the  '  credit  account '  and  the  '  cash  account.'  Till  within 
A  few  years  only  one  account  was  kept,  which  was  that 
now  called  the  credit  account.  When  the  slip  for  any 
particular  policy  is  signed,  it  is  arranged  between  the 
broker  and  the  underwriter  whether  the  premium  is  to 
go  into  the  credit  account  or  the  cash  account.  In  either 
case  the  broker  becomes  debtor  to  the  underwriter  for 
the  premium  at  once;  but  the  time  and  manner  of  pay- 
ment are  different  in  the  two  cases.  If  the  premium 
goes  into  the  credit  account,  it  is  not  payable  till  the  end 
of  the  year.  If,  before  the  end  of  the  year,  any  claim 
arising  on  one  of  the  policies  in  the  credit  account  is 
adjusted  by  the  broker  and  underwriter,  the  broker  has 
credit  in  the  account  against  the  underwriter  for  the 
amount  of  the  loss  thus  adjusted,  if  the  account  is  good 
for  that  amount;  and  at  the  end  of  the  year,  and  not  till 
then,  the  balance  on  the  account,  and  the  balance  only, 
18  due  in  cash  from  the  broker  to  the  underwriter,  under 
a  discount  of  twelve  per  cent.  If  the  premium,  instead 
of  going  into  the  credit  account,  goes  into  the  cosh 
account,  the  custom  is  the  some,  except  that  the  account 
is  settled,  and  the  balance  is  due  in  cash  at  the  end  of 
the  month  instead  of  the  end  of  the  year,  and  the  balance 
is  paid  under  a  smaller  discount."  To  make  this 
complete  it  should  have  been  added  that  the  broker 
receives  credit  in  the  account  for  a  commission  on 
brokerage  of  five  per  cent,  on  the  premiums,  and  that, 
•though  the  balance  on  the  account  is  struck  on  the  last 
clay  of  the  year  in  the  one  case,  or  of  the  month  in  the 
other,  the  cheque  for  the  balance  is  not  actually  given  for 
«ome  days  afterwards.  This  is,  in  effect,  what  is  stated  in 
this  case;  but  I  have  thought  it  desirable  to  quote  the 
more  detailed  explanation  given  in  Beohmth  v.  BuHen^ 
because  it  more  distinctly  shows  that  the  account 
(whether  the  cash  account  or  the  credit  account)  is  one 
l>etween  the  broker  and  the  underwriter,  into  which  the 
jnremiums  received  from  all  the  clients  of  the  broker  go, 
and  the  balance  on  which  is  due  from  the  broker  to  the 
underwriter,  and  in  no  way  from  any  individual  assured 
whose  particular  premium  has  gone  into  that  account. 
This  needs  to  be  distinctly  understood,  for  it  seems  to  me 
that  the  judgment  of  the  Court  below  to  some  extent 
proceeds  on  a  misapprehension  of  the  fact  on  this  point. 
Soon  after  the  last  day  of  May,  the  defendants  $ent  in  to 
Mr.  Zascaridi  a  deJnt  note  for  the  balance  of  the  cash 


acco7int  for  that  month  between  him  and  them.    It 
chanced  that  in  that  month  there  had  only  been  this 
one  transaction  between  them,  and  consequently  that  his 
account  consisted  only  of  one  item  ;  but  the  debit  now 
was,  OS  it  ought  regularly  to  have  been,  in  form  a  note 
debiting  the  broker  ^dth  the  amount  of  his  account  in 
May,  and  not  a  note  debiting  him  as  agent  for  the  plains 
tiffs  ftnth  tlieir  premium,  which,   as  between  plaintiffs 
and  defendants,  had  been  paid  on  the  1st  May,  as  ex- 
plained by  Parke,  J.,  in  Power  v.  Butcher,  10  B.  &  C.  329. 
On  the  presentation  of  the  debit  note,   Mr.  Liscaridi's 
clerk  (who  we  must  assimie  acted  for  him,  and  by  his 
authority)  denied  that  any  premiums  were  due.  A  second 
messenger  was  sent  down  with  the  policy.    In  the  judg- 
ment bdow  it  was  said,  **  In  due  course  the  'policy  was 
sent  by  the  company  to  Mr.  Liscaridi's  office ;"  but  this  I 
think  is  a  misapprehension  of  the  fact.    The  company 
did  not  send  the  policy  down  to  the  broker  for  any  other 
object  than  to  show  it  to  him  as  a  voucher  to  satisfy  him 
that  their  note  delivered  to  him  of  the  amount  of  his 
private  debt  due  from  him  to  them  was  correct,  and  that 
there  really  had  been  a  policy  made  on  which  a  premium 
hod  been  paid  by  the  plaintiff,  and  was  now  due  from  the 
broker  to  the  defendant    They  did  not  send  the  jiolicy  to 
him  as  agent  of  the  assured,  nor  was  there  any  reason 
why  they  should  then  have  sent  it  to  him  as  agent  of  the 
assured.    What  followed  is  stated  in  paragraphs  23  and 
24.    I  cannot  imderstand  that  statement  as  meaning 
anything  else  than  this,  that  Mr.  Liscaridi's  clerk  (who, 
as  I  stated  before,  we  must  consider  as  representing  him) 
stated  to  the  company  not  that  the  policy  had  never  been 
ordered  or  executed,  or  was  not  binding,  but  that  it  had 
been  put  forward  in  error.    They  did  not  repudiate  it  or 
deny  that  it  was  binding,  but  they  requested  the  def  en* 
dants,  as  liberal  men  of  business,  to  do  that  which  they 
were  not  boimd  to  do— viz.,  to  cancel  a  contract  which  was 
binding,  but  which  had  been  made  imder  a  misapprehen- 
sion. And  the  facts,  as  stated  in  the  case,  seem  to  me  to  be 
that  the  defendants  consented  to  this,  and  on  the  14th 
June  indorsed  on  the  -polioy  a  form  of  cancellation  proper 
to  express  this.    I  cannot,  for  the  reasons  I  have  already 
given,  think  that  the  policy  remained  then  still  un- 
executed, and  I  cannot  therefore  agree  with  the  Court 
below   in   thinking  that  Mr.  Lascaridi,  if  he  hod  the 
fullest  authority  from  the  plaintiffs,  under  seal  or  other- 
wise, so  as  to  moke  him  in  law  their  alter  ego,  could  at 
that  time  by  a  disclaimer  have  divested  the  execution  of 
the  deed,  which  hod  then,  in  my  view  of  the  matter,  been 
already  binding,  and  making  the  defendants  liable  to  the 
risk  for  more  tiian  a  month ;  but  I  am  also  of  opinion 
that  if  Mr.  Lascaridi  had  had  full  ]K>wer  to  disoliUm  on 
behalf  of  the  plaintiffs,  he  did  not,  in  point  of  fact, 
attempt   to   exercise'  any  such  power.     What  in  f4ct 
he  did  was  to  enter  into  a  fresh  contract,  professedly  on 
behalf  of  the  plaintiffs,  to  cancel  the  policy,  receiving 
back  the  premium.     This  contract,  if  binding  on  the 
plaintiffs,  would  form  a  good  defence  to  this  action.    It 
is  stated  that  Mr.  Lascaridi  was  not,  in  fact,  authorised 
to  make  such  a  fresh  contract.    The  question,  therefore, 
and,  as  it  seems  to  me,  the  only  one  left,  is  whether  Mr. 
Lascaridi  was  clothed  by  the  plaintiffs  with  such  apparent 
authority  over  the  x)olicy  as  to  enable  him  to  bind  them  to 
the  defendants.    If  so,  the  plaintiffs  must  fail  in  this 
action,  and  must  seek  redress  in  an  action  against  Mr. 
Lascaridi  for  misoondnct  as  their  agent.    If  he  had  not 
such  authority,  the  plaintiffs  are  entitled  to  succeed  in 
this  action,  and  the  defendants'  remedy,  if  any,  is  by  aa 
action  against  Mr.  Lascaridi,  on  the  principle  of  CoUen 
V.  Wright,  7  E.  &  B.  301,  6  W.  E.  266,  for  warranting 
that  he  had  plaintiffs'  authority  to  cancel  when  he  had 
not.    The  Court  below  express  an  opinion  that  the  de- 
fendants "  had  a  right  to  suppose  Lascaridi  to  be  invested 
with  full  powers  from  the  beginning  to  the  end  of  the 
transaction,  both  with  respect  to  &e  previous  contract 
and  the  poliqy  to  be  founded  thereon."    If  the  facts  an 
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as  I  haye  at^ve  stated  that  I  think  them,  I  oatmot  agiee 
in  this.  A  bioker  employed  to  negotiate  a  oontraot  is,  no 
d<nibt,  the  proper  party  to  receiye  and  commnnioate  all 
pcopositiocis  during  the  course  of  the  negotiation,  and 
tberefore,  so  long  as  the  negotiation  lasts,  the  other  side 
•re  justified  in  supposing  that  he  has  authority  to  make 
«r  accept  any  propositions;  and  if,  whilst  it  is  still  in 
negotiation,  he  cries  off,  the  oontraot  is  at  an  end,  or 
rather  never  is  made  ;  but  so  soon  as  the  negotiation  is 
oomchided  and  the  oontraot  made,  all  authority  on  that 
gvoond  ceases.  This  I  apprehend  will  be  denied  by  no 
one,  and  I  need  not  cite  authorities  for  it.  If,  therefore, 
I  am  right  in  thinking  that,  in  fact,  the  contract  of 
iasutanoe  was  complete,  and  the  negotiation  at  an  end 
on  or  soon  after  the  1st  of  May,  Mr.  Lascaridi  could  not 
on  the  14th  of  June  have  authority  to  cancel  the 
policy  merely  from  his  having  been  the  broker  who  had 
originally  negotiated  it  But  in  this  case  the  policy  was 
sever  taken  by  the  plaintiffs  from  their  broker,  Mr. 
Lascaridi,  and  consequently  he  had  aU  the  authority  of  a 
broker,  permitted  by  the  assured  to  retain  the  policy 
which  he  had  procured.  Now,  I  agree  that  \sj  leaving 
the  poHqy  in  the  hands  of  his  broker,  the  assured 
okithes  him  with  some  authority.  I  think  that  by  leav- 
ing the  pdipy  in  the  broker's  hands  the  assured  clothes 
him  with  apparent  authority  to  act  as  his  agent  in  all 
matters  arising  on  the  policy — as,  for  instance,  to  claim 
and  receive  returns  of  all  premiums  for  short  interest  or 
lor  the  compliance  with  warranties,  to  adjust  and  settle 
losses,  and  to  receive  the  amount  of  them  in  cash,  or,  if 
the  assured  is  cognisant  of  the  practice  of  Lloyds,  in 
aecoont.  Perhaps  it  may  be  pat  as  high  as  to  say  that 
he  Is  ckitdied  wiUi  authority  to  do  all  that  is  incidentally 
aeoeoiary  for  carrying  out  the  contract  contained  in  tbe 
poUoy  thns  left  on  his  hands.  (See  Rickardmm  v.  Ander- 
stm,  1  Oamp.  43  ;  Oood$on  v.  Brooke^  4  Camp.  163.)  I  do 
not  wish  to  be  understood  as  giving  a  decided  opinicm 
that  he  has  so  much  authority,  but  there  are  «t  least 
gcotmda  for  so  contending.  But  I  am  aware  of  no 
groQuds  for  si^ying  that  by  leaving  the  policy  in  the 
hands  of  the  broker,  the  assured  gives  him  autiiority  to 
cancel  the  contract  altogether.  An  authority  so  extensive 
as  that  seems  quite  -onneoessazy  ;  it  is  objectionable,  as  it 
would  put  the  assured  entirely  at  the  meroy  of  his 
Inoker,  and,  until  the  argument  of  this  case,  I  think  I 
nevdr  heazd  it  suggested  that  it  existed.  During  the 
ttgvttent  I  asked  if  there  was  any  decision  or  dictun  in 
eapport  of  this  position  :  none  such  was  quoted  by  the 
defendants'  couaseL  I  am  aware  of  none,  and  I  think 
I  am  wananted  in  saying  that  tto  such  dedsien  ordictom 
eziats,  and  certainly  on  the  present  case  there  is  mo  evi- 
AenM  that  "siich  an  aothority  is  given  by  practice.  Nor 
o«i  I  think  that  the  fact  that  the  pkuntiffs  had  on  the 
29th  of  April  given  Mr.  Lascaridi  written  authority  to 
oameel  one  aesuianoe  before  the  premiiinn  was  paid  or  the 
liolioy  exeetiled,  and  preoore  aaerther,  do^ed  him  with 
tfuthccity  as  their  general  agent  to  cancel  any  pdicy  of 
thein  ^i^fter  the  premiums  had  been  paid  and  the  risk 
had  been  covered  for  six  weeks.  It  seems  to  me  that  the 
ptiMon  contended  for  by  the  defendants  amoxmts  in 
teffeet  to  this,  t^t  the  broker  is  the  person  contracting 
frith  the  nndnwriter,  free  to  make  what  bargains  he 
plsaaes  as  to  the  contract  made  between  them,  and  that 
the  asemed  has  no  right  in  the  matter.  But  so  far  is 
this  from  being  the  case,  that,  unless  the  policy  be  made 
iaa  the  broker's  name  (whioh  in  the  present  case  it  was 
■ot^  the  broker  is  a  stranger  to  the  contract,  and  cannot 
•it  <q>  the  loss  on  the  poUpy  by  way  of  mutual  credit  as 
^Mi  liiiwpw  to  the  claim  against  him  of  the  assignees  of 
the  vtderwriter  for  premiums,  not  even  when  the  broker 
Jmw«  lien  en  the  poHcy.  (See  KoH&n  v.  Eamn,  2  M.  &  S., 
112  ;  Lee  v.  BuUmy  8  E.  Ic  B.  692.)  The  leave  reserved 
«t  the  trial  was  to  enter  a  verdiot  for  the  pUdntiff,  if, 
•OM  the  laels  proved,  ^  the  policy  was  bindii^r  <^  the 
and  had  been  eanoelled  withoat  «atharitjy 


» 


For  the  reasons  I  have  given,  I  think  the  plaintiff 
made  out  both  prex>ositions,  and  consequently  that  the 
rule  to  enter  the  venUct  for  the  plaintifCs  ought  to  have 
been  made  absolute,  and  I  am  therefore' of  opinion  that 
the  judgment  should  be  reversed. 

Brahwell,  B. — ^I  am  of  opinion  this  judgement  should 
be  afllrmed.  The  contract  of  assurance  between  the  plaintiff 
and  the  company  was  to  be  in  writing.  Ko  writing^ 
could  be  binding  on  either  unless  binding  on  both,  and  it 
could  not  be  binding  on  both  till  its  terms  were  assented 
to  by  both.  In  my  opinion  no  writing  was  even  agreed 
to  by  both  in  this  cose.  I  do  not  blame  persons  in  trade 
or  commerce  because  t^ey  disregard  rules  of  law;  they 
may  find  their  profit  In  doing  so  by  a  saving  of  trouble 
and  otherwise.  But  those  rules  must  be  observed  and 
not  evaded  by  8upi)08ing  facts  to  exist  which  really  do 
not.  It  is  said  in  this  case,  that  the  company  or  their 
clerks  were  agents  of  the  plaintiff  to  make  and  agree  to 
the  terms  of  the  policy.  With  sincere  respect,  I  think 
they  were  not.  Is  it  a  rule  that  where  a  written  agree- 
ment Ib  to  be  the  agreement,  and  one  party  is  to  draw  it 
up,  he  is  the  agent  of  the  other  to  assent  to  its  terms  ? 
Certainly  not.  Then  why  so  here?  Because  the  slip  is 
the  real  agreement,  and  because  the  terms  are  certain,  and 
because  the  policy  is  often  left  for  a  long  time  with  the  com- 
pany, and  because  the  premiums  are  paid  between  the  va- 
rious parties  before  the  policy  is  delivered  out,  and  for  the 
convenience  of  so  holding  ?  To  my  mind,  this  is  not 
enough.  I  doubt  if  the  printed  terms  of  a  policy  might 
not  be  varied,  as  by  making  something  express  which  was 
before  implied,  by  providing  for  a  condition  of  things 
not  before  foreseen.  But  furOier:  suppose  the  defendants' 
company  was  a  new  company,  or  this  a  first  dealing  with 
them.  Why  is  the  printed  policy  to  bind  ?  Again,  sup- 
pose a  mistske  in  the  policy — wrong  ship,  wrong  voyage, 
wrong  sum  insured  ?  I  know  it  would  be  said  there  was 
no  alacrity  in  such  case.  But  what  is  to  happen  then  ? 
Is  an  action  to  be  brought  against  the  supposed  agents 
for  not  acting  upon  an  authority  given  and  accepted?  and 
what  is  to  become  of  their  claim  to  the  premium  ?  I  am 
aware  that,  if  this  reasoning  is  good,  it  would  apply  to 
a  case  where  the  policy,  made  but  not  delivered,  was 
destroyed  by  the  company  after  the  loss  was  known. 
The  best  answer  has  already  been  given  to  this.  Such 
dishonesty  will  not  be  practised.  Where  it  is,  and  beoomee 
common,  merchants  will  find  it  desirable  to  observe  the 
rules  of  law,  and  will  do  so.  Doe  v.  Knight  and  similar 
oases  are  distinguishable  from  this.  There  the  donee  was 
to  accept  or  refuse  the  gift,  as  it  was  offered ;  here  the 
plaintiff  had  a  right  to  have  the  document,  on  certain 
terms  to  be  arranged  between  him  and  the  defendants. 

Mastik,  B.  (whose  judgment  as  well  asthoee  of  Mmj/tt, 
J.,  and  Ohanksll  and  Brahwsll,  BB.,  was  deUvered  by 
Pollock,  C.B.),  was  of  ophiion  that  the  judgment  below 
should  be  affliined.  Where  a  person  writes  an  aooept- 
anoe  with  the  intention  of  aooepttng  a  bill,  and  aftezwazda 
changes  his  mind,  and  before  it  is  oommimioated  to  the 
holder,  or  the  biU  delivered  ba<dc  to  him,  obtiterates  the 
acceptance  whioh  he  has  written,  he  is  not  bound  aa 
acceptor:  Cow  v.  Trey,  6  B.  &  Aid.  474  ;  and  he  oonld  see 
no  distinction  between  the  eaoeontlon  of  «  policy  md  that 
of  a  bilL  There  was  an  inchoate  delivery  by  tiie  deCea- 
dants,  but  no  binding  oontraot. 

Pollock,  C.B.,  was  of  opinion  that  ihe  judgmei^ 
below  should  be  affirmed,  upon  the  ground  that  the 
contract  was  not  com^^ete.  In  his  Lordship's  judgment^ 
the  rules  of  law  relied  upon  in  the  argument  iot  the 
plaintiff,  as  applicable  to  a  deed,  did  not  apply  to  a 
meroial  instmm^it. 

Jndgfitetit  a  firmed. 

Attorneys  for  the  plaint^  CbtterUl  4'  Sane, 

Atlom^  lor  the  dtifencUats,  TfumHte  ^  BeHtmd. 
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FOSD  V.  AOEB  AND  AkOTHEB. 

I^ectmeiU — Mortgage — JStttqppel — Statute  of  Limitations, 
3^-4  WiU.  4,  c,  27—7  WUL  4:  and  I  Vict,  e,  28. 

JL  K  permitted  Me  eon,  W,  F,,  to  occupy  land  rent  free, 
and  ehortUf  afterwards  mortgaged  the  same  for-  a  term  ef 
years,  W.  F,  contvn/ued  iih  undisturbed  possession  for  mare 
than  twenty  years  without  paying  rent,  orgiting  any  writ- 
ten  aehnowledgment;  but  interest  upon  the  mortgage  was 
paid  by  R.  F,to  within  twenty  years  of  action  brought. 
Ji,  F,  conveyed  the  fee  to  H.;  but  W.  F.  refktsed  to  give 
up  possession,  and  subsequently  conveyed  t\i$  premises  to 
the  plaintiff,  but  contUtued  to  occitpy  as  tenant  to  the 
plaiaitiff  under  a  written  agreement,  Ai^  action  of 
ejectment  was  comnnenoed  by  H,  and  the  mortgagees,  and 
an  appearance  was  entered  by  W,  F.,  but  he  afterwards 
game  up  possession  to  ff,  on  reeeipt  of  £6.  H,  and  the 
mortgagees  afterwards  conveyed  the  premises  to  the  defen^ 
dants,  who  entered  into  possession. 

In  gectment  by  the  plaintiff  to  reeover  possession  qfthc 
premises, — 

SBld,Jirst,  that  the  defendants  were  not  estopped  from 
disputing  the  plaintiff's  title  by  reason  of  their  vendors 
having  been  let  into  possession  by  W,  F,  when  tenant  to 
the  pldUntiff. 

Secondly,  that  under  7  WiU.  4,  and  I  Vict.  c.  28,  their 
title  was  not  barred  by  the  Statute  of  Limitations  (8^4 
WiU.  4,  c.  27). 

Ejeotment  to  reoover  poBsession  of  a  measnage  and  land 
at  Fonard  Green,  in  the  pariah  of  £arl  Stonham,  in  the 
county  of  Suffolk,  in  the  occupation  of  John  Edgelej.  The 
said  John  Edgeley  appeared  to  defend  the  action,  but  the 
appearance  was  subaeqoently  amended  by  inserting  the 
names  of  the  defendants  in.  the  place  of  the  said  John 
Edgeley.  The  case  was  tried  before  Williams,  J.,  at  the 
last  spring  asaizes  for  the  county  of  Suffolk,  when  a 
verdict  was  found  for  the  plaintiff,  leaye  being  reserred 
to  the  defendants  to  move  to  ent^  a  verdict  under  the 
following  circumstances: — 

In  the  year  1836,  Robert  Ford  obtained  a  grant  in  free 
socage  of  pact  of  the  waste  of  the  manor  of  Eari  Stonham, 
and  built  on  part  of  it  a  small  cottage.  In  the  following 
year  he  permitted  his  natural  son,  William  Ford  (alias 
Quinton),  to  occupy  a  portion  of  the  land,  divided  from 
the  rest  by  a  dead  fence,  and  to  erect  thereon  a  cottage 
contiguous  to  his  own.  Of  this  cottage  and  land  (being 
the  premises  now  in  diq[>uto)  William  Ford  continued  in 
xmdistaxbed  possession  until  the  5th  of  April,  1862, 
without  paying  rent  or  giving  any  written  acknowledg- 
menifc  After  the  gift  of  the  premises  to  William  Foid, 
and  when  his  cottage  was  nearly  completed,  by  indenture 
dated  the  15th  of  December,  1837,  Robert  Ford  demised 
to  Joseph  Welham  the  whole  of  the  property  granted  to 
him  by  the  lord  of  the  manor,  for  a  term  of  1,000  years, 
by  way  of  mortgage,  to  secure  £25  and  interest.  Welham 
died  in  Hay,  1842,  having  by  his  will  appointed  John  Fox 
and  William  Robert  Hewitt  his  executors.  Interest  was 
paid  upon  the  mortgage  by  Robert  Ford  to  Welham,  and 
after  his  death  to  his  representatives,  untU.  October, 
1846.  By  indenture  dated  the  11th  of  May,  1848,  Robert 
Ford  conveyed  all  the  premises  to  William  Hawkins  in 
fee,  subject  to  the  said  mortgage.  In  October,  1849,  Fox 
and  Hewitt  caused  Robert  and  William  Ford  to  be 
served  with  notices  of  demand  of  possession,  but 
possession  was  not  given  up,  and  no  further  steps  were 
then  taken.  In  1850,  Robert  Ford  became  a  pauper,  and  was 
admitted  into  the  union  wotkhonse,  whereupon  William 
Fofd  entered  into  xxwsoosion  of  both  tenements.  In  No- 
vember, 1861,  William  Fovd  8(ddthe  wh<de  property  to  the 
plaintiff,  John  Fosd,  for  £30,  and,  in  pursuance  of  such  sale^ 
exeonted  aoonv^anoe  to  him- in  fee,  by  indenture  dated 
the  16lll  of  January,  1862;  at  the  same  time  entering 
into*  mitten^  agreement^  unte  which  he  ims  toeomMnae 


in  possession  as.  tenant  to  the  plaintiff  until  the  6tii  of 
April  following,  at  a  fixed  rent.  On  the  20th  of  V^h-* 
ruary,  1862,  a  writ  of  ejectment,  at  the  suit  of  KtasMDe 
and  Hewitt,  was  served  upon  William  Ford,  to  whieh 
he  entered  an  appearance,  but  on  the  5th  of  April  ao* 
cepted  £o  of  Hawkins,  and  gave  up  possession  of  the 
property  to  him.  By  indenture  dated  the  6th  of  June, 
1862,  Fox,  Hewitt,  and  Hawkins  conveyed  the  whole 
property  to  the  defendants  in  fee.  Edgel^,  who 
originally  appeared  to  the  writ  in  this  action,  occupied 
the  premises  as  yearly  tenant  to  the  defendant.  In 
February,  1863,  the  plaintiff  brought  this  action  to  re- 
cover that  part  of  the  premises  given  by  Robert  Ford  to 
his  son  William. 

J),  L.  Keane  having  obtained  a  rule  nisi  to  enter  the 
verdict  for  the  defendanto,  in  pursuance  of  the  leave  re- 
served at  the  trial,  on  the  grounds  that  the  defendante 
were  persons  entitled  to  or  claiming  under  a  mort^gege 
of  the  land  sought  to  be  recovered,  made  by  a  mortgage 
not  barred  at  the  time  of  making  it,  and  that  interest 
on  the  money  secured  by  such  mortgage  had  been  paid 
within  twenty  years  next  before  the  writ;  and  also  on 
the  ground  that  the  defendanto  were  in  possesaion;  and 
that  on  the  facte  proved,  those  claiming  under  Robert 
Fox  were  not  baned  as  against  William  Fox,  otherwise 
Quinton,  and  those  claiming  under  him,  nor  were  those 
claiming  under  the  said  William  Fox  shown  to  beentitled 
to  eject. 

Phear(0*Malley,  §.C.,  with  him)  now  showed  cause. — 
First,  before  proceeding  to  the  merite  of  the  case,  there 
is  a  preliminary  objection,  that  Hawkins  and  Hewitt, 
under  whom  the  defendante  claim,  came  into  possession 
of  the  property  by  payment  of  £5  to  William  Ford,  who 
was  at  the  time  tenant  to  the  plaintifi^  and  tiieceSere 
they,  and  persons  clainiing  under  them,  ace  estopped, 
from  disputing  the  plaintiff's  title :  JOoe  d,  BuUen  t. 
MiUs,  2  Ad.  and  E.  17;  Doe  d,  Jobtmn  v.  Baytup^  3  AdL 
and  E.  188. 

J),  D,  Keane,  being  oalled  upon  l^  1^  Gourt  to 
address  his  argument  to  this  point,  contended,  that  the 
cases  dted  did  not  apply.  Ejeotment  was  brought  by 
Hawkins  and  Hewitt  before  the  payment  of  the  £5,  and 
it  cannot  therefore  be  contended  that  the  mode,  in  which 
they  came  into  possession,  was  any  acknowledgment  of 
the  plaintiff's  title.  Besides,  tittere  was  no  evidence  that 
they  knew  that  W.  Food  ooonined  as  tenant  to  thA 
plaintiff. 

Phear  was  then  called  upon  to  proceed  with  the  other 
branch  of  his  argument.  He  contended  that  William 
Ford  had  acquired  a  good  title,  under  the  Statute  of 
Limitetions  (3  &  4  Will,  4,  c.  27),  against  his  father  and 
those  claiming  under  him,  by  upwards  of  twenty  years' 
possession,  unless  the  stetute  is  prevented  from  taking' 
effect  as  against  the  mortgagees  by  7  Will  4  &  1  Yictc  28. 
Doe  d.  Palmer  v.  Eyre,  17  Q.  B.  366,  is  against  the 
plaintiff  upon  this  point,  but  in  that  case  it  does  not 
appear  that  Martha  Eyre  was  not  tenant  to  the  mort- 
gagee. Here  the  premises  were  mortgaged  for  a  term, 
of  years,  where  a  person  was  in  possession  as  tenant  at 
wilL  The  mortgagee  did  nothing  to  obtain  possession,  and 
therefore  took  nothing  but  an  interesse  termini,  Th|i* 
mortgage  severed  to  the  tenancy  at  wiU. 

Keane,  in  support  of  the  mle^ — ^The  case  is  governed 
by  Doe  d.  Palmer  v*  Fyre,  and  Doe  d,  Baddeley  v.  Massey^ 
17  Q.  B.  373. 

Pollock,  C.B. — I  am  of  opinion  that  the  rule  should 
be  made  absolute.  The  supposed  objection  as  to  the  de- 
fendante being  estopped  by  the  payment  of  the  £5 
cannot  be  susteined  under  the  circumstances  of  the  case. 
Upon  the  merits,  the  cases  cited  by  Mr.  Keane  are  oon«. 
elusive.  The  plaintiff  claims  fot  land  mortgaged  by 
the  father  of  the  person,  under  whom  he  olaims,  upor 
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which  mortgage  interest  was  paid  to  within  twenty 
years  of  action  brought,  and  relies  upon  some  sort  of 
tenancy  having  existed  between  the  father  and  son  before 
the  mortgage,  and  the  fact  that  no  rent  was  paid  by  the 
tenant  to  either  side  for  more  than  twenty  years.  But 
no  authority  is  wanted  to  show  that  the  mortgagee,  to 
whom  interest  has  been  paid  within  twenty  years,  has  a 
title  against  any  person  claiming  under  the  mortgagor. 

Ghannell,  B. — I  am  of  the  same  opinion.  In  arriving 
at  this  decision,  I  do  not  dispute  the  cases  of  Doe  d. 
BuUen  v.  M'Ulsy  and  Doe  d.  Johnson  v.  Baytup,  These 
cases  tally  with  the  present  up  to  a  certain  point,  but  differ 
as  to  the  mode  and  circumstances  under  which  the 
parties  were  let  into  possession.  On  the  other  point, 
the  two  cases  cited  by  Mr.  Keane  are  decisive. 

Rule  absolute. 

Defendants*  attorneys,  Walter  ^  Morgan^  for  Gudgeon 
Jf  Son,  Stowmarket. 


Rogers  r.  Hadley. 


June  8,  4. 


June  12. 
La  Banca  Nazionale,  Sede  di  Torino,  v.  Hamburger. 

Practice — Amendment — Party — Common  Lam  Procedure 

Act,  1852. 

In  an  action  brought  by  a  foreign  banking  company, 
under  the  name  of  "  La  Banca  Nazionale,  Sede  di  Torino," 
after  plea  pleaded,  that  the  plaintiff s  were  not  a  body  cor- 
porate, or  entitled  to  sue  in  that  name,  the  Court  allowed 
the  plaintiffs  to  amend  the  writ  and  subsequent  proceedings 
by  substituting  the  name  of  the  director  of  the  bank  as 
nominal  plaintiff. 

In  an  action  in  which  the  plaintiffs  sued  as  **  La  Banca 
Nazionale,  Sede  di  Torino,"  the  defendant  pleaded,  as  a 
sixth  plea,  that  the  plaintifib,  at  the  commencement  of 
this  suit,  were  not  a  body  corporate,  nor  entitled  to  sue 
in  this  country  by  the  said  name  and  style. 

L.  Kelly  having,  on  the  11th  of  June,  obtained  a  rule 
calling  on  the  defendant  to  show  cause,  why  the  plaintiffs 
should  not  be  at  liberty  to  amend  the  writ,  declaration, 
axid  subsequent  pleadings  in  this  action,  by  inserting  the 
name  of  Augustin  Mottura,  the  director  of  the  Turin 
branch,  as  the  nominal  plaintiff,  on  behalf  of  the  Turin 
sede,  or  branch  of  the  said  bank;  or  by  describing  the 
plaintiffs  as  represented  by  the  said  Augustin  Mottura, 
the  director  of  the  said  branch,  and  by  making  the  neces- 
sary alterations  accordingly, 

Watkln  Williams  now  showed  cause.  He  contended 
that  the  Ck>urt  had  no  power  to  make  the  amendment. 
He  cited  Garrard  v.  Giubelei,  81  L.  J.  0.  P.  131;  10  W. 
R.  218,  in  error,  lb.  565.  The  case  does  not  come  under 
the  parties  amendment  sections  of  the  Common  Law  Pro- 
cedure Act,  1852  (sections  85 — 40),  neither  can  it  come 
tinder  the  222nd,  which  only  permits  such  amendments 
as  are  necessary  to  raise  the  real  question  in  controversy 
between  tJic  parties.  Here  it  is  sought  to  substitute  a 
new  party  iJtogether.  [Channell,  B.,  referred  to  Blake 
V.  Done,  31  L.  J.  Ex.  100, 10  W.  R.  175.]  That  case  was 
discussed  in  Garrard  v.  Giubelei,  in  the  Exchequer 
Chamber,  and,  it  is  submitted,  is  only  an  authority  in 
ejectment. 

Z  .Kelly,  in  support  of  the  rule,  cited  Coombs  v.  The 
Bristol  and  Exeter  Railway  Company,  1  P.  &  F.  206. 

Per  Curiam.* — Rule  absolute,  on  the  plaintiff s*  paying 
all  costs  of  amendment. 


*  Pollock,  C.B.,  Martin,  Channell,  and  Wilde, 
BB. 


Principal  and  agent —  Written  contract — Parol  evidence — 

Fraud — Estoppel. 

The  plaintiff  purchased  a  quantity  of  bark,  the  property 
of  the  Crown,  frofn  C,  the  Crown  surveyor.  He  after- 
wards represented  to  the  defendants  titat  he  was  employed 
by  C,  on  behalf  of  the  Crown,  to  sell  the  bark  at  the  laA 
yearns  prices,  plus  expenses  of  carting  and  ricking,  which 
would  not,  with  the  said  prices,  exceed  £5  5#.  per  ton,  and 
that  C.  would  send  a  correct  invoice  of  the  amount.  Ihe 
plaintiff  offered  the  bark  to  the  defendants  on  these  icrms^ 
and  requested  them  to  sign  a  bought  note,  stating  the  price 
at  £6  per  ton,  with  discount  of  £2  per  cent.,  and  stated 
that  they  would  not  be  called  upon  to  pay  more  than  the 
CLCtual  amount  of  such  prices  and  expenses.  On  the  faith 
of  iueh  representations,  the  defendaiUs  agreed  to  buy  the 
bark  from  the  plaintiff,  as  agent  of  the  Crown,  on  the  said 
terms,  and  signed  a  bought  note,  as  requested  by  the  plain- 
tiff, in  which  the  plaintiff  was  named  as  vendor.  The 
plaintiff  requested  the  defendants  to  pay  a  deposit  of 
i&20  per  cent,  on  the  amount  stated  in  the  bought  note 
to  C,  which  deposit  the  defendants  paid  accordingly. 
Communications  afterwards  passed  between  the  plaintiff 
and  defendants,  in  which  tfte  plaintiff  treated  the  sale 
of  the  bark  as  a  sale  made  by  him  as  principal,  and  at 
the  actual  price  of  ^Q  per  ton.  A  meeting  subsequently 
took  place  between  one  of  the  defendants  and  C,  at  which 
the  said  defendant  told  C.  that  the  sale  was  made  by 
the  plaintiff  as  agent  for  the  Crown,  and  that  the  price 
inserted  in  the  bought  note  was  a  nominal  price  only,  and 
that  by  the  real  arrangement  the  defendants  were  to  pay 
only  the  last  year's  prices,  "ploB  the  expense*.  Upon  this 
C.  gave  the  defendants  a  memorandum  showing  the  price 
of  the  bark  at  the  last  year's  prices,  plus  the  expenses, 
and  delivered  tite  bark,  receiving  from  the  defendants 
payment  of  the  amount  stated  in  the  memorandum. 

In  an  action  upon  the  contract  embodied  in  the  bought 
note,  and  also  upon  common  counts,  in  which  the  plain- 
tiff  sought  to  recover  the  difference  between  the  sum  paid 
by  the  defendants  and  the  price  according  to  the  bought 
note — 

Held,  first,  that  the  defendants  were  entitled  to  suc-ceed 
upon  a  plea  of  non  assumpsit,  on  the  ground  that  the 
verbal  contra^  was  the  only  real  contract  between  the^ 
parties,  and  the  bougJtt  note  was  not  signed  for  the  purpose 
of  evidencing  any  contract;  and  that  parol  evidence  might 
be  given  of  these  facts. 

Secondly,  that  even  if  the  plaintiff  were  entitled  to  sue 
upon  the  written  contract,  that  contract  was  voidable  upon 
a  plea  of  fraud;  and  that  the  conduct  of  the  defendants 
did  not  amount  to  such  an  adoption  of  the  contract,  after 
they  knew  the  real  facts  of  the  case,  as  to  estop  them  from 
setting  up  fraud. 

Thirdly,  tluit  tIte  payment  to  C.  was  a  good  defence- 
under  a  plea  of  payment. 

Ihurthly,  that  the  defendants  were  also  entitled  to  suc- 
ceed under  an  equitable  plea,  which  stated  that  the  plain- 
tiff sold,  as  agent  to  C,  at  tlie  last  year's  prices,  plus  the 
expenses,  and  that  tlie  defendants  had  paid  tite  amount 
thereof  to  C,  wlio  had  accepted  the  same  in  full  satirfao- 
tion,  of  which  the  plaintiff  had  notice  before  action;  as 
it  was  not  necessary  under  such  plea  to  prove  that  the 
facts  were  as  stated,  but,  by  the  doctrine  of  estoppel,  it 
was  enough  to  show  tfutt  they  were  so  represented  by  the 
plaintiff. 

Declaration,  for  that  the  plaintiff,  by  an  agreement 
dated  the  21st  of  July,  1857,  agreed  to  sell  to  the  defen* 
dants,  and  the  defendants  bought  of  the  plaintiff,  certain 
bark  (then  harvested  in  good  merchantable  oonditionX 
and  ricked  in  the  forest  of  Dean,  in  the  county  of  Glou- 
cester, as  and  where  it  then  stood,  at  £6  per  ton  forest  weight 
of  20  owt.  per  ton;  twenty  per  cent. deposit  to  be  paid  in 
cash  on  Saturday,  25th  of  July,  1857|  and  the  remaining 
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cash  (pozohase-money)  to  be  paid  within  f ourteon  days 
from  the  date  thereof;  the  defendants  to  be  allowed  a 
disoonnt  of  not  less  than  two  per  cent,  on  the  purchase- 
money,  the  sitoation  of  the  bark  ricks  being  as  mentioned 
in  tibe  said  agreement.  Averment,  that  although  the  plain- 
tiff has  always  performed  the  said  agreement  on  his  part, 
and  the  defendants  haye  had  the  b^efit  thereof,  and  the 
benefit  and  possession  of  the  bark  therein  mentioned, 
and  the  defendants  have  paid  to  the  plaintiff  the  said 
dqposit  therein  mentioned,  and  certain  other  sums, 
amounting,  with  the  deposit,  to  £4,761  7s.  3d.,  and  all 
times  have  elapsed,  &o.,  to  entitle  him  to  receive  the  reei- 
doe  of  the  said  purchase-money,  yet  the  defendants  have 
not  paid  the  same  or  any  part  thereof. 

Common  counts  for  goods  bargained  and  sold,  and  upon 
aooount  stated. 

Pleas  1  (to  the  1st  count),  non  eissumpHt ;  2  (to  the 
Ist  count),  fraud  and  covin;  3  (to  the  residue  of  the 
dedaiation),  never  indebted;  4  (to  the  whole  declaration), 
payment;  5  (to  the  whole  declaration),  set-off  for  money 
paid  to  the  plaintiff's  use,  and  for  money  due  upon  account 
stated.  Plea  6,  being  a  plea  to  the  whole  declaration  on  equi- 
table grounds,  that  before  and  at  the  time  of  the  making  of 
the  si^  agreement,  the  plaintiff  had  been  and  was  em- 
ployed to  sell  the  said  bark  for  and  as  the  agent  of  Sir 
James  Campbell,  and  on  his  behalf,  at  and  for  the  prices 
which  had  been  paid  in  the  preceding  year  (that  is  to 
say,  in  t&e  year  1856),  for  bark  of  the  same  kind, 
together  with  an  additional  sum  equal  to  the  expenses  of 
carting  and  ricking  the  said  bark  in  the  then  present 
year;  and  it  had  been  agreed  by  and  between  the  plain- 
tiff, as  such  agent,  and  the  defendants,  that  the  said 
bade  should  be  sold  to  them  at  and  for  the  said  prices  so 
jMiid  for  the  same  in  the  said  preceding  year,  together 
with  a  sum  equal  to  the  ejq)en8es  of  carting  and  ricking 
the  same  in  the  then  present  year.  And  the  plaintiff 
then  represented  to  the  defendants,  that  the  said  expenses 
of  carting  and  ricking  the  same  could  not  then  be  cor- 
rectly ascertained,  but  that  the  said  expenses  added  to 
the  said  prices  averaged  between  X5  and  £6  for  each 
and  every  ton  of  the  said  bark;  and  the  defendants  say, 
that  upon  such  representation  of  the  plaintiff,  and  at  his 
request,  and  upon  his  agreeing  with  the  defendante,  that 
th^  should  be  liable  to  pay  only  such  prices,  tog^ether 
with  such  expenses,  when  they  were  ascertained,  they 
were  induced  to  and  did  make  the  said  agreement  with 
the  plaintiff  in  the  said  first  count  mentioned,  and  they 
were  then  requested  by  the  plaintiff  to  pay  the  said 
prices  and  expenses  to  the  said  Sir  James  CampbelL  And 
the  defendants  further  say,  that  after  the  making  of  the 
said  agreement  they  diKovered  and  ascertained,  as  the 
fact  was,  that  the  sidd  expenses  added  to  the  said  prices 
averaged  and  amounted  to  much  less  than  £6  per  ton — 
that  is  to  say,  they  averaged  and  amounted  to  only 
£5  28.  per  ton — and  that  they,  before  the  commencement 
of  tliis  action,  paid  to  Sir  J.  Campbell,  who  then  had 
notice  of  the  premises,  the  whole  amount  due  for  the 
said  bark  at  the  said  prices,  together  with  the  said  ex- 
penses so  ascertained  as  afoseeaid;  and  the  said  Sir  J. 
Campbell,  having  such  notioe  of  the  premises  as  afore- 
said, accepted  the  same  in  full  discharge  and  satisfaction 
of  the  same,  and  of  all  liability  of  the  defendants  for  and 
in  respect  of  the  said  bark  and  of  the  said  expenses,  kc; 
of  all  which  premises  the  plaintiff  had  notioe  before  the 
commencement  of  this  action — ^that  the  goods  bargained 
and  sold  in  the  2nd  count  mentioned  were  the  bark  sold 
as  aforesaid,  upon  the  terms  and  circumstances  aforesaid; 
and  that  the  accounts  in  the  said  3rd  count  mentioned 
were  stated  of  and  concerning  the  said  bark  so  bought 
and  paid  for  as  aforesaid,  and  not  otherwise. 

Issue  on  the  said  pleas. 

The  cause  came  on  for  trial  before  Hill,  J.,  at  the 
Okmcester  summer  assizes,  1861,  when  a  verdict  was 
taken  for  the  plaintiff  for  the  damages  in  the  declaration, 
:jsubjeot  to  a  special  case  to  be  stated  by  an  arbitrator. 


who  was  to  find  the  amount  of  damages.    The  following 
are  the  material  facts  stated  in  the  case: — 

3.  The  plaintiff  was  a  bark  and  timber  dealer  and 
commission  agent  at  Lydney,  in  Gloucestershire,  and  the 
defendants  carried  on  business  as  millers  and  comfactor& 
in  the  city  of  Gloucester,  and  occasionally  purchased 
timber  and  bark. 

4.  In  the  early  part  of  1857,  Sir  James  Campbell^ 
Bart.,  was  deputy-surveyor  of  the  Forest  of  Dean,  in  the 
oounfy  of  Gloucester,  and  as  such  had  a  quantity  of 
bark  in  various  parts  of  the  forest,  not  harvested  or 
stacked,  amounting  to  about  930  tons,  for  sale  on  behalf 
of  the  Crown. 

5.  About  the  month  of  May,  1857,  the  plaintiff  was 
authorised  by  Sir  James  Campbell  to  dispose  of  the  bark 
as  agent  for  the  Crown,  selling  it  at  the  then  last  year's 
prices  of  bark,  adding  the  expenses  of  harvesting  and 
stacking  the  bark,  and  receiving  from  the  Crown  5  per 
cent,  on  the  price,  as  a  conmiission  for  selling.  After- 
wards, and  before  the  21st  of  July,  1857,  by  verbal 
arrangement  between  Sir  James  Campbell  and  the  plain- 
tiff, the  plaintiff  became  the  purchaser  of  tiie  bark  on 
his  own  account,  at  the  last  year's  prices — the  harvest- 
ing and  stacking  of  the  bark  to  be  at  the  plaintiff'a 
expense,  and  the  plaintiff  to  be  allowed  a  discount  on  the 
price  if  paid  in  ready  money,  and  the  price  to  be  wholly 
paid  before  a  removal  of  the  bark  by  the  plaintiff.  The 
plaintiff  expected  also,  though  it  was  not  proved  to  be 
part  of  the  contract,  that  he  should  be  allowed,  under 
the  name  of  discount,  and  in  addition  to  the  discount  for 
ready  money,  a  sum  equal  to  the  commission,  to  whick 
he  would  have  been  entitled,  if  he  had  sold  as  agent. 
The  plaintiff  took  possession  of  the  bark,  and  It  was 
harvested  and  stacked  before  the  21st  of  July,  1857. 

6.  On  the  2lBt  of  July,  1857,  the  plaintiff,  after  pre- 
vious  communications  with  the  defendants  on  the  subject 
of  the  bark,  represented  to  them  that  he  was  employed 
by  Sir  James  Campbell  to  sell  the  bark  on  behalf  of  the 
Crown,  at  the  last  year's  prices,  adding  the  expenses  of 
carting  and  ricking  the  bark;  and  that  he  did  not  then 
know  the  amount  of  such  expenses,  but  that  they  would 
not,  together  with  the  said  prices,  exceed  £5  5s.  per  ton» 
and  that  Sir  James  Campbell  would  send  the  defendants 
a  correct  invoice  of  the  bark,  with  the  amount  of  such 
prices  and  expenses.  The  plaintiff  offered  the  bark  to 
the  defendants  on  those  terms,  and  requested  them  to 
sign  a  bought  note,  stating  the  nominal  price  at  £6  per 
ton,  with  a  discount  of  not  less  than  £2  per  cent.,  and 
stated  to  the  defendants,  that  they  should  not  be  called 
upon  to  pay  more  than  the  actual  amount  of  such  prices 
and  expenses,  and  that  they  would  not  be  incurring  any 
riskily  signing  such  note,  as  they  were  dealing  with  the 
Crown,  and  not  with  a  private  individuaL 

7.  llie  defendants  thereui>on,  and  on  the  faith  of  such 
representations  and  statements,  and  in  pursuance  of  the  * 
said  request,  agreed  to  buy  the  bark  from  the  plaintiff, 
as  agent  of  the  Crown,  on  the  said  terms,  and  signed  a 
bought  note  set  out  in  the  case,  and,  with  a  sold  note 
signed  by  the  plaintiff,  embodying  the  terms  of  the  con- 
tract alleged  in  the  declaration,  the  plaintiff  being  named 
as  vendor.  The  plaintiff,  at  the  same  interview,  re- 
quested the  defendants  to  pay  the  deposit  into  the  bank 
at  Newnham,  in  Glouoestenhire,  to  the  credit  of  Sir  J. 
CampbelL 

8.  A  few  days  after,  the  plaintiff  sent  to  the  de- 
fendants an  invoice  of  the  bark,  of  which  the  following 
is  a  copy: — 

«  Lydn^,  1867. 
^Messrs.  J.  k  T.  Hadl^  to  Wm.  Rogers. 
"July  21. 
<'Dr.  To  930  tons  13  cwt  Forest  Bark, 

Crown  weight,  at  120s.  £5,583  Id    0 

**  Payment: — 
*«  July  25.— Deposit  £1,116  15s.  6d. 
**  August  3. — ^Balance  in  cash.' 
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And  by  letter  enclosing  such,  invoioe,  the  plaintiff  in- 
formed the  defendants,  that  he  was  about  to  go  to  Den- 
mark, and  again  requested  them  to  pay  the  deposit  upon 
the  bark  to  the  credit  of  Sir  J.  Campbell,  at  the  bankers 
of  the  latter  at  Newnham. 

9.  The  defendants  accordingly,  on  the  25th  of  Jnly, 
sent  to  the  said  bank  their  cheq;ae,  payable  to  Sir  J. 
Campbell  or  order,  for  £1,094  lis.  Id.,  being  the  amount 
of  the  deposit,  less  2  per  cent,  upon  the  deposit. 

10.  On  the  drd  of  August,  1857,  the  defendant  J.  L. 
Hadley  met  Sir  James  Campbell  by  appointment. 

11.  Between  the  21st  of  July  and  the  3rd  of  August 
communications  had  passed  between  the  plaintiff  and  the 
defendants,  in  which  the  plaintiff  had  treated  the  sale  of 
the  bark  as  a  sale  made  by  him  as  a  principal,  and  at 
the  actual  price,  at  £6  per  ton;  and  at  the  said  meeting 
on  the  3rd  of  August  between  the  defendant  J.  L.  Hadley 
and  Sir  James  Campbell,  the  said  defendant  told  Sir 
James  Campbell  that  the  sale  was  made  by  the  plaintiff 
as  agent  for  the  Crown,  and  that  the  price  inserted  in 
the  bought  and  sold  notes  was  a  nominal  price  only,  and 
that  by  the  real  arrangements  the  defendants  were  to 
pay  only  the  last  year's  prices,  and  the  expenses  of 
carting  and  ricking. 

12.  At  the  said  meeting,  and  before  the  payment  here- 
inafter mentioned,  Sir  J.  Campbell  informed  the  said 
defendant  that  the  price  of  the  bark,  at  the  last  year's 
prices,  was  £4,270  12s.  lOd.,  and  that  the  expenses  of 
carting  and  ricking  the  said  bark  were  £490  Hs.  5d:, 
and  handed  him  a  memorandum  (set  out  in  the  case) 
showing  Mie  said  amounts. 

18.  The  defendant  Joseph  Leonard  Hadley  afterwards, 
at  the  said  meeting  on  the  3rd  of  August,  or  at  a  subse- 
quent meeting  between  them  on  the  same  day,  paid  to 
Sir  James  Campbell  (by  cheque  of  the  defendants,  payable 
to  order)  the  sum  of  £8,666  16s.  2d.,  making,  with  the 
sum  previously  paid,  £4,761  78.  8d.  Sir  James  Campbell 
thereupon  wrote  and  signed  the  acknowledgment  appear* 
ing  on  the  said  memorandum,  of  the  payments  of  the  said 
two  sums. 

14.  The  said  sum  of  £490  14s.  5d.  was  in  fact  the 
whole  amount  of  expenses  of  oarting  and  ricking  paid  by 
Sir  James  Campbell;  and  the  defendants,  at  the  time  ot 
the  said  payment  by  the  said  Joseph  Leonard  Hadley, 
had  not  been  informed  of  the  further  expenses  to  the 
amount  of  £22  lOs.,  lOs.,  and  128.  7d.  hereinafter  men- 
tioned; and  at  the  said  time  the  defendant  J.  L.  Hadley  be- 
lieved, in  consequence  of  the  information  receiyed  by  him 
as  aforesaid  from  Sir  Jas.  Campbell  at  the  said  meeting, 
that  the  said  sum  included  all  expenses  of  carting  and 
riddng,  and  that  the  defendants  would  haye  nothing 
more  to  pay  for  the  bark  or  expenses. 

15.  There  were,  in  fact,  some  other  expenses  of  carting 
and  ricking  not  included  in  the  said  sum  of  £490  14s.  6d., 
viz.,  £22  lOs.,  108.,  and  12s.  7d.,  being  respectirely  ex^ 
Xienses  which  the  plaintiff  wae  liable  to  bear  under  the 
arrangement  between  himself  and  Sir  Jas.  CampbelL  The 
£22  lOs.  was  for  hire  of  tarpaulings,  and  was  i)aid  by  the 
plaintiff  after  the  said  drd  of  August,  1857  (namely,  in 
the  following  month),  to  the  tradesman  who  supplied  the 
same.  The  account  for  the  same  was  not  received  until 
after  the  said  8rd  of  August;  nor  did  the  plaintiff  or  Sir 
Jas.  Campbell,  on  the  drd  of  August,  know  the  amount 
payable  for  the  sajne.  The  other  two  small  sums,  for 
hauling  and  carriage  of  the  tarpaulings,  were  paid  by  the 
plaintiff  to  t^e  haulier  and  carriers  before  the  said  3rd  of 
August. .  It  did  not  appear  that  they  had  ever  oome  to 
the  knowledge  of  6ir  Jas.  Campbell.  No  pa^  of  the  said 
three  sums  of  £22^  lOs.,  lOs.,  and  128. 7d.  has  been  repaid 
to  the  plaintiff. 

,16.  The  defendant,  after  the  said  8rd  of  August,  1857, 
took  poaseesiott  of  ^  said  bazk  and  removed  it  from  the 
forest.  , 

17.  The  plaintiff,  still  contending  tiiat  he  aotoally  sold 
as  a  principal,  and  that  the  price  imwrted  in  the  bought 


and  sold  notes  was  the  price  actually  agreed  and  intended 
to  be  paid,  commenced  this  action  for  i^e  reoorery^  of 
£822  lOs.  9d.,  as  the  difflerenoe  between  the  amount  of 
the  £4,761  78.  Sd.  paid  by  the  defendants,  and  the  price 
of  the  bark  aocording  to  tiie  bought  and  sold  notes. 

18.  It  was  proved  before  me,  on  b^ialf  of  th»  <Msd- 
dants,  that  after  tiie  oommenceoQient  of  this  action  intei^ 
rogatories  were  administered  in  tiie  action  by  the  defan- 
dants  to  the  plaintiff,  in  answer  to  one  of  which:  the  i^ain- 
tiff  stated  that  he  did  not  claim  anything  for  the  expenses 
of  carting  and  ricking,  but  that  he  claimed  £822^  108.  9d. 
as  the  d^erence  as  aforesaid.  The  plaintiff  did  not,  in  tile 
answer  to  the  said  interrogatories,  allege  that  he  luid  not 
paid  expenses  not  included  in  the  said  £490  148.  5d. 

19.  It  has  been  agreed  between  l&e  parties,  t^iat  tile 
statement  of  this  case  is  to  be  without  prejudice  to  the 
right  of  the  plaintiff  to  contend,  that  verbal  evidenee  is 
not  admissible  to  vaiy  the  tenns  or  efllect  of^  the  bought 
and  sold  notes  of  the  2l8t  of  July,  1857;  and,  H  the  Court 
shall  be  of  that  opinion,  tiie  statement  in  this  case  of 
what  passed  on  the  occasion,  when  the-notes  w^e  signed, 
is,  80  far  as  the  same  shall  be  held  inadmissible,  to  be 
considered  as  struck  out  of  the  case. 

20.  It  has  also  been  agreed,  tiiot  the  statement  of  this 
case  is  to  be  without  prq'udice  to  the  right  of  the  defin^ 
dants  to  contend,  that  the  weight  of  the  bark  deUveied 
to  them  was  less  than  980  tons  18  cwt.,  the  quantity  oa 
which  the  plaintiff's  claim  is  calculated;  and  tiiat,  if,  in 
the  opinion  of  the  Court,  it  be  material  for  any  purpose  to 
ascertain  tiie  actual  weight,  tiie  same  shall  be  asoertaiiied 
(in  default  of  agreement  between  the  parties)  by  farther 
inquiry  before  me. 

The  question  for  tike  opinion  of  the  Court  is,  whetlMr 
the  plaintiff  is  entitled  to  reoofer;  If  the  Court  shall  be 
of  opinion  that  he  is  so  entitled,  the  verdict  entered  for 
him  is  to  stand,  or  to  stand  on  such  of  the  issues  as  the 
Court  may  direct,  and  for  such  sums  as  the  Court  may 
direct,  or  as  may  be  found  due  on  further  inquiry  before 
me  as  to  the  weight  of  bark  delivered,  if  tiie  Ooort 
should  think  such  inquiry  necessary. 

If  the  Court  shidl  be  of  opinion,  that  the  plaintiff  is  not 
entitled  to  recover,  or  not  entitied  to  a  verdict  on  all  the 
issues,  a  verdict  is  to  be  entered  for  tiie  defendants,  or  a 
verdict  for  them  on  such  issues  as  the  Court  may  ditect. 

IHgatt,  SerjU  (^Powell  with  him),  for  the  plaintiff. — 
The  bought  uid  sold  notes  are  a  valid  contract  in  writing. 
It  is  truA)  that  parol  evidence  can  be  given  to  show  that 
a  contract  in  writing  has  been,  obtained  by  fraud;  but 
here  tiiere  was  no  actuaLfrand^  but  a  mere  misiepreeentih- 
tion«  which  did  not  relate  to  the  consideration  for  the  con- 
tcaat,  and  such  misrepresentation  is  not  suffUsient  to  noake 
the  contract  void:  MalloM/m  v.  Sodgson,  16  Q.  B.  6S9 
(md&  judginant  of  Erie,  J.,  p*  712)«  Secondly,  if  there  be 
such  a  fraud  as  to  vitiate  the  contraot,  the  defendants  ace 
estopped  from  setting  it  up,  as  they  acted  upon  the  oonr 
tract  after  notice  of  the  real  faets  of  the  case:  CamphcU 
V.  Fleming^  1  A.  &  B.  40;  Rayner  v.  Qrote,  15  M.  «c  W. 
359;  BioJterUm.  v.  JBitrrell^  5  M.  &;  &  883.  [WuuDB,  B., 
referred  to  Wake  v.  ffarrop,  30  L.  J.  JSx.  273,  in  ezror, 
31  L.  J.  Ex.  451,  10  W.  E.  626.]  He  also  (ated  Greases 
V.  AshUn^  3  Cwpo^,  426.  At  any  rate  the  plaintLS  is 
entitied  to  the.  sum.  of  £22  WfL  for  the  extra  expenses. 

Macfwrna/ray  for  the  defendants. — The  facts  found  show 
traud,  and  the  defendants  aie  not  estopped  from  setting 
it  up.  The  rule  is,  that,  if  a  person  has  been  indiiioed  to 
enter  into  a  contraot  by  fraud,  and  after  knowledgo^of  it 
acts  upon  the  contract,  he  caanot  get  relief.  Tbmit  is 
founded  upon  the  doctrine  of  waiver.  But  here  what  is 
done  by  the  defendants  is  not  referable  to  the  wnfcta& 
contract.  They  acted  on  the  verbal  oontoact,  and  did  no- 
thingto  recognise  the  writt«i  one.  Here  the  real  agree- 
ment was  the  verbal  contract.  PPOLLOCK,  C.B. — It  is 
not  a  case  of  two  contracts,  but  of  one,  with  a  stipnlattoa 
that  tiiere  should  be  a  pi^er  signed,  probaldy  for  the  piw* 
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pose  of  going  through  certain  offices.]  Secondly,  the 
plaintiff  held  himself  ont  as  the  agent  to  Sir  J.  Campbell, 
and  he  would  be  the  proper  person  to  sue :  Ccfppin  v.  Wa  liter, 
7  Taunt.  286;  Lewis  v.  Mekolson,  18  Q.  B.  508.  The  de- 
fendants are  therefore  entitled  to  succeed  upon  the  first 
oount — both  upon  the  first  plea,  denying  the  agreement, 
and  also  upon  the  second  plea,  setting  up  fraud.  On  the 
oomaM>n  counts  they  are  entitled  to  succeed  upon  the  plea 
of  pi^yment;  and  further,  the  equitable  plea  is  a  good 
defence  to  the  whole  declaration.  The  facts  alleged  in 
that  plea  show  fraud  in  equity,  if  not  in  law,  4uad  all  the 
material  parte  of  that  plea  axe  proved  by  the  doctrine  of 
ostoppel.  The  plaintiff  cannot  claim  the  £22  10s.  for 
expenses  upon  these  pleadings. 

Piffott,  Serjt.f  in  reply. 

Pollock,  C.B. — ^We  are  all  of  opinion  that  this  rule 
should  bedificfaavged,  upon  the  ground,  which  was  clearly 
put  by  Mr.   Maonamara,  and  which  presents  itself  to 
my  mind  almost  as  he  argued  it.    The  law  of  England 
sots  its^  against  fraud  to  the  extent  of    sacrificing 
every  rule  and  maxim  of  a  technical  character,  which  will 
interfere  to  prevent  the  success  of  right,  justice,  and 
truUi.    That  is  the  true  principle  to  keep  in  view  in  such 
questions  as  this,  and  is  not  to  be  fettered  by  any  dictum 
or  decision  apparently  standing  in  the  way.    Fraud  may 
exist  either  in  a  complicated  or  simple  case.    The  rules 
which  apply  to  a  case  of  a  simple  bargain  are,  that,  if  a 
man  once  adopts  the  bargain,  knowing  the  real  state  of 
the  facts,  he  cannot  afterwards  repudiate  it;  he  cannot 
play  fast  and  loose.    But  this  sort  of  doctrine,  which  is 
no  doubt  sanctioned  by  authority,  does  not  apply  to  a 
oomplicated  case  like  the  present.     It  has  been  shown  in 
the  course  of  the  argument,  that  this  is  not  a  case  of 
altering  a  written  agreement  by  a  i)arol  one,  but  is  this: 
There  was  but  one  real  contract,  but  the  defendants  were 
induced  by  fraud  to  put  their  names  to  a  paper,  not  as 
the  evidence  of  the  real  contract,  but  for  some  other 
purpose.    The  arbitrator  finds,  that  this  was  done  with 
the  distinct  object,  not  of  recording  the  contrct,  but  of 
obtaining  a  document  for  quite  another  purpose.    The 
result  is,  that  there  is  a  real  contract  not  in  writing,  and 
a  paper,  which  was  stated  at  the  time   to  be  merely 
nomhiaL    If  there  was  a  fraud,  then  on  all  the  autho- 
rities you  can  give  evidence  to  prove  that  fraud.    My 
brother  Bramwell,  in  the  course  of  the  argument,  put  the 
case  of  a  man,  who,  in  witnessing  a  deed,  puts  his  name 
in  the  wrong  place,  and  becomes  apparently  the  contract- 
ing party.    That  mistake  might  no  doubt  be  explained 
by  parol.    It  is  argued,  that  the  defendants  axe  estopi)ed 
from  setting  up  fraud  by  their  conduct  in  paying  the 
deposit  after  they  had  knowledge  of  the  claim  of  the 
plaintiff,  but  there  is  no  proof  that  at  the  time  of  so 
paying  they  had  notice.    Then  comes  a  stronger  measure, 
but  of  such  a  character  that  the  arbitrator  describes  it  in 
the  moderate  terms,  *'  The  plaintiff  treated  the  sale  of  the 
bark  as  a  sale  made  by  him  as  a  princix>al "  (seeparag.  11). 
Under  these  circumstances,  Sir  J.  Campbell  thinks  the 
best  thing  he  can  do  is  to  deliver,  and  delivers  accord- 
ingly, as  if  from  himself;  after  this  the  transaction  with 
Campbell  is  closed,  by  the  defendants  paying  all  that 
there  appeared  actually  due.     What,  therefore,  do  the 
defendants  do  to  recognise  the  plaintiff's  claim?    The 
plaintiff  then  commenced  this  action.    He  is  met  by  a 
plea  of  payment,  and  I  think  that  is  a  good   answer, 
^ere  is  also  the  equitable  plea,  and  I  thi^  as  much  is 
proved  of  that  as  is  necessary.    It  is  not  necessaiy  under 
that  plea  to  prove  that  the  facts  are  as  stated;  it  is 
enough  to  si^  that  they  were  so  represented  by  the 
plaintiff.    Then  as  to  the  expenses.    The  answer  to  this 
part  of  the  claim  is — ^first,  that  the  plaintiff,  in  answer  to 
interrogatories,  has  sworn  that  he  claimed  nothing  for 
expenses  (see  parag.  18);  and,  secondly,  that  no  expenses 
can  be  daimed  untU  the  amount  is  aaeertained  1:^  Sir  J. 
Oampbeli 


Bbamwsll,  B. — I  am  of  the  same  opinion.  When 
people  put  an  agreement  into  writing,  it  is  a  plain  rule 
of  law,  that  they  cannot  give  parol  evidence  to  add  to  or 
subtract  fiom  the  written  agreement;  but,  when  th^ 
write  somethiz^,  but  say  that  that  is  not  to  be  the  real 
agreement  (though  a  jury  should  be  very  reluctant  to 
believe  such  a  story),  tl»  writing  is  not  binding.  It  is 
like  the  case  of  an  escrow,  as  in  the  caae  of  i3vdgto%  v. 
Be99et,  6  E.  &  B.  986,  where  a  deed  was  signed,  bat  it 
was  said  at  the  time,  that  it  waa  not  to  come  into  operatioii 
till  a  certain  event  had  happened.  Undoubtedly,  the 
parties  must  have  signed  this  paper  for  some  purpose,  but 
it  is  stated  by  the  arbitrator,  that  it  was  not  for  the  pur- 
pose of  evidencing  the  real  agreement.  I  am  therefoie 
of  opinion,  that  it  is  not  binding  in  this  point  of  view. 
But,  assuming  that  the  defendants  cannot  set  up  that 
defence,  at  all  ev^its  the  plaintiff  represented  himself  as 
acting  for  Sir  J.  Campbell.  It  cannot  be  disputed  that^  if 
Sir  J.  Campbell  were  really  the  principal,  he  might  have 
settled  with  the  defendants  on  what  tonus  he  pleased* 
He  was  not  really  theprincipaL  But  then  the  defendants 
say  that  the  plaintiff  is  estopped  from  saying  he  was  not. 
Ky  brother  Pigott  says  it  is  not  so,  because  the  plaintiff 
afterwards  told  the  real  tvuth.  The  defendants  answer, 
that  there  would  be  great  justice  in  the  argument,  if 
they  had  not  already  paid  £1,100.  I  think  tfaedelendantB 
are  right.  Suppose  instead  of  d&l,100  they  had  paid  the 
whole  £5,000.  Hy  brother  Pigott  says  it  was  a  conces- 
sion on  the  part  of  the  plaintiff  not  to  claim  the  whole 
price  of  the  bark.  But  is  it  to  be  endured  that  in  a  case 
like  this  a  man  is  to  be  put  to  a  cross-action  to  recover 
the  money  paid?  Suppose  I  buy  goods  from  a  person 
who  represents  hims^  as  agent  for  A.,  against  whom  I 
have  a  set-off  for  part,  and  to  whom  I  pay  the  rest  of  the 
price,  can  the  seller  go  on  and  claim  the  whole  price? 
There  is  also  another  ground,  on  which  I  think  the  de- 
fendants are  entitled  to  succeed.  In  point  of  fact  the 
goods  were  delivered  l^  Campbell  and  not  by  i^e  plain- 
tiff to  the  defendants.  There  is  nothing  on  the  docu- 
ments before  us  to  show  that  Campbell  had  not  a  right 
to  rescind  his  agreement  with  the  plaintiff,  because  there 
was  neither  a  binding  agreement  in  writing,  or  a  part 
delivery;  but  at  all  events  that  would  be  a  good  defence 
to  the  common  counts. 

Chakkell,  B.— t  for  some  time  entertained  doubta 
xtpon  this  case,  and  am  not  now  quite  dear,  upon  which 
issue  our  judgment  should  rest;  but  1  am  satisfied  that 
the  defendants  are  entitled  to  our  judgment.    I  rest  my 
opinion  chiefly  upon  the  first  and  second  pleas.    It  is  quite 
clear  that  a  written  agreement  cannot  be  altered  by  parol; 
but,  where  parties  have  entered  into  a  written  agreement^ 
they  may  give  evidence  to  invalidato  it  for  fraud.    The 
6tii  and  7tii  paragraphs  of  the  case  show  that  both  paiv 
ties  understood  the  bought  and  sold  notes  not  to  be  the 
real  contract.    I  agree  with  my  brother  Bramwell,  that 
we  should  be  slow  in  coming  to  such  a  conclusion  of 
fact,  but  a  jury  might  so  find;  and  I  consider  that  the 
6th   and  7th  paragraphs  are  a  finding  of  facts  which 
autiiorise  me  in  coming  to  tOiat  conclusion.    Upon  the 
second  plea,  the  question  arises,  How  far  the  defendants 
are  estopped  from  setting  upjfraud?    T^cm,  the  agreement 
declared  upon  is  disclosed  by  the  bought  and  sold  notes, 
which  fully  state  the  terms.    The  defendants  say,  even  If 
that  was  really  the  agreement,  which  was  meant  to  bind 
the  parties,  there  has  been  such  fraud  and  misrepre* 
sentation  on  the  part  of  the  plaintiff,  as  would  prevent 
the  def endanfts  from  being  liable,  and  would  entitie  them 
to  rescind  the  contract.    My  brotiier  Pigott  answers,  that^ 
though  there  may  be  such  fraud,  as  would  entitle  the 
defendants  to  treat  the  oontraot  as  nuB,  yet  th^  have 
acted  upon  it,  and  «re  estopped  from  setting  up  «uch 
fraud.    I  do  not  think  that  azgcuneiit  'shotdd  pievaiL 
The  invoice  carries  the  oafle  no  lurthiar  tiiaai  tSie  bevght 
and  sold  notes.    No  doubt  the  dopoait  was  paid  iKy  the 
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defendants  npon  the  25th  of  Jnly,  but  that  was  no  more 
than  carrying  out  the  verbal  contract;  as  it  is  stated  in 
paragraph  7,  that  the  plaintiff,  at  the  same  interview,  at 
which  that  contract  was  made,  requested  the  defendants 
to  pay  the  deposit  to  the  aooonnt  of  Sir  J.  Campbell,  and 
by  the  letter  accompanying  the  invoice  repeated  the  same 
request.  What  then  have  the  defendants  done  to  recog- 
nise the  plaintiff  as  principal?  They  had  the  bark,  and 
paid  the  deposit  to  Sir  J.  Campbell  I  think,  therefore, 
that,  independently  of  the  suggestion  of  my  brother 
Bramwell  as  to  the  want  of  proof  of  a  binding  agree- 
ment for  the  sale  of  the  bark  by  Sir  J.  Campbell  to  the 
plaintiff,  the  defendants  are  entitled  to  succeed  upon 
the  main  question.  As  to  the  sums  claimed  for  ex- 
penses, I  think  the  defendants  are  also  entitled  to 
succeed.  These  sums  are  claimed  under  the  count 
for  goods  bargained  and  sold.  Now,  the  verbal  con- 
tract, which,  for  the  reasons  already  given,  must  be  con- 
sidered as  the  real  contract,  is  for  the  sale  of  the  bark  at  a 
•certain  price  per  ton,  plus  the  expenses  of  carting 
and  ricking.  Those  expenses  would,  no  doubt,  be 
part  of  the  price,  if  they  were  ascertained;  but  by  the 
terms  of  the  contract  they  were  to  be  ascertained  by  Sir 
J.  Campbell,  and  that  was  not  done  before  the  action  was 
brought.  For  these  reasons,  though  I  am  not  without 
doubt  on  which  particular  issue,  I  am  of  opinion  that 
our  judgment  should  be  for  the  defendants. 

Wilde,  B. — I  am  of  the  same  opinion.  The  case  has 
heen  ably  argued;  and  though  I  at  one  time  entertained 
some  doubt,  I  am  now  satisfied  that  the  defendants  are 
entitled  to  our  judgment  on  two  points.  The  plaintiff 
sues  in  contract.  No  doubt  the  bought  and  sold  notes  are 
primd  fade  evidence  of  the  contract  between  the  parties, 
but  they  are  not  necessarily  the  real  contract.  It  is  still 
competent  for  the  defendants  to  show  that  they  were 
not  the  contract.  The  plaintiff  has  to  prove  not  only 
that  they  were  signed,  but  that  they  were  signed  as  the 
contract  between  the  parties:  Gudgeon  v.  Besset,  uhi  tup. 
Then  what  is  the  evidence  on  this  point?  The  plaintiff 
proposed  to  sell  bark  to  the  defendants,  at  a  price  to  be 
calculated  on  certain  terms  stated  by  the  arbitrator. 
The  circumstances  under  which  the  bought  and  sold 
notes  were  signed  will  be  found  stated  in  the  6th  and  7th 
paragraphs  of  the  case;  and  on  the  facts  as  there  stated, 
the  Court  has  to  form  its  conclusion,  whether  the  papers  so 
signed  were  the  real  contract  or  not.  I  think  we  should 
conclude  that  they  were  not,  and  that  the  plaintiff  there- 
fore fails  upon  the  plea  of  non  assumpsit,  I  think  also 
that  the  defendants  are  entitled  to  our  judgment  upon 
the  2nd  issue,  and  that,  even  if  the  plaintiff  is  entitled 
to  succeed  upon  the  written  contract,  that  that  contract 
is  voidable  by  reason  of  fraud.  The  plaintiff  does  not 
deny  the  fraud,  but  says  that  the  defendants  have 
adopted  the  contract  and  elected  to  stand  by  it.  The 
evidence  upon  this  point  is  to  be  founded  in  the  1 1th 
paragraph,  from  which  it  appears  that  on  the  3rd  of 
August  all  the  defendants  did  was  to  insist  upon  the 
contract;  not  the  alleged  written  contract,  but  the  other. 
How  then  was  there  any  election  to  stand  by  anything 
but  the  original  contract?  There  is  therefore  nothing 
to  prevent  the  defendants  from  setting  up  fraud.  As  to 
the  claim  of  £22  for  expenses,  there  are,  I  think,  three 
or  four  answers;  but  if  there  is  any  doubt  upon  this 
]X)int,  the  defendants  should  have  leave  to  amend  their 
pleadings,  and  to  pay  money  into  court  in  respect  of 
this  claim. 

Pollock,  C.B. — I  wish  to  add,  that  so  much  does  the 
law  of  England  abhor  fraud,  that  even  the  maxim,  than 
which  probably  none  is  more  stringent,  that  no  evidence 
is  allowed  to  contradict  a  record,  does  not  stand  in  cases 
of  fraud:  Duchess  of  Kinggton*s  case,  2  Sm.  L.  C.  424. 

Judgment  for  the  defendants. 

Plaintiff's  attorneys,  Jones  ^  Sparling. 

Defendants'  attorneys,  Hisley  ^  Stohes. 


May  29. 

Bush  and  Othebs,  Executors,  &c.,  v.  Mabtin. 

Attorney— Bill  of  costs,  6  4*  7  Vict.  c.  73,  s.  37 — Clerk 
to  local  board — Statute  of  Limitations — Achnowledg' 
ment  under  Lord  Tenter  den* s  Act  (d  Geo.  4,  c.  14). 

An  attorney,  who  has  been  appointed  clerk  to  a  local 
board  at  a  fixed  salary,  may  recover  such  salary  without 
delivering  a  signed  bill  of  costs,  under  6  4*  7  Vict,  c,  73, 
8.  37. 

The  Omnmissiofiers  under  a  Local  Improvement  Act, 
which  required  the  attendance  of  five  at  least  to  form  a 
quorum  at  their  meetings,  appointed  a  sub-committee  of 
three  to  examitie  into  the  state  of  their  finances.  The 
sub-oommittee  m4ide  a  report,  showing  certain  sum^  to  be 
due  from  the  Commissioners;  and  at  a  regular  meeting  of 
the  Commissioners,  resolutions  were  passed,  thanking  the 
sub-committee,  and  ordering  the  report  to  be  printed,  and 
certain  additional  rates,  recommended  by  the  report,  to  be 
levied. 

Held,  that  this  did  not  amount  to  a  sufficient  acknow- 
ledgment of  the  debt,  under  Lord  7hnterden*s  Act,  to 
dejeat  the  operation  of  the  Statute  of  Limitations. 

Declaration  by  the  plaintiffs,  as  executors  of  John  Busih, 
deceased,  against  the  defendant,  as  clerk  to  the  Com- 
missioners for  putting  in  execution  a  local  Act  for  the 
improvement  of  the  town  of  Bradford,  in  the  county  of 
Wilts  (2  &;  3  Tie.  c.  Ixiii.  Local  and  Personal),  for  the  wages 
or  sal^  of  the  said  J.  Bush,  payable  by  the  said  Com- 
missioners, as  such,  to  the  said  J.  Bush  in  his  lifetime,  for 
his  work  and  services  by  him  done  and  rendered  in  his 
lifetime  as  the  clerk  to  the  said  Commissioners,  duly 
nominated  and  appointed  under  the  provisions  of  the 
said  Act  in  that  behalf,  and  upon  the  retainer  of  the  said 
Commissioners,  as  such,  and  at  their  request;  and  also 
upon  Acts  stated  between  the  said  J.  Bush  and  the  Com- 
missioners, and  between  the  plaintiffs  and  the  Commis- 
sioners. The  material  pleas  for  the  purpose  of  the  present 
report  were  the  second  plea,  setting  up  the  Statute  of 
Limitations;  and  the  fourth  plea,  that  the  action  was  com- 
menced after  the  passing  of  the  Solicitors'  Act  (6  &  7 
Vict.  c.  76),  and  was  maintained  for  the  recovery  of  fees, 
charges,  and  disbursements  for  business  done  by  the 
said  J.  Bush  as  attorney  and  solicitor  for  the  said  Com- 
missioners as  such;  and  that  no  signed  bill  of  costs  was 
delivered,  as  required  by  the  said  Act.  Upon  these  pleas 
issue  was  joined. 

The  cause  was  tried  at  the  last  Wilts  spring  assizes 
before  Shee,  Q.S.  (in  commission).  It  appeared  that  the 
deceased  John  Bush,  a  solicitor  practising  at  Bradford, 
had  acted  as  clerk  to  the  Commissioners,  but  without  any 
agreed  salary,  from  the  time  of  the  passing  of  the  Act  up 
to  the  year  1850.  In  that  year  it  was  agreed  that  he 
should  be  paid  a  salaiy  of  £35  per  annum,  and  on  those 
terms  he  continued  to  act  as  clerk  until  his  death,  in 
Nov.,  1857.  The  present  action  was  brought  for  the 
recovery  of  the  balance  due  of  the  salary  for  this  period, 
after  deducting  two  sums  of  £35  paid  respectively  on 
the  30th  July  and  17th  December,  1853.  In  order  to 
take  the  case  out  of  the  Statute  of  Limitations,  evidence 
was  given  that  in  February,  1859,  three  of  the  Commis- 
sioners were  appointed  as  a  sub-committee  to  investigate 
the  accounts  and  report  thereon.  They  made  their  report 
accordingly,  in  which  it  was  stated  that  a  sum  of 
£110  16s.  8d.  (being  three  years  and  two  months'  salary) 
was  due  to  the  said  John  Bush.  This  report  was  pro- 
duced and  read  at  a  meeting  of  the  Commissioners  held  on 
the  8  th  April,  1859;  when  resolutions  were  passed 
thanking  the  sub-committee  for  their  services,  and  order- 
ing the  report  to  be  printed  and  circulated;  and  an 
additional  rate  was  levied  in  accordance  with  the  recom- 
mendation contained  in  the  report.* 

*  The  8th  and  9th  sections  of  the  local  Act  contained 
rules  as  to  the  calling  of  meetings  of  the  Commissioziers, 
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Upon  these  facts  a  rerdiot  was  entered  for  the  plaintiflF 
for  £145  158.,  with  leave  for  the  defendant  to  move  to 
enter  a  verdict  for  him,  on  the  ground  that  no  signed 
writ  was  delivered;  or  to  reduce  the  damages  to  £70,  on 
the  ground  that  there  was  no  sufficient  acknowledgment 
to  defeat  the  operation  of  the  statute  of  limitations,  and 
with  leave  to  the  plaintiff  to  increase  the  £70  bj  £6  15s. 
for  the  fraction  of  a  year  from  July,  1857. 

CoUier,  Q,C.,  having  obtained  a  rule  nm, 

Kinglahe  Q.C,  and  Lojieg,  now  showed  cause. — This  is 
not  a  claim  which  comes  under  6^7  Vict.  c.  78,  s.  37, 
requiring  attorneys  and  solicitors  to  deliver  signed  bills 
of  costs.  The  cases  that  will  be  cited  on  the  other  side — 
S^nith  V.  Dimes,  4  Ex.  82,  and  Philby  v.  Hazle,  8  C.  B. 
N.  8.  647, 8  W.  R.  611,  29  L.  J.  C.  P.  870— are  distinguish- 
able on  the  ground,  that  in  those  cases  the  work  claimed  for 
was  done  by  the  plaintiffs  as  attorneys.  Here,  Bush  hap- 
pened to  be  an  attorney,  but  that  is  no  reason  that  he  should 
deliver  a  signed  bill  of  costs  for  work  done  by  him,  not  in 
his  capacity  of  attorney,  but  as  clerk  to  the  Commis- 
sioners: Allen,  V.  Aldridge,  5  Beav.  401.  On  the  second 
I)oint  it  is  submitted  that  the  report  of  the  finance  com- 
mittee, and  its  adoption  by  the  Commissioners,  was  a 
sufficient  acknowledgment  within  Lord  Tenterden's  Act 
(9  Geo.  4,  c.  14,  s.  8)  so  take  the  case  out  of  the  Statute 
of  Limitations.  On  this  point  they  cited  Holmes  v. 
MackreU,  3  C.  B.  N.  S.  789;  MaunUtepltsn  v.  Brooke^  3 
B.  &  Aid.  141;  Ilaydaii  v.  Williams,  7  Bing.  168;  SmUh 
Y.Poole,  12  Sim.  17;  Addison  on  Contracts,  1008;  I^icke  v. 
Aoket,  1  M.  &  Rob.  360;  EcereH  v.  JRobertson,  1  E.  &  E. 
16,  7  W.  B.  9.  [Pollock,  CB.Smejy  v.  J>ay,  1  C.  M. 
Sc  R.  245,  is  against  you  on  that  point] 

JI.  Bullar,  in  support  of  the  rule. —  On  the  second 
point  there  is  no  acknowledgment  at  all.  The  Commis- 
sioners are  only  bound  by  acts  done  by  them  at  a  meeting 
properly  convened.  As  to  the  first  point,  the  case  falls 
within  the  principles  laid  down  in  Smith  v.  IHmes,  be- 
cause the  duties  of  the  clerk  to  the  Commissioners  under 
the  local  Act  are  in  many  respects  the  duties  of  an 
attorney.  Allex  v.  Aldrich  is  not  in  point,  because  there 
the  claim  was  by  the  steward  of  a  manor  against  a  person 
admitted,  so  that  the  relation  of  attorney  and  client  did 
not  subsist.  (No  question  was  ndsed  as  to  the  right  of 
the  plaintiff  to  recover  for  the  fraction  of  a  year.) 

Pollock,  C.B. — I  am  of  opinion  that  the  verdict  should 
be  reduced  to  £70.  The  question  before  us  is,  whether 
the  defendant  is  entitled  to  have  either  a  non-suit  or 
the  verdict  reduced  from  £140  to  £70.  The  sum  claimed 
is  for  the  defendant's  salary  as  clerk  to  the  Commissioners, 
and  I  am  of  opinion  that  it  is  no  bar  to  his  right  to  re- 
cover such  salary  that  he  did  not  deliver  a  signed  bill  of 
costs.  It  is  not  necessary  that  the  person  who  holds  that 
office  should  be  an  attorney.  It  is  a  simple  claim  for 
salary.  The  practice  of  employing  attorneys  as  clerks  or 
secretaries  to  public  bodies,  such  as  clerk  to  the  city  of 
London,  is  very  common  and  convenient;  and  such  per- 
sons are  paid  by  a  fixed  salary  for  the  work  done  by  them 
as  clerk  or  secretaiy,  though  they  may  do  other  work  for 
their  employers  in  the  capaci^  of  attorneys.  I  under- 
go.; and  the  10th  section  enacted,  "  That  aU  the  powers 
and  authorities  by  this  Act  granted  to  or  vested  in  the 
said  Commissioners  shall  and  may  from  time  to  time  be 
executed  by  them,  or  by  the  major  part  of  them  present  at 

any  meeting  to  be  held  in  pursuance  of  this  A.ct, 

such  Commissioners  present  being  not  less  than  five  in 
number;  and  the  signatures  of  the  said  Commissioners 
present  at  such  meeting,  or  of  such  major  part  of  them 
as  aforesaid,  and  all  the  acts,  orders,  and  proceedings  of 
such  Commissioners,  or  of  such  major  part  of  them  as 
aforesaid,  shall  have  the  same  power  and  effect  as  if  the 
same  were  signed  by  or  made  and  done  \3fy  all  the  said 
Commissioners  for  the  time  being." 


stand  that  in  the  present  instance  a  separate  action  was 
brought  against  the  defendant  in  respect  of  work  done  by 
Bush  as  attorney.  The  object,  therefore,  in  this  case,  that 
a  signed  bill  ought  to  have  been  delivered,  fails.  Then  it 
is  objected,  as  to  so  much  of  the  claim  as  accrued  mere 
than  six  years  before  this  action,  that  there  is  no  acknow- 
ledgment to  take  the  case  out  of  the  Statute  of  Limita- 
tions. On  that  point  I  am  of  opinion,  that  there  was  no 
evidence  that  the  Commissioners  so  far  adopted  the  report 
of  the  finance  committee  as  to  have  the  effect  of  an 
acknowledgment  under  Lord  Tenterden*s  Act.  Emery  v. 
Day  is  an  authority  on  this  point.  The  rule  must  there- 
fore be  made  absolute  to  reduce  the  verdict  to  £70,  but 
will  be  discharged  as  to  the  rest. 

Beamwkll,  B. — I  am  of  the  same  opinion.  Mr.  Bullar 
says  this  man  had  no  salary  at  one  time,  and  though  he 
was  afterwards  appointed  with  a  salary,  that  his  position 
was  thereby  so  altered,  as  to  discharge  him  from  Uie  obli- 
gation of  delivering  a  signed  bill,  and  he  cites  Philhy  v. 
Hayle.  I  think,  however,  that  the  salary  makes  aU  the 
difference.  As  long  as  there  was  no  salary,  he  was  em- 
ployed as  an  attorney,  and  might  be  dismissed  at  a 
minute's  notice;  as  soon  as  there  is  a  salary,  he  is  not  em- 
ployed as  an  attorney,  and,  in  fact,  the  office  is  one  which 
need  not  necessarily  be  filled  by  an  attorney.  I  do  not 
differ  from  the  case  of  Philby  v.  Hayle,  as  it  is  mani- 
fest that  the  work  done  there  was  done  by  the  plaintiff 
as  an  attorney;  whereas  here  Bush  did  not  act  as  an 
attorney,  but  as  secretary.  As  to  the  second  point,  in  my 
opinion  there  was  no  acknowledgment  to  take  the  case 
out  of  the  Statute  of  Limitations.  Such  acknowledgment 
must  be  signed  by  the  party  to  be  charged  thereby.  This 
report  was  only  signed  by  three  of  the  Commissioners,  act- 
ing alone;  and,  under  the  local  Act,  they  can  only  be 
bound  by  the  majority  of  a  regular  meeting,  at  which  five 
at  least  attend.  Then  it  is  said  that  the  report  was  ac- 
cepted by  the  Commissioners,  and  that  that  would  be  evi- 
dence against  them  that  they  did  owe  the  debt.  But 
what  was  done  does  not  amount  to  an  acknowledgment 
of  anything;  they  only  accepted  the  report,  and  tluuiked 
those  who  made  it.  I  am  of  opinion,  tiierefore,  that 
there  was  no  acknowledgment,  and  that  the  defendant  is 
entitled  to  succeed  on  that  part  of  the  case. 

Rvle  absolute  to  reduce  the  damages  to  £70;  discharged 
as  to  the  rest. 

Attorneys  for  the  plaintiffs,  Kingrford  ^  Dorman, 
Attorneys  for  defendants,  Whitaker  ^  M'oolbert, 
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Newspaper  proprietor.  Sureties  for,  under  11  Oeo,  4,  and 
1  WiU,  4,  c,  73 — Scire  facias — Award — Judgment. 

The  duty  of  the  Court  of  Exchequer,  under  1 1  Oeo.  4 
and  1  Will.  4,  c.  78,  s.  2,  is  not  merely  administrative,  but 
judicial;  and  therrfore,  upon  an  application  for  a  writ  of 
sci.  fa.  against  the  sureties  of  a  newspaper  proprietor  to 
recover  the  amount  of  damages,  for  which  judgment  has 
beeti  given  against  the  latter  in  an  action  for  libel  in  anc* 
ther  court,  the  Court  wilt  inquire  whether,  under  the  eir* 
cum^stances  of  the  case,  the  plaintiff  was  entitled  to  have 
execution  against  the  defendant  upon  such  judgment. 

In  an  action  brought  in  the  Court  of  Common  Pleas 
against  the  proprietor  of  a  newspaper  for  libel,  a  verdict 
was  entered  for  the  plaintiff  for  £2,000,  subfect  to  a 
reference.  The  arbitrator  made  his  award,  ordering  that 
the  verdict  should  stand  for  the  plaintiff,  but  that  the. 
damages  should  be  reduced  to  £250,  and  that  thf  ^om>^ 
dant  should  insert  an  apology  in  his  newspajfsr  «»  a 
certain  day,  and,  if  he  did  not  insert  sueh  apology,  the 
damaqes  should  not  be  reduced.  The  award  was  not  tahen 
up  before  the  day  named  for  the  insertion  of  the  Ofology, 
and  no  such  apology  was  inserMi    The  plaintif  after' 
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wards  signed  jtidgment  for  tlie  full  amount.  By  an  ar- 
rangemtnt  ietween  th^  partieSt  tfie  defendant  paid  to  the 
plaintiff  part  of  this  sum^  exceeding  £250,  tiine  being 
given  forpag/nent  of  the  residue.  Such  residue  being  un- 
paid, the  plaintiff  issued  execution  upon  the  judgment  for 
its  recoverg,  and,  the  sheriff  having  returned  nulla  bona, 
applied  for  a  writ  of  bcL  fa.  against  tlie  sureties. 

Held,  that  it  was  tlie  duty  of  tJie  plaintiff  to  take  up 
the  award,  and  in  consequence  of  his  having  failed  to  do 
so  before  tlic  time  had  elapsed  for  the  fulfiltfwnt  of  the 
condition,  tlie  award  was  rendered  either  altogether  null, 
or  good  only  for  the  £250,  and  the  plaintiff  was  not  en- 
titled to  sign  Judgment  or  issue  execution  for  the  larger 
sum;  and  the  Court,  tlierefore,  refused  to  grant  its  writ  of 
8ci.  fa.  against  the  sureties. 

Qoaere,  whether,  if  the  judgment  had  been  correct,  the 
fact  that  the  plaintiff  gave  time  to  the  defendant  for  pay- 
fnent  of  part  of  the  amount  would  have  discharged  the 
sureties^ 

This  was  a  rule  to  show  cause  why  a  writ  of  sci.  fa. 
should  not  issue  against  John  Chaplin  and  Adam  Rivers 
Steele  for  the  recovery  of  the  amount  of  a  certain  re- 
cognizance made  to  her  Majesty  by  the  said  John 
ChapjUn  and  Adam  Bivers  Steele,  sureties  for  Murdo 
Toung,  of  No.  112,  Strand,  in  the  county  of  Middlesex, 
printer  j  and  also  for  the  costs  of  the  proceedings. 

It  ai4>eared  that,  by  their  bond  given  under  the  provisions 
of  60  Geo.  3,  and  1  Geo  4,  c.  9,and  II  Geo.  4, and  1  Will.  4 
0.  73,  and  dated  the  9th  May,  1848,  the  said  J.  Chaplin, 
and,  A.  B.  Steele  became  bound  to  her  Majesty  in  the 
sum  of  £400,  conditioned  to  be  void  uiK>n  payment  by 
Murdo  Yoiong,  the  printer  and  publisher  of  a  certain 
newspiq^tei,  of  every  such  fine  or  penalty  as  should  or 
might  be  imposed  upon,  or  adjudged  against  the  said 
Murdo  Toung  by  reason  of  any  conviction  for  printing  or 
publishing  any  blasphemous  or  seditious  libel  at  any 
time  thereafter,  and  upon  payment  by  the  fiaid  Murdo 
Young,  his  heirs,  executors,  or  administrators,  to  the 
person  or  persons  respectively  who  should  recover  the 
pame,  of  all  damages  and  costs,  which  should  be  by  sudi 
person  or  persons  respectively  recovered  in  any  action  or 
aotaons  against  the  said  Murdo  Young,  by  reaaon  of  any 
libel  or  libels  contained  or  published  in  such  newspaper. 

An  action  was  brought  in  the  Court  of  Common  Pleas 
against  the  defendant,  the  editor,  proprietor,  and  pub- 
lisher of  the  Sun  newspaper,  for  a  libel  against  the 
plaint(i£F.  The  case  was  tried  at  the  Kingston  qiring 
assizes,  1857,  when  a  verdict  was  entered  for  the  plaintiff 
for  £2,000  and  costs,  subject  to  a  reference.  The  arbi- 
trator, by  his  award  dated  the  29th  of  April,  1857, 
ordered  that  the  verdict  so  entered  in  the  plaintiff's 
i&roxa  should  stand,  but  that  the  entry  of  damages  should 
be  rednoed  to  £250;  that  the  costs  of  the  reference  should 
be  taxed»  and  paid  by  the  defendant  on  or  before  the  1st 
of  August  then  next;  and  that  the  defendant  should,  in 
every  copy  of  his  newspaper,  which  should  be  publi^ed 
on  a  day  therein  named,  insert  an  apology,  and  that,  if 
the  apology  in  the  award  set  forth  should  not  be  inserted 
'  in  the  said  newspaper,  that  the  verdict  found  for  the  plain- 
tiff should  stand,  and  that  the  damages  should  not  be 
teduoed,  as  by  the  said  award  was  directed.  This  award 
was  not  taken  np  before  the  day  named  for  the  insertion 
of  the  apology,  and  the  said  apology  was  not  inserted. 
The  plaintiff  afterwards  caused  final  judgment  to  be 
idgned  against  the  defendant  for  the  whole  amount  of 
£2,000  and  costs.  An  arrangement  was  subsequently 
entered  into  between  the  plaintiff  and  defendant,  accord- 
ing to  which  the  sum  of  £693  was  paid  by  the  defendant 
to  the  plaintiff,  and  time  was  gfiven  to  the  defendant  to 
pay  ihe  residue  of  the  sum  of  £2,000  and  costs,  for  which 
judgment  had  been  entered.  Such  residue  not  having  been 
paid^  the  plaintiff  caused  a  writ  of  Ji.  fa.  to  be  issued 
agahist  the  goods  of  the  defendant,  indorsed  to  levy 
£1,307  and  interest,  and  costs  of  execution.    To  this  writ 


the  sheriff  returned  ''  nulla  bona.*^  On  the  30th  of  Ai«il, 
1863,  the  plaintiff  obtained  the  fiat  of  the  Attozn^- 
General  to  enable  him  to  apply  to  the  Court  of  Exchequer 
for  a  rule  nisi  for  a  writ  of  sci.  fa.  against  John  Chaplin 
and  A.  B.  Steele  for  the  recovery  of  the  said  dama^;es  and 
costs. 

D.  D.  Keane  having  obtained  a  rule  aooordinglj, 

Manisty,  Q.C.  (^Prentice  with  him),  now  appeared  to 
show  cause.  He  contended,  first,  that  t^e  award  not 
having  boon  taken  up  until  after  the  day  fixed  for  t^e 
insertion  of  the  apology,  it  was  either  void  altogether, 
or  the  plaintiff  was  not  entitled  to  enter  judgment  fOT 
more  than  £250;  secondly,  that  the  sureties  were  dis- 
charged, by  reason  of  the  plaintiff  having  given  time  to 
the  defendant  for  payment  of  part  of  the  amount  of 
damag^k 

D.  D.  Keane  was  then  called  upon  to  support  the  role. — 
First,  judgment  has  been  entered  in  the  Court  of  Com- 
mon Pleas,  and  this  Court  cannot  inquire,  as  to  whether 
that  judgment  is  right.  Secondly,  the  judgment  was  rightly 
entered  for  the  whole  sum.  It  was  as  much  the  duty  <rf  tli« 
defendant  as  of  the  plaintiff  to  take  up  the  award;  and 
as  the  apology  was  not  inserted  by  the  day  nuned,  the 
plaintiff  is  entitled  to  the  larger  sum.  The  sureties  ought 
to  have  seen  that  the  award  was  taken  np.  Thirdly,  the 
doctrine,  that  giving  time  to  the  principal  debtor  dis- 
charged the  sureties,  does  not  apply  in  the  present  case  any 
more  than  it  does  in  the  case  of  a  replevin  bond  {M^ore 
V.  Bowmaker,  6  Taunt.  379),  as  their  liability  does  not 
commence  until  execution  has  been  issued  and  nulla  bona 
returned.  Besides,  there  is  no  instance  of  the  doctrine 
being  applied  in  the  case  of  time  given  after  judgment, 
or  in  the  case  of  a  deed. 

PoLLOOK,  C.B. — I  am  of  opinion  that  this  rule 
should  be  discharged,  and,  according  to  a  dause 
in  the  Act,  with  oosts.  The  applicaticm  is  made  under 
11  Geo.  4  andlWill.  4,c.73,s.  8,  ni^ich  enacts  tha^  if  the 
plaintiff  in  an  action  for  libel  against  the  editor,  fto.,  of  a 
newspaper,  "shall  make  it  i^pear  by  affidavit  to  his 
Majesty's  Court  of  Exchequer  ^at  he  is  entitled  to  have 
execution  against  the  defendant  upon  any  judgment  in 
such  action,  and  has  not  been  able  to  procure  satlsfaetion 
by  writ  of  execution  against  the  goods  and  chattds  fA 
such  defendant,  it  shall  be  lawful  for  the  said  Courts  for 
the  benefit  of  such  plaintiff,  to  order  and  dixeot  such  pro- 
ceedings to  be  had  and  taken  upon  the  recognizanoea  or 
bonds  of  his  sureties,  as  would  be  taken  to  obtain  any 
fines  or  penalties  due  to  hi^  Majesty  secured  by  anoh  re- 
cognizances and  bonds."  I  apprehend  that,  as  the  Act 
has  not  made  the  duty  of  this  Court  merely  administra- 
tive, but  judicial,  we  have  not  only  a  right  but  a  dolj  to 
inquire  into  the  circumstances  of  the  case,  and  aiae  bound 
to  act  upon  the  information  given  us;  and,  if  it  ahoold 
turn  out  in  our  judgment  that  the  plaintiff  is  not  entitled 
to  execution,  we  should  act  upcm  our  judgment  and  re- 
fuse to  issue  our  writ  of  sci.  fa.  The  affidavits  before  ua 
contain  an  aocoont  of  the  whole  trauaaotion,  from  which 
it  appears  that  this  was  an  action  for  libel  againat  the 
proprietor  of  a  newspaper,  which  was  tried  in  1857.  A 
verdict  was  entered  for  the  plaintiff  for  £2,000,  subject 
to  a  reference,  with  power  to  the  arbitrator  to  make  an 
award,  directing  what  the  parties  should  do.  He  made 
his  award,  ordering  the  verdict  to  stand  for  the  plaintiff, 
but  that  the  damages  should  be  reduced  to  £250,  and 
that  the  defendant  should  insert  an  i^logy  in  his 
newspaper  on  a  certain  day,  and,  if  the  defendant  did  not 
insert  such  apology,  the  damages  should  not  be  reduced. 
The  award  having  been  made,  neither  the  plaintiff  nor 
the  de^dant  took  it  up,  and  neither  party  took  any 
steps  to  do  so  tmtil  the  time  had  elapsed  for  the  fulfil- 
ment of  the  condition.  Undoubtedly  it  was  the  duty  of 
I  the  plaintiff  to  teSke  up  the  award,  and  if  he  failed  to  do 
so,  the  consequences  wJUch  encfued  cannot  be  repelled  \^ 
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his  saying,  that  the  defendant  might  hare  done  so.  As 
to  the  suggestion  that  the  soreties  might  have  taken  it 
np,  thej  were  strangers  to  the  suit,  and  had  nothing  to 
do  with  it.  What  then  was  the  result  of  the  award  not 
haying  been  taken  up  ?  The  time  for  inserting  the  apology 
was  pasty  and  by  the  plaintiff's  own  fault.  It  seems  to 
me  that,  if  the  Court  of  Common  Pleas  had  been  applied 
to,  they  would  have  said  that  either  the  award  had  been 
rendered  altogether  null  by  the  oonduet  of  the  plaintiff, 
or  that  it  was  good  only  for  £250;  for  an  award  ordering 
the  defendant  to  do  something  which  has  been  rendered 
impossible  by  the  conduct  of  the  plaintiff,  is  clearly  bad; 
and  because  no  opportunity  is  given  to  the  defendant  to 
fulfil  the  condition,  that  condition  is  no  longer  binding. 
With  all  these  facts  before  us,  I  consider  that  the  entry 
on  the  pottea  is  untrue.  I  do  not  impute  any  intentional 
fraud,  but  it  was  wrong  to  make  the  entry  as  it  was  done, 
as,  from  what  I  have  said,  it  is  clear  ^at  the  plaintiff 
was  not  entitled  to  enter  a  verdict  for  £2,000.  We 
know  very  well,  from  the  course  of  business,  that  the 
entry  was  not  so  made  by  the  direction  of  the  Court  of 
Common  Pleas,  with  the  knowledge  of  the  facts  before 
them,  but  that  it  was  merely  the  act  of  the  attorney's 
clerk  who  gets  the  pottea  signed  as  a  matter  of  form. 
Then  the  defendant  in  the  action,  with  what  motive  I  do 
not  know,  comes  to  some  arrangement  with  the  plaintiff, 
who  agrees  to  receive  £693  down,  and  to  give  time  for 
the  payment  of  the  remainder.  I  abstain  from  giving  an 
opinion  as  to  how  far  giving  time  in  a  case  like  the  pre- 
sent would  discharge  the  sureties,  but  we  look  to  what  is 
the  real  right  of  the  plaintiff,  and  I  think  he  was  at  all 
events  only  entitled  to  £250,  more  than  whidi  has  been 
paid.  Mr.  Keane  has  argued  that  we  are  bound  by  the 
judgment  of  the  Court  of  Common  Pleas,  as  if  we  were 
not  aware  of  the  way  in  which  these  things  are  done. 

I  think  that  this  Court,  knowing  all  the  facts,  should  not 
permit  the  writ  of  scire  facias  to  issue,  and  that  the  rule 
should  therefore  be  discharged. 

Chankell,  B. — I  am  also  of  opinion  that  the  rule 
should  be  discharged,  and,  I  agree,  with  costs.  The 
Chief  Baron  has  gone  so  fully  into  the  facts,  that  I  am 
not  called  upon  to  do  so;  but  as  the  case  for  the  plaintiff 
has  been  very  strenuously  argued,  I  think  it  is  my  duty 
to  express  my  own  opinion  on  the  law.  For  the  reasons 
given  by  my  Lord,  I  will  not  consider  the  question  as  to 
whether  anything  has  been  done  since  the  judgment 
was  signed  to  release  the  sureties.  On  the  other  point, 
the  case  comes  under  our  consideration  ui>on  two  Acts  of 
Parliament,  60  Geo.  iii.  and  1  Geo.  iv.  c.  9,  s.  8;   and 

I I  Geo.  iv.  and  1  Will  iv.,  c.  73,  ss.  2  &  3.  The  effect 
of  the  former  Act  is  to  order  that  the  proprietors  of 
newspapers  shall  find  sureties  to  the  Crown,  whose 
liability  is  limited  to  fines  due  to  the  Crown  for  libeL 
The  second  Act  extended  the  liability  of  the  sureties  to 
damages  obtained  by  any  person  against  the  newspaper 
proprietor,  in  any  action  for  libeL  But  the  latter  Act, 
while  it  so  extends  the  liability,  only  gives  effect  to  it 
by  calling  upon  us  to  order  such  proceedings  to  be  taken 
upon  the  bonds  of  the  sureties,  as  would  be  taken  under 
the  first  Act,  to  obtain  payment  of  penalties  to  the 
Crown.  The  first  proceeding  is  to  obtain  the  fiat  of 
the  Attomey-GeneraL  This  has  been  done;  and  we  are 
now  asked  to  apply  the  remedy  given  by  the  first  Act; 
to  a  case  under  the  second  Act.  This  Court  alone  has 
power  to  give  that  remedy.  The  words  of  the  Act  are, 
"  It  shall  be  lawful  for  the  said  Court,"  &c.  I  do  not 
propose  to  inquire  as  to  how  far  we  should  have  any  right 
to  look  into  the  judgment  of  the  Common  Pleas  as 
against  the  defendant  Toung;  but,  when  we  are  asked 
to  enforce  it  against  the  sureties,  I  am  of  opinion  that 
we  have  a  right  to  look  into  it  and  see  if  it  is  good  as 
against  them,  who  are  not  parties  to  the  judgment.  We 
have  to  consider,  whether  the  arbitrator  properly  ex- 
ercised his  authority,  and  whether  upon  his  award  the 


judgment  was  properly  entered.  Upon  the  facts  I 
agree  with  the  Chief  Baron,  that  the  judgment,  as  en- 
tered, is  bad  against  the  sureties,  and,  for  the  reasons  I 
have  stated,  I  think  we  have  a  right  to  inquire  into  its 
validity. 

Wilde,  B. — I  am  of  the  same  opinion.  I  think  this 
is  a  very  clear  case.  The  plaintiff  brought  an  action 
against  the  defendant,  and  got  judgment.  Mr.  Keane  is 
quite  right  in  saying  that  this  Court  neither  can  nor 
will  interfere  with  the  judgment  or  execution  of  another 
Court  But  here,  the  judgment  being  faulty,  the 
plaintiff  comes  to  this  Court  under  the  Act,  and  says 
that  the  defendant,  as  a  newspaper  proprietor,  had  to 
give  sureties  under  the  Act,  and  that  it  is  the  duty  of 
this  Court  to  g^ive  execution  against  them.  If  we  were 
merely  ministerial  officers,  he  would  be  right  in  his  con- 
tention that  we  are  bound  to  do  so.  According  to  his 
argument,  the  Act  ought  to  have  said,  "  thereupon  the 
plaintiff  shall  be  entitled  to  issue  execution  in  the  Court 
of  Exchequer  against  the  sureties."  But  it  says  no  such 
thing.  It  says,  **  if  it  shall  appear  to  the  Court  that  the 
plaintiff  is  entitled  to  have  execution,"  dec.  Mr.  Keane 
oontended  that  upon  this  we  are  bound  to  give  execu- 
tion; but  the  Act  does  not  warrant  that  construction; 
on  the  contrary,  we  are  bound  to  see  that  the  plaintff 
is  entitled  to  execution.  Then,  is  he  so  entitled? 
Plainly  not.  There  was  a  formal  judgment  by  consent; 
the  matter  to  be  referred.  The  arbitrator  awarded  £250 
damages  on  a  certain  condition  to  be  fulfilled  by  the 
defendant,  and  if  it  was  not  fulfilled,  £2,000  damages. 
If  the  award  had  been  taken  up,  and  the  defendant  had 
not  fulfilled  the  condition,  the  larger  amount  of  damages 
might  have  become  due.  The  plidntiff,  however,  did  not 
take  up  the  award,  and  the  defenduit,  therefore,  did 
not  know  what  he  had  to  do.  It  is  against  the  common 
principles  of  justice  that  he  should  have  to  pay  £2,000. 

Rule  discharged. 

Attorney  for  sureties,  Steele ^  Bloomsbury-square. 


L.C.  Wyllie  r.  Pollen.  July  21. 

Mortgage — Chnstructiee  notice — Solicitor  and  client. 

When  a  mortgagee  of  a  legal  estate  in  fee  makes  a  fur- 
ther advance  on  the  same  seeuritgt  his  solicitor  who  advises 
him  in  the  transaction  would  not  be  bound  to  inform  him 
of  the  existence  of  a  Judgment  debt,  though  he  was  aware 
of  it,  subsequent  to  the  original  mortgage  which  affects  the 
propertg.  If  a  solicitor  who  advises  his  client  with  rf- 
spect  to  such  a  transaction  employs  another  solicitor  to  do  a 
simply  ministerial  act,  such  as  procuring  the  execution  of 
the  deed,  that  solicitor  would  not  be  thereby  constituted  the 
solicitor  of  the  principal,  so  as  to  affect  the  principal 
with  notice  of  any  facts  wUhin  his  knowledge. 

The  doctrine  of  constructive  notice  only  applies  ^hen  a 
solicitor  is  acting  as  the  adviser  of  his  client,  and  when 
his  knowledge  is  material  to  the  transaction  in  which  he 
is  concerned. 

By  three  several  mortgage  deeds,  certain  freehold 
property  in  Wales  was  vested  in  mortgagees  to  secure 
£1,600,  £900,  and  £700.  In  June,  1848,  which  was 
long  subsequent  to  the  said  deeds,  a  judgment  was  entered 
against  the  mortgagors,  and  registered.  In  1852  the 
mortgages  were  transferred  to  the  Messrs.  Walpole,  in 
whom  the  legal  estate  became  vested.  In  the  following 
year,  the  further  sum  of  £1,800  was  advanced  by  the 
Messrs.  Walpole  as  a  charge  on  the  said  estates.  The 
plaintiffs,  who  were  assignees  of  the  Messrs.  Waljpole, 
claimed  to  be  entitled  in  priority  to  the  defendant,  wh'^ 
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was  the  judgmeiit  creditor,  and  to  hold  tiie  mortgmged 
estfttes  as  a  security  for  the  origiBal  debts  and  the 
further  adyanoes.  The  question  was,  whether  the 
Messrs.  Walpole  were  affected  with  notice  of  the  jadg> 
ment  debt,  bj  reason  of  the  knowledge  of  Cooper,  who 
was  solicitor  to  tke  mortgagors,  and  who,  as  the  defen- 
dants alleged,  acted  as  solicitor  also  to  the  Messrs. 
Walpole,  whose  advising  solicitors  were  Messrs.  Pem- 
berton  k  Leigh.  Upon  this  point,  evidence  was 
adduced,  which  was  referred  to  in  the  Iiord  Chancel- 
lor's, judgment.  The  case  came  on  before  Yice-Chan- 
oellor  Stuart,  who  held  that  they  were  affected  with 
notice,  and  made  a  foreclosure  decree  postponing  the 
advanoe  of  £1,800  to  the  judgment  debt  The  plahi tiffs 
presented  a  petition  of  ze-hearing. 

Greene,  Q.C,  and  HulU  for  the  appellants,  submitted 
tiiat,  as  a  matter  of  fact,  Cooi)er  did  not  act  as  solicitor 
for  the  Walpoles;  that  he  was  only  authorised  to  get 
the  deed  executed,  which  could  not  affect  them  with 
oonstmctiye  notice:  Tylee  v.  Wrhh,  6  Beav.  552;  Jones 
T.  Smith,  1  Ph.  244;  Jane  v.  Jackson,  20  Beav.  635; 
Fisher  on  Mortgages,  808. 

J^evir  {JfaliM,  Q.a,  with  him)  submitted  that  the 
evidence  showed  that  Cooper  was  the  solicitor  of  the 
Walpoles,  and  that  therefore  notice  of  the  jadgment 
muBt  be  attributed  to  them. 

€freene,  ^.  CI,  in  reply. 

V^hb  Lord  Chakcellob,  after  going  through  the  facts 
of  the  oaae,  said  that  he  oould  not  agree  w^  the  Yioe- 
Chancdkar  either  in  his  amclusion  of  fact  cr  his  in- 
feteooe  of  law.  As  to  the  facta,  it  waa  bispend  di^ttte 
that  Measa.  Vtmib&tUnL  k  I>i|^  wexe  soUeitecs  of  the 
Walpoles,  in  the  proper  sense  of  the  w<»9d.  But  that 
waa  quite  eoDMstent  with  their  entrusting  part  of  the 
business  to  another  solicitor.  The  doctrine  of  construc- 
tive notice  only  applied  when  a  solicitor  is  acting  as  the 
adviser  of  his  client,  and  as  he  merely  porfonns  a  minis- 
terial act,  he  cannot  come  within  the  rule.  Pemberton  k 
Leigh  were  the  responsible  solicitors  of  the  Walpoles,  and 
perused  the  abstracts  on  their  behalf.  If  they  delegated 
to  Cooper  that  part  of  the  transaction  whic^  consisted 
in  getting  the  deeds  executed  by  the  assignees,  that 
would  not  divest  them  of  their  responsibility,  nor  give 
to  Cooper  the  x>osition  of  solicitor  to  the  assignees;  for 
it  was  impossible  that  the  Walpoles  could  have  employed 
two  sets  of  B(^ioitors  in  Ihe  bonness.  It  had  beea  fairly 
said  by  Mr.  Bevir  (whoee  clients  had  no  reason  to  regr^ 
the  abaenoe  of  their  senior  counsel)  that  Cooper  ought 
to  have  oommanioated  the  faot  of  the  judgmeot  debt; 
h«t  hie  Lordship  did  not  oomuder  that  he  was  bound  to 
do  10.  As  to  the  oonclusion  of  law,  the  doctrine  of  oon- 
ettBctive  notice  ought  wA  to  be  extended  too  far, 
eq>eoially  when  it  was  barred  on  the  sappoaed  knowledge 
of  an  agent.  In  order  lor  the  knowledge  of  an  agent 
to  affect  the  principal,  that  knowledge  must  not  only 
be  derived  from  that  particolar  tnyisactjon,  but  it  must 
be  material  to  that  tranBaotian,  It  had  beesi  said  that  it 
WM*  material  for  a  mort^;agee  to  know  of  subsequent 
inemnbrances,  but  he  (the  Lrad  Chancellor)  oould  not 
h(^  that  a  solicitor  advising  his  client  to  take  a  transfer 
of  a  leg^  mortgage  twenty  years  old,  was  bound  to  tell 
of  a  subsequent  judgment.  The  client's  mind  could  not 
be  affected  with  anything  that  it  was  not  the  duty  of  a 
solicitor  to  communicate,  and  in  his  Lordship's  opinion, 
it  was  not  the  duty  of  Cooper,  even  if  the  solicitor  of 
the  Walpoles,  to  give  them  notice  of  the  judgment,  and 
his  silence  would  not  involve  him  in  any  responsibility. 
Therefore,  as  the  Messrs.  Walpole  were  clearly  ix>s8essed 
of  the  legal  estate  in  fee,  and  had  made  further  advances 
on  the  credit  of  that  security,  without  any  knowledge 
of  the  judgment  debt,  they  were  entitled  to  hold  ac- 
cording to  the  decision  in  Brace  v.  The  Duchess  qf 
Marlborovgh,  2  P.  W.  491,  till  not  only  the  original 


debt  but  the  further  advance  waa  redeemed.  Tbe  diieo- 
tion  that  the  judgment  debt  was  entitled  in  priority 
must  be  struck  out  of  the  decree. 


L.  C.  NiCKifisON  r.  COCKILL       July  15,  30. 

Wm^O)n4trtieti4fn— 'Charity    le^amea^MmrtkaUdrng    ^f 


assets — Discretion  4f  trustees — Power  ef  mis, 

A  tedator  gave  all  his  property  to  trustees,  ftpen  trust, 
as  to  the  real  estate,  to  manage  and  receive  the  rente,  with 
power  also  (if  they  should  thinh  it  adeieahle,  hut  not 
otherwise)  to  sell,  as  they  should  think  proper,  and  invent 
the  proceeds;  ami,  as  to  the  personalty,  to  realize,  and 
thereout  to  pay  the  debts,  legacies,  and  expenses,  and  invest 
the  surplus,  and  the  proceeds  of  the  realty,  ff  and 
rehen  sold.  The  testator  then  gave  the  inooute  ef  the 
realty  until  sale,  and  the  produce  if  and  when  eeid, 
and  the  income  of  the  securities  on  which  his  permnal 
estate  was  invested,  to  his  wife  for  life,  and  after  her  de- 
cease  he  directed  the  sale  qf  so  much  of  the  seeuritiet  as 
would  pay  certain  legacies,  including  a  charity  legacy,  to 
he  paid  out  of  his  personal  estate  only,  and  after  his 
wife^s  death,  he  directed  the  ineofne  ef  the  remainder  ^ 
the  said  securities,  and  the  income  of  his  real  estate,  if 
unsold,  and  of  the  produce  thereof  if  and  when  sold,  to  he 
paid  to  A.  for  life,  and  after  A.U  death,  directed  tke  trus- 
tees to  raise  andjf^y  X500  for  a  charity,  with  a  gift  oeer 
of  the  residue. 

Held  (reversing  a  decision  of  Vice-chancellor  Einders- 
ley),  that  the  charity  legacies  were  payable  without. pre- 
ference or  priority  as  between  themselves;  and  that  the 
power  given  to  the  trustees  to  sell,  "  if  they  should  think 
it  advisable,**  was  otic  which  they  were  bound  to  exercise, 
for  the  purposes  qf  the  will,  in  order  to  provide  for 
tlie  general  legacies,  the  personal  estate  having  proved  in- 
st{fficient. 

This  was  an  appeal  from  a  decision  of  Vice-ChanceHor 
Btuarl^  reported  ante  354,  where  the  facts  ase  etated. 
It  was  an  administration  suit,  and  the  questions  in  the  case 
arose  on  the  will  of  A.  H.  Johnson,  the  testator  in  the 
cause,  the  trusts  of  which  are  stated  in  the  framer  report 
The  princ^nl  questions  were,  whether  certain  legacies 
payable  at  the  death  of  the  testator's  widow  were  payable 
in  priority  over  a  future  legacy  of  £500  to  the  British 
and  Foreign  Unitarian  Association;  and  in^ether  a  trust 
for  sale  of  the  real  extent  which  ibid  trustees  were  em- 
powered to  exercise, "  if  they  should  thinh  it  advisable,  hMt 
not  otherwise,"  was  one  which  th^  were  bound  to  ex- 
esoise  in  order  to  provide  for  the  general  legaoifis  for 
payment  of  which  the  pure  personalty  had  proved  inaof- 
ficient. 

The  Vice^JhaiiceUor  held  that  the  legacicB  payaUe  at 
the  death  of  the  teetator's  widow  were  payable  in 
priority  over  the  legacy  of  £500;  and  further,  that  the 
power  of  sale  being  only  discretionary;  was  not  one 
whidh  the  trustees  were  bound  to  exercise,  and  that 
the  wi8(^  real  estate  was  not  liable  to  pay  the  general 
legaciee. 

The  British  and  Foreign  Unitarian  Aeiociation  pre- 
sented a  petition  for  re-hearing. 

Anderson,  Q.C.,  and  Busk,  for  the  j^speUants,  xefened 
to  Bench  v.  Biles,  4  Mad.  187;  MiUer  v.  Buddlestona,  3 
Mae.  k  Gor.  513;  Robinson  t.  Oeldard,  ^.  735;  Tewspest 
v.  Tempest,  7  De  0.  M.  Ic  G.  470;  Pritehard  v.  Korris,  4 
W.  E.  733. 

Glasse,  Q.C.,  and  Roxburgh,  for  the  trustees. 

BaUy,  Q.C^  and  Batten,  for  legatees  under  the  will, 
supported  the  decision  of  the  court  below,  and  dted 
Orooke  v.  De  Vaudez^  9  Yes.  197. 

Anderson,  Q.C.,  in  reply. 

July  30. — ^The  Lo&D  Chancellob,  after  staling  the 
terms  of  the  will,  said  that  he  was  unable  to  ooncnr  in 
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the  decision  of  the  Vice-chancellor  aa  to  the  charity 
legacies.  Although  they  were  deferred  aa  to  the  time  of 
payment,  they  must  rank  with  the  other  legacies  im- 
mediately payable.  His  Lordship  was  therefore  of 
opinion  that  the  tmstees  were  bound  to  provide  for  the 
legacy  of  £500  to  the  British  and  Foreign  Unitarian 
A^ooiation  when  they  provided  for  the  others;  also  that 
the  two  first  charity  legacies  had  no  priority  over  the 
third.  There  was  another  question  of  some  novelty.  The 
trustees  had  sold  part  of  the  real  estate,  and  invested  the 
proceeds  in  the  funds,  which  thereupon  became  liable  to 
the  payment  of  the  general  legacies,  but  proved  insuffi- 
cient to  pay  the  charity  legacies  which  were  a  charge  on 
the  pure  personal  estate.  The  Vice-Chancellor  had  held 
that  the  power  to  sell  was  discretionary,  and  that  the 
trustees  could  not  be  required  to  exercise  it  for  the  purpose 
of  the  will.  His  Lordship,  though  agreeing  with  the 
Vice-Chancellor  that  the  power  was  discretionary,  yet 
considered  that  the  power  and  discretion  were  g^ven  to 
the  trustees  for  the  purposes  of  the  will;  and  as  the  pro- 
ceeds of  any  sale  were  devoted  by  the  testat(nr  to  the 
payment  of  his  legacies,  it  was  the  dvity  of  the  trusts, 
when  they  found  the  assets  intofBcient,  to  ''deem  it 
advisable,"  to  sell  a  further  part  ol  the  real  estate  and 
apprq;niate  it  to  the  payment  of  the  general  legacies. 
Therefore  his  Lordship  differed  &om  the  Vioe-Chan- 
cellor  on  both  points.  He  held  that  all  the  cikjuitj 
legacies  were  in  priority  of  consideration;  and  fur- 
ther, that  it  was  the  duty  of  the  trustees  to  provide 
for  all  the  charity  legacies,  though  not  actually  payable; 
and  if  the  personal  estate  were  insuf&eient  to  pay  the 
general  legacies  in  full,  they  were  foonad  to  hold  that  the 
case  for  the  exezoise  of  the  power  of  sale  had  arisen. 
Therefore  so  muob,  of  the  Vice-Chancellor's  decree  as  de- 
clared that  the  legacies  payable  at  the  death  of  the  widow 
should  have  priority  over  the  legacy  of  £500,  must  be 
reversed.  There  would  be  a  deduution  to  the  efEect  that 
the  several  legacies,  indnding  the  legacy  of  £500  to  the 
Unitarian  Association^  wexe  payable  without  preference 
or  priority;  that  it  was  the  duty  of  the  trustees  to  set 
apMrt  a  siufficient  amount  of  the  pure  personalty  to  answer 
the  charity  legacies;  that  the  rest  of  tiie  personalty  should 
be  api^ied  for  the  general  legacies;  and  if  it  proved 
insufficient,  that  then  there  should  be  a  further  sale  of 
the  real  estate. 

Solicitors  for  the  appeUants,  Field  <f*  Hoscoe. 

Solicitors  for  the  other  parties,  C.  P,  Loehner;  G,  B, 
Bura, 


I,.y.  Hardi  20;  May  29;  June  11. 

Me  Pollard's  Estate. 
WUl — Construction — Egtatefor  life  or  in  fee. 

Devise  to  the  vse  of  L.  for  life,  with  remainder  to  the 
ute  of  hii  child  or  children;  hit  if  he  should  die  without 
leaving!  such  issue,  then  over. 

Held  {the  will  being  made  bifore  1838),  that  tlie  chiU 
dren  took  estates  for  lafe  only, 

lliis  was  a  petition  for  the  payment  out  of  court  of  money 
which  had  been  paid  in  under  a  Railway  Act^  and  for  a 
declaration  as  to  t^e  parties  entitled  to  it.  The  questions 
involved  arose  upon  the  construction  of  an  obscure  will, 
dated  the  10th  of  October,  1789,  as  to  whidi  the 
most  eminent  oonveyaneers  of  the  last  seventy  years, 
beguming  wi&  Mr.  Charles  Butler,  and  including  Mr. 
Mwtan,  Mr.  Tinney,  Sir  B.  Kindersley  (now  Vioe- 
ChanceUor),  Mr.  Pn^  Mr.  Duval,  and  Mr.  Christie,  had 
exptessed  oonflioting  opinions.  In  consequence  of  Vice- 
Chanoellor  Kindersley  having,  in  1888,  advised  coi  the 
will,  it  was  agreed  to  bring  the  matter  before  the  Lords 
Juatioes  aa  an  original  petitioii. 

The  ease  aroee  in  the  following  manner: — Elizabeth 

lU  of  the  above  liate,  and  thereby 


gave  and  devised  to  her  daughter  Mary  Miller  Lewin,  and 
Richard  James,  and  their  heirs,  certain  estates  situate  in  the 
county  of  Kent,  and  of  gavelkind  tenure,  to  the  uses  follow- 
ing, that  is  to  say: — *''  To  the  use  of  my  grandson  Samuel 
Lewin,  for  and  during  the  term  of  his  natural  li&,  he  keep- 
ing the  same  in  good  repair,  and  doing  no  manner  of  waste 
thereupon.  And  from  and  after  tiie  determination  of 
that  estate,  to  the  use  of  the  said  Mary  Miller  Lewin  and 
Richard  James,  and  their  heirs,  for  and  during  the 
natural  life  of  the  said  Samu^  Lewin,  in  trust  to 
preserve  the  contingent  remainders,  &c.  And  from  and 
immediately  after  the  decease  of  the  said  Samuel  Lewin, 
to  the  use  of  all  and  every  of  the  child  and  children,  if 
more  than  one,  of  his  body,  lawfully  begotten,  or  to  be 
begotten;  but  if  he  shall  die  without  leaving  such  issue, 
then  to  the  use  of  my  grandson,  Charles  Devereux  Lewin, 
for  and  during  the  term  of  his  natural  life;  he  likewise 
keeping  the  same  premises  in  good  repair,  and  doing  no 
manner  of  waste  thereupon.  And  from  and  after  the 
determination  of  that  estate,  to  the  use  of  the  same 
trustees,  and  their  heirs,  during,  &c.,  in  trust  to  pre- 
serve, lu;.;  and  from  and  immediately  after  the  decease 
of  the  said  Charles  Devereux  Lewin,  to  the  use  of  all 
and  every  the  child  and  children,  if  more  than  one,  of 
his  body,  lawfully  begotten,  or  to  be  begotten;  but  if  he 
shall  die  without  leaving  such  issue,  then  to  the  use  of 
my  three  granddaughters — namely,  Elijcabeth^  Henrietta, 
and  Soph^  Jane,  their  heirs  and  assigns,  for  ever,  aa 
tenants  in  common,  and  not  as  joint  tenants.'' 

The  said  testatrix  afterwards,  using  precisely  the  same 
language,  gave  other  estates  in  Kent  to  the  same  trus- 
tees, on  predsely  similar  trusts,  except  that  the  positions 
of  her  grandsons  Samuel  Lewin  and  Charles  Devereux 
Lewin  were  transposed.  The  will  contained  no  other 
devise  or  disposition  of  real  estate,  either  specific  or 
residuary. 

The  testatrix  died  in  the  year  1791,  leaving  the  said 
Mary  Miller  Lewin  her  sole  heiress  in  gavelkind,  and  who 
in  the  year  1798  also  died  intestate,  leaving  her  two 
sons,  the  said  Samuel  Lewin  and  Charles  Devereux 
Lewin,  her  heirs  in  gavelkind,  and  her  three  daughters, 
the  said  Elizabeth,  Henrietta,  and  Sophia  Jane,  her 
surviving. 

Samuel  Lewin  and  Charles  Devereux  Lewin^  the 
grandsons,  at  the  death  of  the  testatrix,  entered  into  and 
continued  in  possession  of  the  rents  of  the  real  estates 
respectively  devised  to  them  down  to  the  time  of  their 
respective  deaths. 

Samuel  Lewin  the  elder  had  issue  seven  children,  all 
bom  after  the  death  of  the  testatrix:  namely,  three  sons — 
Samuel  Lewin  the  younger  (who  died  in  1846),  Alexander 
Percival  Lewin,  and  James  Davies  Lewin;  and  four 
daughters — Elizabeth,  afterwards  the  wife  of  Richard 
M*Lothlen,  who  died  in  1825;  Mary,  the  wife  of  Thomas 
Woodhouse;  Soidiia,  afterwards  the  wife  of  H.  Wilding, 
who  died  in  1831 ;  and  Hannah,  the  wife  of  Samuel  Evans. 

Samuel  Lewin  the  elder,  the  grandson  of  the  testatrix, 
died  in  the  year  1840,  leaving  his  three  sons  above- 
menticmed  his  heirs  in  gavelkind,  and  his  daughters 
Mazy  Woodhouse  and  Hannah  Evans  him  surviving. 

Charles  Devereux  Lewin  had  issue  nine  children,  all 
bom  after  the  death  of  the  testatrix:  namely^  three  sons — 
Charles  Lewin,  Samuel  Lewin  (deceased),  and  Henry 
Richard  Lewin  (deceased);  and  six  daughters — ^Mary, 
afterwards  the  wife  of  Andrew  King,  and  since  deceased; 
Harriet  Lewin,  deceased;  Sophia,  the  widow  of  James 
Stuart;  Elizabeth,  the  wife  of  George  Grant;  Ann 
Sarah,  the  wife  of  J.  M.  Maynard;  and  Lucy,  the  wife 
D.  B.  Gordon  Grant. 

Charles  Devereux  Lewin  died  in  1837,  intestate 
leaving  his  three  s<ms  above-mentioned  his  heirs  in 
gavelkind;  Samuel,  the  son  of  Charles  Devereux  Lewin, 
died  unmarried  and  intestate  in  1839;  and  Henry 
Prichazd  Lewin  died  in  1846,  having  by  his  will  devised 
hia  xeal  estate  upon  certain  trusts. 
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The  granddangliters  of  the  testatrix  had  all  married^ 
and  died  leaving  issue. 

On  the  death  of  the  grandson,  Samuel  Lewin  the 
elder,  his  five  surviving  children  above-mentioned 
entered  into  possession  of  the  rents  of  the  real  estate 
devised  to  Samuel  Lewin  the  elder. 

In  IS 36,  Samuel  Lewin  the  younger  and  Alexander 
Percival  Lewin  executed  a  bond  julc  mortgage  of  their 
respective  shares  under  the  said  will  to  one  Hunter,  for 
£600;  and  although  the  loan  had  been  repaid,  no  re-con- 
veyance had  ever  been  executed,  but  the  legal  estate  was 
still  outstanding  in  the  heirs  of  the  said  Hunter.  On 
the  supposition  that  the  estate  devised  to  the  children  of 
Samuel  Lewin  the  grandson  was  an  estate  in  joint 
tenancy,  it  was  apprehended  that  this  mortgage  severed 
the  joint  tenancy. 

In  the  year  1841,  part  of  the  lands  devised  as  above- 
mentioned  to  Samuel  Lewin  the  elder  and  his  children, 
was  taken  by  the  South-Eastem  Railway  Company,  and 
the  purchase-money  now  represented  by  the  sum  of 
£597  10s.  2d.  Bank  Annuities  was  paid  into  court.  By 
an  order  made  on  the  23rd  day  of  April,  1842,  by  the 
then  Vice-Chancellor  of  England,  on  the  petition  of 
Samuel  Lewin  the  younger,  Alexander  Percival  Lewin, 
James  Davies  Lewin,  Mary  Woodhouse,  and  Hannah 
Evans,  it  was  ordered  that  one- fifth  of  the  interest  to 
accrue  due  on  the  said  Bank  Annuities  should  be  paid  to 
each  of  the  said  petitioners  during  their  respective  lives, 
or  until  further  order,  and  they  from  time  to  time  re- 
ceived their  proportion  of  the  accruing  dividends. 

Samuel  Lewin  the  younger  died  on  the  21st  of  June, 
1846,  intestate,  leaving  Sarah  Lewin  his  widow  and 
four  children,  and  administration  was  taken  out  by  his 
widow,  the  present  petitioner. 

It  was  contended  on  behalf  of  the  petitioner  Sarah 
Lewin,  that,  according  to  the  true  construction  of  the 
will,  the  children  of  Samuel  Lewin  the  elder  took  as  joint 
tenants  in  fee;  that  by  deaths  the  number  of  those  thus 
entitled  was  reduced  to  five;  that  the  effect  of  the  mort- 
gage was  to  sever  the  joint  tenancy;  that  therefore 
Samuel  Lewin  the  younger  being,  as  to  his  one-fifth 
share,  a  tenant  in  common  in  fee,  was  entitled  of  his  own 
right  to  sell  to  the  railway  company;  that  having  sold  he 
converted  his  one-fifth  of  the  lands  sold  into  personalty; 
and  that  she  the  petitioner,  as  his  administratrix,  was  en- 
titled to  one-fifth  of  the  purchase-money  now  in  court. 
Although  on  the  face  of  the  petition  the  only  sum  in 
question  was  the  above  sum  of  Bank  Annuities,  yet  in 
fact  the  object  of  all  parties  was  to  get  the  opinion  of  tho 
Court  on  the  true  construction  of  the  will,  lands  of  the 
value  of  more  than  £1,000  a  year  being  dependent 
thereon. 

The  petitioner  and  also  the  surviving  sons  of  Samuel 
Lewin  the  elder  were  interested  in  upholding  the  con- 
struction of  a  joint  tenancy,  whether  for  life  or  in  fee,  in 
order  to  exclude  the  representatives  of  the  deceased 
daughters  who  did  not  sever  their  shares,  the  petitioner 
relying  on  the  mortgage  in  1886  as  a  severance  of  her 
husband*8  share.  James  Davies  Lewin,  who  had  never 
severed  his  interest^  however,  insisted  that,  according  to 
the  true  construction  of  the  will,  the  children  of  Samuel 
Lewin  the  elder  and  Charles  Devereux  Lewin  took  only 
life  estates  as  joint  tenants,  and  that  the  reversion  in  fee 
expectant  on  the  presort  life  estates  was  undisposed  of 
by  the  will,  and  therefore  belonged  to  the  heirs  in  gavel- 
kind of  the  testatrix. 

This  construction  was  extremely  beneficial  to  the  heirs 
in  gavelkind,  as  it  enabled  them  to  exclude  from  any 
participation  beyond  mere  life  interests  six  additional  par- 
ties, viz.,  Mrs.  Woodhouse,  Mrs.  Evans,  Mrs.  Stuart,  Mrs.Geo. 
Grant,  Mrs.  Maynard,  and  Mrs.  Duncan  Brooks  Gordon 
Grant. 

If  this  latter  oonstruotion  should  prevail,  then,  not- 
withstanding the  severance,  the  share  of  Samuel  Lewin 
the  younger  would  be  divisible  among  the  six  heirs  in 


gavelkind,  and  the  petitioner  would  fail  altogether.  If, 
however,  the  mortgage  did  not  effect  a  severance,  then 
the  capital  share  of  Samuel  Lewin  the  younger  would 
remain  where  it  was  during  the  lives  of  the  survivors, 
and  the  dividends  since  his  death  would  be  divisible 
among  the  four  surviving  tenants  for  life,  each  of  whom 
was  at  present  in  receipt  of  one-fifth,  as  above-mentioned. 
If,  however,  it  should  be  held  that  the  children  of  Samuel 
Lewin  the  elder  took  estates  as  joint  tenants  in  fee,  then, 
on  the  supposition  that  Samuel  Lewin  the  younger  effec- 
tually severed  his  share,  the  widow  would  be  entitled;  if 
estates  as  tenants  in  common  in  fee,  then  the  represen- 
tatives of  the  deceased  children,  Mrs.  M*Lothlin  and  Mrs. 
Wilding,  would  be  entitled  to  shares,  and  the  fund  would 
be  divisible  into  seventh  parts. 

Alexander  Percival  Lewin  stated  that  he  and  his  de- 
ceased brother  Samael,  who  was  his  surety  merely,  never 
intended  to  sever  their  joint  tenancies. 

Qiffard^  Q,C.,  and  Osborne  Morgan^  for  the  petitioner, 
cited  Knight  v.  Selby,  8  Man.  &  Gr.  02;  Challenger  v. 
Sheppardf  8  T.  R.  61)7;  Robimon  v.  (ireg^  9  East,  1; 
Hutchinson  v.  Stephens^  1  Keen,  240;  Moore  v.  Cleghora, 
10  Beav.  428;  Paterson  v.  MilU,  14  Jur.  126;  Parr  v. 
StvindeU,  4  Russ.  283;  Ejc  parte  lloop<n%  1  Drew.  264; 
MarshaU  v.  Jlill,  2  M.  &  S.  608;  Pitnfog  v.  Jlogtrt,  2 
Saunders,  388,  n.;  Porter  v.  Bradley,  3  T.  R.  143. 

Wolstenholme,  for  the  daughters  of  Samuel  Lewin,  cited 
Ibbetson  v.  Beckrcith,  Ca.  temp.  Talbot,  157. 

Shapter,  Q.C.  and  Speed,  for  other  parties. 

Knight  Bbuce,  L  J. — In  dealing  with  t^e  will  before  us 
under  the  present  petition,  it  must  be  reooUeoted  that  the 
testatrix  died  daring  the  last  century;  that  she  was 
survived  by  her  two  grandsons,  Samael  Lewin  and  Charles 
Devereux  Lewin,  devisees  mentioned  in  it;  that  both  ^ose 
gentlemen  are  dead;  that  there  are  sons  and  daughters 
of  each  of  them  at  present  living;  and  that  it  is,  as  I 
understand,  admitted  that  not  any  child  of  Samuel  or  of 
Charles  Devereux  Lewin  was  in  existence  when  the  will 
was  made,  or  at  the  death  of  the  testatrix.  We  have  to 
construe  only  the  first  devise  in  the  will,  that  comprising 
the  manor  of  Hawkewell,  with  other  manors  and  heredita- 
ments, though  of  course  we  have  for  that  purpose  read 
and  considered  the  whole  of  the  instrument,  including  the 
trusts  declared  of  the  stock  legacies.  The  first  question 
is,  whether  the  testatrix  has  used  the  word  "child," 
or  the  word  **  children,"  as  in  legal  phrase,  as  a  word 
of  purchase  or  a  word  of  limitation;  and  I  think  that  she 
has  used  neither  as  a  word  of  limitation,  or  as  meaning 
offspring  otherwise  than  in  the  first  degree  merely;  and  I 
say  this,  though  still  of  opinion  that  the  case  of  Zord 
Tyrone  v.  Lord  Waterford,  decided  by  Lord  Campbell  and 
ourselves,  was  correctly  decided.  The  will  there  was  a 
very  different  instrument  from  the  will  here.  It  has, 
however,  been  contended  that  the  present  will  gave  to  the 
children  of  the  devisee,  Samuel  Lewin,  an  estate  of 
inheritance  by  the  words  "  to  the  use  of  all  and  eveiy  of 
the  child  and  children,  if  more  than  one,  of  his  body,  law- 
fully begotten,  or  to  be  begotten,"  and  for  that  purpose 
the  word  **  estates  "  occurring  at  the  outset  of  the  instra- 
ment,  and  the  phrase  **  and  their  heirs  "  occurring  re- 
peatedly, and  the  phrase  "their  heirs  and  assiims,*' 
where  it  first  occurs,  were  particularly  relied  on.  Bat  it 
is  not  to  be  forgotten  that  the  will  has  also,  in  the  devise 
under  consideration,  the  words  *^  but  if  he  shall  die  without 
leaving  such  issue,"  twice,  and  that  the  devise  concludes 
thus,  **  to  the  use  and  behoof  of  my  three  granddaughters, 
namely,  Elizabeth,  Henrietta,  and  Sophia  Jane,  their 
heirs  and  assigns  for  ever,  as  tenants  in  common,  and  not 
as  joint  tenants."  Nor  mast  we  lose  sight  of  what  the 
testatrix,  if  she  thought  on  the  matter,  must  have  deemed 
a  possible  event — namely,  that  her  grandson  Samuel 
Lewin,  or  her  grandson  Charles  Devereux  Lewin,  or  both 
of  them,  might  die  leaving  grandchildren,  but  not  leaving 
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any  son  or  daughter.  If  I  had  been  able  to  discover  on 
the  face  of  this  will  an  intention  to  give  by  it  an  estate  of 
inheritance  to  either  of  the  grandsons  or  any  children  or 
child,  or  issue  of  either  of  them,  in  the  devised  manors,  I 
should  probably  or  certainly  have  been  for  giving  effect 
to  that  intention ;  but,  whether  laying  or  not  laying  stress 
on  the  phrase  **  contingent  uses  and  remainders,"  I  find 
myself  unable  to  discover  on  the  face  of  the  instrument 
any  such  intention.  Possibly,  had  the  devise  of  the 
manors  ended  with  the  gift  of  the  children  of  the  grand- 
son Samuel  Lewin,  I  might,  by  reason  of  previous  ex- 
pressions, have  thought  the  fee  meant  to  be  given  to 
them,  but  the  subsequent  dispositions  cannot  be  disre- 
garded. The  document  is  altogether  one  of  those  which 
can,  I  think,  only  receive  a  literal  interpretation ,  there 
being,  in  my  judgment,  no  safe  guide  to  any  other. 
Aocoidingly,^  I  construe  the  word  *'  leaving "  UfceraUy, 
and  I  treat  as  effective  the  word  "  such,''  in  the  passage 
"  but  if  he  shall  die  without  leaving  $uch  issue."  The 
dispositions  of  the  will,  literally  construed,  may  be,  in  part 
at  least,  unusual;  may  seem,  in  part  at  least,  eccentric. 
Testatrixeg,  however,  and  testators,  not  only  have  a  right 
to  make  such  dispositions,  but,  as  has  been  frequently 
said,  have  sometimes  reasons,  not  stated,  for  provisions 
seemingly  capricious  and  strange.  The  result,  acoozding 
to  my  view  of  the  matter,  is,  that  in  the  events  which 
have  happened,  not  any  interest  in  the  testatrix's  manors 
has  been  effectually  given  by  the  will  to  her  grandson, 
Charles  Devereux  Lewin,  or  to  his  children  or  any  of 
them,  or  to  the  testatrix's  three  granddaughters  men- 
tioned by  name  at  the  close  of  the  devise  of  the  manors, 
or  to  any  of  them — that  is  to  say,  that  as  to  the  manors, 
the  gifts  to  all  those  persons  have,  by  reason  of  the  children 
of  the  grandson,  Samuel  Lewin,  having  survived  him, 
wholly  failed.  And  I  think  that  the  beneficial  inheri- 
tance in  the  manors  descended  from  the  testatrix  on  her 
daughter  Mrs.  Mary  Miller  Lewin,  now  deceased,  whom 
I  understand  to  have  been  her  sole  heiress  at  common 
law  and  in  gavelkind— but  so  descended,  of  course  subject 
to  the  life  estates  in  them  given  by  the  will  to  the 
testatrix's  grandson,  Samuel  Lewin,  and  to  his  children 
respectively,  some  of  whom  being  yet  alive,  it  will,  in  my 
opinion,  be  upon  the  decease  of  the  survivor  of  them,  and 
not  sooner,  that  those  in  whom  may  be  vested  the  rights 
of  the  heiress  will  be  entitled  to  claim  through  her  a 
beneficial  interest  in  possession  in  the  manors. 

TuBNEB,  L.J. — ^This  is  a  petition  by  the  personal  re- 
presentative of  Samuel  Lewin  the  younger,  for  the  pay- 
ment to  her  of  one-fifth  part  of  a  fund  in  court,  whidi 
has  arisen  from  monies  paid  in  by  the  South-Eastem 
Railway  Company,  under  the  provisions  of  their  Acts,  as 
the  purchase  money  of  some  lands  in  Kent,  of  gaveUdnd 
tenure,  and  taken  by  them  for  the  purposes  of  their 
railway.  The  lands  thus  taken  by  the  company  formerly 
belonged  to  Elizabeth  Pollard,  and,  when  taken  by  the 
company,  they  were  in  the  possession  of  the  devisees 
under  her  wilL  By  her  will,  bearing  date  as  long  ago 
as  the  16th  October,  1789,  she  had  disposed  as  follows: — 
"  And  as  to  the  estates  wherewith  it  has  pleased  God  to 
bless  me,  I  give,  devise,  and  dispose  thereof  in  manner 
following,  that  is  to  say: — First,  I  give  and  devise  unto 
my  daughter  Mazy  Miller  Lewin,  and  Richard  James,  of 
Ightham,  aforesaid.  Esquire,  and  their  heirs."  Then 
there  foUows  an  enumeration  of  several  manors,  lands, 
tenements,  and  hereditaments,  not  using  the  word  **  estate." 
**To  hold  the  said  several  messuages,  tenements,  farms,  lands, 
hereditaments,  and  premises,  with  their  appurtenances, 
unto  the  said  Mary  Miller  Lewin  and  Richard  James, 
their  heirs  and  assigns,  to  and  for  the  several  uses, 
estates,  intents,  and  purposes  hereinafter  expressed, 
limited,  and  declared^  of  and  concerning  the  same,  that 
is  to  say: — To  the  use  of  my  grandson  Samuel  Lewin, 
for  and  during  the  term  of  his  natural  life,  he  keeping 
the  same  in  good  repair,  and  doing  or  commiting  no 


manner  of  waste  or  spoil  thereupon.  And  from  and 
after  the  determination  of  that  estate,  to  the  use  and 
behoof  of  the  said  Mazy  Miller  Lewin  and  Rlohaid  James, 
and  their  heirs,  for  and  during  the  natural  life  of  the 
said  Samuel  Lewin;  in  trust  to  preserve  the  contingent 
uses  and  remainders  hereinafter  limited.  And  fiom  and 
immediately  after  the  decease  of  the  said  Samuel  Lewin, 
to  the  use  of  all  and  every  of  the  child  and  children,  if 
more  than  one,  of  his  body,  lawfully  begotten,  or  to  be 
begotten  " — without  any  words  of  inheritance — **  but  if 
he  shall  die  without  leaving  such  issue,  then  to  the  use 
and  behoof  of  Charles  Devereux  Lewin."  Then  there 
are  trusts  to  preserve  contingent  uses  and  remainders, 
and  then  to  the  children  of  Charles  Devereux  Lewin,  in 
precisely  the  same  terms,  without  any  words  of  in- 
heritance. Then  there  follows  upon  the  will  a  disposi- 
tion of  other  lands,  tenements,  and  hereditaments,  to  the 
same  trustees,  Mary  Miller  Lewin  and  Richard  James, 
to  uses,  first  in  favour  of  Charles  Devereux  Lewin  and 
his  children,  and  then  of  Samuel  Lewin  and  his  children, 
in  precisely  the  same  terms,  mutatis  mutandU,  Elizabeth 
Pollard  died  in  the  year  1791,  leaving  her  daughter 
Mary  Miller  Lewin  her  only  child;  and  Mazy  Miller 
Lewin  died  in  1798,  intestate  as  to  real  estates,  leaving 
her  grandsons  Samuel  Lewin  and  Charles  Devereux 
Lewin  her  heirs,  according  to  the  custom  of  gavelkind. 
Samuel  Lewin  the  grandson  had  nine  children,  four  of 
whom  appear  to  have  died  before  the  month  of  April, 
1842.  By  an  order  of  his  Honour  the  late  Vice-Chan- 
oellor  of  England,  bearing  date  the  2drd  of  April,  1842, 
directions  were  given  for  the  investment  of  the  moneys 
paid  into  court  by  the  company;  and  it  was  ordered  that 
one-fifth  of  the  dividends  to  arise  from  the  moneys  when 
invested,  should  be  paid  to  each  of  the  five  then  surviving 
children  of  Samuel  Lewin  the  grandson,  for  their  lives 
respectively.  Samuel  Lewin  the  younger  was  one  of 
these  five  children.  He  died  in  the  year  1846,  and  the 
petitioner,  who  is  his  personal  representative,  by  this 
petition  claims  to  be  entitled  to  the  one-fifth  of  the 
capital,  the  income  of  which  was  payable  to  him  under 
the  above-mentioned  order.  No  objection  was  taken  to 
this  petition  at  the  bar,  upon  the  ground  that  this  share, 
if  at  all  belonging  to  the  estate  of  Samuel  Lewin  the 
younger,  might  belong  to  his  real  and  not  to  his  personal 
representative;  but  all  i>arties  were,  as  I  understand, 
desirous  of  having  our  opinion  whether  Samuel  Lewin 
the  younger  was  absolutely  entitled  to  this  share.  In 
order,  therefore,  to  save  the  parties  any  further  expense, 
I  assume  for  the  purposes  of  this  petition  that  the  share, 
if  it  belongs  at  all  to  the  estate  of  Samuel  Lewin  the 
younger,  belongs  to  the  petitioner  as  his  personal  re- 
presentative. The  petitioner,  in  order  to  maintain  her 
claim,  must  establish  that  the  children  of  Samuel  Lewin 
the  grandson  took  estates  in  fee  under  the  limitation  in 
their  favour  contained  in  the  wilL  It  is  clear  that  this 
limitation,  standing  by  itself,  could  not  give  estates  in 
fee  to  these  children,  and  it  was  not  contended  at  the 
bar  that  it  could;  but  it  was  insisted,  on  the  part  of 
the  petitioner,  that  the  children  ought  to  be  held  to  have 
taken  in  fee,  either  by  reason  of  the  devise  to  the 
trustees  and  their  heirs,  coupled  with  the  use  of  the 
word  " estates"  in  the  introductory  part  of  the  will,  or  by 
reason  of  the  devise  over  in  the  event  of  Samuel  Lewin 
the  grandson  having  no  such  issue;  and  several  cases, 
but  more  especially  Knight  v.  -EKt#,  and  Moore  v.  (Leghorn, 
as  to  the  first  point;  and  Rohiiuon  v.  Orayj  and  ButchiTi- 
$on  V.  Stephens,  as  to  the  second  point,  were  relied  on 
in  support  of  the  petitioner's  contention.  I  am  of 
opinion,  however,  that  this  case  is  not  governed  by  the 
cases  referred  to,  and  that,  upon  the  true  construction 
of  this  will,  the  children  of  Samuel  Lewin  the  grandson 
could  take  no  more  than  life  estates.  As  to  the  first 
point,  I  think  the  case  is  governed  by  the  authorities 
which  were  referred  to  on  the  part  of  the  respondents; 
but  independently  of  those  anthorities,  I  think  that  the 
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clifldreB  of  Samuel  Lewin  the  grandBon  ooimot  in  this 
be  lield  to  have  takes  in  lee  ^  reason  of  the  derise  to 
the  trustees  and  their  heirs — ^for  although,  as  was  said  in 
Knight  T.  ElliSf  such  a  devise  to  trustees  maj,  eren 
aHhough  the  trustees  take  no  estate  under  tiie  will,  in- 
dicate that  it  was  intended  to  gire  the  fee  to  the  persons 
beneficially  interested,  the  win  in  this  case  shows  that 
the  trustees,  so  far  as  they  took  at  all,  were  to  take  for 
the  benefit,  not  merely  of  the  children  of  Samuel  Lewin 
the  grandson,  but  of  the  ulterior  derisees  also,  including 
the  granddaughter  to  whom  the  fee  is  given;  and  the 
oircnmstanee  of  these  ulterior  limitations  having  failed 
by  subsequent  events,  cannot  alter  the  oonstmction  ci 
the  win.    As  to  the  other  point  relied  on  on  the  part  of 
the  petitioner,  and  the  authoritieB  cited  upon  it,  this 
case  eannot  be  said  to  be  governed  by  those  authorities, 
unless  they  ean  be  oonsidered  to  establish  that  in  every 
case  where  there  is  a  devise  of  lands,  without  words  of 
Umitation,  foQowed  by  a  devise  over,  the  first  devisee 
takes  in  lee.    The  authorities  cannot,  in  my  opinion,  be 
held  to  go,  nor  am  I  prepared  to  go,  to  that  length.  I  think 
that  It  is  a  question  which  in  each  case  must  depend 
upon  the  intention  to  be  coUeoted  from  the  win,  whether 
the  first  ^tevisee  is  so  entitled  or  not,  and  I  think  that, 
in  order  so  to  entitle  the  first  devisee,  the  intention 
ought  to  be  clearly  manifested,  as  he  eannot  be   so 
entitled  without  giving  to  the  words   of   the  win  a 
dHferent  effect  from  that  which  the  law  attributes  to 
them.    In  this  case  I  am  see  nothing  which  indicates 
such  an  intention,  beyond  the  devise  over  upon  a  con- 
tingency, as  parts  of  a  continued  series  of  limitations, 
and  I  think  that  this  is  not  suiBcient  to  manifest  an  in- 
tention to  give  the  fee  to  the  children  of  Samuel  Lewin 
the  grandson.    In  my  opinion,  therefore,  the  case  ef  the 
petitioner  fails  upon  both  the  points  contended  for.    It 
was  not  eontended  at  the  bar,  that  Samuel  Lewin  the 
grandson  oonld  take  an  estate  tail  under  the  Umitation 
of  this  win,  and,  after  looking  at  the  authorities  bearing 
upon  this  point,  I  think  the  better  opinion  is  that  he 
could  not.    I  agree,  therefore,  with  my  learned  brother, 
that  the  proper  order  to  be  made  upon  this  petition  is,  to 
give  the  petitioner  the  arrears  of  income  due  at  the 
death  of  Samuel  Lewin  the  younger,  and  to  direct  the 
income  from  that  time  to  be  paid  to  the  four  surviving 
childrett  of  Samuel  Lewin  the  grandson,  in  equal  shares, 
untU  further  order.    The  eosts,  I  think,  i^iould  oome  out 
of  the  capital. 

Jane  11. — ^The  case  was  mentioned  on  the  minutes  as 
to  the  disposition  of  the  share  of  Samuel  Lewin  the 
younger,  who  had  died  after  having  severed  his  joint 
tenancy. 

Osbtime  Morgan,  submitted  that,  by  joining  in  the 
mertgag8y  Samu^  Lewin  the  younger  severed  the  joint 
te&an^,  and  thereby  destroyed  any  right  of  survivorship 
whieh  might  have  accrued  to  the  other  tenants  for  life. 
Oa  hig  death,  therefore,  the  intestacy  established  by  the 
dacma  occurred,  and  his  share  passed  to  the  heirs  in 
gavettiad  of  the  original  testatrix,  the  title  of  such  heirs 
being  aooeleiated  by  the  severance  of  the  joint  tenanpy. 
He  cited  Lam  v.  PAmik?2,Feame's  C.  E.  810. 

Their  Lnwiahilpn  being  of  opinioii  that  the  above  eon- 
sfcraotfon  waa  eorrect,  direeted  the  minutes  to  be  fnuaed 


SolieMors  for  the  varioue  parties  Blo^mm  ^  O;  Mai" 
them;  Harrt$on;  and  Lemmn. 


L.S, 


June  23*,  July  23. 

Adm*ms0ra(i/ni^'^PHoritie$^-^ttijvt  and  geparmte  erc4Hor$* 

The  eitate  qf  the  furrivor  of  two  partners  had  been  ad- 
ministered  in  Banknijptcg.  The  estate  of  the  deceased 
partner  was  afterwards  administered  in  Chancery,  and 
*cas  defieient. 


Held,  that  joint  creditors  who  had  proved  in  Bankruptcy 
against  the  sftrviving  partner  must  he  postponed  to  sepet- 
rate  creditors  of  the  deceased  partner. 

This  was  an  appeal  from  a  decision  of  Vice-Chanoenor 
Stuart,  reported  ante  532,  where  the  facts  are  sufficiently 
stated;  the  question  being  whether  partnership  creditors, 
who  had  proved  under  the  bankruptcy  of  a  surviving 
partner,  were  entitled  to  prove  against  the  estate  of  the 
deceased  partner  pari  passu  with  the  separate  creditors  of 
such  deceased  partner. 

SouthgatCf  Q,C.,  and  Bruee,  for  Moes  Sc  Co.,  the  app^ 

Bacon,  Q.C.,  and  Kay,  for  the  executors. 

Matins,  Q.C.,  and  Woodroffe,  tar  Eobert  Horrell,  a 
separate  creditor. 


The  fbUowmg  coses  were  eited:  CsweU  v.  Siies,  2 
Rass.  191;  Sadler  t.  Jmeksm,  10  Yes.  1^2;  WiUdmenr. 
Henderson,  1  M.  &  K.  MS^  Bos  parte  Kennedy,  2  De  O. 
M.  &  G.  228;  JSUr  paHe  Kensington,  14  Yea  447;  Be- 
vaynes  v.  JVbble,  1  Mer.  5dd;  J^ parte  QeUer,%  Madd.  262; 
Ex  parte  Bamerman,S  Deao.476;  Kk  parte  Mrley,l  M< 
D.  k  B.  387;  £x  parte  Kendall,  17  Yes.  61»;  Bg  parte 
6%i|r,l  Mont. Part  229;  Midgmay  v.  Clare,  12 Bear.  Ill; 
Oray  ▼.  CkismeU,  2  Yes.  118. 

July  23. — TuftKEtt,  L.J. — ^The  question  on  which  we 
reserved  our  judgment   relates  to  the  rights  of  joint 
creditors  against  l^e  separate  estate  of  a  deceased  partner. 
Adam  Lodge  died  in  1837.    He  was  at  the  time  of  his 
death  a  partner  in  the  firm  of  Graves  k  Ca    Soon  after 
his  death  Qraves  became  bankrupt.    The  appellant  is  the 
surviving  partner  of  the  firm  of  Moss  &  Co.,  who  were 
bankers  to  Graves  k  Co.    A  debt  was  proved  by  Moss  A 
Co.  under  the  commission  against  Graves,  and  a  dividend 
was    received    by   them,    but   the  dividend    was    not 
sufficient   to    satisfy    the  debt.     No   further  dividend 
was  recovered  under  the  commission,  and  the  balance 
has  been  proved  against    the  estate  of   Lodge  under 
a  decree  in  these  suits.    The  separate  creditors  of  Lodge 
have  also    proved,  and  the  question    is  whether   the 
debt  of  Moss  k  Co.  ought  to  be  ^tdd  pari  passu  out  of  the 
estate  of  Lodge  with  tiie  separate  creditors,  or  only  out  of 
what    remains    after    such    payment.     Yice-ChanceUor 
Stuart  decided  in  favour  of  the  separate  creditors,  and 
we  have  now  to  dispose  of  the  question  on  appeaL    The 
question  as  to  the  rights  of  joint  creditors  against  the 
estates  of  deceased  partners  has  always  been  felt  to  be 
one  of  great  difficulty,  and  I  a  mnot  sorry  to  find  that  the 
authorities  render  it  unnecessary  to  consider  the  grounds 
on  which  the  question,  if  untouched  by  the  cases,  ought 
to  be  decided.    This  point  is  bound  by  authority.    It  has 
long  been  settled  in  bankruptcy  that  the  joint  estate  la 
to  be  appHed  in  payment  of  the  joint  debts,  and  the 
separate  estate  in  payment  of  the  separate  debts,  any 
surplus  that  there  may  be  of  either  estate  being  carried 
over  to  the  other.    That  rule  may,  perhaps,  proceed  upon 
this  ground;  the  joint  estate  is  clearly  liable,  both  at  Uiw 
and  ia  equity,  for  the  joint  debts — at  law,  by  reason  of 
the  survivorship;  in  equity,  by  virtue  of  the  rights  of  the 
partners  inter  se  to  have  it  so  appHed — and  the  separate 
estate  is  as  clearly  liable  both  at  law  and  in  equity  for 
the  separate  debts.    Consequently,  the  carrying  over  the 
surplus  of  the  one  estate  to  the  other,  although  it  may 
not  strictly  work  out  the  rights,  perhiqps  affordis  the  best 
means  of  adjusting  the  complications  which  arise — firsts 
from  the  joint  estate  being  liable  to  the  separate  debts 
only  so  far  as  the  interest  of  the  partners  from  whom 
the  debts  were  due  may  extend;  and,  secondly,  from  the 
separate  estates,  if  taken  for  the  jofait  debts,  having  re- 
course over  against  the  joint  estates;  and,  thirdly,  from 
the  equities  existing  between  the  phrtners;  but  whether 
the  rule  is  strictly  correct  or  not,  it  is  not  for  us  to  say. 
It  has,  undoubtedly,  been  adopted  and   acted  upon  by 
successive  ChanoeUors  for  a  very  great  length  of  time. 


^OLXI.    [Se^5,l•6a.) 


Chanobst. 


THE  WEEKLY  REPORTER. 


LoDOB  V.  Pbttchabd. — Gibbons  r.  Snafb. 


1087 


t3Lx^  eaaiioi  mmr  be  altered.    Aooording  to  that   mle, 

tJacrefare^  joint  Cfediton  eaamot  touoh.  the  separate  estates 

TLiatil  after  payment  ol  the  separate  delyts.     Now,  the 

jrurisdiction  in  bankmptcy  is  eqnitaUe  ae  well  as  legaL 

mie  tifhts  (rf  eraditon^  there! ove,  as  settled  in  bankmptcy, 

xi&mi  be  taken  to  be  settled   with  relerenoe  to  their 

ec|itltabla  as  w^  as  to  their  legal  rights,  and  that  being 

aoy  this  mle  mnS,  as  it  seens  to  me,  be  held  to  apply 

x&o  less  to  eases  in  whieh  eetatoa  eome  to  be  administered 

Ixk  eqni^,  than  to  eases  in  which  they  come  to  be  ad- 

in  bankraptey.     Accordingly,   in    6hwf   t. 


ChUmelt  (aH  9up,\  the  joint  creditors  were  only  let  in 
xspon  the  separate  estate  after  the  payment  in  foil  of  the 
■ayiats  debts,  and  thai  ease  has  been  constantly  ze- 
oognised  and  treated  as  having  been  well  decided*    It 
-vras  so  recognised  and  treated  by  Lord  Eldon  in  Ex  parte 
.Kendai  {uhi  iup.),  by  Sir  WiUiion  Grant,  in  Devaytiei  v. 
jybhU  iuH  iup,);   and  again  in  VMiamy  t.  NohUf  3 
Ver.    5^3 ;    by   Lord  Brougham,    on    the    appeal   in 
2)evayne$  r.  NbhU^  2  Suss,  k  M.  505;  and  by  Sir  John 
Iieach  in  WUhint^n  v.  Hendersan  (ubi  $upJ).    This  view 
of  the  lights  of  joint  creditors  against  the  separate  estates 
of  deceased  partners  is  also  borne  out  by  the  form  of  the 
decree  oi  the  eonrt  in  snch  oases,  of  which  Fi$her  y. 
JFbtrrington  (Seton  on  Decrees,  280,  2nd  ed.*)  is  an  in* 
stance ;  and  it  is  strengthened  further  by  this  consideration 
that  if  the  joint  creditors  were  permitted  to  resort  to  both 
the  joint  and  separate  estates,  they  wonld  be  let  in  upon 
two  funds,  whUst  the  separate  creditors  would  be  limited 
to  one  only.    It  was  said,  however,  on  the  part  of  the 
appeUaats,  that  in  the  cases  referred  to  above,  there  was 
joint  estate  remaining  to  be  administered;  and  the  farther 
T«la  im  bankraptcy,  that  joint  creditoars  might   prove 
agalttst  tha  separate  estate  when  there  was  no  joint 
eatatsaad  no  solvent  partner,  was  relied  upon  in  support 
ol  the  i^ipcalf  aad  oMttended  to  be  appUeable  in  the  pre- 
asntease.    Bat  in  the  i^tesent  case  there  has  been  joint 
estate,  aad  tka  abore  role  woold  be  sqpplicable  only  if  it 
oeukL  be  made  ant  that  the  joint  erediters  were  entitled  in 
tMmknptey,  when  the  joint  estate  had  been  exhausted,  to 
odose  upon  tha  separate  estate  for  so  maeh  of  their  debts 
aa  might  not  have  been  sstisied  ont  ol  the  joint  estate. 
I  do  not  think,  however,  that  this  rule  in  bankruptcy  kas 
•vet  been  eairied,  er  eonld  be  carried,  to  this  lengtk.    If 
it  wei%  I  do  Bot  see  how  any  dividend  eoald  be  paid  out 
oi  tiie  sspeatata  estate  until  the  joint  estate  has  been  ex- 
hausted, as  it  would  dspend  upon  the  produce  of  that 
aslsis  whether  the  joint  creditors  would  come  in  upon 
the  feepasate  estate;  and  besides,  if  such  an  effect  were 
firsB  to  that  rule,  the  consequence  would  be,  aa  already 
folatted  aut,  that  the  joint  erediters  would  have  a  double 
fand  ta  reaort  to^  while  the  separate  creditors  could  resort 
to  one  fund  on^,  whioh  would  hardly  be  conlormaUe  to 
th*  osdinaiy  ruk  of  making  a  just  and  equal  distribution. 
The  cassa  cited  on  the  part  ol  the  appeUaats  in  sa^ 
pert  el  their  coataatioB  en  this  peinti  do  not  seem  to  me 
to  bear  out  the  argument.    In  CmveU  v.  8yhe$  (jibi  tvp,) 
these  was  not,  and  never  had  been,  any  joint  estate:  £m 
jwrSf  0elkr  (nH  mp,)  was  the  ease  of  a  pledge }  Mm 
parU  Bmu4rman  (»M  mip.)  went  no  farther  than  that  the 
right  el  the  joint  sieditor  to  proceed  against  the  separate 
estate,  where  then  was  no  joint  satate^  was  not  destroyed 
by  a  partner  who  had  become  instdvent,  having  been 
sotvevt  lor  a  limited  time;  aad  I  see  nothing  in  the  case 
of  EoB  parte  Biriep  (nH  iup,)  whidi  can  at  all  help  the 
appdlants.    It  was  suggested  cs  their  part  that  the  right 
d  the  joint  creditor  to  be  paid  out  ol  Uie  separate  estate 
where  there  were  no  joint  assets,  arose  from  the  debt 
being  joint  aad  several,  and  this  might  well  be  so ;  but 
ftadebt  wassavaial  iaSquify  on]y,aad  it  does  not  fdlow 
Ihat  beeause  there  was  aseveral  debt  in  equi^,  the  Court 
will  give  the  same  eileotto  it  as  if  it  was  to  all  intents 
sod  purposss  a  separate  debt    The  doctrine  of  marshal- 

«  Omitted  in  8rd  ed. 


11]^  was  abM>  sought  to  be  called  in  aid  on  the  part  of 
the  appellaat,  but  Lord  Bldon  seems  to  hare  diiyissd  el 
tbtiAi  Tiew  in  B»  parte  KgndaL  Upoo  the  whole  eaas  nqr 
opinion  is,  that  the  Yioe-Ghanoelk^s  ooaelusisB  mpem 
that  point  was  eonwet,  aad  ought  to  be  aArmad. 

Knioht  Bruce,  L.J. — ^My  mind  has  fiaotuated,  but  I 
concur  with  the  Lord  Jostioe's  conclusion. 

Solicitors,  ^^orrit  4*  Allen;  Field  ^  Co.;  JioHmMM  4' 
Preston, 


L  J.  June  29,  30;  July  28. 

GlBBOVS  V.  SVAPE. 

Qtpyholde — Finee  and  Recoveries  Act, 

A  deed  to  bar  an  equitable  eetate  in  eopykoldi  is  wid 
unlem  entered  on  the  court  roll*  wUMn  tix  momtki  after 
its  execution. 

The  questioB  in  this  suit,  whkh  came  before  the  Court 
on  aa  ^ipeal  from  a  deorea  of  the  Master  d  the  Bolls, 
was  whether  a  deed  to  bar  an  equitable  estate  in  copy- 
holds required  entry  on  the  court  rolls  within  riz  montiis 
after  its  ezecutien.    The  case  was  as  fellows: — 

Thomas  Obningham,  by  his  will  dated  February, 
1783,  devised  certain  copyhold  premises,  held  ol  the 
manor  ol  Stepney,  in  the  county  of  Middlesex  (which 
had  been  duly  surrendered  to  the  uses  ol  his  will)  to 
trusteea,  upon  trust  to  pay  the  rents  to  his  wm,  Thomas 
Coningham,  for  life,  and  after  his  decease,  upon  trust  lor 
the  benefit  ol  the  children  ol  his  said  son,  as  tenants  in 
conunon,  and  the  heirs  of  their  bodies  respectively,  with 
csoas  remainders.  The  testator  died  di^tly  after  tike 
date  of  his  win,  and  his  son  Thomasdied  in  l92l^\&Beffag 
three  children — ^Thomas  George  Coningham  i  Ann  SUsa, 
the  wife  of  John  Gibbons;  and  SUaabeth,  the  wile  of 
Jaaaes  Adam.  In  Beceanber,  1831,  Thomas  Oeorge 
Coningham  was  decdared  baahrupt,  and  Smith  Moors 
was  appointed  creditors'  nmiguss,  By  aa  indenture 
dated  the  12th  el  Tebmazy,  1834,  John  Gibbons  aad 
Ann  Elixa,  his  wife,  acM  aad  assigiied  to  Smith  Moore 
their  two  undivided  third  parts  in  the  said  eopyheld 
pieausesL  This  indentara  was  not  entered  oa  the  oourt 
rc^  tiB  February,  1860.  In  1849  the  psamissa  wets 
oonreyed  by  Smith  Moore  to  the  dafeudaat  Isaae  Shuqie^ 
who  obtained  admittance  on  tim  sarrendsr  d  the  reipn- 
sentativa  ol  the  surviving  trustee,  and  had  been  up 
to  the  passent  tinM  ia  pusajsslun  ol  tha  pvsmisaB. 
Ann  SUsa  Gibbons  died  ia  1854,laavtBg  tha  pfadntiff, 
T.  F.  Gibbons,  her  heir,  aeooiding  to  the  euston  of  tha 
manor.  Bliaabeth  Adam  died  ia  1852,  Isaviag  ths  da- 
fendanta  Bobert  tdam,  Jamea  Adam,  and  David  Adam, 
her  CO 'hell s,  aceocdingto  tim  custom  ol  the  maaes;* 

IneoBseqneneeel  thadesislonci  the  Master  el  ths  BoUa 
ia  tha  saaa  el  Honywoody,  JW^, 30 fieav.  1,  9  W.  B.  8M, 
ia  which  the  same  point  was  raised,  the  plaiatlff  was  ad- 
viNd  that  the  deed  d  1832,  not  having  been  eartBud  ea 
the  ooart  xoUs  wlthia  six  months  after  its  aaeeatiim, 
was  void  as  agaiuat  tiie  issaa  in  tail,  aad  ha  acoordlBgly 
ftlsd  tha  present  bfli  against  Isaae  Snapeaad  tta  co»Aeiia 
of  Elizabeth  Adam,  addng  lor  a  partitiaa  aad 


Sauthgate,  Q.C.,  and  Swanston,  for  the  pkiintHF. 

Hohhouse,  Q.  C,  and  Tbrensefid,  fbr  the  defendant  Snape, 
dted  Henywood  v.  Foster  (ubi  sup.), 

VUliers,  iat  David  Adam. 

Swanston,  for  Bobert  Adam. 

July  28.— Knioht  BRtrcB,  L.J.--The  oonstraction 
which,  with  regard  to  copyhold  property,  the  Master  of  the 
Bolls  hi  the  case  of  Sonywood  r.  Ihster,  and  in  the  present 
case,  has  put  on  the  stat.  Ski  IfDI.  4,  o.  74,  an  Act  passed 
some  months  before  the  then  execution  of  the  deed  of 
February,  1884,  now  in  question,  appears  to  me  not  tin- 
grammatical,  and  it  ought  therefore  to  be  upheld  unless 
there  is  to  be  ooUeeted  from  tha  whole  el  the  slatete 
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taken  together,  or  from  any  portion  of  it,  a  different  in- 
tention, or  unless  such  an  interpretation  is  likely  to  pro- 
duce mischief  or  general  inconvenience.  My  inference  is, 
that  there  is  not  to  be  collected  from  the  whole,  or  any 
portion  of  the  statute,  a  different  intention,  and  that 
the  reading  adopted  by  the  Master  of  the  Rolls  is  less 
likely  to  cause  general  inconyenience  than  that 
which  the  applicant  contends  for.  I  therefore  adhere  to 
the  decision  of  the  Master  of  the  Rolls,  and  consider  the 
plaintiff's  view  correct. 

TUBNEB,  L.J. — The  principal  point  is,  whether,  under 
the  provisions  of  the  Fines  and  Recoveries  Act,  it  is  neces- 
sary, to  bar  an  equitable  estate  tail  in  copyhold  lands, 
that  the  deed  executed  for  the  purpose  of  hairing  the  estate 
tail  should  be  entered  upon  the  court  rolls  of  the  manor 
within  six  months  after  the  execution  thereof,  if  circum- 
stances admit  of  such  entry.    The  Master  of  the  Rolls 
has  been  of  opinion  that  to  bar  such  an  estate  tail  the 
deed  must,  under  such  circumstances,  be  entered  in  the 
court  rolls  within  the  above-mentioned  period,  and  from 
this  decision  the  case  has  been  brought  before  us  on  ap- 
peal   The  question  would,  of  course,  depend  on  the  terms 
of  the  statute.     [His  lordship  read  the  40th,  41st,  50th, 
53rd,  54th,  and  59th  sections  of  the  statute  8  &  4  Will.  4, 
c.  74.]    The  words  of  the  above  sections  are  sufficiently 
large  to  render  the  provisions  for  enrolment  within  six 
months,  contained  in  the  41st  section,  applicable  to  copy- 
hold estates,  and  disentailing  deeds  of  such  estates  by 
equitable  tenants  in  tail;  nor  do  I  think  that  there  is  any 
distinction  in  the  53rd  section  between  the  lands  and  the 
deeds  disposing  of  the  lands.    Taking,  then,  the  words 
of  the  53zd  section  to  be  sufficiently  Uurge  for  the  above 
purpose,  fuU  effect  must  be  given  to  them,  unless  they 
are  controlled  by  the  context;  but  the  context,  so  far  from 
controlling  them,  seems  to  have  an  opposite  tendency. 
The  54th  section  seems  to  show  that  where  a  distinction 
is  meant  to  be  made  between  freehold  and  copyhold  lands, 
such  distinction  is  expressed.    Indeed,  the  53rd  section 
appears  to  have  been  very  carefully  drawn  with  the  view 
of  meeting  by  express  enactment  the  cases  in  which 
difficulties  were  likely  to  arise  on  the  application  of  the 
previous  clauses  of  the  Act»  leaving  the  general  enact- 
ment that  «  all  the  previous  clauses  shall  apply,  ko.**  to 
operate  in  all  cases  on  which  no  such  diffioultieB  could 
arise.    An  argument  in  favour  of  the  applicant's  case  has 
been  attempted  to  be  drawn  from  the  proviso  at  the  end  of 
the  58rd  section,  giving  priori^  to  subsequent  asBurances 
duly  entered  on  the  court  rolls;  but  it  is  obvious  that  the 
proviso  may  well  apply  to  assurances  duly  entered  during 
Uie   six  months   allowed  for  enzohnent ;  and  there  is 
therefore  no  weight  in  this  argument.     Reliance  was 
also  placed  by  the  applicant  on  the  terms  of  the  59th 
section;  but  even  supposing  the  50th section  did  not  over- 
role  the  59th  section  (as  to  which  it  is  nnneoesBary  to 
give  any  opinion),  there  are  conditions  applying  to  the 
case  provided  for  by  the  latter  section,  which  are  suffi- 
cient to  prevent  any  inference  being  deduced  from  it  in 
favour  of  the  appHcant's  case.    My  opinion,  therefore, 
agrees  with  that  of  the  Master  of  the  Rolls,  and  the 
appeal  must  be  dismissed  with  costs. 

Solicitor,  Waugh. 


L.  J.  July  24,  25;  Aug.  4. 

Febousson  r.  The  London,  Bbiohton,  and  South 
Coast  Railway  Company. 

llaUmay  —  Landi   Clauses   Consolidation  Act,  s,  92  — 

"  Souse," 

The  word  **  house  **  in  the  Lands  Clauses  Consolidation 
Actf  includes  onfy  what  would  pass  hjf  the  oonveyanoe  of  a 
house,  and  does  not  include  a  fCfld  occupied  with  the  house, 
frhich  is  not  necessary  to  the  occupation  of  the  house, 

KNiaHT  Beuoe,  LX,  dissentiente. 

Tliia  was  an  appeal  from  the  Master  of  the  Bolls,  on  a 


motion  for  an  injunction  to  restrain  the  defendants  from 
taking  certain  lands  of  the  plaintiff,  and  for  requiring 
the  plaintiff  to  sell  part  of  the  premises,  the  plaintiff 
being  willing  to  sell  the  whole. 

The  principal  question  was,  whether  a  field  in  front  of 
the  plaintiff's  house,  through  which  the  railway  was  to 
pass,  was  or  was  not  part  of  the  **  house"  within  the 
meaning  of  the  Lands  Clauses  Consolidation  Ad.  The 
premises  occupied  by  the  plaintiff  were  held  under  one 
lease,  from  the  25th  December,  1842,  for  eighty-seven 
years,  under  Sir  Claude  Crespigny,  and  was  one  of  a  row 
of  villa  residences  held  under  the  same  landlord.  The 
facts  of  the  case  appear  sufficiently  by  the  previous  re- 
port, ante  925,  and  by  the  judgment  of  Lord  Justice 
Turner. 

Selwyn,  Q.C.,  and  Marten,  for  the  plaintiffs,  cited 
Orosvenor  v.  The  Hampstead  Junction  .  Railway 
Company,  1  De  G.  &  J.  446,  5  W.  R.  812;  Co.Litt  5  b,  56  b; 
Touchstone,  93;  Doe  v.  Collins,  2  T.  R.  498;  HihonY. 
Hih&n,  11  W.R.  465;  Sparrow  v.  Tlie  Oxford,  Worcester, 
i'  Wolverhampton  Railway  Company,  2  D.  M.  &  G.  94; 
Cole  V.  The  West  London  and  Crystal  Palace  Railway 
Company,  27  Beav.  242;  King  v.  Wycombe  Railway  Com- 
pany, 28  Beav.  104;  Hewson  v.  The  London  and  South- 
western Railway  Company,  8  W.R.  467;  Rarher  v.  The 
North  Staffordshire  Railway  Company,  2  De  G.  M.  &  G. 
94. 

RoU,  Q.C.,  and  J.  H.  Taylor  for  the  defendants, 
referred  to  Cruise's  Dig.  Tit  Deed,  21,  32,  40;  SmUh  v. 
MaHin,  2  WiU.  Saund.  400;  Chambers  v.  London,  Chat- 
ham, and  Dover  Railway  Company,  11  W.  R.  479. 

Aug.  4. — ^Tubneb,    LJ. — ^The   question   in  this  case 
arises  under  the  92nd  section  of  the  Lands  Clauses  Act. 
The  facts  of  the  case  appear  to  be  these.    The  plaintiff  is 
the  lessee  of  a  house  and  land  at  Champion  Hill.    The 
premises  demised  consist  of  a  long  strip  of  land  of  about 
85  feet  wide,  extending  southward  from  a  road  which  was 
formerly  private,  but  which  is  now  a  public  road,  and  of  a 
house  on  this  slip  of  land,  and  of  a  corresponding  slip  of 
land  on  the  opposite,  the  north  side,  of  the  road,  on  which 
there  are  some  trees.    The  demise  is  in  two  parts:  a  de- 
mise of,  first,  all  that  piece  or  paroel  of  ground  situate  in 
the  parish  of  St.  Giles,  in  the  county  of  Surrey,  on  the  south 
side  of  the  new  road,  called  Champion  Park  Road,  bounded 
on  the  north  by  the  New  Road,  and  then  setting  out 
other  boundaries;  ''and  also  all  that  messuage  or  tene- 
ment, together  with  all  other  the  erections  and  buildings 
recently  erected  and  buUt "  on  that  plot  of  land.    And 
then,  secondly,  all  that  piece  or  paroel  of  ground  situate 
in  the  same  parish,  on  the  north  side  of  the  New  Road,  hav- 
ing a  frontage  thereto  of  80  feet,  and  an  average  depth  of 
205  feet,  witii  the  boundaries  of  that  piece  of  land.    Then 
there  are  covenants  in  the  lease — ^first,  a  covenant  on  the 
part  of  the  lessee,  not  to  erect  or  bmld  on  any  part  of  the 
said  piece  of  land  secondly  thereby  demised  (the  piece, 
that  is,  on  the  north  side)  "  any  messuage  or  building, 
coach-house,  stable,  cow-house,  or  other  bmldiug  what- 
soever, save  and  except  a  green-house  or  hot-house,  or  plea- 
sure or  summer-house."    And  then  there  is  a  covenant 
on  the  part  of  the  landlord  not  to  build  upon  the  ground 
or  paddock  on  the  east  and  west  sides  of  the  plot  of 
ground,    any  messuage  or  dwelling-house,  coach-house, 
or  stable,  or  other  erections,  save  and  except  summer- 
houses    or    pleasure-houses,   unless    also   a  church    or 
chapel  at  the  eastern  extremity  of  the  said  ground  or 
paddock,  which  ground  or  paddock  was  delineated  on  a 
plan.    Now,  there  were  corresponding  demises  of  otiier 
strips  of  land,  on  both  sides  of  the  road,  to  other  persons; 
and  it  appears  that  the  strips  demised  to  the  plaintiff  and 
to  some  others  on  the  north  side  of  the  road  have  been 
thrown  together  so  as  to  form  one  plot.    The  plaintiff  in 
his  affidavit  says  that  at  the  time  of  making  the  lease,  and 
until  the  oommenoement  of  the  company's  works,  no  part 
I  of  the  said  land  shown  on  the  plan,  and  therein  coloured 
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(that  iB,  the  land  to  the  north),  was  bidK  upon,  and 
said  trees  oontinned  standing  and  growing  thereon, 
the  whole  of  the  same  was  covered  with  grass  and  tnrf , 
sbz^cl  formed  a  paddock  or  close,  and  was  used  as  a  meadow 
OTT  pasture  land,  and  was  inclosed  by  low  railings,  or  a 
Ixe^ge  with  locked  gates,  and  with  the  said  trees  thereon 
iFoxmed  a  highly  ornamental  frontage  to  the  buildings  of 
t;l:x.e  plaintiff  and  the  other  lessees,  and  that  those  parts  of 
'blie  said  pieces  of  land  which  were  let  to  the  plaintiff  and 
-Uie  other  lessees  were  from  time  to  time  nsed  by  the  plan- 
'bl^F,  and  the  other  lessees  and  their  families,  for  a  cricket 
^iroimd  and  for  recreation.    That  part  of  the  said  piece  of 
l£uid  which  is  comprised  in  the  said  indenture  of  lease 
ifrna  only  taken  by  the  plaintiff  on  lease,  as  aforesaid,  as 
X>curt  of  the  land  of  the  plaintiff's  house,  and  for  the  pur- 
X>O0e8  thereof.    From  the  date  of  the  lease  in  1848  up  to 
tlie  present  time  the  piece  of  land  not  comprised  in  the 
Bsnne  indenture  (that  is,  the  south  side  of  the  road)  had 
l>een  occupied  and  used  by  the  plaintiff  as  and  being  the 
site  of  the  actual  buildings  of  Ids  house,  with  a  back  and 
front  garden.    This  was  met  by  an  affidavit  on  the  part 
of  the  defendants  that  this  land  on  the  north  side  of  the 
xoad  has  been  let  to  a  butcher  for  the  last  six  years,  as  a 
yearly  tenant,  who  has  used  the  same  for  the  purpose  of 
gnudng  his  cattle  thereon.    The  plaintiff,  in  reply  to  that 
affidavit,  does  not  deny  the  fact  of  the  land  having  been 
let  to  a  butcher;  but  says  that  with  regard  to  the  alleged 
Trnderletting  to  John  Green,  the  butcher,  the  plaintiff  had 
allowed  him  from  time  to  time  to  have  the  grazing  of  that 
pacrt  of  his  jxremises  which  is  comprised  in  the  fieM  on  the 
north  side  of  Champion  Park-road,  but  that  John  Green 
had  never  had  the  exohuive  possession  of  the  said  paddock 
or  AMf  or  used  the  same  for  any  other  purpose  than  for 
grasing;  and  that  the  tenants  of  the  other  houses  in  Cham- 
pion Park  had  used  the  same  field  for  recreation,  notwith- 
standing the  use  thereof  by  John  Green ;  that  the  said  field 
was  fitted  to  be  used  as  pasture,  and  thae  the  beauty  there- 
of as  seen  from  the  plaintiff's  booses  was  increased  by  the 
presence  of  sheep  or  oows.    The  defendants,  the  company, 
acquired  this  land  on  the  north  side  of  the  road  for  the 
purpose  of  making  their  railway.  The  plaintiff  contended 
that  if  the  eompany  took  the  land  on  the  north  side  of 
the  road  they  must  also  take  the  whole  of  the  property,  in- 
cluding the  land  on  the  south  side  and  the  house;  and  he 
has  filed  the  present  biU  for  the  purpose  of  restraining  the 
company  from  taking  the  land  on  the  north  side,  without 
at  the  same  time  taking  the  land  on  the  south  side  and 
the  house.    The  Master  of  the  EoUs  was  of  opinion  that 
the  company  were  not  bound  to  take  the  whole  of  the 
premises,  and  he  therefore  refused  an  Injunction.    The 
plaintiff  has  apx)ealed  from  the  order  refusing  an  injunc- 
tion, and  asks  that  it  may  now  be  granted.    The  92nd 
section  of  the  Lands  Clauses  Act  is  in  these  terms:  ''And 
be  it  enacted,  that  no  party  shall  at  any  time  be  required 
to  sen  or  convey  to  the  promoters  of  the  undertaking  a 
part  only  of  any  house  or  other  building  or  manufactory, 
if  such  party  be  willing  and  able  to  sell  and  convey  the 
whole  thereof."    The  question,  therefore,  for  us  is  whe- 
ther the  slip  on  the  north  of  the  Champion  Park-road  is 
or  is  not  to  be  considered  as  j)art  of  the  plaintifTs  house. 
I  regret  to  say  that  we  differ  in  opinion  upon  this  subject. 
The  Master  of  the  BoUa  has  been  of  opinion  that  this 
land  to  the  north  is  not  part  of  the  house;  and  I  agree 
in  that  opinion.    The  principle  which  governs  cases  of 
this  description  was  settled  in  the  case  of  £ord  JRobert 
Orosvenor  v.  The  Hampgtead  Junction  Hailway  Company,  1 
De  G.  &  J.  446, 5  W.  R.  812;  and  the  question  to  be  deter- 
mined is  what  would  pass  under  a  conveyance  of  the  house. 
I  am  of  opinion  that  the  slip  on  the  north  would  not  pass 
under  such  conveyance.  There  are  many  cases  on  the  sub- 
ject— ^many  more  than  were  cited  in  the  argument.    I  have 
looked  into  them.    Most  of  the  early  authorities  are  re- 
ferred to  in  HiU  v.  Grainger ,  in  Plowden,  collected  in  a 
side  note  in  that  case.    Thej  fully  settle  that  the  garden 
and  curtilage  pass  by  the  conveyance  of  the  house.    It 


seems  indeed  never  to  have  been  disputed  that  the  curti- 
lage would  pass.  The  early  cases  seem  to  have  differed 
on  the  question  whether  the  garden  would  pass.  Ulti- 
mately, however,  they  decided  that  it  would.  It  is  imjwr- 
tant,  I  think,  to  consider  the  principle  upon  which  this 
was  80  settled;  and  I  take  it  to  have  been  this,  that  the 
garden  was  matter  of  necessity,  and  not  of  pleasure  to  the 
house.  It  was  so  held  In  the  case  of  Garden  v.  TtuiJt,  In 
Cro.  EHz.  89.  There  was  a  demise  of  a  messuage  to 
which  a  garden  and  curtilage  belonged:  the  whole  were 
joined  tc^ether,  and  inclosed  in  one  wall.  The  garden 
and  curtilage  were  held  to  pass;  for,  as  it  was  said,  the 
curtilage  is  as  parcel  of  the  house,  and  will  pass  by  a 
feoffment.  It  appears  in  "  Boll's  Abridgment*'  that  tiie 
feoffment  ol  the  curtilage,  and  the  curtilage  only,  will 
pass  the  house.  Reverting,  however,  to  Garden  v.  Tuek, 
the  Court,  after  disposing  of  the  question  <m  the  curtilage, 
doubted  whether  the  garden  would  pass,  because  it  was 
said  it  was  a  place  of  pleasure.  Ultimately,  however,  the 
Court  resolved  that  the  garden  would  pass,  because,  as  it 
was  said,  it  is  of  necessity  as  well  as  pleasure.  We  have 
here,  therefore,  I  think,  the  principle  upon  which  a  gar- 
den passes  by  the  conveyance  of  a  house.  When  I  qpieak 
of  the  conveyance  of  a  house,  I  do  not  say  a  word  upon 
the  cases  as  to  the  conveyance  of  a  house  with  the  appur- 
tenances. It  is  the  conveyance  of  a  house  merely;  and 
the  principle  as  referred  to  in  that  case  upon  which  the 
garden  passes  is  this,  that  the  garden  is  of  necessity,  and 
not  of  pleasure  merely.  That  principle  seems  to  me  no 
less  applicable  to  the  question  whether  more  than  the 
garden  can  pass  by  a  conveyance  of  a  house.  It  is  im- 
possible, I  think,  in  this  case  to  say  that  this  strip  to  the 
north  is  of  necessity  or  anything  more  than  of  pleasure 
to  the  house.  I  agree  in  ^e  conclusion  of  the  Master  of 
the  Rolls;  I  think  his  order  refusing  the  injunction  was 
right.  I  need  hardly  add,  that  I  am  fortified  in  that 
opinion  by  the  position  of  this  strip  and  the  use  to  which 
it  has  been  applied,  and  the  fact  of  its  having  been  thrown 
together  with  the  other  strips,  and  let  in  the  mode  repre- 
sented by  the  evidence.  This  motion,  therefore,  I  agreeing 
in  the  conclusion  of  the  Master  of  the  Rolls,  must  be  re- 
fused, but  I  think  the  costs  should  be  costs  in  the  cause. 

Knight  Bruce,  L.  J. — ^I  am  unwilling  to  attribute  to  the 
Legislature  the  intention  of  passing  a  law  subject  to  the 
interpretation  which,  I  need  not  say  with  probable  correct- 
ness, the  Master  of  the  Rolls  and  the  L(»d  Justice  have 
considered  themselves  boimd  to  ascribe  to  it.  I  rqf>eat 
that  I  do  not  so  interpret  the  provisions  of  the  Act  of 
Parliament  in  question ;  but  I  am  of  opinion,  according  to 
its  true  construction,  that  the  plaintiff  is  ^ititled  to  an 
injunction.  The  Master  of  the  Rolls  and  the  Lord  Jus^ 
tioe  being  of  a  different  opinion,  of  course  no  injunction 
must  be  granted. 

Solieitors  for  the  plaintiff,  FenthfuU  ^  Co. 
Solicitor  for  the  defendants,  G,  />.  AtJiby, 


M.B. 


Paskb  ».  Hasblpoot.  July  3,  81. 


Pojcer — Class  consisting  of  two  hranekes — HUlure  of  one. 

A  power  to  P.  to  appoint  hp  will  to  his  wife  alone,  or  to 
her  and  all  or  one  or  more  of  his  children — Held  not  to 
he  gone  by  the  death  of  his  wife  in  his  lifetime, 

Robert  C.  Haselfoot,  by  his  will  dated  the  18th  Mareh, 
1849,  gave  a  legacy  to  trustees  in  trust  to  pay  the  income 
to  Thomas  Theophilus  Paske  during  his  life,  and  after  his 
decease  to  transfer  one  moiety  tlMteof  to  Ann  Padce, 
daughter  of  the  said  Thomas  Theophilus  Paske,  and  the 
other  moiety  *^  to  the  wife  of  him  the  said  Thomas  T. 
Paske  alone,  or  to  her  and  all  or  such  one  or  more  exclu- 
sively of  the  ot^er  or  others  of  the  child  or  children  of 
him  the  said  Thomas  T.  Paske,  !n  such  shares  or  propor- 
tions, at  such  ages  or  times,  and  in  such  manner  or  fcom, 
as  he  the  said  Thomas  TheojAiilms  Fodce  should  l)y  w^ 
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appoint,  and  in  default,  in  trust  for  all  his  children  who 
should  be  living  at  his  decease." 

Thomas  Theophilus  Paske  surrived  the  testator,  and 
died  in  18G0.  His  wife  died  in  August,  1858.  In  No- 
vember, 1858,  he  made  a  will  reciting  the  power  and  the 
death  of  his  wife,  and  appointed  one  moiety  of  the  fund 
to  three  of  his  sons  and  two  of  his  daughters  equally, 
omitting  two  of  his  children.  The  question  was,  whether 
this  appointment  was  good,  or  whether  the  power  was 
gone  by  the  death  of  Mrs.  Paske. 

»Selieyn^  Q.C.^  and  Morris,  for  the  plaintiif,  a  child  not 
includ^  in  the  appointment,  contended  that  the  power 
was  gone.  It  was  the  same  as  a  power  to  appoint  to  one 
or  more  of  the  children  of  A.,  and  to  one  or  more  of  the 
children  of  B.,  which  would  be  gone  if  either  class  ceased 
to  exist  The  donee  might  have  given  the  whole  to  Mrs. 
Paske  had  she  survived,  but  he  could  not  have  excluded 
her  altogether.  They  referred  to  Btade  v.  Beadff  6  Ves. 
744. 

Baggallay,  Q.C,  (  Wichen$  with  him),  eontrd.  The  ob- 
jects of  the  power  were  a  single  class,  consisting  of  two 
members — namely,  1,  the  wife;  and  2,  the  children.  The 
case  was  the  converse  of  Htnt^ton  v.  Houston,  4  Sim.  611. 
They  referred  also  to  Jioi/le  v.  BUhop  of  Peterborough,  1 
Ves.  Jun.  209  ;  Jiichrttsv.  T^ftns,  4  Y.  &  C.  519;  Butcher 
V.  Butcher,  1  Ves.  &  B.  79,  90. 

Jlohhouse,  Q.C.,  for  the  executors. 

/&7wyii,  in  reply,  referred  to  Sug.  Pow.  8th  ed.  416. 

July  3 1  .—The  Master  of  the  Rolls  said  that  the  point 
ou  which  he  reserved  judgment  was  a  short  one,  but  one  on 
which  he  had  felt  some  hesitation.  The  question  resolved 
itself  into  this,  whether  Mrs.  Paake,  in  the  events  which 
iiad  happened,  could  exercise  the  power  at  alL  [His 
Bonoiir  then  stated  the  power  and  the  facts  of  the  case.] 
^e  question  was,  whether,  after  the  death  of  the  wife, 
who  was  an  object  of  the  power— who  was,  at  all  events,  to 
take  something — ^Mr.  Paske  could  exercise  the  power.  After 
considering  the  case  and  the  authorities,  his  Honour  was 
of  opinion  that  the  appointment  was  good.  It  was  settled 
by  a  series  of  cases,  beginning  with  Boyle  v.  Th^  Bishop 
of  Peterborough,  that  the  death  of  some  members  of  a 
class  would  not  prevent  the  exercise  of  a  power  in  favour  of 
that  class.  His  Honour  then  referred  to  Woodcock  v. 
Renneck,  1  Ph.  72,  where,  under  a  power  to  appoint  among 
the  children  of  the  donee,  of  whom  at  the  death  of  the 
testator,  the  donor  of  the  power,  there  were  three,  an  ap- 
pointment to  a  sole  surviving  child  was  upheld.  The 
difficulty  in  the  present  case  was,  that  the  will  expressly 
directed  that  the  appointment  should  be  made  to  a  person 
by  name  as  one  of  the  dass.  But  his  Honour  did  not,  on 
consideration,  think  that  that  would  vary  the  case.  If 
in  Woodcock  v.  Renneck,  the  testator  had  specified  the 
three  children  then  alive  as  objects  of  the  power,  and  had 
added  as  further  objects  such  children  as  they  might  after- 
wards have,  the  result  would  have  been  the  same.  The 
case  of  Homton  t.  Sbutton  was  the  nearest  to  the  present, 
and  must,  he  thought,  govern  it.  There  the  children  and 
not  the  wife  failed,  and  the  appointment  was  held  good. 
The  present  case  was  the  oonrerse  one,  and  the  appoint- 
ment mjut,  aoooxding  to  the  same  rules  and  principles,  be 
held  good. 

Solicitors  for  the  parties,  Ji  Turner;  Hawkins,  Blojoam, 
Jf  Hawkins, 


X.B.  Dallt  v.  Wokham.         July  22, 81. 

Vendor  and  purchaser — Setting  aside  sale  at  undervalue — 

Mistake  as  to  title, 

B,  being  entitled  to  the  revers-ion  of  an  estate  ewpectant 
on  his  wife's  life  interest^  hut  believing  himsejf,  and  being 
believed  by  TK,  an  agent  employed  by  him  to  receive  the 
rents,  to  have  the  fee  in  possession^  sold  it  to  W,  for  an 


annuity,  payable  during  the  lives  of  B,  and  his  wife  and 
the  survivor.  Upon  the  death  of  B.,  a  year  afterwards, 
his  wife,  who  was  his  residuary  devisee,  filed  a  bill  to  set 
aside  tlte  sale.  It  was  proved  that  the  annuity  was  an  in- 
adequate  price  for  tlie  fee  in  possession,  and  that  the  de- 
fendant had  taken  undue  advantage  of  his  position  as 
agent. 

Held,  that,  on  these  grounds,  the  sale  could  net  have 
stood  if  the  vendor  liad  had  the  whole  fee. 

UeUl,  also,  tliat  the  defendant  miglit  have  taken  the  re- 
version,  subject  to  the  plaint ifTs  life  interest,  on  payment 
of  the  annuity  in  full,  but  tJtat  the  Court  tvould  not  appor- 
tion or  allow  a  deduction  from  the  consideration;  and  the 
defendant  declining  to  take  the  reversion  on  these  terms, 
the  sale  was  set  aside  in  toto. 

In  1861  the  plaintiff,  Frances  Dally,  then  the  wife  of 
Frank  Fether  Dally,  was  entitled  for  her  life,  for  her  separate 
use,  to  some  freehold  property  at  Bognor,  the  reversion  in 
which  was  vested  in  her  husband.  The  latter  resided  in 
Guernsey,  and  employed  the  defendant,  William  Eimber 
Wonham,  a  builder,  as  his  agent,  to  receive  the  rents  and 
manage  the  property,  the  net  rental  of  which  averaged  a 
little  over  £40,  and  in  1860  was  £38.  The  defendant 
accounted  for  the  rents  to  the  plaintiff's  husband,  who 
acted  as  absolute  owner  of  the  property,  his  wife's  interest 
being  unknown  or  disregarded  by  all  parties,  and  in  July, 
1861,  he  executed  a  conveyance  to  the  defendant  of  the 
fee  simple  in  possession  of  the  property,  in  consideration 
of  an  annuity  of  £40,  payable  during  the  lives  of  the 
plaintiff  and  her  husband,  and  the  life  of  the  survivor  of 
them,  and  secured  by  the  defendant's  bond.  The  plaintiff 
was  no  party  to  the  deed,  nor  did  she  in  any  way  concur 
in  the  sale,  although  she  was  cognizant  of  it,  and  she 
appeared  to  have  been  ignorant  of  her  title.  The  husband 
died  in  1862,  having  by  his  will  given  to  the  plaintiff  all 
his  property  absolutely. 

The  bill  was  filed  to  recover  the  possession  and  to  set 
aside  the  sale,  on  the  ground  that  the  consideration  was 
inadequate,  and  the  defendant  had  taken  undue  advan- 
tage of  his  situation  as  agent  and  his  knowledge  of  the 
property.  The  plaintiff  was  willing  to  give  up  the 
reversion  on  the  defendant's  paying  to  her  the  annuity 
of  £40,  but  the  defendant  would  not  accede  to  this. 

Selwyn,  Q,C.,  Jessel,  and  Baberts,  for  the  plaintiff. 

Southgate,  Q.C.,  and  Babington,  for  the  defendant. 

July  81. — ^The  Masteb  of  the  Bolls,  after  shortly 
stating  the  facts  and  examining  the  circumstances  under 
which  the  sale  took  place,  expressed  his  opinion  on  the 
evidence  to  be  that  the  price  was  grossly  inadequate  for 
the  fee  simple  in  possession,  that  the  vendor  did  not  know 
its  real  value,  and  the  defendant,  from  his  position,  must 
be  taken  to  have  been  acquainted  with  it.  His  Honour 
then  proceeded — I  think,  therefore,  that  this  sale  could 
not  have  been  upheld  if  t^e  husband  had  possessed  the 
absolute  ownership  of  the  property.  But  that  is  not  so, 
and  this  is  the  question  whidi,  to  my  mind,  makes  the 
case  so  peculiar.  The  first  life  estate  vested  in  the  wife 
for  her  separate  use,  and  this  he  could  not  sell  and  did 
not  sell,  fdthough  it  is  obvious,  as  I  have  already  stated, 
that  all  parties  believed  he  had  the  fee  simple,  and  could 
sell  it  if  he  thought  fit.  It  is  manifest  that  the  plaintiff 
is  entitled  to  be  put  into  possession  of  the  property  for 
her  life.  The  question  is,  what  is  to  be  done  with  the 
reversion  on  the  one  hand,  and  how  the  deed  and  the 
agreement  between  her  husband  and  the  defendant  is  to 
be  dealt  with  on  the  other?  If  the  whole  transaction  be 
set  aside,  the  plaintiff  is  entitled  to  the  fee  simple,  as  ahe 
is  the  sole  devisee  under  her  husband's  will;  and  if  the 
reversion  was  his  to  dispose  of,  it  passed  on  his  death  to 
her  absolutely,  and  in  it  her  life  estate  would  merge.  In 
order  to  consider  how  the  matter  stands  in  this  respect, 
I  have  thought  it  useful  to  consider  how  the  matter  would 
stand  if  the  husband  were  now  alive,  and  the  wife  had 
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enforced  her  right  and  had  taken  poesession  of  the  pro- 
perty, and  if  she  were  now  in  receipt  of  the  rents  for  her 
separate  use,  and  insisted  upon  her  right  to  continue  so 
during  her  life.    What  in  that  case  would  be  the  right 
of  compensation  between  the  husband  of  the  plaintiff  on 
the  one  hand,*and  the  defendant  on  the  other?  It  is  dear 
that  the  husband,  if  he  resorted  to  this  Court  to  reverse 
the  arrangement,  could  not  compel  the  defendant  to  pay 
him  the  annuity  of  £40,  which  was  given  solely  in  con- 
sideration of  the  defendant  obtaining  immediate  posses- 
sion of  the  estate.    I  am  equally  clear  that  the  defendant 
cannot  insist  on  his  right  to  keep  the  reversion  without 
paying  anything  for  it.     It  is  plain  that  it  was  not 
intended  to  be  a  gift;  if  it  had  been  a  purchase,  then 
some  consideration  must  be  paid  for  it    It  is  dear  that 
the  defendant,  if  he  pleased,  might  take  the  reversion, 
which  was  all  the  husband  had  to  convey,  on  paying  the 
consideration  he  had  offered  for  the  whole  estate  in  pos- 
session; but  I  doubt  whether  the  defendant  could  have 
maintained  a  suit  for  the  purchase  of  the  reversion  on 
the  footing  of  making  such  a  deduction  from  the  purchase 
money,  that  is  from  £40  per  annum,  as  the  Court  might 
think  proper,  having  regard  to  the  vfdue  of  the  reversion. 
That  would,  in  fact,  be,  I  think,  making  a  new  and 
totally    different  contract   between  the   parties.     The 
husband  might  reasonably  say,  "  1  thought  I  had  the  fee 
simple,    and    that    was  what   I    intended  to  sell,  and 
nothing    else,    and    I    object   to   sell    the    reversion 
for   the  proportion   of  the  annuity   of    £40  a  year." 
And  if  this  could  not  be  done  against  him,  neither 
could  it   be  done  against    his    representatives.      Even 
where  sales  of   reversions  have  been  completed,    this 
Court  has  frequently  set  them   aside  on  proof  of    in- 
adequate value,  and  it  could  not  consider  a  contract  for 
the  sale  of  an  estate  in  possession  as  a  sale  of  a  rever- 
sion, and  then  compel  specific  performance  of  it  on  terms 
when,  if  it  had  been  actually  carried  into  effect  between 
the  parties  Apon  those  terms,  the  Court  would  have  sot 
it  adde  on  the  ground  of  inadequate  value.    If,  in  order 
to  avoid  this,  the  Court  were  to  attempt  to  fix  the  value 
of  the  revendon,  such  a  proceeding  would,  I  apprehend, 
be  still  more  at  variance  with  the  rules  of  the  Court, 
since  the  effect  of  it  would  be  to  compel  one  man  and 
the  lepresentatiTes  of  another   man   to   enter  into  a 
oontraot  f6r  the  purchase  of  that  which  the  latter  never 
intended  to  sell    I  have  therefore  come  to  the  con- 
clusion tiiat  the  conveyance  and  bond  entered  into  and 
executed  between  Mr.  Dally  and  the  defendant,  and  the 
oontraot  on  which  they  were  founded,  were  wholly  inopera- 
tire,  and  incapable  of  being  enforced  by  this  Court,  and 
therefore  these  two  instruments  must  be  delivered  up 
and  cancelled.    The  defendant  must  be  compelled  to  re- 
Gonv^  the  estate,  and  the  plaintiff  put  in  possession  of 
the  rents  alid  profits  ;  and  an  account  must  be  taken  of 
the  rents  and  profits  reodved  by  the  defendant  since 
the  37th  of  July,  1861,  a-nd  in  taking  such  account  he 
must  be  allowed  all  sums  of  money  properly  expended 
by  him  in  repairs  or  lasting  improvements,  and  must 
also  be  allowed  all  sums  reodved  by  him  in  raspect  of 
the  annuity.    The  plaintiff  must  have  her  oosts. 

Solidtor  for  the  plaintiff,  O,  Beche. 

Sdidtors  for  the  defendants,  Poole  ^  Johnson,  for 
I',  W,  Lanehtiter, 


M.B. 


July  27,  81. 


Thompson  v.  Cabtwbioht. 


Annuity  deed — Enrolment — 58  Geo,  8,  e,  lil^Fraud  of 
eolieitor — Comtruetive  notice. 

By  deed  executed  in  1828,  JF*.  granted  an  annuity  to 
J>.  T.  joined  in  the  deed  to  eeewe  the  annuity  on  an 
ettate  belonging  to  h4m.  The  eetate  woe  at  the  time  iul^ect 
t4f  a  mortgage  created  in  1826,  the  interest  on  which,  added 
to  the  annuity,  emceeded  the  income,  but  T,,  by  the  an* 


nuity  deed,  covenanted  that  it  foae  unincumbered,  M.,  a 
solicitor,  who  prepared  the  mortgage,  and  was  himself  in- 
terested  in  it,  also  prepared  the  annuity  deed  as  solicitor 
for  D, 

Held  il),that  it  must  be  presumed  that  M.  hadfraudur 
lently  concealed  the  existence  of  the  mortgage  from  B.,  and 
that  the  latter  was  therefore  not  affected  by  constructive 
notice;  (2),  that  T,  must  be  considered  as  one  of  the 
grantors  of  the  annuity  within  section  10  of  the  above  Act. 

Held,  therefore,  that  the  deed  fell  within  tite  exception 
in  section  10,  and  did  not  require  enrolment. 

By  indenture  dated  the  11th  of  March,  1828,  made 
between  Francis  Cartwright,  deceased,  of  the  first  part; 
Thomas  Cartwright,  deceased  (his  brother),  of  the  second 
part;  Arthur  Downee,  deceased,  of  the  third  part;  and 
John  Howell,  of  the  fourth  part;  after  reciting  to  the 
effect  tiiat  Thomas  Cartwright  was  entitled  to  a  moiety 
of  certain  freehold  property,  and  an  agreement  for  the 
sale  by  Francis  Cartwright,  to  Downes,  of  an  annuity 
for  a  term  of  years,  determinable  on  lives,  to  commence  at 
£189,  and  to  increase  after  five  years  to  £199,  and  to  be 
further  secured  on  the  freehold  property,  Francis  Cart- 
wright thereby  granted  the  annuity  to  Downes;  and  for 
further  securing  it,  Thomas  Cartwright  appointed, 
granted,  Sec.,  to  Downes,  that  it  should  be  issuing  out  of 
and  charged  ui)on  his  undivided  moiety,  with  power  of 
distress  and  entry,  and  Thomas  Cartwright,  also  at  the 
request  of  his  brother,  granted  the  property  to  Howell, 
for  a  term  of  years,  upon  trusts  for  better  securing  the 
annuity.  The  deed  contained  a  covenant  by  Thomas 
Cartwright  that  the  property  was  free  from  incum- 
brances. The  annuity  was  made  redeemable  on  notice 
being  given  by  Francis  Cartwright.  The  annuity  had 
now  become  vested  in  John  Downes,  and  the  sum  of 
£189  had  been  regularly  paid  by  Francis  Cartwright,  up 
to  1868,  the  grantee  having  agreed  to  accept  that  sum 
instead  of  the  larger  annuity.  John  Downes  now 
sought  to  prove  for  the  value  of  the  annuity  against  the 
estate  of  Francis  Cartwright,  the  testator  in  the  cause. 
The  claim  was  resisted  by  the  plaintiff,  a  creditor^on 
the  ground  that  the  annuity  deed  was  not  enrolled  pur- 
suant to  the  Act  58  C^eo.  iii  c.  141  (now  repealed  by  17  Sc 
18  Vic.  c.  90).  The  question  turned  upon  s.  10  of  the 
Act,  which  enacted  that  the  Act  should  not  extend  to 
any  annuity  secured  on  land  of  equal  or  greater  annual 
value  than  the  annuity,  over  and  above  the  interest  of 
any  sum  charged  thereon,  of  which  the  grantee  had 
notice  at  the  time  of  the  grant,  whereof  the  grantor  was 
seised  in  fee  in  possession,  or  which  he  was  enabled  to 
charge.  The  annual  value  of  the  entirety  of  the  property,  of 
which  Thomas  Cartwright  was  entitled  in  possesdon  to  a 
moiety,  was  £400,  but  at  the  date  of  the  grant  his  moiety 
was  subject  to  a  mortgage  for  £1,000  and  interest, 
created  by  a  deed  of  the  Cth  February,  1828. 
William  Montriou,  a  solicitor,  was  interested  in  the 
mortgage,  and  he  acted  as  solicitor  for  Thomas  Cart- ' 
Wright  in  the  preparation  of  the  mortgage,  and  for 
Arthur  Downes  in  the  preparation  of  the  annuity  deed. 

•7!  Pearson,  tot  the  claimant. — ^The  annuity  had  been 
paid  for  thirty-five  years,  without  question.  The  case 
came  within  the  exception  in  section  10.  The  Act  was 
to  be  construed  strictly.  Assuming  that  Downes  had  notice 
of  the  mortgage,  the  annuity  in  the  first  instance  was  to 
be  only  £189,  and  no  more  had  ever  been  paid.  This, . 
with  the  intevQst  on  the  mortgage,  was  less  than  than  the 
income  of  the  property.  But  there  was  no  evidence  of 
notice  against  Downes,  beycmd  the  fact  that  he  employed 
Montriou  as  his  solicitor.  The  doctrine  of  oonstmotive 
notice  was  not  to  be  extended,  and  was  here  exduded,  as 
it  was  evident  that  a  fraud  had  been  perpetrated  by  the 
solidtor,  who,  although  himself  one  of  the  mortgagees, 
had  caused  Cartwright  to  covenant  that  the  property 
was  free  from  incumbrances.  It  was  quite  plain,  there^ 
fore,  that  they  had  consi^red  together  to  conceal  th» 
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mortgage  from  Downes,  otherwise  the  transaction  wonld 
not  hare  taken  place,  since  the  pecnrity  was  insnfficient. 
Montrion's  conduct  wonld  have  prevented  his  setting  np 
the  mortgage  against  Do\mes.  He  cited  Jones  v.  Smith, 
1  Ph.  244;  Utjfin  t.  Pemberton,  3  De  G.  Ac.  J.  549,  7 
W.  R.  221. 

Eetlierington,  for  the  plaintiff. — ^The  case  is  not  within 
the  exemption.  1.  Thomas  Cartwright,  the  owner  of  the 
property  charged,  was  not  the  grantor  of  the  annuity; 
Francis  Cartwright  alone  covenanted  to  pay  it,  and  re- 
ceived the  purchase-money.  2.  The  case  was  within  the 
ordinary  rule  as  to  constructive  notice.  The  covenant 
against  incumbrances  was  by  Thomas  Cartwright  alone. 
As  to  the  value  of  the  land,  the  income  was  insufficient, 
since  the  annuity  must  be  considered  as  one  of  £199  for 
the  purposes  of  the  Act  He  cited  Danvin  t.  Lincoln^  6 
B.  k  AM.  444. 

F,  Bacon  appeared  for  the  executors. 

Pearson  in  reply. — ^The  argument  founded  on  the  word 
"  grantor  "  was  met  by  Darwin  v.  Hinton. 

July  31. — The  Master  of  the  Bolls  said  that  the 
question  was,  whether  the  deed  was  exempted  from  the 
necessity  of  enrolment  by  falling  within  the  exception  in 
section  10  of  the  Act.  The  annual  income  of  the  property 
exceeded  the  annuity,  the  moiety  of  Thomas  Cartwright 
being  worth  £200  per  annum.  If  his  share  was  free  from 
incumbrances,  as  stated  in  the  deed,  there  was  no  question 
that  it  was  within  the  exception.  But  that  statement 
was  untrue,  as  the  property  was  mortgaged  in  1826,  to 
secure  £1,000  with  interest  at  five  per  cent.  Hence  the 
income,  after  deducting  the  interest  on  the  charge,  was  only 
£150,  which,  though  more  than  the  annuity  of  £139, 
was  less  than  that  of  £109.  The  questions  to  be  decided 
were  therefore,  1st,  whether  the  annuity  was  to  be  con- 
sidered as  £139  or  £199;  2ndly,  whether  Thomas  Cart- 
wright was  the  grantor  within  section  10 ;  and  drdly, 
whether  Downes  had  notice  of  the  charge  when  he  pur- 
chased the  annuity.  Upon  the  first  question  his  Honour 
thought  that  the  annui^  must  be  considered  to  be  of  the 
larger  amount,  for  otherwise  the  provisions  of  the  Act 
might  be  easily  evaded.  He  did  not  say  that  if  the  an- 
nuity were  one  gradually  increasing  in  amount  the 
Court  would  always  treat  it  as  being  of  the  largest 
amount.  The  Court  must  treat  each  case  on  its  own 
merits.  It  might  perhaps  take  the  average  value  of  the 
annuity,  but  in  the  present  case,  in  either  point  of  view, 
it  would  exceed  £150.  Upon  the  second  question,  the 
case  of  Darwin  v.  Hinton  was  conclusive,  and  the  Court 
must  consider  Thomas  Cartwright  as  one  of  the  grantors. 
The  only  zeal  questi(Mi  in  the  case  was  the  third.  The 
question  was,  whether  it  could  be  presumed  that  Mon- 
triou  concealed  the  prior  charge  from  Downes.  The  case 
of  Kennedy  v.  Green,  3  M.  &  K.  699,  established  the  im- 
pcMTtant  principle  that  if  a  solicitor  was  the  actual  per- 
petrator of  ft  fraud,  it  was  reasonably  certain  that  he 
would  not  communicate  it  to  his  client.  As  a  rule,  the 
client  must  be  taken  to  have  notice  of  all  facts  known  to 
his  solicitor,  and  the  burden  of  proof  lies  on  him  to 
show  that  there  was  a  moral  certainty  that  the  soli- 
citor did  not  communicate  it  to  the  client.  How  did 
this  apply  to  Mr.  Downes,  and  had  he  discharged  the 
burden  of  showing  that  he  had  no  notice?  On  the  whole, 
his  Honour  thought  that  he  had.  Mr.  Montriou  prepares 
a  deed  oomtaining  a  covenant  against  incumbrances.  He 
procured  the  execution  of  this  deed  by  the  grantor,  and 
caused  him  deliberately  to  put  his  hand  and  seal  to  an 
assertion  which  was  false  in  fact.  This  amounted  to  a 
solemn  statement  that  there  was  no  charge  on  the  pro- 
perty. It  had  been  well  observed  by  Mr.  Pearson,  that 
Mr.  Montriou  would  have  been  compelled  under  these 
cixoumttanoes  to  postpone  his  charge  to  that  of  Mr. 
Downes,  on  the  ground  that  this  Court  Compelled  a 
Dersen  to  abide  by  his  own  representations,  upon  the 


faith  of  which  another  party  had  acted.  His  Hononr 
was  of  opinion  that  he  must  treat  this  as  a  case  in  which 
it  was  proved  that  Montriou  deliberately  and  purposely 
concealed  the  fact  of  the  prior  mortgage,  and  if  he  did 
so  the  case  fell  within  the  10th  section  of  the  Act,  and 
the  deed  did  not  require  to  be  enrolled.  His  Honour  had 
not  noticed  the  fact  that  the  lesser  annuity  had  been 
paid,  although,  as  far  as  it  went,  that  fact  was  faTtmn^le 
to  the  plaintiff. 

Solicitors    for    the  parties,  Bridget  ^  Son;    Ray   ^ 

Cartwriglit. 


K.B. 


Adsstts  v.  Hives. 


Julys 


Mortgagor  and  nNtrtffogee — Fraud  of  t^UcUor — TUle  deeds 
'— Avoidance  ef  deed  hy  alteratian. 

In  Septemhery  1 858, 8.^  a  solicitor,  having  been  instructed 
hy  H,  to  raise  money  for  him  on  the  security  of  some  free- 
hold land,  obtained  an  advance  from  A,,  and  deposited  the 
title  deeds  with  him  pending  the  eompleticn  of  a  legal 
mortgage.  In  this  and  the  subsequent  transactions  S. 
acted  for  both  parties.  £650  was  at  first  advanced.  It 
teas  afterwards  agreed  that  A,  should  make  a  further  ad' 
vance  of  £200,  but  as  he  had  not  the  money  ready,  that 
sum  was  in  the  first  instance,  in  April,  1859,  advanced  by 
S.  himself  In  April,  S.,  having  procured  the  deeds  from 
A., prepared  a  mortgage  to  himseff  from  H.,  to  whom  he 
stated  that  he  intended  to  pay  A,  off,  and  H.,  without  the 
knowledge  or  authority  of  A.,  executed  the  deed.  8.  con- 
cealed this  mortgage  from  A,,  from  whom  he  fraudulently 
withheld  tlie  real  title  deeds;  and  in  June,  1S59,  he  handed 
to  him  two  forged  documents,  one  a  mortgage  from  H,  to 
A.,  and  the  other  a  conveyance  of  the  property  to  H,,  to- 
gether with  an  abstract.  The  £200  was  afterwards  paid 
by  A.  to  S.  The  latter  raised  money  by  transferring  the 
mortgage  from  H.  to  himself  to  bon&  fide  holders.  He 
was  afterwards  convicted  of  the  forgeries. 

Held,  that  A.  had  acquired  a  complete  equitable  charge 
for  tJte  £850,  which  he  had  not  lost  by  parting  with  the 
deeds,  or  by  the  subsequent  dealings  of  8.,  and  which  he 
was  entitled  to  enforce  subject  to  the  legal  mortgage  vested 
in  the  transferees  of  8.,  and  that  H,  was  therefore  liable 
to  pay  both  mortgages. 

The  mortgage  to  8.,  when  executed  by  H.,  contained 
blanks  for  the  date,  the  day  of  payment,  and  in  the 
parcels,  which  were  afterwards  filled  up  by  & 

Held,  that  this  did  not  invalidate  the  deed. 

In  the  year  1858,  the  def^idant,  Thomas  Hires,  ap- 
plied to  the  defendant,  Joseph  Shaw,  a  solicitor  at  DJerby, 
to  procure  him  a  loan  upon  a  mortgage  of  a  freehold 
estate  at  IDceetone,  in  Derbyshire,  for  the  purpose  of 
enabling  him  to  erect  some  houses  thereon.  Shaw  ae* 
cordingly  applied  to  the  plaintiff,  John  Adsette,  who 
agreed  to  advance  £650,  upon  a  legal  mortgage  in  fee. 
In  this  and  the  subsequent  transactions  Shaw  acted  for 
and  was  trustsd  by  both  parties,  no  other  solicitor  being 
employed,  and  all  the  money  advanced  to  Hives  passed 
through  the  hands  of  Shaw.  On  the  29th  of  September, 
1858,  the  plaintiff  paid  Shaw  £150  as  a  first  histahneat 
of  the  loan,  whereupon  Shaw  delivered  to  him  the  title 
deeds  of  the  estate  by  way  of  equitable  security  pending 
the  completion  of  the  mortgage.  The  remainder  of  the 
sum  of  £650  was  afterwards  paid  to  Shaw  by  the  plain- 
tiff in  instalments,  the  last  of  which  was  to  be  psdd  on 
the  18th  of  February,  1859.  The  mon^  was  paid  over  by 
Shaw  to  Hives  in  instalments,  between  the  1st  of  October, 
1 858,  and  the  1 7th  of  March,  1 859.  After  the  agreement 
for  the  loan  of  £650,  negotiations  took  place  for  a  further 
advance  of  £200,  on  the  same  seourity,  which  the  plain- 
tiff about  the  beginning  of  March,  1859,  agreed  to  ad- 
vance, but  as  he  afterwards  found  it  wionld  be  inoonTenfeiii^ 
for  him  to  advance  this  sum  for  some  months,  it  wa«  ar- 
ranged that  Shaw  should  find  it  in  tiie  tntantiBM,  «nd- 
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the  defendant  aooordingly  reoeiyed  that  sum  from  Shaw 
shortly  after  the  last-mentioned  date. 

On  the  Ist  of  April,  1859,  Shaw  applied  to  the  plain- 
tift  for  the  deeds,  for  the  pnrpose  as  stated  by  him  of 
enabling  him  to  prepare  the  mortgage,  and  the  plaintiff 
accordingly  handed  them  to  him,  upon  his  written  re- 
ceipt and  undertaking  to  return  them  ;  but  none  of 
these  deeds  were  ever  returned  to  him.  Shortly  after- 
wards Shaw  caused  to  be  prepared  and  engrossed  a  deed 
of  mortgage  of  the  said  land  from  Hives  to  himself,  in- 
stead of  to  the  plaintiff,  for  securing  £850,  which  was 
executed  by  Hives  on  the  7th  of  April,  when  the  re- 
maining instalments  of  the  £850  was  paid  to  him  by  Shaw. 
The  latter  at  the  same  time  wrote  Hives  a  letter  stating 
that  he  had  prepared  the  mortgage  in  his  own  name,  be- 
cause the  plaintiff  would  not  advance  moro  than  £650, 
and  that  he  (Shaw)  should,  if  possible,  pay  him  off.  The 
existence  of  this  mortgage  was  concealed  by  Shaw  from 
the  plaintiff,  and  by  a  deed  of  the  6th  of  August,  1860, 
Shaw  transferred  this  mortgage  to  the  defendants,  the 
British  Equitable  Investment  Company,  for  £750,  which 
he  appropriated  to  his  own  use. 

Various  excuses  wero  made  by  Shaw  to  the  plaintiff 
for  the  non-execution  of  the  mortgage,  and  for  not 
returning  the  deeds;  and  ultimately,  in  June,  1859, 
he  handed  to  the  plaintiff  two  forged  documents,  the 
one  purporting  to  be  a  mortgage  from  Hives  to 
the  plaintiff  for  the  £850,  and  the  other  the  convey- 
ance of  the  proi>erty  to  Hives,  together  with  an  ab- 
stract of  title,  and  stated  tiiat  he  required  the  re- 
maining title  deeds  for  the  present,  but  that  he  would 
very  shortly  rotum  theuL  He  at  the  same  time  caused 
the  plaintiff  to  sign  a  memorandum  that  £200  of  the 
£850  belonged  to  him.  This  sum  was  afterwards  paid  to 
Shaw  by  the  plaintiff.  The  plaintiff  frequently  applied 
to  Shaw  for  the  rest  of  the  title  deeds,  but  was  put  off 
by  evasive  roplies. 

In  1862,  upon  the  discovery  of  the  forgeries  committed 
by  Shaw,  criminal  proceedings  were  instituted  against 
him,  and  he  was  sentenced  to  fifteen  years'  penal  servi- 
tide. 

There  was  some  conflict  of  evidence  as  to  how  far  Hives 
was  oognizaut  of  or  sanctioned  the  arrangements  be- 
tween the  plaintiff  and  Shaw.  Hives  stated  that  he  had 
no  direct  negotiation  with  the  plaintiff,  and  that  he 
dealt  with  Shaw  exclusively,  leaving  him  to  arrange  with 
the  plaintiff  as  to  who  was  finally  to  have  the  mortgage. 
It  appeared,  however,  that  he  had  had  several  visits 
from  the  plaintiff  during  the  negociation,  at  which  there 
was  some  discussion  as  to  the  amount  and  particulars  of 
the  loan.  Hives  also  stated  that  on  several  occasions 
prior  to  April,  1859,  Shaw  had  told  him  that  he  was 
making  the  payments  partly  out  of  his  own  money; 
that  he  (Hives)  never  authorised  the  deposit  of  the  deeds 
with  the  plaintiff;  and  that  on  the  8th  of  February,  1859, 
he  signed  an  agreement  declaring  that  he  had  deposited 
them  with  Shaw  as  security  for  Ms  advances.  The  com- 
pany were  bond  fide  mortgagees  without  notice  of  the 
plaintiff's  claims,  but  he  sought  to  impeach  the  deed  of 
Ainil,  1859,  under  which  they  claimed,  on  the  ground 
that  when  executed  by  Hives,  the  date,  except  the  year, 
and  the  day  of  payment  in  tiie  proviso  for  redemption, 
were  left  blank,  and  there  were  also  blanks  for  the  names 
of  the  tenants  in  the  parcels ;  that  these  blanks  were 
afterwards  filled  up  by  Shaw,  who  inserted  the  date,  8th 
of  ApriL 

The  bill  prayed  a  declaration  that  the  plaintiff  was 
entitled  to  a  mortgage  for  £850,  and  offered,  if  neoes- 
saiy,  to  redeem  the  company. 

8o%Kt\gatey  QX.^  and  Je$tel,  for  the  plaintiff,  contended 
that  the  mortgage  to  Shaw,  which  he  had  transferred  to 
the  company,  was  void  at  law,  by  reason  of  the  deed 
having  been  altered  by  the  mortgagee  after  its  execution 
by  the  mortgagor.    The  filling  in  the  date  was  not 


material,  as  the  deed  operated  from  the  time  of  deliverr^ 
but  the  other  alterations  were  important.  The  rule  Ol 
law  was,  that  any  alteration  in  a  material  part  of  a 
deed,  made  by  a  grantee  after  execution  by  the  grantor 
vitiated  the  deed.  It  was  not  open  to  the  grantee  to 
discuss  the  materiality  of  the  alteration :  Pigofi  case, 
0>ke  27;  Davidson  v.  Cooper,  13  M.  &  W.  348;  Hud$o}h 
V.  Jievett,  5  Bing.  368;  Maekintoih  v.  Hay  dan.  By.  k  M. 
862;  HihblewhUe  v.  M*MoHne,  6  M.  &  W.  200.  [The 
Mabtsb  of  the  Bolls  referred  to  Doe  d.  Lenis  v.  Biny- 
ham,  i  B.  &  Aid.  672.]  They  also  argued  that  whether  the 
deed  was  good  or  bad,  nothing  had  occured  to  deprive  the 
plaintiff  of  the  security,  and  that  the  mischief  that  had 
occurred  was  owing  to  the  carelessness  of  Hives,  who  was 
the  person  who  ought  to  suffer. 

Selwyn,  Q.C,  and  Shebbeare,  for  the  company,  were  not 
heard. 


The  Master  of  the  Bolls  said  he  had  no  doubt  thi^ 
was  a  perfectly  good  deed.  He  should  not  go  into  the 
questions  of  nicety  as  to  the  effect  at  law  of  alterations 
in  deeds,  but  he  would  not  be  the  first  to  hold  that  where 
a  mortgagor  left  blanks  for  the  date  for  the  period  of  re- 
demption (which,  as  a  matter  of  course,  was  six  months 
from  the  date),  and  for  the  names  of  the  tenants,  and 
those  blanks  were  afterwards  filled  up  in  accordance 
with  the  intentions  of  the  parties,  that  was  such  an  act 
as  to  affect  the  legal  validity  of  the  deed.  In  Doe  d. 
Lewis  V.  Bingham  material  alterations  were  made  after 
some  of  the  parties  to  the  deed  had  executed  it;  but  the 
Gourt  there  held  (and  it  consLsted  of  very  distinguished 
judges)  that  the  deed  was  nevertheless  a  perfectly  good 
deed.  [His  Honour  then  read  a  passage  from  the  judg- 
ment of  Bayley,  J.,  and  proceeded.]  The  date  of  the 
deed  could  not  be  filled  up  until  after  execution,  for  some- 
thing at  the  last  moment  might  prevent  its  execution, 
and  the  proviso  for  redemption  must  be  filled  in  to. 
oorreapond.  He  was  of  opinion  that  the  deed,  notwith- 
standing the  blanks  were  filled  up  subsequently  to  the 
execution  by  the  mortgagor,  was  a  good  deed  at  law,  and 
the  neoessaay  consequences  would  follow. 

BaggaUay,  Q.C,  and  B.  JC  Karslake  for  KiveB. — ^The 
question  was,  which  of  two  innocent  persons  waste  suffer 
by  the  frauds  of  Shaw.  The  latter,  after  he  obtained  the 
mortgage  from  Hives,  held  it  as  agent  or  trustee  for  the 
plaintiff,  and  the  plahitiff  ought,  therefore,  to  bear  the 
consequences  of  Shaw's  dealings  with  it,  in  which  Hives 
had  been  in  no  way  instrumentaL  The  plaintiff  ought 
not  to  have  been  satisfied  with  Shaw's  excuses  for  the 
non-return  of  the  deeds.  It  had  been  said  that  Hives 
was  not  justified  in  executing  the  mortgage  to  Shaw  in- 
stead of  to  the  plaintiff;  but  it  was  shown  that  Shaw  was 
a  solicitor  of  great  experience  and  supposed  respecta- 
bility; that  Hives  was  told,  and  that  it  was  the  fact,  that 
part  of  the  money  was  advanced  by  him;  and  it  would  bo 
a  dangerous  thing  to  hold  that  under  such  ciroumstances 
a  mortgagor  was  not  justified  in  executing  a  mortgage  to 
the  solicitor. 

The  Master  of  the  Bolls  said  that  this  was  a  pain- 
ful case,  the  question  being,  which  of  two  innocent  per^; 
sons  was  to  bear  the  loss  occasioned  by  the  fraud  of  a 
third  party;  but  upon  the  facts,  which  were  not  in  diepute, 
the  plaintiff  was  entitled  to  a  decree.  The  law  applicable 
to  the  case  was  clear.  The  ciroumstances  of  the  equita- 
ble mortgage  to  the  plaintiff,  and  the  legal  mortgage  to 
Shaw,  must  be  kept  distinct.  He  considered  it  proved 
that  Hives  knew,  at  the  time  the  plaintiff  was  making 
his  advances,  that  money  was  to  be  raised  by  Shaw  on  the 
securitgr  of  the  deeds,  and  that  they  were  delivered  by  him 
to  Shaw  for  that  purpose,  and  that  he  also  knew  that  the 
plaintiff  was  advancing  money  to  the  amount,  in  the 
first  instance,  of  £650.  His  Honour  considered  that  when 
the  deeds  were  deposited  with  the  plaintiff  by  Shaw,  as 
agent  for  Hives,  a  complete   equitable  mortgage  wa? 
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creatdL  The  plaintiff  wm  now  entitled  to  enforoe  tbst 
BoaaiHj  against  HiTes,  on  oonditioii  tluit  when  Virm  r^ 
deefited  han,  he  delireied  up  the  deeds  to  hte.  Thta  he 
ooold  do  alter  he  had  redeened  the  oompany.  Buppoae 
that^  afker  an  eqoitable  mort^a^,  the  mortgager  execotod 
a  legal  mortgage,  the  legal  morfegagee,  if  with  notiee  of 
the  prior  ehai^,  was  bound  bj  it;  otherwise,  the  equita- 
ble mortgagee  ooold  only  enf oroe  his  seeuiity  hy  redeem- 
ing the  second  mortgage.  That  was  the  differenoe  here. 
Then  wae  a  good  equitable  mortgage  to  the  plaintill 
Then  Shaw,  as  agent  for  bot^  parties,  wrote  to  Hires,  and 
said  he  waa  going  to  pay  off  the  plaintiff,  and  that  the 
mortgage  waa  therefore  to  be  in  his  name.  How  ocmld 
tha*  diwiifge  the  eqidta)^  mortgage?  Or  why  ooold 
not  the  plaintiff  have  fQed  a  bill  to  enloroe  it  the  nest 
day?  Shaw  ooold  not  be  justified  in  preparing  a  mort- 
gage to  himself,  because  he  intended  to  pay  the  plaintiff 
off.  It  was  argued  that  the  relation  of  trustee  and  cestui 
que  iruit  was  creaAed  by  the  mortgage  to  Shaw,  hut  the 
tnoteeship  wae  only  a  ooBstrootiYe  one.  When  a  man 
paid  another  £100,  to  he  given  to  A.  B.,  the  person  who 
reeeired  the  moi^y  became  a  oonetmetiTe  tmsfcee  for 
A.  B.y  bat  was  in  bo  other  aeue  a  troaleei  Here  Hires 
eaeonted  a  mortgage  to  Shaw,  witfaoat  any  anthoriiy 
ftom  the  plaintiff,  ^law  raised  money  on  it,  having 
obtazned  Ute  deeAi  by  Iraod  from  the  phuntlfl.  Hires 
had  enabled  Shaw  to  raise  that  money,  wMeh  he  nmt 
ther^ore  pay.  But  that  did  not  disdiarge  tiie  mortgage 
to  the  plaintiff.  Hires  had  enteied  iato  one  oontraot 
to  gire  the  plaintiff  an  eqvitahle  mortgage,  and  anofeer 
to  gire  a  legal  mortgage  to  Shaw^  He  ooold  no*  by  ttet 
derive  the  plaintiff  of  hismfOtgage,  and  therefoie,  when 
the  eqoitable  mortgagee  got  back  the  deeds  by  paying  off 
the  prior  ofaarge,  he  was  entitled  to  enforce  his  mortgage. 
His  Honour  was  oi  opinion  that  aHhoogh  it  was  a  hard 
case  on  Hires,  the  plaintiff  was  enticed  to  a  deeree  for 
the  omeant  doe  to  him. 

Solidtort  for  the  parties— TF.  f  JET.  P.  Sharp,  for  J. 
Smith;  and  ff,  Gover  and  Scott  ^  Ch.,  for  ffviik  and 
Uddowei, 


He  Maycock.*  ^uly  21. 

13  ^  ta  net,  a,  10«, «.  195—84  ^  25  Vict,  c.  134,  #.  185— 
Mmnhruipft  fight  t»  alUnvanoe  9ui  of  §$ta4e, 

Wliere  a  danhmpt  hat  petitioned  the  Ccmrtt  and  has 
produced  assets  sufficient  to  pay  a  diridtnd  of  more  than 
15#.  in  the  pound,  and  a  deed  is  stibsequently  eseeouied 
"under  the  185fA  section  of  the  Banhrupt&y  Act,  1861,  for 
a  winding-up  out  of  court,  the  bankrupt  is  net  entitled  as 
of  right  to  the  statutory  alXtmance  provided  for  hy  the 
lOBth  section  cf  the  Bankrupt  Lem  Consolidation  Act, 
1849;  and  where  the  bankrupt  is  charged  mth  offences 
nhieh,  under  the  12  ^1^  Vict,  would  hate  led  t&  the  re- 
fusal of  the  certificate,  the  Court  refltsed  an  t^Ueation 
for  altomtncs. 

This  was  an  implication  by  the  bankrupt,  Mayoock, 


allowanee  to 


under  an  unrepealed  sectwB  el  the  Baahmpt  Law 
solidation  Act,  1849  (the  19Mb>,  lor  on 
him  c<  10  per  esttk  open  the  amoent  of  assets 
under  his  eatate. 

Chidley  (solicitor),  who  appeared  for  the  applicant, 
said  the  bankrupt  came  to  this  Court  upon  his  own  peti- 
tion, with  assets  sufficient  to  pay  a  diridend  of  more  than 
fifteen  shillings  in  the  pound.  The  trade  assignee  and 
the  creditors  subsequently  came  to  a  resolution  under  the 
185th  section  of  the  Bankruptcy  Act,  1861,  for  a  stay  of 
proceedings  under  the  bankruptcy,  and  for  the  liquida- 
tion of  the  estate  out  of  Court;  and  on  the  7th  inst.  the 
bankrupt  was  desired  by  the  s(^citor  to  the  trade  aasigiiee 
to  execute  a  deed  with  a  riew  to  the  oartying  out  of  the 
arrangement  proposed  by  the  creditors,  llie  bankmpt 
executed  the  instrument  accordingly,  in  the  absence  of 
his  solicitor.  It  now  appMO^  that  no  prorision  was 
contained  in  the  deed  for  the  allowance  to  the  bankropt 
of  the  per-centage  to  which  he  would  hare  been  entitled 
under  the  195th  section  of  the  Bankrupt  Law  Consolida- 
tion Act,  1849,  if  his  bankruptcy  had  proceeded  and  he 
had  duly  obtained  his  order  of  discharge.  Chidley  said 
that  no  complaint  was  made  agaiint  the  soHcrftor  fmr  tibe 
assignee;  it  was  only  asked  that  the  iiitereat  of  the  bank- 
rupt should  be  protected. 

Mr.  Commissioiier  Holbotd. — It  dose  not  appear  from 
the  ptoeeedftnga  that  we  hare  arrired  at  tb«  oomplete 
exeeution  ef  the  deed;  the  matter  is  Just  short  of  that. 


Ingle  (solicitor),  for  the  assignee,  admitted  that  it 
at  his  instance  that  the  bankrupt  executed  the  deed;  he 
(Ingle)  requested  him  to  sign  it. 

Hr.  CofarariasioDcr  HoiAOTD. — ^I  thinkit  weold  he  fair 
that  the  bankropt  shoold  hare  the  hen^t  of  tte  ttoto- 
toiy  aUowanot,  as  he  we«ld  il  his  bankm^tey  had  pro- 
ceeded. But,  at  the  same  time,  the  present  a^lieation  is 
rather  pvematoie;  the  deed  has  not  yet  been  completely 
exeeoted.  The  Court  has,  howerer,  oomplete  power  orer 
the  deed  of  arrangement  to  say  that  it  ia  reasonable  or 
otherwise;  and  where  a  bankrupt  produces  assets  suffi- 
cient to  entitle  him  to  the  statotoiy  aUowanoe  if  the 
bankruptcy  had  proceeded,  I  think  it  would  be  fair  that, 
onder  the  deed  in  this  ease,  the  oreditom  should  gire  the 
bankropt  the  benefit  ol  the  aUowanoe,  I  know  that  I 
ooold  not  Mtloroe  tiie  payment  as  in  bankruptcy;  I  ooold 
only  do  it  in  an  indixeot  way;  for  before  I  deehuDod  that 
the  deed  was  completely  exeeoted,  and  before  I  aimolled 
the  bankruptcy,  I  should  say  it  would  be  reasonable  to 
idlow  the  bankrupt  an  equiraknt. 

With  this  expression  of  hfe  Honour's  opinion  the 
matter  stood  over,  in  order  that  Ingie  might  eommoni- 
cate  with  the  creditors  and  team  theft  tiewa  en  the 
subject. 

Sobeequently,  it  was  rejpresented  by  Reed,  for.  the  as- 
signees, tiiat  the  conduct  of  the  bankrupt  had  been  such 
as  to  disentitle  him,  under  the  Bankropt  Law  Consolida- 
tion Act,  to  a  certificate,  and  on  that  ground  the  ereditoia 
objected  to  any  money  aUowance  being  made  out  of  the 
estate. 


Mtai^M 


*  Before  Mr.  Commissioner  Holbot0. 
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Mr.  Commissidner  BotillOYB  saad  li»l^ 
circumstances,  he  could  xlel  htterfete^ 

Application  rfffused. 


(mder  those 


s: 


INDEX 


TO 


NAMES  OF  CASES  REPORTED  IN  VOLUME  XI. 


House  op  Lords,  kc. 


Chancery,  &c. 


Chancery,  &c. 


KOVSE  OF  LOBBS. 


Atkinson  v.  Holtrj 

Betts  T«  Menzies                        ^ 

544 
1 

CroflBley  t.  Dixon 

Elliott  T.    The   North-Eastem 

716 

Railway  Co. 
Fiaher  ▼.  Brierley     . 
Ckmniil  V.  MaoaliRter 

604 
404 
486 

Holxoyd  v.  Marshall 
Ma«y  T.  Lloyd 
Hoorhonse  y.  Lord    . 

171 

484 
637 

Peek  V.  The  North  Staffordshire 

Railway  Co. . 
Be^r.  ▼.   The    Wardens  of  the 

1028 

Saddlers' Co. 

1004 

Wan  V.  Cockerell      . 

442 

Walsh  ▼.  The  Secretary  of  State 
for  Lidia      .... 

823 

PRIVY  COUHOIL. 

Abraham  t.  Abraham 

905 

Beaoon  Life  and  Fire  Assurance 

Co.  T.  Gibb    .... 

194 

Betts' Patent,  Re 
BnUen  v.  A'Beckett . 

221 
955 

Daniel  v.  Trotman    . 

717 

The  "Florence  Nightingale"    . 
The  "  Maeander  "      . 

542 
542 

The"Malvina" 

570 

Great  Western  Railway  of  Ca- 

nada Y.  Braid 

444 

T.  Fawoett    .... 

444 

Long  V.  The  Bishop  of  Cape 
Town 

900 

Norton's  Patent,  Re;    Ex  parte 

Salt 720 

Salt,  Ex  parte  ....  720 

Trigge  v.  Layallee    .        .        .  404 

Williams  t.  Byrnes  .         .        .  487 


GHAKOBBT  AHD  BAHKETTPTCT. 

Absalnm  t.  Oethin  .  .  .  832 
Acker's  Tmsts,  Re  .  .  .182 
Adams  y.  Sworder  .  .  .  560 
Adsetts  y.  Hives       .  .1092 

Agricnltnrist  Cattle  Assurance 

Co.,  Re  .        .        .  830,    886 

Albo'a  Trust,  Re       ...      80 


Alexander,  Ex  parte 
Alfreton  District  Friendly  So- 
ciety, Re 
Almaok  y.  Horn 
Anchor  Company's  case 
Anonymous 
Anonymous,  Re 
Anonymous,  Re 
Anonymous,  Re 


Y. 


846, 


Rail- 


Arnold,  Ex  parte 

Arnold  y.  Thomson  . 

Ashwin  y.  Burton     . 

Attorney-General  y.  Charles 

Attorney-General  y.  The  Con- 
seryators  of  the  Riyer  Thames 

Attorney-General  y.  The  Con- 
seryators  of  the  Riyer  Thames 

Attorney-General  y.  Etheridge 

199, 

Attorney-General  y.  The  Metro- 
politan Board  of  Works 

Attorney-General  y.  The  Port- 
reye,  Aldermen,  and  Bur- 
gesses of  Ayon      .        .  709, 

Attwater,  Re    . 

Bacchus  y.  Gilbee 

Bainbridge  y.  Kinnaird 

Baker,  Re 

Baker  y.  The  Metropolitan 
way  Co. 

Banks  y.  Braithwaite 

Barber's  Will,  Re      . 

Barker  y.  Piele 

Barnes  y.  Robinson 

Bashford  y.  Cann 

Basket  y.  Skeel 

Bate,  Ex  parte 

Bates,  Re 

Battersea  Park  Acts,  Re; 
parte  Arnold 

Batty  y.  Hill    . 

Beale's  Assignment,  Re 

Beauclerk,  Re 

Bedford  and  Cambridge 
way  y.  Stanley 

Beeston  y.  Marriott 

Beesley,  Re 

Bell,  Ex  parte;  Re  Lafarest 

Benthal,  Re 

Bernard  y.  Dayies    . 

Bicknell  y.  Bicknell 

Biddulph  y.  The  Vestry  of  St. 
George,  Hanoyer-square  524, 


Ex 


Rail- 


924 

801 
505 
204 
602 
810 
881 
988 
603 
793 
52 
103 
253 

408 

163 

927 

820 


1050 
127 

1049 
608 
792 

18 

298 

1056 

658 

276 

1037  ' 

1019 

417 

768 

793 
745 
705 
208 

139 
896 
878  i 
738 
220 
48 
657 

739 


Bidwell's  Settlement,  Re 

Bingley  y.  Marshall 

Birtles'  Settled  Estotef*,  Re 

Blackford  y.  Wooley 

Blake  y.  Peters 

Blakeley,  Re     . 

Blcnkam,  Re    . 

Bodger  y.  Bodger      .        .    80, 

Bolding  y.  Lane 

Bonfield  y.  Grant 

Bonfield  y.  Haspall 

Bousfield  y.  Lawford 

Bowen,  Re 

Bowen  y.  Pearson 

Box,  In  re 

Braham  y.  Bustard 

Brandon  y.  Brandon 

South  Eastern  Railway  Act  . 
Brayo,  Baroness,  Ex  parte 
Bristowe  y.  Ncedham 
British     ProYident    Assurance 

Society;  In  re  Grady's  case  . 


In  re  The 


161 
1018 
739 
478 
409 
656 
804 
160 
386 
275 
297 
842 
607 
819 
945 
1061 

63 
883 
926 

385 


Re  Lane 


.  1014 


Re  Orpen      .        ,        .        .741 

Broad  y.  Selfe          .        .        .  1036 

Broke,  Lord,  Ex  parte       .        .  505 

Bromley  y.  Williams         .         .  392 

Brown's  Trust  Estate,  In  re      .  19 

Brumpfit  y.  Hart      ...  53 

Buckland  y.  Gibbins         .        .  483 

Bull  y.  Hutchons      .         .         .  866 

BuUmore  y.  Willyams       .         .  606 
Bury  y.  Bedford        .         .         .973 

Bush  y.  Cowan          .         .         .  395 
Butler  y.  Berridge;   Butler  y. 

Albert  Assurance  Co.    .        .  446 

Byron's  Estate,  Re            .        .  790 

Caddick  y.  Cook        .        .        .  395 
Cameron's  Coalbrook  Co.,  Re; 

Hunt's  case  .        .        .         .  655 
Canceller  y.  Cancellor       .        .  16 
Capps  y.  The  Norwich  and  Spald- 
ing Railway  Co.    .        .        .  657 
Cast!e,  Re         .        .        .        .113 
Cardiff  Coal  and  Coke  Co.  (Li- 
mited), Re    ....  1007 
Casson  y.  Roberts     .        .        .  102 
Catholic  Printing  and  Publish- 
ing Co.  y.  Wyman         .        .  49 

899 

Chambers  y.  The  London,  Chat- 
ham, and  DoYor  Railway  Co.  47' 


1096 


INDEX. 


Chancery,  kc. 


Ghakceby,  &c 


Chapman's  "Will,  Re 
Charlton  v.  Coombes 
Chipchase,  Ex  parte 
Chowne  v.  Baylis 
Clark,  Re 

V.  Malpas 

V.  Watkins 

Clarke,  Re 

V.  Leach 

V.  Macintosh 


504, 


253, 

227* 
183, 

Cole.  Re   . 

Ex  parte.     Re  Attwater  . 

Colyer  v.  Colyer      37,  355,  587, 

Commercial  Discount  Co.  In  re 

Conver's  case    . 

Cooke  V.  Williams     . 

Cook,  Ex  parte 

Cookes  V.  Cookes 

Cockney  v.  Anderson 

Cooper  V.  Gortling    . 

Copeland  v.  Webb     . 

Cornwall  Railway  Co.,  Re 

Gary  v.  The  Thames  Ironworks 
and  Shipbailding  Co, 

Catching  v.  Basset    . 

(Jotterell,  Ex  parte    . 

Coventry  v.  Barclay 

Coventry  v.  Coventry 

Cowen  V.  Phillips     . 

Cox  v.  Stephens 

Cox  V.  Wright  . 

(vranswick  v.  Pearson 

Cross  V.  Cross   . 

Crosse's  Will,  Re 

Crofiskill  V.  Bower    . 

Crossley  v.  Stewart  . 

Grossman  v.  The  Bristol  and 
South  Wales  Union  Railway 
Co 

Currie,  Ex  parte  .     46, 

Gust  v.  Middleton     . 

Dally  v.  Wonham      . 

Darner  v.  Portarlington    . 

Damley,  Earl  of,  v.  The  London, 
Chatham,  and  Dover  Railway 
Co 

Davidson  v.  Wood    .        .561, 

Davies  v.  Davies 

V.  Huguenin 

V.  Nixon 

Davis  V.  Turvey 

Day,  Re 

De  Beaavoir,  Ex  parte 

Do  Brassao  v.  3Iartyn 

De  TableyX  Lord,  Settled  Ea- 
tates,  Re       ...        . 

Dicker  v.  Clarke        G35,     766, 

V.  Matthews     . 

Dobson,  Ex  parte      .        .100, 


Domville  v.  Taylor  . 

Donoaster  Permanent  Benefit 
Building  Society  . 

Downes  v.  Jennings 

Downham,  £z  parte.  Re  Down- 
ham      

Drakeford  v.  Drakeford    . 

Drew  v.  Lackett 

Drinkwater,  Re        .        .         . 

Dudley  and  West  Bromwich 
Bailing  Co.,  Ex  parte.  Re 
Hopkins        .... 

DtindiM  T.  Hurray    . 

Dunn  T.  Snowden    . 

Dunstable  Railway  Co.,  Re 


578 

1038 

11 

o 

878 

251 

319 

871 

351 

652 

i»8y 

127 
1051 
353 
416 
504 
1015 
871 
628 
931 
134 
505 

689 
197 
2,  13 
892 
868 
706 
929 
870 
229 
797 
396 
411 
636 


981 
676 
456 
1090 
611 


388 

791 

1040 

1040 

62 

679 

47 

321 

1020 

936 
870 
614 
330 
100 
796 

469 
522 

677 

977 

843 

14 


676 
369 
160 
383 


Chancery,  kc 


Durham  v.  Crackles . 
Eaton  V.  Hewitt 
Edelsten  v.  Edelsten 
Edwards  v.  Broughton 

V.  Harvey 

V.  Williams 

Ellice  v.  Roupell(l) 

(2) 

Ellison  V.  Thomas 

Emmerton,  Re;  Maskell  v.  Far- 

rington  .... 

English  and  Irish  Church  and 

University    Life    Assurance 

Society,  Re  .         .  225, 

Eno  V.  Tatam  .        .277, 

Era  Assurance  Society,  Re  204, 

Co.,  Ex  parte 

Ernest  v.  Weiss 

V.  Partridge 

Fairhead,  Re     . 

V.  Southee 

Fane  v.  Richards 

Farrant  v.  Blanchford      .  178, 

Faulkner  v.  Llewellin 

Felkin  v.  Lewis 

Fergusson  v.  London,  Brighton, 

and  South  Coast  Railway  Co. 

925, 
Field's  Estate,  Re     .         .         . 
Fire  Annihilator  Co.,  Re  . 
Firth  V.  Bush 
Fishmongers'  Co.,  Ex  parte 
Fleetwood,  &o..  Railway  Co.,  Ex 

parte 

Floyer  V.  Bankes  (I) 

(2)  .         . 

Forbes  v.  Tanner 
Ford,  Re 
Ford  V.  Tennant 
Forster  v.  Davis 
■  V.  Banner 

V.  Harvey  (1) 

(2)         .        . 

Fox,  Ex  parte  .        .  651, 

Frampton  v.  Webb   . 

Firth  V.  Forbes 

Fuller  V.  Taylor 

Fryer  v.  Wood 

Gadbury,  Re     . 

Garrett  v.  Lancefield 

Gashion,  Re      ...         . 

Gibbons  v.  Snape 

Gibbs  T.  Daniel 

Gibson  t.  The  Hammersmith 

Railway  Co 

Gilbert  v.  Lewis 

Giraud,  Re        ...        . 

Gladstone  v.  Musurus  Bey  (the 

Turkish  Ambassador)    . 
Gladstone  v.  The  Ottoman  Bank 
Gleaves,Re       .        .        .        . 

T.  Paine 

Godfrey  t.  Godfrey  . 

Godoy,  Re         .        .        .        . 

Goodwin's  Settled  Estates,  Re  . 

Gosling  v.  Gosling    . 

Gossip  y.  Wright 

Gowing  T.  Morsberry 

Grady's  case     .... 

Graham  t.  Wiokham 

Graves,  Re        ...        . 

Great  Northern  and  Midland 

Coal  Co.,  Re  .    46, 

Great    Western    Railway  Act, 

Re 


*>T'i 


138 

76 

328 

1038 

330 

561 

579 

679 

oG 

127 


681 
4/0 
320 
59 
206 
715 

1021 
739 
624 
294 

1065 
981 


1088 
927 
654 
611 

81 


871 
630 
708 
414 
846 
324 
813 
742 
899 
899 
577 

1018 
4 
632 
104 
896 
869 
810 

1087 
653 

299 
223 
607 

180 

460 

553 

273 

664 

988 

64 

97 

632 

851 

385 

1009 

968 

676 

603 


Great  Western  Railway  Co. 
v.  The  Metropolitan  Railway 
Co. 


Griffles  V.  Griffles 
Gurney  v.  Gumey    . 
Hakwill  V.  White     . 
Hales,  Re;  Hales  y.  Cox 
Hall  V.  Barrows 
Hauslip  V.  Kittow     . 
Harding,  Ex  parte 
Harms  y.  Parsons 
Harris  y.  Harris 
Hatfield  Cask  Co.,  Re 
Henley,  Thurgood,  &  Co 

Re  The  Inspectorship  of 

head  &  Co.     . 
Hennessy  y.  Bray 
Hewitt  y.  Hewitt 
Hibon  y.  Hibon 
Hill,  Re     . 

Hoare's  Trusts,  Re    . 
Hodgson  V.  Bibby     . 
Holden  v.  Ramsbottom 
Hooke  V.  Hooke 
Hooper,  Re 
Hopkins,  Re     . 
Hotten  y.  Arthur 
Howard  y.  Chaffers  . 

V.  Robinson 

Howells  y.  Jenkins 
Hudson,  Re 
Hughes  V.  Jones 
Hunt  y.  Neve 
Hunt's  case 


586, 


Be 


Hurd  V.  Hurd 
Hutchinson  y.  Smith 
Ingram's  Trust,  Re 
Ives,  Re   . 
Izod  y.  Izod 
Jaoomb  v.  Knight 
Jearrad  y.  Tracey 
Jefferys  y.  Smith 
Jenner  y.  Morris 
Jennings,  Re    . 
Jerrad  v.  Spioer 
Johnson  v.  Wyatt 
Jones  y.  Southall 

y.  Thomas 

Josephs,  Re 

Keeler's  Mortgage  Trust, 
KeUy.  Nokes  . 
Kemp  y.  Bum  . 
Kennedy  v.  May 
Keynsham  Co.,  Be 
King,  Re 

y.  Bellord 

Knight  y.  Gary 
Lacon  y.  Liffen 
Laf arest.  Re     . 
Lambe  y.  Orton 
Lambert  v.  Turner 
Lane,  Re  . 
Lamie  y.  Crush 
Laver  v.  Fielder 
Lawrence,  Ex  parte 
Leake's  Trusts,  Re 
Leather  Cloth  Co.  y 
Leather  Cloth  Co. 

y.  Hirschfield 

Leohmere  v.  Clamp  . 

v.  Brotheridge 

Leigh  y.  Birch 

Lett,  Re.  Ex  parte  Tosland 


62, 

,   Re'; 
Fair- 


296, 


686, 


226, 


136, 
684, 


American 


706 
481 
943 
659 
609 
331 
525 
762 
99 
250 
451 
971 


1021 

1053 

849 

455 

930 

181 

629 

303 

105 

180 

576 

934 

1057 

1057 

1050 

441 

898 

986 

665 

655 

50 

417 

980 

578 

452 

812 

97 

479 

943 

683 

634 

852 

247 

50 

1008 

62 

978 

278 

358 

928 

748 

900 

254 

474 

788 

1043 

61 

1044 

275 

245 

705 

852 

931 
933 

83 
818 
554 

1& 


INDEX. 


1097 


Chancery,  &c. 


Chancery,  &c. 


Chancery,  &c. 


lAle  Assurance   Treasury,  Re; 

Pepper's  case 
Xiiyerpool  Tradesman's  Loan  Co. 

Xjittlewood  v.  Collins 

XJewelljn,  Re  . 

Xiodge  v.  Pritchard  .         .  532, 

Xiondon  Bridge  Acts,  Re.  £x 
parte  The  Fishmongers*  Co. 

Xfondon  and  North  Western  Rail- 
way Co.,  Re.  £x  parte  Baro- 
ness Braye    .... 

London  and  South  Western  Rail- 
way Act,  Re  .        .        . 

l^nergan  v.  Stourton 

Ijonsdale's  Settled  Estates   410, 

liuoas  V.  King  .... 

Uudbrook,  £z  parte 

macintosh  v.  Clarke  .  183, 

macintosh  v.  The  Great  Western 
Railway  Co.  ... 

mcCulloch  Y.  McCulloch   . 

ItfcVeagh  v.  Croall   .         .  385, 

Idadden  y.  Ikin 

Hiare,  Re  . 

Siarsh  v.  Peacocke 

DCarshall  v.  Baker 

Bfartin  v.  Whitmore 

Maiyport  and  Carlisle  Railway 
Co.,  Re  .        .        .  410, 

Haskell  y.  Farrington 

Hf  ason  Y.  The  Stokes  Bay  Pier 
and  Railway  Co. 

Hf  assey  y.  Massey 

Matthews  y.  Palmer 

Y.  RecYes 

Haunder  y.  Lloyd 

Maunsell  y.  The  Midland  Great 
Western  Railway  (Ireland) 
Co. 

Maycock,  Re 

Maxwell's  Trust,  Re 

Meredith's  case 

Mortens  y  Haigh 

Messageries  Imperiales  y.  Baines 

Metters  y.  Brown 

Middlebrook  y.  Bromley 

Mid-Kent  Railway  Co.,  Re;  Ex 
parte  Bate 

Mills  Y.  Barlow 

Miller,  Re         ...     80, 

Millett  Y.  DaYey 

Minima  Organ  Co.,  Re 

Molesworth  y.  Snead 

Moore  y.  Walter 

Y.  Moore 


Morgan,  Ex  parte;  Re  Pennell 

Re  Wood- 
house            .... 

Y.  The  Great  Eastern 

Railway  Co.  ... 

Mortimer  y.  Mortimer 

Mosely  Green  Coal  Co.,  Re  551, 

Moses  Y.  Taylor 

Moss  Y.  Syers  (1) ,    . 

C^)     .       .      . 

National  Assurance  and  luYest- 
ment  Association,  Re 

■  ProYident  and  Invest- 

ment Association  y.  Carstairs 
Credit'  and  Exchange 


Co.,  Re 
Keale,  Re 
Needham  y.  Oxley 


820 
131 
887 
220 
1086 

81 


333 

54 
984 
507 
818 
1006 
653 

788 
504 
457 
2 
804 
277 
78 
334 

607 
127 

80 

19 

610 

528 

141 


Nesbitt  Y. 


.,  M.P. 


768 
1094 
480 
416 
792 
822 
744 
712 

417 
351 
874 
176 
530 
934 
713 
790 
1048 

316 

662 

740 

677 

81 

1046 

1047 

2,13 

866 

Iffl 
441 
745 
852 
552 


Nesbitt  Y.  Berridge  .        .        .446 
NcYe  Y.  Pennell  .        .986 

Newman  y.  Selfe      .        .         .     764 
Nickisson  y.  Cockill  .  353,  1082 

Noel  Y.  Noel     .         ...  588,     792 
North  Eastern  Railway  Co.  v. 

Crossland  ....  83 
North  Wheal  Exmouth  Mining 

Co.,  Re  .  .  .  .58 
Norton,  Re  ...  .  442 
Nossatti  Y.  Jefferson  .  058,  841 
Nowell,  Re  .  .  .  658,  89G 
O'Brien  Y.  Lewis  318,  716,  873 
Ogden  Y.  Fossick  .128 
OUyc,  Re  .  .819 
Orpen,  Re  ...  .  741 
Page,  Re 684 


Paget  Y.  Huish 

Paine,  Ex  parte,  Re  Gleavos     . 

Palairet  y.  Carew 

Parker  y.  White 

Y.  Nickson    .         .533, 

Parke's  Trust,  Re     .        .        . 
Parker's  Trust,  Re   . 
Partfaigton's  Trust,  Re      . 
Partridge  y.  Smith   . 
Paske  Y.  Haselfoot   . 
Patch  Y.  Shore 

Y.  Ward 

Pawley  y.  Colyers 
Pearoe  y.  Graham 
Pearson  y.  Cranswick 

-,  Re      «... 


636 

553 

449 

683 

635 

.     655 

.     937 

.     160 

.     714 

.  1089 

.     142 

.     185 

.  1051 

.     415 

.     229 

.     874 

.     766 

.  1048 

748,     820 

586,  1016 


Pelley  y.  Basoombe  . 

Pennell,  Re 

Pepper,  Re 

Perks  Y.  Stothert 

Peto  Y.  The  Brighton,  Uckfield, 

&c..  Railway  Co.    .  .     874 

Phillips,  Ex  parte  ...  54 
-^—  Y.  Gutteridge      .  12 

Phillipson  Y.  Kerry  .  .  1034 

Phoenix  Life  Assurance  Co.,  In 

re 984 

Pince  Y.  Beattie  .        .979 

Plumstead  Water  Co.,  Re,  Ex 

parte  Harding  ...  99 
Ponsardin  y.  Stear    .  .    926 

Portarlington  Y.  Damer  .611,  869 
Postgate  Y.  Barnes  .  .  .  356 
Powis  Y.  Matthews  .  .  .  662 
Pownall  Y.  Graham  ...  60 
Pratt  Y.  Bull  .  .  .82,  295 
Price  Y.  Ley  ....  899 
Price  Y.  Salusbury    .        .         .  1014 

Y.  Ley      ....     475 

Prideaux  y.  Lonsdale  .531,  705 
Pritchard  y.  Palmer  .         .610 

Proud  Y.  Proud  .  .  ,  101 
Piyor  Y.  Pryor  .        .     873 

Pugh,  Re  .        .         .762 

Queen  Camel,  Vicar  of ,  Re  .  503 
Randfield  y.  Randfield  .    847 

Rawlings,  Re   .  •     11>     157 

Rede  y.  Oakes  ....  795 
Reed  y.  The  Dom  Pedro  North 

del  Rey  Gold  Mining  Co.  .  935 
ReeYe  y.  Whitmore  .  .  .  834 
RcYeley's  Settled  Estates,  Re  .  744 
Richards  Y.  Millett  .  .  .  1035 
Roberts,  Re      .        .        .        .562 


Robinson's  Will,  Re 
RockaU  Fishing  Co.,  Re 
Rolfe  Y.  Gregory 
Rolfe  Y.  Perry 


.  1035 

.   84 

.  1016 

367,  674 


Rose  Y.  Sharrod 

Rowlatt  Y.  Easton 

Rowley,  Re       ...        . 

Ruck,  Ex  parte.   Re  Wickcndcn 

Rucker  y.  Scholefield 

Rudge  Y.  Weedon 

Rugby  and  Stamford  Railway 
Co.,  Re  ...        . 

St.  Paul's,  Dean  and  Chapter 
of,  Ex  parte  .... 

St  Sepulchre's,  Vicar  of.  Ex 
parte    ....  3U8, 

St.  Thomas's  Hospital,  Re 

Sanderson  y.  Stoddart 

Sandf ord  y.  Sandford 

Sarazin  y.  Hamel 

Saunders  y.  Warton 

Saxon  Life  Assurance  Society 
Re        .        .        . 

Scammell  y.  Light    . 

Scheile  y.  Brakell     . 

Scholefield  y.  Lockwood 

Scholefield  y.  Redf  cm 

Scott  Y.  Scott    . 

Scott  Russell  Y.  The  London, 
Chatham,  and  DoYer  Railway 
Co 

Selby  Y.  Bowie  .        .  559, 

Sellar  y.  Griffin 

Serjeant,  Re     ...        . 

Sharpies  y.  Adams   . 

Shepiard  y.  Brown 

Sheppard's  Trusts,  Re 

Shettle,  Re 

Shrewsbury,  Earl  of,  y.  The 
North  Staffordshire  Railway 
Co 

Shrimpton  y.  Shrimpton  . 

Simpson  y.  Fogo 

Simpson  y.  The  Scottish  Union 
Fire  and  Life  Insurance  Co. 

Singleton's  Estate,  Re.  Ex 
parte  the  Fleetwood,  &c.,  Rail- 
way Co.         ...        . 

Sisson  Y.  Giles  .  668, 

Snowdon  y.  The  Metropolitan 
Railway  Co.  ... 

Smit^,  Re         .... 

Smyth  and  Arnold's  Estates,  R« 

Sanghurst,  Re  . 

Southampton,  Isle  of  Wight,  and 
Portsmouth  ImproYed  Steam 
Boat  Co.  (Limited)  y.  Pinnock 

South  DeYon  Railway  Co.,  Re  . 

South  Eastern  Railway  Co.'s 
Act,  Re         .... 

Spier,  Ex  parte 

Springate,  Re  ... 

State  Fire  Insurance  Co.,  Re 

746,  1011 

Meredith's  case ;  Conyer's  case    416 


45, 


356 
767 
297 
126 
137 
819 

333 

482 

456 
1018 
275 
336 
326 
276 

59 
83 
796 
555 
453 
766 


988 
606 
583 
203 
450 
162 
60 
158 


742 

61 

418 

459 


871 
971 

386 

1006 

860 

194 


978 
605 

63 

1008 

219 


Webster's    case;    Whiting's 

case 
Stearic  Acid  Co.,  Re 
Steele  y.  Cobb 
Stephens  y.  Workman 
Sterne  y.  Beck 
Steyenson  y.  Abington  (1) 
(2) 


687, 


Stiff,  Re 

Stockport  District  Waterworks 
Co.  y.  The  Mayor  of  Man- 
chester .... 


226 
980 
298 
603 
791 
936 
986 
U 


156 


1098 


INDEX. 


Chakcebt,  kc. 


Common  Law. 


Common  Law. 


Stockton  and  Darlin^^n  Bail- 
way  Co.,  Be  ,        .410, 

Strange  v.  Fooks 

Suffolk,  Earl  of,  v.  Sir  G.  C.  Lewis 

Sutton,  Re;  Sutton  v.  Rees 

Swainston  v.  Clay    .        .301, 

Swift  V.  Swift 

Sykes  v.  Sheard 

Tappley  t.  Sheather 

Tarbottom  v.  Earle 

Terry,  Ee 

Thorp,  Re 

Thin,  Re 

Thomas's  Will,  Re 

Thomas  v.  Jones 

Thompson  v.  Bowyer 

T.  Cartwright  . 

▼.  Thompson    . 

Thornton  v.  Kendall 

V.  M'Eewan 

Thurgood  y.  Cane     • 

Tiel,Re 

Tilleard  &  Co.,  Re     .        .        . 

Re        ...        . 

Timpson  y.  The  London  and 
North-Western  Railway  Co.  . 

Tinsley  v.  Lacy 

Topham  y.  DtJce  of  Portland    . 

607, 

Tosland,  £z  parte     . 

Torquay  Bath  Co.,  Bo 

Towsey  v.  Groves 

Town^end,  Lord  George,  Bo    . 

Tracy  v.  Smith 

Troop  V.  Bicardo 

Tuckey  y.  Henderson 

Tuokniss  v.  Alexander 

Tumbull  Y.  Woolfe 

Turner  v.  Burkenshaw 

Tylden's  Trust,  Be 

Tynte  v.  Hodge 

T^rrwhitt  y.  Tyrwhitt 

Unity  General  Assuranoe  Asso- 
ciation, In  re 

Van  Grutten  y.  Digby 

Van  Noppen,  Be       .        .        . 

Ventilation  and  Sanitary  Im- 
proYoment  Co.  y.  Edelsten    , 

Vernon  y.  Earl  Man  vers 

Vidler,  Ex  parte 

Wainewright  y.  Sewell 

Wall  Y.  Hall     . 

WaUaoe  Y.  Auldjo     .        .  797, 

Walmesley  y.  Foxhall 

Walsham  y.  Stainton 

Ward  V.  Ghrimes 

Warner  y.  Smith      .        .  203, 

Warwick  and  Worcester  Bail- 
way  Co.,  Be;  Ex  parte  De 
BeauYoir       .... 

Waterloo  Life,  ko.,  Assurance 
Co.       ...        .  134, 

Watkins  Y.  Weston   .        .196, 

Watney  y.  Wells 

Waugh,  Be 

Waugh  Y.  Wren 

Webb  Y.  De  BeauYoisin 

Webster's  case . 

Webster  y.  Genner   . 

Wedmore  y.  The  Mayor  of  Bris- 
tol 

Weeks  y.  Howard 

Welch  Y.  Sparks 

Weld  V.  The  South  Western 
BailwayCo.  , 


607 
983 
521 
413 
811 
334 

1014 
12 
680 
113 
763 
924 
276 
242 
975 

1091 
797 
352 
140 
297 
361 
476 
764 

558 
876 

813 

15 

653 

252 

194 

458 

1014 

1013 

938 

55 

851 

869 

52 

409 

355 
230 
193 

013 
133 
113 
560 
298 
972 
792 
771 
794 
392 


321 

159 
408 
228 
879 
244 
132 
226 
943 

136 

79 

477 

448 


Wellesley  y.  Momington  .  .  17 
Wells  Y.  Maxwell  .  .  678,  842 
Wensley,  Ex  parte ;  Be  Wensley  241 
West  Silver  Bank  Mining  Co., 

Be 394 

Westminster  Bridge  Act,  Be  398,  456 
Wetherell  v.  Wetherell  .  .  274 
Wheeler,  Be  .  .  .  .988 
Whiting's  case  .         .         .226 

Whitmore,  Ex  parte  .        .1006 

Whitney  Bailway  Co.,  Be  .  1015 
Wickenden,  Be  .  .  .126 
Wilcoxan  v.  Wilkins  .  .  808 
Wilkins  v.  Sibley      .         .        .897 

v.  Jodrell     .        .        .588 

Willenhal  Chapel  of  Ease,  Re  .  850 
Williams's  case  .  .  .  204 
Williams  Y.  WiUiams  .  .  635 
Willyams  v.  Bullmore  .  ,  606 
Wilson,  Be  .  .  .  100,  330 
Wilson's  Estate,  Be  .  295,     712 

WUts,  Somerset,  and  Weymouth 

Bailway  Co.,  Be  .  .  .  605 
Windover  y.  Smith  .         .     323 

Winckworth  v.  Winckworth  .  15 
WoUheim,  Be  ...     128 

Woodhatch  v.  Freeland  .  .  398 
Woodhouse,  Be  .  .  .316 
Woodward  v.  Woodward  .  .  1007 
Wright  Y.  Wilkin  .  .  253,  851 
WyUie  Y.  Pullen  .  .  .  1081 
Yetts  Y.  Palmer  .  .  .765 
Young  Y.  Davics  .  .  .  452 
Youngv.  Neill  .        .        .1052 


COMMOK  L4W. 

Ackroyd  v.  TOie  Overseers  of 

Gildersome  ....  264 
Adams  y.  Mackenzie  .  .  342 
Allen  Y.  Clark  ....  304 
Allen  Y.  Smith  .  .  .440 
Allwood  Y.  Heywood  .  .291 
Anonymous  .  .  .  .293 
Appleton's  Articles,  In  re.  .  35 
Attack  Y.  Bramwell .  .  .309 
An  Attorney,  In  re  -  .  .  208 
An  Attorney,  Ex  parte  .  •  780 
Attorney-General,  The,  Y.  Brack- 

enbury  and  Others  .  .  380 
Attorney-General  v.  Gardner  .  878 
Attorney-General  v.  Wyndham.  185 
Arbor  v.  Fussell  ...  26 
Ashpitel,    Executor    of  James 

Peto,  Y.  Bryan  .  .  •  279 
Aubert  v.  Gray  .  .  .27 
Bailey  y.  Edwards  .  .  .  266 
Balnea  v.  Swainson  .  .  .946 
Banbury  v.  White  .  .  .786 
Bancroft  y.  Greenwood  .  .  349 
Banks  v.  Goodwin  .  •  .  309 
Barker  y.  Highley  .  .  .908 
Barker  y.  Lindholt  .  •  .68 
Barnard,  Thomas,  In  re    .         .341 

Y.  Burroughs  and  Wife .     241 

Batterbury  v.  Vyae  .  .  .891 
Beaufort,  The  Duke  of,  y.  Ash- 

bumham.  The  Earl  of  .  .  267 
Behn  v.  Bumess  .  .  .  496 
Bellamy  v.  Saull  .  .  .800 
Benham  v.  Wetherell  .  .  66 
Betts  Y.  Menzies  ...  88 
Biddulph  v.  Goold  .  .  .882 
Bingham  y.  Corbitt .        .        .232 


Binks  Y.  The  South  Yorkshize 
and  Biver  Dun  KavigstSon 

Company 

Birks  Y.  AUison 

Blades  v.  Higgs 

Blake  y.  Thirst 

Blasco  Y.  Fletcher 

Blyth  and  Tyne  Bailway  Cosn- 
pany  and  Wilson,  In  tiie 
matter  of      .        .         •  • 

Bouillon  et  Compagnie  y.  Liiptc»i 

Bradley,  John,  In  re 

Braithwalte  y.  Marriott   • 

Brampton  y.  Beddoes 

Brightley  v.  Norton 

Britian  v.  The  Bank  of  London 

Brown  y.  Local  Board  of  Health 
of  Holyhead 

Brown,  In  the  matter  of,  y.  Iion- 
don  and  North-Westem  BaH^ 
way  Co. 

Brown  y.  Turner 

Bruce  y.  Jones 

Buckley  y.  Gross 

Budge  Y.  Parsons 

Burgess  y.  Wickham 

Burland  y.  The  Local  Board  of 
Health  for  Hull   . 

Bumard  v.  Haggis  . 

Bush  Y.  Martin 

Caine  y.  Coulson 

Calcutta  and  Burmah  Steam 
Navigation  Co.,  The,  v.  De 
Mattos.  De  Mattes  y.  The 
Calcutta  and  Burmah  Steam 
Navigation  Co.     . 

Camberwell,  Churchwardens  of 
St.  Giles,  The,  y.  The  Justices 
of  Surrey  and  B.  May  . 

Campbell  v.  The  Mersey  Docks 
and  Harbour  Board  .    • 

Campbell  v.  Spottiswoode 

Chamberlain  v.  The  West-End 
of  London  and  Crystal  Palace 
Bailway  Co. 

Chambers  v.  Miller  . 

Chartered  Bank  of  India,  Aus- 
tralia, and  China,  In  re  the, 
v.  Bich         .... 

Castellain  y.  Thompson.  Thomp- 
son Y.  Castellain  . 

Chowne  y.  Parrott  • 

Clay  Y.  Boberts        .        , 

Clayton  v.  Best 

Clerk  of  the  Peace  for  the 
County  of  Somerset  y.  Parish 
of  Shipham 

Chichester  v.  Mure  • 

Cockbum  v.  The  Erewaah  Canal 
Co 

Cockrill  Y.  Sparke    . 

Cole  Y.  The  HuU  Dock  Co. 

Collins  Y.  Cliff 

Combe,  Boyce,  In  the  matter  of, 
and  the  London,  Chatham, 
and  Dover  Bailway  Co. 

Constable  v.  Nicholson 

Coombs,  In  re 

Cook  Y.  Sherwood 

Cook  V.  Lister 

Cooke  Y.  Bell   . 

Cooper  Y.  Asprey 

Cooper  Y.  The  Board  of  Works 
for  the  Wandsworth  District 

Corcoran,  In  the  goods  of 


n 

ic 

Tl 


550 
STl 
4^ 
424 

33 

W4 

107^ 

23$ 


lOU 


362 
569 


472 

?36 


830 
147 

C19 

888 


283 

34 
42<< 
284 
7«6 


441 
6»8 
lU 
59J 
369 
732 
C4I 

646 
241 


INDEX. 


1099 


Oomfov  IiAw. 


CoumtmhAw. 


CoMMoif  Law. 


'O-amwtSL  r.  fiaaden 


▼.  The  Lord  Mayor,  Alder- 
xnen,  and  Common  Conooil 
of  tbe  Cii7  <^  hm^om 
Oareeke,  In  re  . 
Orlpps  v.  Hartnoll    • 
Oaroft  T.  Tbe  Lcmdon  and  Korth 
Western  Bailway  Componj  . 
OzT>s9  T.  WatU 
!D«tilej  y.  De  Fries  .     . 

X>ctTi8  Y.  Bowen 
I>Aiw^Qn  T.  Tan  Sandaa   . 
XXay  ▼.  Bather 
X>eaii  T.  Millard 
T>eiiton  t.  Marahall 
I>e^liurBt  T.  Kershaw 
X>ickin8on  v.  Angell 
X>iin8dale  v.  The  London,  Brigh- 
ton, and  South  Coast  Rail- 
way Co       ...        . 
I>ickBoii  T.  The  Earl  of  Wilton 
X>ixon  T.  The  Qneen 
I>reflBer  Y.  Bosanqnet  116, 

Y.  Norwood 

'X>Toitwioh  Union  y.  Woreeeter 

TJnion         •        •        •         * 

XSarle  y.  Manghan    . 

SastemConnties  Railway  Co.  y. 

The  OYerseers  of  Or^  Am- 

weU 

Baton  Y.  Worman.   In  the  mat- 
ter of  an  Attorn^ 
Sdwazda,  Sz  parte 
Bdwards  y.  Soanteook 
SYaaa  ▼.  Botterill     . 
SYerest»  In  re 
Falkaer  y.  Earle 
Farawtortb  y.  Hyde    . 
Fawoett  y.  The  OYerseers  of 

SorlYen  Tentergabe 
FelthoBse  y.  Bbidl^ 
Festing  y.  Taylor     • 
Fi^  Y.  Mernson     . 
Fisenden  y.  Leyy 
Fisher  y.  Hahn 
Flookb  Y.  Marriott   . 
Flynn  y.  Perkins     • 
Forbes  y.  Smith 
Ford  Y.  A|per    . 
Foster  y.  Fost^  and  Berridge  . 
Fowkes  Y.  The  Manchester  and 
London  Life  Assurance  Asso- 
ciation 
Fiean  y.  Sargent 
Fredericks  y.  Payne 
Freeman  y.  Read     . 
Freeman  y.  Springhand 
Oambart  y.  Ball 
Garbutt  Y.  Simpson 
Gardiner  y.  Jelliooe 
Gas  Consumers,  The  Great  Cen- 
tral, Company  y.  Clarke 
Gay  Y.  Mathews  89, 

Genial  Furnishing  Oompony  y. 

Venn 

Gibbon  y.  Budd 
Gibbins  y.  Buckland 
Gunlet,  In  re    . 
GloYer  Y.  Persigny   . 
Gorton  y.  Hall 

GoQgh  Y.  Eyerard    •        .        • 
Gray  et  Ux  y.  PuUen  and  Hub- 
Ue       .        .        .        .        . 
Green  y.  Bartlett     . 
Griffin  Y.  Dighton    . 


87 


M9 
234 
953 

d60 
210 
376 
262 
516 
675 
913 
268 
ZU 
667 


729 
865 
68 
840 
624 

668 
911 


694 

26 
754 

38 
621 

114 
807 

788 

689 

429 

70 

478 

t59 

843 

121 

95 

574 

1078 

799 


622 
808 
86 
602  1 
700 
699 
751 
999 

128 
922 

766 
626 
880 
210 
146 
281 
702 

616 
884 

804 


Griffitkes  ▼.  PoMKMi  .    m 

Hahihan,   Jndgmei*  Oceditor; 

Woonan,  JndgMMai  Debtor; 

Carter,  Garnishee.      la  the 

matter  of  an  attaoiunflnt  lor 

debt 10 

Hales  Y.  The  London  aad  North 

Western  Railway  Oonpany  .  856 
Hales  Y.  Steyenson  .      i»,    962 

Hall  Y.  Crawley  .         .844 

Hall  y.  Lund  ....  271 
Haneook  y.  Austia  .  .  .  883 
Hardcastle  y.  Jones  ...  86 
Hardman  Y.  Booth  .  .  .  289 
Hargseave  ▼.  Taylor  .    562 

Harris's  Artklea,  In  re  .      36 

Harrison,  Ex.  parte  .  .  .  467 
Hart  y.  Duke  ....  75 
HarUaad,  P.  O.,  ice  Y.  Jukea  •  619 
Hartnell  y.  The  Ryde  Conuni*- 

sioners  ....    968 

Hawldaa,  Hw  Bey.  J<Aa,  and 

HeniyBioiiardfieymMir,Inre  694 
Hawley  y.  Sentanee .  •  .  311 
Haywaid^s  Axtiolea,  la  re  .  67 

HaywardfEzfttrte.  lavePndl.  269 
Haywood  y.  Mower  .        •  169 

Hebdony.Weet  .  .  .423 
Hermann  r.  fienesdnl  184 

HiUy.  Topper.  .  .  .784 
Hodgkinaon  y.  Boaor  775 

Hodgson  y.  Little     .  .782 

1 y.  Wightman      .        •    674 

Holden  y.  Holden  .  .  .487 
Holdsworth  y.  Barshaw    .  738 

Holland  y.  Russell  .  .  .757 
Hopkim  Y.  Hitohoook  .     597 

Horrocks,  In  re,  y.  The  Metee- 

politan  Railway  Company  .  910 
Howarth  y.  Brown  .  .  .  270 
Hopper  y.  Warburton  .  .  384 
Howells  y.  Wyna  .  .  .  807 
Hulls  y.  Estoourt  .  .  .672 
Hyde  y.  Graham       .  .     119 

— —  y.  Palmer  .  .  .  488 
nderton  y.  Caatriqae  .  .755 
Ingelbadi  Y.  Nichols  .  .  697 
lonides  y.  The  Uniyersal  Marine 

Insurance  Ce.  •  .  .  858 
baao  Y.  Boulnois  .    841 

JTaoomb  y.  Dodaon    .  .     808 

JTardine  y.  Leathley  .        .     482 

Jay  Y.  Amfdilett  ...  75 
Jedkyss  y.  Gaisford  and  Thiing  854 
Jones  y.  Young        .  .  1079 

Johnson,  Ex  parte  .  .  •  620 
Jonassohn  y.  Yx>ung         .  962 

Josling  y.  Kingeiord  .  .  877 
Keloey  y.  Stupples   .  .121 

Kennedy  y.  Broun  and  Uxor  .  284 
Kerkia  Y.  Jenkins   .  .    618 

Kilshaw  y.  Jukes  .  .  .  690 
Kimberiey  t.  Allefnt  .     767 

King  Y.  Rand^      .  .  1031 

Knapp  y.  The  London,  fihathagn, 

and  Doyer  Raihragr  €o.  .  890 
La  Banoa  Narionalf,  Sede  di 

Torino,  y.  Hamburger  .  .  1074 
Lanyon  y.  Smith  .  •  •  665 
Larohin  y.  Ellis        .  .281 

Lawrence  y.  Todd  .  •  .  885 
Leakey  y.  Lucas  .  .  •  689 
Leyenon  y.  Lane  and  Sterne  .  74 
Limpas  y.  Hie  London  General 

Omnibas  Co.        •        .        .     149 


Look  w.  MatUiewa    .        • 
London  Dock  Oa.  v.  The  FmAA 

of  St.  Paul's,  ShadweU 
London  and  Pnmaeial  Txorir 

dent  Society  y.  Ashton 
Lonsborough,  Lord,  y.  Foster   . 
Lyons  y.  Knowlea    • 
M'Murray  y.  Wright 
Maitland  y.  Mackinnon    . 
Manchester  South  Janctioa  and 

Altringham  Raalaray  Co.  y. 

FuUarton     .        .        .         . 
Marsh  y.  Lowder     . 
Marshall  y.  Goadby 
Marshall    y.    Tke    UUmrate 

Steam  Nayigation  Co.  . 
Martin  y.  Granger  . 
McEyoy  y.  Bent 
M'Intyre  y.  Belcher 
Measoat  y.  Fimrigaw 
Mersey  Dock  Board  and   tiie 

Freight  of  the  Ship  "Din 

Manin,"  In   the  aMbter  (of 

the 

• 

Metropolitan   BaUw^  Co.   y. 

Tumham      .... 
Metters  y.  Brown     •        •        • 
Meyaell  y.  Angell    •        • 
MiUs  Y.  Biqrley 

Molyneox,  Ex  parte         .        • 
Morgan  y.  Boult 
Morley  y.  Greenhaigh 
Moseley     Gold     Mintag     Co. 

(Limited)  y.  Gamett    . 
Moulton  y.  WUhy    . 
Mounsey  y.  Ismay   .        .        • 
Mumford  y.  Hitdios 
Murray  y.  Arnold    .        .        • 
National  Assurance  issooiatimi 

y.  Stoy        .... 
Nelson  y.  Coucdi       .        * 
NewaU  Y.  Elliott      . 
Newton  y.  Cubitt     . 
Noble    y.   The    Omtaaar  and 

Company  of    tbe    Bank    of 

England 
Nort^  y.  The  London  and  South 

Western  Railway  Co. 
Norton  y.  Jones 
Oastler  y.  Round 
O'Neiil  and  Galbraith  y. 

man     .        .        . 
Oppenheim  y.  Fry    . 
Ormson  y.  Clarke 
Omamental  Woodwork  Co.  (Li 

mited)  y.  Brown  . 
Owens  y.  Pizey 
Page  y.  Meek  . 
Painter  y.  Abel 
Parr  y.  Lillicrap      • 
Paul  y.  Best     . 
Peacock  y.  PazBeli  . 
Peaice  y.  Preston    . 
Pearson  y.  Spencer  . 
Pease  y.  Chaytor 
Penf old  y.  Abbott    . 
Phipps,  William,  In  ve 
Pym  Y.   The  Great  NcrQierB 

RaUway  Co. 
Prnard  y.  Elockman 
Pinder  y.  Button 
Polden  y.  Bastard    . 
Prowse  y.  Loacdale  « 
Quilter  y.  Jem 
Randall  y«  Lopes      . 


348 

89 

187 
£98 
266 
84 
287 


7U 

764 
865 

489 
768 
814 
889 
439 


Long 


118 


283 

695 
429 
122 
^8 
288 
265 
268 

167 
670 
270 
645 
147 

959 
964 
488 

468 


916 

624 
578 
518 

947 
725 

787 

600 
21 
28 

«51 
94 

280 

834 
85 

4r71 

^8 
169 
780 

923 

260 

25 

778 
^3 
888 
G52 


1100 


INDEX. 


Common  Law. 


Common  Law. 


Common  Law. 


Bead  v.  The  Victoria  Station 

and  Pimlico  Kailwaj  Co. 
R  Td  V.  WigR-ins 
Recder  v.  Kingham 
Rf  ( c€  y.  Chaffere     ...         • 
I\  it  hards  v.  Daviee  .         .     88, 
Tin  hens  v.  Wiggins 
RidJey  v.  Sutton 
Riet  V.  Faux    .         .         .         . 
R<  berts  v.  Shaw 

—  V.  Roberts   . 

—  V.  Watkins 
Robertson  v.  Sterne 
Rogers  v.  Hadley 

Royal  Exchange  Insurance  Co. 

V.  Moore       .         .         .         . 

Reg.  V.  Alkmunds,  St.,  Derby  . 

V.  Ardsley,  West 

V.  Barrett 


—  V.  The  Recorder  of  Ber- 
wick   .         .         .        .        • 

—  V.  Bray  .... 

—  V.  Broadhnrst 

—  V.  Burgess,  Elizabeth 

—  V.  Burgess,  William 
— ^  V.  Clothrop 

—  V.  Deer    .... 

—  V.  Dickson 

— —  V.  Derbyshire,  Justices  of 

—  V.    Epsom     Union,    The 
Guardians  of  the 

—  V.  Evans,  Isaac  Mark 

—  V.  Exeter,  Archdeacon  of 

—  V.  Fallon 

-1—  V.    Fisher     and    Others, 


of 


Justices  of  Staffordshire 
— r  V.  Frankland  . 

—  V.  Gardner,  Edward 

—  V.  Glossop 

—  V.  Hampshire,  Justices  of 

—  V.  Hartie,  John 
•  v.  Hawkhurst,  The  Parish 

....       »/, 

—  V.  Hazlemere   . 

—  V.  Hendon,  The  Inhabi 
tants  of        .         .         . 

—  V.  Hinckley,  The  Inhabi 
tants  of        .         .         . 
— .  V.  Horley 

—  V.  Ingham 

—  V.  The  Inns  of  Court  Hotel 


Co.  (Limited).    Ex  parte  Ru- 
dolf     .... 
—  V.  Isaacs,  Louisa 

V.  Islington,  The  Overseers 


of 


-  V.  Ives     . 

—  V.  Jenkins 

—  V.  Jerrald  and  Ost 

-  V.  Knox  . 


— —  V.  Lee 

—  T.  Llangian,  Inhabitants  of 

—  V.  McAthey 

—  V.  Massey 

—  V.  M*Lean 

—  V.  Maxwell 

—  V.  Meany 

—  v.  The  Metropolitan  Board 
of  Works 

—  V.  Mirehouse    . 

—  V.  Morrish 

—  V.  Myott 

—  V.  Newchuzch,  Parish  of 

—  V.  The  Newport  Board  of 
Health  .        .        .        » 


1032 
148 
dC6 
307 
430 
617 
314 
918 
829 
35 
783 
94 

1074 

592 
262 
777 
124 

265 

7 

425 

96 
602 
826 

43 
919 
780 

593 

125 

262 

74 

69 
346 

96 
345 
122 
293 

116 
115 

639 

663 
488 

855 


806 
95 

760 

67 

20 

787 

703 

761 

776 

73 

42 

292 

808 

41 

339 
316 
960 
424 
24 

263 


Beg.  on  the  proseoution  of  the 
North  London  Railway  Co. 
Y.  Church  wardens  of  St.  Pan- 
oras  Parish  .... 

—  V.  Pearoe 

"^"^■^  ▼.  *  eel    .... 
V.  Poynton,  Thomas 

V.  Preston,  The  Inhabi- 
tants of        ...         . 

V.  East  Retford  Union,  The 


Guardians  of         .         .         . 

—  Y.  Richmond   .        .        * 

—  Y.  Ruzton 

—  Y.  St  Clement  Danes 

—  Y.  HanoYer  Square,  The 
Inhabitants  of  St.  George     . 

Y.  StXj^rge'831ooi&8bury, 


The  Churchwardens  of 

—  Y.  Sheffield  United  Gas- 
light Co 

—  Y.  Snape  ... 

—  on  the  prosecution  of  Stain- 
ton  and  Others  y.  The  Metro- 
politan Board  of  Works 

—  Y.  Stretfield  and  Dizon 
and  Baynton.  In  the  matter 
of  a  Church-rate  of  St.  Mat- 
thew, Bethnal  Green    . 

—  Y.  Thompson,  George 

—  Y.  Thompson,  Hamilton 

—  Y.  Walton  and  Ogden 

—  Y.  The  West  Midland  Rail 
way  Co 

—  Y.  Whittlesea,  St.  Mary 
and  St.  Andrew's « 

-^  V.  Wilson 


615 

235 

40 

73 

644 

25 

65 

209 

63 

722 

801 

1064 
434 

492 


Rumsey  y.  The  North-Eastem 
Railway  Co. 

Sabey  y.  Stephens    . 

Saffrey,  E.  P.  M.,  In  the  matter 
of        ...        . 

Samuel  y.  Hitchmough    . 

Sandrey  y.  Michell 

SohloBS  Y.  Heriot 

Schroeder  y.  Ward    . 

Scott  Y.  Lord  Seymour     . 

Senior  y.  The  Metropolitan 
Railway  Co. 

Sewell,  In  the  matter  of  . 

Shadforth  y.  Cory    .        .  340, 

Sharp  Y.  Hansworth 

Sheen  y.  Bumstead 

Sherburne  y.  Lord  Hunting- 
tower  .        .         .  145, 

Sherbom  y.  Wells    . 

Sherief  y.  Webster   . 

Sikesv.  WUd 

Sketchley  y.  ConoUy 

Skull  Y.  Glenister    . 

Smyth,  Ex  parte 

Smith  Y.  Smith  and  Goodwin  • 

Y.  Stokes 

r-  and  OthecB,  Assignees  of 

Wherry,Y.Timm8  and  StanUm 

Snell  Y.  Finch 

Solomon  y.  Barber    . 

Southampton  Dock  Compaigr  y. 
Hill 

Spitzer  y.  Chafifers   . 

Sully  Y.  Noble 

Snmmerell  y.  Clements    . 

Stannard  y.  Lee 

Staple  Inn,  0>er8eerB  of,  y.  Hoi- 
bom  Union,  Board  of  Guar- 
dians of      ...        • 


786 
40 
41 

348 

857 

310 
70 

911 
20 

779 
92 
868 
596 
427 
169 

886 
678 
918 
36 
784 

844 
594 
598 
954 
573 
868 
754 
989 
758 

881 
341 
875 

646 
914 
844 
153 
861 


888 


Steggles  Y.  The  New  RiYcr  Com- 
pany       

Stoate  Y.  Rew 

Stockdale  y.  The  Lancashire  and 

Torkshire  Railway  Co. . 
Steer  y.  Crowley 
Stem  Y.  ScYastopnlo 
Stott  Y.  Clegg  .... 

Swan  Y.  The  North  British  Aus- 
tralasian Company  (Limited) 
Sweeny  y.  Spooner  . 

Tamar  NaYigation  y.  Wagstaffe 
Taylor  Y.Caldwell     . 
— ^—  Y.  Newman 
Teather  y.  Turner    . 
Thomas  y.  Shirley    . 
Thompson  y.  Clark  . 

Y.  Holland 

Thornton  y.  Wilkinson 

Three  Towns  British    Mutoal 
Deposit    and    Loan    Societj 
(Limited)  y.  Doyle 
Tobin  Y.  Harford 

Y.  Reg.    .        .        .  701, 

.  117, 


Toms  Y.  Wilson 

Toppin  Y.  Healey 

Trhnmer  y.  Walsh  .        .  734, 

Turner  y.  Reynell  .        .        • 

Trotter  y.  TreYor  .        .        . 

l^ler  Y.  Bonlding  . 

Walker  y.  Olding      . 

Waller    y.  The   South-Eastera 

Railway  Company 
Wanstead  Local  Bofurd  of  Health 

Y.  HiU 

Ward  Y.  Day    .... 
Y.    The     Secretaiy-at- 

War 

Warmby  y.  Deakin  . 

Warton  y.  The  Guardians  of  the 
Blything  Union    .        .        • 
Watkins  Y.J^ 
Watson,  In  re  . 
Watson  Y.  Pearson  • 
Webb  Y.  Sanderson  . 
Webster  y.  Acton 

Wellington, The  Churchwardens 
of,  Y.  The  Churchwardens  of 
Whitechurch 

Willesden,  Parish  of,  y.  Parish  of 

Paddington  .... 
Williams  y.  Gronoott 
Y.  BlackwaU     • 


284 

595 

650 
661 
S«3 
366 

862 
264 

951 
726 
752 
425 
21 
23 
260 
916 


22 
436 
915 
953 
466 

65 
700 

93 
307 

186 

731 

368 
948 

88 
669 

806 
258 
730 
702 
786 
114 


828 

425 

886 
621 

426 
803 
837 
640 
751 
8 
648 


Wilson  Y.  Cookson.    Fisher  y. 

Jones  . 
Wilson  Y.  Gabriel 

Y.  Cator 

Wilson  Y.  Stewart 
Witt  Y.  Ames  . 
White  Y.  Steele 
Whistles  Y.  Forster 
Whitstable,  Company    of  Free 

Fishers  and  Dredgers  o^  The, 

in  the  County  of   Kent,  y. 

Gann.  Gann  y.  Johnson  .  430 
Woodley  y.  Coventry  .  .  599 
Woods  Y.  Dean         ...      22 

Y.  Foote        .        .        .383 

Wright  Y.  Frant,  The  Surveyor 

of 883 

Young  Y.  Macrae     ...      63 

Y.  DaYies     •        .        .     785 

XenoB  Y.  Wiokham  •         .        •  1067 
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Pbobats. 


I>iyOBOE  AND  BfATBIMONIAL. 


Admibaltt,  kc. 


FBOBATB. 

Ballinghall,    William,  In    the 

goods  of  ...  •  571 
Bernard  y.  Bnrronghs  241 

BewBher  y.  Williams  and  Ball  .  541 
Blanohi,  In  the  goods  of  .  240 

BargeflB,  Maria,  In  tke  goods  of  687 
Oarmichael,  In  the  goods  of  462 

Ghristmas    and    Ohristmas    y. 

Whinyates    .  .871 

CoUins,  Barnard,  In  the  goods 

of 164 

Cook  y.  Lambert  .    401 

Oorooran,  In  the  goods  of  .  241 
CWtcheU  y.  CritcheU  .    401 

Crispin  y.  Doglioni  500,  858 

Gunliffe  and  Ormerod  y.  Oroas  .  258 
Dntton,  In  the  goods  of  .  .  1063 
Eelee,  Thomas,  In  the  goods  of  31 
Fox¥rm  V.  Pool  ...  32 
George  III.,  In  the  goods  of  190 

Geayes  v.  Price  .809 

Glen  y.  Burgess  and  Goyer  463 

Graham,  Hannah,  In  the  goods 

of 638 

Hagger,  In  the  goods  of  .  540 

Hammond,  W.,  In  the  goods  of  639 
Hargreayes  y.  Wood  31 

Hatoheson,    William,    In    the 

goods  of  ...  .  772 
Inkson  y.  Jeeyes  350 

Isaaks  y.  Whalley     .  .649 

Jenkins  y.  Gaisford  and  Thring  853 
Jenkyns,  John,  In  the  goods  of  501 
Joaqnim,  Jose  Ferriera  Yeiza  .  84 
Jones,  In  the  goods  of  .191 

Kenworthy  y.  Kenworthy  350 

King,Wimam  .171 

Klingemann,  In  the  goods  of  .  218 
Lansdowne,  Marquis  of,  In  the 

goods  of  ...  .  749 
M'bonald,  In  the  goods  of  957 

Marshman  y.  Brookes  .110 

y.  Brooks  549 

Martin,  G^rge,  In  the  goods  of  191 
Mathias,  In  the  goods  of  .  808 

Mitchell  y.  Gard  .773 


Morgan,  James,  In  the  goods  of  749 
Nash  y.  Yelloly  .541 

Norris  y.  Allen  ...  32 
Owen  y.  Williams  808 

Baffenel,  Emily,  In  the  goods  of  549 
Bidgway  y.  Abington  10,  500 

Stewart,  In  the  goods  of  .  .  540 
Sammerell  y.  Clements  .153^ 

Van   Straubenzee  and  wife  y. 

Sir  C.  M.  L.  Monck,  Bart.  .  109 
Yeiga,  Joaqnim  Jose  Ferreira, 

In  the  goods  of     .  .84 

Wyckoff,  In  the  goods  of  .  218 

DIYOBCB  AHD  MATBIKOVIAL. 


Ill 
502 
155 
687 
990 
750 
686,  990 
589,  957 


503 
551 
402 

85 
401 

32 


Ambler  y.  Ambler  and  Hoghton 
Baker  y.  Baker 
Beayan  y.  Beayan    . 
Bremner  y.  Bremner 
Bonyard  y.  Bunyard 
Cartlidge  y.  Cartlidge 
Chichester  y.  Muir.  . 
Cooke  y.  Cooke 
Countess  of  Limerick  y.  Earl  of 

Limerick 
Dart  y.  Dart  . 
Dayies  y.  Dayies  and  Hughes 
Fitzgerald  y.  Fitzgerald  . 
Forman  y,  Forman  and  Dayis 
Foxwell  y.  Poale  and  Wife 
Gipps  y.  Gipps  and  Hume  402,  1063 
Glennie  y.  Glennie  and  Bowles  28 
Hall  V.  Hall     .     -   .  .810 

Hargreayes  y.  Wood.  31 

Harman  y.  Harman  .  750 

Haviland  y.  Hayiland  .  373,  550 
Higgs  y.  Higgd  and  Hopkins  .  154 
Inkson  y.  Jeeyes  350 

Jago  y.  Jago  and  Graham 

89,  192,  551 
Kelly  y.  Kelly  .  .         .     958 

Kenworthy  y.  Kenworthy  and 

Watson  ....  350 
Maccan  y.  Maccan  .  .  .112 
Nicholson  y.  Nicholson  and  Rat- 

cliffe 686 

Parr  y.  Parr  and  White    .     257,  650 


Pollack  y.  Pollack,  Dean,  and 

Macnamara  ...       85 

Potts  y.  Potts  and  Lord  Bateman  192 
Eeeyes  y.  Beeyes    .  .       Ill 

Byberg  y.  Ryberg  and  Smith  .  502 
Smith  y.  Smith  and  Tremeaux.  257 
Smith  y.  Smith  and  Goodum  .  989 
Spering  y.  Spering  .  .810 

Stone  y.  Stone  and  Appleton  .  809 
Stuart  y.  Stuart       .  .463 

Thompson  y.  Thompson    and 

Barras 193 

Wallace  y.  Wallace   ...      30 

,  Gniter  and 

Macnamara  ....     112 
Webby.  Webb  .         .112 

Webster  y.  Webster  k  Mitford  86 
Witt  y.  Witt  and  Klindworth  .     154 


ADMIRALTY. 

Atlantic,"  The  .  .  .188 
Chieftan,"  The  .587 

Clans  Thomesen,"  The  .  .  538 
Diana,"  The.        .  .189 

EUa  A.  Clark,"  The,  now  the 
**  Golden  Age  "...     534 
Fielden,"  The        .  .156 

Glenbum,"  The     .  .685 

Hamburg,"  The    .  .547 

India,"  The  .         .  .536 

Justyn,"  The  ...  44 
Leda,"  The  ....  302 
Louisa,"  The  .         .614 

Maria  Das  Doras,"  The  .    500 

Night  Watch,"  The  .189 

Peri,"  The  ....  44 
Queen  of  the  Orwell,"  The  .  499 
Salacia,"  The  .  .  .189 
Tigress,"  The  .  .  .538 
William  and  John,"  The  .  535 
WUd  Ranger,"  The        .        .     255 

BC0LB8IA8TICAL. 
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Gough  and  Cartright  y.  Jones  .     107 
Molyneux  y.  Bagehaw      .  687 

Fendall  y.  Wilson     .         .         .217 
Salisbuzy,  Bishop  of,  y.  Williams    2 1 1 
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A  DIGEST 


OF  ALL  THE 


CASES  DECIDED  IN  THE  COURTS  OF  EQUITY  AND  BANKRUPTCY, 


FBOM 


MICHAELMAS    TERM,    1862,    TO    THE    SITTINGS    AFTER    TRINITY    TERM,    1863, 

BOTH  INCLUSTVB,  AS  BEPOBTED  IN  VOL.  XI.  OP 

THE  WEEKLY  REPORTER,  1862-3, 


OB  IN 


OTHER  LEGAL  REPORTS  DURING  THE  SAME  PERIOD. 

TOGETHER  ALSO  WITH  CERTAIN  CASES  REPORTED  DURING  THE  SAME  PERIOD, 

BUT  DECIDED  PREVIOUSLY  THERETO. 


*^*  In  the  following  Digest  the  letters  l.o.  after  the  name  of  a  case  indicate  Lobd  Chancellob's  Coubt  ; 
i^.,  LoBDS  Justices'  Ooubt;  l.g.  &  ll.j.,  the  Full  Coubt  of  the  IiObd  Chancellob  and  Lobds  Justices;  m.b., 
the  Masteb  op  the  Bolls*  Coubt  ;  v.c.k.,  the  Vice-Chancbllob  Eindebslet's  Coubt  ;  v.cs.,  the  Vice-Chak- 
CELLOB  Stuabt's  Coubt;  V.C.W.,  Yice-Chancellob  Wood's  Coubt  ;  bkcy.,  the  Coubts  op  Comhissionebs  in 
Bankbuptct.  The  figures  which  follow  these  letters  denote  the  page  in  the  Weekly  Beporter,  Then  follow 
f  erences  to  other  authorities  where  the  case  is  reported. 


ABANDONED  MOTION.— See  Pbactice,  1. 

ABANDONED  UNDERTAJCING.— See  Joint  Stock 
Company,  1;  Bailwat  Company,  1. 

ABATEMENT. — See  Administbation,  1;  Will,  1,  2. 

ABSCONDING  DEBTOB. — See  Bankbuptct,  69,  94. 

ABSTBACT  OF  TITLE.— See  Vbndob  and  Pitbchaseb, 
15. 

ACCEPTANCE  OF  SH ABES.— See  Winding-up,  1—3, 8. 

ACCOUNT.— See  Annuity,  1;  Bankbb,  2;  Evidence, 
2;  Lunatic,  1;  Mobtoage,  17;  Pabtneb,  i,  8,  7; 
Patent,  8;  Pleading.  1,  2;  Pbactice,  37;  Pbinci- 
PAL  AND  Agent,  3;  Beceiveb,  1;  Tbade  Mabk,  5; 
Tbustee,  1,  2,  10. 

ACCOUNTANT.— See  Bankbuptct.  81 ;  Pbactice,  4. 

ACCOUNTANT-GENERAL.— See  Pbactice,  2. 

ACCBUEB.— See  Will,  47. 

ACCUMULATIONS.— See  Inpant,  1,2;  Will,  8,  4. 

ACKNOWLEDGMENT.— See  Limitations,  Statute  op, 
4,4a. 

ACKNOWLEDGMENT  OF  DEED.— See  Husband  and 
Wipe,  21. 

ACQUIBSCENCB. — See  Joint  Stock  Company,  2;  Tbus- 
tee, 3;  Winding-up,  12, 18. 

ACT  OF  BANKBUPTCT.- See  Bankbuptct,  1—6,  77. 

ADEMPTION.— See  Will,  6. 

ADJACENT  SUPPOBT.— See  Bailwat  Compant.  3. 

ADJOINING  OWNER. — See  Metbopolitan  Building 
Act. 

ADJUDICATION.— See  Bankbuptct,  7—45. 

ADMINISTBATION:— 

1 .  Charitable  legaoiei — Pwre  and  impure  penonalty — 
Abatement, — ^Where  legaoies  are  given  to  oharitieB  out 
of  a  fund  of  mixed  personalty,  aiter  the  death  of  a 


tenant  for  life,  the  proportion  in  which  the  legacies  are 
to  abate  must  be  determined  by  the  state  of  the  invest- 
ments at  the  death  of  the  testator,  and  not  at  the  death 
of  the  tenant  for  life. 

Jtobifuon  V.  Oovemort  of  London  Hotpital,  10  Hare, 
29,  overruled. — Calpert  v.  Armita^e,  v.c.w. — 8  L.  T. 
N.  S.  269;  2  N.  B.  60. 

2.  Costs — Executor  dying  indebted  to  the  estate, — 
An  executor  died  indebted  to  the  testator's  estate.  Ad- 
ministration de  bonis  fhon  was  taken  out  to  the  testator, 
and  a  suit  instituted  against  the  personal  representative 
of  the  executor,  to  recover  the  amount  due,  and  admi- 
nister the  estate  of  the  original  testator. 

Held,  that  the  estate  of  the  executor  must  bear  the 
coste. — Hyatt  v.  Byatty  m.b. — 30  Beav.  630. 

3.  Costs — Insolvent  estate,— '"ExQcnton  of  an  insol- 
vent estate,  who  had  confessed  judgment  to  an  extent 
which  left  a  balance  in  hand  insufficient  for  costs, 
nevertheless  allowed  their  costs  of  a  creditors'  admini&- 
tration  suit  in  priority  to  the  plaintiffs. — Sanderson  v. 
Stoddart,  M.B.  276.-7  L^  T.  N.  S.  662. 

4.  Qists — Mortgaged  estate, — ^An  admiuistration  suit 
was  instituted  by  an  administrator  against  the  solicitor 
of  the  intestate,  who  had  a  mortgage  on  the  estate,  and 
other  defendants.  The  assets  oonslBted  almost  entirely 
of  the  produce  of  the  mortgaged  estate. 

Held,  that  the  costs  of  the  suit  were  first  payable 
out  of  the  fund  in  priority  to  the  mortgage  debt. — WJiite 
V.  Gudgeon,  M.B.;  30  Beav.  545. 

5.  Priorities — Partners — Joint  and  separate  credi- 
tors,— ^The  estate  of  the  survivor  of  two  partners  had 
been  administered  in  bankruptcy.  Joint  creditors,  who 
had  received  a  dividend  under  the  bankruptcy,  daimed 
to  be  paid  the  balance  due  to  them  out  of  the  estate  of 
the  deceased  ptataer,  pari  passu  with  his  separate  cre- 
ditors. 

Held,  that  they  might  prove,  but  could  not  be  paid 
until  the  separate  oreditors  had  been  satisfledi— Zm^^ 


Administration. 


CHANCERY  DIGEST. 


Appeal. 


V.  Pntchard,  V.cs.   532.— 1   N.  R.  534;  LkF.  1086. — 
2  N.  R.  637. 

6.  Set-off. — K.,  a  creditor  of  W.  S.  B.,  devised  his 
residue  to  £.  R.  B.,  who  deyised  her  residoe  to  W.  S.  B. 
and  five  others.     W.  S.  B.  became  bankrupt. 

Held,  that  the  executors  of  £.  R.  B.  were  entitled  to 
retain  the  entire  debt  due  from  W.  S.  B.  to  the  estate 
of  £.  put  of  his  share  of  the  residue. — Bowffield  v. 
Law/ord,  L.J.  842.-8  L.  J.  N.  S.  619j  2  N.  R.  293. 

And  see  Documents,  3,  4;  Executor;  Husband 
AND  Wife,  4, 13,  17;  Jurisdiction,  1,  d;  Pleading, 
3, 13;  Practice,  3 — 11,  83;  Principal  and  Surety, 
2;  Trustee,  15. 

ADMINISTRATION  SUMMONS.— See  Practice,  8,  4. 

ADMISSION  OF  ASSETS.— See  Documents,  Produc- 
tion OP,  S. 

ADVANCEMENT.- See  Will,  101. 

ADVERSE  LITIGATION.— See  Lands  Clauses  Act,  13. 

ADVERTISEMENT.— See  Bankruptcy,  36,  36a;  Prac- 
tice, 7. 

AFFIDAVIT.— See  Bankruptcy,   26,  68,  69;    Docu- 
ments, Production  of,  4,  5;  Practice,  13 — 16,  42, 

45,  49,  66,  67,  65,  80,  135. 

AFTER  ACQUIRED   PROPERTY.— See  Settlement, 
2—8;  Will,  69. 

AGREEMEIirr :—  « 

1.  OawtructUm — PermimoH  to  nu  roddM — I^juHO- 
tion, — ^An  agreement  between  two  adjoining  land- 
owners contained  «  daose  to  the  effect  that  A.,  for 
himself,  his  heirs  and  assigns,  thereby  agreed  **  to  give 
and  gxant  to  B.,  his  heirs  and  assigns,  and  his  and  their 
lessees  and  occupiers,  full  and  free  permiBsion  to  use  at 
all  times  the  roads  and  ways  in  and  through  A.'s  estate, 
and  to  make  the  several  openings  and  ways  in  and  upon 
the  same  already  agreed  upon." 

Held,  upon  the  construction  of  this  <^iiBe,  tiiat  B. 
was  entitled  to  the  full  use  of  the  roads,  &o.,  through 
A.'8  estate,  and  to  restrain  A.  from  making  and  con- 
tinuing an  obstruction  at  the  boundary  of  his  land,  so 
as  to  prevent  B.  from  passing  beycmd  A.'8  estate: 
PlUllipi  V.  JVv^,  LJO.— 8  Jur.  K.  S.  999. 

2.  Jhimilf  arranffemeni  —  Agreement  to  dwide  pro- 
pertjf, — ^Whera  parties  interested  under  a  will,  being  in 
doubt  as  to  tlrair  rights,  agree  by  an  instniment  in 
writing  to  divide  the  property,  if  th^  are  fully  in- 
formed of  the  facts  and  stand  on  an  equal  looting  as  to 
profenional  aanstance,  and  there  is  no  fraud  or  surprise, 
the  Court  will  uphold  that  agreement,  although  the 
parties  come  to  a  different  conclusion  from  that  at 
which  the  Court  would  have  arrived. 

Dispute  or  controversy  as  to  the  interests  which  parties 
take  under  a  will  is  a  sufficient  consideration  to  render 
an  agreement  to  divide  binding. — Partridge  v.  SniUh, 
v.c.K.  714.  —  8  L.  T.  U.  S.  630;  9  Jur.  N.  S.  742  ; 
2  N.  R.  100. 

AGREEMENT  FOR  SETTLEMENT.— See  Husband  and 
Wife,  1,  2. 

AUBN. — Bee  Tbustbe  Aotb,  4. 

ALLOWANCE  TO  BANKRUPT.  —  See  Bankruptcy, 
137,  138. 

ALTERNATIVE  RELIEF.— See  Pleading,  7^  SPEaFic 
Performance,  6. 

AMALGAMATION.—^  Injunctions,  9;  Joint  Stock 
Company,  2. 

AMBABSABOE.— See  JuBUDionosr,  8. 

AMBIGUITY— tSee  Will,  40. 

AMENDMENT.— See  Practice,  17—20;  Specific  Pe»- 

FOmCANCB,  14. 

Al^OiBBTT  UOarS.— flee  iHTimonoiff,  1—6. 
ANCSStrr  RENT*— See  Ecclesiastical  Corporation. 


ANNUAL  RESTS.— See  Mortgage,  9;  Partner,  3. 

ANNUITY.— 

1.  Account — Hight  of  mhiequervt  annuitant  to  ac- 
count.— A  subsequent  annuitant  is  not  entitled  as  of 
course  to  an  aocount  against  previous  annuitants.  Unless 
there  is  shown  to  be  a  balance  available  for  the  plain- 
tiff, the  Court  will  refuse  it  as  a  needless  hardship  upon 
the  previous  annuitants.  The  plaintiff's  counsel  ought 
to  satisfy  themselves  on  the  point  before  asking  for  it. 
— Ile9  V.  Fowler,  L.C.;  6  L.  T.  N.  S.  843. 

2.  Annuity  charged  on  renti — Time  from  which  poff- 
able — Rent  day, — Hemiworth  v.  Campbell,  hj, — 1 N.  E. 
503. 

3.  Bnrolment — 63  Oeo.  8,  c.  141 — Fraud  of  eolicitor 
— Comtructive  notice. — By  deed  executed  in  1828,  F. 
granted  an  annuity  to  D.  T.  joined  in  tiie  deed  to 
secure  the  annuity  on  an  estate  belonging  to  him 
The  estate  was  at  the  time  subject  to  a  mortgage 
created  in  1826,  the  interest  on  which,  added  to  the 
annuity,  exceeded  tiie  income,  but  T.,  by  the  annuity 
deed,  covenanted  that  it  was  unincumbered.  M.,  a 
solicitor,  who  prepared  the  mortgage,  and  was  himself 
interested  in  it,  also  prepared  the  annuity  deed  as  soli- 
citor for  D. 

Held  (1),  that  it  must  be  presumed  that  M.  had 
fraudulently  concealed  the  existence  of  the  mortgage 
from  D.,  and  that  the  latter  was  therefore  not  affected 
by  constructive  notice;  (2),  that  T.  must  be  considered 
as  one  of  the  grantors  of  the  annuitiy  within  section 
10  of  the  above  Act. 

Held,  therefore,  that  the  deed  fell  within  the  excep- 
tion in  section  10,  and  did  not  require  enrolment. — 
Thompion  v.  Cartmright,  M.R.  1091. — 2  N.  R.  669. 

4.  Annuity  Act — Betum  of  consideration — Notice — 
Bankruptcy  —  Order  and  diitposition. —  To  make  the 
grant  of  an  annuity  void  under  the  6th  section  of  the 
Annuity  Act,  there  must  be  such  a  return  of  considera- 
tion as  to  show  that  the  transaction  was  merely 
colourable;  and  therefore  where  the  grantor,  having 
received  the  consideration  money,  went  with  tiie 
grantee's  son  to  his  (the  grantee's)  bankers,  and  took 
up  certain  bills,  that  did  not  render  the  transaction 
void;  nor  would  it  have  been  void  if  a  further  sum  had 
been  paid  for  expenses. 

The  grantee  of  an  annuity,  on  the  bankruptcy  of  the 
grantor,  stating  that  he  had  no  doubt  that  his  partner 
in  business,  who  managed  the  transaction,  had  given 
t^e  executors  of  the  estate  charged,  notice  of  the  an- 
nuity, is  not  sufficient  to  take  the  share  of  the  grantor 
out  of  his  order  and  disposition. — Fitter  v.  Bonner, 
V.C.K.  742.-8  L.  T.  N.  8.  630;  2  N.  R.  226. 

6.  ArrearM — Power  of  distress — Charge  on  Corpus — 
Pleading. — ^Power  of  distress  and  entry  given  to 
trustees  in  whom  the  legal  estate  is  rested,  upon  trust 
to  pay  an  annuity  out  of  the  rents  and  profits,  does  not 
create  a  charge  on  the  corpus  of  the  estate  in  re^wct 
of  such  annuity. 

The  purchaser  of  the  interest  of  an  annuitant^  whose 
rights  have  been  determined  in  a  suit  i)ending,  cannot 
file  an  original  bill  to  make  his  security  avaniU>le,  bat 
must  proceed  eitiier  by  petition  or  by  snppTemental 
order  in  the  pending  suit.  As  to  which  Is  the  proper 
course — Quare. — Lambert  v.  Tkimer,  yjc.k,  61. — 8  Jur. 
N.  S.  1223;  7  L.  T.  N.  S.  621;  1  N.  R.  12. 

And  see  Forfeiture,  1;  Solicitor,  1;  Will,  1, 
6—1 2,  89. 

ANNULLING  ADJUDICATION.— See  Bankruptcy,  22, 
86—41. 

ANSWER.*  See  Pleading,  1,  2,  8,  4;  Practice,  21,  69, 
96. 

ANT&NUPTIAL  AGREEMENT.— See  SETTLSMBifT,  1. 

APPEAL.— See  Bankruptcy,  31,  105,  140;  PBAcricsi 
22 — 29,  dd — 40;  WlKDINO-UP,  17* 
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APPKAEANCK— Soa  Pkacxicb,  80,  80, 117. 

APPOINTMENT.— B«e  PowEB. 

APPOHTIONMENT:— 

4^6  WUl.  t,  e.  ai—Dindend—Oiiiptntia  Oaiuet 
Ai4. — Dividenda  on  ibuee  In  nllwBf  oompanlefl  an 
nob  •pportionBble  within  4  &  fi  Will.  4,  o.  22,  u 
"  coming  due  at  a  fixed  period."  Bnt  dlTidenda  apon 
ahiLres  in  a  joint-Btook  oompftn^,  in  wbioli  a  bye  law  is 
in  exiatenoe  diieoUng  the  pni&U  to  be  divided  balf- 
jearly,  and  eucti  dividenda  to  be  paid  in  April  and 
Oatobei  in  each  jear,  are  i^iportioiiable. — Be  MtnetveU't 
Tiiist,  v.cw.  480.— 9  Jut.  N.  8.,  351)  32  L.  J.  Ch.  838i 
1  N.  E.  643. 

And  see  GoPYaoi.D,  1 ;  TeNDOB  ADD  PUfiCIUSKB,  1 . 

APPROPRIATION. — Bee  JOEHT    STOCK   OOHPAHT,    12; 
LrMITATIOHa,  STATtTTB  Or.Sj  PBHTCnPAL  AHO  SlTSETY, 

6 1  Will,  80. 
AltBITEATI  ON— AWARD  i— 

Vul'iii  of  arbitrator — Sloiian  to  let   aside  award. — 
Eaitera   Cuuatiet  Kailitay  Company  v.  Earlcrn  Unimi 
JlailKaij  Company,  f.c.w.  and  LJ.— 2  R.  E.  441,  538. 
And  see  Taxation,  2. 
ABT10I.ED  CLERK.— Sm  Souoitob,  S. 
ASSIGNEES  IN  BANKRUPTCY.— See  Bamkruptcy,  7, 
,   27-30,  38,  64,  US,  122. 

ASSIGNEE  IN  INS0LTBN0Tr.—S9e]ti.a£   t,  1. 
ASSIGNMENT— ASS16N0E  AND  ASSIGNEE  -. 

1.  Kquitailc  aitignment — Bmnedy  *»  iaw  and  ejuitf 
—  Clu)te  in  action. — Wlieie  the  equitable  Mtdgnae  held  a 
power  of  attome?  from  the  MBignot  enabling  him  to 
BUQ  in  his  name  at  law,  and  he  brought  on  aotion  at 
law  acoordinglf,  the  Court  of  Chanoeiy  lefuaed  to  en* 
tcrtain  a  suit  for  the  same  matter  on  the  ground  that 
the  assignment  was  equitable  onlj,  considering  that  he 
hod  a  complete  remedy  at  \a,w.— Bolt  t.  White,  M.S.; 
T  L.  T,  N.  8.  345.— L.C.  7  L.  T.  H.  8.  666i  9  Jur.  N.  B. 
343;  1  N.  R.  171. 

2.  Itight  te  mc^fYaud — GiinpeiititMi  deed. — PWil- 
tiff  had  been  adjudicated  a  bankrupt,  aud  real  estate 
of  his  hod  been  sold  by  the  aasignees.  Subsequently, 
he  by  fraud  tndnoed  hu  creditors  to  accept  a  oompoai- 
tion,  whorenpon  the  adjudication  wBa  annulled. 

Held,  that  he  could  not  aoe  to  have  the  laletet  aside, 
and  that  aoy  right  of  suit  which  might  exi£t  enured  to 
the  beoefit  of  his  orediton. — Adaatt  t-  Simrder,  y.QS. 
5U0.— 8  L.  T.  N.  S.  148;  9  Jur.  SSS,    1  N.  B.  M6. 

And  ma  Dkbtor  and  Cbbditob;  H[tbbant>  and 
Wipe,  10, 12;  InJimcriON.  14;  Trade  Hark,  I— Si 

TruSTBE,  4;    TknDOB  and  PUBCHABEB,    2;    VOLUN- 
TABY  Settlbmkmt,  4. 

ATTACHMENT.- Sec  Peactice,  82. 

ATTENDING  PROCEBDINQS.— See  Pbactice,  33. 

ATTESTATION.— Sea  Practici,  «0,  66;  Will,  60, 108, 
109. 

AUCTIONEER.— See  Taxation,  3. 

A  VDITA  QUERELA.~S«!)  PBACnCR,  84. 

BALANCE  ORDER.- See  Windino-up,  18, 

BANKER— BANKING  COMPANY:— 

I.  Dlicouiitiiig  billt — Boldert  far  valve — Notice  te 
one  partner  of  jaiiU-itock  company. — A  banker  is  Uie 
holder  for  value  of  bills  which  he  disconnta  for  a  ona- 
tomer,  although  no  money  actually  paasee,  the  amount 
being  carried  to  the  customer's  acoonnt,  and  although 
the  account  is  overdrawn  at  the  tune. 

The  ordinary  role,  tJiat  notioe  to  one  partner  ia  no- 
tice to  all,  doee  not  apply  to  a  joinfr^took  oompany.- 
Re  Carenr'$  Fdate  Act  (2),  k.r.;  8!  Beav.  89. 

3.  Saaker  tnatee —  Banking  acrxi)int-^Mortgage- 
Caiapoand  intereit,~'C  beiag  hidebted  to  his  bankeri 
upon  an  acoonnt  kept  with  them  in  reepeot  of  a 


nWB  cM^ied  on  I?  him,  and  nptm  which  oomponnd  in- 
terest was  oharged,  eieeated  »  mortgage  for  Mcaring 
the  aooount  eurrent.  Some  years  iJtwwaida  he  exe- 
cuted a  deditora'  deed,  of  which  two  of  the  putnen  in 
the  bank  were  trosteee,  and  be  then  ceued  to  draw 
upon  or  pay  into  the  acoonnt,  tbe  bnaineH  being  cairled 
on  by  the  trosteea. 

Held,  that  from  that  time  simple  Interest  only  oould 
be  charged  on  the  balance  then  due. 

The  trustees,  who  had  extensive  powers  under  the 
creditors*  deed  for  carrying  on  the  businese  and  borrow- 
ing money  for  that  purpose,  borrowed  monejr  from 
tiiemselvea  as  bankers,  on  wl)i<A,  acoording  to  eustom, 
tiiey  charged  compound  Inteseet. 

Held,  that  tJiJs  <AaTg«  must  be  disaHoWed,- tVou- 
mi  Y.  BoKer,  K.R  411.— 8  L.  T.  M.S.  188;  9  im.  V.  B. 
267;  1N.B.8T9. 

And  see  Trdbtbe,  11. 
BANKEXTPT— BAKKEUPTOY:— 

Act  OF  Bankboptot  (BANKRUPTtrr  An,  I8G1, 
24  4  2S  VlCT.  o.  134,  as.  70—86). 

1.  Abtenee  from  hom^ — AttntUling  a^sdiattion, — A 
trader  was  adjudicated  bankrupt,  tiie  acrt  of  bankTupt<7 
being  an  alleged  absence  from  home  to  del^r  (^editors. 
The  evidence  not  being  1"*"'^*"^  to  show  tbat  he  hid 
absented  himself  wilk  tliis  ot^aot,  the  adjndlelinii  waa 
aunnllfidt  bub  aa  be  wa*  admitted  to  h»ve  bean  insol- 
vent at.that  time,  and  intended  to  obtain  >  new  idjn- 
dioatioii  on  Ms  own  petition,  the  ooata  were  not 
allowed. — £x  parte  Barney,  Be  Sorto*,  ua. — 7  L.  X. 
N.  8.  488;  82  L.  J.  By.  41;  9  Jur.  N.  &  28C. 

9.  BM  If  mIa— Traden  haring  largely  orecdiawn 
tiuii  aooount  with  «  bank,  tha  bankan  lefuwd  to  make 
any  more  advanoea,  exoept  on  condition  of  a  bill  of 
sale  being  given  tliero  of  all  tha  stock  in  Inde.  Thebill 
of  sale  waa  ""^wi^t™*  bf  the  ttadan,  witb  a  ttipnlation 
that  no  further  advances  were  to  be  made  till  the  debt 
WBS  lednoed  to  nearly  half  its  tLen  amount.  Imme- 
diately afterwards  Uie  traders  offered  theii  other  oredi- 
toiB  a  composition  of  lOa.  in  the  pound. 

Held,  thiit  the  bill  of  sale  was  an  act  of  bankruptcy. 

A  voluntary  conveyance  for  an  antecedent  debt, 
which  must  neoeeaaiily  have  the  effect  of  defeating  or 
delaying  creditors  is  an  act  of  bankmptoy.—Xawn  v. 
lAffen,  L.C.  474.-7  L.  T.  N.  8.  774;  82  L.  J.  Ch.  315i 
9  Jur.  N.  B.  477.  T.C.B.  IB5.— 7L.T.N.S.  411;  9  Jur. 
N.  8.  IS)  32  L.  J.  Cb.  2S;  1  N.  E  44. 

3.  JadgnetU  debtor  mmmotu — 24  Jf  25  Viet.  e.  134, 
u.  76,  <{'o. — Qutt. — Where  a  judgment  has  been  ob- 
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6.  Judgment  debtor  summons — Time  enlarged  for 
showing  cause  against  adjudication^-'Praetice. — ^Where 
a  debtor  has  allowed  his  wife  a  separate  maintenance, 
and  she,  notwithstanding,  incurs  farther  debts,  and 
the  debtor  through  ignorance  has  suffered  judgment 
by  default,  and  has  been  adjudicated  a  bankrupt  under 
the  judgment  debtor  summons  clauses  of  the  Bank- 
ruptcy Act,  1861,  the  Court  extended  for  a  few  days 
the  time  for  showing  cause  against  the  adjudication. — 
JRe  Anonymous,  bkcy.  881. 

Adjudication     and    PROCEBDiNOig    thereon 
(Bankbuptcy  Act,  1861,  ss.  86—143.) 

7.  Joint  and  separate  a^udication — Consolidation  of 
jrroeeedings — Costs  of  official  assignee. — ^Where  there  has 
been  an  adjudication  against  a  partnership  firm,  and 
also  a  separate  adjudication  against  one  of  the  partners, 
the  proper  course  is  to  apply  to  the  chief  commissioner 
to  consolidate  the  proceedings. 

Where  the  official  assignee  appears  on  an  appeal  only 
for  the  purpose  of  consenting,  the  Court  will  not  allow 
his  costs. — Ex  parte  ChMrchiU,  Re  Griffiths;  Tliorny- 
croft  and  Griffith*,  L.C.;  7  L.  T.  N.  S.  408;  9  Jur.  N.  S. 
33i  1  N.  R.  140. 

8.  Consolidation  of  Proceedings, — Re  Trott,  bkcy. — 
1  N.  R.  260. 

9.  Married  woman — Prisoner  for  debt — Impending 
proceedings. — Re  Butler,  bkcy.— 1  N.  R.  688. 

10.  Trantfer  of  proceedings  to  county  court. — ^Where 
a  commission  agent,  whose  debts  exceeded  £1,000, 
had  traded  in  the  county  of  Hunts,  and  all  his  creditors 
with  one  exception  resided  there ;  the  property,  more- 
over, was  situate  in  that  county — 

The  Court,  upon  the  application  of  the  creditors, 
traosferred  the  further  prosecution  of  the  petition  to 
the  county  court  for  the  district. 

It  is  not  too  late  to  apply  for  a  transfer,  at  a  meeting 
fixed  for  execution  and  discharge. — Re  Norton,  bkcy. 
442. 

11.  Transfer  of  proceeding  —  Jurisdiction  of  county 
court, — Re  If  hittington,  bkcy. — 1  N.  R.  308. 

12.  Transfer  of  proceedings — Dissolution  of  partner' 
ship. — Re  Preston  ^  Pearcey,  bkcy. — 1  N.  R.  259. 

13  Transfer  of  proceedings  —  Promptitude.  —  Re 
BurdiU,  BKCY. — 1  N.  R.  392. 

14.  Transfer  of  proceedings — Costs. — Re  Pizey,  BKCY. 
—1  N.  R.  355. 

15.  Transfer  of  petition. — Re  Barnard,  bkcy. — 
1  N.  R.  231. 

16.  Jurisdiction. — Metropolitan  di^r id. — Re  Walker, 
BKCY. — 1  N.  R.  356. 

1 7.  Insufficient  description. — ^Where  a  bankrupt  omits 
from  his  description  all  mention  of  the  address  of  an 
office  at  which  he  for  some  time  carried  on  business,  the 
Court  will  not,  upon  any  light  ground,  allow  an  amend- 
ment. 

The  Court  refused  an  application  in  the  absence  of 
any  explanation  as  to  the  omission.  —  Re  Blenkarn, 
BKCY.,  304. 

18.  Insufficiency  of  bankrupt's  description  in  petition 
— Insufficieficy  of  stamp  upon  petition —  Petition  dis- 
missed — Practice. — ^Where  G.,  a  petitioning  bankrupt, 
has  traded  aaOt.  k  Co.,  that  fact  must  be  stated  in  the 
petition,  otherwise  the  petition  is  invalid. 

Debts  released  by  deed  purporting  to  be  executed 
under  the  Bankruptcy  Act,  1861,  but  which  deed  turns 
out  to  be  fraudulent  and  void,  must  be  included  in  the 
computation  of  a  bankrupt's  liabilities ;  and  so  where 
the  petition  was  impressed  with  a  £1  stamp,  without 
estimating  the  debts  so  supposed  to  be  released,  and 
which  would  have  increased  the  stamp  dut^  to  £5. 

Held,  that  the  petition  must  be  dismissed. — Re  8, 
Gashion,  BKCY.,  810.— 8  L.  T.  N.  S.  622. 

19.  Insiiffident  description — Omission  of  residence, 
— i?<?  ffaU,  BKCY.— 7  L.  T.  N.  S.  725. 


20.  Misdescription. — Re  Harvey,  bkcy. — 2  N.  R.  17. 

21.  Misdescription — Omission  of  place  of  business. — 
Re  Savory,  BKCY. — 7  L.  T.  N.  8.  475. 

22.  Petition  in  form&  pauperis — Annulling  adjudi^ 
cation. — Ex  parte  Peacock,  Re  Vogt,  BKCY. — 8   L.  T. 

N.  S.  60. 

23.  Petition  in  formft  pauperis — Debtor  in  receipt  of 
a  pension. — Re  West,  bkcy. — 7  L.  T.  N.  B.  669. 

24.  Petition  in  formft  pauperis — Release  of  petitioner 
before  opening  petition. — Re   Curteis,  BKCY. — 8  L.  T. 

N.  S.  60. 

25.  Petition  for  leave  to  surrender — Right  of  detain- 
ing creditors  to  be  heard — Practice. — ^The  Court  wiU 
allow  a  bankrupt  to  surrender  unless  any  substantial 
reason  can  be  shown  to  the  contrary,  in  order,  1st,  t^iat 
the  bankrupt  may  be  examined  as  to  his  dealings  and 
transactions;  and  2ndly,  because  his  surrender  and 
examination  may  in  the  result  lead  to  assets;  and 
where  a  debtor  had  left  England,  taking  with  him 
£500,  the  Commissioner,  with  the  consent  of  the  as- 
signees, allowed  the  bankrupt  to  surrender  uncondi- 
tionally, and  without  requiring  the  repayment  of  that 
sum. 

Detaining  creditors  have  no  right  to  be  heard  in  op- 
position to  a  petition  for  leave  to  surrender. — Re 
Waugh,  BKCY.  879. 

26.  Affidnrit  of  debtor  verifying  account  of  debts. — 
Where,  in  consequence  of  the  absence  from  Eogland  of 
a  debtor,  the  trustees  are  unable  to  obtain  from  him  an 
affidavit  verifying  the  account  of  debts,  as  required  by 
the  rule  of  the  22nd  of  May,  1862 — 

Held,  that,  upon  production  of  an  affidavit  of  the 
debtor's  absence*  the  affidavit  of  the  solicitor  conduct- 
ing the  proceedingfs  might  be  admitted  in  lieu  thereof. 
Re  Hudson,  BKCY.,  441. 

27.  Creditors'  assignee — Appointment — Practice. — 
Where  the  commissioner  had  appointed  a  creditors'  as- 
signee ex  parte,  the  matter  not  having  been  brought 
before  him  from  the  registrar  in  accordance  with  sec- 
tion 53  of  the  Act  of  1861,  the  appointment  was  dis- 
charged as  irregular. — Re  Day,  l.j.  47. — 7  L.  T.  N.  S. 
376. 

28.  Assignees  (creditors*),  wlien  to  be  chosen. — Re 
Cannot,  bkcy.— 8  L.  T.  N.  8.  291. 

29.  Creditors'  assignees — Costs. — ^It  is  the  duty  of 
the  creditors'  assignees  to  appear  upon  a  question  as  to 
passing  the  final  examination  of  a  bankrupt,  and  not  of 
individual  creditors;  and  if  the  assignees  allow  the 
creditors  to  appear  and  oppose,  the  assignees  will  not 
be  allowed  their  costs. — Re  Brook  and  Crossland.  Ejo 
parte  Brook,  L.C.— 8  L.  T.  N.  S.  375. 

30.  Duties  of  assignees — Assignees  removed  on  the 
ground  of  neglect  of  duty. — ^Where  assignees  are  chosen 
at  the  instance  of  the  bankrupt's  solicitor,  who  has  the 
sole  control  of  the  estate,  and  the  bankrupt  carries  on 
business  the  same  as  before  the  bankruptcy,  and  the 
assignees  neglect  their  duty  and  do  not  attend  the 
sittings  of  the  Court,  the  Court  will  remove  them,  and 
will  order  the  costs  of  the  creditors  making  the  applica- 
tion to  be  paid  out  of  the  estate. — Re  Beesley,  bkcy. 
878. 

81.  Accountant's  charges — Court  of  appeal. — ^The 
allowance  of  an  accountant's  charges  for  preparing 
the  balance-sheet  of  a  bankrupt  is  a  matter  of  discre- 
tion with  the  Commissioner,  with  which  the  Court  of 
Appeal  will  not  interfere. — Re  Sheen,  L.c. — 8  L.  T.  N.  S. 
375. 

32.  Practice — Admission  of  fresh  evidence — 32/m2 
Order  in  Bankruptcy. — Although  no  new  evidence 
on  any  point  in  issue  can  be  introduced  on  the  hearing 
of  an  appeal  in  bankruptcy,  yet  an  affidavit  can  le 
received  as  to  what  took  place  before  the  CommissioDer. 
— Ex  parte  Page,  Re  Neal,  LXJ. — 7  L.  T.  N.  S.  408  j  83 
L.  J.  Bkpy.  14;  9  Jur.  N.  S.  8;  1  N.  R.  140. 
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33.  If-esh  eridenee — Where  to  he  taken. — A,  oase  was 
sent  baok  by  the  Court  of  Appeal  to  the  distriot  court 
at  Bristol,  with  leave  to  both  parties  to  prodooe  fiesh 
evidence.  The  Court  ordered  the  fresh  evidence  to  be 
taken  in  London,  where  the  witnesses  resided,  instead 
of  at  Bristol. — £aj  parte  Sill.  He  Cardiff  Preserved 
Coal  and  Cohc  Company  (No.  2)  L^r. — 7  L.  T.  N.  8.  669; 
82  L.  J.  Bkoy.  164;  1  N.  B.  U8. 

34.  Practice — Ihidetice, — Where  an  application  is 
made  to  the  Court  of  Appeal  to  set  aside  an  adjudica- 
tion, the  Court  has  jurisdiction  to  allow  further  evi- 
dence to  be  adduced. — He  Miller,  hj.  80. — 1  N.  B. 
184. 

36.  Opposition  hy  creditor — Discharge  under  section 
110.— ifc  Castle y  BKCT.— 7  L,  T.  N.  S.  390. 

36.  Annulling  bankruptcy  before  advertisemetU  — 
Practice. — It  is  quite  out  of  the  ordinary  course  to 
annul  a  bankruptpy  before  advertisement  in  the  London 
Gazette ;  and  where  the  petitioning  creditors  applied 
for  an  order  to  annul  upon  a  general  allegation  that  all 
the  creditors  had  been  settled  with — 

Held,  that  strict  evidence  of  the  assents  of  credi- 
tors to  the  arrangement  was  necessary.  Application 
therefore  refused. — JRe  Anonymous,  bkct.  810. — 2  N.  B. 
389. 

86a.  Annulling  atyudication  before  advertisement. — 
The  Court  will  not  make  an  order  for  annulling  an  ad- 
judication in  bankruptcy  with  the  alleged  consent  of 
creditors  before  advertisement. — Ew  parte  Ludbrook, 
L.C.,  1006.— 2  N.  B.  661. 

87.  Discharge  of  order  annuUitig  abjudication, — Ex 
parte  Elsee.    Be  Adams,  bkcy. — 8  L.  T.  N.  8.  667. 

38.  Annulling  adjudication — Costs  of  official  assignee 
— Jurisdiction. — ^The  Court  of  Appeal  in  Bankruptcy 
has  jurisdiction  to  order  one  respondent  to  pay  costs 
and  expenses  incurred  by  a  co-respondent. 

Where  an  adjudication  has  been  annulled,  the  official 
assignee  will  be  allowed  to  deduct  from  any  assets  in 
his  hands  the  expenses  properly  incurred  by  him  in  the 
custody  and  realization  of  the  estate;  but  the  Court 
may  order  such  expenses,  and  the  costs  of  all  parties,  to 
be  paid  by  the  petitioning  creditor. — Re  Wollhcim,  lj. 
128.— 7  L.  T.N.  8. 581;  32  L.  J.Bkcy.26;  1  N.  B.  147. 

89.  Annulling  a^udication. — A  bankrupt  had  been 
refused  his  certificate  on  the  ground  that  he  had  lost 
i&200  in  one  year  in  time  bargains.  All  his  assets 
were  distributed  except  a  reversionary  interest.  A  re- 
lation offered  to  buy  that  at  a  price  beyond  its  value, 
on  the  condition  that  the  bankruptcy  should  be 
annulled.  On  the  petition  for  annulling  the  adjudica- 
tion being  presented,  the  Lords  Justices  granted  the 
prayer  of  the  petitioner. — Iko  parte  dark.  Re  Cope 
land,  l*J. — 2  De  G.  F.  &  J.  681. 

40.  Re-hearing  disputed  abjudication — Jurisdiction. 
— Re  Sanghurst,  BKCY. — 7  L.  T.  N.  8.  635. 

41.  Prison  adjudieation.—Rc  Mil,  bkcy.— 7  L.  T. 

N.  8.  768. 

42.  Prison  adjudications  by  registrar — Proceedings 
thereunder  distnissed. — Where  the  conduct  of  a  bank- 
rupt has  been  very  flagrant,  and  the  largest  and  almost  the 
only  creditor,  having  proved  his  debt,  is  unable  to  issue 
process  against  the  bankrupt's  person,  the  Court  dis- 
missed the  proceeding^  under  the  bankruptcy,  notwith- 
standing that  the  adjudication  was  made  by  a  registrar 
on  his  attendance  at  the  prison  where  the  bankrupt 
was  confined. — Re  Graves  (JLhe  younger^,  bkct.  968. 

43.  Sequestration  in  Scotland — Precedence  of  pro^ 
ceedings. — Re  Young,  bkcy. — 7  L.  T.  N.  8.  634. 

44.  Papers  —  Discretion  of  Court.  —  Re  Woodley, 
bkcy.— 2  N.  B.  17. 

45.  Jurisdiction  —  Settlement  money  —  Trustee  and 
cestui  que  trust.-^Re  Lovell,  BKCY. — 8  L.  T.  N.  8.  268. 


Proof  of  debts  (Bankbuptcy  Act,  1861,  ss.  144 
—166). 

46.  Proof  by  mortgagee — Effect  of  decree  for  redemp- 
tion— Ihrm  of  order. — In  a  suit  by  a  wife  against  her 
husband's  assignees  in  bankruptcy  and  the  mortgagee  of 
an  estate  mortgaged  by  the  husband  and  wife,  to  which 
estate  the  husband  was  entitled  in  her  right — ^the  as- 
signees having  disclaimed  at  the  bar  all  right  to  re- 
deem— the  decree  declared  that  the  plaintiff  was  entitled 
to  redeem,  upon  payment  of  the  debt,  and  that  in  default 
the  bill  should  be  dismissed  as  agidnst  the  mortgagee. 
The  mortgagee  afterwards  proved  in  bankruptcy  for  his 
debt  before  anything  had  been  done  under  the  decree. 

Held,  that  the  disclaimer  by  the  assignees  would  be 
only  binding  if  the  plaintiff  exercised  her  right  to  re- 
deem ;  and  that  the  mortgagee  could  only  be  admitted 
to  prove  on  condition  that  if  the  bill  were  dismissed 
against  him,  the  husband's  life  interest  in  the  property 
should  be  sold,  and  the  proceeds  deducted,  and  proof 
admitted  for  the  remainder,  or,  if  the  plaintiff  should 
redeem,  then  that  the  proof  should  be  without  prejudice 
to  the  same  being  expnng^  for  the  benefit  of  the  parties 
paying  the  debt  to  the  mort^^agee. — Ex  parte  Paine. 
Re  Oleaves,  L.C.  653.-8  L.T.  N.  8. 190;  9  Jur.  N.  8. 
701. 

47.  Equitable  mortgage — Interest. — It  is  the  settled 
practice  of  the  Court,  that  where  a  creditor  has  an 
equitable  mortgage,  and  after  bankruptcy  presents  a 
petition  to  have  that  security  realised,  he  is  not  entitled 
to  any  interest  subsequent  to  the  date  of  the  fiat — 
Ex  parte  Lubbock.  Re  Flood,  L.C.— 8  L.T.N.8.  474; 
2  N.  B.  207. 

48.  Share  of  deceased  partner  left  in  partnership. — 
A.,  B.,  and  C.  became  partners  for  twenty-one  years,  C. 
having  a  capital  of  £100,000  in  the  business.  By  the 
partnership  deed  it  was  provided  that  in  case  of  C.'s 
death,  his  capital  should  continne  part  of  the  partner- 
ship assets,  and  that  the  surviving  partners  should  pay 
it  to  his  executors  by  instalments,  and  should  give  a 
bond  for  the  payment  of  the  instalments  with  interest, 
and  that  the  executors  should  release  to  the  surviving 
partners  all  his  share  in  the  partnership.  C.  died,  and 
the  surviving  partners  executed  the  bond  and  then 
became  bankrupt. 

Held,  that  all  connexion  between  C.'s  estate  and  the 
partnerdiip  had  ceased,  and  that  the  executors  could 
prove  for  the  capital  as  a  debt  against  the  banknq>ts. — 
Re  Beater,  Dennant,  f  Russ,  L.J. — 31  L.  J.  Bkcy.  16. 

49.  Release  by  creditors. — A  trader  was  adjudicated 
bankrupt,  and  six  creditors  proved,  but  no  certificate  was 
granted  him.  Afterwards  158.  in  the  pound  was  paid 
to  his  creditors,  and  he'  then  applied  to  them  to  release 
him  and  annul  the  bankruptcy.  Pour  creditors  exe- 
cuted a  release  of  the  debt,  but  the  other  two  being 
unable  to  join,  the  bankruptcy  was  not  annulled. 

Held,  that  the  four  creditors,  having  executed  for  a 
particular  purpose,  which  failed,  could  retain  their  proof* 
— Re  Caxeneau,  L.C.— 8  L.T.  N.  8.  11 ;  Jur.  N.  8.  666. 

60.  Judgment  on  bond  executed  by  bankrupt^  Con- 
sideration.—-Re  Sowerby,  bkcy.— 7  L.T.  N.  8.  259. 

DiSCHABOE    (BANKBUPTCY    ACT,   1861,    88.   157 

—184.) 

61.  Bankrupt* s  income — Conditional  discharge — ss. 
134,  150. — A  yearly  allowance  which  a  bankrupt  re- 
ceives by  way  of  gratuity  from  a  relative  cannot  be 
made  applicable  under  either  the  139th  or  159th  sec- 
tions of  the  Bankruptcy  Act,  1861,  towards  payment  of 
debts,— iZtf  Lord  George  Osborne  Ibnmshend,  BKCY.,  194. 
— 1  N.  B.  166. 

62.  Conditional  discharges-Executing  assignment  of 
lease.^Re  Moss,  bkcy.— 7  L.  T.  N.  8.  867. 

63.  Conditional  diseharge^Payment  of  instalments* 
--Re  Scudamore,  bkcy.— 8  L.  T.  N.  a  212. 
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64.  OiviAg  np  agreement  for  a  lea4e — BigH  of  elee^ 
t'wH  in  the  a$$i§nee», — Be  Barker ,  bkct. — 7  L.T.  N.  S. 
724. 

55.  6imn§  up  po9$e$iwn  of  bankrupt's  heuie  to  land- 
lords—Be M'Chrthy,  BKCT.— 7  L.T.  N.  S.  804. 

56.  Frlvoloue  defence.-^ Be  Score j  bkct.}  1  K.  R. 
181. 

57.  Liability  of  future  property — Petition  by  bank- 
rupt for  his  own  benefit — Dismissal  of  petition. — A 
petition  for  &djndioatioii  was  presented  by  the  bank- 
rupt MmBelf,  and,  as  appeared  bj  the  evidence,  for  his 
own  benefit  alone.  The  Ck>nrt  did  not  dismiss  the  peti- 
tion, bat  made  his  after-acqnired  property  liable  to 
the  debts  proved  nnder  the  bankraptcj. 

Whether  tinder  the  new  Act  anj  petition  for  adjadi« 
cation  ought  to  be  dismissed — Quetre.  — Be  Brinknrater, 
Ex  parte  Sewitt,  L.J.— -8  Jur.  N.  S.  767;  6  L.  T.  N.  S. 
730;  81  L.  J.  Bkcy.  83. 

58.  Omission  of  debt  from  schedule — Bight  of 
creditor  to  a  re-hearing.  —  Where  the  debt  of  a 
creditor  has  been  omitted  from  the  account  pre- 
sented to  the  Court  by  a  bankrupt,  and  in  con- 
sequence of  such  omission  the  creditor  is  misled,  and 
has  not  an  opportunity  of  opposing  the  bankrupt's  ap- 
plication for  an  order  of  discharge  under  the  110th 
section  of  the  Bankruptcy  Act,  18C1,  it  is  competent 
for  the  Court,  upon  production  of  an  affidavit  stating 
the  drooniBtanoee,  to  allow  the  oraditor  to  prove  and  to 
apply  under  the  168th  section  for  a  re-hearing  of  the 
order  of  discharge. — Be  Van  Noppen^  BkCt.  198. — 
1  N.  B.  229. 

69.  Payment  of  money  by  bankrupt  after  bankruptcy, 
-—Be  Long,  7  L.  T.  N.  S.  269. 

60.  Professional  singer, — A  professioiial  Binger 
incurred  penalUee  for  not  performing  her  engage- 
ments, And  damages  were  recovered  against  her 
by  the  person  who  had  engaged  her  services.  She  then 
became  bankrupt,  but  hor  assigneee  opposed  her  dis- 
charge on  the  ground  that  she  refused  to  use  her 
musical  talents  for  the  benefit  of  her  oreditora. 

Held)  Under  the  ciioumstances,  that  she  was  en- 
titled to  her  discharge. — Be  Ellison,  Em  parte  Ellison, 
L.C.— 8  L.  T.  K.  8.  407. 

61.  Bash  and  hazardous  speculation, — ^The  meaning 
of  debts  contracted  ''without  reasonable  or  probable 
ground  of  expectation  of  being  able  to  pi^  the  same,'* 
and  of  "rash  and  haiardous  speculation,"  within  the 
meaning  of  the  Buikrupt  Act,  1861,  section  169,  con- 
sidered. 

An  appeal  by  a  bankrupt  against  a  decision  of  the 
Commissioner  suspending  his  order  of  discharcfe  on  ac- 
count of  alleged  misconduct  of  that  nature,  allowed. — 
Ex  parte  Dotcnliam,    Be  BownJiam,  L.C.  577. — 8  L.  T.  ] 
K.  S.  225. 

62.  Be-hearing— Section  159.— Where  the  Court 
had  attached  conditions  to  a  bankrupt's  order  of  dis- 
charge in  consequence  of  the  bankrupt's  misconduct, 
before  the  decision  in  Be  Mew  j'  Tlwme,  10  W.  R.  790, 
and  it  appeared  that  the  Court  nad  not  confined  their 
consideration  to  the  acts  specified  in  the  Bankruptcy 
Act,  1861,  section  159,  the  Court  granted  a  re-hearing 
—Be  Drinhwater,  L.J.  14.— 7  L.  T.  N.  8.  300}  32  L.  J. 
Bkcy.  20;  1  N.  R.  89. 

63.  Suspension  of  proceedings. — ^Where  the  proceed- 
ings under  a  bankruptcy  are  suspended  by  the  creditors 
pursuant  to  a  resolution  under  section  110  of  the 
Bankruptcy  Act,  1861,  the  bankrupt  having  filed  hii 
acoounts,  is  not  by  vhrtue  of  that  section  entitled,  as 
of  right,  to  an  order  of  discharge;  but  creditors  may 
appear,  and  will  be  heard  in  opposition. — Be  Castle, 
BKCT.  113. 

64.  Time  of  order  of  discharge  taking  effect — Subse- 
quefitly-ucquired  property. — ^Hie  order  of  discharge  of 
a  bankrupt  under  the  Bankruptcy  Act  of  1861  "takes 
eflaot "  ftom  the  time  when  it  is  pronouticed  by  the 


Commissioner,  and  property  acquired  by  the  bankmpt^ 
between  that  time  and  the  expiration  of  the  thirty  days 
allowed  for  ajipeal,  when  the  order  is  drawn  up,  belongs 
to  him,  and  cannot  be  claimed  by  the  assignees,  unless 
it  has  been  in  the  meantime  annulled  or  suspended. — 
jRp  parte  Bell.  Be  Zaforest,  L.C.  788.-8  L.  T.  N.  S. 
481 1  2  N.  B.  257.     BCKT.  684.-2  N.  R.  1 69. 

65.  Bescinding  order  of  discharge — Further  invest i- 
gotten. — ^The  assignee  of  a  bankrupt  applied  to  rescind 
the  order  for  his  discharge,  on  the  ground  of  alleged  gross 
misconduct  and  fraud  on  the  part  of  the  bankrupt. 
The  Lord  Chancellor,  considering  that  the  case  rested 
on  his  opinion  alone,  retained  the  appeal  for  six  weeks, 
to  give  time  for  the  production  of  further  evidence. — 
Be  Angerstein.  Eb  parte  Bailey,  L.C.— 8  L.  T.  N.  S. 
223;  9  Jur.  N.  S.  763. 

66.  Practice.— Be  Suter,  bkct.— 1  N.  R.  231. 

Tbust  Dssdb,  kc  (Bakkbuptct  Act,  1861,  ss. 
184—199). 

67.  Deed  of  arrangement — Jurisdiction — Petition  by 
trustee. — On  a  petition  presented  by  two  of  the  trustees 
of  a  deed  of  arrangement  for  the  benefit  of  creditors, 
praying  for  the  removal  of  a  third  trustee,  and  for  con- 
sequential directions,  the  Commissioner  in  Bankruptcy 
has  no  jurisdiction  to  make  an  order  directing  a  transfer 
of  the  estate  of  t&e  debtor  to  an  account  in  bankruptcy, 
and  appointing  the  official  assignee  of  the  Court  to  act 
and  to  apply  the  estate  as  if  it  were  in  bankruptcy. — Ex 
parte  Buck,     Be  Wickenden,  L.a  126.-8  Jur.  N.  S. 

1219;  7LT.K.8.405;  32 L. J. Bkpy. 9. 

68.  Bule  of  22nd  of  May,  1862 — Afidapit  of  debtor 
verifying  account  qf  debts, — Where  the  inspectors, 
under  a  deed  exeot^ed  by  a  debtor  pursuant  to  the 
192nd  section  of  the  Bankruptcy  Act,  1861,  are  unable, 
in  consequence  of  the  state  of  tiie  mind  of  the  debtor, 
to  obtain  from  him  an  affidavit  verifying  the  amount  of 
debts,  as  required  by  the  rule  of  the  22nd  of  May,  1 862, 

Held,  that  upon  production  of  a  medical  certificate, 
duly  verified,  attesting  the  debtor's  state  of  health,  the 
affidavit  of  the  solicitor  conducting  the  proceedings 
and  his  clerk  might  be  admitted  in  lieu  thereof. — Be 
Springate,  bkct.  219. — 1  N.  R.  167. 

69.  Ajidarit  by  third  party — Absconding  debtor, — 
Be  Griffiths,  bkct.— 8  L.  T.  K.  S.  60. 

70.  Evidence  of  assent  by  creditors. — Be  CJiurch, 
BKCT. — 1  N.  R.  86. 

71.  Dissenting  creditor  —  Arrest  of  debtor.  —  Be 
Bryant,  BKCT.— 7  L.  T.  N.  S.  44  2. 

72.  Dissentient  creditor — Issuing  execution — Esti- 
mate of  assenting  creditors. — A  debtor  having  executed 
a  deed  of  arrangement  with  his  creditors,  under  the 
192nd  section  of  tiie  Bankruptcy  Act,  18G1,  whereby 
he  set  aside  £800  per  year  out  of  his  salary  of  £1,200 
for  the  benefit  of  his  creditors — 

Held,  upon  an  application  by  a  dissentient  creditor 
for  leave  to  issue  execution  notwithstanding  the  deed, 
that,  having  regard  to  the  proposal  which  the  debtor 
had  made,  the  Court  ought  not  to  interfere;  and  the 
application  was  refused. 

Semble,  that  in  calculating  the  necessary  assents  to 
a  deed  under  the  192nd  section,  the  debts  due  to  cre- 
ditors partially  secured  must  be  estimated  to  the  extent 
only  to  which  such  debts  are  unsecured. — Anonymous, 
BKCT.  602. 

73.  Dissentient  credUoi*  —  Validity  of  deed.  —  Be 
Shettle,  hJ,  168.— 7  L.  T.  N.  8.  608;  82  L.  J.  Ch.  37; 
1  N.R.  161.  BKCT.  45—7  L.T.  N.  S.  367  (see  ii^rd  85). 

74.  Validity  ef  deed — Cessio  bonorum — Begistration. 
— ^The  registntfon  of  a  deed  of  composition  is  not 
conclusive  evidence  that  all  the  conditions  required  by 
the  192nd  section  of  the  Bankruptcy  Act,  1861,  have 
been  complied  with. 

A  cessio  bonorum  is  not  essential  to  the  validity  of  a 
oompoaition  deed  under  the  192nd  section. 
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It  is,  however,  essential  that  the  deed  shall  be  for 
the  benefit  of  all  the  oreditors,  and  not  only  of  those 
who  have  signed  the  deed. — Jle  Bawlings,  hJ.  157. — 
7L.T.N.S.582;  32  L.  J.  Bkcy.  27}  9  Jur.  N.  S.  316. 
BKCY.  11.— 7  L.  T.  N.  S.  288;  1  N.  R.  149. 

75.  Validity  of  deed — Registration — Cessio  bononun. 
— A  oomposition  deed  not  ooming  within  the  provisions 
of  section  192  of  the  Bankruptcy  Act,  1861,  cannot  be 
duly  registered  under  section  194,  unless  a  copy  of  it  is 
left  at  the  registrar's  office,  and  an  advertisemont  of  it 
inserted  in  the  Oazette. 

Such  a  deed,  if  not  duly  registered,  does  not  bind  the 
minority  of  the  creditors  who  have  not  executed  it,  but 
may  be  treated  by  them  as  an  act  of  bankruptcy. 

A  deed  of  trust  in  favour  of  such  creditors  only  as 
BhaU  come  in  within  twenty-eight  days,  is  not  such  a 
deed  as  comes  within  section  192  of  the  Act,  though 
registered  according  to  its  provisions. 

Semhle. — ^A  cestio  honorum  is  not  essential  to  the 
validity  of  a  deed  under  section  192,  and  the  decision 
of  Tetley  v.  Taylor,  1  EL  &  BL  521,18  not  applicable  to 
oases  under  the  present  statute. 

Creditors  under  a  trust  deed  must  allow  for  the  value 
of  their  securities  in  the  same  way  as  creditors  under  a 
bankruptcy. — £m  parte  Il&rgan,  In  re  WoodJiouMe, 
L.a  816.— 7  L.T.  N.  S.729|  ^2  L.  J.  Bkpy.  iS;  9  Jur. 
N.S.  559;  1  N.  E.  339. 

76.  Validity  of  deed — Dissentient  creditor. — ^Where 
a  debtor  executes  a  deed  of  assignment  intended  to  be 
tinder  the  Bankruptcy  Act,  1861,  to  trustees  for  the 
benefit  of  his  creditors,  and  it  subsequently  appears 
from  the  examination  of  the  parties  that  no  person  has 
been  placed  in  possession  of  the  property  comprised  in 
the  deed,  and  that  one  of  the  alleged  assenting  credi- 
tors is,  in  fact,  dissentient,  the  Court,  upon  the  petition 
of  a  creditor,  adjudicated  the  debtor  a  bankrupt. — Re 
Cole,  BKCY.  989. 

77.  Validity  of  deed — Registration — Ecidenoe  of  act 
of  bankruptcy. — A  deed  of  trust  for  creditors  executed 
by  an  alleged  bankrupt  before  his  bankruptcy,  though 
not  registered  pursuant  to  the  Bankrupt  Act,  1861, 
s.  194,  is  receivable  in  evidence  against  the  alleged  bank- 
rupt as  a  proof  of  an  act  of  bankruptcy. 

A  deed  of  trust,  executed  by  a  man  who  admits  his 
inability  to  pay  his  debts,  conveying  the  greater  part  of 
his  property  to  a  trustee  for  the  pximary  benefit  of  his 
solicitor,  to  cover  debts  then  due  or  to  beoome  due  to 
him,  and  then  for  the  benefit  of  his  creditors  who  were 
parties  thereto,  in  such  manner  as  that  the  general  body 
of  creditors  are  delayed  in  or  deprived  of  the  admi- 
nistration of  the  property  to  which  they  would  be 
entitled  by  law,  Is  an  act  of  bankruptcy. — Hix  parte 
Wensley.  Re  Wensley,  L.C.  241.— 7  L.  T.  N.  S.  548; 
82  L.  J.  Bkcy.  28 ;  9  Jur.  N.  8.  31 6 ;  1 N.  E.  883. 

78.  Validity  of  deed — Stay  of  proceedings  untU  re- 
gistration.—Re  T.  TK,  BKCY.— 7  L.  T.  N.  S.  475. 

79.  Validity  of  deed — Registration — Enlargement  of 
time. — Ex  parte  Jennings,  BKCY. — 8  L.  T.  N.  S.  521. 

80.  Validity  of  deed — Misdescription  qf  debtor — 
Omission  of  costs  in  the  computation  of  value. — ^The 
description  of  the  debtor  in  a  deed  executed  under  the 
192nd  section  of  the  Bankruptcy  Act,  1861,  should  be 
as  full  and  complete  as  in  bankruptcy;  but  where  no 
person  has  been  misled  by  an  alleged  Insufficiency  of 
description,  tke  Court  declined  to  give  leave  to  issue 
execution  lipon  ft  judgment  obtained  by  anon-assenting 
creditor. 

A  deed,  under  the  192nd  section,  is  not  vitiated  by 
reason  of  the  omission  in  the  computation  of  value  of 
the  amount  of  costs  In  an  action  in  which  judgment 
was  recovered  after  the  execution  of  the  deed. — Re 
Wheeler,  BKOt.  988.-2  N.  E.  550. 

81.  Petition  by  debtor  against  himse\f — Applioation 
by  trustees  to  dismiss  petition, — ^The  operation  of  the 
199th  section  of  the  Bankruptcy  Act,  1661)  is  not  con- 


fined to  the  dismissing  of  petitions  which  may  be  pre- 
sented adversely;  the  section  applidt  genezaUy  to  all 
petitions;  and  the  proceedings  may  be  dismissed  after 
adjudication.—^  J.  B,  dark,  bkcy.  878.-2  N.  E. 
418. 

82.  Release  from  custody, — Re  TregeUsis,  bkcy. — 2 
N.  E.  61. 

83.  Release  from  custody. -^Re  Windsor,  bkcy. — 1 
K.  B.  280. 

84.  Release  from  custody — Jurisdiction. — Re  lAttle- 
Johns,  BKCY. — 1  N.  E.  168. 

85.  Release  from  custody  —  Estimate  qf  assenting 
creditors. — ^The  Court  of  Bankruptcy  has  jurisdiction 
to  order  the  discharge  from  custody  of  a  debtor  who 
has  executed  a  deed  of  composition  within  the  192nd 
section  of  the  Bankruptcy  Act^  1861. 

The  word  "creditors  "  in  the  192nd  section  extends 
to  secured  creditors  as  well  as  those  unsecured.  The 
secured  creditors  must  therefore  be  taken  into  account 
in  estimating  the  necessary  proportion  of  assents  with- 
out regard  to  their  securities. 

The  deed  must  be  for  the  benefit  of  all  the  creditors, 
and  not  only  for  those  who  execute  it. — Re  Shettle, 
W.,  158.— 7  L.  T.  N.  S.  608;  82  L.  J.  Ch.  37;  1  N.  E. 
151.     BKCY.  45.-7  L.  T.  N.  S.  367. 

^Q.  Release  from  custody — Invalid  deed. — ^A  debtdr 
by  composition  deed  dated  the  14th  of  May,  1862,  re- 
citing that  the  debtor  was  indebted  to  "  Uie  several 
persons  mentioned  in  the  schedule  thereto,"  &a,  cove- 
nanted to  pay  "  his  several  creditors "  2s.  6d.  in  the 
pound  by  instalments.  The  first  instalment  not  having 
been  paid  pursuant  to  the  deed,  upon  the  debtor's  ap- 
plication for  release,  the  Court  declined  to  interfere. — 
Me  Llewellyn,  bkcy.  220. — 1  N.  E.  230. 

87.  Trader  debtor  summons. — Re ,  BKCY. — 2 

N.  E.  17. 

88.  Trader  debtor  summ4)ns. — Eb  parte  Rowlings. 
Re  Rawlings,  BKCY.  11. — (See  suprh,  74)  . 

89.  Trustee  refusing  to  be  examined — Discretion  of 
commissioner. — ^The  Court  of  Appeal  in  Bankruptcy 
will  not  interfere  with  the  discretion  of  a  commissioner 
in  requiring  a  trustee  of  a  deed  of  assignment  or  an 
assignee  to  be  examined  on  a  summons  taken  out  by 
the  creditors,  even  if  he  has  been  served  with  no  notice 
of  the  grounds  for  such  examination. — Ex  parte  Law 
rence.  Re  Beale*s  assignment,  L.c.  706. — 9  L.  T.  N.  S. 
407;2N.E.  209. 

90.  Power  of  summoning  third  persons  at  the  instance 
of  trustee. — Trustees  and  creditors  under  a  trust  deed 
duly  registered  under  the  Bankruptcy  Act  of  1861  have 
the  same  powers,  rights,  and  privileges,  including  that  of 
summoning  witness^  which  are  possessed  by  assignees 
and  creditors  under  a  fiat  in  banlmiptcy. 

A  commissioner  in  bankruptcy  is  bound  to  grant  a 
summons  to  examine  a  third  person  at  the  instanoe  of 
persons  claiming  under  a  trust  deed. — Ex  parte  Alex- 
afider.    Re  Thin,  L.C.  924.-2  N.  E.  498. 

91.  Ponfer  if  paying  certain  creditors  in  fulL — 
— Wh^  a  deed  of  trust  for  the  benefit  of  creditors  oon 
tains  a  power  for  the  trustees  to  pay  in  full  all  creditors 
under  £10,  such  a  power  is  inconsistent  with  the 
general  purport  of  the  deed,  and  with  the  enactments 
of  the  bankrupt  law,  and  cannot  be  exercised  by  the 
trustees,  but  it  forms  no  objection  to  the  validity  of 
the  deed. 

The  efi^eot  of  trust  deeds  under  the  Bankmptpy  Act, 
1861,  commented  on. — Ex  parte  Spyer.  Re  Josephs, 
L.C.  1008.— 2  N.  E.  560. 

92.  Powers  of  trustee  under  deed  of  assignment 
— Application  for  order  upon  debtor  to  join  in 
conwyanee  (f  leasehold  property  not  ineluded  in 
deed,  refused — Validity  qf  deed. — ^A  debtor  exooQted 
an  assignment  of  his  stock  in  trade,  and  all  other 
his  personal  estate   and  effects,   **  except  the  letflcs 
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of  certain  premises  wliioh  were  not  intended  to  be 
thereby  assigned/'  to  a  trustee  for  the  benefit  of  "  as 
many  of  the  several  creditors  as  had  executed/'  &o. 
The  deed  contained  a  proviso,  however,  that  if  the  debtor 
kept  back  any  part  of  his  estate,  or  refused,  upon  the 
request  of  the  trustee,  to  assign  the  said  leases,  &o., 
the  release  thereinbefore  given  by  the  creditors  should 
be  void.  The  debtor  having  refused  to  join  in  any  as- 
signment— 

Held,  upon  an  application  by  the  trustee  to  compel 
the  debtor  to  execute,  that  inasmuch  as  the  leases  did 
not  pass  to  the  trustees  by  force  of  the  assignment,  the 
Court  had  no  power  to  interfere. 

Qtuere,  whether  the  deed  would  be  good  under  the 
Bankruptcy  Act,  1861. — Be  Rohertt,  bkcy.  652. 

93.  Power  of  trustees  to  set  off  dividend  due  to  ere- 
ditor  as  against  personal  demand. — Inspectors  under  a 
deed  framed  pursuant  to  section  192  of  the  Bankruptcy 
Act,  18C1,  cannot  retain  and  set-off  a  dividend  declared 
and  due  to  a  creditor  under  such  deed  against  a  per- 
sonal demand  which  the  inspectors  have  against  the 
creditor ;  the  creditors  under  the  deed  are  entitled,  as 
the  cestuis  que  trust  of  the  inspectors,  to  all  the  benefit 
secured  to  them  by  the  deed;  and  nothing  short  of 
fraud  will  justify  the  inspectors  in  withholding  the 
dividend. 

In  questions  of  set-off,  the  Court  proceeds  by  analogy 
to  the  practice  of  the  courts  of  common  law.  —  Jte 
Henley,  Thurgood  ^  Co.  Re  Fairhead  ^  Co**  inspec- 
torship, BKCY.  1021. 

94.  Trustee*  —  Absconding  debtor  —  Order  to  send 
dsbtor*s  letters  to  trustees, — Re  A  Trust  Deed,  BKCY. — 8 
L.  T.  N.  S.  654. 

96.  Trustees  —  Disputes  between  trustees — Appoint- 
ment of  official  assignee  as  trustee, — Re  Wlckenden  ^ 
ManseU,  bkcy.— 7  L.T.  N.  8.  368. 

MiSDEMEANOUBS  (BANKBUPTCY  ACT,  1861,  SS.  221 
—226.) 

96.  Compromise  of  prosecution. — ^Where  an  order  has 
been  made  directing  &e  criminal  prosecution  of  a  bank- 
rupt for  misdemeanour,  under  the  Bankruptcy  Act, 
1861,  the  Court  will  stay  such  proceedings  on  payment 
of  an  adequate  sum  to  the  assignee& — Re  Wilson,  Ex 
paHe  Dobson,  LJ.  330.— 32  L.J.Bkcy.  1;  7 L.T.N.  8. 
815;  1  N.R.  379. 

97.  Fraudulent  conduct  —  Prosecution, — A  prosecu- 
tion of  a  bankrupt  for  fraudulent  conduct,  under  section 
221  of  the  Bankrupt  Act,  ought  not  to  be  directed  ex- 
cept upon  reasonable  evidence  of  guilt. — Re  Still,  Fx 
parte  Still,  L.C.— 7  L.T.  N.  8.  406;  32  L.  J.  Bkcy.;  12; 
9  Jut.  N. 8.  7;  1  N.R.  112. 

98.  Indictment. — ^Where  acts  amounting  to  a  mis- 
demeanour under  the  Bankrupt  py  Act,  1861,  are 
charged  against  the  bankrupt^  and  supported  by  pro- 
bable evidence,  the  commissioner  is  not  bound  under 
the  159th  section  to  try  the  bankrupt  himself,  but  has 
power  to  direct  the  bankrupt  to  be  tried  before  a  cri- 
minal court — Re  Wilson,  Ex  parte  Dobson,  hj,  100. — 
7  L.  T.  N.  8.  815;  8  Jur.  N.  8.  1220;  7  L.T.  N.  S.  444; 
1  N.  B.  75. 

99.  Power  to  commit  bankrupt  wilfully  disobeying 
order — Practice. — ^Where  a  bankrupt  had  omitted  tafile 
aocounts  as  ordered,  and  had  been  adjourned  sine  die, 
with  limited  protection,  which  had  since  expired,  the 
Court,  upon  application  of  the  assignee,  directed  notice 
to  be  given  to  him  of  motion  for  warrant  for  committal, 
&c. — Re  Fing,  BKCY.  748. 

100.  Misconduct — Pendency  of  proceedings  —  Acts  of 
1849  and  1861.— Whether  the  Bankruptpy  Act  of  1861 
enables  the  Court  to  suspend  the  discharge  of  a  trader, 
the  prooeedings  in  whose  bankruptcy  were  *<  pending  ** 
when  that  Act  came  into  operation,  in  consequence  of 
oftences  punishable  under  the  Act  of  1849,  but  which 
are  not  punishable  under  the  Act  of  1861— ^ikvrtf. — 
Re  Bond,  L.J.— 31  L.  J.  Bkcy.    46. 


101.  Misdemeanour. — Re  Hyam,  BKOY. — 1  NJL  809. 

102.  Prosecution  of  bankrupt — Costs,  —  Re  Hirsck- 
man.    Fx  parte  Davis,  BKCY. — 2  N.  B.  661. 

103.  Adjudication  by  registrar — Dating  back, — Re 
Lansdofm,  bkcy. — 7  L.  T.  N.  8.  370. 

104.  Repeal  of  former  Acts  (*.  230)  —  Insolvent 
Debtors*  Court. — Fx  parte  Calcott.  Re  CRourke,  BKCY. 

—7  L.  T.  287. 

Bankbupt    Law    Consolidation    Act,    1849 
(12  &  13  Vict.  c.  106). 

105.  Section  12 — Practice  —  lime  for  appeal  — 
Date  of  order. — An  appeal  from  an  order  in  tlie 
Court  of  Bankruptcy  cannot  be  heazd  if  the  peti- 
tion is  lodged  more  than  twenty-one  days  frcm  the 
day  when  the  order  was  actually  made,  though  the 
period  of  twenty-one  days,  allowed  by  the  Bankrupt 
Act,  1849,  s.  12,  has  n)t  elapsed  since  the  order  was 
drawn  up. — Fx  parte  Dudley  and  West  Bromwich 
Banking  Company.  Re  Hopkins,  L.C.  676.-^  L.  T. 
N.8. 189;  9  Jur.  702. 

106.  Section  27 — Jurisdiction — Registrar  sitting  on  he- 
kalfof  Commissioner, — ^Where  the  registrar  sits  on  behalf 
of  the  Commissioner,  it  should  appear  on  the  face  of  the 
order  that  he  was  authorised  to  do  so. — Re  Pennell, 
Fx  parte  Morgan,  L.C.  1048 — 2  N.  R.  499. 

107.  Section  60 — Spoilt  stamp^Wken  allowed. — Fse 
parte  Busk,  bkcy. — 8  L.  T.  N.  8.  663. 

108.  Section  54 — Practice — Payment  by  mistake  to 
chief  registrar's  account. — ^A  sum  of  money  having  been 
paid  to  the  account  of  the  Chief  Registrar  in  Bank- 
ruptcy by  mistake,  under  the  Bankrupt  Act,  1849, 
s.  54,  which  amount  had  been  disallowed  by  the  Com- 
missioner, the  Lord  Chancellor  made  an  order  for  the 
same  to  be  refunded. — Fx  parte  Wkitmore.  Re  Smitk, 
— L.a  1006.— 2  N.  R.  662. 

109.  Sections  78,  79  —  Trader  debtor  summons — 
Bond  under  the  Act.  —  An  action  having  been 
brought  under  the  Bills  of  Exchange  Act  (1866) 
against  the  acceptor  of  a  bill  of  exchange,  leave 
was  given  to  him  by  a  judge  in  chambers  to 
defend  the  action,  on  the  ground  that  he  had  only 
aooepted  it  as  an  agent.  Afterwards  a  trader  debtor 
summons  was  taken  out  by  the  plaintiff  against  the 
defendant.  The  Commissioner  ordered  the  defendant 
to  give  a  bond  with  sureties,  under  the  79th  section 
of  the  Bankrupt  Act,  1849. 

Held,  by  the  Lord  Chancellor,  on  appeal,  that  the 
Commissioner  had  a  discretion  in  the  matter,  and  had 
exercised  it  properly. — Fx  parte  Ruck.  Re  Ruck,  L.C. 
—8  L.  T.  N.  8. 102 ;  9  Jur.  N.  8. 683. 

110.  Section  78 — TVader  debtor  summons — Computa- 
tion of  time. — Fx  parte  Kingrford,  BKCY.— 8  L.  T.  N.  S. 
872. 

111.  Section  91—Petitioning  creditor's  deU—l  J^  2 
Vict.  c.  110;  20  ^  21  Viet.  e.  85 — Order  of  Divorce 
Court  for  payment  of  costs. — ^An  order  issued  out  of  the 
Divorce  Court,  for  the  payment  of  costs,  does  not  con- 
stitute a  petitioning  creditor's  debt  sufficient  for  the 
purpose  of  sustaining  a  bankruptpy  of  the  person 
against  whom  such  order  is  made. — Re  Miller,  bkct. 
874.— 1  N.  R.  210. 

112.  Section  1 04 — Right  of  bankrupt  to  apply  for  a  re- 
hearing of  disputed  adjudication— ^Practice. — ^Where  an 
adjudication  has  becoi  disputed  by  a  bankrupt,  and 
after  hearing  confirmed,  the  Court  will  not  re-open  the 
case  upon  a  suggestion  that  the  prooeedings  were  irre- 
gular, and  that  tiie  bankrupt  had  not  been  served  with 
a  copy  of  the  adjudication. — Re  Songkurst,  bkcy.  194. 

118.  Section  104  —  Surrender  .of  bam,hru^.  —  Rs 
WkUe,  bkcy.— 7  L.  T.  N.  a  475. 

114.  Section  lU-^Notice  to  detaining  creditor.^ 
Where  a  detaining  creditor  is  resident  in  Ireland,  six 
days'  notioe  of  a  bankrupt's  intended  applicatJon  for 
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Ml  <»dar  of  diadhwrge  ia  neoofloary;  the  usual  four-day 
nofciott  is  insuffioiMit. — Be  Jenningi,  bkot.  688. 

115.  Section  112 — Application  for  releaee  from  cms- 
todp-^  Capiat  to  hold  to  hail^Practioe,—WiMTe  a 
debtor  ia  arrested  under  a  writ  of  capias  to  hold  to 
bail,  and  he  afterwards  beoomes  a  bankrupt,  before 
making  any  attempt  to  get  rid  of  the  writ,  the  Oourt 
of  Bankruptcy  will  decline  to  release  him,  but  will 
laaye  him  to  apply  to  a  judge  of  a  oourt  of  oommon  law. 
—JBe  Godey,  BKOT.  988.-2  N.  &.  487. 

116.  Section  112 — Release  from  custody — Oapias  to 
hold  to  haii. — ^The  Ckiurt  has  a  disoretion,  under  the 
112th  seotion  of  the  Bankrupt  Law  Ckmsolidation  Act, 
1849,  to  refuse  or  allow  the  release  from  custody  of  a 
bankrupt  In  prison  at  the  date  of  adjudication,  but  it 
win  not  interfere  in  the  case  of  a  debtor  who  has 
been  arrested  upon  a  capias  to  hold  to  bail  issued  by 
the  authoril7  of  the  judge  of  one  of  the  superior  courts. 
— Jle  Mare,  bkcY.  804. 

117.  Section  ll2Sclease  from  custody — Ri{fht  of 
*'  creditors*  representative  "  to  oppose  release — Discretion 
of  the  Commissioner, — ^A  banbupt  who  had  been  ar- 
rested for  contempt  of  an  order  of  the  Court  of  Chan- 
cery, for  non-payment  of  calls  to  the  extent  of 
£38,000,  due  under  a  winding-up,  applied  for  his  re- 
lease from  custody.  The  official  manager  under  the 
winding-up  of  the  company,  having  proved  his  debt, 
did  not  oppose;  but  the  "creditors*  representative" 
opposed.  Objection  being  raised  to  the  opposition  of 
the  creditors'  representatlTe, 

Held,  that  the  Court  had  a  discretion  to  hear  the 
creditors'  representative,  and  that  the  bankrupt  ought 
not  to  be  released  from  custody.— Jfe  Pepper,  bkcy. 
748.-8  L.  T.  N.  8.  653. 

118.  Section  Hi -^  Release^ O^sts  of  action,-^  Re 
T.  O,  Simpson,  bkct.— 7  L.  T.  N.  a  290. 

119.  Section  112 — Release—Dawmees  in  action  — 
breach  of  promise  of  marriage. — Re  W.  Simpson,  bkcy. 
—7  L.  T.  N.  S.  290. 

120.  Section  112 — Release  from  custody — Unsuccess- 
fuit  plaintiff  in  an  action  for  slander. ^^ka  unsuooess- 
fnl  plaintiff  in  an  action  lor  slander  is  not  in  custody 
for  "  a  debt  contracted  by  reason  of  any  judgment  in 
any  action  for  libel,  slander,''  &o.,  within  the  meaning 
of  the  112th  seotion  of  the  Bankrupt  Law  Consolida- 
tion Act,  1849.  The  words  refer  to  defendants  only,  and 
not  to  nasoooessfttl  plaintiflii. — Re  NmU,  uxor,  441. 

121.  Section  112-^Release^Set-off  of  costs  in  diffe- 
rent eourts—SoUoitor's  lien, — Re  HicksiBKCY.-^^  L.  T. 
N.  p.  441. 

122.  Sections  120,  Ul-^Warrant  for  arrest  qf  as- 
signee,— Re  Brown,  Bx parte  Haines,  BKCY.— 1  W.  B. 
308. 

123.  Section  125 — Order  and  disposition — Stacking 
of  straw — Custom, — ^Where,  according  to  the  custom  of 
some  parts  of  England,  the  sold  produce  of  a  farm  is 
stacked  apart  from  the  unsold  produce  thereof,  with 
liberty  for  the  purchaser  to  remove  such  sold  produce 
from  time  to  time  as  he  may  require  it,  and  at  Uie  date 
of  the  bankruptcy  of  the  seller  a  portion  only  Of  such 
sold  produce  has  been  removed— 

field,  that  the  purchaser  was  entitled  to  the  benefit 
of  the  unremoved  portion,  and  that  the  same  did  not 
pass  to  the  assignees  of  the  seller  as  being  In  his  order 
and  disposition  within  the  meaning  of  the  126th  sec- 
tion of  the  Bankrupt  Law  ConsolSation  Act,  1849. — 
Bx  parte  Vidler  and  Another, — Re  Terry,  BKCY.  113 
— 7L.T.N.  S.  370. 

l2i,Seetionl25--'Orderanddispositi4m-^Sk^phUlder 
^-Lien,-^JL  bankrupt  oontraoted  to  build  a  barge  for  W., 
and  hired  a  yard  for  a  few  months  for  the  purpose  of 
building  it.  The  barge  was  not  finished  when  the  term 
expired,  and  W.  then  hired  the  yard  himself.  W.  had 
previonaly  made  advancM  to  the  bankn^>t^  for  which 


the  bankrupt  agreed  that  W.  should  hold  the  barge  and 
timber  in  the  yard  as  a  security. 

Held,  that  W.  had  a  lion  on  the  barge  for  his  ad- 
vances.— Re  Attwater,  Ex  parte  Watts,  L.c. — 7  L.  T. 
N.  S.  385;  32  L.  J.  Bkcy.  35;  9  Jur.  N.  S.  238;  1  N.  R. 
170. 

125.  Section  125 — Order  and  disposition — Custom  of 
trade. — Re  Grant,  bkcy. — 7  L.  T.  N.  S.  686. 

126.  Section  125 — Order  and  disposition — Form  of 
order  for  sale. — Re  Rogers,  bkcy. — 7  L.  T.  N.  8.  MO. 

127.  Section  125 — Order  and  disposition, — Re  Ken- 
dall,  BKCY.— 7  L.  T.  N.  S.  289. 

128.  Section  125 — Order  atid  disposition — Reputed 
ownership — Furnished  Jiotel, — Re  Shaw,  bkcy. — 8  L.  T. 
N.  S.  335. 

129.  Section  126 — Jurisdiction — Costs  directed  to  be 
paid  by  assignees. — The  purchassr  of  a  bankrupt's 
property,  which  had,  before  the  bankruptcy,  been  con- 
veyed to  him  by  the  bankrupt,  was  summoned  to  give 
evidence  under  the  Bankrupt  Act,  1849,  before  a 
county  court  judge  sitting  in  bankruptcy,  when  an 
order  was  made,  on  the  application  of  the  soUoitor  of 
the  assignees,  directing  the  property  to  be  give  u  up  to 
them  to  be  sold  for  the  benefit  of  creditors.  If  did  not 
appear  that  the  purchaser  was  a  creditor. 

Held  (on  appeal),  that  the  judge  had  no  jurisdiction 
to  make  such  an  order,  which  was  accordingly  dis- 
charged, and  the  costs  directed  to  be  paid  by  the  as- 
signees.— Mao  parte  Cole,  Re  J,  W,  Attwater  and  J,  T, 
AUwater,  L.C.  127.-7  L.  T.  N.  S.  406;  32  L.  J.  Bkcy. 
11;  9  Jur.  N.  S.  33. 

130.  Section  159 — Contracting  debts — General  con- 
duct qf  bankmpt.—Re  Smith,  BKCY. — 7  L. T. N.  S.  700. 

131.  Section  159 — Fraud. — W.,  a  chemist,  permitted 
S.,  an  uncertificated  bankrupt,  who  was  his  relation,  to 
carry  on  the  business  of  a  jeweller  in  the  name  of  him 
(W.),  but  for  his  own  benefit.  W.  made  himself  liable 
for  S.'s  debts,  and  informed  those  who  inquired  of  him 
that  S.  was  carrying  on  the  business  for  him.  W.  af- 
terwards became  bankrupt,  the  principal  part  of  his 
debts  having  been  contracted  by  o. 

Held,  that  this  was  not  a  fraud  disentitling  him  to 
his  certificate. — Re  Wildbore.  Bx parte  lltldbore,  LJ. — 
2  DeO.F.&J.  621. 

132.  Section  159 — Contracting  debts  without  reason^ 
akle  empectation  of  payment. — Re  Macrow,  bkcy. — 7 
L.  T.  N.  S.  700. 

188.  Section  159  —>  Unjustifiable  extravagance  in 
Uving-^Re  Stevens,  bkcy.— 7  L.  T.  N.  8. 649. 

134.  Section  168 — Right  qf  seamen  to  payment  in 
full — Proof — ^Proof  of  debt  is  the  foundation  of  an 
application  under  the  168th  section  of  the  12  &  13 
Vict.  0.  106,  for  payment  in  full;  and  the  Court  will 
not  interfere  until  proofs  are  placed  on  the  proceedings. 
— Re  Pearson,  bkcY.  374. 

135.  Section  168 — Right  qf  city  editor  of  newspaper 
to  payment  in  full, — ^The  city  editor  of  a  newspaper  is 
a  "  servant "  of  the  proprietor,  within  the  meaning 
of  the  168th  seotion  of  the  12  &  13  Yict  c.  106,  and,  as 
such,  entitled  to  payment  in  full  of  three  months'  wages 
or  saLaiy  not  exceeding  £30. — Ex  paHe  CJiipchase,  Re 
Stiff,  BKCY.  11.— 7  L.  T.  N.  S.  290. 

186.  Section  IBS — Servants'  wages — Clerks.  —  Ex 
parte  Jennings.    Re  Stiff,  bkcy. — 7  L.  T.  N.  &  601 . 

137.  Bankrupt's  right  to  allowance  out  of  estate — 
Section  195. — Where  a  bankrupt  has  petitioned  the 
Oourt,  and  has  produced  assets  sufficient  to  pay  a  divi- 
dend of  more  than  15s.  in  the  pound,  and  a  deed  is 
subsequently  executed  under  the  185th  section  of  the 
Bankruptcy  Act,  1861,  for  a  winding-up  out  of  court, 
the  bankrupt  is  not  entitled  as  of  right  to  the  statutory 
allowanoe  provided  for  by  the  195th  section  of  the 
Bankrupt  Law  Consolidation  Act,  1849;  and  where  the 
bankrupt  is  charged  with  oflfences  which,  under  the  1 2 
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&  13  Vict,  would  have  led  to  the  refusal  of  the  certifi- 
cate, the  Court  refused  au  application  for  allowance. — 
Re  Mayooch  BKCY.  1094.— 2  N.  R.  650. 

138.  Section  195 — Allowance  to  bankrupt. — Re  Smith 
BKCY.— 7  L.  T.  N.  S.  225. 

139.  Section  232 — Inspection  of  proceedithgghy  stran- 
ger$, — Ex  parte  Kenrick^  Re  Sleigh^  BKCY. — 7  L.  T. 
N.  S.  287. 

140.  Section  2^'i — Appeal — Tune  for  appealing — 17  Jjf 
1 8  \"u<  e.  1 19, 9. 24. — An  appeal  against  an  adjudication 
may  be  brought  before  the  Court  of  Appeal  within  two 
calendar  months  after  the  advertisement  of  the  bank- 
ruptcy, without  previously  disputing  it  before  the  Com- 
missioner, notwithstanding  the  words  **  commence  pro- 
ceedings *'  in  the  233rd  section  of  the  Bankruptcy  Act, 
1 849.— jBff  Miller,  i^J.—J  L.  T.  N.  S.  667 ;  82  L.  J.  Bkcy. 
45. 

141.  Section  260 — Jurisdiction  over  trustees — War- 
rant for  committal, — Re  Rush.  Ejo  parte  Laurence, 
BKCY. — 1  N.  R.  653. 


Act — In- 
of  Bank- 
petitioner 
Act),  and 
Renthall, 


142.  7  JjrS  Vict  o,  70— The  Gentleman's 
valid  protection. — ^A  registrar  of  the  Court 
ruptcy  has  no  power  to  grant  protection  to  a 
under  the  7  &  8  Vict  c.  70  (the  Oentleman'a 
such  protection,  if  allowed,  la  invalid. — Re 
BKCY.  220.— 7  L.  T.  N.  S.  569. 

And  see  Administbatiom,  5;  Annuity,  24;  Hus- 
band AND  Wife,  9;  Plbadino,  10;  Ship,  4;  Wind- 
ing-up, 1,  4,  27. 

BAPTISTS:— 

Particular  Raptists — Trust  deed — Communion — 
Church  order — Confessions  of  faith. — A  society  of  per- 
sons forming  a  Particular  Baptist  Church  purchase  a 
piece  of  land  whereon  to  build  a  chapel,  for  the  regula- 
tion of  which  a  trust  deed  is  executed,  whereby  the 
land,  chapel,  &c.,  are  conveyed  to  trustees  in  fee,  upon 
trust  from  time  to  time,  and  at  all  times  thereafter,  to 
permit  the  chapel  to  be  used,  occupied,  and  enjoyed  as 
a  place  for  public  religious  worship  and  service  of  Ck>d, 
by  the  society  of  Protestant  Dissenters  at  R.,  of  the  de- 
nomination called  Particular  or  Calvinistic  Baptists, 
and  by  such  other  persons  as  should  thereafter  be 
united  to  tlie  same  society  and  admitted  members 
thereof;  with  other  provisions  as  to  the  appointment 
of  a  minister,  new  trustees,  kxi.  The  minister  then 
appointed  having  admitted  persons  not  Particular  Bap- 
tists to  the  communion,  a  declaration  of  ftdth  is  drawn 
up,  with  rules  of  management,  and  a  minister  subse- 
quently appointed  having  again  allowed  open  oonunn- 
nion  and  persisted  in  it,  after  an  appeal  to  the  trustees, 
and  a  remonstrance  with  him  by  them,  certain  mem- 
bers of  the  church  and  some  of  the  trustees  file  an 
information  and  bill  against  the  minister  and  the 
other  trustees  for  a  declaration  that,  on  the  true  oon- 
struction  of  the  trust  deed,  none  but  Particular  ox 
Calvinistic  Baptists  are  entitled  to  the  benefit  of  the 
trusts,  or  participation  in  the  Lord's  Supper,  for  carrying 
out  the  trusts,  for  an  injunction  to  restrain  the  defen- 
danta  from  admitting  to  church  membership  or  com- 
munion persons  not  being  Particular  or  Calvinistio 
Baptists,  and  for  the  removal  of  the  defendants  from 
their  respective  offices. 

Held,  that  it  appeared  by  the  evidence,  dooomentaxy 
and  otherwise,  that  the  practice  of  open,  or  mixed,  or 
strict  communion  were  not  matters  of  doctrine,  but  of 
church  order,  and  that  each  church,  being  a  complete 
and  distinct  body  of  Particular  or  Calvinistic  Baptists 
in  itself,  might  practice  either  open,  mixed,  or  strict 
communion,  as  they  chose  from  time  to  time,  and  still 
remain  a  Particular  Baptist  church.  That  what  had 
been  done  was  quite  regular,  and  the  information  and 
bill  dismissed  with  costs. — The  Attomey-Oeneral  v. 
Etheridge,  Y.CK.  199.— 8  L.  T.  N.  S.  15;  32  L.  J.  Ch.  161. 

BARGAIN  WITH  CLIENT.— See  Solicitob,  9. 


BILL   OF   EXCHANGE.— See  Bakksb;  Joint  Stock 
Company,  8. 

BILL  TO  PEEPETUATE  TESTIMONY.— See  Pleadiko, 

4,6. 

BILL  OF  REVIEW. — See  Pbacticb,  36* 

BILL  OF  SALE:— 

Construction  —  Aaignment  of  future  property 
—  Licence  to  seize  —  Notice  —  Priorities. —  A  Wll  ^ 
sale  may  operate  in  equity,  as  an  assignment  of 
future  property,  though  not  at  law;  but  such  assagn^ 
ment  must  be  governed  by  the  intention,  to  be  o^ 
lected  from  the  whole  context 

.  There  may  be,  by  a  biU  of  sale,  an  assignment  of 
present  property,  with  a  licence  to  seise  future  chattels 
Where  an  agent  or  manager  deposits  a  document  of 
his  own,  and  deeds  belonging  to  his  principal,  for  an 
antecedent  debt,  and  the  depositee  does  not  give  notioe 
to  the  principal  until  a  subeequent  time,  such  depositee 
can  only  claim  the  amount  due  at  the  time  of  sooh 
notice. —  Reeve  v.  Whitmore,  Martin  v.  Whitmore^ 
v.c.K.  334.-7  L.  T.  N.  a  839;  9  Jur.  N.  a  243;  1 
N.  R.  362. 

And  see  Bankbuptct,  2, 

BOOKSELLER'S  CATALOGUE.— See  CopraiOHT,  1. 

BREACH  OF  TRUST.— See  Trustkb,  3—6,  11. 

BRICK-BURNING.— See  Injunction,  15, 

BRIDGE. — See  Railway  Company,  5. 

BUILDING  SOCIETY.— See  Fbiendly  Soctbtt,  1. 

CALL.— See  Joint  Stock  Company,  8;  Winding-up,  Tg 
14, 19,  20,  26. 

«  CAPITAL  INVESTED."— See  Will,  14. 

CARRIER. — See  Railway  Company,  2. 

CARRYING  ON  TESTATOR'S  BUSINESS.— See  Will 
14. 

CA.  iSU.— See  Solicitob,  3. 

CA  VRAT  EMPTOR,'-\E^DOR  and  Pubchasbb,  7m, 

CESSIO  RONORUM.—See  Bankbuptcy,  74,  76. 

CHAMBERS— PRACTICE  IN.— See  Practice,  36—43, 

105. 
CHAMPERTY. — See  Limitations,  Statute  of,  3. 

CHANGE  TO  ARRANGEMENT.— See  Bankbuptct,  67, 

68. 

CHARGE. — See  Judgment,  1;  Limitations,  Statute 
OP,  2,  5;  Will,  15, 16, 17,  33,  34. 

CHARGING  ORDER.— See  Pbacticb,  149. 

CHARITY:— 

1.  Ecclesiastical  benefice — Augmentation  of  endow ' 
ment — 6\ft  upon  condition  of  preaching  a  sermon — 
Sequestration — InsoUoeney — 1  ^  2  Vict,  c.  110,  s.  66. — 
A  testatrix  by  will  gave  a  sum  of  oonaola  to  tmsteea 
upon  trust  for  investanent  for  the  benefit  of  the  vioar 
for  the  time  being  for  ever  of  the  vicarage  of  N.  (which 
the  testatrix  stated  was  a  small  and  poor  vicarage), 
such  vicar  preaching  a  sermon  on  a  certain  day;  and 
the  testatrix  directed  that  the  dividends  should  be  paid 
to  the  vicar  for  tiie  time  being  of  the  vicarage  of  N., 
in  augmentation  thereol  The  present  vicar  of  N.,  who 
was  appointed  to  the  vicarage  in  1841,  did  not  hear  of 
the  bequest  till  1858,  and  the  sermon  was  not  preached 
during  that  period,  the  dividends  accnmulating  in  the 
hands  of  the  trustees.  In  1847  the  living  was  seques- 
trated, and  the  sequestration  still  continned.  In  1852 
the  vicar  passed  the  Insolvent  Debtors'  Conrl 

Held,  in  a  contest  between  the  vioar,  the  seqnes- 
trators,  and  the  assignee  in  insolvency,  that  the  gift 
was  an  augmentation,  and  formed  an  inalienable  part 
of  the  ecclesiaBtical  benefice,  and  that  the  arrears  of 
dividends  which  aoomed  before  the  seqnefltration  be- 
longed to  the  Tioar,aad  that  thote  which  aoomed  since 
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the  sequestration  belonged  to  the  sequestrators. — lie 
Parker's  Tntet,  M.B.  937.-2  N.  B.  484. 

2.  Endowment  —  Educational  charity  —  Church  of 
England. —  jThe  Attomet/- General  v.  ^iftan,  m.b. — 2 
N.  E.  216. 

And  see  Administbatob,  1 ;  Lands  Clauses  Act, 

14;  LsaACT;  WiLL,  102. 

CHABTER. — See  Municipal  Ck>BPOBATioN. 

CHAETEB  PABTY.— See  Ship,  1.  2. 

CHIEF  CLEBK.— See  Practice,  37,  41,  42. 

CHILDREN.— See  Will,  18—21. 

CHOSE  IK  ACTION.— See  Assignment,  1;  Yendob 

AND  PUBCHASEB,  2. 

CHUBCH— OHUBCH  BUILDING  ACTS:— 

1.  J}iitisione  of  parUhes  —  District  chapel  —  An- 
cient parochial  chapelry  —  Bight  to  publish  banns, 
solemnize  marriages,  ^c,  —  Fees  —  Marriage  by 
licence.  —  The  parochial  chapelry  of  O.,  within 
the  parish  of  P;,  haying  had  from  time  immemorial  a 
church  used  as  a  parish  church,  with  churchwardens, 
rates,  &c.,  and  the  incumbent  having  performed  reli- 
gious ceremonies  and  received  the  fees,  the  King  in 
council,  under  the  Church  Building  Acts,  divides  it 
into  six  districts,  and  assigns  one  to  the  ancient 
chapelry  itself.  Out  of  one  of  the  districts  so  created, 
another  is  carved  by  another  order  in  council,  and  the 
ministers  of  the  several  districts  publish  banns,  solem- 
nize marriages,  &c.,  for  twenty-eight  years,  the  last 
order  in  council  for  carving  the  district  out  of  a  district 
having  been  made  eighteen  years  since.  Questions 
arise  between  the  incumbent  of  the  church  of  the 
andent  chapelry  of  0.,  and  the  districts  formed  out  of 
it,  whether  the  minister  of  0.  is  or  is  not  entitled  to 
the  exclusive  right  to  publish  banns,  solemnize  mar- 
riages, &0.,  between  two  persons  resident  in  the  other 
districts,  and  also  whether  he  has  an  exclusive  right  to 
the  fees,  both  as  to  the  originally  created  districts,  and 
that  carved  out  of  one  originally  so  created;  also, 
whether  that  applies  to  marriages  by  licence  ? 

Held,  on  the  construction  of  the  Church  Building 
Acts,  that  each  district  has  distinct  rights  as  to  per- 
formance of  religious  ceremonies  and  receipt  of  fees, 
excluding  the  rights  of  the  incumbent  of  the  chapelry 
out  of  which  they  are  taken;  and  that  the  fact  of  a 
district  being  subsequently  carved  out  of  an  originally 
created  district  does  not  restore  the  rights  of  tiie  in- 
cumbent of  the  ancient  chapelry  so  taken  away  by  its 
division  into  districts.  But  held,  that  the  case  of  mar- 
riages by  licence  stand  upon  the  general  law,  and  that 
an  incumbent  is  not  only  entitled,  but  compellable  to 
perform  the  ceremony  of  marriage  upon  the  require- 
ment of  the  parties  producing  the  licence. — Tuchniss  v. 
Alexander,  y.ck.  938. — 2  N.  B.  480. 

2.  Sale  of  chapel  lands — Eilston  Act — Payment  by 
instalments. — Under  the  7  &  8  Vict  a  xix.,  which  is 
identical  with  the  Bilston  Act  (42  Oeo.  8,  c.  cxvii),  the 
Court  will  direct  the  payment  of  the  interest  of  pur- 
chase-money for  church  lands  by  instalments  to  the  in- 
cumbent, liie  costs  to  come  out  of  the  corpus. — Re 
Willenhall  Chapel  of  Ease,  v.CK./  850.— 8  L.  T.  N.  S. 
599. 

And  see  Chabitt,  2. 

CHUBCH  OF  ENGLAND.— See  Chakity,  2. 

CLASS.— See  Poweb,  3;  Will,  93. 

CO-DEFENDANT.— See  Practice,  44. 

CODICIL.— See  Will,  55,  80,  109. 

COLLATEBAL    SECUBITY.  —  See    Pbincipal    and 

SUBBTY,  1. 

COLLECTOB.— See  PBiNaPAL  and  Aobnt,  3. 
COLLUSION.— See  Infant,  4. 


COMMISSION.— See  MoBTaAQE,  24;   Ship,  6;  Taxa- 
tion, 5. 

COMMISSIONEBS  OF  SEWERS:— 

Jurisdiction — Commissioners  of  sewers — 23  Sen,  8.  c. 
5 ;  S  4'  ^  Will,  4,  c,  22. — Upon  the  construction  of  the 
statutes  23  Hen.  8,  c.  5,  and  3  &  4  WilL  4,  c.  22— 

Held,  that  commissioners  of  sewers  are  entitled  to 
restrain  a  railway  company  by  injunction  until  the 
hearing,  from  interfering  with  a  natural  deposit  of 
beach  forming  a  protection  to  the  country  from  the 
inundations  of  a  tidal  navigable  river  within  the  sur- 
vey of  the  commissioners;  and  this  notwithstanding  a 
purchase  by  the  railway  company  from  the  lord  of  the 
manor,  under  their  Parliamentaiy  powers,  of  the  spot 
in  question. 

Semble,  that  *'  banlcs  and  walls,"  &c.,  by  tidal  and 
navigable  rivers,  as  well  as  by  the  sea  coasts,  are  in- 
cluded in  the  operation  of  3  &  4  Will.  4,  c.  22. 

Observations  upon  the  statutes  23  Hen.  8,  c.  5,  and 
Ski  Will.  4,  a  22  (enlarging  the  operation  of  the  for- 
mer statute,  and  giving  additional  rights  and  powers 
to  commissioners  of  sewers). — Grossman  v.  The  Bristol 
and  South  Wales  Union  Bailway  Oompany,Y.c,w,  9S1, 

COMPANIES  CLAUSES  ACT.— See  Appobtionmbnt. 

COMPENSATION.— See   Defence  Act;   Yendob  and 

PUBCHASEB,  12. 

COMPOSITION  DEED.- See  AssiaNOB  and  Assignee; 
Bankbuptct,  68 — 94. 

COMPBOmSE:— 

Setting  aside  compromise.  —  A  suit  was  based 
upon  an  alleged  written  agreement,  which  the  plain- 
iiS  could  not  produce  when  called  upon  to  do  so.  He 
afterwards  called  upon  the  defendant,  in  the  absence 
of  the  defendant's  solicitor,  and  without  telling  him 
that  the  agreement  was  lost,  induced  him  to  enter  into 
a  compromise.  The  Court  set  aside  the  compromise, 
and  directed  the  oricrinal  suit  to  proceed. — Cooke  v. 
Oreeves,  M.B. — 80  Beav  378. 

And  see  Mobtgaqe,  25. 

COMPULSOBY  POWEBS.— See  Convbbsion,  1 ;   Lands 
Clauses  Act,  2, 3,  3a. 

COMPULSOBY  SALE.— See  Convbbsion,  2. 

CONDITION.— See  Poweb,  6;  Will,  22—25. 

CONDITIONAL  DISCHABGE.— See  Bankbuptct,  61, 
52,  53. 

CONDITIONS    OF    SALE.— See    Vendob    and    Pub- 
chaseb,  3. 

CONFLICT  OF  LAW.— See  Fobeion  Coubt,  2;  Hus- 
band AND  Wife,  6. 

CONSBBViTOBS  OF  THAMES.-See  Injunction,  18. 

CONSENT.— See  Yendob  and  Pubchaseb,  18. 

CONSIGNOB   AND    CONSIGNEE.— See    Mebcantile 
Law. 

CONSOLIDATION    OF    PBOCEEDINGS.— See    Bank- 

BXTPTCY,  7,  8. 

CONSTBUCTION.— See  Aqbeement,  1 ;  Deed;  Settle- 
ment, 9^ — 13;  Will,  1 — 100. 

CONTEMPT— COMMITTAL.— See  Pbaotice,  45,  46,  86. 

CONTBACT:— 

Power  in  third  parties  to  enforce  contract. — Cir- 
cumstanoes  under  which  a  contract  between  two 
parties  may  be  taken  advantage  of  and  enforced  by  a 
third  party  to  whom  it  is  communicated. — The  English, 
Scottish,  and  Australian  Bank  v.  Bgyal  Mail  Steam 
Packet  Company  and  European  and  Australian  Boyal 
Mail  Company,  V.C.W. — 7  L.  T.  N.  S,  211. 

And  see  Conyebsion,  1. 
CONTBACT   FOB  WOBKS.-H360  Specific  Pebfobm- 

ANCE,  7. 
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CONTRIBUTION.— See  Debtor  and  Creditor,  8. 
CONTRIBUTORY See  Windino-up,  1—18,  43. 

CONVERSION:— 

1.  OompuUory  powen — Notice  to  take  land — Con- 
tract  —  Sj/ccifie  petformatice. —  Where  a  public  body 
gBive  notice,  under  their  compulsory  powers,  to  the 
owner  in  fee  simple  of  certain  property  which  they 
required  for  the  purposes  of  their  undertaking,  of  their 
desire  to  treat  for  the  same,  and  he  replied  by  offering 
to  accept  £1,280  as  compensation  money,  but  before 
the  offer  was  accepted  the  owner  died  intestate — 

Held,  that  no  binding  contract  had  been  created,  and 
that  the  purchase-money  afterwards  paid  for  the  land 
taken  was  not  converted  into  personalty,  but  belonged 
to  the  heir-at-law  of  the  intestate. 

In  such  a  case,  until  the  price  is  fixed  between  the 
parties,  there  is  no  binding  contract  capable  of  being 
specifically  enforced,  and  consequently  no  conversion. 
— lis  Battersea  Park  Acts.  Ex  parte  Arnold,  M.R.  793. 
—8  L.  T.  N.  S.  623;  2  N.  R.  257. 

2.  Compulsory  sale — Heal  and  personal ;  estate. — ^A 
testator  directed  his  freehold  house  to  be  valued  and 
offered  in  succession  to  his  children  at  the  price  named, 
and  until  the  sale  was  completed  the  children  were  to 
participate  equally  in  the  rents.  Before  any  option 
had  been  exercised,  and  while  some  of  the  children 
were  infants,  a  company  took  one  of  the  houses  under 
their  compulsory  powers,  and  paid  the  purchase-money 
into  oourl  Two  of  1^  children  afterwards  died  in- 
fants. 

Held,  that  the  shares  of  the  deceased  infants  was 
real  estate,  and  the  income  in  the  meantime,  until  the 
option  was  exercised,  belonged  to  their  heirs-at-law. — 
JEx  parte  Hardy.  Me  City  of  London  Improvement  Act, 
M.R.— 30  Beav.  206. 

3.  Railway  company  —  Purchase-money  of  land. — 
A  railway  oompaoy  took  landa  under  their  compulsory 
powers,  and  after  the  award  as  to  the  value  had  been 
made,  but  before  the  purchase-money  had  been  paid, 
the  owner  of  the  land  died.  Afterward^  the  company 
paid  the  money  into  court. 

Held,  that  the  money  formed  part  of  the  personal 
estate  of  the  testator. — Re  Wootton*s  Trusts,  v.c.w. — 
7  L.  T.  N.  S.  620. 

And  see  Elbotiov,  2,  8;  Will,  11. 

COPYHOLDS:— 

1.  Copyholds  far  lives — Rsnewal — Fines  paid  hy 
tenant  for  life — Apportionment. — Certain  property  held 
upon  lives  was  in  settlement,  and  the  surviving  origi- 
nal life  being  advanced  in  years,  a  renewal  was  ob- 
tained under  which  two  new  lives  were  added,  the 
tenant  for  life  advancing  the  money  necessary  to  pay 
fines  on  such  renewal  The  tenant  for  life  afterwards 
died  in  the  lifetime  of  the  surviving  original  life. 

Held,  that,  as  he  had  obtained  no  benefit  from  the 
renowid,  the  estate  of  the  tenant  for  life  was  not  bound 
to  oonMbute  towards  the  expenses  of  the  renewal,  but 
was  entitled  to  be  recouped  out  of  the  corpus  of  the 
settled  property  the  amount  paid  for  tdie  fines  on  the 
renewal — Harris  v.  Harris,  M.R.  451. 

2.  Equitable  tenant  in  tail — Fines  and  Recoveries 
>l<?f  (3  ^  4  Will.  4,  c.  74).— A  deed  to  bar  an  equitable 
estate  in  copyholds  is  void  unless  entered  on  the  court 
rolls  within  six  monl^  after  its  execution. — Gibbons  y. 
Snape,  hj.  1087.-2  N.  R.  563. 

OOPTRIGHT:— 

1.  bookseller's  catalogue — Injunction. — ^A  bookseller 
who  has  compiled  a  catalogue  of  scarce  and  curious 
books  in  his  collection,  and  added  short  anecdotes  and 
desxsriptions,  partly  from  original  sources,  and  partly 
out  of  his  own  head,  is  entitled  to  cop3rright  in  the 
work  upon  which  he  has  thus  bestowed  his  mental 
labour;  and  any  appropriation  by  another  of  those 
labours,  by  reprinting  and  pnblloation,  will  be  restrained 


by  injunction. — Hotten  v.  Arthur,  v.C.W.  984.-2  N.  R. 

485. 

2.  Dramatic  work. — Although  an  author  oamiot  pre- 
vent his  work  from  being  dramatised  and  loproaanted 
upon  the  stage,  his  incidents,  and  the  very  lans^nage  in 
which  they  are  narrated,  being  taken  bodily,  the  Ooort 
will  restrain  any  publication  of  the  play  which  has  been 
thus  compiled  without  the  sanction  of  the  author. — 
Titisley  V.  Lacy,  v.c.w.  876. — 2  N.  R.  438. 

3.  Designs  Copyright  Acts— 6  #  7  Viet.  e.  65—5^6 
Met.  c.  100 — Novelty — Utility — Ornament. — ^Ademgn* 
in  order  to  be  within  the  Act  6  &  7  Vict.  o.  65,  must 
combine  novelty  with  utility,  in  the  *^  shi^  or  oonllga- 
ration ''  of  the  article,  and  the  novelty  must  be  of  a 
substantial  character,  and  not  simply  an  advantageous 
development  of  a  **  shape  or  oonfiguration  "  previonslx 
in  use. 

A  new  design  of  a  merely  ornamental  character  is 
not  within  the  6  ft  7  Vict.  o.  65,  but  must  be  registered 
under  the  5  &  6  Vict.  o.  100. — Windover  ▼.  Smith,  M.B. 
823.-7  L.  T.  N.  S.  776 ;  9  Jur.  N.  8.  897 ;  1  N.  B.  849. 

4.  Designs  Copyright  Acts — 6  ^  6  Vict.  c.  100,  ss.  4, 
8, 11,  16 — 24  4'  25  Vict.  c.  73 — Infringement — I^junc- 
thn — Sate  abroad. — ^In  suing  for  an  infringement  of 
copyright  of  designs  for  ornamenting  articles  of  manu- 
facture, it  is  not  necessary  expressly  to  allege  in  the 
bill  that  the  plaintiffs  have  in  terms  fulfilled  all  the 
provisions  of  the  Designs  Copyright  Act,  but  it  is  suffi- 
cient to  allege  that  the  plaLntift^s  proprietorship  of 
making  designs  was  duly  registered  under  that  Act, 
the  16th  section  providing  that  the  certificate  of 
registration  shall,  in  the  absence  of  evidence  to  the 
contrary,  be  sufficient  proof  of  the  provisions  of  the 
Act  having  been  complied  with,  and  a  bill  omitting 
such  express  allegation  is  not  demurrable. 

If  the  defendant's  case  is,  that  the  registered  proprietor 
has  not  complied  with  such  provisions,  he  ought  not  to 
demur  to  the  bill,  but  he  must  put  the  matter  in  issue 
by  plea  or  answer. 

By  the  above-mentioned  Acts  every  article  of  a  regis- 
tered design,  although  sold  or  published  abroad,  must 
have  the  registration  mark,  or  the  proprietor  will  lose 
the  benefit  of  the  Acts. — Sarazin  v.  Hamel,  M.R.  326. — 
32 L.  J. Ch. 378, 380;  7  L.T.N.  S. 660;  9  Jur. N.  S.  192; 
1  N.  R.  225, 253. 

COST-BOOK<— See  Jonrr  Stock  CoicPAirr,  4. 

COSTS. — See  Bankrttptct  and  Practice. 

And  see  also  Administration,  2 — 4;  Sxficuroii^  8, 
6;  Husband  and  Wife  8;  Jnjunction,  3;  Joint 
Stock  Company,  2, 12;  Judgment,  2;  Lands  Clauses 
Act,  8 — 18;  Lunacy,  5;  Partition,  5;  Principal 
AND  Agent,  3;  Bailway  Company,  1, 10;  Specific 
Performance,  4;  Taxation;  Trade  Mark,  5;  Trus- 
tee, 1,  2, 10, 12, 13;  Trustee  Acts,  8;  Trustee  Be- 
lief Act;  Vendor  and  Purchaser,  2,  4,  6,  18,  14, 
20;  Will,  72;  Winding-up,  16,  31,  35,  44. 

COUNSBL'S  FBEa— See  Taxation,  7,  8, 15« 

COUNTY  COUBT.— See  Bankruptcy,  10, 11. 

COVENANT:— 

Recital — Rectification — Restraint  qf  trade — It^une- 
tion. — A  deed  of  dissolution  of  partnership  contained  a 
recital  that  it  waa  intended  that  one  of  the  partners 
should  not  carry  on  the  business  without  paying  £1,500 
by  way  of  liquidated  damages.  The  deed  then  con- 
tained an  absolute  covenant  not  to  cany  on  the  busi- 
ness. 

Held,  that  the  Court  could  not  control  the  effect  of 
the  covenant  by  the  recital,  without  a  bill  to  rectify  the 
deed;  and  an  injunction  was  granted  to  restrain  the 
violation  of  the  covenant. — Bird  v«  Lake,  v.o.w. — 1 
Hem.  &  MilL  111 ;  8  L.  T.  N.  S.  362. 

And  see  Infant,  5;  Injunction,  11,  14;  Settle- 
ment, 8,5,7— 9;  Specific  Performance,  9;  Volun- 
tary Settlement,  1,  3. 
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CHOSS-BILL.~See  Practice,  132. 

CROSS-EXAMINATION.— See  Practice,  48—53. 

CROSS-LIMITATIONS.— See  Will,  48. 

CREDITORS*  REPRESENTATIVB.— See  Bankruptcy, 
117:  Joint  Stock  Company,  2, 12;  Winding-up,  16, 
34—36. 

CREDITORS*  SUIT.— See  Pleading,  8. 

CROWN. — See  Debtor  and  Creditor,  2;  Forfeiture, 
2. 

CUSTOM  OF  TRADR—See  Bankruptcy,  123, 125. 

DAMAOES. — See  Fraud,  1;  Injunction,  1, 8;  Patent, 
8;  Practice,  78, 154;  Specific  Performance,  1,  2, 
6,  16. 

DEBT,  SPECIALTY  AND  SIMPLE  CONTRACT.— See 
Executor,  5. 

DEBTOR  AND  CREDITOR:— 

1.  Eqnitahle  deposit — Etfidence — Lien. — A.  being  in- 
debted to  B.,  deposited  with  him  a  policy  upon  his  own 
life  as  a  collateral  security  for  the  debt  then  due  and 
future  advances.  No  written  agreement  or  memoran- 
dum was  given  to  B.  at  the  time,  but  letters  from  A. 
had  been  preserved,  showing  that  tiiere  had  been  pecu- 
niary transactions  between  him  and  B.  after  the  deposit. 

Held,  that  these  letters  and  an  aflSdavlt  by  B.  (as  to 
the  transaction)  afforded  sufficient  evidence  to  entitle 
B.  to  a  lien  on  the  policy  after  A.'s  death. — Maugham 
V.  Bidlqf,  V.C.W.— 8  L.  T.  N.  S.  309;  2  N.  R.  68. 

2.  Felony — Qmiideratum  for  attiffnmewt  by  felon 
"before  oonmetion — Policy  of  assurance, — ^A  felonious 
taking  by  a  person  of  the  property  of  another  consti- 
tutes such  a  debt  from  the  former  to  the  latter  as  may 
be  made  the  consideration  for  an  assignment,  before 
conviction,  to  the  latter,  of  property  belonging  to  the 
former  to  secure  such  debt. 

A  letter  written  by  a  debtor  to  an  assurance  office 
with  which  he  has  insured  his  life,  expressing  his  wish 
to  transfer  his  interest  in  the  policies  effected  therein 
to  his  creditor,  when  handed  to  the  creditor  and  de- 
livered to  the  office,  constitutes  a  valid  equitable 
assignment  of  such  policies  to  the  creditor. 

D.,  a  clerk  in  a  bank,  robbed  his  employers  of  a  large 
sum  of  money.  In  order  to  make  good  as  far  as  he 
could  the  loss  occasioned  by  the  fraud,  D.  handed  to  the 
bankers  a  letter  addressed  to  an  assurance  office  with 
which  D.  had  insured  his  life,  in  which  he  gave  notice 
that  he  wished  to  transfer  his  interest  in  the  policies 
taken  out  in  such  office  to  the  bank.  This  letter  was 
sent  by  the  bank  to  the  office,  who  acknowledged  its 
receipt.  The  policies  remained  in  D.'s  possession;  and 
subsequently  he,  D.,  made  a  formal  assignment  of  his 
interest  in  the  same  policies  to  his  solicitor,  who  gave 
notice  to  the  office  of  his  assignment.  D.  was  after- 
wards prosecuted  by  the  bank  to  conviction. 

Held,  that  the  transaction  amounted  to  a  good  assign- 
ment for  value  to  the  bank  of  the  interest  of  D.  in  the 
policies,  and  that  such  assignment  took  priority  over 
the  assignment  to  the  solicitor. — Chomne  v.  BaylU, 
M.R.  6.— 31  L.  J.  Ch.  757;  8  Jur.  N.  S.  1028;  6  L.  T. 
N.  S.  739. 

3.  Contribution — Lispeetorship  deed — Liability  of 
acceding  creditors. — Creditors  acceding  to  a  deed  of 
Inspectorship  by  which  they  have  covenanted  to  bear 
their  own  proportions  of  a  liability  of  given  amount, 
are  not  liable  to  indemnify  the  trustees  of  the  deed 
indefinitely,  or  against  more  than  their  own  rateable 
proportion. 

Each  creditor  has  only  to  ascertain  the  amount  of 
what  he  has  himself  to  pay,  and  no  priority  on  which 
to  found  a  right  of  contribution  exists  between  one 
creditor  and  another. — SeUeyn  v.  Harrison,  v.cw. — 
2  J.  &  H.  334. 

And  see  Prinoipax  and  Surety;  Specific  Per- 
formance, 3. 


DEED:— 

Construction — General  words — Reversion. — General 
words  in  a  deed  by  which  a  particular  estate  was  con- 
veyed held  not  to  pass  a  reversion,  the  Court  consider- 
ing that  a  sufficient  indication  of  intention  not  to  pass 
it  appeared  on  the  face  of  the  deed. — Mullinewe  y. 
EUison,  V.C.W.— 8  L.  T.  N.  S.  236. 

DEFENCE  ACT:— 

Defence  Act,  1860  (23  Sf  24  Txct.  c.  112)— Lands 
re^vired  to  he  kept  free  front  obstructions — Interest. — 
In  the  absence  of  any  special  contract,  the  landowner 
cannot  claim  interest  upon  the  compensation  mon^ 
payable  under  the  Defence  Act,  1860,  in  respect  of 
lands  required  to  be  kept  free  from  buildings  and  other 
obstructions,  for  the  purposes  of  the  Act. — The  Earl  of 
Suffolk  V.  Sir  O.  Comewall  LewiSy  V.CW.  621. — 32  L.  J. 
Ch.232;  8L.T.N.S.350;  IN.B.618. 

DEMONSTRATIVE  LEGACY.— See  Will,  6, 13. 

DEMXJBBEB. — See  Friendly  Societt,  8;  Pleading, 
5—11,16. 

DEPOSIT. — See  Vendor  and  Purchaser,  6, 10.    ' 

DEPOSITED  PLANa— See  Railway  Company,  6,  6. 

DESCENT.— See  Gavelkind. 

DESERTION.— See  Husband  and  Wipe,  3. 

DETAINING  CREDITOR.— See  Bankruptcy,  26,  SB, 
114. 

DIRECTORS.— See  Joint  Stock  Company,  d,  6;  Wind- 
ing-up, 5 — 8, 11. 

DISCHARGE.— See  Bankruptcy,  61—66. 

DISCLAIMER.— See  Practice,  65,  91. 

DISCOVERY.— See  Pleading,  1,  4,  78. 

DISCRETION  OF  TRUSTEES.— See  Trust,  7—9;  Will, 
26,  27. 

DISENTAILING  DEED.— See  Heirloom;  Practice, 
65,  106. 

DISPUTED  ADJUDICATION.— See  Bankruptcy,  11 2. 

DISSENTIENT  CBEDITOB.— See  Bankruptcy,  71,  72, 
73,  76. 

DISSENTERS.— See  Baptists. 

DISTRESS  AND  ENTRY.— See  Annuity,  6 ;  Rbceiyer,  2. 

DISTRIBUTIONS,  STATUTE  OF.— See  Will,  84. 

DISTBINGAS.— See  Trustee,  3. 

DIVIDENDS. — See  Apportionment;  Bankruptcy,  93; 
Ecclesiastical  Corporation,  1,2;  Lands  Clauses 
Act,  16;  Practice,  70;  Principal  and  SurbtIt,  2. 

DIVISION  OF  PROFITS.— See  Partner,  6,  8,  9. 

DIVORCE  —  DISSOLUTION  OF  MARRIAGE.  —  See 
Husband  and  Wife,  4,  5. 

DIVORCE  COURT. — See  Bankruptcy,  111. 

DOCUMENTS,  PRODUCTION  OF  :— 

1.  A  plaintiff  after  decree  is  entitled  to  the  nsnal  affi- 
davit as  to  documents,  notwithstanding  that  the  defen- 
dant has  answered  the  interrofir&tory  as  to  documents.— 
Hanslip  v.  KiUon,  LJ.  762. — 8  L.  T.  N.  S.  876;  9  Jur. 
N.S.  482;  2  N.  R.  146. 

2.  A  defendant  is  entitled  to  production  of  documents 
in  the  plaintiff's  possession  before  the  hearing,  and  the 
plaintiff  is  bound  either  to  produce  such  documents  or 
to  show  that  he  is  unable  to  do  so. — Mortens  v.  ffaiyh, 
L J.  792.-8  L.  T.  N.  S.  661 ;  2  N.  R.  264. 

3.  Admission  of  assets — Suit  by  legatee. — ^F.,  alegatte 
under  the  wiU  of  T.,  files  a  bill  against  his  executors, 
asking  an  account  of  the  legacy,  and  unless  they  shotdd 
admit  assets  sufficient  to  answer  it,  for  an  account  of 
the  i)er8onal  estate  possessed  by  them,  and  if  neoessazy 
an  account  of  the  real  estate.  The  executors  admit  as- 
sets and  invest  a  sum  to  answer  the  legacy,  and  another 
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•mil  is  paid  into  court  After  angwer,  a  sammons  is 
taken  ont  in  chambers  for  the  prodaotion  of  documents 
relating  to  the  real  estate. 

Held,  that  inasmac^  as  assets  have  been  admitted, 
vfn^  having  regard  to  the  form  of  the  prajer»  the  plain- 
tiff is  not  entitled  to  such  prodnotion,  and  summons  re- 
fused. C!o8t8  to  be  costs  in  the  cause. — Ibrbe$  t.  Tanner, 
V.CK.  414.— 9  Jur.  N.  a  465;  1  N.  B.  464. 

4.  Affidavit  of  documents — Creditor  proving  after 
decree. — ^Held  by  Stuart,  Y.C,  that  a  creditor  coming  in 
lifter  decree  cannot,  without  a  bill,  have  an  affidavit  of 
documents. 

I^ut  held  by  the  Lords  Justices  on  appeal,  that  a  cre- 
ditor coming  in  to  prove  under  an  administration  decree, 
has  a  right  to  compel  the  executors  to  produce  on  oath 
all  documents  which  may  enable  him  to  make  out  his 
case. — iPVeagh  v.  OroaU,  v.c.s.  L.J.  457. —  8  L.T.  N.a 
100;  9  Jur.  N.  a  250;  1  N.  R.  408,  581. 

5.  Affidavit  to  produce  after  answer.  —  After  an 
answer  has  been  put  in  to  an  interrogatory  as  to  docu- 
ments! and  not  excepted  to,  it  is  irregular  to  make  the 
common  application  at  chambers  for  an  affidavit  of 
documents  in  possession  of  the  defendant.  A  special 
case  must  be  made  out,  and  a  special  application  made. 
■^SantUp  T.  XittoH,  v.aa— 8  L.  T.  N.  a  197. 

6.  Privileged  eomtimnicoHotii — I^aud — Relevancy. — 
A  suit  was  instituted  to  set  aside  a  deed  prepared  by 
direction  of  the  defendant,  on  the  ground  of  undue 
presstire;  but  tiie  solicitor  who  drew  tiie  deed  was  not 
charged  as  being  a  party  to  the  fraud. 

H^  thi^  the  instruiQtkma  ttom  the  defendant  to  the 
solicitor  were  privileged. 

Among  the  letters  scheduled  in  the  answer  were  some 
dated  several  months  before  the  alleged  fraud  took 
place;  the  letters,  however,  related  to  matters  intimately 
connected  with  Uie  impeached  transaction. 

Held,  that  the  date  of  the  letters  did  not  prevent 
{irivilege  f^m  attaching. 

Observations  on  the  frame  of  the  answer  claiming 
pcivilego  for  sehetnled  dooumentst  Uaeintoeh  v.  Oreat 
Weitem  BaUway  Company  (1  Mac.  &  G.  73),  distin- 
goished. — MitmimgUm  v.  M9miii$Un,  T.o.w. — 2  Ja  k  H. 

7.  Trustee. — The  Court  always  affords  to  a  party 
regularly  before  it  every  facility  for  obtaining  such 
discovery  as  may  enable  him  to  substantiate  the  claim. 

A  dni^ioate  oopy  of  a  book  relating  to  trust  affairs 
was  permitted  by  new  trustees  to  remain  with  the  re- 
presentative of  a  deceased  trustee,  as  his  receipt  for 
deeds,  &a,  delivered  by  him.  On  their  application  some 
years  aftcorwarda — 

field,  that  tiiey  were  entitled  to  the  possession  of  the 
\iO(>k,-~Bowen  v.  Pearson,  v.ca.  819. — 8  L.  T.  N.  a  496. 

And  see  LxTSAor,  7,  8;  Praotiob,  6,  56,  57,  68,  64, 
69, 129, 153. 

IX)MIGrt:i.— See  HusBAim  and  Wifb,  6. 

DOWER. — See  Elbctiok,  4;  PBAcricfB,  58. 

DRAINAGE. — See  LAin>s  Clauses  Act,  8. 

DRAKATIO  WORE.-— See  Coptbight,  2. 

EAflKMTBfT  i^ 

1*  A  right  by  way  of  easement  established  in  favour 
of  the  plaintiff  to  extend  the  bowsprits  of  vessels  using 
his  dock,  over  a  portion  of  the  defendant's  land. — 
a^tieH4  T.  Brmn,  M.a— 2  N.  R.  878. 

And  see  iHJtnrcrrioK,  1 — 5;  Railway  Compant,  8. 
HAOT  INDIA  STOCK— See  Ikpakt,  2. 
ECCLESIASTICAL  BENBFIOR— See  Charity,  1. 

KX^^KUULfinOAL  CORPORATION  :— 

1.  Leaee — Dividend — I\ne. — Real  estate  of  an  eoole- 
ilaatical  corp(^Mtion  (snb]eet  to  a  lease  at  the  ancient 
rent,  with  fine  up(m  renewal),  having  been  taken  by 
the  OotnmissietittB  of  Public  W(»rks,  and  the  parohase- 
men^paia  ihto  court. 


Held,  that  the  corporatioii  were  entitled  to  so  mndi 
only  of  the  dividends  as  was  eqiial  to  the  rent  roserved 
by  the  lease,  with  liberty,  however,  to  9m\j  as  to  the 
accumulated  residue  for  the  amount  whicm  would  have 
become  due  in  respect  of  fines  if  the  property  had  not 
been  taken. — E»  parte  The  Dean  and  Copter  of  St. 
PauVs,  v.cw.  482.— I  N.  R.  568. 

2.  Lease — Dividend — Fine. — Me  parte  the  Warden, 
J^c,  of  Merton  OfUege,  Oa^ord,  M.a — 1  N.R.  176. 

BOCLESIASnCAL  DISTRICT.— See  Chubch. 

ELECTION:— 

1.  Devise  by  joint  owner — 0\ft  of  maney  for  repairs. 
— A  testator  being  entitled  to  a  moiety  of  two  farms, 
T.  and  P.,  of  which  one-fourth  belonged  to  W.,  and  the 
remaining  fourth  to  L.,  devised  his  farm  T.  to  W.  and 
SL,  and  gave  them  iS200  towards  rebuilding  and  repair- 
ing  it,  and  devised  his  farm  P.  to  A.  and  J. 

L.  conveyed  his  interest  (after  his  own  life)  to  A. 
and  J. 

Held,  that  W.  must  elect  to  take  either  under  or 
against  the  will;  and  on  W.  electing  to  take  against  the 
will. 

Held,  that  the  interest  which  W.  might  have  taken 
under  the  will  must  be  i^portioned  between  the  dis- 
appointed devisees  under  the  will,  in  proportion  to  the 
benefits  of  which  they  had  been  deprived  by  the  eleoldon. 
— Howells  V.  Jenkins,  hJ,  1050. — 2  N.R. 589;  and  v.cw. 
—2  J.  k  Hem.  706;  1  N.  R.  17,  469. 

3.  Bus^aml  and  foife — Conversion — Married  woman. 
— Real  estate  was  devised  to  trustees  upon  trust  to  sell 
and  divide  the  proceeds  between  A.  and  B.,  who  Was  a 
married  woman. 

Held,  that  a  deed-poll  executed  by  way  of  release  to 
the  trustees,  by  A.  and  B.,  in  conjunction  with  her 
husband,  but  not  acknowledged  by  her,  was  a  sufficient 
election  to  take  the  property  as  real  estate. — 8isMon  t. 
&iles,  V.CB.  558. — 8  L.  T.  N.  S.  238;  9  Jur.  N.  S.  612; 
1  N.  R.  664. 

8.  Conversion  —  Married  woman.  —  Real  estate 
was  devised  to  trustees,  upon  trust  to  sell  and 
hold  the  proceeds  upon  trust  for  M.  G.,  the  wife  of 
J.  G.,  and  N.,  as  tenants  in  common,  wit^  a  direction 
that  if  either  of  them  should  die  without  leaving  issue, 
the  share  of  the  one  dying  should  go  to  the  survivor; 
and  if  both  should  die  without  leaving  issue,  then  the 
property  was  to  go  to  the  testator^s  next  of  kin.  By  a 
deed,  twelve  years  after  the  testator's  death,  executed 
by  J.  G.  and  M.  G.,  his  wife,  and  by  N.  (but  not 
acknowledged  by  M.  G.),  they  discharged  the  trustees 
from  the  trusts,  except  so  far  as  related  to  their  right 
to  a  reconveyance  of  the  real  estate  when  they  should 
become  absolutely  entitled  thereto.  M.  G.  and  N.  re- 
ceived the  rents  in  moieties  till  the  death  of  N.,  who 
by  his  will  devised  and  bequeathed  his  real  estate  at 
F.  and  elsewhere,  and  his  personal  estate,  to  the  plain- 
tiffs. 

A  bill  was  filed  by  the  plain  tiffs,  who  claimed  under 
N.,  against  the  trustee  of  the  will,  and  F.  G.  and 
H.  G.  his  wife,  praying  a  sale  of  the  real  estate. 

Held  (reversing  the  decision  of  Yioe-ChanoeUor 
Stuart),  that  as  the  interest  <A.  M.  G.  was  defeasible, 
neither  she  nor  her  husband  could  elect  to  take  the 
property  as  real  estate;  that  there  had  been  no  conver- 
sion, but  tiiat  it  still  retained  its  original  character,  and 
was  liable  to  be  sold.— /Siw<?»  v.  Giles,  L.0. 971.-2  N.  R. 
669. 

4.  Provieion  in  lieu  of  dower — Lapse  of  ttsM. — A 
testator  left  to  his  wife  a  provisicm,  in  lien  of  all  inte- 
rest to  which  she  might  be  entitled  as  his  widow,  out 
of  his  real  and  personal  estate.  The  widow  made  no 
fonnal  election,  but  enjoyed  the  benefit  under  the  will, 
being  ignorant  of  her  right  to  dower. 

Held,  that  she  was  entitled  to  deot  after  the  lapee  of 


29 


Eldest  Son. 


CHANCERY  DIGEST.      FamUy  Arrangement.  30 


sixteen  years. — Sopmth  v.  Maygham,  m.r. — 30  Beav. 
235. 
And  see  Mortgage,  12;  Will,  96, 104— lOG 

ELDEST  SON.— See  Sbttlbmbnt,  10, 15}  Will,  29, 73. 

ENDOWMENT.— See  Chamty,  1,  2. 

SNFBANCHISSMENT.— See  PaicriCK,  101. 

BNBOLMBNT.— See  Aknuitt,  8;  Pbaoticb,  69;  Taxa- 
tion, 11. 

SQUITABLE  DEPOSIT.— See  Debtor  and  Creditor,  1. 

SQUmr  TO  A  SETTLEMENT.- See   Husband  and 
Wipe,  7—12. 

BSTATE  FOR  LIFE.- See  Husband  and  Wipe,  21. 

BSTOPPEL.— See  Mortgage,  9;  Patent,  3. 

ifiVlDlNOB:— 

1.  Evidence  of  death. — ^Where  a  par^  dies  abroad, 
and  his  will  la  proved,  and  the  estate  administered  to 
there,  and  the  property  bronght  to  this  oonntry,  al- 
thongli  there  is  no  oertifioate  of  bnrii^,  the  Oonrt  will 
oonsider  Uial  snffloient  evidende  of  dei^,  and  will 
direot  payment  to  the  executor. — Jerrad  r.  Spicer, 
T.C.K.  034. 

2.  AccounU — Proof  of  Payment. — A  tmstee  ma- 
naged an  estate  through  the  agency  of  a  bailiff,'  who 
kept  a  book  in  which  he  entered  disbursements,  but 
obtained  no  receipts.  The  trustee  also  kept  books  in 
his  own  handwriting.  On  bill  for  an  account  being 
filed  against  the  trustee — 

Held,  that  the  books,  rerifled  by  affidavit  of  the 
trustee,  might  be  received  as  evidence  of  disburse- 
ments.— Cooket  V.  Cookei,  v.cs.  871. — 8  L.  T.  N.  S.  682. 

3.  Lost  Settlement. — The  existence  and  effect  of  a 
marriage  settlement  alleged  to  have  been  lost,  estab- 
lished on  the  evidence  of  the  husband  and  wife. — Hall 
V.  Damson,  M.R.— 7  L.  T.  N.  S.  619. 

4.  Presumption  of  death  during  seven  years. — Where 
a  party  who  takes  under  a  wiU  has  not  been  heard  of 
for  seven  years,  the  testator  having  died  after  three 
years  had  elapsed,  and  advertisements  issued  on  the 
death  of  the  testator  failing  to  produce  any  informa- 
tion, such  legatee  must  be  assumed  to  have  survived 
the  testator,  and  cannot  be  presumed  to  have  died  at 
any  particular  period  during  the  seven  years. — Dunn  v. 
Snowden,  T.O.X.  160. — 7  L.  T.  9.  S.  558;  32  L.  J.  Gh.  104. 

See  also  Bankruptcy,  82 — 34,  77;  Debtor  and 
Creditor,  1;  Lands  Clauses  Act,  6;  Mortgage*  1; 
PrAOTIOB,  14,  16,  16,  42,  48-63,  61-67,  78;  SETTLE- 
MENT, 13;  Taxation,  6;  Vendor  and  Purchaser, 
21;  Winding-up,  18. 

EICAMINEB.— See  Practice,  62,  62,  67,  68. 

EXCESSIVE  APPOINTMENT.— See  Power,  1. 

EXECtJTIOJT  OP  POWEB.— See  PoWER;  Will,  67-69. 

EXECUTOR:— 

1.  Allowance  to  executor  of  a  sum  paid  to  a  solicitor 
for  the  expenses  of  probate,  but  misapplied  by  the  soli- 
citor, who  subsequently  became  bankrupt. 

Secui,  as  to  a  sum  paid  to  the  solicitor  in  respect  of 
legaiqr  dnt^.— Castle  v.  WaiJand,  H.R.— 2  K.  B.  483. 

9.  Advances  by  execut&r  —  Inter eH — Decree — i?^- 
heariny. — An  executor  having  a  groes  sum  in  his  hands, 
makes  advances  to  the  parties  entitled,  by  wi^  of  loan 
on  security,  and  in  one  instance  made  sa  advance  out 
of  his  own  money,  taking  a  deposit  of  deeds  of  the 
private  property  df  the  party  to  whom  the  advance  is 
made,  at  £6  per  cent.  The  decree  directs  an  account 
of  those  sums,  with  £4  per  cent  interest,  but  is  silent 
as  to  interest  on  the  security  of  the  private  estate,  and 
does  not  contain  any  declaration  as  to  priorities  of  the 
trust  estate  and  the  executor's  own  advance;  and  con- 
taining ample  directions  to  deal  with  the  whole  estate, 
resdrves  further  oonsideration.    A  petition  of  re-hear- 


ing is  presented,  setting  out  the  decree,  and  also  what 
had  taken  place,  and  seeking  to  vaiy  the  decree. 

Held,  first,  that  although  a  party  entitled  to  a  share 
in  an  estate  does  not  receive  it  till  years  afterwards,  he 
can  only  have  simple  interest  upon  it.  That  the  estate 
was  en^Ued  to  sums  recovered  on  seourities  for  sums 
advanced  by  the  executor  in  priority  to  his  own  claim; 
and  moneys  received  from  the  subject  of  the  security 
by  him  must  go  first  in  satisfaction  of  the  sum  due  to 
the  estate. 

Held  also,  that  where  cestui  que  trusts  elect  to  take 
advances  made  by  the  executor  as  loans,  they  are  en- 
titled to  the  benefit  of  them  at  the  same  rate  of  inte- 
rest which  they  bear,  and  if  they  are  deficient  cannot 
turn  round  and  treat  them  as  advances  on  account. 

Held  also,  that  the  questions  being  very  complicated, 
it  was  not  irregular  to  set  out  the  various  facts,  besides 
the  mere  decree. — Zamhe  v.  Orton,  v.c.K.  1043. — 2 
N.  R.  435. 

3.  Advances  hy  executor  heyond  hi*  power — Main- 
tenance.— ^A  testator  gave  power  to  an  executor  to 
advance  any  part  not  exceeding  one-half  of  each  share 
for  the  maintenance  and  advancement  of  his  children. 
The  estate  was  very  small,  and  the  executor  advanced 
more  than  the  whole  value  of  the  estate.  Afterwards 
a  suit  was  instituted  by  the  children  for  administration. 
The  Court  ordered  the  costs  of  the  suit  to  be  paid 
out  of  the  estate,  and  the  residue  to  be  paid  to  the 
executor  in  part  discharge  of  .his  advances. — Bohison 
V.  KUley,  M.R.— 30  Beav.  620. 

4.  Charge  on  legacy — Notice. — ^Wher«  an  executor  or 
trustee  receives  notice  from  a  legatee  that  he  has 
charged  his  legacy,  he  is  bound  to  withhold  all  future 
payments  of  ^e  legaoy  to  the  legatee.  All  rights  of 
8etK>ff  and  equities  between  the  executor  snd  the 
legatee  subsisting  at  ^e  date  of  the  notice,  have 
priority  ovtf  the  charge}  but  the  executor  can  create 
no  new  right  after  the  notice. — Stephens  v.  Venahles  (1), 
M.R.— 30  Beav.  626. 

6.  Debts  by  specialty  and  simple  contract — Ih*iority 
— Notice — Administration. — ^An  executor  paying  a 
simple  oontraot  debt  without  notioe  of  specialty  debts 
will  be  allowed  the  payment  against  the  specialty  cre- 
ditor. 

The  adoption  by  the  exeeutor  of  payments  Kade  by 
a  stranger  is  to  be  considered  as  a  payment  by  the 
executor  at  the  date  of  the  adoption,  the  stranger 
standing  in  the  place  of  the  creditors  he  has  paid. — 
Nosmi  r.  Jefferson,  L.J.  841.— 9  Jur.  ».  B.  666;  8  L.  T. 
N.  8. 689}  2  N.  B.  411.    And  see  y.0.8. 668. 

6.  Interest  on  balances — Retention  offu/nd  uninrested 
— Inquiry — Costs. — Executors  having  retained  a  large 
balance  ifi  their  hands  for  a  considerable  time,  an 
inquiry  is  directed  whether  it  is  necessary  for  them  to 
retain  any  and  what  balances  after  a  ipeoified  period. 
The  certificate  finding  that  they  are  chargeable  with  a 
certain  sum,  on  the  question  whether  the  executors 
can  be  allowed  the  costs  of  that  inquiry — 

Held,  that  they  could  not. — Colyer  v.  Colyer,  V.c.K. 
79.-7  L.  t.  N.  S.  622;  32  L.  J.  Ch.  lOl. 

7.  WUft^l  default. — ^For  the  purpose  of  obtaining  an 
inquiry  as  to  wilful  default  agi^nst  an  executor,  the 
bill  must  charge  some  specific  item  on  which  to  fbund 
the  inquiry.  A  mere  general  allegation  will  not  induce 
the  Court  to  grant  such  an  inquiry. — Massey  v.  Massey, 
V.0.W.19.— 7L.T.N.S.811}  aJ.l£H.728;  a2L.J.Ch. 
18}  1  H.  B.  16. 

And  see  ADlfiNiSTRATiOH;  DocuMENTfl,  8;  Evi- 
dence,  1;    HuSBAiro  AKD  WiFB,  14;    LiMlTATIOFS, 

Statute  op,  8;  Plbadwo,  2;  Practice,  8,  119; 
Trustees,  6,  6;  Trustee  Act,  1;  Will,  31. 

BXECUTOBY  devise.— See  Will,  32,  79. 

EXONEBATION.— See  Mortoaoe,  28;  Will,  88—39. 

FAMILY  ABBAKGEMENT.— See  AGREBMElrr,  2. 
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FANCY  NAME.— See  Trade  Mark,  6,  7. 

FELON. — See  Debtor  and  Creditor,  2;  Forfeiture, 
2. 

FINE. — See  Copyhold,  1;  Eoclbsiastical  Corpora- 
tion, 1,  2;  Lands  Clauses  Act,  4. 

FIXTURES. — See  Landlord  and  Tenant,  1;  Lands 
Clauses  Act,  23. 

FOREIGN  COURT:— 

1.  Reference  to  foreign  court — Hindoo  law — 22  ^'  23 
lid.  e,  63. — Form  of  reference  to  the  Supreme  Court 

of  Calcutta  on  questions  of  Hindoo  law,  under  the 
Law  Ascertainment  Facilities  Act  (22  k  23  Vict  c.  63). 
— Login  y.  Princess  of  Coorg,  M.R. — 30  Beay.  632. 

2.  Ihreignjudgtncnt — Conflict  of  laws — SJiip — Mort" 
gage — ^Lex  loci  contractus. — ^A  ship,  which  was  mort- 
gaged by  bill  of  sale  duly  registered,  continued  in  tiie 
possession  of  the  mortgagor,  and  went  on  a  yojage 
abroad.  The  ship  was  English,  and  the  mortgage  was 
executed  in  England,  where  Uie  parties  to  it  resided. 
The  ship  arriyed  at  a  foreign  port,  and  was  there 
seized  under  an  attachment  issued  by  a  foreign  court, 
at  the  suit  of  a  foreign  creditor  of  the  mortgagor,  who 
had  suspended  payment.  The  mortgagee,  by  his  agent, 
interyened  in  the  proceedings  thus  commenced,  and 
opposed  the  sale  of  the  ship.  The  mortgagee's  opposi- 
tion was  dismissed  after  hearing  by  the  foreign  court, 
on  the  ground  that,  as  the  law  of  the  foreign  country 
did  not  allow  a  mortgage  of  a  chattel  without  posses- 
sion, the  right  of  the  attaching  creditor  must  preyail 
oyer  the  mortgagee's  right  conferred  by  the  English 
law.  The  ship  was  sold  under  a  process  similar  to  a 
fi,  fa,^  and  the  proceeds  were  brought  into  court,  and 
after  satisfying  certain  prior  claims  for  wages,  wharf- 
age, &c.,  the  balance  of  purchase-money  was  paid  to 
the  attaching  creditors.  The  purchaser  sent  the  ship 
to  England,  where  she  was  claimed  by  the  mortgagee, 
who  filed  a  bill  to  enforce  his  security. 

Held,  that  the  sale  under  the^./a.  could  only  pass 
the  property  of  the  person  against  whom  it  issued, 
and  therefore  if  the  mortgagee  had  not  interyened,  his 
right  to  the  ship  would  haye  been  clear. 

Held,  further,  that  the  mortgagee  haying  interyened, 
the  judgment  of  the  foreign  court  against  him  must 
be  considered  as  a  judgment  inter  partes.  Such  a  judg- 
ment is  examinable  for  error  apparent  on  its  face,  and, 
therefore,  as  the  foreign  court,  being  informed  what  the 
English  law,  which  ought  to  goyem  the  contract,  was, 
had  wilfully  refused  to  recognise  it,  the  judgment  of 
that  court  was  disregarded,  and  the  mortgagee  was  de- 
clared entitled  to  the  ship. — Simpson  y.  Fogo^  v.c.w. 
418.— 8  L.  T.  N.  S.  61;  82  L.  J.  Ch.  249;  9  Jur.  N.  S. 
403;  1  N.  R.  422. 

FOREIGN  SOVEREIGN.— See  Jurisdiction,  2,  8. 

FORFEITURE:— 

1.  Foffeiture  of  annuity  granted  to  an  annuitant,  9k 
feme  sole,  till  alienation — Marriage  not  an  act  of 
alienation. — ^An  annuity  was  coyenanted  to  be  paid  to 
a  feme  sole  until  she  did  any  act  whereby  the  same  or 
any  part  thereof  should  be  yested  or  become  liable  to 
be  yested  in  any  other  person.  The  annuitant  mar- 
ried. 

Held,  that  by  the  act  of  marriage  she  had  not  for- 
feited her  right  to  the  annuity,  and  the  Courts  at  the 
request  of  the  husband,  ordered  the  same  to  be  paid  to 
her  for  her  separate  use,  without  power  of  anticipation. 
—Bonficld  y.  Hassal,  M.R.  297.-7  L.  T.  N.  S.  776;  9 
Jur.  N.  S.  468;  82  L.  J.  Ch.  476;  1  N.  R.  264. 

2.  Felon  —  Voluntary  assignment  —  Ftnfeiture  — 13 
Fliz.  c.  5. — ^Voluntaiy  settlement  executed  by  a  felon, 
before  his  oonyiction,  held  yoid  on  the  ground  that  it 
had  been  made  for  the  purpose  of  defeating  the  right 
of  the  Crown. — Saunders r.  Warton,V.cjB.  276. — 7  L.T. 
N.  S.  704;  82  L.  J.  Ch.  224;  9  Jur.  N.  S.  676;  1  N.  R. 
266. 

And  see  MoRTaAas,  6;  Will,  107, 108. 


FORMA    PAUPERIS.— See    Bankruptct,    22—24; 
Practice,  71,  75. 

FOUR- DAY  ORDER.— See  Practice,  86. 

FRAUD:— 

1.  Fraudulent  conveyance — Lapse  of  time.  —  The 
Court  will  not  entertain  a  suit  against  the  repfesent*- 
tiyes  of  a  deceased  person  thirty-eight  years  after  his 
death,  and  fifty  years  after  a  fraud  has  been  committed 
by  him,  to  recoyer  damages  only,  in  respect  of  the  pro- 
fits accruing  to  him  by  his  fraud,  wh^  the  property 
so  obtained  fraudulently  is  irreooyerable. 

After  such  a  lapse  of  time  the  Court  will  require  a 
yery  specific  case  of  fraud  to  be  raised  by  the  bilL 

One  agent  of  a  company  assisting  in  the  fraud  of 
another  agent  is  not,  quoad  the  shareholders,  in  the  posi- 
tion of  a  trustee  who  knowingly  permits  another 
trustee  to  make  wilful  default. —  Walsham  y.  Stainton^ 
V.CW.  771.— 8  L.  T.  N.  S.  638;  2  N.  R.  812. 

2.  Setting  aside  agreement — Principle  of  Court, — 
The  principle  of  the  Court  is,  that  an  agreement  will 
not  be  cancelled  on  the  ground  of  fraud  unless  a  sofii- 
cient  case  of  fraud  is  distinctly  alleged  in  the  pleadings, 
and  proyed  as  it  is  alleged. — Martyn  y.  Westhrooke^ 
L.C.— 7L.T.N.S.449. 

8.  Valuable  eonsideration^Insolvenoy  of  vendor. — 
A.,  at  the  time  when  two  actions,  one  for  false  impri- 
sonment and  the  other  for  debt,  were  pending  against 
him,  conyeyed  all  his  property  to  his  stepnMn,  the  de- 
fendant. Eighteen  months  afterwards  he  was  arrested 
for  debt,  and  costs  reooyered  in  one  of  the  actions,  and 
petitioned  the  Insolyent  Debtors'  Conrt  for  his  diaobarge. 
A  bill  was  filed  by  the  assignee  to  set  aside  the  conyey- 
ances,  on  tiie  ground  of  fraud  and  inadequate  considera- 
tion. But  the  Court,  being  of  opinion  that  the  trans- 
action was  bond  flde,  dismissed  the  bill. — Marlow  y. 
Orgill,  V.C.8.— 6  L.  T.  N.  S.  864 ;  8  Jur.  N.  S.  789.  L.C.— 
8Jur.N.  S.  829. 

And  see  also  Asbignhent;  Bankruptcy,  18,  97, 
180 — 133;  Documents,  6;  Husband  and  Wipe,  14 — 
16;  Joint  Stock  Company,  8;  Mortoaob,  7,  8; 
Pleading,  7,  9, 10;  Power,  4,  5;  Solicitor,  8;  Spb- 
ciFic  Performance,  6;  Vendor  and  Purchaser,  20; 
Winding-up,  16. 

FRAUDULENT  TBADING.— See  Bankruptcy,  130— 
188. 

FRIENDLY  SOCIETY:— 

1.  Building  society — Mortgage — Trust  for  sale.-^A 
member  of  a  benefit  building  society  haying  receiyed 
an  adyance,  conyeyed  tiie  lease  of  his  premises  to  the 
trustees  upon  trust,  if  he  failed  in  making  the  stipn- 
lated  payments,  to  appoint  a  reoeiyer  and  to  sell  the 
premises. 

Held,  that  the  trustees  were  not  entitled  to  a  decree 
for  foreclosure,  but  to  a  decree  for  sale. — Sehweitzer  t. 
Mayhew,  M3. — 31  Beay.  37. 

2.  Friendly  Societies  Act,  10  Geo.  4,  e.  56—18  ^  19 
Vict.  c.  QZ,  s.  23 — Defa^iUing  treasurer — Assignment 

for  heneflt  of  creditors — Priority  of  claim  of  society. — 
Where  a  treasurer  of  a  friendly  sooiel^,  haying  money 
of  the  society  in  his  hands,  malces  an  assignment  to 
trustees  for  the  benefit  of  his  creditors,  the  society  has, 
under  the  28rd  section  of  the  18  &  19  Vict  c.  68,  a 
claim  upon  his  estate  in  priority  to  his  other  creditcus, 
and  the  circumstance  that  the  society  has  neglected  to 
audit  the  accounts,  relying  on  the  statements  of  the 
treasurer,  will  not  depriye  it  of  such  statutory  prioritj. 
The  filing  and  seryice  of  a  biU  by  the  trustees  of  the 
society,  claiming  such  priority,  is  a  demand  in  writing* 
within  the  meaning  of  the  Act. — Ahsalum  y.  Oetkin, 
M.R.  832.-8  L.  T.  N.  S.  132. 

3.  Mutualassuranoeclub — RUl  by  insurer  against  mem- 
bers for  contribution — Representation — Illegality — 85 
Ofo.  8,  e.  63, «.  11 — Demurrer — Parties — Pleading — 
Ihrasurer  and  secretary  made  defendants* — ^A  bill  will 
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lie  by  one  of  the  memben  of  a  mxl^tiial  assnrazioe  dub 
against  a  few  of  the  other  members  (as  representing  all 
the  rest  of  snoh  members),  to  recoyer  oat  of  the  funds 
of  the  olub,  or  by  contribution  amongst  the  members,  the 
amount  due  to  the  plaintiff  in  respect  of  the  loss  of  a 
vessel  insured  in  the  club. 

The  treasurer  and  secretary  of  the  club,  who  were, 
under  the  rules,  to  assist  the  members  in  its  manage- 
ment, and  had  the  custody  or  control  of  its  funds,  were 
held  not  to  be  improper  parties  as  defendants  to  such  a 
suit  (though  the  bill  did  not  allege  that  they  were 
members  of  the  club),  on  the  ground  that  they  were 
part  of  the  goyeming  body,  and  were  bound  to  account 
for  the  mode  in  which  the  funds  of  the  comx>any  were 
distributed.  The  rule  against  making  mere  witnesses 
parties  does  not  apply  in  such  a  case. 

An  association  formed  by  a  number  of  shipowners 
for  the  purpose  of  mutually  insuring  their  ships  against 
loss,  and  for  mutual  contribution  in  the  event  of  such 
loss,  is  not  an  illegal  society  under  35  Qeo.  8,  c.  63,  s.  1 1 , 
although  no  policies  of  insurance  are  granted  or  issued 
by  such  association. — Bromley  v.  WiUianiB^  m.r.  392. — 
8L.  T.N.S.78;  8  Jur.N.  S.240;  IN.E.413. 

And  see  Winding-up,  22,  23. 

FRIVOLOUS  DEFENCE.— See  Bankbuptcy,  56. 

FURNITURE.— See  Will,  41,  66. 

FUTURE  PROPERTY.— See  Bankruptcy,  57,  64;  Bill 
OF  Sale. 

GARDEN.— See  Lands  Clauses  Act,  22. 

GAVELKIND:— 

Descent — CollateraU  — Partlbility, — ^The  partlbiliiy 
of  gavelkind  land  in  the  collateral  line  extends  to  the 
issue  of  brothers  of  an  intestate  dying  without  issue, 
such  issue  taking  the  share  of  their  parent  or  ancestor 
jure  reprctentatitrnis, 

A.  died  seised  of  gavelkind  land,  intestate  and  with- 
out issue,  and  having  sur\dved  his  brother,  who  left 
two  sons,  D.  and  E.  D.,  the  elder,  died  in  the  intes- 
tate*B  lifetime,  leaving  two  sons. 

Held,  that  E.  was  not  entitled  to  the  whole  of  the 
gavelkind  lands,  but  to  one  moiety  only,  the  sons  of 
the  deceased  brother  taking  the  other  moiety. — Hooke 
V.  Hoohe,  V.C.W.  105.— 7  L.  T.  N.  S.  501 ;  82  L.  J. Ch.  14; 
9  Jur.N.  S.  42;  1  H.&  M.  43;  1  N.  R.  85. 

And  see  Practice,  106. 

GLEBE.— See  Lands  Glauses  Act,  8. 

GOODWILL. — See  Partner,  6;  Trade  Mark,  4;  Will, 
14. 

GUARANTEE.— See  Principal  and  Surety,  2. 

GUARDIAN.— See  Practicb,  72—74,  76. 

HABEAS  COBPUS,See  Practice,  76. 

HEIR.— See  Mortoaqb,  17;  Vendor  and  Purchaser, 
3,4;  Will,  42,43. 

HEIR-LOOM:— 

Person  entitled  under  limitation  of  real  estate — Dis- 
entailing deed. — ^A  testator  gave  real  estate  in  trust  for 
A.  for  life,  remainder  in  trust  for  his  first  and  other 
sons  in  tail,  remainder  for  B.  for  life,  remainder  for 
her  first  son  (C.)  in  tail,  ko.\  and  he  gave  certain 
plate  in  trust  for  his  wife  for  life,  remainder  in 
the  nature  of  an  heir-loom  in  trust  for  the  person  who 
at  tbe  time  being  should  be  in  actual  possession  and 
enjoyment  of  the  real  estate  under  the  limitations  of 
his  will.  B.  and  her  eldest  son,  C,  suffered  a  recovery 
during  the  life  of  A.,  thereby  creating  a  bare  fee  in  re- 
mainder in  C.  At  the  time  when  the  widow  died,  A. 
was  dead  without  issue,  and  also  B.  and  C,  and  the  per- 
son who  would  have  been  tenant  in  tail  in  possession 
of  the  estates,  if  the  recovery  had  not  been  settled,  was 
C.'s  eldest  son. 

Held,  that  C.'s  eldest  son  was  entitled  to  the  heir- 
loom, and  that  the  reoorery  had  no  effeet  in  altering 


its  devolution. — Hogg  v.  Jones,  m.r. — 9  Jur.  N.  S.  507; 
82  L.  J.  Ch.  361 ;  1  N.  R.  222. 

"  HEREAFTER  TO  BE  BORN."— See  Will,  44. 

HOTCHPOT.— See  Power,  1. 

HUSBAND  AND  WIFE:— 

1.  Agreement  for  a  settlement — Infant.'^^Ajo,  infant, 
just  before  his  marriage,  wrote  to  the  trustee  of  the 
property  of  his  intended  wife  a  letter,  in  which  he  said 
he  wished  his  wife*s  property  to  be  entirely  settled  on 
her.    No  further  settlement  was  executed. 

Held,  that  this  letter  was  not  a  settlement  or  an 
agreement  for  a  settlement  which  could  bind  either 
the  husband  or  the  wife. — Beaumont  v.  Carter,  M.R. — 
8  L.  T.  N.  S.  685. 

2.  Agreement  for  settlement — Contract  by  letter  he- 
fore  marriage — Specific  performance — Agreement  that 
reife  should  have  her  sliare  in  her  father's  property — 
Pleading — Suit  by  husband  and  wife — Lachea — Pre- 
viously to  and  in  contemplation  of  the  marriage  of  his 
daughter,  her  father  wrote  a  letter  to  the  intended 
husband,  promising  that  at  his  death  his  daughter 
should  be  entitled  *'  to  her  share  in  whatever  property 
I  may  die  possessed  of."  The  marriage  took  place,  and 
the  testator  died  possessed  of  real  and  personal  estate, 
having  made*a  will  inconsistent  with  his  promise,  and 
leaving  a  widow,  the  married  daughter,  and  a  son. 

Held,  that  the  letter  constituted  a  binding  contract, 
and  was  enforoeable  at  any  rate  to  the  extent  of  the 
legal  share  which  the  daughter  would  have  taken  in 
the  personalty  in  case  her  father  had  died  intestate,  and 
that  the  husband  and  wife  were  entitled  to  one-third 
of  the  personal  estate. 

The  bill  to  enforce  the  contract  was  filed  by  the  wife, 
by  her  next  friend  (the  husband  being  made  a  defen- 
dant), and  it  prayed  a  settlement  upon  her  and  her 
children. 

Held,  that  as  the  contract  was  entered  into  with  the 
husband  and  wife,  he  ought  to  have  been  joined  as  a 
plaintiff. 

Delay  in  instituting  proceedings  between  members 
of  a  family  not  so  important  as  similar  delay  in  the 
case  of  strangers. 

Omitting  to  carry  in,  under  an  administration  suit, 
a  claim  which  may  be  made  the  subject  of  a  substan- 
tive proceeding,  does  not  constitute  laches  on  the  part 
of  the  claimant. — Laver  v.  nelder,  M.R.  245. — 7  L.  T 
N.  S.  602;  9  Jur.  N.  S.  190;  82  L.  J.  Ch.  866;  1  N.  R. 
188. 

3.  Desertion — Judicial  separation — Payment  of  fund 
to  wife. — A  married  woman  having  been  deserted  by 
her  husband  two  days  after  the  marriage,  obtained  a 
judicial  separation,  with  costs  against  him.  After  the 
desertion  she  was  entirely  supported  by  a  sister.  Upon 
the  petition  of  the  wife  and  sister  the  arrears  of  an 
annuity  to  which  the  former  was  entitled  were  ordered 
to  be  paid  to  the  latter,  to  the  exclusion  of  the  husband. 
— ite  Ford,  M.R.  845.-8  L.  T.  N.  a  625;  9  Jur.  N.  S. 
740;  2  N.  R.  349. 

4.  Divorce  a  mensft  et  iiioro—Administrati^m. — The 
divorce  of  a  wife,  a  m^nsd  et  thoro,  by  the  Ecclesiastical 
Court,  before  20  &  21  Vict.  c.  85,  for  adultery,  without 
any  renewal  of  cohabitation,  does  not  preclude  the  di- 
vorced woman  from  obtaining  her  distributive  share  in 
the  personal  estate  of  her  intestate  husband,  in  an  ad- 
ministration suit  by  his  executors. 

But  the  Court  will  not  assist  such  a  woman  in  the 
assertion  of  her  daim;  and 

Semble,  that  a  bill  by  her  for  the  purpose  would  be 
dismissed. — Bo(fe  v.  Ptrry,  V.C.W.  357. — 82  L.  J.  Ch. 
149;  9  Jur.  N.  S.  491;  1  N.  R.  428. 

5.  Dissolution  of  marHage—Premature  second  mar- 
riage^20  ^  21  Viet.  o.  85,  s.  56 ^Appointment  to 
second  wife. — After  a  decree  for  dissolution  of  mar- 
riage had  been  pronounced,  but  before  the  time  limited 
for  appeal  had  expired,  the  husband  married^ A«  B.; 
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under  which  oiicomstanoes,  by  the  57th  section  of  the 
DiToroe  Act,  the  second  marriage  was  Toid.  By  a 
settlement  made  shortly  afterwards,  reciting  the  second 
marriage,  power  was  reserved  to  the  hosband  to  ap- 
point a  fund  to  any  **  wife  who  should  survive  him." 

Held,  that  an  appointment  to  A.  B.  was  valid. — 
Dolby  V,  Powell^  M.B. — 30  Beav.  634. 

6.  Domicil — Marriage  settlement  in  English  form — 
Beneficiuries  domi<^iled  in  France — Subject-matters  of 
settlement  in  England — Jurisdiction. — In  contempla- 
tion of  the  marriage  between  a  French  gentleman  and 
an  English  lady  (both  resident  in  France),  a  settlement 
was  executed  in  English  form  of  a  sum  of  stock  to 
which  the  lady  became  entitled  under  the  exercise  of 
the  discretionary  power  of  certain  trustees  in  whom 
the  same  was  vested,  which  discretionary  power  was 
exerdsed  by  the  trustees  upon  the  faith  that  the  settle- 
ment would  be  made.  The  trusts  of  the  settlement 
had  been  previously  arranged  between  all  the  parties, 
and  were  for  the  benefit  of  the  lady  and  her  future  hus- 
band, successively  for  life,  with  idtimate  provisions  for 
the  cMldren  of  the  marriage.  The  marriage  took  plaoe 
in  France,  but  in  consequence  of  the  settlement  not 
having  been  executed  before  a  notaryj>ublic  in  French 
form  and  duly  registered,  it  had  no  validity  in  France. 
The  husband  filed  his  bill,  praying  payment  to  him  of 
the  trust  fund,  and  charging  that  the  settlement  was 
wholly  inoperative. 

Held,  that  the  contract  entered  into  by  the  settlement 
was  not  governed  by  the  lex  damicilii  of  the  husband 
and  wife,  but  by  the  law  of  England,  where  it  was 
made  and  was  to  be  i)erformed,  and  that  the  marriage 
having  taken  place  upon  the  faith  of  its  validity,  the 
trust  fund  was  subject  to  its  provisions. —  Vati  Orutten 
V.  Vigbg,  m.b.  230.— 7  L.  T.  N.  8. 455;  32  L.  J.  Ch.  179; 
9  Jur.  N.  S.  Ill;  1  N.  R.  79. 

7.  Equity  to  a  settlement — CJiUdren — Supplemental 
bill. — ^Where  a  married  woman  files  a  bill  to  enforce 
her  equity  to  a  settlement,  and  dies  before  decree,  the 
equity  is  extinguished,  and  does  not  enure  to  tiie  benefit 
of  her  children. — Wallace  v.  AtU^o,  L.J.  972. — 2  N.  R. 
567.  V.C.K.  797.-9  Jur.  N.  S.  687;  2  N.  R.  259. 

8.  Equity  to  a  settlement — Wife* s  property — Costs. — 
A  husband  agreed  to  assign  by  way  of  mortgage  pro- 
perty to  which  his  wife  was  entitled  for  an  estate  of 
inheritance,  and  subsequently  became  insolvent. 

Held,  that  the  transaction  was  valid  to  the  extent  of 
the  husband's  life  interest,  and  must  prevail  against 
the  claim  by  the  wife  to  have  a  provision  made  by  way 
of  settlement  out  of  the  mortgaged  pr<^)erty. — Durham 
V.  Crackles,  V.C.W.  138. — 8  JTur.  N.  8.  1174;  82  L.  J.Ch. 
Ill;  1  N.  R.  165. 

9.  Equity  to  a  settlement — Mortgage — Banhrupt  hus- 
band.— A  married  woman  being  seised  jointly  with  her 
husband  of  real  estate,  of  which  she  was  seised  before 
her  marriage,  but  of  which  no  settlement  had  been 
made,  joined  with  him  in  a  mortgage  in  fee  of  the  said 
estate,  in  order  to  secure  her  husband's  debt,  subject  to 
a  proviso  for  redemption  by  way  of  reconveyance,  to 
her  use.  The  husband  became  bankrupt,  and  the  wife 
filed  a  bill  by  her  next  friend  against  the  assignees, 
alleging  that  the  mortgaged  property  was  her  only 
means  of  support,  and  praying  that  it  might  be  ex- 
onerated from  the  charge  out  of  the  husband's  estate 
in  bankn;^;>tcy,  and  that  her  husband's  interest  in  the 
mortgaged  property,  or  the  equity  of  redemption  there- 
of, might  be  settled  on  her  and  her  children. 

l^e  assignees  waiving  their  right  to  redeem,  tibe 
wife  was  declared  to  be  entitled  to  redeem  the  mort- 
gage, and  with  her  husband's  consent  a  settlement  for 
her  and  her  children  was  directed;  but 

Semble. — ^A  married  woman  would  not  be  entitled  to 
an  equity  to  a  settlement  of  such  an  estate,  as  against 
an  adverse  party. — Oleaves  v.  Paine,  L.C.  273. — 7  L.  T. 
N.  8.  811;  32  L.  J.  Ch»  182;  9  Jur.  N.  8.  366;  1  N.  R. 
U9» 


10.  Wife's  equity  to  a  settlement — Past  ineoms.^- 
A  husband  assigned  his  wife's  share  in  action  to  a  pur- 
chaser. 

Held,  that  the  wife  was  entitled  to  the  whole  sum 
settled  upon  her  and  her  children,  but  that  ihe  arrears 
of  income  belonged  to  the  assignee. — Newman  v.  WU- 
son  (2),  M.B. — 31  Beav.  34. 

11.  Equity  to  a  settlement — Real  estate — Suit  by 
wife. — ^A  married  woman  coming  before  the  Court  as 
plaintiff,  can  claim  her  equity  to  a  settlement  out  of 
the  income  of  real  estate. — Barnes  v.  BobinsoUf  v.cs. 
276.-7  L.  T.  N.  8.  617;  32  L.  J.  Ch.  143;  1  N.  R.  257, 

12.  Equity  to  a  settlement — Reversionary  interest. — 
A  testator  devised  real  estate  upon  trust  after  the  death 
of  E.,  by  sale  or  mortgage,  to  raise  and  pay  a  debt  of 
£442  due  to  A.,  and  subject  thereto  for  iu  and  otiiers 
as  tenants  in  common  in  fee.  A.  held  the  title-deeds 
by  way  of  equitable  mortgage.  A.  and  her  huri>and 
deposited  l^m  with,  and  by  deed  assigned  the  debt  of 
£442  to,  his  bankers  to  secure  his  debt  Subsequently, 
by  deed  acknowledged,  they  conveyed  all  her  interest 
under  the  will,  and  the  debt  of  £442,  to  the  same 
bankers. 

The  real  estate  was  sold,  and  the  money  paid  into 
court. 

H^d,  that  A.  had  no  equity  for  a  settlement  as 
against  the  bankers. — Cooke  v.  Williams,  yx!.&  504. — 8 
L.  T.  N.  8.  146;  9  Jur.  N.  a  658;  1  N.  R.  548. 

13.  Wife  executrix — Administration — Lunatic  huS' 
band — Injunction — Probate. — ^Where  tkfeme  coverte  had 
been  appointed  one  of  the  executors  of  a  will,  and  her 
husband  was  a  person  of  unsound  mind,  the  Court  re- 
fused to  restrain  her  from  applying  for  and  obtaining 
probate,  but  intimated  that  if  probate  was  granted  to 
her  an  injunction  might  issue  to  restrain  her  from  re- 
ceiving or  intermeddling  with  the  estate. — Yetts  v. 
Palmer,  M.B.  765.-8  L.  T.  N.  8.  528;  2  N.  R.  255. 

14.  Fraud  of  wife — Liability  of  husband. — Mrs.  A.,  a 
widow,  wa^  entitled  for  life  to  certain  property,  under 
a  will  which  contained  a  condition  that,  should  she 
marry  again  without  consent  of  the  trustees,  the  pro- 
perty ^ould  go  over  to  her  children.  She  did  marry 
again,  and  until  her  death  concealed  her  marriage  from 
the  trustees. 

On  bill  filed  by  the  trustees  after  her  death, — 
Held,  that  her  second  fau^and,  who  knew  of  the 
oondition  in  the  will,  was  bound  to  refund  that  which 
the  trustees  had  in  ignorance  of  her  marriage  paid  to 
her. — C/iarlton  v.  Coom^es,  v.cs.  1038. 

15.  Fraud  on  marital  right^^Settlement  by  intended 
wife  pending  treaty  for  marriage — Delay. — In  1852,  8. 
and  F.  (a  widow)  became  engaged  to  be  married.  F. 
was  at  that  time  in  the  receipt  of  an  annuity,  which 
was  made  determinable  upon  her  marrying  in  the  life- 
time of  A.  In  consequence  of  this  provision  they 
agreed  to  live  together  as  husband  and  wife  witiiout 
going  through  the  ceremony  of  marriage  untU  the 
death  of  A.  released  the  latter  from  the  forfeiture  of 
her  income  by  marriage.  A.  died  in  1857,  but  the 
parties  were  not  married  until  May,  1859.  It  appeared 
that  for  eighteen  months  before  the  marriage  they  had 
lived  separate,  only  meeting  occasionally,  the  friends  of 
the  lady  desiring  to  sever  tbe  connection.  In.  August, 
1859,  8.  discovered  that  six  wedcs  previously  to  the 
celebration  of  the  marriage  F.  had  made  a  settlement 
of  certain  other  property  belonging  to  her  upon  her  re- 
lations, and  in  January,  1862,  he  filed  his  biU  to  set 
aside  the  settlement. 

Held,  on  the  evidence,  that  notwithstanding  the  tem- 
porary separation  of  the  parties,  the  agreement  to 
many  was  stiU  subsisting  at  the  time  of  the  execution 
of  the  settlement;  and  that  as  it  was  executed  peudingf 
the  treaty  for,  and  in  contemplation  of,  a  future  mar- 
riage without  the  knowledge  of  tifcie  husband,  it  was  ii 
fraud  on  his  marital  rights; 
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Qeld,  also,  that  the  plaintiff's  dela^  in  inatitating 
the  Buit  for  two  years  and  a  half  after  his  disoovery  of 
the  execution  of  the  settlement  did  not  operate  as  a 
1)ar  to  the  relief  sought. — Downes  y.  Jenmn^i,  M3. 522. 
—8  L.  T.  N.  S.  341. 

16.  Ihiud  on  marUal  rifkt — Voluntary  iettlement* 
— A  settl^nent  n&ade  by  a  woman  in  oontemplation  of 
maniage,  withont  the  knowledge  of  her  intended  hus- 
band, and  without  proper  legal  adTioe,  set  aside. — 
I^ideauw  y.  Lonsdale,  hJ.  706. — •  Jur.  K.  S.  507;  8 
L.  T.  N.  S.  554;  2  N.  E.  144.  v.c.8.  581.-^3  L.  J.  Ch. 
817;  0  Jur.  N.  S.  488;  8  L.  T.  N.  S.  109;  1  N.  B.  565. 

17.  Investment  in  joint  names  of  husband  and  wife — 
Money  in  custody  of  wife, — ^A  sum  of  money  is  in- 
yested  in  the  funds  in  the  joint  names  of  a  husband 
and  wife,  and  she,  by  power  of  attorney  from  him, 
sells  out  a  portion,  and  with  his  knowledge  keeps  it 
locked  up  in  her  own  special  custody  till  his  death. 

Held,  that  the  portion  which  still  remained  in  the 
funds  in  the  joint  names  of  the  husband  and  wife 
Burviyed  to  the  wife,  but  tiiat  the  other  portion,  which 
was  sold  out  by  her,  and  kept  in  her  custody,  formed, 
on  the  husband's  death,  a  part  of  his  general  personal 
estate. — Be  Qadhury,  v.CJC  896. 

18.  Necessaries — JJunatic  husband, — ^The  estate  of  a 
deceased  lunatic  husband  is  liable  for  necessaries  sup- 
plied to  his  wife  during  his  lunacy,  notwithstanding 
the  wife  has  separate  property  of  her  own. — Davidson 
y.  Wood,  W.  791.— 32  L.  J.  Ch.  400;  8  L.  T.  N.  S.  476; 
9  Jur.  N.  a  589.     V.C.W.  661. — 2  N.  R.  15. 

19.  Reversionary  interest — Bestraint  upon  antioipa-' 
tlon, — ^A.,  a  married  woman,  who  was  entitled  to  a 
reyersionary  interest  for  her  separate  use,  subject  to 
restraint  upon  antioipati<m,  in  a  sum  of  money,  induced 
B.  to  adyance  money  to  herself  and  husband  promising 
by  letters  to  repay  the  adyanoes  oi^  of  the  fund  when 
it  fell  into  possession. 

When  the  fund  fcU  into  possession  and  was  paid 
into  Gourt,  A.  yerbally  promised  B.  that  if  he  would 
not  opj^oee  her  applidUdon  for  payment  of  the  fund  in 
Ck>urt  he  should  be  repaid  the  sums  adyanoed  by  him. 

Held,  that  A.  had  no  power  to  bind  herself  while  the 
fund  was  reyersionary  to  pay  the  debt^  which  must  be 
treated  as  tiiat  of  her  husband,  and  that  ^er  yerbal 
promise  after  the  fund  fell  into  possession,  and  her 
separate  estate  attached,  was  inyalid  for  want  of 
a  writing  under  the  Statute  of  Frauds. — Be  Sykes* 
Trusts,  V.C.W.— 2  J.  &  H.  415. 

20.  Wift^s  separate  estate — Advance  to  husband  out 
of  separate  estate. — ^A  married  woman  made  an  ad- 
yance to  her  husband  out  of  the  income  of  her  sepa- 
rate estate  to  enable  him  to  meet  oertaim  liabilities. 
He  afterwards  died,  and  a  suit  was  instituted  for  the 
administration  of  hLs  estatd.  His  wile  claimed  to  come 
in  as  a  creditor  against  the  estate  of  her  deceased  hus- 
band in  respect  of  the  sum  adyanoed. 

Held,  that  as  the  eyidence  showed  Idiat  the  trans- 
action was  in  the  nature  of  a  loan  to  the  hnsband,  and 
not  a  gift,  the  daim  of  the  widow  must  be  allowed. — 
Woodwa/rd  y.  Woodmsrd,  L.0. 1007. 

21.  Wife*s  separate  estate-^Fee  sUnple — Power  of 
disposmon—Deed  aoknowledged-^  ^  4  Will,  4,  e.  74. 
— ^A  married  woman  cannot  diiqaose  of  an  equitiUl>Ie  fee 
simple  estate  giyen  to  bar  for  her  s^acate  use  without 
a  deed  acknowledged. 

A  married  woman  may  dispose  of  her  life  intersst  in 
real  estate  giyen  to  her  for  her  separate  use  (and  which 
she  is  not  restrained  from  anticipating),  and  also  of 
her  abaolute  interest  in  personalty  (whether  in  posses- 
sion or  reyersion),  without  a  deed  aoknowle^fed. — 
Zeekmere  y.  BMheridge,  M.B.  814.-8  Jur.  K.  S.  705;  2 
N.  B.  219. 

22.  W^^s  separate  estate — Power  of  appointment, — 
^though  a  married  woman  can  haye  no  separate 
estate  at  law,  she  may  in  equity,  and  mily  be  regarded 


quoad  such  estate  as  nfeme  jo^,  except  that  her  person 
cannot  be  attached. 

Beal  estate  can  be  settled  on  a  married  woman  to 
her  separate  use,  but  only  for  lifo,  although  aha  may 
haye  B^Murate  use  in  the  corpus  of  personalty. 

A  nuurried  woman,  haying  a  power  of  appointment 
by  deed  or  will,  or  by  will  only,  by  exeroisiiig  that 
power  does  not  oonstitate  the  proptttyso  fl{^inted 
separate  estate. — Blaehford  y.  WooUey,  rjox,  478. — 8 
L.  T.  N.  S.  232 ;  9  Jur.  N.  8. 568;  1  N.  B.  507. 

23.  Wife*s  separate  estate — Single  wmna^i — Determi- 
nation of  trust, — ^A  sum  ot  stock  was  bequeathed  to  a 
single  woman  upon  trust  for  her  separate  use,  without 
pow^  of  anticipation,  but  no  trustee  was  named.  The 
legatee,  being  still  sin^^,  took  a  transfer  of  the  stock, 
sold  it  out,  spent  a  portion,  and  reinyested  tiie  rest  in 
a  different  inyestoient. 

Held,  that  by  so  doing  die  had  determined  the  trust 
^r  her  separate  use. — Wright  y.  Wright,  v.cw. — 2  J.  & 
H.  647. 

24.  Woman  poet  ohildbearing — Abeohtte  imteregt. — 
Certain  funds  were  bequeathed  to  an  unmarried  woman, 
with  a  direction  that  if  she  married  they  were  to  be 
settled  on  her  and  her  issue.  At  the  age  of  ftft^4hree, 
being  stlU  unmarried,  she  applied  for  payment  of  the 
funds  to  her  abeolutdy.  The  Court  made  the  order. — 
Price  y.  Boustead,  MJL— 8  L.  T.  N.  S.  565. 

And  see  Elbctiov,  S,  8(  FosrarriTiiB,  1;  Hobt- 
OAQB,  9;  Pleading,  14, 15;  PanioiPAL  Airs  BtTBsrr,  8. 

"  IF  LIVING."— See  Will,  45. 

ILLEGITIHACY.— See  Jubisdiction,  4. 

IMMOBAL    C0NSIDSBATI02r.*-See  MoBT«Aas,   10; 
Sbttlbmsnt,  14. 

IMPEBFEOT  TBANSKBB.— See  Voluntaky  Settle- 
ment, 2. 

IMPLICATION.— See  Will,  46—48. 

DfPOUNDINa  PBOCBBDnraS.— See  BAimtu»<o)r,  9^ 

INCOME.— See  Will,  11,  52,  56,  76,  79,  99, 

INCOME  TAX:— 

Marriage  settlement— Jointure  rent^harges — Income 
torn — Deduction, — ^By  an  ante-nuptial  eeMemenfc  a  pro- 
yision  was  made  for  payment  of  a  jointnre  ren^^sharge 
issuing  out  of  certain  hereditatoants,  and  to  be  ac- 
cepted by  the  intended  wifo  in  lieu  of  dower,  the  same 
to  be  paid  ^  without  any  deduotum  or  itbatttnent  i^hat- 
soeyer  on  account  or  in  reqieot  of  any  taxes,  oharges, 
impositions,  or  assessments  already  charged  or  to  be 
charged  thereon,  or  on  the  jointures  in  reqwct  thereof;" 
and  for  the  purpose  of  further  securing  the  same,  the 
hereditaments  charged  were  demised  to  truetees  for  a 
torm  of  200  years  upon  trust,  in  case  the  rent-<diarge 
was  in  arrear,  to  raise  the  same  and  all  arrears  thereof  » 
and  all  costs,  damages,  and  expenses  sustained  by  the 
jointress  by  reason  of  the  non-payment  thereof,  or 
otherwise  relating  thereto.  After  the  marriage  .the 
Income  Tax  Act  (5  dc  6  Vict.  o.  85}  was  passed,  Section 
103  of  which  makes  yoid  all  contracts  for  pigment  of 
any  anntial  sum  of  money  in  full  without  allowing  a 
deduction  for  the  income  tax. 

Held,  notwithstanding  the  e^qpcess  words  of  the 
deed,  and  the  existence  of  the  trust  to  raise  the  rent- 
charge  in  full,  that  the  case  fell  within  the  lOSrd  section 
of  the  Income  Tax  Act,  end  tiiat  the  jointress  was 
liable  to  bear  the  deduction  for  the  income  tax. — Itoyer 
y.  Banhes  (1),  M.B.  630.— 8  L.  T.  N.  B.  488;  2  M.  B.  7. 

INBEMNITT.  — See    Mobtoaob,    12;    Pabtkeb,    10; 
Vendor  and  Pubchasbb,  12. 

INPICTTMENT.— See  Bankbuptot,  98. 

INFANT:— 

1.  Maintenance — Accumulation, — ^Where  an  infant 
was  entitled  to  maintenance  out  of  two  distinct  funds 
which  were  settled  upon  her  about  the  same  time  by 
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the  same  person,  the  one  by  will  and  the  other  by 
settlement — 

Held,  that  the  income  under  the  will  was  primarily 
ohargeable  with  the  maintenance,  that  being  most  for 
,  the  infant's  benefit,  and  that  the  ciroomstance  that  the 
settlement  contained  a  direction  for  the  application  of 
the  whole  income  for  maintenance,  without  any  pro- 
vision for  the  aoonmalation  of  sorplns  income,  was  not 
a  sufficient  indication  of  a  contrary  intention  on  the 
part  of  the  settlor. — Lficas  v.  Kint/j  M.R.  818. — 8  L.  T. 
N.  S.  G23. 

2.  Maintenafwe — Diminution  of  income — Investment 
in  Eatt  India  stock. — Where  a  fund  invested  in  Consols, 
out  of  which  maintenance  has  been  allowed  by  an 
order  of  the  Ck>urt  for  infants  in  a  suit,  becomes  dimi- 
nished, the  Court  will,  if  the  infants  have  nearly  at- 
tained their  majority,  order  such  fund  to  be  sold  out 
and  invested  in  East  India  stock. — Hurd  v.  Hurdy 
V.C.K.  60.— 7  L.  T.  N.  S.  690  {nmi.  Fluid  v.  Fluid.) 

8.  Next  friend — Injunction. — ^Where  a  suit  is  insti- 
tuted by  a  stranger  on  behalf  of  infants  without  com- 
munication with  the  parties,  and  no  explanation  is 
given,  the  next  friend  being  the  son  of  the  solicitor  in 
the  suit,  the  Court  will  direct  an  inquiry  whether  the 
suit  is  beneficial,  and  whether  the  next  friend  shall  be 
continued,  meantime  staying  all  proceedings. — Toivsey 
Y.  Grovet,  V.C.K.  252.-7  L.  T.  N.  S.  778;  32  L.  J.  Ch. 
225;  9  Jur.  N.S.  194;  1  N.  B.  226. 

4.  Next  friend — Connection  with  accounting  party — 
Solicitor. — On  an  application  to  remove  a  next  friend, 
the  Court  chiefly  looks  at  the  interest  of  the  infant, 
and  if  it  be  detrimental  to  such  interest  that  the  next 
friend  should  remain,  it  will  on  that  ground  alone 
remove  him.  The  mere  fact  that  the  next  friend  is 
nearly  connected  with  the  accounting  party  is  not  suf- 
ficient ground  for  his  removal. 

It  is  extremely  undesirable  that  the  same  solicitor 
should  appear  for  both  parties,  but  the  fact  of  another 
solicitor  being  appointed  by  arrangement  is  not,  per  se, 
a  ground  for  assuming  collusion. — Sandford  v.  Sand- 
ford,  V.C.K.  836.-8  L.  T.  N.  S.  194;  9  Jur.  N.  S.  398. 

6.  Port-nuptial  settlement  varied. — An  infant  for 
whom  an  order  for  maintenance  had  been  made*  mar- 
ried without  any  settlement  having  been  executed,  but 
a  draft  had  been  prepared,  which  contained  a  covenant 
to  settle  her  future  property.  On  payment  out  of  court 
of  the  trust  fund  to  the  trustees  of  a  post-nuptial  set- 
tlement, the  Court  difected  that  a  covenant  similar  to 
that  in  the  draft  should  be  endorsed  on  the  post-nuptial 
settlement. — lU  Hoare^s  Tnuts,  v.c.s.  181.— 7  L.  T. 
N.S.  628;  9  Jur. N.S.  167;  IN.B.  161. 

And  see  Husband  and  Wipe,  1;  Limitations,  Sta- 
tute OP,  1;  Mistake,  2;  Partition,  3,  4;  Poweb,  8; 
Practice,  43,  76,  77,  105;  Specific  Perpormance, 
16;  Trustee  Act,  6;  Vendor  and  Purchaser,  4,  5. 

INFRINGEMENT.— See  Copyright;  Patent. 

INJNNCTION:— 

1.  Ancient  ligJUs — Delay — Damages. — ^Three  weeks 
before  the  defendant  began  to  erect  certain  buildings, 
afterwards  complained  of  as  obrtructing  the  plaintiffs' 
light  and  air,  the  plaintiffs  were  informed  by  him  that 
he  intended  to  build,  and  that  he  had  obtained  plans 
from,  and  made  a  contract  with,  a  builder  with  that 
object.  The  plaintiffs  did  not  ask  to  see  the  plans,  nor 
inquire  into  details,  nor  take  proper  care  to  discover 
where  the  proposed  buildings  were  to  be  erected. 

Held,  that  the  plaintiffs'  negligence  was  sufficient  to 
disentitle  them  to  an  injunction. 

Held,  also,  that  although  the  plaintiffs  might  be  en- 
^  titled  to  damages,  the  Court,  in  such  a  case,  had  no 
jurisdiction  to  award  them,  but  would  leave  the  plain- 
tiffs to  their  remedy  at  law. — Johnson  v.  Wyatt,  v.cw. 
852. 

2.  Hasemsnt — Ancient  lights — New  windows — Cbsts, 
•— Th«  plaintiff,  as  owner  of  a  house,  was  entitled  to  | 


three  ancient  windows  over  the  defendant's  yard.  The 
plaintiff  rebuilt  his  house,  altering  the  position  of 
some  of  the  windows.  The  defendant  then  proposod 
to  erect  a  building  which  would  obstruct  both  the 
ancient  and  the  new  windows,  whereupon  the  plaintiff 
filed  a  bill  for  an  injunction. 

Held,  that  the  plaintiff  was  not  entitled  to  an  injunc- 
tion, as  prayed,  but  that  on  replacing  the  windows  in 
their  original  position,  he  would  be  entitled  to  an  in- 
junction. As,  however,  this  was  new  relief,  the  Court 
ordered  him  to  pay  the  costs  of  the  suit. — Weatherley 
V.  Hoss,  V.C.W.— 32  L.  J.  Ch.  128;  1  N.  E.  228. 

3.  Ancient  lights — Landlord  and  tenant — Easevtents 
—  Yearly  tenant. — ^A  tenant  from  year  to  year,  with 
notice  to  quit,  and  whose  tenancy  had  only  nine 
months  to  run — 

Held,  entitled  to  maintain  a  suit  to  restrain  obetmo- 
bion  of  light  and  air. 

An  owner  of  two  adjacent  tenements,  who  lets  one  to 
a  tenant  by  parol,  grants  it  with  all  tiie  easements 
which  would  be  ordinarily  included  in  a  lease,  and  can- 
not afterwards,  by  virtue  of  his  ownership  of  the  ad- 
joining property,  obstruct  the  light  or  air  from  the 
demised  premises,  or  authorise  the  tenant  of  the  adjoin- 
ing property  to  do  so. — Jacomb  v.  Knight^  M.R.  685. — 
9  Jur. N.S.  529;  9  L.T.N.  S. 412;  2N.R.49. 

4.  Altering  ancient  lights — Easement — RehuHding 
by  dominant  owner — Acquiescence  by  owner  of  servient 
tenement. — ^Where  the  owner  of  a  servient  tenement 
stood  by  without  making  a  distinct  objection,  while  Hbe 
dominant  owner  pulled  down  and  rebuilt  his  tenement 
in  such  a  manner  as  to  alter  his  ancient  lights,  the 
plans  of  the  alterations  having  been  submitted  to  the 
surveyors  of  the  servient  owner  before  the  new  build- 
ings were  commenced,  and  the  works  being  carried 
out  and  completed  with  his  knowledge,  the  Court  oon- 
sidered  that  he  had  waived  his  right  to  object  to  the 
acquisition  by  the  dominant  owner  of  the  necessary 
easements  of  light  and  air  for  his  new  lights,  and 
g^ranted  an  injunction  to  restrain  him  from  building  up 
a  party-wall  so  as  to  obstruct  such  new  lights.— >^ 
Cotching  v.  Basset^  M.R.  197. — 32  L.  J.  Ch.  286;  9  Jur. 
N.  S.  590. 

6.  Ancient  lights — Light  and  air — Yearly  tenant. — 
A  tenant  from  year  to  year  under  notice  to  quit  may 
have  a  sufficient  interest  in  the  premises  to  support  a 
bill  for  an  injunction  to  restrain  the  interference  with 
light  and  air,  but  the  Court  will  have  regard  to  the 
balance  of  inconvenience,  and  if  the  injury  done  be 
not  considerable,  will  leave  him  to  his  remedy  at  law. 
—Jacomb  T.  Knightt  L.J.  812. — 8  L.  T.  N.  S.  621;  2 
N.  R.  295. 

6.  Covenant  fwt  to  trade  within  certain  limits. — ^The 
defendant  agreed  to  serve  the  plaintiff  in  his  business 
as  a  chemist,  and  that  he  would  not  himself  carry  on 
the  same  business  within  certain  limits.  In  conse- 
quence  of  differences  the  defendant  left  the  plaintiff's 
service,  and  afterwards  acted  as  agent  for  another  firm 
within  the  limits. 

The  C3ourt  refused  to  restrain  him  from  so  doing. — 
Clarke  v.  Watkins,  L.J.  319.— 8  L.  T.  N.  a  8;  9  Jur. 
N.  S.  143;  1  N.  R.  342.  But  see  v.c.8.  253.-7  L.  T. 
N.  S.  616;  1  N.  R.  227. 

7.  Covenant  not  to  trade  within  certain  limits — 
Horsehair  mantifacturer. — A  covenant  on  the  sale  of 
the  business  of  a  horsehair  manu&tcturer,  that  the 
vendor  wiU  not  carry  on  such  business  within  200 
miles  of  his  former  place  of  business,  is  not,  having; 
regard  to  the  nature  of  the  business,  which  is  in  a 
few  hands  only,  invalid  as  a  restraint  of  trade,  and  the 
vendor  will  be  restrained  by  injunction  from  infringe 
ing  it. 

The.  buaineBS  of  a  horsehair  dealer  is  distuiot  from 
that  of  a  horsehair  manufacturer,  but  the  purohMe 
and  sale  of  maau&Mitur^  horsehair  is  common  to  both; 
businesses. 
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A  person,  howeyer,  who  has  sold  all  his  interert  in 
liis  buBinefls  of  a  horsehair  mannfaotiuter,  and  coye- 
nanted  against  directly  or  indirectly  carrying  it  on  within 
oertain  limits,  will  be  restralaed  \sf  injunction  from 
carrying  on  within  sm^  limits  that  part  of  the  busi- 
ness of  a  horsehair  dealer  which  consists  in  the  pur- 
chase and  sale  of  manufactured  horsehair. — ffanns  y. 
JParsans,  m.b.  250.— 7  L.  T.  N.  S.  815;  32  L.J.  Ch. 
247;    9  Jut.  N.  S.  146;  1  N.  R.  175. 

8.  JDamagei — Jurisdiction  —  21  ^  22  Vict.  c.  27,  s.  2 
— 26  4'  26  Vict.  c.  42, «.  1.— On  bill  for  an  injunction, 
t^ie  Court  refused  the  injunction,  and  directed  an  in- 
qniry  as  to  damages. —  Wedvutre  y.  The  Mayor  of  Bris- 
tol^ V.ca  186.— 7  L.  T.  N.  S.  459;  1  N.  B.  120,  187. 

9.  JaviU  Stock  Company — Amalgamation. — In  a  suit 
by  a  policy4iolder  (with  participaUon  of  profits)  in  an 
insurance  company  to  restrain  the  company  from  amal- 
g'anxating  with  another  otnnpany,  the  Court  refused 
to  grant  an  interlocutory  implication  for  an  injunction, 
thinking  tiliat  the  plaintiff  would  not  be  damnified  by 
his  reli^  being  postponed  till  the  hearing. — Bishop  y. 
8eatt,  7  L.  T.  N.  8.  570. 

10.  Landing  place — Public  convenience. — The  defen- 
dants, a  Ferry  Company,  proposed  to  alter  the  direc- 
tion of  a  pier  or  landing-place  from  North  Bast  to  North 
West,  ^e  plaintiffs  disputed  their  power  to  do  so 
nnder  their  Act.  The  Court,  being  conyinced  that  the 
alteration  would  be  a  public  conyenience,  refused  to 
interfere,  whether  the  defendants  were  authorised  by 
their  Act  or  not. — Hyde  Commissioners  y.  Isle  of  Wight 
Ferry  Company ,  m.b. — 80  Beay.  616. 

11.  Lessor  and  lessee — Covoiant. — ^A  sub-lessee  will 
be  restrained  from  committing  any  act  in  breach  of  the 
coyenants  contained  in  the  original  lease,  and  cannot 
protect  himself  from  an  injunction  by  accepting  without 
farther  inquiry  the  statements  of  bis  own  lessor;  his 
duty  being  to  satisfy  himself  as  to  the  coyenants  by  in- 
^)eoting  the  original  lease. — Parker  y.  WhUe^  V.cw. 
683.-8  L.T.  N.8.  446;  2  N.R.  157. 

12.  Lessor  and  lessee  —  Improper  exercise  cf  legal 
right. — ^The  Court  will  grant  an  injunction  to  restrain 
the  exercise  d  a  legal  right,  which  is  sought  to  be  en- 
forced for  a  sinister  and  inequitable  purpose. 

Aiocordingly,  where  a  judgment  had  been  obtained  by 
an  under-lessor,  in  an  action  of  ejectment,  against  an 
under-lessee,  to  recoyer  possession  of  leasehold  property, 
the  term  of  which  had  almost  expired  when  the  action 
was  commenced,  and  had  determined  before  the  judg- 
ment could  be  obtained,  and  a  writ  of  habere  was  about 
to  be  issued— it  appearing  that  the  object  of  t^  plain- 
tiff at  law  was  by  obtaining  possession  to  secure  a  lease 
from  the  freeholder  to  himself  in  pursuance  of  an  al- 
leged agreement,  and  to  defeat  the  right  which  he  knew 
the  under-lessee  had  to  a  lease  of  the  same  property 
under  a  prior  and  independent  agreement  with  the  free- 
holder— 

Held  by  the  Lord  Chancellor,  rey^csing  the  deoision 
of  the  Master  of  the  RoUs,  that  the  und^4688ee  was  en- 
titled to  an  injunction  to  restrain  the  issuing  of  the 
writ-^Buchland  y.  Oibbins,  M.a  L.C.  488.-8  L.  T.  N.  8. 
129;  82  L.  J.  Ch.  891;  1  K.R.  505,  541. 

13.  Local  Government  Act,  1858  (21  ^  22  Vict.  e.  98) 
— Approval  of  plans. — ^A  town  council,  acting  under  the 
powers  of  the  Local  Goyemment  Act,  appointed  a  build- 
ing and  improyement  committee,  ^e  plaintiff,  wishing 
to  rebuild  ms  manufactory,  submitted  the  plans  to  the 
committee,  who  signified  their  approyal,  but  accom- 
panied it  with  a  notice  that  ihe  approyal  did  not  ex- 
tend to  sanction  the  making  of  any  building  beyond 
the  proper  line  of  the  street.  The  plaintiff  puUed  down 
his  manufactory,  and  proceeded  to  rebuild  according  to 
the  approyed  plans.  The  town  council  afterwards  gaye 
him  notice  not  to  build  beyond  a  certain  line  which  was 
within  the  boxmdaries  specified  in  the  plan. 

Held,  that  they  were  not  at  liberty  to  interfere  after 
the  plana  had  been  approyed  by  the  committee,  and  an 


injunction  was  granted  against  them  till  tiie  hearing. — 
Slee  V.  Mayor  of  Bradford,  V.C.8. —  8  L.T.  N.S.  491; 
1  N.  B.  886. 

14.  Mock  auction — Offensive  trade — Covenant  agaipst 
underletting. — ^T.  being  in  possession  of  a  house  on  the 
understandiiig  that  a  lease  would  be  granted,  underiets 
to  J.,  and  J.  underlets  to  D.  In  the  lease  subeequ^itly 
granted  is  a  coyenant  that  neither  T.  nor  her  executors, 
administrators,  nor  permitted  assigns  should  permit  any 
offensiye  trade  to  be  carried  on,  nor  underlet  without 
licence.  D.,  who  has  become  tenant  without  the  know- 
ledge of  T.,  subsequent  to  the  date  of  the  lease,  carried 
on  a  mock  auction,  which  being  complained  of  by  other 
tenants,  the  lessors  file  a  bill  and  moye  for  an  injunc- 
tion to  restrain  D.  from  carrying  on  the  trade,  and 
T.  from  permitting  it  to  be  carried  on,  or  underletting 
without  licence.  Motion  as  to  T.  refused  wi<^  costs, 
and  no  order  made  as  to  D.,  who  did  not  appear. — 
Moses  y.  Ihylor,  V.C.K.  81. 

16.  Nuisance — Brich-burning — Comparative  incon" 
venience. — ^Where  a  person  has  a  right  to  exercise 
an  offensiye  trade,  such  as  brick-burning,  on  his  land, 
the  Court  will  oblige  him  to  exercise  it  on  such  a  part  of 
his  land  as  will  be  the  least  inconyenience  lo  his 
neighbours,  without  causing  material  injury  to  him- 
self.— Bea/rdmore  y.  Tred/vell,  v.c.8. — 7  L.  T.  N.  8.  207;  3 
Giff.  083;  9  Jur.  N.  8.  272;  31  L.  J.  Ch.  892. 

16.  Nuisance — Main  drainage — Metropolitan  Board 
of  Works— U  4*  19  Vict,  c,  120—21  ^  22  Vict,  c,  104. 
— ^The  Metropolitan  Board  of  Works  are  not  authorised 
by  sect.  135  of  18  &  19  Vict.  o.  120,  to  turn  into  a 
nayigable  riyer  or  stream  the  sewage  of  an  entire 
district  (which  has  not  preyiously  been  drained  into 
such  riyer,  &c.),  so  as  to  create  a  nuisance. 

8ect.  31  of  21  k  22  Vict.  c.  104,  enabling  the 
Secretary  of  8tate,  on  complaint  of  nuisance,  com- 
mitted in  execution  of  the  works,  to  direct  a  prosecu- 
tion, is  giyen  as  an  easier  remedy,  and  does  not  depriye 
persons  affected  by  the  nuisance  of  tiieir  remedy  in 
this  court. 

Distinction  between  nuisances  which  of  neoessily 
arise  in  the  exercise  of  Parliamentacy  powers,  and 
nuisances  whidi  do  not  so  necessarily  or  primarily 
arise,  but  are  occasioned  by  secondary  causes  within 
the  control  of  the  i)ersons  exercising  such  Parliame9- 
taxy  powers. — Tho  Attorney- General  ^at  the  relation  of 
The  Trustees  rf  the  Mver  Lee)  y.  The  MHropolUan 
Board  of  Works^  v.o.w.  820.— 2  N.  B.  812. 

17.  Nuisance — Metropolis  Local  MaauigemefU  Act 
—18  4  19  Vict.  c.  120,  s.  88.— Tlie  Court  will  not 
restrain  the  proper  local  authorities  from  exercising 
powers  giyen  tiiiem  by  Act  of  Parliament  merely 
because  inconyenience  may  be  thereby  caused  to  indi- 
yiduals,  if  the  inconyenience  is  such  as  must  haye  been 
necessarily  in  the  contemplation  of  Parliament  when 
the  Act  was  passed. — Biddulph  y.  The  Vestry  of  St, 
George,  Hanover-square. — lj.  739.-8  L.  T.  N.  8.  668. 
And  see  v.cs.  524.-9  Jur.  N.  8.  484;  8  L.  T.  N.  S.  44; 
1  N.  B.  546. 

18.  Nuisance — Jurisdiction — Private  right — Thames 
Conservancy  Act,  1857^(20  Jjr  21  Viet.  c.  <?af/trii.)— The 
conseryators  of  the  Biyer  Thames,  i^pointed  by  the 
Thames  Conseryancy  Act,  1857,  were  empowered  by 
that  Act,  "  as  l^ey  deemed  necessary  for  the  conye- 
nience of  the  public,  to  erect  at  any  conyenient  places 
piers  or  landing  places  of  such  form  and  construction 
as  l^ey  should  deem  most  adyantageous  to  the  public, 
and  causing  the  least  obstruction  to  tiie  nayigation  of 
the  Thames." 

They  were  also  empowered  to  remoye  piers  or  landing 
places,  proyided  that  wheneyer  they  should  remoye  or 
obstruct  the  free  use  of  any  existing  public  stairs  they 
should  cause  some  equally  conyenient  puUio  stairs  to 
be  erected  in  place  of  the  staim  so  shut  up  and  re- 
moyed. 

The  Act  also  eontaintd  a  elause  expressly  saying  th« 
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rights,  &c.,  of  owners  or  occupiers  of  lands,  &o.,  on  the 
banks  of  the  Thames: — 

Held,  that  although  certain  piers  in  course  of 
erection  by  the  conservators  would  injuriously  affect 
the  public  right  of  navigating  the  river,  the  conser- 
vators were  fully  empowered  by  their  Act  to  determine 
the  question  of  public  convenience  or  inconvenience, 
and  that  this  Court  would  not  interfere  with  them  in 
the  exercise  of  their  discretion. 

Held  also,  that  although  the  conservators  had,  in 
erecting  their  piers,  obstructed  the  free  use  of  the 
ancient  public  sturs,  and  had  not  as  yet  provided 
equally  convenient  stairs  for  the  public,  the  Act  did 
not  make  the  provision  of  new  stairs  a  condition  pre- 
cedent to  the  removal  of  the  old,  so  as  to  afford  any 
ground  for  the  interference  of  a  court  of  equity. 

Held  also,  that  as  the  access  from  the  river  to 
the  several  wharves,  &c.,  had  not  been  entirely  blocked 
up,  but  merely  rendered  more  difficult  from  the  obstruc- 
tion to  the  general  navigation  of  the  river  created  by 
these  new  piers,  the  riparian  owners  could  not  allege, 
as  a  private  injury  within  the  saving  clause  of  the 
Act,  a  nuisance  auUiorised  by  the  Act,  and  suffered  by 
them  in  common  with  the  general  public. 

Observations  upon  Boite  v.  Groves,  5  M.  &  G.  613. — 
The  Attorney-Oeneral  (at  the  relatian  of  tJie  Fish- 
fnongert*  Company')  v.  The  Conserratort  of  the  Hirer 
Thames;  The  Flshmongei's'*  Company  v.  TJte  Conser- 
vators of  the  River  Thames;  Thornton  v.  The  Same; 
The  Clothrvorkers*  Company  of  the  City  of  London  v. 
The  Same;  The  City  of  London  Brewery  Company 
(Limited)  v.  The  Same,  v.c.W.  163.— 8  Jur.  N.S.  1203; 
8L.T.N.S.9;  IH.&M.  1;  1N.R.121. 

19.  Nuisance — Sewage — Pollution  of  river. — Injunc- 
tion granted  at  the  instance  of  the  owner  of  the  bank 
of  a  river,  to  restrain  the  local  Board  of  Health  of  a 
town  from  causing  the  sewage  to  flow  iato  the  river 
and  pollute  the  water.  —  Bidder  v.  Croydim  Local 
Board  of  Health,  v.c.w.— 6  L.  T.  N.  S.  778. 

20.  Nuisance — Practice, — Although  a  very  strong 
case  of  nuisance  may  be  established  by  the  affidavits 
in  support  of  an  interlocutory  motion  to  restrain  an 
alleged  noxious  manufactoiy,  the  CJourt  will  reserve 
the  question  until  the  hearing  of  the  cause,  which  will 
be  advanced  for  that  purpose. — TJte  Attorney- General 
V.  Charles,  V.C.W.  253. 

21.  Opening  Utters, — Injunction  granted  restraining 
the  defendants  from  opening  letters  addressed  to  their 
predecessors  in  business,  from  whom  th^  had  obtained 
exclusive  licences  to  work  certain  patents. — ScheUe  v. 
Brakell,  V.C.8.  796. 

22.  Publication  of  letter — Right  of  property  in  writer 
— Qualification  of  such  right, — Howard  v.  Gunn,  M.B. 
—2  N.  B.  256. 

23.  Servant. — ^The  defendant  had  agreed  to  act  as 
servant  to  the  plaintiff,  and  no  other  person,  for  seven 
years,  with  power  to  either  party  to  determine  the 
agreement  on  payment  of  £500,  and  subsequently  en- 
gaged himself  to  another  master  without  paying  the 
£500.  An  injunction  having  been  (rranted  on  motion 
by  Wood,  V.C,  the  Lords  Justices  dissolved  the  injunc- 
tion on  the  defendant  brincring  into  court  £600. — 
Thornton  v.  Kendall,  L.J.  352. — 1  N.  R.  891. 

24.  Use  of  name — Joint^tock  company, — ^The"  London 
Assurance  ''  Company  (an  old-established  company) 
moved  for  an  injunction  to  restrain  a  new  company 
named  **  The  London  and  Westminster  Assurance  Cor- 
poration *'  from  using  that  designation,  on  the  ground 
of  similarity  of  name. 

The  motion  was  refused. — London  Assurance  v.  Ljon- 
don  and  Westminster  Assurance  Corporation,  y,OJB, — 
8  L.  T.  N.  S.  497. 

And  see  Aqrebmbnt,  1;  Coptbioht,  1,  2, 4;  Cove- 
KANT;  Husband  AND  WiFB,  18;  Joint  StookOompant, 

18 ;  JUBISDIOTION,  8 ;  LANDS  CLAUSES  AOT,  20 ;  PATENT, 


9, 10;  Practice,  44,  46,  79,  80, 154;  Bailwat  Com- 
pany, 9;  Ship,  1;  Specific  Pebfobmance,  7;  Trade 
Mark;  Yendob  and  Purchaser,  6;  Windinq-up,  28, 
41. 

INSOLVENT— INSOLVENT  ESTATE. — See  Adminis- 
tration, 8;  Fraud,  3;  Husband  and  Wipe,  8;  Ju- 
risdiction, 7. 

INSPECTION  OP  PBOCEBDINGB.— See  Bankruptcy, 
139. 

INSTALMENTS.— See  Mortgage,  15. 

INSUBANCE:— 

14  Geo,  3,  e,  78  (Metropolitan  building  and  insurance) 
— Landlord  and  tenant-'25  Jfr  26  Vict,  o.  42 — Manda- 
mus— Jurisdiction — Upon  the  construction  of  14  Qeo. 
3,  c.  78,  s.  83,  a  landlord  claiming  to  have  the  money 
arising  from  an  insurance  effected  by  his  tenant,  laid 
out  in  rebuilding  the  premises  which  have  been  burnt 
down,  must  xxuike  a  distinct  request  that  the  money 
shaU  be  applied  for  that  purpose  pursuant  to  the  sta- 
tute, and  is  not  entitled  himself  to  rebuild  the  pre- 
mises, and  then  claim  the  money. 

Demurrer  to  a  bill  by  A.,  the  owner  of  a  house  which 
had  been  burnt  down,  against  the  insurance  company, 
claiming  the  benefit  under  14  G^.  3,  c.  78,  of  the  in- 
surance (which  had  been  abandoned  by  the  tenant 
under  an  arrangement  with  the  company),  allowed 
upon  these  grounds:  1.  That  no  request  to  have  the 
money  laid  out  pursuant  to  the  statute  was  averred  in 
the  bill,  but  merely  a  claim  by  A.,  as  owner,  to  be  en- 
titled to  the  benefit  of  the  policy.  2.  That  he  had  rf  • 
built  the  houses,  and  then  claimed  the  money  contraiy 
to  the  provisions  of  the  Act,  which  required  the  com- 
pany to  **  cause  the  insurance  money  to  be  laid  out  in 
rebuilding,  &o.;  and  3.  That  the  remedy  in  the  first 
instance  was  by  maridamus,  and  not  by  bill  in  equity. — 
But  quiere  as  to  the  effect  of  Rolfs  Act  (25  &  26  Vict 
c.  42),  upon  the  remedy  by  mandamus. — Simpson  v.  The 
Scottish  Union  Fire  and  Life  Insurance  Company,  v.c.w. 
459.-8  L.  T.  N.  S.  112;  32  L.  J.  Ch.  829;  9  Jur.  N.  8. 
711;  1  N.  B.  637. 

See  also  Ship,  3. 

INSUBANCE  COMPANY.— See  Joint-Stock  Compant, 
7;  Winding-up,  24,  25. 

INTEBEST. — See  Banker,  2;  Bankruptcy,  47;  De- 
fence Act;  Executor,  2,  6;  Legacy;  Limitations, 
Statute  op,  4a;  Mortgage,  9, 11 ;  Partner,  3,  7 — 9; 
Taxation,  9;  Winding-up,  26. 

INTEBPLEADEB.— See  Pleading,  12. 

INVESTMENT. — See  Husband  and  Wipe,  17;  Infant, 
2;  Lease  and  Sales  Act,  5;  Practice,  81. 

ISSUE.— See  Settlement,  11;  Will,  20,  30,  60,  51,  61, 

87,  88. 

JOINT-STOCK  COMPANY:— 

1.  Abandoned  undertaking — Sale  of  land — Share- 
holders,— ^The  Court  will  not  direct  a  sale  for  the  benefit 
of  the  shareholders  of  land  acquired  by  a  joint-stodc 
company,  which  has  ceased  to  cany  on  its  operations. 
— JTaZZ  V.  Deal  Pier  Company,  v.cw.— 2  N.  B.  69. 

2.  Amalgamation — Olffect  and  scope  of  company --' 
Acquiescence  —  Creditors*  representative—  Costs, — Al- 
though an  amalgamation  and  purchase  of  the  business 
and  liabilities  of  one  joint-stock  company  by  another 
established  for  similar  purposes  may  be  ultra  vires,  as  a 
transaction  not  within  the  general  scope  and  purpose 
of  the  business  of  such  a  company,  and  unauthorised 
by  the  deed  of  settlement,  there  may  have  been  such 
an  amount  of  subsequent  acquiescence  as  to  render  the 
attempted  amalgamation,  though  invalid  in  its  incep- 
tion, binding  as  between  the  two  companies. 

Observations  upon  the  creditor's  repreeentatiye  and 
his  costs  of  appearance. — ^120  Bra  Assurance  Society ; 
WiUitms^s  case.  Anchor  Company's  case^  y«aw.  204.— 
7L.T.N.a59fi. 
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8.  Bills  of  exchange — Ptncer  of  directors, — Where 
directors  of  a  joint-stock  company  are  anthoriaed  by 
the  deed  of  settlement  to  draw  or  accept  bills  of  ex- 
ehange,  a  proyiso  in  the  deed,  limiting  the  liabilil^  of 
the  shareholders  upon  sach  bills  of  exchange  to  the  ex- 
tent of  their  respectiye  shares  in  the  capital  stock  is 
repugnant  and  Toid;  and  bills  drawn  in  proper  form  by 
a  duly  authorised  agent  in  Canada  of  the  company,  and 
accepted  by  the  directors  in  England,  are  binding  upon 
the  shareholders,  and  carry  damages  and  interest  ac- 
cording to  the  proTisions  of  the  Canadian  law. — Ee 
State  Fire  Imurance  Ckmipany  ;  Meredith's  case,  Con- 
ver's  case,  V.CW.  416.— 8  L.  T.  N.  S.  146;  82  L.  J.  Ch. 
300;  1  N.  B.  510. 

4.  Cost-hook  company  —  Thinsfer  of  shares, — The 
transferee  of  shares  in  a  company  on  the  cost-book 
principle  takes  them  with  all  the  past  as  well  as  the 
future  liabilities.  And  it  makes  no  difference  that  a 
part  of  such  liabilities  consists  of  a  debt  to  the  trans- 
feror. It  is  immaterial  whether  there  is  or  not  a 
special  contract  to  this  effect  in  the  agreement  for 
transfer. — Taylor  v.  ^11,  V.C.W.— 8  L.  T.  N.  S.  148; 
1  N.  R.  566. 

5.  Director  acting  as  agent — Trustee  and  cestui  que 
trust. — A  director  of  a  joint  stock  company  is  in  the 
position  of  a  trustee,  and  therefore  cannot  be  employed 
by  the  company  as  Uieir  agent  at  a  salaiy. — Ex  parte 
Hill,  Re  the  Cardiff  Preserved  Coal  and  Coke  Company 
(No.  1),  L.J.— 7  L.  T.  N.  S.  656;  82  L.  J.  Ch.  164; 
1  N.  R.  148. 

6.  Life  assurance — Participating  policy — Share  in 
profits  —  Partnership  —  Priority,  —  A  participating 
policy-holder,  although  entitled  by  the  terms  of  his 
policy  to  a  proportion  of  the  profits  made  by  the  society, 
is  not  thereby  constituted  a  partner  with  the  proprietors 
of  the  society. 

A  fund  haying  been  created  by  the  deed  of  settlement 
of  a  life  assurance  company  for  payment  of  all  claims 
upon  the  society,  in  respect  of  assurances,  and  in  pay- 
ment of  all  other  liabilities  of  the  socie^ — 

Held,  that  persons  claiming  in  respect  of  assurances 
ought  not  to  be  i>06tponed  to  the  general  creditors,  but 
TBsik&di  pari  passu  in  2k  distribution  of  the  assets  rea- 
lised under  the  winding-up  of  the  sociel^. — Me  the 
English  and  Irish  Church  and  University  Assurance 
Society,  V.CW.  681.— 1  Hem.  k  Mill.  85;  2  N.  R.  107. 

7.  Policy-holders — General  creditors — Distribution 
of  assets — Priority, — In  a  distribution  of  assets  under 
t^e  winding-up  of  a  joint-stock  insurance  company, 
the  general  creditors,  who  hare  the  right  of  attaching 
the  assets  of  the  company,  and  also  a  personal  remedy 
by  suing  the  shareholders,  will  not  be  postponed  to, 
but  will  come  in  pari  passu  with,  creditors  in  respect 
of  policies  (who  have  a  charge  upon  the  assets,  but  no 
personal  remedy):  the  fund  in  hand  being  applicable 
for  payment  rateably,  and  without  priority,  of  all 
claims  matured  at  the  issue  of  the  distribution. — Re 
The  State  Mre  Insurance  Company,  V.CW.  746. — 8 
L.  T.  N.  S.  497;  2  N.  R.  230.     L.J.  1011.-2  N.  R.  565. 

8.  Pleading — Dill  hy  one  shareholder  on  hehalf  of 
others — Fraud — Calls. — Fraud  is  a  distinct  ground  of 
relief  for  each  shareholder  in  a  company;  and  there- 
fore one  shareholder  cannot  file  a  bill  on  behalf  of  him- 
self and  other  shareholders  for  relief  against  the  fraud 
and  misrepresentation  of  the  directors. 

Where  the  Articles  of  Association  of  a  company  pro- 
vided that  there  should  be  two  months'  interval  between 
two  calls,  the  payment  of  a  deposit  on  allotment  of 
shares  is  not  to  be  reckoned  a  calL — Oroshey  v.  Bank 
of  Wales,  v.cs.— 8  L.  T.  N.  S.  801;  9  Jur.  N.  S.  595. 

9.  Shares  fraudulently  issued — Bond  fide  holders — 

Winding  up — Proof  of  debt. — A  hond  fide  holder  of 

shares  foaudulently  issued,  even  though  he  bought  at  a 

great  discount,  is  entitled  to  prove  on  equal  terms  with 

the  other  shareholders,  provided  he  bought  before  the 


bill  was  filed.  But  if  a  person  purchases  shares  after 
the  bill  was  filed,  he  must  show  that  his  vendor  was  a 
hond  fide  holder. — Barnard  v.  Bagshaw,  Re  Lake  Ba^ 
thurst  Australasian  Gold  Mining  Company,  V.CW. — 
1  Hem.  k  Mill.  69. 

10.  Transfer  of  shares — Production  of  certificate — 
19  ^  20  Vict,  e.  47,  Table  B.,  r,  \^-^Re  East  Wheat 
Martha  Mining  Company,  M.B. — 2  N.  B.  543. 

11.  Ultra  vires — Bill  by  co-rhml  company, — A  public 
company  exceeding  its  legislative  limits  cannot  be 
restrained  by  injunction  at  the  jmit  of  a  co-rival  com- 
pany, which  does  not  allege  that  it  has  sustained  taasB 
private  injury  by  such  excess,  though  the  acts  ooni- 
plained  of  may  be  injurious  to  the  public  interests. — 
Stockport  District  Waterworks  Company  v.  Mayor  of 
Manchester,  L.C  156. — 7  L.  T.  N.  S.  545;  9  Jur.  N.  a 
266. 

12.  Ultra  yirea— Solicitor^  Bill  of  r(»«f#.— SolioitorB 
to  a  company  cannot  recover  costs  in  respect  of  busi- 
ness undertaken  with  full  knowledge  that  it  is  beyond 
the  powers  of  the  company,  nor  can  they  appropriate 
money  belonging  to  the  company  received  by  them  on 
a  general  acoount  to  the  payment  of  such  costs. 

Observations  as  to  the  right  of  the  creditors'  repre- 
sentatives to  be  heard  in  such  a  case. — Re  Pheenix 
Life  Assurance  Compatiy,  Howard  ^  Dolman's  case, 
V.CW.  984.-2  N.  B.  548. 

18.  Ultra  vires — Preference  shares — Injunction.-^A. 
joint-stock  company  (limited)  have  power  to  borrow 
money,  and,  by  resolution  at  a  special  meeting  to  be 
convened  with  fourteen  days'  notice,  to  increase  the 
d^iital  by  issuing  new  shares;  and  also,  by  resolution 
of  three-fourths  of  the  shareholders  at  an  extraordi- 
nary meeting,  to  alter  and  make  new  regulations.  A 
special  meeting  was  held,  at  which  a  resolution  was 
passed  to  issue  preference  shares. 

Held,  that  the  issue  of  preference  shares  was  beyond 
the  powers  of  the  company,  and  an  injunction  was 
granted  to  restrain  them  tUl  the  hearing. — Moss  v. 
Sycrs  (1),  V.CK.  1046. 

And  see  Appobtionment;  Bakkeb,  1;  Injukchok, 
9,24. 

JOINT  TENANT:— 

Joint  investment  hy  tenants  in  common, — ^Where  two 
I)ersons,  being  entitled  to  a  fund  as  tenants  in  common, 
invest  it  in  tiieir  joint  names,  the  presumption  is  that 
they  become  joint  tenants,  and  not  tenants  in  common, 
of  tiie  fond.  But  if  part  of  the^fund  belongs  to  a  third 
party,  they  will  be  trustees  of  the  whole  fund,  aooocd- 
ing  to  the  original  shares,  as  tenants  in  common.-^ 
Eames  v.  Godwin,  M.B. — 81  Beav.  25. 

And  see  Will,  52, 60. 

JOINTURE.— See  Income  Tax;  SuccESSioy  Dutt. 

JUDGMENT— JUDGMENT  CREDITOR:— 

1.  1  #  2  Vict,  c.  110—20  #  21  Vict,  c.  77  iProhate 
Act) — Order  of  Court  of  Probate. — Undo:  tiie  25th 
section  of  the  20  &  21  Vict  c.  77,  a  judgment  or.  order 
of  the  Court  of  Probate  for  payment  of  money  does  not 
create  such  a  charge  upon  the  interest  in  land  of 
the  person  against  whom  the  order  is  made,  as  was 
given  by  the  1  &  2  Vict  a  110,  to  the  judgments  of  the 
superior  courts  then  existing. — Pratt  v.  BuU,  L.C  295. 
—7  L.  T.  N.  S.  702;  82  L.  J.  Ch.  144;  9  Jur.  N.  a  289; 
1  N.  R.  298.  V.C.8.  82.-7  L.  T.  N.  a  878 ;  32  L.  J.  Ch. 
21;  9Jur.N.S.40;  1N.R.47. 

2.  /S5^<?jf—iVM?rtty—a?#«#.— Where  a  plaintifl  files 
a  bill  to  choree  a  judgment,  and  the  defendant  is  held 
entitled  to  a  set-off,  and  an  inquiry  is  directed  in  respect 
of  such  set-off,  the  plaintiff  is  entitled,  not  only  to  the 
costs  of  suit,  but  of  the  inquiry. 

Where  a  plaintiff  is  ordered  to  pay  costs  on  interlocu- 
tory applications,  which  are  partly  in  respect  of  matters 
in  the  suit  itself,  and  partly  in  other  suits,  the  defen- 
dant has  a  right  to  setoff  those  costs  against  costs 
which  he  is  ordered  to  pay,  where  the  plaintiff  is  alone 
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the  applying  party;  but  where  he  is  not,  bnt  others 
join  with  him  as  to  their  interests,  there  is  no  such 
right  of  set-ofif. 

Where  a  party  in  a  suit  has  a  right  of  set-off,  it  has 
priority  over  the  lien  of  the  solicitor,  which  is  always 
•subject  to  the  equities  between  the  parties. 

A  set-off  accrues  when  the  sums  in  respect  of  which 
tiiey  are  claimed  become  debts,  first  in  reduction  of  in- 
tere  t,  and  then  of  principal;  and  the  judgment  is 
considered  in  equity  as  recovered  for  the  amount,  less 
the  set-off. 

The  Solicitors*  Act,  23  &  24  Vict.  c.  127,  only  applies 
to  solicitors,  and  a  party  to  a  suit  cannot  claim  under 
it  interest  on  his  costs.  A  party  waives  his  right  to 
costs  by  taking  a  personal  remedy. 

Where  the  plaintiff  in  an  action  is  only  a  nominee, 
and  the  defendant  estabHshes  a  set-off,  a  claim  of  the 
nominee  is  subsequent  to  that  of  the  defendant;  al- 
though in  a  suit  by  the  nominee  to  establish  his  own 
charge,  he  is  entitled  to  his  costs  of  suit,  but  not  of 
attending  proceedings. — Jenner  v.  Morris.  Webster  v. 
Jenner,  V.CK.  943.-2  N.  B.  479. 

And  see  Bankbuptct,  60;  Practice,  82,  149; 
Winding-up,  28,  41. 

JUDGMENT  DEBTOR  SUMMONS.— See  Bankruptcy, 
8—6. 

JUDICIAL  SEPARATION.— See  Husband  and  Wife,  3. 

JURISDICTION:— 

1.  Ibrei^n partnership — Suit  instituted  abroad — De- 
eree/or  winding-up. — A.,  B.,  and  C.  formed  a  firm  which 
carried  on  business  at  Hayti.  A.  lived  and  had  died 
in  England.  B.  was  living  at  Hayti.  0.  lived  and  had 
died  at  Hayti  The  plaintiff  had  obtained  administra- 
tion to  0.  in  England,  and  filed  his  bill  against  B.  and 
the  representative  of  A.  to  have  the  Haytian  firm  wound 
up.  After  bin  filed  here,  B.  took  proceedings  in  a 
Haytian  court  to  wind  up  the  firm.  There  had  been 
dealings  between  the  Haytian  firm  and  a  firm  in  Eng- 
land in  which  A.  and  B.  were  partners.  There 
was  no  allegation  that  A.'s  representative  would  be 
bound  by  the  proceedings  in  Hayti,  and  A.'s  assets 
were  in  England.  A  decree  was  made  for  winding-up 
the  Haytian  firm. — Maunder  v.  Lloyd,  V.c.w.  141. — 
3  J.  &H.  718;  1  N.  R.  123. 

2.  Ibreign  sovereign, — British  subjects  resting  t^eir 
rights  up(m  a  grant  from  a  foreign  prince,  and  made 
in  his  sovereign  capacity,  cannot  obtain  the  assist- 
anoe  of  a  court  of  equity,  either  to  give  effect  to  the 
grant,  or  to  restrain  the  foreign  prince  from  acting  in 
derogation  of  the  rights  already  granted  by  him,  by  subse- 
quently conferring  similar  privileges  on  other  British 
subjects. — Gladstone  t.  ITi^  Ottoman  Bank,  v.c.w.  460. 
—8  L.T.  N.  S.  162;  Z2  L.  J.  Ch.  228;  9  Jur.  N.  S.  246; 
1  N.  R.  612. 

8.  Foreign  sovereign  —  Injunction  —  Ambassador. — 
The  existence  of  a  contingent  right  in  a  foreign  sove- 
reign to  a  fund  in  the  Bank  of  ^gland  will  not  pre- 
vent this  Court  from  exercising  jurisdiction  to  restrain 
the  Bank  from  parting  with  the  fund  until  the  deter- 
mination of  the  question  between  the  British  subject 
and  the  foreign  sovereign  as  to  the  right  to  the  fund. 

An  ambassador  who  has  not  submitted  to  the  juris- 
diction cannot  be  retained  before  the  Court  as  a  defen- 
dant.— Gladstone  v.  Musurtis  Bey  (The  Turkish  Am- 
hassador),  v.c.w.  180.-7  L.  T.  N.  S.  477;  82  L,  J.  Ch. 
156;  9  Jut.  N.  S.  71;  1  N.  R.  178. 

4.  Illegitimacy — I%etitions  issttes — 21  ^'  22  Vict, 
c.  93. — B.  eloped  from  her  husband.  A.,  in  December, 
1869,  and  remained  abroad  with  her  paramour  until 
September,  1860.  A.  obtained,  in  February,  1861,  a 
decree  nisi  for  the  dissolution  of  his  marriage,  and  on 
the  22nd  of  May,  1861,  the  marriage  wAs  absoliktely 
dissolved. 

On  the  4th  of  May,  1861 ,  B.  was  delivered  of  a  child, 
E.    In  January,  1802,  A.,  who  was  a  man  of  large 


fortune,  executed  a  settlement  of  112,000  upon  tmsto 
for  the  benefit  of  all  and  every  the  children  at  kU  mar- 
riage wii^  B.;  and,  in  order  to  determine  iibe  question 
as  to  E.'s  legitimacy,  a  bill  was  filed  by  the  infant 
children  of  the  marriage,  bom  previously  to  the  eiopo- 
ment,  by  A.,  as  their  next  friend,  pricing  that  the 
trusts  of  the  settlement  might  be  carried  out^  and  a 
declaration  that,  as  the  only  children  ef  ^e  marriage, 
they  were  entitled  absolutely  to  the  benefit  of  the  pro- 
visions made  by  the  settlement. 

Held,  that  although  the  Court  might  not  have  coun- 
tenanced such  a  suit  by  a  mere  stronger,  tiie  queatton 
of  E.'s  legitimacy  was  fairly  raised  upoh  i^e  bill,  and 
that  the  Court  had  full  jurisdiction  to  determine  who 
were  entitled  to  the  trust  fund,  notwithstanding  that 
the  settlement  had  been  made  for  the  express  puxpoee 
of  raising  the  question. 

Observations  upon  the  Legitimacy  Declaration  Act, 
21  &  22  Vict.  c.  98. — Gnrney  v.  Gumey,  v.c.w.  659. — 
8  L.  T.  N.  S.  380;  9  Jur.  N.  8.  614;  82  L.  J.  Ch.  456; 
2  N.  R.  106. 

5.  Extra-territorial  jurisdiction — Scotch  contract — 
Service  of  process  on  defendants  in  Scotland — Demurrer 
— Cons.  Ord.  10,  r.  7. — ^The  extra-territorial  jurisdiction 
of  the  Court  of  Chancery  in  England  is  not  extended 
by  the  15  &  16  Vict.  c.  84,  beyond  the  limits  pr^ 
scribed  by  the  statutes  of  2  Will  4,  c.  33,  ahd  4  &  5 
WilL  4,  c.  82;  and  the  suits  in  which,  under  Cons.  Ord. 
10,  r.  7,  process  may  be  served  on  defendants  out  of 
the  jurisdiction  of  the  Court,  are  such  suits  as  are  de- 
fined by  the  two  last-mentioned  statotes. 

Accordingly,  where  a  bill  was  filed  by  a  plaintiff  in 
England  agidnst  defendants  resident  in  Scotland  to 
carry  out  ^e  trusts  of  a  deed  made  in  Boetiaoidi  re- 
lating partly  to  land  in  Scotland,  and  to  be  determined 
according  to  Scotch  law — 

Held,  that  the  Court  had  no  jurisdiotion  to  cnder  a 
copy  of  the  bill  to  be  served  on  tiie  d^endants. 

Held  also,  tiiat  though  the  defendaftts  hud  not 
moved  to  discharge  &e  order  (^  service,  bat  had  ap- 
peared, and  demttfred  to  the  bill,  yet  as  the  bill  shovred 
that  they  wotb  residtot  in  Sootiaod,  and  that  the  suit 
was  one  in  which  the  Courii  had  iio  jurisdiction  against 
persons  so  resident,  the  demurrer  must  be  allowed. — 
OooknCy  V.  Anderson,  L.C.  628.-^  L.  T.  K.  S.  296 1  82 
L.  J.  Ch.  427;  9  Jur.  786;  8  1^.  B.  140.  II.B. — 8  Jur. 
N.  S.  1220;  7  L.  T.  N.  S.  491;  8d  L.  J.  Ch.  306;  1 
N.  R  77. 

And  see  Curtiss  v.  Grant,  Pra^cticb,  184. 

6.  Service  o/proeesi  out  of  jurisdiction — Admimstra' 
tion  suit — Shares  of  deceased  in  public  eowtpany — 2 
WiU.  4,  c.  38—4  ^  6  Will.  4,  e.  82— Cbnt.  Ord.  «.,  r.  7. 
— In  a  creditor's  suit  to  administer  the  personal  estate 
of  the  deceased  debtor,  the  defendant,  the  executrix, 
being  resident  out  of  the  jurisdiction,  an  order  was 
obtained  to  serve  the  bill  on  her  abroiid,  and  the  bill 
was  served  accozdingly.  A  motion  was  thertnpon 
made  on  behalf  of  the  defendant  to  disdhargo  this 
ordfior  for  irregularity,  on  tiie  ground  Uiat  the  vsoit  did 
not  relate  to  any  of  the  matters  mentioned  in  the 
statutes  2  WiU.  4,  c.  83,  and  4  &  5  WilL  4,  c.  82,  and 
that,  according  to  tbe  decision  of  the  Lord  Ohanoellor 
in  Cookney  v.  Anderson,  11  W.  &.  628,  the  10th 
General  Order,  r.  7,  providing  io/r  service  on  defendanta 
abroad,  only  applied  to  such  suitsu  The  bill  was  silent 
as  to  the  nature  of  the  property  ol  the  deceased,  but 
in  opposition  to  the  motion  the  plaintitf  ibed  an 
affidavit  by  which  it  ai^>eared  that  at  the  time  of  the 
debtor's  decease  he  was  entitled  to  twenfy  shares  in 
the  Aldershot  Manure  Company. 

Held,  that  as  a  part  of  the  debtor's  estate  consisted 
of  "  shares  in  a  public  company,^'  which  in  the  ooune 
of  the  suit  would  be  opertA»d  upon  by  &e  decree  of 
the  Oourii,  the  ease  was  within  the  latter  ttfttute,  and 
that  ihtatSi^  far  mt^k^iibitMyHWie^^ 
ProvidBnt  and  Ihvestm^t  AfSddiitum  v.  Oxritsi^nfM^ 
866.-2  N.  B.  348. 
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7.  Insolvency — Prov'utional  assignee, — lie  Butter- 
KoHKs  IVusts,  LJ.— 1  N.  B.  114. 

And  see  Bankbuptct,  16,88,40,45, 68,  84,  85, 129, 
141;  ck)mmi88i0nbbs  of  sswebs;  husband  and 
Wife,  6;  Injunction,  2,  8, 18;  Insurance;  Leases 
AND  Sales  Act,  4;  Lunatic,  1,  3;  Partition,  2; 
Practice,  83,  121,  134,  135,  147;  Principal  and 
Agent,  2;  Bailwat  Ck)MPANT,  8;  Specific  Per- 
formance, 13;  Trustee  Acts,  5;  Vendor  and 
Purchaser,  6;  Winding-up,  27,  41, 43. 

LACHES— LAPSE  OF  TIME.— See  Election,  4;  Fraud, 
1;  Husband  and  Wife,  2,  15;  Injunction,  1;  Sou- 
dTOR,  9;  Trustee,  6,  6,  9;  Windind-up,  15. 

LANDLOBD  AJH)  TENANT:— 

Iljfftures — Oreenkouse — Bailer  and  pipes. — ^A  green- 
house  in  a  gaiden  held  to  be  a  fixture,  luid  notremore- 
able  by  the  tenant. 

A  boiler  built  into  the  brickwork  of  the  greenhouse 
held  also  to  be  a  fixture. 

But  the  pipes  of  heating  apparatus  attached  to  the 
boiler  by  pipes  were  held  to  be  removeable. — Jenkins 
Y.  QetMng,  V.C.W. — 2  J.&  H.  620. 

And  see  Bankruptcy,  55;  Injunction,  3 — 5';  In- 

8URAHCB;  LANDS  GLAUSES  AcT,  3a;  BECBIYBR,  2. 

LANDS  CLAUSES  ACT  (a  &  9  Vicr.  c.  18):— 

1 .  Conveyance — **  Married  women  seised  in  their  own 
right." — ^Limd  stood  limited  to  A.  for  life,  with  remain- 
der to  C.  and  D.,  husband  and  wife,  in  fee. 

Held,  that  the  wife  could  oouYey  under  the  7th  sec- 
tion of  the  Lands  Clauses  Consolidation  Act — Cooper 
V.  Oottling,  V.CS.  931. 

2.  Compulsory  powers — Incorporation  with  special  Act 
— Compulsory  taking  of  land — Subscription  of  capital — 
Deposited  plans. — A  Bailway  Act  for  authorising  tiie  con- 
struction of  a  branch  line  incorporated  the  Lands  Clauses 
Act,  **  save  so  far  as  the  proYisions  thereof  were  expressly 
Yaried,''  and  enacted  that,  for  the  purposes  of  the 
works,  and  the  general  purposes  of  the  undertaking, 
the  company  might,  from  time  to  time,  raise  new  capi- 
tal not  exceeding  £100,000. 

Held,  upon  the  whole  scope  of  the  special  Act,  that 
sections  16  and  17  of  the  Lands  Clauses  Act,  although 
not  in  terms  expressly  excluded,  was  inapplicable;  and 
that  the  subscription  of  the  specified  new  capital  was 
not  a  condition  precedent  to  the  compulsory  taking  of 
land. 

The  line  of  a  new  railway  is  sufficiently  shown  on  the 
deposited  plans  by  a  blade  line,  with  lines  on  each 
side  to  mark  the  limits  of  deYiation. — Weld  y.  South- 
western Bailway  Company,  M.R.  448. — 8  L.  T.  N.  S.  13; 
9Jur.N.S.610;  IN.B.  416. 

3.  Compulsory  purchase — Bailway  company — Specific 
performance. — ^Although  the  promoters  of  an  intended 
railway  may  enter  into  a  Yalid  and  binding  agreement 
with  the  landowners  along  the  course  of  the  proposed  line 
for  the  purchase  of  their  lands,  in  the  event  of  the  Act 
being  obtained,  at  a  certain  price ;  yet  any  proceedings  by 
the  company  to  acquire  the  land  under  their  compul- 
sory powers  (by  notice  to  treat,  and  entering  into  pos> 
session,  under  section  85  of  the  Lands  Clauses  Act) 
will  preclude  them  from  enforcing  the  agreement 
against  the  landowner. — The  Bedford  and  Cambridge 
Bailway  Company  y.  Stanley,  v.cw.  189. — 7  L.T.  N.  S. 
477;  2J.&H.746;  32L.J.Ch.60;  9  Jur.N.  S.  152;  1 
N.  B.  162. 

da.  Compulsory  powers — Notice  to  treat — Landlord 
and  tenant — Ir^unction. — A  railway  company  served 
a  tenant  farmer  with  notice  of  their  intention  to  take 
the  land;  but  before  they  took  possession  a  new  tenant 
entered  on  the  farm,  and  required  the  company  to 
serve  him  with  notice,  in  order  that  he  might  put  in  a 
claim  for  compensation.  On  their  refusal,  he  filed  a 
bill  and  moved  for  an  injunction.  The  motion  was 
ordered  to  stand  over  till  the  hearing,  and  the  company 
to  pay  £500  into  court,  and  to  serve  notice  to  treat  on 


the  plaintiff. — Carter  v.  The  C^reat  Eastern  Bailway 
Company,  v.c.s. — 8  L.  T.  N.  S.  107;  9  Jur.  N.  S.  618. 

4.  Copyholds — Bailway  company — Fines — Teiia nt  for 
life  and  remainderman. — ^The  provisions  of  the  En- 
franchisement Acts,  1852  and  1858  (15  k  16 
Vict.  c.  51,  and  21  k  22  Vict.  c.  94),  do  not 
apply  to  the  purchase  of  copyholds  by  a  railway  com- 
pany, under  the  Lands  Clauses  Act,  so  as  to  en- 
title the  tenant  for  life  of  the  manor,  as  against  the  re- 
mainderman, to  part  of  the  moneys  paid  into  court  by 
the  company,  as  representing  fines  payable  by  tenants 
as  a  condition  of  compulsory  enfranchisement. — Be  Sir 
Thomas  Maryon  Wilson's  Estate,  LJ.  295. — 7  L.  T.  N.  S. 
772;  82  L.  J.  Ch.  191;  1  N.  B.  301. 

5.  Beinvestment  in  lands — Unsupported  evidence  of 
valuer.—Be  Kinsey,  M.a — 1  N.  B.  303. 

6.  Beinvestment — Buildings. — A  railway  company 
take  lands  belonging  to  certain  parties  for  life 
and  in  remainder  under  a  will,  and  pay  the  purchase- 
money  into  court.  After  contract  and  before  payment 
in,  buildings  are  erected  on  the  remaining  land,  and 
all  parties  entitled  petition  for  payment  out  to  defray 
the  expense  of  such  erections.  On  production  of  an 
affidavit  showing  a  great  benefit  to  the  estate  by  ex- 
pending in  building  instead  of  investing  in  the  funds, 
order  for  payment  out  made. — Be  Partington's  Trust ; 
Be  London  and  North-Wegtern Bailway  Company  ;  and 
Be  Eccles,  Tyldesley,  and  Wigan  Act  of  1861,  V.C.K.  160. 
—7  L.  T.  N.  S.  522;  1  N.  B.  177. 

7.  Beinvestment — Temporary  buildings. — ^The  pro- 
curing and  fitting  up  of  houses  for  the  temporary  ac- 
commodation of  the  patients  of  an  hospital,  whose 
original  buildings  have  been  taken  by  a  railway  com- 
pany, under  the  Lands  Clauses  Act,  is  a  proper  re- 
investment within  the  69th  and  80th  sections  of  that 
Act.  A  railway  company  was  accordingly  ordered  to 
pay  the  costs  of  a  petition  presented  by  the  trustees  of 
an  hospital  to  obtain  payment  out  of  court  of  part  of 
their  compensation  money  for  the  purpose  of  such  in- 
vestment— Be  St.  Thamus's  Hospital,  v.c.w.  1018. 

8.  Beinvestment  of  purchase-moficy^- Glebe  lands — 
Drainage — Land  taw. — ^Where  a  railway  company  take 
glebe  lands,  the  purchase-money  may  not  only  be  ap- 
plied in  the  purchase  of  other  lands,  but  in  paying  for 
drainage  of  glebe  and  redemption  of  land-tax  of  the 
lands  purchased. — Be  tfus  Vicar  of  Queen  Camel;  Be 
The  Cheat-  Western  Bailway  Act,  and  the  Wilts,  Somer- 
set, and  Weymouth  Amendment  Act,  1846,  v.c.K.  503. 

9.  Beinvestment — Costs  of  more  than  one  reinvest- 
ment in  other  lands. — Lands  forming  part  of  the  sub- 
ject-matter of  a  suit  are  taken  by  a  railway  company, 
and  the  proceeds  paid  into  court  under  the  Lands 
Clauses  Act.  A  large  portion  of  the  money  is  re-in- 
vested on  petition  in  the  usual  way,  and  there  arising 
in  the  suit  an  obligation  in  a  lessee  to  sell  to  the 
trustees  of  the  property  a  small  piece  of  land,  they 
propose  to  purchase  it  with  a  small  portion  of  the 
residue  of  the  railway  purchase-money  still  in  court, 
and  present  a  petition  for  such  re-investment,  serving 
the  parties  to  the  suit,  and  asking  their  costs  against 
the  company. 

Held,  that  the  company  must  pay  the  costs. — Bran- 
don v.  Brandon;  In  re  The  South-Eastem  Bailway 
Company^s  Act  and  the  Lands  Clauses  Cotisolidation 
Act,  V.CK.  53.-7  L.  T.  N.  S.  499 ;  32  L.  J.  Ch.  20 ;  9  Jur. 
N.  S.  11. 

10.  Be-investment — Costs. — ^Whcre  money  paid  into 
court  under  the  Lands  Clauses  Consolidation  Act  by 
two  or  more  companies,  is  re-invested  in  land,  the  costs 
of  re-investment  are  borne  equally  by  the  several  com- 
panies.—iZo  Byron's  Estate,  l.j.  790.— 8  L.  T.  N.  S.  562 ; 
2  N.  B.  294. 

11.  Be-investment  of  moneys  paid  into  court  by 
several  companies — Costs. — A  tenant  for  life  of  settled 
estates,  portions  of  which  had  been  taken  by  several 
railway  companies,  and  the  purohase-moneys  paid  into 
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court,  presented  a  petition  to  have  the  moneys  which 
had  been  so  paid  into  oonrt  applied  in  the  purchase  of 
a  freehold  estate. 

Held,  that  the  costs  of  and  incident  to  the  petition 
ought  to  be  paid  by  the  companies  equally,  without  re- 
gard to  the  sums  paid  into  court  by  them  respectively, 
but  that  the  ad  valarem  duty  on  the  conve3ranoB  must 
be  borne  by  them  rateably,  in  proportion  to  the  amounts 
which  they  respectively  contributed  to  the  purchase- 
money. — 6e  Marypart  and  CarlUle  Railway  Cbm party; 
He  Stockton  and  Darlington  Railway  Company;  Re 
Lord  Lonsdale*i  Settled  Estates,  M.R.  410. — 1  N.  R.  506. 

12.  Re-investment  of  meneys  paid  into  court  by 
several  companies — Costs. — Where  moneys  paid  into 
court  by  several  railway  companies  were  proposed  to 
bo  re-invested  In  the  purchase  of  a  single  estate,  and  the 
costs  of  the  re-investment  were  ordered  to  be  borne 
equally  between  the  companies, — 

Held,  that  the  circumstance  that  several  of  the  ori- 
ginal companies  had  become  amalgamated  did  not  entitle 
the  amalgamated  company  to  throw  on  the  other  com- 
panies a  greater  share  of  the  costs  than  they  ifrould 
otherwise  have  been  liable  to  pay. — Re  Maryport  and 
CarlUle  Ralbvay  Campany;  Re  StocHon  and  Darling- 
ton Railreay  Company;  Re  Lord  Lonsdale*s  Settled 
Estates,  M.B.  507.— 1  N.  R.  645. 

13.  Adverse  litigati<»n — Costs, — ^Where  difficulties 
occur,  and  expense  is  incurred  in  ascertaining  the 
rights  and  shares  of  the  parties  entitled  to  the  pur- 
chase-money of  land  taken  by  a  railway  company,  those 
are  not  costs  occasioned  by  litigation  between  adverse 
claimants,  and  the  company  must  pay  those  costs. — 
Re  Singleton^ s  Estate;  Ex  parte  The  Fleetwood,  ^r., 
Railway  Company,  V.C.K.  871. — 8  L.  T.  X.  S.  630. 

14.  Mortgage — Costs. — ^The  owner  in  fee  of  an  estate, 
of  which  part  was  subject  to  a  mortgage,  contracted  to 
sell  to  a  railway  company  part  of  the  estate,  of  which 
a  small  portion  only  was  subject  to  the  mortgage.  It 
was  necessary  to  apply  to  the  Court  in  a  pending  suit 
to  obtain  a  release  hrom  the  mortgage. 

Held,  reversing  Wood,  V.  C.  (2  Jo.  &  H.  890),  that 
the  company  were  not  liable  to  pay  the  costs  of  the  ap- 
plication.— Re  London  and  South-  Western  Railway  Act, 
1858,  Ex  parte  Phillips,  L  J.  5i. ^7  L.  T.N.  S.  452; 
82  L.  J.  Ch.  102. 

15.  Payment  of  dividends — Sew  trustees  of  charity — 
Costs. — Re  Andenshaw  ScJiool,  M.B. — 1  N.  R.  255. 

16.  Private  Act  of  ParliameTU — Costs. — ^A  railway 
company,  under  the  compulsory  clauses  of  the  Lands 
Clauses  Act,  took  lands  which  had  been  settled  by  a 
private  Act  of  Parliament,  and  could  only  be  conveyed 
to  them  under  the  powers  of  that  Act. 

Held,  that  the  company  must  pay  the  costs  of  re-in- 
restment,  as  in  ordinary  cases. — Re  Shuttleworth*s  Es- 
tate Act ;  Re  Rlackhurn  Railway  Amalgamation  Act, 
4rc.,  V.C.8.— 8  Jur.  N.  S.  1090;  7  L.  T.  K.  S.  266. 

17.  Payment  out  of  court — Chsts  of  appearance. — 
Where  money  hus  been  paid  into  oourt  under  the  Lands 
Clauses  Act,  and  a  petition  is  presented  to  transfer  it 
to  a  cause,  the  company  must  pay  not  only  the  costs 
of  the  petitioner,  but  the  costs  of  service  on  the  other 
parties  to  the  suit^  But  if  the  parties  served  i^pear, 
although  they  have  no  objection  to  make,  they  must 
pay  their  own  costs  of  appearance. — Sidney  v.  Wilmer; 
Re  Clay  Cross  Waterworks  Act,  M.B. — 31  Beav.  888. 

18.  Payment  mtt  of  court — Costs  of  parties  having 
charges,  and  of  co-heiresses. — Upon  a  petition  presented 
for  payment  out  of  oonrt  of  raQway  pmohase-monegry  to 
IMurties  having  charges  on  the  propwty,  on  whidi  peti- 
tion four  co-heiresses  and  the  parties  having  such 
charges  are  served  and  appear,  the  company  orteed  to 
pay  t^  costs.  But  where  a  sum  is  paid  to  a  party  only 
as  the  hand  to  leoeire  by  arrangement,  the  company 
$a^  not  habla  to  pl^  those  ossts. — Be  The  Lintthn  and 
North-Western  Railway  Co^mpany^s  Act,  1846,  attd  the 
Rvghy  and  Stamford  Railway  Act,  1846;  Re  The  Dun- 


stable Railway  Company's  Act,  1845;  Ex  parte  Baro- 
ness Braye,  v.c.K.  333. — 9  Jur.  N.  S.  454;  82  L.  J.  Ch. 
432. 

19.  Tenant  for  life — Affidavit  of  title. — ^Where  money 
has  been  paid  into  court  under  the  Lands  Clauses  Act, 
and  the  tenant  for  life  presents  a  petition  for  payment 
of  the  dividends,  he  must  state  in  his  affidavit  that  no 
other  person  has  any  interest.  Baroness  de  Braye*s 
case,  9  Hare,  App.  vii.,  overruled. — Re  Milne*s  Estate, 
V.C.W.— 8  L.  T.  N.  S.  199;  1  N.  R.  616. 

20.  Part  of  house — Railway  company — Injunction. 
— ^The  Court  will  not,  upon  an  interlocutory  applica- 
tion, restrain  a  railway  company  from,  taking  a  port 
only  of  certain  premises  without  taking  the  rest,  nnless 
it  appears  beyond  idl  question  that  the  portion  proposed 
to  be  taken  by  the  company  forms  part  of  the  plain- 
tiflP's  "  house,"  properly  so  called. — Fergusion  v.  London^ 
Brighton,  atid  South  Coast  Railway  Company,  M JL  925. 
— 9  Jur.  N.  S.  764;  2  N.  R.  603  (see  next  case). 

21.  Part  of  house. — ^The  word  "house"  in  the  Laaids 
Clauses  Consolidation  Act,  includes  only  what  woUld 
pass  by  the  conveyance  of  a  house,  and  does  not  include 
a  field  occupied  with  fhe  house,  which  is  not  necessary 
to  the  occupation  of  the  house. 

Knight  Bruce,  L.J.,  'dissentiente. — Fergusson  r. 
London,  Brighton,  and  South  Cbast  Railway  Comjyany, 
L.J.  1088—2  N.  R.  566. 

22.  Part  of  house — Railway  campany — '^  Able  and 
willing  to  convey.'* — A.  was  lessee  of  a  house  and  garden, 
and  was  promised  by  the  intermediate  landlord,  B.,  that 
on  the  determination  of  C.'s  occupancy  of  an  adjoining 
house,  he  would  procure  him  a  lease  of  a  meadow  at 
the  back  of  the  garden,  connected  by  a  gravel  walk 
running  round,  and  only  separated  by  thin  iron  hurdles. 
In  the  meantime  A.  was  allowed  to  occupy  the  meadow 
jointly  with  C. 

A  railway  company  required  a  comer  of  this  meadow 
for  the  purposes  of  their  undertaking,  and  were  allowed 
to  take  possession  without  prejudice  to  a  claim  by  A., 
under  the  Lands  Clauses  Act,  s.  92,  to  compel  them  to 
purchase  his  whole  house  and  premises.  After  posses- 
sion taken  by  the  company,  C.'s  occupancy  determined, 
and  A.  obtained  a  lease  of  the  meadow. 

Held,  that  the  meadow,  to  which  A.  had  only  a  con- 
tingent right  at  the  time,  did  not  form  **  part  of  the 
house  "  within  the  Lands  Clauses  Act,  s.  92,  at  the  time 
when  the  notice  to  treat  was  served,  so  that  A.  could 
not  compel  the  company  to  purchase  the  whole  of  his 
house  and  premises. — Chambers  v.  tlie  London,  Chat- 
ham, and  Dover  Railway  Company,  V.C.W.  479. — 8  L.  T. 
N.  a235;  IN.  R.  517. 

23.  Part  of  house-^Manufaetoi^ — Fixtures — Valua- 
tion.— A  railway  company  being  compelled,  by  the 
lessee,  under  the  92nd  section  of  the  Lands  Clauses  Aot^ 
to  talro  the  whole  of  a  manufactory,  of  which  they  have 
given  notice  to  take  a  part,  have  it  valued  and  psay  the 
sum  fixed  by  tiie  valuer  into  court,  under  the  86th  sec- 
tion. The  manufactory,  which  is  not  in  work,  contains 
rarions  fixtures;  some  admitted  to  be  trade  fixtures, 
such  as  steam-engines,  dec,  and  affixed  to  the  freehold, 
and  not  included  in  the  valuation.  The  company  insist 
that  the  lessee  being  entitled  to  remove  them,  they  are 
not  bound  to  take  and  pay  for  them,  and  proceed  to 
summon  a  jury.  The  lessee  files  a  bill  and  moves  for 
an  injunction  to  restrain  the  company  from  taking  or 
continuing  in  possession,  and  from  proceeding  to  sum- 
mon a  jury.  Injunction  granted,  on  the  ground  that 
the  company  were  bound  to  take  the  fixtures  as  part  of 
the  manufactory. 

As  a  general  rule,  the  right  of  a  landlord  to  fixtures 
annexed  to  the  freehold  is  subject  to  two  exertions: 
one  in  favour  of.  trade  fixtures,  if  removed  during  the 
term;  the  other  in  favour  of  ornamental  fixtures;  the 
prineiple  of  the  exceptions  referring  to  the  right  of  re- 
moval, and  not  to  the  affixing  to  the  freehold. 

Whatever  a  railway  company -are  bound  to  take  nnde^p 


53 


Land  Tax. 


CHANCERY  DIGEST.     Limitation,  Statute  of.         54 


the  92nd  section  of  the  Lands  Glaiifi^  Act»  mnat  be 
taken  into  aooonnt  and  nAned,  if  ikey  prooeed  under 
the  85th  eeotion. — GfibsaH  r.  J%e  Hamm^rtiiiith  Rail- 
way  Cdmpanf,  T.CK.  299. — 8  L.  T.  N.  8.  43;  9  Jur. 
N.  a  221;  82  L.  J.  Gh.  887;  1  N.  B.  805. 

24.  Part  of  house — Parol  notice. —  A  rail  way  com- 
pany gmye  notice  to  the  plaintiff  to  take  part  of  a  site 
of  certain  houses.  The  surrejors  on  both  sides  met, 
when  the  company's  surveyor  agreed  that  the  company 
should  take  the  whole  ci  the  site.  Afterwards  the 
company  took  possession  of  the  part  only  included  in 
the  original  notice,  and  paid  the  purchase-money  into 
court. 

Held,  that  the  company  were  bound  to  take  the  Whoto 
of  the  site. — Binney  v.  The  Hammertmith  and  City 
jRailway  Qmpany,  V.CS. — 8  L.  T.  N.  S.  161;  9  Jut. 
N.  S.  773. 

25.  Part  of  houu  —  Vnfinished  house.  —  A  building 
in  course  of  erection,  and  ooyered  in,  and  intended  for  a 
dwelling-house,  is  a  "  house  "  within  the  92nd  section 
of  the  Lands  Glauses  Consolidation  Act^  so  that  a  rail- 
way company  cannot  take  part  of  the  hmd  laid  out  for 
a  garden  for  the  intended  dwelling-house  without  taking 
the  whole  house. — Alexatider  y.  \{est  End  and  Crystal 
Palace  Mailway  Company,  U.E. — 30  Bear.  656  ;  8  Jur. 
2^.8.833;  31L.J.  Ch.600. 

And  see  PEAcncE,  135  (a);  Specific  Pfbfobhange, 
15. 

LAND  TAX— See  Lakds  Olausbb  Act,  8;   Spbcxfic 

PBBFORMANCB)  8. 

LAPSED  LEGACY.— See  Will,  93. 

LAW  OP  PROPERTY  AMENDMENT  ACT  (22   k  23 
Vict.  c.  36): — 

1.  Section  SO-^Advice  of  the  Clmrf.— The  Court  will 
not  give  its  opinion  on  an  hypothesis;  theretee  when  a 
petition  was  presented  under  the  Law  of  Property 
Amendment  Act^  1859  (22  k  23  Yiot.  c.  35),  to  obtain 
the  adrice  of  the  Court  as  to  the  mode  in  which  calls 
not  yet  made  on  account  of  certain  shares  specifically 
bequeathed  by  the  testator  were  to  be  met,  the  Court 
ordered  the  petition  to  stand  over  till  the  c<dl  had  been 
actually  made. — He  Box,  v.c.w.  945. 

2.  Section  80 — Advice  of  the  Court. — ^A  petition  was 
presented  lyy  an  administratrix  under  i^e  22  k  23  Vict. 
o.  35,  for  the  opinion  of  the  Court,  as  to  the  liability  of 
the  intestate's  estate  under  a  covenant  in  his  marriage 
setUement.  The  Court  declined  to  entertain  the  ques- 
tion upon  such  a  petition. — Re  Evans,  M.&. — 30  Beav. 
232. 

LEASE:— 

Renewable  leaselvoldi — Tenant  for  life — Duty  <ff  trus- 
tees.— ^A  testator  left  his  personal  esta^,  including  re- 
newable leaseholds,  to  trustees,  Tq>on  trust  to  oonrert 
and  i>ay  the  income  to  two  suocessiye  tenants  for  life, 
with  remainders  over;  and  he  directed  Uie  trustees  to 
raise  money  to  pay  the  fines  of  renewals.  The  terms  of 
renewal  of  some  of  the  leases  were  altered  after  the 
tc<«(tator*s  death,  and  others  were  on  arbitrary  fines. 

Held,  that  the  trustees  were  not  bound  to  renew  when 
such  a  course  would  be  prejudicial  to  the  tenants 
for  life;  and  inquiries  were  directed  as  to  what  would 
bo  most  beneficial  to  aU  parties,  and  how  the  fines  were 
to  be  raised. — Alden  v*  Kennerley,  T.c.W. — 7  L.T.N.8. 
812. 

And  see  Bakkbtt^Tct,  52,  54,  65;  EocLBttAsncAL 

COBPOKATIOlf,   1,   2;  IhJUKCTION,  11,  12,  14;  MCTBo- 

pottiTAH  BmLDiNO  Act;  Mistake,  1,  2;  Pabtneb,  6; 
Specific  Pervobmakce,  1, 8, 9. 

LEASES  AND  SALES  OF  SBITLED   ESTATES  ACT 
(19  &  20  Tier.  C.  120):— 

1.  Consent  of  married  wrnnmn — Practise. — The  ex- 
atninatlon  d  &  married  woman  undef  the  LeiBM  ftnd 
Sales  Act  was  Omitted  at  the  tim^  iThMi  the  OMtt  Was 
made.   The  Court  allowed  it  to  be  taken  subsequently, 


tto  order  hiiving  been  drawn  up,  and  directed  that  the 
order  should  be  post-dated. — Re  TurhiWs  Settled  Es- 
tateSi  V.C.W.— 8  L.  T.  N.  S.  657;  2  N.  R.  487. 

2.  Married  woman — Practice — Separate  examina^ 
tion. — The  Court  dispensed  with  the  separate  examina- 
tion of  a  married  woman,  sA  to  her  consent  to  an 
application  under  the  Leases  and  Sales  of  Settied 
Estates  Act,  where  her  interest  was  remote,  ted  was 
sufficiently  represented  by  trustees,  who  Consented. — 
Re  Lord  de  Tabley's  Settled  Estates,  M.B.  936. 

8.  Lunatic  not  softmnd — Partiek. — ^There  tM  im  pro- 
visions in  the  Leases  and  Sales  Act  enabling  the  Court 
to  act  on  behalf  of  persons  Of  unsound  mihd  not  so  found 
by  inquisition. 

In  a  case  where  such  a  person  was  entitled  to  a 
charge,  the  Court  dii9>enfled  with  his  being  made  a 
party  to  the  petition,  and  protected  his  interest  by 
making  the  order  subject  to  his  charge. — Re  TurhutVs 
Estate,  T.C.W.— 8  L.  T.  N.  S.  608 ;  2  N.  R.  158. 

4.  Jurisdiction. — ^When  the  particular  estates  created 
by  the  settlement  have  eipired,  and  the  ultimate  estate 
in  fee  has  taken  effect  in  possession,  the  prt^rty  has 
ceased  to  be  '*  settled  **  within  the  meaning  of  the  Set- 
tled Estates  Act. — Re  Birtle's  Settled  Estates,  hJ.  739. 
~9  L.  T.  N.  S.  408 ;  82  L.  J.  Ch.  488 ;  2  N.  R.  252. 

5.  Investment  on  mortgage — Jurisdiction. — ^Where 
property  is  sold  under  the  direction  of  the  Court,  under 
the  Leases  and  Settled  Estates  Act,  the  Court  will 
otder  all  or  any  part  of  the  pioceeds  of  the  tele  of 
Such  property  to  be  invested  on  mortgage,  on  the  peti- 
tion of  the  tenant  for  life,  the  tenant  in  remainder 
appearing  on  the  petition  and  consenting. —  Wall  v. 
Mall,  v.c.K.  298.-8  L.  T.  N.  S.  44. 

6.  Minifig  lease — Use  ef  contiguous  lands. — Where 
there  is  a  power  to  grant  a  mining  lease,  as  an  incident 
to  that  power,  the  lease  includes  tiie  use  of  contiguous 
lands  necessary  for  the  efitective  working  of  t^e  mine- 
rals.—iZtf  Reverley*s  Settled  Estates,  v.c.K.  744;  8  L.  T. 
N.  S.  450. 

LEAVING  ISStJE.— See  Will,  87. 

LEGACY  DUTY.— -See  Will,  53—55. 

LEGACY— LEGATEE:— 

Interest — Charity  legacy — Litigation. — ^A  testatrix 
gave  a  legacy  to  UusUtoS  for  building  a  chundi,  tPo  be 
paid  to  ^em  as  soon  as  the  same  riiould  be  required 
for  that  purpose,  but  without  interest  in  the  meautime. 
The  testatrix  died  in  1857.  The  validity  of  the  bequest 
was  disputed,  and  in  consequence  of  the  litigation  tiie 
building  of  the  church  was  postponed  for  a  considerable 
time. 

Held,  that  interest  was  pavable  from  the  expiratton 
of  a  year  from  the  death  of  the  testatrix. — Fisher  v. 
Brierley  (8),  M.ft.— 30  Beav.  268. 

And  see  Documents,  8;  Limitations,  Statute  of, 

3,  4;  RELEASE;  SETTLEMENT,  8;  WiLL. 

LEGATEE  WITNESS.— See  Will,  60,  108. 

**  LEGAL    PERSONAL    REPRESENTATIVES."  —  See 
Will,  768. 

LETTERS.— See  Injunction,  21,  22. 

LEX  LOCI  COirTRA(^TCS.S^  FofefiiON  Cocbt,  2. 

LICBNOB.— See  Patent,  8. 

LIEN.— See  BANfcftUPTCr,  121, 124;  DbbtoE  akb  Obe- 
DiTOB,  1;  Mercantile  LaW;  Peincipal  and  Suebtt, 

5;  RecbiVEE,  2;  SHIP,  1,4;  SOLlCITOB,  8,  4;  West 

India  Estate,  1. 

LIMITATIONS,  STATUTH  OF.— 

1  i  Adverse  posiessioh — Entry  on  ittf ant's  estate — Pre- 
sumption.—A  testfttor,  Who  died  in  1833,  gave  all  his 
property  to  his  two  daughters,  and  appointed  his  bro- 
ther and  another  exBouturs  of  his  ^m,  and  trustees  of 
hii  wif#  aftd  ehUdrea.  The  will  was  toeeuted  by  two 
witnesses  only,  and  the  testator's  realty  descended  upon 
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his  two  dangliters,  one  of  wliom  died  an  infant.  In 
1833  J.  entered  into  receipt  of  the  rente,  and  paid  in- 
terest on  a  mortgage  affecting  the  estate.  Thirty  years 
afterwards,  on  a  question  as  to  whether  the  claim  of 
the  infant's  heir  was  barred  as  against  the  claim  of  J.'s 
heir — 

Held,  that  in  the  absence  of  express  evidence  to  the 
contrary,  J.  must  be  presumed  to  have  entered  on 
behalf  of  the  infants,  and  therefore  time  did  not  run 
against  them. 

Held,  also,  that  the  saryiving  daughter,  who  suo- 
oeeded  to  her  sister's  moiety,  and  had  been  under  the 
successiye  disabilities  of  infancy  and  marriage,  was 
entitled  to  an  account  against  J.,  as  her  bailiff,  from 
the  death  of  her  father. — Pellet/  v.  Bascambe,  v.c.8. 
76G.— 2  N.  R.  263. 

2.  Express  tmst — Charge  for  payment  of  debts. — A 
testator  charged  his  real  estate  wiUi  payment  of  his 
debts,  and  directed  his  executors  to  raise  such  sum  as 
should  be  sufficient,  by  mortgage  or  otherwise  of  his 
real  estate. 

Held,  that  this  was  not  an  express  trust,  under  the 
1 5th  section  of  the  3  &  4  Will.  4,  c.  27,  so  as  to  bar  the 
operation  of  the  statute. 

Observations  on  the  difference  between  a  power  and 
an  estate,  with  reference  to  that  section. — Dickinson 
V.  Teasdale,  L.C.— 7L.T.  N.S.  655;  32  L.  J.  Ch.  87;  9 
Jur.  N.  S.  60,  237;  1  N.  R.  7, 141. 

3.  Legacy  —  Appropriation -^  Executor  constituted 
trustee — Champerty. — An  executor  signed  and  passed 
his  residuary  account,  in  which  he  stated  that  he  had 
retained  A.'s  legacy,  and  he  afterwards  paid  over  the 
residue. 

Held,  that  he  was  constituted  a  trustee  of  the  legacy, 
and  the  legatee  was  not  barred  by  the  Statute  of  Limi- 
tations. 

A.  sold  his  legacy  to  the  plaintiff,  that  he  might  in- 
stitute a  suit  for  it,  being  too  poor  to  do  so  himself. 

Held,  that  this  did  not  amount  to  champerty  or 
maintenance. — 7)/son  v.  Jackson,  M.R. — 30  Beav.  384. 

4.  Mortgagee  in  possession — Acknowledgment — 3  Jj'  ^ 
Will.  4,  c.  27,  s.  28. — ^A  letter  from  a  mortgage^  who 
had  been  in  possession  of  a  mortgaged  property  for 
more  than  twenty  years,  without  payment  or  acknow- 
ledgment of  the  right  of  the  mortgagor  to  redeem, 
addressed  to  the  solicitor  of  a  subsequent  incumbrancer, 
who  applied  to  have  the  arrears  of  an  annuity  granted 
to  him  by  the  original  mortgagor  raised  out  of  the 
mortgaged  property,  and  for  an  account  of  rents  re- 
ceived by  the  mortgagor  in  possession,  in  the  following 
words: — **  I  deny  the  claim  of  your  client:  I  need  only 
add,  that  if  he  were  entitled  to  the  amount  it  would 
be  of  no  use,  as  the  rents  and  profits  of  the  estates 
have  never  been  sufficient  to  pay  the  interest  of  the 
first  charge  referred  to  in  your  letter,"  was  held  not  to 
amount  to  an  acknowledgment  within  the  28th  section 
of  the  3  &  4  WilL  4,  c.  27,  of  the  right  of  redemption 
of  the  subsequent  incumbrancer. — Thompson  v.  Bowyer, 
M.R.  975.-2  N.  R.  504. 

4a.  Mortgage — A rrea rs  of  interest — A  chnowledgment 
by  m4)Ttgagor — Words  **by  fvhofn  payable.^* — A  mort- 
gagee is  not  entitled,  under  the  3  &  4  WilL  4,  c.  27,  s. 
42,  to  recover,  as  against  a  second  mortgagee  and  sub- 
sequent incumbrancers,  the  arrears  of  interest  due  on 
his  mortgage  for  more  than  six  years,  by  reason  of  an 
acknowledgment  in  writing  by  the  mortgagor  of  the 
sum  due  in  respect  of  interest 

The  words  in  the  42nd  section, "  by  whom  the  same 
is  payable,"  denote  not  merely  those  who  are  legally 
bound  by  contract  to  pay  the  interest,  but  all  against 
whom  payment  may  be  enforced  by  any  action  or  suit. 
—Bolding  v.  Lane,  L.C.  886.-7  L.  T.  N.  S.  812>  82  L.  J. 
Ch.219;  9  Jut. N.S. 506;  1N.R.248. 

6.  Drnst  for  payment — Charge — Legacy — Devise 
" sulfjed  to  legacies  " — **  Present  right  to  receive** — ^A 
devise  "  subject  to  '*  legacies  does  not  create  a  trust  for 


payment  so  as  to  take  the  case  out  of  the  statute  8  &  4 
WilL  4,  c.  27,  s.  40. 

And  thee^dstenoe  of  prior  charges  upon  the  property 
upon  which  the  legacy  is  charged  will  not  prevent  **  a 
present  right  to  receive"  from  accruing  within  the 
meaning  of  the  kic^^^Proud  v.  Proud,  M.R.  101. — 7 
L.  T.  N.  S.  553 ;  32  L.  J.  Ch.  1 26. 

LIMITS   OF   DEVIATION.— See   Railway  Compaxt, 

LIS   PENDENS.— ^»QQ  Trustee,  15;   Vendor  a>-d 
Purchaser,  14. 

"  LIVE  AND  DEAD  STOCK."— See  Will,  62. 

LOST  DEED. 


EVIDBNCE,  8. 

LUNATIC— LUNACY:— 

1.  Account — Committee — Jurisdiction. — On  bill  filed 
for  an  account  against  the  executor  of  a  lunatic  who 
had  been  committee  of  his  testator's  estate  in  lunacy, — 

Held,  that  the  Court  has  jurisdiction  to  take  an  ac- 
count in  respect  of  the  committeeship. — Scammell  v. 
Light,  v.c.8.  88.-8  Jur.  N.  S.  1122;  7  L.  T.  N.  S.  414; 
1  N.  R.  83. 

2.  Allowance  to  relations. — ^An  allowance  was  made, 
under  special  circumstances,  out  of  a  lunatic's  estate,  to 
his  first  cousin  and  one  offals  two  sole  next  of  kin, 
the  other  next  of  kin  consenting. — Re  Croft,  lj. — 32 
L.  J.  Ch.481;  1  N.  R.  185. 

3.  Jurisdiction — Lunatic  so  found  in  Jersey — Order 
to  pay  income  to  curator  on  petition  in  this  country. ^^ 
A.  being  entitled  to  property  under  an  English  settle- 
ment, and  being  resident  in  Jersey,  is  found  of  un- 
sound mind  by  a  formal  proceeding  there,  and  his 
brother  E.  appointed  his  curator.  The  trustee  of  the 
settlement  having  paid  the  fund  into  court  under  Uie 
Trustee  Relief  Act,  E.,  the  curator,  petitions  to  have 
the  dividends  paid  to  him,  he  undertaking  to  apply 
them  for  the  benefit  of  A.  Order  made  on  production 
of  official  and  verified  copy  of  the  proceedings  in  Jer 
sey.— i2^  Albo*s  Trust,  v.c.K.  80.-7  L.  T.  N.  S.  778. 

4.  Practice — Committee — Bond.  —  The  Queen's  Re- 
membrancer is  the  proper  person  to  enforoe  the  bond 
of  a  committee  in  lunacy. — ife  Hill,  L.J.  296. — 7  L.  T. 
N.  S.  702;  1  N.  R.  250. 

5.  Practice — Costs  of  mortgagor. — ^Where  the  com- 
mittees of  a  lunatic  mortgagee  call  in  the  mortgage, 
and  bring  the  mortgagor  before  the  Court  on  petition 
for  leave  to  re-convey,  the  mortgagor  was  held  entitled 
to  his  costs  out  of  Uie  lunatic's  estate. — Re  Rowley, 
L.J.  297.-7  L.  T.  N.  S.  702;  32  L.  J.  Ch.  158;  1  N.  R. 
251. 

6.  Practice — Production  of  papers. — Re  Silccch, 
Button  V.  Button,  hJ. — 1  N.  R.  4. 

7.  Practice  —  Production  of  papers. — Re  Sarton. 
Wylde  V.  Arnold,  L.J. — 1  N.  R.  4. 

8.  Recovery — Supersedeas. — Where  a  lunatic  appears 
to  have  recovered  his  reason,  the  Court  will  not  at  once 
supersede  the  conmiission,  but  will  suspend  aU 
further  proceedings  for  a  certain  period,  or  till  further 
orders,  giving  the  lunatic  the  full  management  of  his 
estate  in  the  meantime. — Re  Blackmore,  LJ. — 8  L.  T. 
N.  S.  264,  476;  9  Jur.  N.  S.  90;  32  L.  J.  Ch.  436. 

9.  Lunacy  Regulation  Act,  1868  (16  4-17  Jlct.  c. 
70.  9,  UO)Stockr— Shares.— The  word  "  stock,"  in  sec- 
tion 140  of  the  Lunacy  Regulation  Act,  1853,  includes 
stock  or  shares  transferable  by  deed  only. — Re  Ires,  L.J. 
678.-8  L.  T.  N.  S.  266;  9  Jur.  N.  S.  611;  2  N.  R.  2. 

10.  Sale  of  real  estate — Lunacy  Regulation  Act  (16 
4"  17  Vict.  c.  70,  s.  124 — Married  woman. — Money  pro- 
duced by  the  sale  of  land  of  a  deceased  lunatic,  under 
the  124th  section  of  the  Lunacy  Regulation  Act,  is  per- 
sonalty. Accordingly,  where  such  real  estate  had  de- 
scended to  married  women,  the  produce  was  paid  to 
their  husbands  without  the  execution  of  any  deed  of 
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acknowledgment — lie  WTiteler,  L.C. — 8  Jur.  N.  S.  786; 
C  L.  T.  N.  S.  840. 

11.  Lunacy  Megulation  Act,  25  4'  26  Vu^.  e,  86,  *. 
4 — Alleged  lunatic — Inquiry — Practice. — Jle  NayloTy 
LJ.— 1  N.  R.  173. 

And  see  Husband  and  Wife,  13,  18;  Leases  and 
Sales  Act,  3;  Pbactice,  74,  84,  121;  Tbustee 
Acts,  6. 

MAIN  DBAINAGE.— See  Injunction,  16. 

MAINTBNANOB.-.See  Bxbcutob,  3;  Infant,  1,  2; 
Will,  76. 

MANDAMUS.— See   Insurance;    Specific    Pebfobm- 

ANCE,  13. 

MANTJFACTOBY.— See  Lands  Clauses  Act,  23. 

MARINE  mSURANCB.— See  Ship,  3. 

MARRIAGE,  CONDITION  AS  TO.— See  Will,  23—25. 

MARRIAGE  WITH  DECEASED  WIFE'S  SISTER.— 
See  Settlement,  14. 

MARRIED  WOMAN.— See  Husband  and  Wife;  and 
see  also  Bankbuptcy,  9;  Election,  2,  3;  Lands 
Clauses  Act,  1;  Leases  and  Sales  Act,  1,  2; 
Lunacy,  2;  Pleading,  15;  Poweb,  7;  Pbactice,  12, 

82,  81,  108,  136;  PbINCIPAL   AND   SUBETY,  3;  TBUS- 

teb,  13. 

MARSHALLING. — See    Voluntaby    Settlement,   3; 

Will,  72,  102. 
MASTER  AND  SERVANT.— See  Injunction,  23. 

MERCANTILE  LAW:— 

Oontignee — BilU  drawn  against  cargo — Lien — Pri- 
ority,— ^The  general  lien  of  a  consignee  cannot  be  set 
up  in  opposition  to  a  positiye  appropriation  l^  Uie  con- 
signor of  the  cargo  to  the  payment  of  oertain  specified 
bills  of  exchange. — Frith  v.  Ibrbei,  L.J.  4. — 8  Jur.  N.  S. 
1115;  7  L.  T.  N.  S.  261;  32  L.  J.  Ch.  10. 

MERGER:— 

UnUm  of  ownership  of  inheritance  and  charge — Pre- 
aumptUm — Expreuion  of  intention  to  keep  charge  alive, 
— ^A.,  the  oynier  in  fee  of  Blackaore,  borrowed  a  sum  of 
money  which  belonged  to  a  settlement  of  which  A.  and 
B.  were  oo-tmstees,  and  A.  mortgaged  Blackaore  to 
secure  its  repayment.  By  the  mortgage  deed  the 
trusts  of  the  charge  under  the  settlement  were  set 
forth,  and  were,  as  to  a  moiety  thereof,  after  the  death 
of  a  tenant  for  life,  for  A.,  "  his  executors,  administra- 
tors, and  assigns,  absolutely."  The  tenant  for  life 
died;  A.  afterwards  also  died,  without  leaying  an  ex- 
pression of  intention  as  to  keeping  the  cha^  alive 
other  than  could  be  gathered  from  the  terms  of  the 
mortgage  deed. 

Hdd,  that  on  the  death  of  the  tenant  for  life,  primd 
facie  the  union  in  A.  of  the  ownership  of  the  estate,  and 
of  the  moiety  of  the  charge  issuing  out  of  it,  created' a 
merger  of  the  moiety  of  tiie  charge  in  the  inheritance, 
and  that  this  presumption  was  not  rebutted  by  the 
terms  of  the  mortgage  deed. 

Whether  an  expression  of  intention  that  a  charge 
should  be  kept  aUv e,  made  previously  to  the  time  when 
the  ownership  of  an  estate,  subject  to  the  charge,  and 
the  charge  united  in  the  same  person,  will  prevent  a 
merger,  Qwtre, — Tyrwhitt  v.  Tyrwhitt,  M.B.  409. — 
8  L.  T.  N.  S.  140;  9  Jur.  N.  S.  346;  1  N.  R.  458. 

METROPOLITAN  BUILDING  ACT  (1855):— 

Metropolitan  Building  Act,  1855,  18  ^*  19  Vict,  e, 
122,  M.  8, 86 — **  Adjoining  omnen  ** — Tenants  under  an 
agreement, — ^The  provisions  as  to  **  adjoining  owners  " 
in  the  Metropolitan  Building  Act,  1855,  apply  to  equi- 
table as  well  as  legal  owners. 

Thus,  where  A.  was  in  the  occupation  of  part  of  an 
*'  adjoining  "  tenement  under  a  document  which,  pur- 
porting to  be  a  demise  for  more  than  three  years,  was 
void  at  law  (under  the  8  &  9  Vict  c.  106),  by  reason  of 
its  not  being  under  seal,  but  which  was  exif oroeable  in 
equity  as  an  agreement  to  grant  a  lease, — 


Held,  that  A.  had  a  greater  interest  in  the  land  than 
a  mere  tenant  from  year  to  year,  and  that  he  was 
entitled  to  be  served  as  an  '*  adjoining  owner  "  with  the 
proper  notice  required  by  the  Act  of  Uie  works  proposed 
to  be  executed  by  a  "building  owner." — Omen  v. 
PhiUips,  M.E.  706.— 9  Jur.  N.  S.  667;  8  L.  T.  N.  S.  622. 

METROPOLITAN  BOARD  OF  WORKS.— See  Injunc- 
tion, 16, 17. 

MINES— MINERALS. — See  Leases  and  Sales  Aci,  6; 

MOBTOAOE,  13;  PBACIICB,  127;  RAILWAY  COMPANT,  3. 

"  MINORITY."— See  Will,  56. 

MISDEMEANOUR.— See  Bankbuptcy,  96 — 103. 

MISDESCRIPTION— INSUFFICIENT  DESCRIPTION. 
— See  Bankbuptcy,  17 — 21;  Vendob  and  Pubcha- 
seb,  13;  Will,  40,57,68;  Winding-up,  9. 

MISREPRESENTATION.— See  Mistake,  1;  Mobtoaqe, 

7,    21;     SOLICITOB,   6;    SPECIFIC   PEBFOBMANCE,    10; 

Tbade  Mabk,  8 ;   Vendob  and  Pubchaseb,  7,  7a; 
Winding-up,  8. 

MISTAKE  :— 

1.  Amount  of  Legacy — Misrepresentation  hy  executor 
— Mortgage. —  A  legi^  had  made  a  charge  on  his 
legacy.  He  afterwards  made  a  second  charge,  of  which 
the  incumbrancer  gave  notice  to  the  executor.  The 
executor  indorsed  on  the  notioe  that  he  should  have  no 
objection  to  pay  to  the  incumbrancer  what  would  be 
found  due  to  the  l^^tee,  and  he  afterwards  estimated 
amount  of  the  legacy  at  £1,500.  The  legapy  was  not 
sufficient  to  pay  both  charges. 

Held,  that  these  were  not  such  representations  as 
would  render  the  solicitor  liable  to  make  good  the  de- 
ficiency to  the  second  incumbrancer.  —  Stephens  y. 
Venables  (2),  M.B.— 31  Beav.  124. 

2.  Bectijieation — Lease. —  A  lessor,  by  mistake,  in- 
serted in'tiie  lease  a  lower  rent  than  had  been  agned 
upon,  and  the  lessee  entered  into  possession. 

HcM,  on  a  bill  for  the  rectification  of  the  lease,  that 
the  lessee  must  be  put  to  his  election,  either  to  take  the 
lease  with  the  mistake  rectified,  or  to  give  up  the  lease 
and  pay  a  use  and  occupation  rent  for  the  premises, 
with  a  deduction  for  permanent  improvements. — Gar- 
rard V.  Franhel,  M.B.— 8  Jur.  N.  S.  985;  30  Beav.  445; 
31  L.J.  Ch.604. 

3.  Bectification — I^ease  granted  u/nder  sanction  of  the 
Court — Infant. — ^Where  a  lease  was  granted  by  an  infant 
under  the  direc^on  of  the  Court,  in  pursuance  of  the 
trustee's  report,  and  a  bill  was  subsequently  filed  to 
rectify  the  lease  on  the  ground  of  mistake,  the  bill  was 
dismissed  with  costs.  —  Seaton  v.  Staniland,  v.C.8. — 
7  I1.T.  N.  S.  347;  9  Jur.  N.  S.  69. 

4.  Bescinding  agreement — Parol  evi4^nce — Specific 
performance. — ^Where  a  plaintiff  proved  by  unquestion- 
able evidence  that  there  was  a  mistake  in  essential  parts 
of  a  written  agreement, — 

Held,  that  he  was  entitled  to  have  it  set  aside. 

To  sanction  the  right  to  set  aside  an  agreement  on 
the  ground  of  fraud,  mistake,  or  surprise,  parol  evidence 
is  in  most  cases  essential;  but  where  specific  pefbrm- 
anoe  is  asked,  the  Court  has  a  discretion  which  is  not 
permitted  when  it  is  called  to  set  aside  an  instrument 
on  any  of  those  grounds. — Price  v.  Ley,  V.CS.  399. 
—7  L.  T.  N.  S.  845;  9  Jur.  N.  S.  295.    L.J.  475. 

6.  Setting  aside  part  of  a  transaction  —  Mortgage 
executed  by  mistake, — Leader  v.  MEwen,  M.B. — 1  N.  R. 
251.    But  see  L.J. — 2  N.  R.  474,  reversing  M.B. 

And  see  Bankbuptcy,  108 ;  Mobtoaob,  9 ;  Release  ; 
Vendob  and  Pubchaseb,  9, 13, 19;  Winding-up,  21. 

MORTGAGE  :— 

1.  Equitable  mortgage^Secondary  evidence — Usury 
— 17  ^18  Yict.  e,  90 — Memorandum  of  deposit. ^ka 
equitable  mortgagee,  by  deposit  of  deeds,  is  not  deprived 
of  his  right  to  recover  his  debt  by  his  inabiliiy  to  pro- 
duce either  the  deeds  deposited  or  any  memorandum  ^ ' 
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the  deposit,  when  the  Court  belieyes  that  there  was  0ooh 
dapoiily  and  that  the  deeds  ha^e  heen  reaUy  lost 

A  contract  made  before  the  repeal  of  the  nsurj  laws 
by  17  &  IS  Yiot  o.  90,  that  the  proceeds  of  a  sum  of 
stock  about  to  be  sold  out  by  the  lender,  to  be  lent  to 
the  bonower,  shall  he  treated  as  a  definite  sum  of  cash 
in  computing  the  debt,  is  not  a  usurious  bargain  when 
made  bona  fide,  and  not  oolourably,  although  such 
definite  sum  exceeds  in  amount  the  sum  of  money 
afterwards,  in  fact,  produced  by  the  sale  of  stock,  and 
actually  paid  to  the  borrower. — Boihett  v.  Skecl,  v.aw. 
1019.—2N.E.  547. 

2.  Ihreclosure  absolute — Attendance  to  receive  the 
redemption  money. — Jn  a  loredosuie  suit,  the  chief 
cleric's  certificate  fixed  a  certain  day  between  twelve 
^nd  01^  for  the  attendajice,  at  the  Bolls  Chapel,  of  the 
mortgagor,  to  pay  the  redemption  money.  The  mort- 
gagee's solicitor  (who  was  not  authorised  to  receive  the 
money  by  power  of  attorney)  attended  at  the  place 
appointed  from  before  twelve  till  after  one  on  the  day 
fixed,  but  the  mortgagee  himself  did  not  arrive  at  the 
place  appointed  till  thirty-five  minutes  past  twelve, 
where  he  remained  with  his  solicitor  till  aftei;  one.  The 
mortgagor  did  not  appear. 

Held,  a  sufficient  attendance  on  the  part  of  the 
mortgagee,  and  the  foxeclosnre  made  absolute. — Lech- 
mere  y.  Clamp,  M.B.  8^—7  L.  T.  K.  &  41 1 ;  82  L.  J.  Ch. 
276;  9  Jur,  N.  S.  482;  1  N.  B.  81. 

3.  Forechtxtre  —  JEquit}f  of  redempUon  deviMd  to 
tenants  in  common — One  tenant  in  common  out  of  ike 
jurisdiction — Parties. — ^Where  the  equity  of  redex^ption 
in  mortgaged  property  was  devised  to  three  persons  as 
tenants  in  common,  and  a  bill  of  foreclosure  was  filed 
against  them,  stating  that  one  was  out  of  the  juris- 
diction, and  the  latter  had  not  been  served  with  the 
bill,— 

Held,  that  in  the  absenoe  of  the  tenant  in  common 
who  was  out  of  the  jurisdiotioB,  no  decree'  of  foreclo- 
sure or  sale  could  be  made. 

The  cause  was  allowed  to  stand  over  In  order  that 
the  absent  defendant  might  be  served,  the  plaintiff 
paying  the  costs  of  the  day  to  the  defendants  who 
appeared  at  the  hearing. — Caddick  v.  Cook,  m.b.  395. — 
7  L.  T.  N.  S.  844 ;  9  Jur.  N.  8.  454 ;  1  N.  R.  468. 

4.  Foreclosure — Right  to  redeem — Practice. — After  a 
foreclosure  decree  absolute,  a  mortgagee  will  not  be 
allowed  to  redeem,  although  he  alleges  that  th^  decree 
was  obtained  by  fraud.  He  must  seek  to  have  it  set 
aside.— PafM  v.  Ward,  V.C.S.  135.— 7  L.T.  N.  S.413;  9 
Jur.  N.S.373;  1  N.  R.  46. 

6.  Foreclosure — Immediate  sale — 15  4*  16  Vict.  c.  86, 
*.  48. — ^The  first  mortgagee  of  a  leasehold  estate,  which 
could  not  be  let,  and  on  which  several  subsequent 
mortgagees  disputed  their  respective  priority,  having 
in  a  foreclosure  suit  claimed  an  immediate  sali^, — 

Held,  that  the  plaintiff  was  entitled  to  an  immediate 
sale  before  the  determination  of  the  priorities  of  the 
subsequent  mortgagees. — Foster  v.  Harvey  (2),  v.c.w. 
bOO.— 8  L.T.N.  S.  656;  2  N.  R.  448. 

6.  Forfeiture  of  mortgagor's  intereit — Notice — Ac- 
count  of  rents — Breach  of  trust —  WiU — ConstrMotiom — 
"Meirs'*  read  **  Heirs  of  hody.'^'^JL.,  the  equitable 
tenant  for  life  of  Blackacre,  johxed  with  his  trustee  in 
mortgaging  his  interest  to  B.  A.'8  li£e  interest  was 
Uable,  under  the  instrument  by  which  it  wait  created, 
to  cesser  in  the  event  of  his  alienation,  but  B.  hi»d  no 
notice  when  he  took  his  siecurity  of  the  clause  of  for- 
feiture. Many  years  afterwards  the  persons  entitled 
in  remainder  in  the  event  of  the  cesser  of  A.'s  life  in- 
terest, filed  a  bill  to  assert  their  rights,  and  recover 
possession  of  the  property. 

Held,  that  the  account  of  rents  and  profits  ought  to 
be  carried  back  as  against  A.  and  his  trustee  to  the 
time  when  the  plainuff's  right  aoorued;  but  as  to  B., 
only  to  the  time  when  he  izst  reoeiYed  notice  of  t^e 


ohiuse  of  forfeiture,  and  an  inquiry  was  directed  for 
that  purpose. 

Gift  to  A.  for  life,  and  after  his  death  to  his  first 
and  other  sons  successively,  aooording  to  the  priority  of 
their  respective  births,  and  their  reqieotiYe  heirs  lor 
ever,  to  the  intent  that  the  elder  of  the  said  son  and 
tons  of  A.,  and  his  heirs,  should  be  preferred  and  taken 
before  the  younger  of  the  same  sons  and  his  heirs, 
and  in  default  of  such  son  or  sons  as  last  aforesaid,  upon 
trust  for  the  daughters  of  A.  in  fee  aa  tenants  in 
common. 

Held,  that  the  word  << heirs  "  must  be  read  ''heirs  of 
the  body,"  and  that  on  the  death  of  the  first  son  c^  A. 
without  issue,  the  second  and  other  aons  took  estates 
tail  in  succession. — Hennessy  v.  Bray,  M.B.  1053. 

7.  Fraud — Notice  —  Beotifioatio%  qf  secmrity, — 
Spaight  v.  Cawne,  Edwards  y.  Spaight,  Y.CW. — 2  Joh.  X 
Hem.  617;  1  N.  R.  560. 

8.  Fraud  of  solicitors — TUle-deeds — Alteration  of 
deed. — ^In  September,  1858,  £L,  a  solioitor,  haying  been 
instructed  by  H.  to  raise  money  lor  him  on  the  seoiirity 
of  some  freehold  land,  obtained  an  tdvanoe  from  A., 
%nd  deposited  the  title-deeds  with  him  pending  the 
completion  of  a  legl^  mortgage*  In  this  and  the  aub- 
sequent  transactions  8.  acted  for  both  parties.  £050 
was  at  first  advanced.  It  was  afterwards  agreed  th,at 
A.  should  make  a  further  advance  of  £200,  but  as  he 
had  not  the  money  ready,  that  sum  was  in  the  first 
instance,  in  April,  1859,  advanced  by  S.  himself.  In 
April,  S.,  having  procured  the  deeda  from  A.,  prepared 
a  mortgage  to  Mmself  from  H.,  to  whom  he  ^ted  that 
he  intended  to  pay  A.  off,  and  H.,  without  the  know- 
ledge  or  authority  of  A.,  executed  a, deed.  S.  oonoealed 
this  mortgage  from  A.,  from  whcmi  he  fraudulently 
withheld  the  real  title-deeds;  and  in  June,  1859,  he 
handed  to  him  two  forged  documents— <me  a  mortijage 
from  H.  to  A.,  and  the  other  a  oonv^yanoe  of  the  pro- 
perty to  H.,  together  with  an  abstaraot.  The  £200  was 
afterwards  paid  by  A.  to  S.  The  latter  raised  money 
by  tcf nslerring  the  mortgage  from  H.  to  himsel  to 
hona  fide  holders.  He  was  afterwards  conyioted  of  the 
lorgeriea. 

Held,  that  A.  had  aoqoiied  a  complete  equitable 
charge  loc  the  £850,  whidi  ha  had  not  lost  by  parting 
with  the  deeds,  or  1^  the  subsequent  dealings  of  S., 
and  which  he  was  entitled  to  enforce  subject  to  the 
legal  mortgage  vested  in  tha  transisraae  of  Sw,  and  that 
H.  was  therelore  liable  to  pay  both  mortgagee. 

l%e  mortgage  to  S.,  when  executed  by  H.,  contained 
bknka  lor  the  date,  the  day  of  payment,  and  in  the 
parcels,  which  were  afterwards  iUed  up  by  S. 

Held,  that  this  did  not  invalidate  the  deed.— ^<2f(//« 
y.  Hives,  M.B.  1092.— 2  N.  R.  474. 

9.  Husband  and  wife — Suretyship  qfnife — Liability 
qf  tenant  for  life  of  several  estates  to  keep  doivn  interest 
on  mortgages — Mistake  in  deed — Estoppel — Bight  of 
mortgagee  in  possession  to  insure  and  improve — Annual 
rests. — ^Three  estates  belonging  to  A.,  the  second  of 
which  was  mortgaged  for  £1,400,  and  the  third  for 
£3,000,  were  settl^  hj  A.  for  valuable  consideration 
upon  himself  for  life,  remainder  to  his  wife  for  life, 
remainder  as  they  should  jointly  appoint,  and  in  default 
upon  them  in  equal  moieties. 

Held,  that  a  mortgage  by  A.  and  his  wile  of  the  first 
and  second  estates  by  appointment  under  the  power  for 
the  debt  of  t^e  former  Was  to  be  borne  equally  by  both 
moieties  of  the  property. 

The  mortgagee  of  the  first  and  second  estates  entered 
into  possession  and  received  rents  more  than  enough 
to  pay  the  interest,  and  applied  the  surplus  in  part 
disdmrge  of  the  capital  A.  having  allowed  ^e 
interest  on  the  mortgage  for  £8,000,  which  exceeded 
the  value  of  mortgaged  estate,  to  fall  into  anear,  and 
haying  died  insolvent, — 

HeUl,  that  his  estate  was  to  be  v^oonped  ont  of  his 
wile's  moiety,  half  the  Buxphui  rents  ^ipUed  in  die- 
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charge  of  the  capital  of  the  othei  mortgage,  and  that 
neither  the  mortgagee  of  the  third  estate  nor  the  wife 
had  any  counter  eqnitj  to  have  the  arrears  of  interest 
recouped  out  of  such  surplus  rents. 

The  settlement  was  expressly  subject  to  the  sub- 
sisting mortgages,  but  the  first  mortgage  was  by  mis- 
take stated  to  be  for  £1,200,  instead  of  £1,400.  There 
being  dear  evidence  of  the  wife  having  expressly 
admitted  the  mistake, — 

Held,  that  A.  was  not  estopped  by  the  statements  in 
the  settlement,  and  that  it  must  be  considered  to  be 
subject  to  the  entire  charge. 

The  mortgagee  in  possession  held  entitled  to  be 
allowed  moneys  properly  expended  in  insuring  and  im- 
proving, in  the  absence  of  any  express  powers  for  such 
purposes  in  the  mortgage  deed. 

Oircumsobances  under  which  rests  will  be  charged 
against  a  mortgagee  in  possession. — SchoUfield  y.  Lock- 
wood,  M.B.  555.-8  L.  T.  N.  S.  409;  9  Jur.  N.  B.  738;  1 
N.  R.  559. 

10.  Immoral  consideration —  Validity  of  mortgage. — 
Part  of  the  consideration  for  a  loan  upon  mortgage 
was  that  the  mortgagee,  a  married  man,  should  be 
allowed  to  continue  to  visit  at  the  house  of  the  mort- 
gagors, a  father  and  his  two  daughters,  from  which  he 
had  been  excluded  by  the  father  m  consequence  of  hi? 
attentions  to  one  of  the  daughters,  his  object  in  making 
the  advance  in  fact  being  to  secure  the  continuance  of 
hifi  intercourse  with  the  daughter,  whom  he  had  pre- 
viously seduced.  The  Court,  being  unable  to  separate 
what  was  good  from  what  was  bad  in  the  consideration 
lor  the  loan,  refused  any  relief  to  the  mortgagee,  in  a 
loreolosure  suit;  and  in  a  cross  suit  by  the  mortgagors, 
seeking  to  be  relieved  from  the  mortgage,  ordered  the 
mortgage  deed  to  be  delivered  up  to  be  cancelled. — 
Willyam^  v.  Bullmore,  BuUmore  v.  WiUyam»t  M.B.  506. 

11.  IiUerest — Tiro  estates  mortgaged — Tnist  to  selL 
— ^A  testator  had  two  estates,  A.  and  B.,  both  subject 
to  mortgstfes,  and  devised  A.  in  settlement^  and  £L  to 
trustees  in  trust  to  sell  and  pay  off  the  mortgages. 

Held,  that  in  the  meantime  before  B.  was  sold^  the 
tenant  for  life  of  A.  was  entitled  to  have  the  income 
of  B.  applied  in  keeping  down  the  interest  of  the 
mortgages. — Bojid  v.  Biggs,  L.c. — 6  L.  T.  N.  §.  794. 

12.  Life  estate  aiid  reversionary  term — Indemnity 
deed — Election, — Cooper  v.  Jenkins,  m.r. — 1  N.  5-  383. 

13.  Mi^6S — Mortgagee  working  mines — Insufficient 
security — Acquiescence  by  mortgagor — Abandoned  mine, 
-^-General  discussion  of  the  principles  which  govern 
the  case  where  a  mortgagee's  security  is  scanty,  with 
special  re&rence  to  his  right  to  work  mines  under 
the  mortgaged  propert^y. 

When  a  mortgagor  knows  that  a  mortgagee  in  pos- 
session is  working  the  mines  under  the  mortgaged  pre- 
mises, and  for  a  number  of  years  allows  the  working 
to  go  on  without  objection  or  complaint,  the  Court  will 
not,  in  a  foreclosure  suit,  allow  him  to  surcharge  the 
mortgagee  with  the  value  of  the  ores  raised  by  him  or 
Ipi^  lessees,  or  of  the  surface  land  necessarily  damaged 
fey  reason  of  such  working. — Millett  v.  JMvey,  m.r. 
176.—7  L.  T.  N.  S.  551 ;  32  L.  J.  Ch.  122;  9  Jur.  IS.  S.  92. 

14.  JfoUce — Solicitor, — When  a  mortgagee  of  a 
legal  estate  in  lee  makes  a  farther  advance  on  the  same 
aeoority,  hiaaolioitor  who  advises  him  in  the  transaction 
would  not  be  bound  to  inform  him  of  the  eyistenoe  of 
a  judgment  debt,  though  ho  was  aware  of  it,  subsequent 
to  the  original  mortgage  which  affects  the  property. 
If  a  solicitor  who  advises  his  client  with  respect  to 
such  a  transaction  employs  another  solicitor  to  do  a 
simply  ministerial  act,  such  as  procuring  the  execution 
of  the  deed,  that  solicitor  would  not  be  thereby  con- 
stituted the  solicitor  of  the  principal,  so  as  to  affect 
the  principal  with  notice  of  a^  facts  within  his  know- 
ledge. 

^nie  doctrine  of  constructive  notice  only  applies 
•wltuai  a  solicitor  is  acting  aa  the  adviser  of  lids  dient, 


and  when  his  knowledge  is  material  to  the  transac- 
tion in  which  he  is  conoemed. — Wyllie  v.  Pollen,  l.c. 
1081.— 2  N.  R.  500. 

15.  Payment  by  instalments — Penalty. — ^Where  a 
mortgage  provided  for  payment  by  instalments,  and 
oontained  a  proviso  for  payment  of  the  whole  sum  due, 
in  default  of  payment  of  any  snch  instalments, — 

Held,  that  such  a  proviso  was  binding,  and  was  not 
in  the  nature  of  a  penalty. — Sterne  y.  Beck,  v.cs.  587. 
—8  L.  T.  N.  a  844;  2  N.  B.  12.  L.J.  791.— 8  L.T.  N.  S. 
588;  2  N.  B.  346. 

16.  Policy  of  assurance — Premiums  paid  by  mortga- 
gee.— Upon  the  execution  of  a  mortgage  in  1829,  from 
A.  to  B.,  to  secure  an  annuity,  B.  insured  A.'s  life,  and 
wrote  to  A.  a  letter,  stating  t^t  the  policy  was  to  be 
assigned '  to  A.  as  soon  as  the  annuity  was  redeemed, 
and  all  arrears  and  expenses  paid.  A.  died  in  1862 
without  having  redeemed  the  annuity.  B.  paid  all  the 
premiums  on  the  policy  till  A.'8  death. 

Held,  that  B.  was  entitled  to  receive  the  policy 
moneys  from  t^e  assurance  company,  and  the  bonuses 
payable  in  respect  thereof. — Bash/ord  v.  Cann,  U.B. 
1037. 

17.  Post  obit  security — Expectant  heir — Settled  ac- 
count.— An  account  stated  between  an  expectant  heir 
and  a  person  advancing  money  to  him  for  the  purpose 
of  a  post  obit  security,  is  not  binding  on  the  heir.  But 
this  does  not  extend  to  bonds  and  other  securities  given 
without  reference  to  the  post  obit  transaction.  Sub- 
mortgagees of  a  post  obit  security  take  with  notice  of 
all  the  equities  which  the  law  imports  into  such  trans- 
actions.— Tottenham  v.  Oreen,  v.cw. — 32  L.  J.  Ch.  201 ; 
1  N.  R.  466. 

18.  Power  of  sale — Notice  of  sale. — By  an  indenture 
of  mortgage  it  was  provided  that  if  R.  J.,  the  mortga- 
gee, should  give  six  months'  notice  of  her  intention  to 
sell,  unless  principal  and  interest  should  be  paid  at  the 
expiration  of  such  notice,  it  should  be  lawful  for  her  to 
sell  immediately  or  at  any  time  thereafter.  R.  J. 
served  a  notice  requiring  payment  at  the  expiration  of 
six  months  from  the  date  thereof,  which  date  was  about 
three  weeks  before  service. 

Held,  that  the  notice  was  good. — Metiers  v.  Brown, 
V.C.8.  744.-8  L.  T.  N.  S.  567;  2  N.  R.  227. 

19.  Priority — Notice — Legal  (state. — Ihgg  v.  James, 
L.O.— 8  L.  T.  N.  S.  6. 

20.  Priority  qf  incumbrancers — Acqnisitiot^  of  legal 
estate. — The  priorities  of  several  successive  equitable 
mortgagees  cannot  be  altered  by  the  transfer,  by  the 
mortgagor,  of  the  legal  estate  to  any  one  of  them,  the 
mortgagor  being  a  trustee  of  the  legal  estate  of  all  such 
incumbrancers. 

II,  however,  the  legal  estate  is  outstanding  in  a  third 
person,  who  has  no  privity  with  the  incumbrancers,  the 
acquisition  by  one  of  them  of  such  legal  estate  will  give 
him  priority  over  the  others. — Sharpies  v.  Adams,  m.r. 
450;  8  L.  T.  Jff.  S.  138;  1  N.  R.  460. 

21.  Priority  —  Misrepresentation  —  Waiver.  —  Pro- 
perty, including  a  leasehold  house,  was  mortgaged  by 
A.  to  C,  who  was  afterwards  induced,  by  a  representa- 
tion from  A.,  that  a  purchaser  had  been  found  for  the 
house,  to  waive  that  portion  of  his  security,  and  accept 
a  part  of  the  principal  The  representation  was  wholly 
untrue. 

Held,  that  the  waiver,  which  was  made  upon  a  frau- 
dulent representation,  did  not  affect  the  right  of  C.  to 
Insist  upon  his  security  for  the  balance  of  the  principal 
as  against  A.,  and  subsequent  equitable  incumbrancers 
under  A. — Jones  v.  Thomas,  T.c.w.  50. 

22.  Priority — Middlesex  registration —  Cbnsolidation . 
— ^An  equitable  mortgage  being  in  the  nature  of  an 
agreement  to  execute  a  mortgage,  and  as  snch  enioioe- 
able  in  equity,  is  within  the  purview  of  the  ^iujkUesex 
Registry  Act^  7  Anne^  %  2Q,  ifid  there^^  %  memorau* 
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dum  not  under  seal  acompanying  an  equitable  deposit 
is  capable  of  registration. 

In  the  absenoe  of  express  evidence  to  the  contrary, 
the  deed,  or  memorial,  &c.,  entered  as  first  in  nnmber 
upon  the  register,  is  entitled  to  priority  over  a  deed, 
&c.,  entered  subsequently  upon  the  same  day. 

A  mortgagee,  who,  although  second  in  point  of  date, 
has  obtained  priority  under  the  Registration  Act,  7 
Anne,  c.  20,  by  earlier  registration  on  the  same  day, 
is  entitled  to  consolidate  his  mortgages  as  against 
another  equitable  mortgagee,  prior  in  date  but  subse- 
quent in  regfistration,  of  whom  he  had  no  notice. 

The  possession  of  the  legal  estate  is  not  requisite  for 
the  purpose  of  enabling  an  equitable  first  mortgagee  to 
consolidate  his  charges  as  agains^  the  mortgagor,  and 
subsequent  equitable  incumbrancers. — Neve  v.  Pennell, 
V.c.w.  98G.— 2  N.  R.  608. 

23.  Ilecelver  —  Redemption  suit — Practice. — ^A  bill 
was  filed  by  a  second  mortgagee  to  redeem  the  first 
mortgage.  The  first  mortgagee  had  by  his  deed  a 
power  to  appoint  a  receiver. 

Held,  that  the  Court  would  now  appoint  a  receiver, 
the  first  mortgagee  having  the  right  of  nominating  one, 
subject  to  any  reasonable  objectionp. — Bord  v.  Tollc- 
Tiiachc,  V.C.W.— 7  L.  T.  N.  S.  526;  1  N.  R.  177. 

24.  Sale — Collateral  advantage — Commission — 25  ^* 
26  l7ot.  c.  42. — No  person  can,  under  the  colour  of  a 
mortgage,  obtain  a  collateral  advantage  not  strictly  be- 
longing to  the  contract  of  mortgage. 

A.,  an  auctioneer,  entered  into  an  agreement  with 
B.,  the  owner  of  Blackacre,  by  which,  in  consideration 
of  £200  advanced  to  B.  by  A.,  B.  authorised  A.  to  sell 
Blackacre,  and  repay  himself  out  of  the  proceeds  the 
£200  and  interest,  and  also  a  commission  of  £5  per 
cent,  on  the  amount  realised,  and  the  expenses  attend- 
ing the  sale.  A.  made  arrangements  to  sell  the  pro- 
perty, but  before  the  sale  could  take  place,  B.  revoked 
the  authority.  A.  then  filed  a  bill  praying  a  foreclosure 
of  the  estate,  in  default  of  payment  of  what,  upon  tak- 
ing the  accounts,  should  be  found  due  to  him  for  prin- 
cipal, interest,  commission,  and  expenses. 

Held,  that  the  plaintiff,  as  mortgagee,  was  only  en- 
titled, for  the  purposes  of  foreclosure,  to  an  account  of 
what  was  due  for  principal,  interest,  and  mortgagee's 
costs,  but  that  he  was  entitled  to  an  inquiry  as  to  any 
expenses  incurred  by  him  in  respect  of  the  agreement; 
the  further  consideration  of  the  cause  on  the  latter 
point  being  reserved,  and  no  costs  on  either  side  being 
given  up  to  the  hearing. — Broad  v.  Selfe,  M.B.  1036. — 
2  N.  R.  641. 

25.  Sale — Compromise. — Acland  v.  Chavener,  M.B. 
—1  N.  R.  350. 

26.  Sale  under  power — Deposits — Absconding  agent, 
— A  fijrst  mortgagee  joined  with  a  second  mortgagee 
and  the  mortgagor  in  selling  the  mortgaged  estate,  on 
condition  that  the  purchase-money  should  be  paid  to 
him  in  discharge  of  his  mortgage.  Under  the  condi- 
tions of  sale  the  deposits  on  the  purchase-money  were 
paid  into  the  hands  of  N.,  the  mortgagor's  solicitor,  who 
absconded  with  the  money. 

Held,  that  the  first  mortgagee  was  not  accountable 
to  the  second  mortgagee  or  to  the  mortgagor  for  the 
deposits.  And  semble,  it  made  no  difference  whether 
N.  was  also  agent  for  the  first  mortgagee  or  not. — 
Barram  v.  MTiite^  V.C.W. — 2  J.  &  H.  680. 

27.  Sale  to  mortgagee — Sale  with  right  of  re-purchase 
— Intention — Professional  assistance. — ^Where  a  mort- 
gagor sells  to  his  mortgagee  by  a  deed  which  is  in  form 
an  absolute  conveyance,  with  a  right  of  re-emption  in 
a  limited  time,  and  that  time  expires  without  such 
right  being  exercised,  there  being  a  clear  distinction 
between  re-emption  and  redemption,  the  Court  will 
only  hold  such  a  transaction  to  be  a  redeemable  seonriiy 
npon  clear  evidence  that  such  was  the  intention  of  the 
parties,  or  that  the  plaintiff  had  no  eofilcient  profes- 
sional assistance. 


A  mortgagor  may  sell  to  his  mortgagee  with  a  right 
of  re-purchase  on  particular  conditions  and  within  a 
limited  time,  supposing  the  transaction  is  fair,  although 
the  Court  regards  such  transactions  with  jeaJonsy  and 
suspicion. 

The  Court  will  not  give  leave  to  amend  at  the  hear- 
ing  unless  the  matter  for  amendment  relates  to  tlie 
issues  raised,  although  such  matter  ought  to  have  been 
part  of  such  issues;  nor  will  it  in  such  a  case  dismiss 
the  bill  without  prejudice  to  filing  another. — Gossip  v. 
Wright,  V.CK.  632.-9  Jar.  N.  a  692;  8  L.  T.  N.  S. 
627;  2  N.  R.  152. 

28.  Successive  tenants/or  life — Exoneration, — Salt  v. 
Standish,  v.c.w.— 2  N.  R.  673. 

29.  Transfer  of  a  first  mortgage — Rights  of  tenant 
for  life  of  the  mortgaged  estate. — ^A  mortgagee  is  not 
compellable  to  transfer  a  mortgage  or  to  convey  the 
legal  estate,  otherwise  than  to  the  parties  entitled  to 
the  equity  of  redemption  according  to  their  interests. 

A  petition  by  the  tenant  for  life  of  the  mortgaged 
property,  in  a  suit  between  parties  interested  in  the 
first  and  second  mortgages,  for  a  transfer  of  the  mort- 
gages on  payment  into  court  of  the  moneys  secored  by 
them,  dismissed  with  costs. — Colyer  v.  Colyer,  Pawleg 
V.  Colyer ,  v.CK.  687.     L.J.  1051 

And  see  Administration,  4;  Bankbuptct,  46; 
FoREioN  Court,  2;  Friendly  Sooibtt,  1;  Husband 
AND  Wife,  8,  9;  Lands  Clauses  Act,  14;  Leases 
AND  Sales  Act,  5;  Limitations,  Statute  of,  4; 
Lunatic,  5,  6;  Mistake,  1,  5;  Pleading,  4;  Prac- 
tice, 86;  Principal  and  Surety,  8,  4;  Rbcexyeb,  3, 
4;  Ship,  3,  6;  Specific  Performance,  11;  Trustee 
Act,  7;  West  India  Estate,  1;  Will,  17. 

MOCK  AUCTION.— See  Injunction,  14. 

MOTION  TO  DISMISS.— See  Practice,  87—95. 

MULTIFARIOUSNESS.— See  Practice,  4;  Pleadiho, 
2,7. 

MUNICIPAL  CORPORATION:— 

Old  and  new  corporate  body — Right  to  property. — 
Upon  the  grant,  under  the  7  WiU.  4  and  1  Yiot  o.  78, 
s.  49,  of  a  charter  of  incorporation  to  a  borough  pre- 
viou^y  possessing  a  body  corporate,  extending  to  it  aU 
the  provisions  of  the  6  &  6  WilL  4,  c  76, — 

Held,  that  the  old  and'^new  corporations,  although 
regulated  differently,  were  the  same  body;  and  that 
the  property  belonging  to  the  former  at  the  date  of  the 
charter  thereupon  became  vested  in  the  latter. 

Held,  also,  liiat  any  alienation  of  the  corporate  pro- 
perty after  notice  had  been  given  of  the  intention  to 
grant  the  charter  was  liable  to  be  impeached  under 
section  97  of  the  former  Act. 

Quare,  whether  section  97  operates  retrospectively 
in  such  a  case  so  as  to  fetter  the  property  from  the  5tfa 
of  June,  1836. 

The  Attorney-General  may  maintain  a  suit  to  re- 
strain the  alienation  of  the  corporate  property  pending 
the  granting  of  the  charter,  or  to  recover  the  property 
after  the  charter  is  granted. 

The  Court  will  assume  the  validity  of  a  charter  until 
a  proceeding  is  taken  to  set  it  aside. — The  Attorney- 
General  v.  The  PortrevCy  Aldermen,  and  Burgesses  of 
Avon,  M.R.  709.— 8  L.  T.  N.  S.  694;  2  N.  R.  146. 

MUTUAL   ASSURANCE   CLUB.— See  Friendly  So- 
ciety, 3. 

MUTUALITY. — See  Specific  Performance,  16. 

NECESSARIES.— See  Husband  and  Wife,  18. 

NEGATIVE  RELIEF.— See  Specific  Performance,  7. 

NEW  TRIAL.— See  Practice,  96. 

NEW  TRUSTEES.— See  Trustee  Act,  1 — 4. 

NEXT  FRIEND.— See  Infant,  8,  4;  Pragticb,  76, 97. 

NEXT  PRESENTATION.^See  Will,  27. 
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^OnCK — See  Akkxjity,  4$  Bankeb;  Bill  of  Sale; 

EXBOUTOB,  4,  5{  MOBVOAGE,  7,   14,   IS,  10;  TBUffFBS, 
14;  yran>OB  AND  PUROHA£BB,  2,  14,17,32;  Will,  17; 

WiNDnro-up,  18, 19,  42. 

t^OTJCE  TO  TBEAT.— See  Convbbsion,  1;  Lands 
Clauses  Act,  da,  24;  Railway  Company,  8;  Speci- 
fic Pebpobmance,  18. 

N:UXaAirCS.~fiee  iNJUVCTioH,  14—20. 

OOOTTFAnON  RBMT. — Pabtitioif,  ». 

OPFBNSIVK  TEADR— See  Injunction,  14, 19. 

OFFICIAL  MANAGBB.— See  WiNDiwe-up.  81,  82. 

OFFICIAL  LIQUIDATOR.— See  WntDmo-UP,  29,  80, 
i$,  44. 

"  OFPSPRINO."— See  Will,  60. 

OBDBR  AJTD  BI^POgHTION.— See  BAifimupTCY,  123 
-—128. 

«  OaPBAN."— See  Will,  61. 

OTSUBUQft  09  PARISH.-— flee  Pbincipal  Aim  Agent,  8. 

PAIB-UP  SHARES.— See  Winding-up,  6, 10,  20. 

PALATIHi!  COURT.— See  Pba|I71cb,  147. 

PARENT  AKD  CHILD  t— 

6Hft  to  parent — Pre$umptum  &f  injfuenee — Honey, 
^e  pttiperty  ef  a  lady  twenty-two  yean  old,  had  been 
traoflferred  into  her  father's  name.  Aooording  to  hw 
account,  the  transfer  was  not  in  pnxsoanoe  oi  her  desire; 
aoaoading  to  the  father's,  it  was. 

Held,  ^lat  in  the  absence  of  distinot  evidence  to  rebut 
tiie  iNPSSomptlon  adsing  from  the  lelatioA  oi  parent  and 
diild,  the  money  most  be  restored  to  the  daughter. — 
J)a9i4i  y.  Bavies,  wjom,  1040.— 2  N.  R.  884. 

And  see  Specific  Pebfobhanob,  16. 

PAni  PASSF.—Bee  Will,  2. 

PARiaH.^aee  Chuboh. 

PAROL  BVIDBNOB.-— See  Mistake,  8;  Poweb. 

PAftT  OF  HOUSJl— S^  Lands  Clauses  Act,  20—25. 

PART  PBRFORMAVOS.— See  Specipio  Peb?obmanoe, 
12. 

PARTTCIPATING  PCHJCY.  — See  Joint  Stock  Com- 
PAmr,  6,  7. 

PARTIE3.-^-See  FBijarpLY  'Society,  8;  IfoBTOAGE,  3; 
Pleading,   10,   13,  14,   16;    Pbactipb,  22,  63,  98; 

PlUNCIPAI.  AND  SUBI^Y,  8;  T#f7STBE  ACTS,  8;  YpNDOB 
AND  PUBC^ASEB,  20. 

PARTH^ON  :— 

1.  AjfpHmtmeiU of  €hmmi$iiimers. —  Howard'^, Ba^m- 
well,  v.cs. — 2  N.  R.  414. 

2.  ParHHon  ««^— iSlsfo.— The  Oourfc  has  jurisdiction 
in  a  partition  i^it  to  direct  a  sale  in  Heu  of  a  partition. 
^JDaviesy.  Turvey,  m.b.  679.-8  L.  T.  N.  8.  878;  2 
N.  R.  161.  Sel  also  Tkaeheray  t.  Parker,  v.c.w. — 8 
L.T.N.S.  602;  1N.R.667. 

8.  P^rHtion  suit— SaU— Parties  under  ditaUUtf.— 
Where  a  decree  let  partition  had  been  made,  and  some 
ef  the  parties  weie  under  disability,  the  Court  ordered 
an  inquiry  whether  it  was  for  their  benefit  that  the 
estate  flboold  be  sold  before  pavtitlott.  —  Oapmcell  y. 
Itrnp^nee,  vxr.w.— 8  L.  T.  K.  &  808. 

4.  Partition — Suit  for  partition  qf  infanVi  property 
— Oommisnon — Oomewt. — Howard  y,  Barnwell,  LJ. — 
1  N.R.  172. 

8.  Partition — Jhnants  in  common — Oceripation  rent 
— Waste — Costs, — ^Where  parties  are  eptitl^  to  a  pro- 
perty as  tenants  in  common,  one  refusing  to  sell,  he  can 
insist  upon  a  partition. 

One  tenant  in  common  caaBOt  be  iduurged  wiUi  an 
occupation  rent,  nor  in  respect  of  waste  for  cutting 
timber. 

Where  a  svit  seeto  a  partltieni  or  sale,  and  a  defen- 


dant objecting  to  a  sale,  a  partition  is  decreed,  the 
oosts  up  to  the  hearing  will  come  out  of  the  estate,  and 
aftorwaxds  according  to  the  relatiye  interests. — Or\ffifs 
y.  Gr^St  V.CK.  048. 

PARTNER— PARTNERSHIP  :— 

1.  Account — Valuation. — ^By  the  urtides  of  partner- 
diip,  ekeouted  in  1881,  of  a  brewery  firm  of  seyen 
partners,  it  was  pioyided  that  an  annual  account  and 
valuation  should  be  taken  in  July,  and  should,  when 
signed  by  all  the  partners,  be  binding  on  them,  and 
that  on  ihe  death  of  a  partner  the  yalue  of  his  share 
in  the  capital  and  profits,  as  appearing  from  the  last 
annual  aoeount,  should  be  paid  out,  with  interest  from 
that  time  in  lieu  of  profits,  idiereupon  his  estate  was 
to  be  indemnified  against  the  debts.    A  partner  died 

j^wo  months  after  the  taking  of  the  annual  account, 
without  haying  signed  or  expressly  approyed  of  it. 
Upon  a  bill  filed  by  his  executors,  alleging  that  the  last 
yaluati<m  was  an  arbitrary  one,  and  was  much  too  low, 
and  requiring  a  fresh  yaluation  to  be  made,-^ 

Held,  that  as  that  account  had  been  made  up  on  the 
same  principle  as  all  the  preyious  ones,  and  although 
not  signed  by  the  testator,  had  not  been  objected  to  by 
him,  his  estate  was  bound  thereby. 

Held  also,  that  his  estate  was  not  entitled  to  a  share 
in  a  fund  set  apart  in  the  account  to  meet  certain  oon- 
tiiigent  mr  un>aoert.ained  liabilities. — Coventry  y.  Bar^ 
elay,  M.B.  802.-2  N.  R.  875. 

2.  Bissoluti(m'~'£sBpiration  of  term--' Continuance  of 
business — Jfotios  of  dissolution — Applioation  qf  restric- 
tive clauses  in  original  articles, — ^A  proyision  in  part- 
nemhip  articles  for  a  term  of  yean  that,  if  either  part- 
mer  neglects  the  business,  the  other  may  send  him  a 
notice  of  dissolutiim,  and  continue  the  business  for  his 
own  benefit,  is  not  applicable  to  a  partnership  con- 
tinued between  the  same  partners  without  inritten 
articles,  after  the  term  of  the  original  partnership  has 
expired.— 69ari^  y.  Leach,  hJO.  851.— 8  L.T.N.  S.  40;  S2 
L.  J.  Ch.  291 ;  9  Jur.  N.  a  612.  M.B.  227.-9  Jur.  IT.  S. 
166;  82L.J.Ch.291;  1  N.R.  166. 

8.  Dissolution  by  decree — Accounts — Interest  upon 
capital — Mode  qf  calculations-Bests — Scope  ef  usual 
decree  without  special  directions. — ^Where  the  Court 
dissobres  a  partnership,  and  direets  an  account  of  the 
dealings  and  transaqtlmis,  such  account  is  to  be  taken 
as  to  dealings  and  transactions  before  the  deraee,  upoa 
the  principle  adopted  betweeii  the  partners  as  eyidenoed 
\fy  articles  of  partnership  6i[-'by  the  books,  and  it  is 
not  necessary  to  insert  special' directicns  in  the  decree 
lor  that  purpose. 

In  taking  the  accounts  of  the  dealings  and  transao- 
tions  after  the  decree,  when  the  business  is  carried  on 
for  the  purpose  of  being  wound  up,  the  previous  mode 
is  not  to  be  regarded,  but  the  accounts  are  to  be  taken  in 
the  ordinary  way  where  there  are  no  articles,  and,  if 
the  parties  have  advanced  unequal  shares  of  capital, 
simple  interest  is  to  be  allowed  on  the  same  from  the 
date  of  the  decree  until  the  business  is  finally  stopped, 
and  the  profits  are  to  be  divided  equally. —  Watncy  y. 
WelU,  M.B.  228.-32  L.  J.  Ch.  194;  9  Jur.  N.  S.  89'6; 
1  N.  R.  82. 

4.  Dissolution —  Pleading  —  Multifariousness.  —  -^ 
partnership  between  M.,  R.,  and  D.  was  formed  in  185^* 
and  continued  till  1860,  when  R.  left  it.  D.  continued 
a  partner  tUl  1862.  Upon  R.'s  retiring,  and  again 
upon  D.'s  retiring,  a  deed  of  dissolution  was  executed 
by  which  the  retiring  partner,  for  a  specified  considera- 
tion, assigned  his  share  in  the  assets  to  M.  A  bill  by 
M.  against  R.  and  D.,  charging  a  system  of  misrepre- 
sentation and  fraud  against  both,  and  seeking  to  have 
the  accounts  reopened,  and  the  whole  concern,  from 
1866  to  1862,  wound  up,  was  held,  on  demurrer  by  R., 
to  be  multifarious. 

The  bill  asked  f6r  a  declaration  that  the  original 
partnership  was  dissolred  at  the  date  of  the  deed  of 
1860,  that  the  concern  might  be  wound  up  notwith- 
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standing  that  deed,  and  that  B.  might  give  credit  for 
the  sum  then  reoeived  by  him;  and  it  alao  prayed  cer- 
tain other  relief  against  him.  A  demurrer  bj  R.  for 
want  of  equity  was  oyerruled. — Matthews  v.  Jleeve$, 
lff.B.  528.-8  L.  T.  K  S.  298. 

5.  IHviium  of  profits, — ^Where  two  persons  carrying  on 
business  together  as  partners,  and  one  person  carrying  on 
business  alone,  agreed  by  parol  to  join  in  a  particular 
adventure,  it  is  a  question  of  evidence  whether  the  in- 
tention was  that  the  first  two  persons  should  be  con- 
sidered for  the  purposes  of  the  adventure  as  one  person, 
and  where  there  is  evidence  that  such  was  the  inten- 
tion, the  profits  or  losses  of  Uie  adventure  will  be 
divided  into  moieties,  and  not  into  thirds. — Wamfr  v. 
Smith,  hj,  392.-8  L.  T.  N.  S.  221 ;  1 N.  B.  466,  reverri^f 
v.CA  208.— 7  L.  T.  N.  S.  693;  9  Jur.  N.  S.  169;  1  N.  B. 
191. 

6.  Ooothfnll — Lease  of  premises, — By  articles  of  part- 
nership between  plaintiff  and  defendant,  who  were 
chemists,  it  was  provided  that  the  "partnership  should 
last  for  fourteen  years,  but  the  plaintiff  should  have 
the  rig^t  of  determining  the  partnership  at  an  earlier 
period,  in  which  case  Uie  defendant  should  have  the 
option  of  purchasing  the  leasehold  premises  on  which 
the  business  was  carried  on  at  a  valuation." 

Held,  that  the  value  must  be  calculated  irrespective 
of  the  fact  of  the  business  having  been  carried  on  there 
for  Hdityjean^—BarJieldY.llouehy  M.B.— 31  Beav.  241. 

7.  Interest  an  capital  advaneed-^Practiee — Ihhing 
aoeouHts. — ^Two  persons  entered  into  a  verbal  agree- 
ment for  partnership,  each  partner  to  advance  an  equal 
share  of  the  capital;  but  no  agreement  was  made  as  to 
interest  One  of  the  partners  advanced  his  share,  but 
the  other  did  not. 

Held  (reversing  the  decision  of  Yioe-Chancellor 
Stuart),  on  taking  the  accounts  of  the  partnership, 
that  no  interest  was  to  be  allowed  on  the  capital  ad- 
vanced.—JSRtt  V.  Mnff,  L.O.— 8  L.  T.  N.  S.  220;  9  Jur. 
N.S.  627;  1  N.  B.  341.  V.CA— 7  L.  T.  N.  S.  660  ;  32 
L.  J.  Ch.  79;  1  N.  B.  161. 

8.  Interest — IHvieian  of  profits. — ^Held,  on  the  con- 
struction of  partnership  articles,  that  the  executors  of 
a  deceased  partner  were  entitled  to  £6  per  cent,  in  lieu 
of  his  share  of  profits  since  the  last  stock-taking,  as  weU 
as  £6  per  cent,  interest  on  the  capital  invested. — Bronm- 
ing  V.  Manning,  M.R.— 81  Beav.  316. 

9.  Interest — (herdramng — Dissolution, — ^A  clause  in 
partnership  articles  provided  that  neither  partner 
should  draw  more  than  his  presumptive  share  of  the 
profits  in  each  year;  but  there  was  no  provision  that 
interest  should  be  paid  on  the  sums  overdrawn.  One 
of  the  partners  overdrew  his  share. 

Held,  that  in  a  suit  for  dissolution  the  Court  could 
not  allow  interest  on  Uie  money  overdrawn. — Mevmatt 
V.  Meymett,  M.B. — 9  Jur.  426. 

10.  Betiring  partner— Ofvenant  of  indemnity, — Oak' 
ford  V.  European  awd  American  Steam  Shipping  Com- 
pany, V.C.W.— 2  N.  B.  108. 

And  see  Administratiok,  6;  Bakkeb  1;    Bakk- 

BUPTCY,  12,  48;  JOINT  STOCK  COMPANY,  6,  7;  JUBIS- 
DICTION,  1;  PlBADINO,  2;  SOLICITOB,  6,  14;  TbADK 
Mabk,  3,  4. 

PATENT:— 

1.  Agreement  for  working  ^-BoyaUy, — ^The  defendant 
agreed  to  purchase  a  patent  from  the  owner,  and  to 
work  it  for  fourteen  years,  if  it  could  be  so  long  worked 
at  a  profit,  and  to  pay  a  certain  royalty.  After  deduct- 
ing the  royalty  there  was  a  loss,  although  there  would 
have  been  a  profit  if  there  had  been  no  royalty. 

Held,  that  the  agreement  was  at  an  end. — Kemot  v 
Potter,  Potter  v.  Kernot,  M.B.— 30  Beav.  843. 

2.  Infringement — New  invention — Natural  product, — 
The  plaintiff  patented  a  process  for  purifying  gas  by 
precipitated  oxide  of  iron. 

Held,  that  the  use  of  bog  ochre,  which  is  a  eubstanoe 
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containing  natural  oxide  of  iron,  was  not  a  violation  of 
his  patent — HUls  v.  Liverpool  United  Oas  Light  Cow^ 
pany,  L.C.— 7  L.  T.  N.  S.  637;  32  L.  J.  Ch.  28;  9  Jar. 
N.  S.  140. 

8.  Licensee — Estoppel, — ^Where  a  bill  has  been  filed 
by  a  patentee  against  a  licensee  to  restrain  his  selling 
the  invention  without  paying  the  stipulated  royalty,  it 
is  no  answer  to  the  suit  that  the  patent  was  held  in- 
valid by  a  court  of  law  in  an  action  by  the  patentee 
against  third  parties. — Grover  ^  Baker  Sewing  Machine 
Company  v.  Millard,  v.c.w. — 8  Jur.  N.  S.  713. 

4.  Practice — I\frm  of  issues, — Davenport  v.  Jepton^ 
V.C.W.— 1  N.  B.  307. 

4a.  Pleading — Form  of  issue, — Form  of  issue  directed 
by  the  Court  in  a  patent  case  for  the  purpose  of  trying 
the  novelty  of  the  invention  and  of  the  manufacture.— 
Spencer  v.  Jack,  hJ, — 8  Jur.  N.  a  1165;  1  N.  B.  114. 

6.  Practice — Pleading — **  Particulars  of  breaches  " 
— Trial  hy  jury, — So  long  as  the  bill  in  a  patent  case 
distinctly  sets  forth  the  case  raised  against  the  defen- 
dant, the  Court  will  not  require  the  plaintiff,  in  his 
"  particulars  of  breaches,"  delivered  previously  to  the 
trial,  minutely  to  specify  the  combinations  on  which  he 
relies,  or  the  particular  mode  of  infringement. 

In  trials  before  itself,  under  tlie  21  &  22  Vict  c  27, 
the  Court  will  not  encourage  "special  pleading."— 
Needham  v.  Oxley  (1),  V.C.W.  746. — 9  Jur.  N.  S.  598; 
8  L.  T.  N.  a  632;  2  N.  B.  232,  267. 

6.  Practice — Pleading — Particulars  of  objections^ 
Trial  by  jury, — ^A  defendant,  in  stating  the  particulan 
of  the  instances  of  user  or  publication  on  which  he  relies, 
must  do  so  with  precision,  and  must  give  the  plaintiff 
all  the  information  he  has  himself. — Curtis  v.  PWi^ 
v.c.w. — 8  L.  T.  N.  S.  657. 

7.  Practice — THal  by  jury. — After  the  dischaige  of 
a  jury  in  a  patent  case,  witiiout  a  verdict,  the  Court 
will  not  decide  Uie  questions  of  fact  without  the  con- 
currence of  both  sides. — Davenport  v.  Jepson,  v.cw.— 
1  N.B.471. 

8.  Practice — Trial  by  jury — Damages — Certificate.— 
Where  a  patent  for  a  combination  of  machinery  only 
has  been  infringed,  the  Court  will  not  order  the  defen- 
dant's machines  to  be  broken  up,  but  will  order  them 
to  be  marked. 

It  is  in  the  option  of  the  Court  whether  it  will  direct 
an  account  of  profits,  or  an  inquiry  as  to  damages.-  It 
will  not  direct  both. 

When  a  plaintiff  n^lects  to  ask  for  damages  until  a 
jury  trying  the  issues  has  given  its  verdict  and  been 
dismissed,  the  Court  will  not  direct  an  inquiry  as  to 
damages,  but  will  exeroiae  its  option  by  directing  an 
account. 

The  Court  will  not  give  a  certificate  that  a  special 
jury  was  requisite,  but  will,  in  patent  cases,  give  such 
certificate  as  described  in  16  &  16  Vict.  c.  83,  s.  43.~ 
Needham  v.  Oxley  (2),  v.c.w.  852.-8  L.  T.  N.  S.  604;  2 
N.  B.  388. 

9.  Practice — Interim  ir^wnotian. —  Circumstances 
under  which  the  Court  refused  to  dissolve  an  interim 
injunction  granted  in  a  patent  case  by  the  Court 
below. — Davenport  v.  J^son,  hJ, — 1  N.  B.  173. 

10.  Scire  facias — Two  patentees — If^unetion^25 
4'  26  Vict,  c,  42.— Where  two  parties  have  obtained 
patents  for  the  same  invention,  this  Court  will  not 
interfere  by  injunction,  but  leave  them  to  try  the  legal 
right  by  scire  facias,  being  disabled,  by  reason  of  the 
1st  section  of  the  26  &  26  Vict,  a  42,  from  directing  a 
case  for  the  opinion  of  a  court  of  law. — Copeland  v. 
Webb,  v.CK.  134.-1  N.  B.  119. 

And  see  Trade  Hark,  7. 

PAYMENT   INTO   COUBT.— See  Practice,  98—103; 
Trustee  Belief  Act,  2. 

PAYMENT   OUT  OF  COUBT.— See  Lands  Clauses 
Act;  Practice,  104—109;  Solicitor,  4. 
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PEDIOBEB.— See  Vendob  and  Pubchaseb,  8. 

Penalty.— See  mortgage,  is. 

PENSION. — See  Bankbuptcy,  23. 

PERIOD  OF  DISTRIBUTION.— See  Will,  73,  90. 

PERUSING  INTERROGATORIES.— See  Taxation,  15. 

PETITIONING  CREDITOR.— See  Bankbuptcy,  111. 

PIER. — See  Injunction,  10, 18. 

PLANT. — See  Railway  CJompany,  4. 

"  PLATE."— See  Will,  64,  65. 

PLEA. — See  Pleading,  4,  5, 12, 15, 16. 

PLEADING:— 

1.  Antwer — DUcovery — AeeoutU  of  salei,  ^o,  — The 
plaintiff  filed  a  bill  to  restrain  the  defendant  from 
selling  sewing  machines  onder  the  plaintiff's  name, 
though  they  had  not  been  mannfaotared  by  him.  In  the 
interrogatories,  he  asked  for  an  aoooont  of  the  number 
of  sewing  machines  sold  by  the  defendant,  with  the  prioe, 
and  profit,  and  names  of  the  purchasers.  The  defen- 
dant objected  to  disclose  the  names  of  hla  oostomers 
and  secrots  of  his  trade. 

Held,  that  the  defendant  was  bound  to  answer  fully. 
— Howe  V.  JPXernan,  M.B. — 30  Beav.  647- 

2.  AfUfver — Si^fficieney — Partnership — Accounts  hy 
defendant  filling  characters  of  surviving  partner  and 
executor  de  son  tort  of  deceased  partner — MuUifariaus- 
neu — Cons.  Ord,  ttv.  r.  4. — In  a  suit  for  an  account  by 
the  next  of  kin  of  a  deceased  partner  against  the  sur- 
viving  i)artn6r,  who  also  filled  the  character  of  executor 
de  son  tort  of  the  estate  of  the  deceased  partner, — 

Held,  that  the  defendant,  by  submitting  to  answer 
the  bill,  rendered  himself  liable  to  set  out  not  only  the 
aooounts  of  the  estate  so  received  by  him,  but  also  of 
the  partnership  dealings  and  transactions. 

If  he  intended  to  object  to  answer  the  interrogatories, 
aa  to  the  accounts  of  the  i)artner8hip,  he  ought  to  have 
demurred  to  that  part  of  the  relief  sought. — Jjcigh  y. 
Birch,  M.B.  664.-8  L.  T.  N.  S.  280. 

8.  Answer— Suffieieneg.-^la  a  suit  for  restraining 
the  infringement  of  a  patent,  the  plaintiff  asked  in  his 
interrogatories  that  the  defendant  should  set  out  the 
names  of  all  persons  firom  whom  he  had  receiyed  licences 
to  use  the  article  in  question. 

Held,  that  the  interro^tories  were  pertinent  to  the 
relief  sought,  and  that  the  defendant  must  answer 
taaj,—Crossleg  v.  Stswart,  V.C.W. — 7  L.T.  N.  S.  848;  1 
N.  R.  426. 

4.  Bill  to  perpetuate  testinumy — Mortgagees  in  pos- 
session— Bill  of  discovery-^Plea  to  amended  hiU — In- 
sujficimt  answer — Exceptions— Qmsol.  Ord,  ttiv,  r.  9. — 
A-^U&ndant  who  has  answered  an  original  bill  cannot 
plead  to  ^an  amended  bill  matter  which  might  have  been 
pleaded  in  the  first  instance  to  the  original  biH 

A  bill  was  filed  by  mortgagees  in  possession  to  per- 
petuate testimony  as  to  tbe  yalidiiy  of  one  of  their 
title-deeds,  to  which  the  defendant  put  in  an  answer, 
contending  that  the  deed  in  question  was  a  forgery, 
and  the  plaintiffs  haying  filed  replication,  witnesses 
were  examined  on  the  issues  stated  in  the  bilL  The 
plaintiffB  then  amended  the  bill,  introducing  further 
allegationB  on  the  same  subject,  and  filed  more  seaxohng 
interrogatories  upon  them  for  the  examination  of  the 
defendant  The  defendant  pleaded  to  the  amended 
bill  that  the  plaintiffs  had,  since  the  filing  of  the  ori- 
ginal bill,  instituted  another  suit  in  which  they  sought 
to  make  the  matters  in  question  in  the  suit  to  per- 
petuate testimony  the  subject  of  judicial  inyestigar 
tion. 

Held  (on  the  argument  of  the  plea),  that  although 
the  plea  might  haye  been  good  if  it  had  been  filed  in 
the  first  instance,  the  defei^Uuit  had,  by  answering  the 
original  bill,  precluded  himself  from  taking  adyantage 
of  it,  and  the  plea  was  xndered  to  stand  for  an  answer, 
with  liberty  to  the  plaintiffB  to  except. 


Held,  further  (on  the  argument  of  the  exceptions), 
that  the  plaintiffs  in  a  suit  to  perpetuate  testimony 
could  not  conyert  that  suit  into  one  for  disooyery  (in 
the  technical  sense  of  that  word),  and  that  an  answer 
in  the  former  cUiss  of  suits  being  only  required  for  the 
purpose  of  enabling  the  plaintiffs  to  file  a  replication 
and  take  the  eyidence  of  the  witnesses  on  the  issues 
stated  in  the  bill,  the  first  answer  of  the  defendant 
was  sufadent  to  enable  the  plaintiffs  to  obtain  the 
object  of  their  suit,  and  that  they  were  not  entitled 
to  require  a  full  answer  to  the  amended  bUl. 

Bills  to  perpetuate  testimony  (properly  so  called) 
are  eawntially  different  from  bills  of  disooyery  (pro- 
perly so  called);  and  although  the  former  class  of  bills 
,  are  to  some  extent  biUs  of  disooyery,  they  are  only 
such  to  the  extent  of  enabling  the  plaintiff  to  obtain 
the  relief  to  which  he  is  entitled  in  such  suits— yi«., 
the  examination  of  witnesses  on  the  issues  stated  in 
the  bill,  and  the  perpetuation  of  their  testiinony. 

An  answer  to  a  bill  to  perpetuate  testimony,  in 
which  the  defendant  admits  the  titie  of  the  plaintiff  to 
examine  such  witnesses  as  he  shall  think  fit  op  the 
yarious  matters  and  issues  stated  in  the  bill,  is  a  suffi- 
cient answer. — JElliee  y.  Boupell  (1),  M3. 679. — 8  L.  T. 
N.  S.  191 ;  9  Jut.  N.  S.  630;  2  N.  R.  3. 

6.  BiU  to  perpetuate  testimony^Demurrer-^Plea^- 
MoHon  to  stay  proceedings— Practice,— K  defendant 
who  has  answered  a  biU  to  perpetuate  testimony,  and 
thereby  admitted  the  plaintiff's  right  to  examine  wit- 
nesses in  perpetuam  rei  menioriam,  cannot  afterwards 
moye  to  stay  proceedings  in  that  suit  upon  the  ground 
that  in  another  suit  the  plaintiff  has  made  the  matters 
in  question  the  subject  of  judicial  inyestigation. 

If  the  defendant  wishes  toayail  himself  of  such  an 
objection  to  the  suit,  he  must  do  so  at  the  proper  time 
by  plea  or  demurrer. — Ellice  y.  Roupell  (2),  M.B.  679. — 
9  Jur.N.S.633;  8  L.T.N.S.  486;  2N.R.160. 

6.  Demurrer,  —  A  demurrer  simply  for  want  of 
equity,  without  any  reference  to  the  allegations  in  the 
bilL  is  good  in  point  of  form.— Middlehrook  y.  Bromley, 
v.CK.  712.— 8  L.T.  N.  S.  414;  9  Jur.  N.  S.  614;  2  N.  R. 

224. 

7.  Demurrer— Multifariousness— Charges  of  fraud— 
AUemative  relief— EmcMt  y.  Partridge,  v.c.w.— I  N.  R. 

426. 

8.  Demurrer — Supplemental  hill — CredUors  suit. — 
The  Court  will  not  administer  the  real  estate  of  a  tes- 
tator in  a  creditor's  suit  tmless  the  plaintiff  sues  on 
behalf  of  all  the  creditors. 

Where,  therefore,  the  plaintiff  filed  his  original  bill 
against  the  testator,  and  on  his  death  filed  a  suj^ffle- 
mental  bUl  against  his  executor  and  deyisee,  praying 
for  the  administraion  of  his  real  and  personal  estate, 
the  Court  allowed  a  demurrer  to  the  supplemental  bill. 
—Pontford  y.  HaHley,  v.c.w.— 2  Jo.  &  H.  736. 

9.  Demurrer—Suit  in  nature  of  a  supplemental  suit. — 
A  bill  is  filed  against  a  railway  company  to  enforce  an 
agreement,  and  becomes  totally  abated  by  the  death  of 
the  plaintiff,  and  his  representatiyes  refuse  to  reyiye. 
The  property,  the  subject  of  the  agreement,  subsequentiy 
comes  into  the  possession  of  a  person  who  establlshea 
his  titie,  deducing  it  from  a  remote  period;  and  he  files 
a  similar  bill,  and  into  the  prayer  of  that  bill  is  intro- 
duced by  amendment  the  words,  "  and  if  necessary  or 
proper  that  this  suit  may  be  takMi  to  be  supplemental, 
&c.,  to  the  former  suit,"  on  demurrer  to  these  words  for 
want  of  equity.  Demurrer  oyerruled  with  costs. — The 
Earl  of  Shrewsbury  y.  The  NoHh  Staffordshire  BaiUvay 
Company,  V.CK.  742.-8  L.T.  N.  S.  449;  2  N.  R.  226. 

10.  Demurrer  to  paH  of  Inll—Sttit  against  bankrupt 
goli4fitor— Fraud— Parties— Devise  to  A.  for  her  sole  use 
and  benefit, -^On  a  demurrer  extending  to  part  only  of 
a  bill,  a  defence  founded  on  the  plaintiff's  incapadiy  to 
sue  cannot  be  raised. 

A  bankrupt  solicitor  is  not  a  necessary  party  to  a  suit 
for  setting  aside  a  deed  alleged  to  haye  been  fraudu-^ 
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lently  obtamed  hy  him  for  kis  own  benefit  before  hU 
bftolpuptcy. 

A  demonrer  by  a  bankrupt  solicitor  to  a  part  only  of 
a  bill  filed  in  suob  a  suit  against  him  and  his  assignees 
alleging  fraud  on  his  part,  without  sufl^ently  stating 
in  what  it  oonsisted,  and  seeking  discoyery  from  him 
merely  as  incidental  to  the  relief  priced,  allowed. 

Semble. — A  devise  to  a  testator's  widow  **  for  her  sole 
080  and  benefit/'  without  tho  interyention  of  trustees, 
does  not  give  her  a  separate  estate.-^  6^^^^  v.  LewUy 
L.O.  223.-7  L.  T.  N.  S.  641 ;  9  Jur.  N.  S.  187.  v.aw.— 
2  Jo.  &  H.  452;  32  I^.  J.  Oh.  347. 

11.  Demurrer — Want  cf  oUarnet9. — K  demurrer  was 
allowed  to  a  bill  on  the  ground  that  the  plainU£k, 
though  ^ey  set  out  the  documeuts  under  which  they 
claimed,  had  not  stated  the  nature  of  their  title  with 
sufficient  clearness. — Parker  t.  Kioh9on,  v.c.8. — 7  L.  T. 
M.S.  460;  dJur.N.S.  196. 

12.  Interpleader — Plea  of  lieii  at  law. — A  defendant 
to  an  action  at  law  pleaded  a  plea  of  lien,  and  at  the 
same  time  filed  a  bill  of  interpleader  in  Chancery. 

Held,  that  the  plea  at  law  was  no  bar  to  the  inter- 
pleader order,  which  was  made  on  the  terms  of  the 
plaintiff  in  the  interpleader  suit  withdrawing  the  plea 
of  lien,  and  paying  the  costs  at  law  and  in  equity  up 
to  the  withdrawn. — Jacobson  v.  Blackhnrst,  v.c.w. — 
2  Jo.  k  H.  486. 

13.  Parties — AdminUtraiiot^  svit — 15  *}•  16  Viet, 
c.  86,  f.  42. — Order  for  sale. — ^A  testator  devised  his 
real  estates  in  strict  settlement,  and  gave  power  to  tbe 
trustees  to  sell  such  parts  as  should  be  required  for  pay- 
ment of  his  debts,  and  to  re-settle  the  proceeds  upon 
the  same  trusts  as  the  unsold  portions.  A  suit  having 
been  instituted  to  administer  the  estate,  an  order  was 
^ade  in  chambers  to  sell  certain  portions  of  the  real 
estate. 

Held,  that  the  persons  entitled  under  the  trusts  of 
the  will,  down  to  those  entitled  to  the  first  estate  of  in- 
heritance, must  be  made  parties  to  the  suit. — Pi/fott  v. 
Pigott,  v.c.w.-— 8  L.  T.  N.  8.  268;  2  N.  &.  14. 

14.  Parties — Husband  and  Wife — W\fe*s  separate 
use. — ^Where  a  suit  is  instituted  by  a  married  woman, 
by  a  next  friend,  in  respect  of  property  given  to  her 
for  separate  use,  if  her  husband  takes  no  interest  in  the 
property  under  the  £^ft,  he  ought  not  to  be  joined  as  a 
co-plaintiff,  but  should  be  made  a  party  as  a  defendant. 
— Hichards  v.  Millett,  if.B.,  1085. 

15.  Parties — BUI  by  married  wetnan — Husband — 
Demurrer — Negative  plea. — A  married  woman  by  her 
^B^^  friend  filed  a  bill  for  an  account  and  settleinent  of 
piroperty,  which  she  claimed  as  next  of  kin  of  her 
f^er.  She  alleged  that  she  believed  her  husband  was 
abzofKl,  and  made  him  a  defendant,  **  when  he  shall 
oomo  within  the  jurisdiction."  Demurrer  for  waut  of 
equity  and  want  of  parties  overruled. 

The  bill  alleged  ^at  the  intestate  died  possessed  of 
real  property  consisting  of  freehold  land  at  places 
therein  ^escribed,  and  prayed  lor  an  inquiry  as  to  the 
real  estsite. 

Plea,  that  the  intestate  was  not  seised  or  possessed  of 
or  entitiled  to  any  real  estate  whatsoever. 

^eld,  a  good  plea,  although  unaccompanied  by  an 
i^iswer. — Postgate  v.  Barnes,  y.cb.  356 — 7  L.  T.  K.  S. 
817;  9  Jut.  K.  S.  456;  1  N.  B.  389. 

16.  Plea  and  answer. — ^Whero  a  defendant,  to  avoid 
patting  in  an  account,  pleads  to  all  ^le  relief  and  some  of 
the  discovery  sought,  if  the  plalntiflf  may  be  entitled  to 
■ome  relief  which  tiie  plea  does  not  specifically  meet, 
it  covers  too  much,  and  will  be  simply  overruled  in  the 
usual  form.— J2mi«  v.  Henitt,  VjD.K.  849—8  U  T.  N.  S. 
630;  2N.B.  883. 

And  tee  Ahvuitt,  5;  OoiPTBIOkt,  4;  Fbisudly 

BQOiSTT,  8;  B.V9KLSU  AXTD  WUfM,  2;  JOIKT  STOCK 
OOMPANT,  8;  PABTKSB,  4;  PATBUT,  4 — 6;  fi^OI- 
VXQ  PK^FOBXANOS,  14;  SOLICITOB,  14;  TBUSTES,  10. 


POLICY   OF   ASSURANCE.— See  Dbbtob  akd  Cbk- 

DITOR,  2;  JOIVT  STOCK  OOMPANT,  6;  HOBTOAGB,  16; 
VOLUNTABY  SETTLEMBNT,  4.  * 

POLLUTION  OF  RIVER.— See  Injunotmw,  J  6,  19. 
PORTIONS.— See  Sbttlembht,  16;  Will,  28. 
POSSESSION.— See  Railway  Gompaby,  0. 
POST  OBIT  SECURITY.— See  Mobtgaok,  17. 


POWER:— 

1.  Excessive  execution — Motohpat, — Power  wms  »e- 
served  under  a  marriage  settlement  for  the  hosbaad 
and  wife  jointly  to  appoint  a  fund  amongst  the  chil- 
dren of  the  marriage,  and  in  default  of  such  apix>int- 
ment  upon  trust  to  assign  the  capital  sum  and  interest, 
or  so  much  as  there  should  be  no  joint  i^^pouitment  of, 
unto  the  children  of  thenuuriage,  in  equid  pn^fKntioiis, 
but  no  child  taking  under  any  i^pointment  to  \m  made 
in  exercise  of  the  power  was  to  be  entitled  to  any  diare 
of  the  unappointed  part  of  the  trust  fond  without 
bringing  his  appointed  share  into  hotchpot 

The  husband  and  wife  executed  a  joint  i^ppointment, 
directing  the  trustees  to  stand  posseesed  of  the  fund, 
and  the  interest  which  should  accrue  altur  the  death 
0|  them  (husband  and  wife),  '^  upon  the  tmste  follow- 
ing (that  is  to  say),  up<m  trust  to  appropriate  one-fifUi 
of  the  capital  for  tiie  benefit  of  each  of  the  five 
daughters,  exclusive  of  all  other  the  duldren  of  tbe 
marriage,"  for  their  separate  use,  the  share  ol  each 
daughter  dying  unto  her  children  or  their  issue;  in 
case  of  failure  of  issue,  the  daughter's  share  to  go  to 
her  sisters,  3cc.;  but  in  case  all  the  daughters  should  die 
without  issue,  then  in  trust  to  divide  the  oapital  equally 
between  the  sons  of  the  marriage. 

Held,  that  the  daughters  eadi  took  lor  life  one-fifth 
of  the  appointed  fund,  and  that  the  residue  of  the  fund 
went  as  in  default  of  appointmeiit. 

Held,  also,  thi^  the  Mb  interests  of  the  daughters 
must  be  v^ued,  and  the  amount  brought  into  hot^pet 
—Bu<:ker  v.  Scholefield,  v.c.w.  137.— »  Jur.  N.  a  17; 
1  H.  &  M.  3G;  7  Xi.  T.  N.  S.  504;  82  I4.  J.  Gh.  46; 
1  N.  R.  48. 

2.  ExcluMim  eaeontion, — ^A  testator  gave  a  load 
to  G.  for  life,  and  after  her  death  to  A.,  *^  or  to  such 
c4  A*B-  ehildceot  v^  such  part,  shares,  and  pmportiniis,  as 
G.  should  appoint."  0.  appointed  the  whcdo  liuid  to 
ime  of  the  children  of  A. 

9eld,  that  the  appointment  was  good. — Jhtmer  v. 
f^nsy  H.B.— 31  Beav,  808. 

8.  Class  consisting  of  two  branches — FaUw^  of  one 
branok,-'k  power  to  P.  to  iH^point  by  will  to  his  wife 
alone,  or  to  W  vaii  all  or  oue  or  more  of  hiachildroi — 
Held  not  to  be  gone  by  the  death  of  hia  wife  in  hu 
Ufetime.— i^i^  v.  HamVoot,  UA.  1080.-^2  M.  E.»568. 

4.  Hianduknt  appointment — Parol  JSoidonco — Jnteu- 
tion — Shoioh  settlement — The  donee  of  a  poww  oannct 
delegate  the  ezeroiae  of  it  to  any  other  person. 

The  Gourt  will  look  to  the  purpcies  for  whidi  a 
power  is  exercised,  and  aa  appeintment  which  has  for 
its  object  to  effect  purposes  not  in  aoeMdaace  wi^  the 
intentions  ol  the  donor  of  the  power  will  be  treated  as 
a  fraud  on  the  power. 

The  donee  of  a  powei  created  by  himsell  without 
viduable  ooaslderatiea  is  at  much  bcimd  by  the  rules 
of  equi^  as  if  the  power  had  been  eceated  by  any  ether 
penon. 

The  intentions  of  tiie  ^Um^  aie  to  be  cc^eoted  from 
tbe  instsumente,  and  not  from  parol  evid^iee,  hut 
parol  evidence  is  admissible  to  show  the  purposes  for 
which  the  power  is  exerdaed,  although  th^  may  net 
appear  on  the  deeds. 

An  appointment  ol  a  ehOd's  poctton,  lor  the  pwpose 
ol  influAudng  the  child's  manriage,  will  be  set  aside,  as 
made  lor  a  puq^ioee  net  contemplated  1^  ^e  doner  of 
the  power. 

WheM  the  setOement  Mwating  the  power  in  question 
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is  in  the  Sootoh  form,  the  Court  will  not  decide  the 
^qnestion  of  the  yalidity  of  the  appointments  without 
ascertaining  the  law  of  Scotland  on  the  subject,  and 
for  this  purpose  will  direct  a  case  to  be  stated  for  the 
opinion  of  the  Court  of  Session  under  statute  22  k,  23 
Vict  o.  QS.-'lbpham  ▼.  77uf  Duke  of  PoHland,  L^.  607. 
—32  L.  J.  Ch.  257;  8  L.  T.  N.  S.  180;  1  N.  R.  496, 
M.B.— 7  L.  T.  N.  S.  11;  8  Jur.  N.  S.  1083;  82  L.  J.  Ch. 
81. 

5.  Fraud  on  power — Condition — Resettlement. — The 
donees  of  a  power  having  made  an  appointment 
in  faronr  of  two  of  the  objects  of  the  power,  upon 
the  condition  that  the  appointees  would  resettle  the 
property  upon  persons  not  objects  of  the  power,  although 
children  or  iasue  of  proper  objects, — 

Held,  that  the  appointment  was  fraudulent  and 
void. — Pryor  v.  Pryor,  V.C.W.  873.--2  N.  R.  440. 

G.  Power  of  tale — When  exereitable, — ^A  testator 
devised  real  estate  to  his  wife  for  life,  and  after  her 
death,  on  the  arrival  of  his  youngest  grandchild  at  the 
age  of  twenty-one,  he  devised  the  same  to  all  his  chil- 
dren then  living,  and  the  issue  of  any  deceased  duld. 
The  testator  gave  a  power  of  sale  to  trustees,  to  be  ex- 
ercised until  the  youngest  of  his  grandchildren  attained 
twenty-one. 

Held,  that  the  power  was  exercisable  so  long  as  any 
grandchild  was  an  infant,  although  such  grandchild 
had  parents  living,  and  therefore  had  no  presumptive 
interest  in  the  estate. — Chapman  v.  Harris,  v.cw. — 

8  L.  T.N.  S.  806;  2  N.  R.  66. 

7.  Survivorship — General  equitable  power — Appoint" 
ment  hy  married  woman — General  devise — WiUs  Act 
(1  Met.  c.  26),  ss,  8,  24, 27. — A  general  equitable  power 
of  appointment  over  real  estate  was  given  to  the  sur- 
vivor of  A.  and  B. 

A.,  who  was  a  married  woman  (with  testamentary 
capacity  under  her  settlement),  by  her  will,  made  in 
1838,  and  in  the  lifetime  of  B.,  who  afterwards  died  in 
A.*8  lifetime,  made  a  general  devise  of  her  real  estate. 

Held,  that  the  general  devise  by  A.  was  to  be  taken 
as  if  executed  immediately  before  her  death,  and  was 
a  good  execution  of  the  power  given  to  the  survivor  of 
A.  and  B. 

The  effect  of  the  Wills  Act,  ss.  8,  24,  27,  on  such  a 
devise  by  a  married  woman,  considered. — Thom>as  v. 
Janesy  L.C.  242.-7  L.  T.  N.  S.  656;  32  L.  J.  Ch.  139; 

9  Jur.  N.S.  161;  IN.R.  188. 

8.  Trutt  for  sale — Infant — Specific  performance. — 
Devise  of  freeholds  unto  and  to  the  use  of  A.,  B.,  and 
C.  (an  infant),  upon  trust,  at  their  discretion,  to  sell 
and  apply  ^e  proceeds  hi  payment  of  debts  and 
legacies,  and  for  ^e  benefit  of  testator's  children. 

Held,  that  an  attempted  sale  during  the  minority  of 
C.  was  invalid,  and  a  bill  by  the  intending  purchaser  for 
specific  performance  dismissed. — King  v.  BeUord,  v.c.W. 
000.--8  L.  T.  N.  S.  638;  2  N.  R.  442. 

And  see  HusBAim  and  Wife,  21,  22;  Mobtoaoe, 
18;  Will,  26,  27,  66,  68,  69,  106. 

POWER  OF   ATTORNEY.— See  Voluntaby   Settls- 

MENT,  2. 

POWER  TO  GIVE  RECEIPTa— See  Will,  17. 

POWER  OF  SALE.— See  ItfORTOAOE,  18;  Power,  6,  8; 
Trustee,  8,  9,16, 16;  Vendor  and  Purchaser,  18; 
Will,  27,  102. 

PRACTICE:— 

1 .  Abandoned  motion  —  Cats  —  If^unction  —  JHs- 
charge  of  undertaking. — ^Where  amotion  for  an  injuno- 
tion  stands  over  from  time  to  time  on  an  undertaking, 
which  is  ultimately  discharged  on  the  defendants  doing 
what  they  professed  their  intention  to  do,«the  Court 
wiU  not  treat  it  as  an  abandoned  motion,  but  reserve 
the  consideration  of  the  costs  till  the  hearing,  and  give 
no  costs  of  an  application  to  treat  it  as  an  abandoned 
motion. — Felkin  v.  Lenns,  v.c.K.  981. 
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2.  Accountant' OeneraVs  cheque — Order  for  payment 
to  survivors  of  parties  named. — In  a  creditor's  suit  an 
order  is  made  *f or  payment  to  four  persons  named  in  the 
Master's  report,  and  the  cheque  is  drawn,  payable  at 
the  Accountant-General's  office,  in  favour  of  the  four. 
Two  of  those  parties  being  dead,  the  Accountant-Gene- 
ral  refuses  to  pay  to  the  two. 

Held,  that  the  words  **  survivor  or  survivors  of  them 
may  be  inserted  in  the  order. — Jefferys  v.  Smith,  y.c.k. 
479. 

3.  Adjourned  summons — Parties  in^  same  interest — 
Severing — Costs. — Where  a  number  of  persons  in  the 
same  interest,  having  liberty  to  attend  the  proceedings 
in  an  administration  suit,  appeared  separately  on  an 
adjourned  summons,  only  one  set  of  costs  was  allowed. 
— Stevemon  v.  Abington  (2),  mjl  936. 

4.  Administration  summons — Bill  in  another  branch 
of  the  court. — Where  an  administration  summons  is 
heard  and  determined  by  the  judge  personally,  the 
plaintiff  cannot  file  a  bill  for  the  same  object  in  another 
branch  of  the  court  of  co-ordinate  jurisdiction;  but  if 
he  is  dissatisfied,  he  must  resort  to  the  appellate  tribu- 
nal— Thompson  v.  Thompson,  V.C.K.  797.-8  L.  T.  N.  8. 
490. 

6.  Administration — Two  orders  for  administration^^ 
Costs. — ^Two  orders  for  administration  having  been  ob- 
tained in  different  branches  of  the  court,  the  Court 
will  order  the  administration  to  proceed  in  that  branch 
of  the  court  in  which  the  order  is  in  the  most  perfect 
state,  notwithstanding  such  order  may  be  posterior  in 
date. 

The  Court  will  limit  the  costs  of  opposing  such  an 
B,pp]iosiiaom—LiUlewood  v.  CoUins,  L.J.  387.-8  L.  T. 
N.  S.  266;  1  N.  R.  467. 

6.  Admission  of  documents~^2l  ^  22  Vict,  e,  27— 
Cbsts.—ChurchUl  v.  Coller,  MJL— 1  N.  R.  82. 

7.  Advertisement — Esetension  of  the  fourteen  days — 
^th  rule  of  lOth  Consolidated  Order. — Where  an  order 
has  been  obtained  under  the  6th  rule  of  the  10th  Con- 
solidated Order  to  advertise,  and  it  is  found  impoflBible 
to  do  so  within  the  fourteen  days,  the  Court  will  extend 
the  time. — Dicker  v.  Clarke,  v.CK.  870. 

8.  Adminittrdtion  suit — Claim  against  ewecutria per- 
sonally^  Costs. — ^A  person  came  in  under  the  advertise- 
ments in  an  administration  suit,  and  preferred  a  daim 
against  the  testator's  estate.  The  summons  was  ad- 
journed into  court,  and  it  was  decided  that  the  claim- 
ant had  failed  to  estabUsh  a  daim  ag^Onst  the  estate, 
but  had  a  daim  against  the  executrix  in  respect  of  her 
share  under  the  wiU. 

Hdd,  that  the  claimant  having  failed  in  his  daim 
on  the  estate,  must  pay  the  costs  of  the  summons. — 
Bentley  v.  Bentley,  V.C.W.— 7  L.  T.  N.  S.  819;  1  N.  R. 
390. 

9.  Administration — Two  suits  for  the  administration 
of  the  satne  estate — Motion  to  stay  proceedings— Amal- 
gamation of  decrees. — ^Where  two  suits  are  instituted 
for  the  administration  of  the  same  estate,  and  a  decree 
is  made  in  one  for  ordinary  administration,  but  in  the 
other  suit  the  prayer  extends  to  other  matters,  the 
Court  will  stay  proceedings  in  the  suit  in  which  no  de- 
cree has  been  made,  on  tiie  undertaking  of  all  parties 
in  the  other  suit  to  introduce  into  their  decree  the 
extra  matter  prayed  by  that  bill,  on  the  authority  of 
Owyer  v.  Peterson,  26  Beav.  SB.-^Matthews  v.  Palmer, 
Pritchai^fl  v.  Palmer,  V.CK.  610. 

10.  Administrator  ad  litem— 16  #  16  Vict,  e,  86, 
,.  44.— Where  a  defendant,  who  was  a  necessary  party  to 
a  suit,  in  respect  of  apoesible  share  in  the  income  of  the 
property  sought  to  be  made  the  subject  of  judicial  de- 
dsion,  had  £sappeafed  many  years  ago  in  Australia, 
the  Court,  on  an  application  by  the  plaintiff  em  parte, 
allowed  a  representative  ad  litem  to  be  appointed  to 
protect  his  interest — Mortimer  v.  Mortimer,  M.R.  740, 
—8  L.  T.  N.  S.  487. 
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11.  Administrator  ad  litem — Costs — Conveyance  and 
tranter  by  mistake. — In  an  adminiBtratJon.  suit,  it 
being  necessary  tinder  the  old  practice  to  obtain  repre- 
sentation to  a  deceased  legatee,  and  tbe  parties  entitled 
to  administer  renonncing,  administration  ad  litem  is 
obtained;  but  by  mistake,  in  the  amended  bill,  answer, 
and  decree,  it  is  treated  as  general  administration,  and 
the  property  is  transferred  to  the  limited  administrator, 
who  refoses  to  re-transfer  to  the  personal  representative 
of  the  party  entitled  without  payment  of  his  costs, — 

Held,  that  neither  such  personal  representative,  nor 
the  estate  administered  in  the  suit,  are  liable  for  such 
costs.  Neither  can  the  administrator  ad  litem  have 
costs  up  to  the  hearing,  but  further  consideration  and 
costs  must  be  reserved. —  Welch  v.  Sjjarks^  v.c.K.  477. 

12.  Adoption  of  suit — Married  woman — Costs — De- 
cree— Death  of  one  plaintiff. — Where  htisband  and 
wife  were  co-plaintiffs,  and  a  decree  was  made  ordering 
the  plaintifib  to  pay  certain  costs,  such  costs  to  be  paid 
by  the  husband,  and  the  husband  died  before  the  decree 
was  pronounced,  but  the  fact  was  not  known  till  after 
it  had  been  passed  and  entered,  and  the  widow  subse- 
quently took  out  a  summons  under  the  decree, — 

Held,  that  by  so  doing  she  adopted  the  suit,  and  was 
bound  by  the  decree;  and  that  the  decree  must  be 
i^lte;^  so  as  to  make  her  liable  to  pay  the  costs. — Be 
nek  MUU  V.  Barlow,  hJ.  351.— 8  L.  T.  N.  S.  405;  1 
^,  B.  412. 

13.  Affidavit — Administration  of  oath — Solicitor. — 
The  plaintiff,  who  was  a  solicitor,  but  did  not  appear 
as  saoh  on  the  record,  being  there  represented  by  his 
London  agents  as  independent  solicitors,  swore  an  affi- 
davit hefore  one  of  his  own  clerks,  who  was  a  commis- 
sioner duly  appointed  to  administer  oaths  in  Chancery. 
This  affidavit  being  objected  to, — 

field,  that  the  affidavit  was  admissible,  the  oath 
having  been  properly  administered. — Foster  v.  Marvey 
(1),  V.CW.  899.-8  L.  T.  N.  S.  656;  2  N.  E.  443. 

14.  Affidavit — Belief — Evidence — Interlocutory  ap- 
pUeation. — On  the  hearing  of  a  cause,  statements  of 
the  belief  of  the  witness  are  of  no  avail,  but  it  is  other- 
wise on  an  interlocu^ry  application:  affidavits  stating 
the  belief  of  the  witness,  and  the  grounds  of  his  belief, 
a^  ^Ijien  admissible  in  order  to  draw  out  an  answer 
l^om  the  opposite  party.— J5«'<i  v.  Lahe,  v.c.w. — 8  L.  T. 
N.  S.  632;  1  Hem.  &  Mill  111. 

15.  Affidavit — Entering  evidence  as  read, — Where 
notice  of  reading  affidavits  has  been  given,  such 
affidavits  are,  in  ordinary  causes,  to  be  entered  as  read, 
whether  they  have  been  read  or  not. — CatJtolie  Print- 
ing  and  Publishing  Company  (Limited)  v.  Wyman, 
V.CW.  49.-7  L.  T.  N.  S.  849;  82  L.  J.  Ch.  53;  9  Jur. 
N.  a  436;  1  N.  B.  49. 

16.  Affidavit — Injunction.  —  A  special  injunction, 
obtained  ex  parte,  dissolved  with  costs,  office  copies  of 
the  affidavits  in  support  if  it  not  having  been  obtained 
^yhen  it  was  moved  tor.—Elsey  v.  Adams,  v.c.s.— 
Sii.t.  K.  S.  451;  2N.  H- 263, 

17.  Amendment. — ^The  Court  will  not  yive  leave  to 
ai^end  at  the  hearing,  unless  the  matter  fpi  amend- 
JWent  relates  to  the  issues  rai,sed,  although  such  matter 
ought  to  have  been  part  of  such  issues;  nor  will  it  in 
such  «  o^se  dismiss  the  bill  without  prejudice  to  filing 
moHner,— Gossip  v.  Wright,  v.c.K.  632.-9  Jur.  N.  S. 
59^;  8  L.  T.  N.  S.  627;  2  N.  B.  152. 

18.  Amendment — Cansol.  ord.  ij*.  r.  17.9-IkmpierY, 
Jngle,  v.ax.— 1  N.  B.  159. 

19.  Amendment — Aew  case  made  by  amendment — 
Motion  to  take  bill  off  ihe  file. — ^Where  a  plaintiff  has 
had  leave  to  amend  in  general  terms,  he  mqy  amend  in 
any  way  he  pleases. 

If  defendant  feels  himself  aggrieved  by  having  had 
to  defend  a  part  of  the  case,  which  by  amendment  \$ 
abandoned,  the  time  forhim  to  state  his  grievanoe  is 


at  the  hearing. — Parker  Y,Niekson,Y.OA,  635. — 8  L.  T. 
N.  a  600;  2  N.  B.  54. 

20.  Amendment — Supplemenidlbill — ^A  plaintiff  who 
has  no  title,  at  the  time  of  the  filing  of  his  bill,  to  the 
relief  sought  for,  cannot  make  ont  a  title  by  means 
of  facta  which  have  subsequently  happened,  and  which 
have  been  introduced  into  the  bill  by  amendment. 

In  a  suit  for  the  execution  of  a  trusty  persons  claim- 
ing adversely  to  the  trust  are  not  proper  parties. — The 
Attorney- Ge7ieral  v.  The  Portreve,  Aldermen,  and  Bur- 
gesses of  Avon,  L.J.  1050. — 2  N.  B.  564. 

21.  Answer — Order  of  Jfareh,  1860. — An  answer 
may  be  received  by  the  Clerk  of  Beoords  and  Write, 
though  engrossed  on  blue  pi^>er  instead  of  white,  if 
such  blue  paper  appeaza  to  be  durable. — Morris  v. 
Honey  combe,  V.CW. — 2  N.  B.  16. 

22.  Appeal — Person  not  a  party. — ^Leave  to  a  person 
to  appeal  who  is  not  a  party  to  the  reoozd  may  be 
given  on  petition  ex  parte,  or  on  motion  ex  parte.— 
Par  miter  v.  Parmiter,  UJ.— 2  De  G.  F.  k  J.  $2&, 

23.  Appeal — New  evidence. — On  an  appeal,  the  Court 
has  in  some  cases  allowed  fresh  documentary  evidence 
to  be  used,  but  no  other  fresh  evidence  will  be  allowed. 
The  only  way  of  introducing  such  ireah  evidence  is  by 
a  bill  of  review. — Glover  v.  Daubeny,  hJ. — 9  Jur.  N.  8. 
90;  IN.  B.  186. 

24.  Appeal  for  costs. — "So  appeal  allowed  upon  a 
question  of  costs  merely. — Perks  v.  Wycombe  Bailway 
Company,  L.c. — 1  N.  B.  1. 

25.  Appeal  for  costs — Be-hearing. — ^A  petition  of  re- 
hearing cannot  be  presented  mere][y  on  the  question  of 
costs;  there  must  be  a  violation  of  some  established 
principle  made  out  to  support  such  a  petition,  and  it  ia 
in  the  discretion  of  the  Court  to  consider  whether  such 
a  case  is  made  out. — Perks  v.  Stothert,  V.CJC.  1016.— 
2  N.  B.  545. 

26.  Appeal — Staying  proceedings, — ^The  Court  will 
not  stay  proceedings  under  a  decree  pending  an  appeal, 
but  will,  if  the  circumstances  of  the  case  warrant  it, 
require  security  to  be  given  for  tbe  return  of  any  ooeta 
payable  under  the  decree. — Gibbs  v.  Daniel^  L.J.  653  — 
S  L.  T.  N.  S.  374;  9  Jur.  If.  S.  632. 

27.  Appeal — Staying  proceedings. — ^A  bill  for  spe- 
dfio  peidEormanoe  of  an  l^eewent  for  a  lease  to  the 
plaintiff  of  certain  lands  ol  which  he  was  in  possession 
under  the  aUegod  agneement  having  been  dismissed,  an 
action  of  ejectment  brought  by  the  defeud^t  was 
sti^ed  on  terms  pendiug  au  appeal  to  the  House  of 
Lords. — Price  v.  Salisbury,  M.R.  1014. 

28.  Appeal — Su^ensum  of  part  of  a  decree  pending 
an  appeal. — ^Under  a  decree  (no  further  consideration 
being  reserved)  certain  deceased  parties  are  held  Xa^ 
have  been  entitled  to  part  of  the  fund  in  oourt,  and 
immediate  payment  is  directed  to  their  legal  personal 
representatives.  The  decree  is  appealed  against,  but 
before  the  order  directing  payment  is  drawn  up,  or  ad- 
ministration taken  out  to  the  deceased  parties,  or 
petition  of  appeal  lodged,  a  m,otioA  is  made  to  subtend 
the  execution  of  the  order,  a^  to  those  parties,  pi^din^ 
the  appeal 

Held,  that  on  the  intended  appellants  undertaking, 
bona  fide,  to  present  their  petition  of  appeal  within  a 
^eek  after  the  passin^j^  and  entering  of  tibe  order  now 
sought  to  be  stayed,  the  proceedings  naiight  1^  stayed 
for  one  week,  and,  on  the  presentation  of  the  petition 
of  appeal,  pending  the  appeaL  The  costs  of  this 
motion  to  be  paid  by  the  parties  making  it. — Porter- 
lington  v.  Damer,  V.CK.  869. 

29.  Appeal — Staying  proceedings — Costs. —  Where 
application  is  made  to  stay  proceedjmgs  under  a  decree 
pendinjg  an  appeal  to  the  House  of  Lords,  the  costs  of 
the  application  must  be  paid  by  the  applicant. — Tophav* 
The  Duke  of  Portland^  l.j.  813.— 8  L.  T.  N.  S.  679. 

30.  A^earanod'^CQttt. — ^4  ^^*^  h^uMP  cflkjgded  to 
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the  separate  oonidngent  aoooont  of  an  infant,  and  the 
eoets  of  the  defendant  being  paid,  and  raeh  defendant 
having  no  interest  in  the  fund  in  ooort,  a  petition  is 
presented  on  the  infant's  attaining  twen^-one  for 
payment  out,  and  an  affidavit  being  made  to  prove  the 
payment  of  suoh  oosts,  and  a  short  affidavit  in  answer, 
the  defendant  appears  by  oonnsel,  notwithstanding  a 
notioe  not  to  appear. 

Held,  that  she  ia  entitled  to  her  oosts. — Mu4ge  y. 
WeedoH,  V.CK.  819.— 8  L.  T.  U.  S.  567.  ' 

81.  Aj^pakUmetU  qf  ti^iv  trustees  qf  two  fund* — 
Qf$ts. — Where  there  was  a  petition  for  appointment  of 
new  tmstees  for  two  separate  funds,  t]ie  Court  directed 
the  costs  to  be  borne  by  the  two  funds  rateably. — Jie 
OrarU's  Tnists,  v.c.w. — 2  Ja  &  H.  764. 

82.  Attachment — Married  wanan* — In  a  suit  insti- 
tuted to  enforce  a  daim  against  the  separate  estate  of 
a  married  woman,  she  obtained  leave  to  answer  sepa- 
rately. The  proper  time  for  filing  her  answer  having 
expi^d, — 

Held,  that  the  plaintiff  was  ei^titled  to  a  writ  of  at- 
tachment against  her. — Bull  v.  Withey,  v.c.^— -8  L.  T. 
N.  S.  495j  9  Jur.  N.  S.  695. 

33.  Attending  proceedings — CamvMn<n'der  to  attend 
— Tniitees  appointed  after  decree — i2n4  section,  ^th 
rule  of  15  ^  16  \%et,  e.  86.->Tru8tee«  appointed  after 
decree  obtained  at  the  BoUs  an  ordar,  aaof  eourse,  to  at- 
tend the  proceedings. 

Held,  that  such  a  case  is  not  within  the  8th  rule  of 
the  42nd  section  of  the  15  it  16  Vict  o.  86,  and  the 
order  discharged  for  irregularity. — Colycr  v.  Colyer, 
V.CK.  355.-9  Jur.  N.  S.  294;  I  N.  B.  385, 

84.  ''Audita  querela." — ^Leave  to  issue  a  writ  of 
audita  querela  not  granted  upon  an  ea  parte  applica- 
tion.—^<wp  Y.  Mieardo,  M.B.  1014.— 2  N.  B.  648. 

86.  BUI  cf  review — Petition  for  leave  to  fUo — Order 
Muder  Trustee  Belief  Act, — On  a  petition  for  leave  to 
file  a  bill  of  review,  the  Oourt  must  be  satisfied  that 
the  facts  are  reoently  discovered,  and  that  there  are 
grounds  for  a  daim.  For  this  purpose  an  order  under 
the  Trustee  Belief  Act  stands  on  the  same  footing  as  a 
decree  in  a  suit — Be  Smyth  and  AmoldU  Estates^  V.O.K. 
860.— 8  L.  T.  N.  a  599;  2  N.  B.  881. 

86.  Chambers. — It  is  in  the  discretion  of  the  judge 
to  hear  matters  in  chambers,  or  to  adjourn  them  into 
oourt. — B^  The  Agriculturist  Cattle  Assurance  Com- 
pany^ L.J.  880.     L.O.  886. 

87.  Chambers — Account — Certificate. — Where  ac- 
counts are  referred  to  chambers,  it  is  the  duty  of  the 
chief  clerk  so  to  frame  his  certificate  as  to  enable  the 
parties  to  take  the  opinion  of  the  Oourt  as  to  any  par- 
ticular items  which  he  has  allowed  or  disallowed,  and 
it  is  not  sufficient  merely  to  oertify  a  lump  sum  due 
from  one  party  to  the  other  as  the  result  of  the  ac- 
count.— M'Intosh  V.  The  Great  Western  Baiheay  Com- 
pany, L.J.  788.-8  L.  T.  N.  S.  479;  82  L.  J.  Oh.  412; 
2  N.  B.  210.     V.C.8.— 2  N.  B.  11. 

88.  Chambers — Appeal  from  order  in  chambers. — 
An  appeal  from  the  order  of  a  judge  ii^  dhambers,  re- 
fusing the  application  of  a  creditor  who  came  in  under 
a  decree,  not  allowed,  though  the  order  was  made  by 
the  judge  himself,  and  he  declined  to  adjourn  the 
matter  into  court — APVeagh  t.  Croall,  L.o.  885. — 
8  L. T.N.  S.  11 ;  9  Jur.  N. S.  687;  1  N.  B.  408. 

89.  Chambers — Appeal  from  order  in  chamhers. — 
An  appeal  may  be  entered  against  an  order  made  by  a 
judge  himself  in  chambers  on  an  applicatioi^  before  de- 
cree, which,  under  the  old  practice,  would  have  been 
Blade  in  court. — Snomdon  v.  The  Metropolitan  Bailnay 
Company  J  L.O.  886.-8  L.T.  N.  8.  11;  9  Jur.  N.  8.  688; 
1  H.  B.  457. 

40.  Chambers — Appeal  from  order  in  chambers — 
Qfgts. — ^With  a  view  to  appealing  from  a  decision  of 
the  judge  in  chambers,  a  motion  was  mode  pro  forma 
to  vary  the  chief  cleric's  oertiflcate. 


Held,  that  aa  the  other  side  had  not  reoeived  notice 
tliat  the  motion  waa  merdy  pro  forma,  ihey  were 
entitled  to  their  full  ooets  of  the  i^yplioation. — Charles- 
worth  T.  Qartsed,  M.S.— 2  N.  B.  684. 

41.  Chamhers^Ch^f  elark's  emiifioate-^BepoH  of 
accountant. — A  chief  clerk  referred  some  of  the  matters 
whidi  had  been  referred  to  Jiim  to  an  aooountant,  and 
iHPpended  the  aooountaafs  tw^ati  to  hia  certificate. 

Held,  that  this  praotioe  was  iiaegnlar. — IHU  v.  King, 
L.C.— 8  Ii.  T.  K.  a  220;  9  Jur.  V.  a  627;  1  N.  B.  841. 

42.  Chamhor^—Chirf  elerVs  eert^fseate.^Fresh  affi- 
davit. — ^Where  an  aj^lication  is  made  in  oourt  to  vary 
the  dhiel  derk's  oertifioate,  no  affidavit  can  be  read 
which  has  not  been  used  in  ohambera. — Be  Hooper. 
Baylis  ▼.  Wathins,  V.a8.~7  L.  T.  N.  8.  847;  82  L.  J. 
Oh.  106;  1  K.  B.  46. 

43.  Chambers—Infants'  Settlement  Act,  18  ^  19 
Vict.  e.  48. — Where  a  female  infant's  fortune  is  very 
considerable,  on  a  petition  under  the  Infants'  Settlement 
Act,  18  &  19  Vict  c.  48,  the  Oourt  will  refer  the  whole 
matter  to  chambers. — Be  Olive,  V.O.K.  819. — 8  L.  T. 
N.  8.  667. 

44.  Co-defendant — Injunction.  —  Before  c|doree,  the 
Oourt  will  not  grant  an  hijunction  to  restrain  an  action 
at  law  on  Hxe  application  of  one  defendant  against  his 
co-defendant — Scott  Bussell  v.  The  London,  Chatham, 
and  Dover  Bailway  Company,  v.C.8.  988. — 2  N.  B.  607. 

46.  Contempt — CovMnittal  for  breach  of  ir^function — 
Irregularity,  —  Where  an  order  made  to  commit  for 
breach  of  an  injunction  omits  to  state  the  affidavit  of 
service,  the  notioe  of  motion,  and  that  the  defendant 
appeared  by  connsd,  it  in  irregular  and  must  be  dis- 
enarged,  but  without  ooets.  —  Stephens  v.  Workman, 
V.CK.  608.— 8  L.T.  N.  a  232;  1  N.  B,.  668. 

46.  Cbntempt — Consol,  or4»  xxiss^  r,  4. — Be  Poitell, 
M.R.  461. 

47.  Costs — Liberty  to  applu  at  the  hearing. — An  order 
was  made  on  a  summons  adjourned  into  court,  that  the 
plaintiff  should  pay  the  defendant  the  costs  of  the  ap- 
plication, but  subject  to  any  order  the  Oourt  might 
make  at  the  hearing  of  the  cause  for  the  reimburse- 
ment of  the  plaintiff.  At  the  hearing  the  plaintiff 
made  no  implication  for  xeimbuxsenvent  of  his  costs,  in 
oonsequenoe  of  no  taxation  having  taken  plaoe  at  that 
time. 

Held,  that  he  could  not  afteiwaids  make  an  applica- 
tion for  xeimbuaement — Whalley  v.  Bamage,  v.c.w. — 
8I1.T.  y.a499. 

4i.  OiHiss-eaamination.  —  An  affidavit  having  been 
made  by  the  plaintiff's  solidtor,  in  support  of  an  appli- 
cation to  amend  the  bill,  the  defondants  served  the 
solicitor  with  a  subpoena  to  attend  and  be  oroes-exa- 
mined  upon  his  affidavit.  Before  the  Gross-examination 
could  be  taken,  the  order  lor  amending  the  bill  was 
made  in  chambers. 

Hdd,  that  after  the  order  waa  made,  so  that  the  pro- 
oeedings  upon  whidi  the  affidavit  had  been  made  were 
no  longer  pending,  the  defendants  were  not  entitled  to 
cross-examine  the  solidtor.  —  The  Catholic  Publishing 
Company  v.  Wyman,  V.C.W.  899.— 1  N.  B.  468.  And 
S^IN.B.612. 

49.  Cross^asamiiuitieu  —  Withdramal  qf  qfidatit. — 
Motional  Assurance  and  Investment  Association  v.  Oar- 
stairs  (1),  M.B.— 2  N.  B.  266. 

50.  Cross-examinaHon — Bight  to  cross-aeamine  after 
notice  of  reading  answer. — BrumpJU  v.  Hart,  V.CS.  63. 
—7  L.  T.  K.  a  810;  9  Jiir.  IT.  a  12. 

51.  Cross-examination — Cross-examination  vivAvoce 
— Interlocutory  appHeation, —  Under  the  7ih,  19th, 
and  2l8t  rule  of  the  Orders  of  the  6th  of  February, 
1861,  a  witness  oannot  be  crosa-examined  in  oourt  upon 
an  interlooutcury  i^i^oation,  but  only  at  the  hearing. 
Issue  having  been  jdned  and  lepHoation  filed. — Badger 
V.  Badger,  V.G.E.  80.— 1  V.  JL 119. 

62.  Crosi^xaminationr^Specialexaminer-^Bnlarging 
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time.—Th^  19th  rnle  of  the  Order  of  the  5th  of  Feb- 
ruary, 18GI,  applies  to  cross-examination  either  before 
an  examiner  of  the  oonrt  or  a  special  examiner.  If 
the  witness  is  abroad,  a  special  examiner  ought  to  be 
applied  for. 

There  is  no  power  given  by  the  Orders  to  enlarge 
the  time  for  evidence  by  reason  of  cross-examination. 
— Edwards  v.  Spaight,  v.c.w. — 2  Jo.  &  H.  617. 

53.  Cross-examination — \^th  rule  cf  February ^l^iiX 
— Objection  far  want  of  parties — Allegation  of  insol- 
rency  of  deceased  defendant —  Ck)sts —  Oljectum  ore  tenus. 
— ^Where  a  party  to  a  suit  wishes  to  produce  his  own 
witness  at  the  hearing,  no  notice  is  necessary  under  the 
19th  rule  of  the  Orders  of  February,  1861,  but  the  sub- 
poena to  cross-examine  him  may  be  issued  after  the  ex- 
piration of  the  fourteen  days. 

An  allegation  by  amendment  of  the  death  of  a  de- 
fendant, who  is  an  accounting  party,  insolvent,  is  not 
sufficient  to  dispense  with  his  representatives  being 
before  the  Court. 

Where  an  objection  for  want  of  parties  is  made  at 
the  hearing,  net  being  taken  by  answer  or  affidavit, 
although  the  objection  is  allowed,  no  costs  can  be  given; 
nor,  where  there  are  several  defendants,  can  any  dis- 
tinction be  made  even  where  some  have  neither  an- 
swered nor  made  affidavits. — Cox  v.  Stephens^  V.C.K. 
929.-2  N.  R.  436, 506. 

64.  Death  of  defendant^lS  4'  16  Jlct.  c,  86,  #.  44— 
Personal  representative. — Rucher  v.  Scholejield  (2). — 1 
N.R.  180. 

65.  Disclaiming  d^endant — Devisee — Costs, — ^If  a 
defendant  has  an  interest  oast  upon  him  by  a  will,  it 
is  not  sufficient  for  him  to  disclaim  all  interest  by  his 
answer;  he  ought  to  o£Fer  to  disclaim  by  deed,  before 
answering. — Furber  v.  Fnrber,v,A, — 80  Beav.  618. 

66.  Documents^ production  of — Affidavit  of  documents 
—  Further  affidavit,  —  Defendant,  after  making  the 
usual  affidavit  as  to  documents,  ordered  to  make  a  fur- 
ther affidavit  as  to  particular  documents. — Noel  v. 
Noel,  V.C.8.  588.-8  L.  T.  N.  S.  198,  846;  2  N.  B.  156. 
L.J.  791.— 9  Jur.  N.  S.  589;  2  N,  E.  294. 

57.  Documents,  production  of  — Sufficiency  of  Affida- 
rit. — ^Where,  in  the  affidavit  miade  by  a  defendant,  on  an 
order  for  production  of  documents,  the  ordinary  words 
*'or  in  possession,  custody,  or  power  of  my  solicitor  or 
agent "  are  omitted,  the  Gourt  will  not  hold  such  affida- 
vit insufficient,  if  a  satisfactory  reason  is  given  for  such 
omission,  and  wiU  hold  that  it  is  a  satiafaotory  reason 
that  an  exception  involving  documents  in  the  hands  of 
the  defendant's  solicitor  has  been  overruled;  the  docu- 
ments, such  as  books,  diaries,  kc,  in  the  hands  of  a  soli- 
citor, not  being  documents  of  the  client,  although  they 
may  be  liable  to  be  produced. 

The  words  **  I  am  informed,*'  where  there  is  no  per- 
sonal knowledge,  are  the  same  as  ''I  believe;*'  and 
where  an  affidavit  is  sworn  at  different  places,  by  dif- 
ferent defendants,  one  date  is  sufficient — Woodhatch 
V.  Freeland,  V.C.K.  898. 

58.  Dower  suit — Costs. — Although  as  a  general 
rule  no  costs  are  £^ven  in  a  dower  suit,  yet  if  the  suit 
is  entirely  occasioned  by  the  oondnot  of  the  defendant 
in  disputing  the  plaintiff's  title  without  any  ground, 
even  though  he  by  his  answer  admits  her  title,  the  de- 
cree will  be  made  with  oosts. — Harris  v.  Harris,  m.b. 
62.-7  L.T.N.S.  411;  1  NJL  48. 

59.  Enrolment —  Vacation  of  enrolment  —  Consoli- 
dated Order  xxiii,  r.  27. — ^A  caveat  had  been  entered 
to  stay  the  signing  of  the  enrolment  of  a  decree.  Within 
the  twenty-eight  days  prescribed  by  Rule  27  of  Con- 
solidated Order  xxiU.,  a  petition  of  re-hearing  was 
presented,  notice  of  which  was  served  on  the  other  side 
after  the  expiration  of  the  twenty-eight  days,  but  before 
the  enrolment  was  oomp]«ted.  Tl^  decree  was  after- 
wards enrolled. 

Held,  that  the  enrolment  oonld  not  be  vacated. — 


Attorney' General  v.    The   Conservators   of  the  JUver 
Thames,  L.c.  408.— 9  Jur.  N.  S.  688;  1  N.  E.  408. 

60.  Entering  appearance  for  defendant — Consolidated 
Order  x.  r.  4. — lie  words  "duly  served"  in  the  4th 
rule  of  the  10th  Consolidated  Order  apply  to  oases 
where  leave  to  substitute  service  has  been  obtained, 
and  such  substituted  service  has  been  duly  effected; 
and  where  the  defendant  has  failed  to  appear  within 
the  time  fixed  by  that  rule,  an  appearanoe  may  be 
entered  for  him  by  the  plaintiff. — WHooxon  v.  WUkins, 
M.B.  868.-9  Jur.  N.  S.  742;  8  L.  T.  N.  a  662. 

61.  Evidence, — Ernest  v.  Weiss,  M.B. — 1  N.  R.  6. 

62.  Evidence — Examination  of  witnesses — Order  of 
January,  1862 — Deposit  of  £B  on  an  appointment 
before  the  examiner. — ^Where  a  defendant  had  paid  £8 
upon  an  appointment  before  the  examiner,  under  the 
Girder  of  the  1st  of  January,  1862,  and  the  appointment 
failed  through  a  misunderstanding  between  the  parties, 
the  Court,  after  consulting  the  examiner,  ordered  the 
£8  to  be  returned  to  the  defendant. — Perks  v.  Stothert, 
v.CK.  686. 

68.  Evidence  ^Document  discovered  during  argument 
^~  Original  hearing — Affidavit  as  to  handwriting, — 
Where  inquiries  are  directed  by  a  decree,  and  the  soit 
comes  on  to  be  argued  on  the  chief  clerk's  certificate, 
that  is  not  the  original  hearing;  and  a  document  only 
discovered  during  the  argument  cannot  be  admitted  as 
evidence,  but  inquiries  will  be  directed  as  to  the  question 
raised  by  the  document,  not  as  to  the  handwritbig. 

Where  a  document  rejected  by  the  Conrt  is  agreed  to 
be  admitted  as  evidence,  a  single  affidavit  as  to  hand- 
writing only  can  be  received. — Howard  v.  Chafers, 
v.CK.  686.-9  Jur.  N.  S.  634;  2  N.  R.  10. 

64.  Evidence — Enlargement  of  time — Newly^diseovered 
documents. — Ernest  v.  Vivian,  v.CK. — 2  N.  R.  646. 

65.  Evidence—Exhibit'-Discntailing  deed^Attest- 
ing  witness, — On  payment  out  of  oourt  of  ndlway  pur- 
chase-money for  land  belonging  to  a  tenant  in  tidl,  a 
disentailing  deed  being  executed,  although  snoh  deed 
applies  to  all  the  estates,  of  which  a  very  small  portion 
has  been  taken  1^  the  oompany,  the  deed  must  be  made 
an  exhibit,  and  an  affidavit  attesting  the  exeoation  of 
it  is  not  sufficient — Jie  Field's  Estate,  v.c.k.  927. 

66.  Evidence — Proving  document — Attesting  witness 
abroad, — On  an  application  by  petition  for  payment  of 
money  out  of  oourt  to  a  person  holding  a  power  of 
attorney  from  the  petitioner,  who,  as  well  as  the  attest- 
ing witness,  was  resident  in  New  Zealand,  the  Court 
allowed  the  execution  of  the  power  to  be  proved  by  an 
affidavit  verifying  the  petitioner's  handwriting. — 
Jearrad  v.  Tracey,  V.CK.  97. — 7  L.  T.  N.  S.  664. 

67.  Evidence — Examination  of  witnesses  after  issue 
joined — Notice  to  opposite  party. — Although,  under  the 
Order  of  the  6th  of  February,  1861,  on  evidence,  rule  6, 
the  examination  of  witnesses,  after  issue  joined,  is 
taken  ex  parte,  notice  to  the  opposite  party  is  necessary 
under  the  22nd  rule. — F}rd  v.  Tennant,  mjl  276. — 
7  L.  T.  N.  a  788. 

68.  Examiner^s  office — How  long  must  witnesses  stay  f 
— Perhs  V.  Stothert,  v.CK. — 1  N.  R.  668. 

69.  Exceptions  to  answer — Costs — **  Usual  order,** — 
Upon  the  allowance  of  exceptions  to  answer,  the  plain- 
tiff is  not  entitled  to  the  oosts  unless  they  are  exjuready 
mentioned  in  the  order;  the  practice  in  the  abeenoe  of 
a  special  direction  being  that  such  oosts  remain  costs  in 

,  the  cause. — Crossley  v.  Stewart^  V.c.w.  686 — 8  L.  T. 
N.  a  269;  2  N.  R.  67. 

70.  Exchange  of  stock — Provision  to  prevent  the  rC" 
ceipt  of  three  dividends. — ^Where  the  exigency  of  the 
case  requires  it,  the  Court  will  dispense  with  a  provi- 
sion in  the  order  to  prevent  the  par^  entitled  receiving 
more  than  two  dividends  in  the  twelve  months. — ^ 
Ingram's  Trust,  V.CK.  980. 

71.  Form6  pauperis — Order  of  1st  January ,  1862. — 
Skeats  V.  Hurst,  v.c.w.-— 1  N.  R.  60, 
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73.  Chtardian  ad  litem — Imbecile  defendant, — ^Where 
one  of  the  defendAnts  to  a  f oieclosnxe  suit  was  of  great 
age,  and  incapable  of  giving  a  oontinnoos  attention  to 
any  subjeot  brought  before  him,  the  Ck)nrt  allowed  his 
son,  who  was  also  a  defendant  to  the  soit,  and  whose 
interest  was  not  adverse  to  that  of  his  father,  to  be  ap- 
pointed guardian  ad  litem  to  represent  his  father. — 
yewman  v.  Selfe,  M.B.  764—8  L.  T.  N.  S.  487. 

73.  Guardian  ad  litem — Ineapaeity  of  defendant 
from  age  and  illness. — Where  a  defendant  to  a  suit,  not 
required  to  put  in  an  answer,  was  a  person  of  great 
age,  and  had  been  afflicted  with  a  paralytic  stroke,  and 
was  incapable  of  giving  a  continuous  attention  to  busi- 
ness, but  whose  health  was  not  absolutely  destroyed, 
the  Court  declined  to  appoint  a  guardian  to  act  for  him 
in  the  suit,  but  the  Ck)urt  intimi^ed  that  if  in  the  course 
of  the  cause  it  became  necessary  to  obtain  his  consent 
to  an  arrangement  or  compromise,  it  might  be  neces- 
sary to  appoint  a  guardian. — Steel  v.  Cabb,  m.b.  298. — 
1  N.  E.  302. 

74.  Guardian  ad  litem  to  lunatic  defendant  not  to 
found — Appointment  of  relatiee, — Where  a  defendant 
was  a  lunatic,  not  so  found  by  inquisition,  the  Court,  on 
the  application  of  the  plaintiff,  appointed  his  brother, 
who  was  a  co-defendant,  but  had  no  adverse  interest, 
his  guardian  ad  litem. — Bonfield  v.  Grant,  M.B.  275. 

76.  Habeas  corpus — Country  prison — 25  4'  26  Vict, 
e,  104,  s,  2 — Pauper. — A  defendant  being  imprisoned 
in  the  country  for  want  of  an  answer,  a  writ  of  habeas 
corpus  is  obtained  to  remove  him  to  Whiteoroes-street 
prison,  where  the  keeper  refuses  to  receive  him  by 
reason  of  the  proviso  in  the  2nd  section  of  the  25  k,  26 
Vict  a  !04.  Poverty  being  the  ground  of  not  putting 
in  the  answer,  the  usual  order  made  assigning  counsel 
and  solicitor. — Davies  v.  Nixon,  v.c.K.  62. 

76.  Infant — Motion  to  remove  next  friend,  guardian, 
and  receiver. — ^The  next  friend  of  an  infant  having 
been  also  appointed  by  the  Court  general  guardian  and 
receiver,  a  motion  is  made  by  the  infant  to  remove  him 
from  all  those  offices,  the  notice  of  motion  being  signed 
by  a  solicitor. 

Held,  on  the  authority  of  Furtado  v.  Furtado,  that 
although  a  next  friend  may  be  removed  by  a  notice  of 
motion  signed  by  the  solicitor,  a  guardian  and  receiver 
cannot,  and  motion  refused,  with  leave  to  amend  by 
putting  the  name  of  a  next  friend  pro  hoc, — Cax  v. 
Wright,  V.CK.  870.— 8  L.T.  N.  S.  631;  2  N.  R.  436. 

77.  Infant — Discontinuing  suit.  —  Upon  an  infant 
co-plaintiff  attaining  his  majority,  whether  before  or 
after  decree,  and  wishing  to  discontiuue  the  suit,  the 
proper  course  is  to  strike  his  name  out  as  plaintiff,  and 
insert  it  as  a  defendant — Birknell  v.  Bichnell,  h.r. 
C57.— 8  L.  T.  N.  S.  377;  9  Jur.  N.  8.  633;  2  N.  B.  98. 

78.  Inquiry  as  to  damages — Examination  of  defendant 
— Discovery. — Nature  of  the  information  that  the  defen- 
dant will  be  required  to  give  upon  an  inquiry  as  to 
damages  in  respect  of  a  fraudulent  use  of  the  plaintifb' 
trade  mark. — The  Leather  Cloth  Company  {Limited)  v. 
IIirsc\feld  and  Others,  V.C.W.  933. 

79.  Interim  injunction — Costs. — Upon  an  application 
for  an  interim  injunction,  the  facts  should  be  fully 
stated;  and  when  an  order  has  been  obtained  ex  parte 
upon  statements  which  omit  to  disclose  material  cir- 
cumstances, the  Court,  upon  the  hearing  of  the  motion, 
will  refuse  to  allow  the  plaintiff  his  costs. — Fuller  v. 
Taylor,  V.C.W.  632.-8  L.  T.  N.  S.  69;  32  L.  J.  Ch.  376; 
9  Jur.  N.  S.  743. 

80.  Interim  injunction — Plaintiff  out  of  jurisdiction 
-—AffidavU,— Hamilton  v.  Board,  lj.— 1  N.  B.  379. 

81.  Investment  —  Separate  use. — Where  a  decree 
erroneously  states  that  a  married  woman  is  entitled  to 
her  separate  use,  the  Court  not  having  decided  what 
her  interest  was,  that  is  not  binding  as  a  declaration  of 
rig^t,  and  must  be  disregarded. 

The  Court  will  not  sanction  the  investment  of  a  fund 


in  court  in  house  property,  however  eligible  it  may  be. 
An  annuity  of  twenty  shillings  per  week  for  life  to  a 
single  woman  does  not,  when  sJ^e  marries,  create  a 
separate  use  in  that  annuity. — Moore  v.  Walter,  v.c.K. 
713.— 8  L.  T.  N.  S.  448. 

82.  Judgment  creditor — Receiver. — Foicler  v.  Haynes, 
V.C.8.— 2  N.  B.  166. 

83.  Jurisdiction— Statute  25  <}•  26  Vict.  c.  i2'^Duty 
of  the  Court  to  decide  legal  questions. — The  statute  25 
k  26  Vict  c.  42,  renders  it  obligatory  on  the  Court  of 
Chancery  to  decide  all  questions  of  law  or  fact  on  the 
determination  of  which  the  title  of  any  party  to  relief 
or  remedy  in  equity  depends. 

In  an  administration  suit,  where  it  is  sought  to  prove 
an  alleged  debt,  the  existence  or  amount  of  which  is 
disputed,  the  Court  will  try  the  question,  and  will  not 
as  heretofore  require  the  claimant  to  establish  the  al- 
leged debt  by  action  at  law. — Be  Hooper;  Bay  lis  v. 
Wat  kins,  LJ.  130.— 8  Jur.  N.  S.  1165;  7  L.  T.  N.  S.  843; 
32L.J.Ch.55;  IN.R.115. 

84.  Lunatic— Costs— Solicitor  to  Suitors*  Fee  Fund. 
— A  defendant  to  a  suit  having  become  of  unsound 
mind  after  the  bill  was  filed,  the  plaintiff  obtained  an 
order,  appointing  the  solicitor  to  the  Suitors'  Fee  Fund 
to  act  on  behalf  of  such  defendant.  Before  the  hear- 
ing of  the  cause,  the  defendant  recovered;  but  having 
taken  no  steps  immediately  upon  his  recovery  to  get 
his  own  solicitor  replaced  upon  the  record, — 

Held,  upon  motion  to  replace  his  own  solicitor,  that 
he  must  first  pay  the  costs  of  the  solicitor  to  the 
Suitors*  Fee  Fimd,  but  that  he  might  add  those  costs 
to  his  own  costs  of  suit. — Frampton  v.  Webb,  v.c.w. 
1018.-2  N.  R.  647. 

85.  Mortgagee — Tieo  iuits  for  same  object — Costs, — 
After  a  decree  had  been  made  in  an  administration  suit 
for  payment  of  the  testator's  debts,  a  mortgagee  filed  a 
bill  for  foreclosure.  Afterwards  he  obtained  payment 
of  his  debt  in  the  original  suit, — 

Held,  that  he  was  entitled  to  his  costs  in  the  fore- 
closure suit  on  moving  to  stay  all  proceedings. — Brooks- 
bank  V.  Higginbottom;  Bent  v.  Buckley,  M.B.  —  31 
Beav.  85. 

86.  Motion  to  commit — Bill  of  costs — Taxation — 
Qtns,  Ord.  xxiii.  r.  10,  xxix.,  r.  2. — Where  an  order 
obtained  by  a  client,  that  a  solicitor  should  deliver  his 
bill  of  costs,  had  been  served  on  the  solicitor  without 
the  indorsement  required  by  the  23rd  Cons.  Ord.  r.  10 
to  be  made  on  every  decree  or  order,  and  the  solicitor 
did  not  deliver  his  bill,  and  a  motion  was  then  made  by 
the  client  for  the  usual  four-day  order, — 

Held,  that  the  motion  was  irregular;  but  the  Court 
gave  the  client  leave  to  serve  the  first  order  again  with 
the  proper  indorsement. — Be  Bowen,  m.e.  607. — 9  Jur. 
N.S.  612. 

87.  Motion  to  dismiss. — Ernett  v.  Govett,  v.c.w.— 2 
N.  B.  486. 

88.  Motion  to  dismiss, — Semple  v.  Holland,  11.R. — 1 
N.  B.  604. 

89.  Motion  to  diemiss — Cone,  Ord,  xxxiii,  r,  10. — 
A  motion  by  a  defendant  to  dismiss  a  bill  for  want  of 
prosecution  was  refused  with  costs,  where  the  notice  of 
motion  was  served  before  the  time  fixed  by  the  33rd 
Cons.  Order,  r.  10,  after  which  a  defendant  might  move 
to  dismiss,  had  elapsed,  although  the  time  had  expired 
before  motion  came  on  to  be  heard. — Ponsardin  v. 
Stear,  m.r.  926.-2  N.B.476. 

90.  Motion  to  dismiss  —  Costs,  —  Wainwright  v. 
Sewell,  v.c.8.  560. 

91.  Motion  to  dismiss — Disclaiming  defendant — Costs, 
— A  plaintiff  in  a  foreclosure  suit  moved  to  dismiss  the 
bill  without  costs  against  a  defendant,  a  judgment 
creditor,  who  had  disclaimed  subsequently  to  the  insti- 
tution of  the  suit.  The  Court  refused  to  make  any 
order  as  to  costs  up  to  and  including  the  disclaimer, 
but  ordered  those  subsequent  thereto  to  be  paid  by  the 


83 


PvfLtilCC* 


CHANCERY  DIGEST. 


Practice. 


84 


plaintiff. — Ooming  ▼.  Monherry^  t.CB.  851. — 8  L.  T. 
N.  8.  681 ;  2  N.  R.  «84. 

92.  Motion,  to  dUmiis  —  IrregiUar  replicatioM. — 
Althoagh  a  replication  has  been  filed  irtegolarlj,  as 
when  a  plaintiff  is  in  contempt,  it  is  a  sufficient 
answer  to  a  motion  to  dismiss  for  want  of  prosecution 
BO  long  as  the  replication  remains  on  the  file. — Story  r. 
0.  3f,  IViUional  Asturanee  InveKtment  Aitociationf 
y.CW. — 8  L.  T.  N.  S.  684;  2  N.  R.  851. 

93.  Motion  to  dismUs — Motion  to  stay  proceedings — 
Cross  motion — Costs, — Where,  after  answer,  a  plaintiff 
moved  to  staj  all  proceedings  on  certain  terms,  and  a 
defendant  hj  a  cross-motion  moyed  to  dismiss  the  bill 
with  costs,  the  Court,  by  one  order  on  both  motions, 
made  the  costs  of  the  motion  costs  in  the  cause. 

When  dealing  with  the  costs  of  an  informal  motion 
to  stay  proceedings,  the  Court  will  not  wholly  disregard 
the  merits  of  the  suit. — The  Ventilation  and  Sanitary 
Improvement  Company  v.  £deUt en,  Y.c.a,  618. — 2  N.  R. 
63. 

94.  Motion  to  dismiss — Undertaking  to  proceed  at 
law. — ^A  plaintiff,  whose  cause  is  retained,  with  liberty 
to  bring  an  action,  is  not  entitled  to  wait  till  the 
forms  of  a  court  of  law  compel  him  to  go  on,  but  must 
proceed  with  his  action  with  reasonable  speed. — 
Arnold  T.  Thornton,  v.c.w.  62. — 7  L.  T.  N.  8.  349;  32 
L.  J.  Ch.  40;  9  Jur  N.  8.  436. 

95.  Motion  to  dismiss — Voluntary  answer. — A  defen- 
dant who  has  not  been  required  to  answer  an  amended 
bill  does  not,  by  filing  a  voluntary  answer,  prejudice 
his  right  to  dismiss  the  bill  for  want  of  prosecution. 
'^Weeks  Y.  Hetcard,  v.C.w.  79.-7  L.  T.  N.  8.  668. 

96.  yiew  trial — Mistaken  evidence — Distinction  be- 
tween old  and  new  styles. — Hughes  y.  Jones,  v.c.w. — 
1  N.  R.  124.    hj.—l  N.  R.  458. 

97.  Next  frieiid — Relationship  to  accounting  party 

not  in  itself  an  olyection, — S v.  S ,  v.c.K. — 

IN.  R.  384. 

98.  Parties — Railway  company. — ^Parties  deal  with 
a  railway  company  as  if  seised  in  fee,  and  the  purchase- 
money  being  paid  into  court,  a  petition  is  presented  for 
investment  and  payment  of  the  dividends  to  them, 
simply  stating  a  possession  of  twenty  years,  although 
facts  transpire  leading  to  the  conclusion  that  they  are 
mortgagees,  and  leaving  it  doubtful  whether  a  trust  in 
respect  of  such  mortgage  has  been  performed.  Order 
made,  and  the  fund  directed  to  be  carried  to  the  ac- 
count of  the  parties  entitled  to  the  lands  comprised 
in  the  mortgage,  without  prejudice  to  any  question, 
with  liberty  to  the  petitioner  or  any  person  to  apply  on 
the  usual  affidavit,  that  no  other  party  claimed  an 
interest  —  R^  The  Whitney  Railway  Company,  Ex 
parte  Cook,  V.c.K.  1015. 

99.  Payment  into  court — Investment  in  Consols — 
Service  of  petition  on  landowner. — Ex  parte  Carmarthen 
and  Cardigan  Railway  Company,  v.c.w. — 2  N.  R.  605. 

100.  Payment  into  court — Service — Trustee  Relief 
Act — Petition  for  payment  out  of  court — Service  on 
trustee-^  Question  decided  in  th^  Matter. — Where  the 
Court  has  decided  a  question  under  a  will,  upon  a  fund 
being  paid  into  court  Under  the  Trustee  Relief  Act, 
and  a  petition  is  presented  for  payment  out  of  court  of 
such  fund,  the  Court  will  dispense  with  service  upon 
the  trustee.— jBtf  I%omas*s  Will,  v.c.K.  276. 

101.  Payment  into  court — Copyholdt — Costs  qf  en- 
fratichisement. — ^Where  purchase-money  fo*  copyholds 
is  paid  into  court  under  5  &  6  WilL  4,  o.  69,  including 
the  value  of  the  lord's  interest,  the  wends  **  expenses 
attending  such  purchase  "  include  the  costs  of  the  en- 
ifftnchisement. — Re  Sir  T.  Matyon  Wilion'i  Estate, 
t.C.K.  712.— 8  L.  T.  N.  8.  418. 

102.  Payment  into  court — Rc4nrestmeni — Cmnmis- 
iioners  of  Public  Works — Costs  trf  taking  lands,  and  qf 
re-investment — Where  land  is  taken  under  an  Act  of 
Parliament,  providing  for  the  payment  into  court  in 


case  of  disability  of  any  corporation,  individual,  or 
trustees,  and  that  the  costs  of  all  purchases  from  time 
to  time  made  in  pursuance  of  such  Act  shall  be  paid, 
the  commissioners  having  power  under  the  Act  to  take 
the  lands,  siioh  costs  include  the  bests  of  the  ori- 
ginal taking,  as  well  as  the  costs  of  re-investment  in 
other  lands. — Ex  parte  2he  Viear  ef  St.  Sepulchre**, 
Re  The  Westminster  Bridge  Act,  1859,  V.C.K.  898. — 
82  L.  J.  Ch.  463. 

103.  Payment  into  court — Re-investm^nt — Gfsts. — 
The  corporation  of  London  were  empowered  by  the 
Acts  for  Rebuilding  London  Bridge  to  purchase  and  pull 
down  property  belonging  to  the  Fishmongers'  Company ; 
the  purchase-money  to  be  invested  and  applied  in  pur- 
chase of  other  property  upon  petition  by  the  Fishmon- 
gers' Company,  and  the  reasonable  oosts,  &c.,  of  such 
investments  to  be  paid  hj  the  corporation  out  of  the 
moneys  to  be  applied  for  the  purposes  of  the  Acts. 

Held,  that  unless  the  petitioners  were  shown  to  be 
exercishig  their  power  of  applying  for  a  re-investment 
vezatiously  and  unnecessarily,  the  Corporataon  must 
pay  the  costs  of  each  separate  re-investment,  however 
numerous  they  might  be. — Re  The  London  Bridge  Acts, 
Ex  parte  The  Fishmongers*  Company,  v.c.w.  81. — 7  L.  T. 
N.  8.  668;  1  N.  R.  85. 

104.  Payment  out  qf  court — Costs. — The  purchase- 
money  of  land  which  stood  limited  to  A.  for  life,  remain- 
der to  B.  in  fee,  was  paid  into  court.  A.  never  applied 
for  the  dividends.  A.'s  residuary  legatee  bequeathed 
the  residue  of  her  personal  estate  to  B.,  who  now  pre- 
sented a  petition  for  payment  out  of  court. 

In  the  absence  of  the  legal  personal  representative  of 
the  tenant  for  life,  the  Court  refused  to  order  payment 
of  the  dividends  accrued  during  his  life  to  petitioner. 

Where  an  Act  giving  compulsoiy  powers  to  purchase 
specifically  provides  for  payment  of  the  costs  of  re- 
investment, the  Court  will  not  exercise  its  general 
power  of  directing  payment  of  oosts. — Re  Acker's  Trusts, 
v.c.8.  182.— 7  L.  T.  N.  8.  525;  9  Jur.  N.  8. 224. 

106.  Payment  out  of  court — Eutid  standing  to  credit 
qf  the  cause — Jurisdiction  at  chamber^. — A  fund  stand- 
ing in  court  to  the  general  credit  of  the  cause  was  divi- 
sible among  eleven  children,  in  equal  shares,  on  their 
severally  attaining  twenty-one.  The  eldest  of  the 
children  attained  twenty-one,  and  presented  a  petition 
praying  payment  out  of  court  of  his  one-eleventh  part 
The  petition  also  prayed,  in  order  to  save  expense,  that 
there  might  be  liberty  to  apply  at  chambers  in  respect 
of  the  payment  of  the  income  and  corpus  of  the  remain- 
ing shares.  The  guardian  of  the  infant  children  was  a 
oo-petitioner. 

The  Master  of  the  Rolls  allowed  the  order  to  oontain 
the  liberty  to  apply  at  chambers  with  respect  to  the 
remaining  shares. — Winkworth  v.  Winkworth,  H.Bi  15. — 
7  L.  T.  N.  8.  303;  32  L.  J.  Ch.  40;  OJur.  N.  8.  61;  1 
N.  R.  6. 

106.  Payment  out  of  court — Disentailing  deed — 
Tenant  in  tail  in  gavelkind. — ^Two  tenants  in  tail  in 
gavelkind  having  become  entitled  to  a  sum  of  £964, 
petition  for  payment  out  to  them  without  executing  a 
disentailing  deed.  Application  refused,  on  the  ground 
that  the  Court  will  only  dispense  with  such  a  deed 
whete  the  sum  is  under  £200. — Re  Tylden*s  TVn$t^ 
v.c.K.  869. — 8  L.T.  N.  8.  631;  2  K.  R.  413. 

107.  Pa yinent  out  qf  court — Legal  personal  represen- 
tatives— Parties — I^ind  not  dealt  with  for  a  long  period. 
— ^When  a  fund  in  court  has  not  been  dealt  with  for 
many  years,  ^e  Court  will  not  order  it  to  be  paid  out 
to  the  legal  personal  representatives  of  the  claimants, 
but  raquires  the  persons  benefieiaUy  interested  in  it 
to  be  brought  before  the  Omxrt.-^Edwards  r.  Harvey, 
M.R.  880.— 7  L.  T.  N.  a  663}  9  Jur.  N.  8.  458. 

108.  Payment  4ut  of  oonrt^^Married  woman^Chsts. 
— iZff  Edmeades,  H.R.— 1  N.  R.  48. 

109.  Payment  out  of  dourt— Service  of  petitit  n.—Rc 
Beauclerk,  v.c.8.  203. 
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110.  Printed  answer — Schedule — Bill  printed  in 
schedule— Orders  of  Mareh,  1860. — ^A  bill  being  dia- 
missed,  another  is  filed,  asking  lor  no  answer,  and  the 
defendant  puts  in  a  rolontaiy  answer,  insisting  that 
the  first  bill  is  substantiallj  the  same  as  the  second, 
and  appends  a  printed  copy  of  it  to  his  answer  as  a  part 
of  tiie  schedule.  On  motion  to  take  such  answer  and 
schedule  off  the  file  for  irregularity  within  the  Orders 
of  March,  I860,— 

Held,  that  the  case  is  not  within  the  language  or  in- 
tention of  the  OidertL'-Wright  v.  Wilkin,y. CK,  253.— 
82  L.  J.  Ch.  227;  9  Jur.  N.  S.  195;  1  N.  R.  227. 

111.  Printed  answer —  Cbsls  of  revised  print  of  answer 
—  Orders  of  the  ^th  of  March,  1860. — Under  the  Orders 
of  the  6th  of  March,  1860,  a  defendant  is  not  entitled 
to  twopence  per  folio  for  revisihg  the  print  of  the 
answer  before  filing  it;  the  Orders  refer  to  swearin|^  a 
printed  and  not  a  written  answer,  ther^  being  no  print 
in  the  case  of  filing  a  written  answer  nntil  alter  it  has 
been  Awom  and  filed. 

A  defendant  is  not  entitled  under  the  Orders  of  the 
6th  of  March.  1860,  to  fourpence  per  folio,  printer's 
charges  for  the  printed  answer,  besides  the  printer's 
charge  for  printing,  the  intention  of  the  Orders  being 
to  compensate  the  defendant  in  the  case  of  so  few 
copies  being  required  as  to  cause  him  a  loss,  but  not  ap- 
plying to  a  case  where  the  printer's  bill  was  paid  as 
part  of  the  costs  by  the  plaintiff.  Motion  to  vary  the 
taxing-master's  certificate  disallowing  those  two  items 
refused  with  costs. — Attorney- General  v.  Etiieridge, 
V.C.K.  927. 

112.  Printed  bill — Omission  to  file — Ex  parte  appli^ 
cation^- Costs. — ^Where  the  fourteen  days  within  which 
a  printed  copy  of  the  bill  must  be  filed  under  Consoli- 
dated Order  ix.,  rule  4,  had  been  allowed  to  expire  by 
reason  of  forgetfnlness  and  pressure  of  business  on  the 
part  of  the  plaintiff's  solicitor,  the  Court  allowed  the 
written  copy  of  the  bill  to  be  restored,  and  a  printed 
copy  to  be  filed  nunc  pro  tune,  the  plaintiff  paying  the 
costs  of  the  application. 

Such  an  application  cannot  be  made  eat  parte. — Moss 
V.  Syers  (2),  V.C.K.  1047.— 2  N.  B.  572. 

112a.  Pro  confesso — Foreclosure — Cons.  Ord.wxii.  r, 
11,  15 — Trustee  defendant — Service  of  order  dispensed 
itith. — ^In  a  foreclosure  suit,  when  the  bill  had  been 
ordered  to  be  taken  pro  confesso  against  a  trustee  de- 
fendant, out  of  the  jurisdiction,  and  he  had  been  served 
with  the  order  without  the  notice  specifying  the  time 
within  which  he  must  appear  and  object,  as  required 
by  the  1 1th  rule  of  the  Cons.  Ord.  xxii.,  the  Court,  after 
the  lapse  of  three  years  from  the  decree,  upon  being 
satisfied  that  service  of  the  order  upon  him  was  tm- 
neoessary  altogetiier,  dispensed  wlt^  such  service,  and 
made  the  order  absolute. — Thurgood  v.  Cane,  m.b.  297. 
—7  L.  T.  N.  S.  708. 

113.  Pro  confesso — Cons.  Ords,  xxii.  r.  2fandxxxHi. 
r.  4. — Practice  as  to  taking  a  bill  pro  confesso,  where 
interrogatories  have  been  filed,  but  no  appearance  entered 
by  the  defendant. — Grover  Jf*  Baker  Sewing  Machine 
Company  r.  Millard,  v.c.w. — 8  Jur.  N.  S.  713. 

114.  Beceiver — Motion  to  attorn  or  stand  committed 
— Costs. — A  motion  is  made  that  a  tenant  may  attorn 
to  the  receiver  or  stand  committed,  and  notice  being 
bnly  served  on  the  tenant's  solicitor  at  his  request, 
stands  over,  and  he  does  not  subsequently  appear,  but 
personal  service  is  effected. 

Held,  that  the  receiver  is  not  entitled  to  his  costs. — 
WiUiam^  r.  Williams,  V.c.K.  635. 

115.  Behearing. — Where  the  decree  goes  beyond  what 
is  required,  the  right  to  a  rehearing  by  a  pfb^p^f^osd 
interests  are  affected  will  not  be  prejudiced  by  tb#  time 
for  rehearing  having  expired. —  Walmesley  v.  Ibxhall, 
L.J.  792.-8  L.  T.  N.  S.  559;  2  N.  R.  252. 

116.  Behearing. —  Cons.  Ord,  xxxi. — Bucheridge  v. 
JVhalleg,  L.C.— 2  N.  R.  404, 


117.  Ber^ioor — Appearance. — It  is  not  neoessaxy  to 
have  an  appearance  entered  to  an  order  for  revivor. — 
Hall  V.  Badcliffe,  V.C.W.— 2  Jo.  &  H.  765. 

118.  Bevivor — Costs. — ^A  defendant  having  died,  his 
executors  moved  that  the  plaintiff  should  revive  the 
suit  or  have  his  bUl  dismissed. 

Quitre,  whether  such  an  order  will  be  made,  but  if 
made  it  will  be  without  costs. — Cross  v.  Cross,  V.o.8. 
797.-2  N.  R.  351. 


119.  Bevivor — Death  of  sole  plaintiff  before  decree 
Order  to  revive — 15  4'  16  Vict.  e.  80,  *.  52. — Where  a 
sole  plaintiff  died  before  decree,  and  his  interest  in  the 
suit  was  represented  by  his  executors,  and  by  three  co- 
heiresses, one  of  whom  was  already  a  part^  to  the  suit 
as  defendant,  the  common  oider  to  revive  was  made 
at  the  instance  of  the  executors  and  the  co-heiresses 
other  than  the  co-heiress  who  was  a  defendant — Fatie 
V.  Bichards,  M.B.  524. — 1  N.  R.  568. 

120.  Bevivor — Devisee  of  sole  plaintiff.  —  A  de- 
vise by  a  sole  plaintiff  is  not  a  "transmission  of 
interest"  within  the  15  &  16  Vict.  c.  86,  s.  52.— Laurie 
r.  CW«A,1I.E.275.— 7  L.T.  N.  S.  662;  9  Jur.  N.  S.  463; 
1  N.  R.  255. 

121.  Bevivor — Lunacy  of  plaintiff — Committee, — 
Where  a  plaintiff  becomes  a  lunatic  before  decree, 
and  a  committee  has  been  appointed,  an  order  oif 
revivor  and   supplement  may  be  obtained,  under  15 

6  16  Vict.  c.  86,  s.  52,  for  the  purpose  of  joining  the 
committee  as  co-plaintiff. 

Hie  jurisdiction  to  make  such  an  order  is  in  Chan- 
cery, not  in  Lunacy. — Thnpson  r.  London  and  North- 
Western  Bailway  Company,  M.E.  &  L.J.  558. — 1  N.  R. 
562. 

122.  Sale  by  the  Court  —  Sub-contra^  within 
eight  days  from  confirmnti4>n  of  sale^Be-sale. — Pro- 
perty put  up  for  sale  under  an  order  of  Court 
was  Imocked  down  to  a  purchaser,  who,  before 
eight  days  from  the  date  of  the  certificate  ap- 
proving the  sale  had  expired,  agreed  to  assign  his  bar- 
gain for  £500.  On  finding  that  the  £500  would  be 
payable  to  the  estate  of  the  vendors,  he  abandoned  the 
agreement,  and  claimed  to  stand  as  purchaser  on  pay- 
ment by  himself  of  the  £500. 

The  Court  ordered  a  re-sale  on  terms. — Bs  Good- 
nin*s  Settled  Bstates,  v.c.S.  64.— 8  Jur.  N.  S.  1173; 

7  L.  T.  N.  S.  810;  82  L.  J.  Ch.  70;  1  N.  R.  46. 

123.  Sale  by  tlie  Court — Conduct. — Cohden  v.  May- 
nard,  v.c.w. — 1  N.  R.  354. 

124.  Sale  by  the  Court — Costs  of  purcliaser.  —  A 
purchaser  under  a  decree  of  the  Court  paid  his  pur- 
chase-money into  court,  subject  to  a  stop  order,  he  not 
having  yet  obtained  his  conveyance. 

Held,  that  he  was  entitled  to  his  costs  of  appearance 
when  the  cause  came  on  for  further  consideration. — 
Noble  V.  Stow  (2),  M.B. — 30  Beav.372. 

125.  SaU  under  26  #  26  Vict.  c.  lOS— Schedule  of 
considerable  length. — Be  Boper's  Estate,  v.c.w. — 2  N.  R. 
442. 

126.  Sale  under  25  Jfr  26  net.  c.  108  —  Service 
of  pet  it  {4m. — Where  a  petition  is  presented  for  the 
sanction  of  the  Court,  under  25  Sc  26  Vict.  e.  10%  s.  2, 
the  parties  interested  in  the  estate  should  be  sufficiently 
represented. — In  re  Brown'' s  Trust  Estate,  V.CB.  19. — 
7  L.  T.  N.  S.  340;  32  L.  J.  Ch.  275;  9  Jur.  N.  S.  849; 
1  N.  R.  13. 

127.  Sale  under  26  ^  26  Vict.  c.  \0%—Form  of 
order. — A  settlement  contained  the  ordinary  powers 
of  sale  and  granting  building  leases,  but  contained 
no  power  to  reserve  the  minerals  in  such  dispo- 
sitions. The  Court,  on  petition  under  the  26  Sc  26  Vict. 
c.  108,  gave  power  to  the  trustees  to  exercise  the  powers 
of  the  settlement,  with  a  reservation  of  the  minerals, 
without  reference  to  any  particular  sale. — Be  WUway*s 
Trusts,  V.C.W.— 32  L.  J.  Ch.  226;  1  N.  R.  460. 
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128.  Savbuf  motion. — Pottlcthwaite  v.  Travert^y.CA. 
—1  N.  R.  354. 

129.  Schedule — Proditrtion  of  dociftnents. —  Willftt 
V.  Miselton,  M.R.  (in  chambers) — 1  N.  R.  42. 

130.  Security  for  costs. — Cooper  v.  Purton^  v.c.W. 
—1  N.  R.  4G8. 

131.  Security  for  costs. — A  defendant,  before  moving 
that  the  plaintiff  be  ordered  to  give  securitiy  for  costs, 
is  bound  to  make  inquiries  of  the  plaintiff^s  solicitor  as 
to  the  plaintiff's  address,  a  refusal  by  the  solicitor  to 
give  such  information  being  a  material  reason  for  in- 
ducing the  Court  to  make  the  order. 

An  accidental  mistake  in  the  address  given  by  the 
plaintiff,  without  any  intention  to  mislead,  will  not  en- 
title a  defendant  to  security  for  costs,  especially  where 
the  plaintiff  has  a  fixed  place  of  residence  which 
might  have  been  obtained  from  the  solicitor  upon 
inquiry. — Kniyht  v.  Cory,  v.c.W.  254. — 7  L.  T.  N.  S. 
G18;  32  L.  J.  Ch.  127;  9  Jur.  N.  S.  481;  1  N.  R.  229. 

132.  Security  for  coxts — Cross  bill. — ^The  test  of  a 
cross  bill  is  that  it  is  a  simple  bill  of  defence  to  an 
existing  attack.  Where  a  bill  did  not  come  within  the 
definition,  security  for  costs  was  ordered,  the  plaintiff 
being  abroad. — Tynte  v.  Hodge,  v.c.W.  52. — 8  Jur.  N.  S. 
1226;  7  L.  T.  N.  S.  349;  2  Jo.  &  H.  692;  1  N.  R.  48. 

133.  Security  for  costs — Limited  company — 20  4*  21 
^^lct.  c,  14,  s.  24. — Where  a  bill  was  filed  on  behalf  of  a 
limited  company,  which  was  in  course  of  winding-up, 
to  impeach  certain  mortgage  securities,  on  the  ground 
that  they  were  executed  when  the  company  was  in  a 
state  of  hopeless  insolvency,  and  it  appeared  that  no 
assets  had  been  collected  under  the  winding-up,  and 
that  all  the  shareholders  whose  purchase  was  undisputed 
had  fully  paid  up  their  shares,  an  order  was  made,  on 
the  motion  of  the  defendants,  under  20  &  21  Vict.  c. 
14,  s.  24,  that  the  company  give  securit*y  for  costs. 

Caillaud's  Patent  Tannin{jf  Company  {Limited)  y. 
Caillaudf  26  Beav.  427,  questioned. — Southatnpton, 
Isle  of  Wiyht,  and  Portsmouth  Improved  Steam^hoat 
Company  v.  Pinnock,  M.B.  978. — 2  N.  R.  544. 

134.  Service — Extra  territorial  jurisdictian — Serving 
defendant  out  of  t?ie  jurisdiction. — Cockney  v.  Andersmi^ 
11  W.  R.  628,  has  made  no  alteration  in  the  practice  as 
to  suing  a  defendant  out  of  the  jurisdiction.  An  affi- 
davit, therefore,  stating  that  the  defendant  was  out  of 
the  jurisdiction  was  held  sufficient  without  any  further 
evidence  to  show  that  the  other  defendants  and  the 
subject-matter  of  the  suit  were  virithin  the  jurisdiction. 
— Curtiss  V.  Grant,  ii.E. — 9  Jur.  766. 

135.  Sendee — Irregularity — Affidavit. — A  defendant 
may  move  to  discharge  an  order  for  service  on  him 
abroad,  on  the  ground  of  irregularity,  without  filing 
any  affidavit  in  support  of  such  motion. — Tfie  National 
Provident  and  Investment  Association  v.  Carstairs,  M.R. 
866.-2  N.  R.  348. 

135a.  St'.rvice — Lands  Clauses  Act — Petition  for  re- 
investment — Fand  standing  to  credit  of  a  cause — Costs. 
— Where  a  fund  paid  into  court,  under  the  Lands 
Clauses  Act,  stands  to  the  credit  of  a  cause  as  well  as 
the  matter  of  the  Act,  all  parties  to  the  cause  must  be 
served  with  the  petition  for  re-investment. — Bradsham 
V.  Fane,  y.c.K.— 9  Jur.  N.  S.  166;  1  N.  R.  169. 

136.  Married wom-an — Separate  service. — Hicfiardson 
V.  De  Held,  M.R.— 1  N.  R.  4. 

137.  Service  out  of  the  jurisdiction — Notice  of  motion 
of  decree. — Consol.  Ord.  xxxiii.  r,  4. — Middleton  v. 
Chichester,  M.R.— 1  N.  R.  255. 

138.  Service  of  copy  of  the  bill — Parties  out  of  juris- 
diction.— A  bill,  charging  fraud  against  a  deceased  per- 
son, and  seeking  to  make  his  estate  liable,  had  been 
served  on  his  executors  out  of  the  jurisdiction.  The 
Court  refused  to  discharge  the  order  upon  their  affidavit 
that  they  had  not  proved  the  will  in  England,  and  that 
the  testator  was  domiciled  in  Scotland. — Tracey  v.  Smith, 
v.CS.  458.— 1  N.  R.  465. 


139.  Substituted  service. — Where  a  defendant  is 
abroad  to  avoid  process,  and  his  relatives  hold  commu- 
nication with  him  through  a  third  person,  the  Court 
will  order  substituted  service  upon  such  third  person. 
—Dicker  v.  Clarke,  V.C.K.  635.-8  L.  T.  N.  S.  379; 
9  Jur.  N.  S.  636. 

140.  Substituted  service  on  person  holding  power 
of  attorney. — Where  a  defendant  to  a  suit  out  of 
jurisdiction  is  a  party,  having  a  direct  interest 
in  the  subject-matter,  although  he  has  not  been 
heard  of  for  eight  years,  when  he  gave  a  special 
power  of  attorney  in  relation  to  the  matters  in  qnes- 
tion,  the  Court  ^idll  order  substituted  service  upon  his 
attorney,  allowing  time  according  to  the  distance  of  his 
last  known  place  of  address. — Barker  v.  Piele,  v.c.K, 
658. 

141.  Substituted  service  on  solicitor. — On  a  motion 
for  Bubstitnted  service  it  must  be  clearly  shown  that 
every  means  for  personal  service  has  i)een  exhausted; 
and  an  affidavit  omitting  to  state  application  to  effect 
service  at  the  last  known  places  of  addrees  held  insuffi- 
cient, although  the  party  sought  to  be  served  had  left 
such  addresses,  and  sent  no  reply  to  letters  directed 
there.— -Rrf  A  v.  Bush,  v.CK.  611 ;  9  Jur.  N.  a  430. 

142.  Substituted  service — Subpoena — Defendant  out 
of  the  jurisdiction. — ^Where  an  order  for  substitnted 
service  has  been  made  on  a  person  in  thia  country,  a 
defendant  being  out  of  the  jurisdiction,  the  person  on 
whom  the  order  is  served  is  not  to  be  considered  a  de- 
fendant. Whether  substitnted  service  is  the  same  as 
a  subpoena  under  the  old  practice — Quaere. — Dicier  r. 
Clarke,  v.c.K.,  766.-8  L.  T.  N.  S.  419,  681. 

143.  ShoH  cause — Affidavit  of  service — Order  of 
March,  15,  1860,  rulo  10. — Molesworth  v.  Snead,  v.cw. 
934.-2  N.  R.  612. 

144.  Specific  performance — Motion  for  reference  »f 
title. — It  is  not  the  practice  of  the  Court  to  direct  a 
reference  of  title  on  the  motion  of  the  defendant  in  a 
vendor's  suit  for  specific  performance. — Heed  v.  The 
Dom  Pedro  North  Del  Bey  Gold  Mining  Company 
(Limited),  V.C.B.— 8  L.  T.  N.  S.  601;  2  N.  R.  418.  L.J. 
985.— 2  N.  R.  473. 

146.  Stamps  —  Promissory  note  —  Ofmmon  Law 
Procedure  Act,  1854.  —  An  insufficiently  stamped 
promissory  note  cannot  be  restamped  by  the  registrar 
on  payment  of  the  difference  and  penalty,  notwith- 
standing the  Common  Law  Procedure  Act  (17  &  18 
Vict  c.  125),  s.  28. 

Whether  that  section  of  the  Common  Law  Proce- 
dure Act  applies  to  the  Chancery  courts — Quare. — Stub- 
bin  V.  Fisher,  V.c.W.— 7  L.  T.  N.  S.  63;  9  Jur.  N.  S.  38. 

146.  Staying  proceedings — Cost^. — Where  the  defen- 
dant does  not  consent,  or  his  consent  has  not  been 
asked,  to  having  the  costs  of  the  suit  disposed  of  when 
the  objects  of  t^e  suit  have  been  satisfied  before  the 
hearing,  the  plaintiff  cannot  stay  proceedings  upon 
motion,  and  make  defendant  pay  the  costs  of  suit. — 
Morgan  v.  Great  Eastern  Railway  Company,  V.C.W. 
662.— 8 L. T.N.  S.  270;  1  Hem.  &  MiU,  78;  2  N.  R.  60. 

147.  Staying  proceedings  —  Palatine  Court  —  Con- 
current jurisdiction. — Bradley  v.  Steffox.  Be  Yates^ 
L.C.— 1  N.  R.  221. 

148.  Stop  order. — Where  there  is  no  fund  in  court, 
and  no  order  for  bringing  any  fund  into  court,  the 
Court  will  not  entertain  a  petition  for  a  stop  order. — 
Wellesley  v.  Mornington,  v.CK.  17. — 7  L.  T.  N.  S.  590; 
1  N.  R.  13. 

149.  Stop  order — Judg^nent — Charging  order  at  law 
—1^2  Vict.  c.  110—3  4'  4  ricf.c.82.— Where  a  judg- 
ment creditor  has  got  a  charging  order  at  law  upcm 
the  interest  of  the  judgment  debtor  in  a  fund  in  this 
court,  a  stop  order  applied  for  in  the  usual  way  is  the 
proper  course,  and  an  order  niH  made  in  this  court, 
upon  a  petition  for  a  stop  order,  not  served  two  dear 
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days  before  the  applioatkm,  disoluurged  with  costs. — 
Jte  Nowell,  T.O.K.  896. 

150.  Stop  order — Order  nisly  ex  parte. — Where  a 
crediMfT  of  a  party  interested  in  a  fond  In  oonrt  obtains 
jndfme&t  and  an  order  absolute  at  law  to  attach  the 
fQBdi  this  Court  will,  cava  ea6  parte  appUoation  nnder 
the  1  Ic  2  Tiet.  o.  110,  and  8  ft  4  Vict.  e.  82,  make  an 
oidet  Mii,--Re  Jfawell,  T.CK.  658.-8  L.  T.  N.  S.  879; 
OJur.  N.  S.  512. 

151.  Supplemental  bill. — In  an  administoition  suit, 
before  an  <nd«r  on  furtiier  consideration,  two  children 
of  one  of  the  parties  are  bom,  who  are  interested  in  a 
fund  iihpounded  to  answer  oertain  liabilities,  but  are 
not  made  partiee^  and  the  soit  being  about  to  be  wound 
up,  it  is  sought  to  bring  those  children  before  the 
court  by  supplemental  order. 

Held»  that  a  supplemental  bill  must  be  filed. — Gar- 
rett V.  Lancefield,  v.c.K.  8C9. 

152*  Buj^lefnewtal  order — Detttk  of  tole  plaintiff, 
whose  emeeutors  refuse  to  revive. — ^After  replication  the 
sole  plaintiff  dies  intestate  as  to  real  estate,  but  learing 
penmialtj  by  will,  and  his  executors  refuse  to  reyive. 
The  defendant  then  moves  to  dismiss  unless  the  bill  is 
rerived  within  a  limited  period,  and  the  executors  ap- 
ply for  a  supplemental  <»der  under  the  15  k  16  Vict  c. 
86,  first  to  the  registrar,  as  of  oourse,  and  then  to  the 
Court  The  application  being  refused^  the  executors 
then  ask  leave  to  file  an  original  bill  in  the  nature  of 
a  supplemental  bill,  and  annex  it  to  the  original  bill 

Held,  that  the  Court  cannot  give  such  leave. —  TFri^A^ 
V.  WUHn,  v.CK.  861. 

158.  Time  ie  anetver — Production  of  documents  by 
plaintiff. — A  bill  for  an  aocount  against  an  agent  re- 
ferred to  accounts,  and  alleged  inaccuriacies  and  fraud. 
The  Court  refused  an  i^i^l^tion  for  time  to  answer 
until  the  plaintiff  had  produced  and  given  copies  of  the 
accounts  to  defendant. — Turnery,  JBurkenshare,  v.cs. 
851.— 8  L.  T.  N.  S.  569;  2  K.  R.  414. 

154.  Undertaking  as  to  damage^Injunetion. — A 
plaintiff  obtained  an  injunction  restrdning  the  defen- 
dant from  letting  a  house  to  any  petson  other  tiian  the 
plaintiff,  upon  th^  terms  of  giving  an  undertaking  as 
to  damages.  At  tiie  hearing  the  bill  was  dismisasd, 
but  without  oosta 

Upon  moti6tt  subsequently  by  the  defendant^  that 
the  damages  sustained  by  him  in  oonsequence  of  the 
injunction  might  be  assessed  and  paid  by  the  plain- 
tiff,— 

Held,  tiiat  as  the  plaintiff,  though  he  had  not  suc- 
ceeded at  the  hearing,  was  not  wrong  in  instituting 
the  mutf  the  Court  would  not  grant  an  inquiry  as  to 
damages,  the  loss  to  tiie  defendant  having  arisen,  not 
from  the  injunction,  but  from  the  pendency  of  the  liti- 
gation.— Bingley  v.  Marshall^  v.e.W*  1018. — S  N.  R.  546. 

155.  Vorying  order, — ^The  Court  will  not  vafy  an 
order  on  the  ground  tiiat  an  an^ority  which  was  dted 
when  the  case  was  heard  was  not  brought  prominently  to 
the  attention  of  the  Court. — Re  The  Viear  of  St.  S^hUr 
ehr$f  Be  The  Westminster  Bridge  Act,  1869,  v.c.K.  456. 

And  see  BAKKKin*TCt,  4, 6, 18, 27, 82,  84, 44,  06,  67, 

99,  103,  108;  IWUHCTfON,  20^  LAW  O^  PROPERTY 
AjtBlTDHSNt  Acn*;  LbABM  AKD  J^AtifeS  A<9T;  LtTHAf  IC, 
4—8,  12;  MORTOAGB,  8 — 6,  28;  t^ABTlTIOH;  PARtNER, 

7;  Patent,  4 — 10;  Railway  Compaky,  1;  Trustee 
Acmi;  WnrDINO^UP,  1, 16 — 18,  84—40,  48. 

PRBOATORT  TBUflT.— See  Will,  70,  71,  78. 

PRE-BMPTIOJT.— See  Trustee,  9. 

PRSHBRffifOS  8HABEB.— ^ffee  Joint  Stock  Company, 
18. 

PREMISES.— See  WlLt,  72. 

PRfiSS¥R£.— See  tAXATiov,  12. 

PRHXJJfPnON.-^'-See  Btidbnor,  I,  4}    IitMiTATiws, 
Statute  07,  1 ;  SCerger;  Parent  and  Child. 


PRINTED  ANSWER.— See  Practice,  110,  111. 

PRINTED  BILL.— See  Practicb,  112. 

PRIORITY. — See  Administration,  5;  Bill  op  Sale; 
Executor,  5;  Friendly  Society,  2;  Joint  Stock 
Company,  6,  7;  Judgment,  2;  Mortoaqe,  5, 19 — 22; 
Principal  and  Surety,  4;  Will,  12, 17. 

PRINCIPAL  AND  AGENT:— 

1.  Account. — A  bill  by  an  agent  against  his  prliioi- 
pal  for  an  aooount  and  commission  was  sustained, 
although  the  receipts  and  payments  were  only  on  one 
side;  because  from  the  terms  of  the  agreement  H  was 
impossible  for  the  agent  to  know  the  particulars  of  the 
receipts  by  the  principal — Smith  t.  Leveauw,  T.C.W. — 
1  Hem.  6c  MilL  128t  2  N.  R.  267. 

2.  Account — Jkrlsdietion. — An  agent  may  maintain 
a  bill  for  an  aooount  against  his  principaL 

Although,  in  genetal,  relief  in  matters  of  unilateral 
aooount  is  the  subject  of  an  action  at  law,  the  courts 
of  law  and  equity  hare  ooncurrent  jurisdiction  in  such 
matters;  and  where  it  appeared  that  the  evidence 
necessary  to  taking  a  unilateral  aooount  was  in  the 
possession  of  the  defendant,  it  was  held  on  demurrer 
that  tlie  plaintiff  was  entitled  to  an  aooount  in  equity. 
— Shepard  t.  Broren,  Y.cs.  162.— 7  L.  T.  N.  a  499;  9 
Jur.N.S.196|  IN.R.  162. 

8.  Overseers  of  parish — Collector  of  rates — LiaMvty 
to  account  to  sttccessors  in  office — Metropolitan  Local 
Management  Act — $9ettled  account — Surcharge — O^sts, 
— ^The  orerseers  and  churchwardens  of  a  parish  within 
the  metropolis  filed  a  bill  against  the  defendant,  who 
had  been  appointed  oolleetor  of  rates  by  the  plaintiffs* 
predecessors  in  offloe,  but  who  had  ceased  to  be  such 
collector  prior  to  the  succession  to  office  of  the  plain- 
tiffs, praying  an  aocount  of  the  rates  ooUected  hj  the 
defendant,  and  the  delirery  up  of  oertain  rate-books  in 
his  possession.  The  defendant's  defence  to  the  suit 
was — first,  that  he  had  never  been  employed  as  the 
agent  of  ^e  plaintiffs,  and  therefbre  was  not  liable  to 
account  to  tiiem;  and  seoondly,  that  he  had  already 
accounted  to  his  employers,  the  plaintiffs'  predecessors 
in  office. 

Held,  that  the  defendant  was  liable  to  account  to  the 
plaintiffs  for  the  rates  received  by  him,  and  that  al- 
though the  plaintiffs  could  not  open  any  aocount  settled 
between  the  defendMit  and  their  predeoessors  in  offioe» 
they  were  at  liberty  to  surcharge  and  falsify  the  same. 

The  Court  directed  that  in  taking  t^e  accounts  the 
defendant  was  to  have  all  just  allowanoes,  but  that  he 
must  pay  the  costs  of  the  suit  up  to  and  including  the 
hearing.— i&/tor  v.  Griffin,  M.R.  683.-8  L  T.  N.  S.  280; 
9Jur.N.S.612. 

PRINCIPAL  AND  SURETY:— 

1.  Loss  of  collateral  security — Discharge  of  surety, 
— ^A  surety  being  entitled  to  all  collateral  securities,  the 
creditor  is  bound  to  preserve  them,  and  if  through  hit 
negligence  they  are  lost,  the  surety  is  discharged. — 
Strange  v.  Iboks,  V.CS.  983.-2  N.  R.  607. 

2.  Guarantee — Surety*s  right  to  proportion  of  dim* 
dend  recovered  from  prineipaVs  estate — Distinct  equity 
tuft  lost  hyfaiting  to  plead  it  at  law. — ^A  guarantee  for 
a  fixed  sum  was  given  by  the  plaintiff  to  a  banking 
company  to  secure  advances  made  to  A.  The  bank 
advanced  a  larger  smm  to  A.,  and  on  his  death  proved 
against  his  estate  in  an  administration  suit  ioft  the 
amount,  and  received  dividends  thereupon.  Afterwards 
the  bank  btought  an  action  at  law  against  the  plaintiff, 
and  recovered  the  amount  of  the  guarantee.  The 
plaintiff,  when  Uie  action  was  brought^  did  not  know  of 
the  receipt  of  dividends  by  the  Imnk,  and  the  same 
were  not  wholly  received  till  afterwards. 

Held,  that  the  plaintiff  was  entitled  in  equity  to  the 
dividends  received,  in  the  proi)ortion  which  the  sum 
guaranteed  bOf«  to  the  whole  debt  proved;  and  that, 
under  the  circumstances,  the  plaintiff  had  uol  loet  this 
equity  by  omitting  to  raise  the  same  defenoe  at  law.^* 
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Thornton  v.  McKewan,  v.c.W.  140. — 82  L.  J.  Ch.  69;  1 
N.  R.  16. 

3.  Paym-ent  by  mrety — Equitable  mortgage — J/ar- 
r'ud  woman — Parties. — A  surety  guaranteed  that  cer- 
tain deeds  which  had  been  deposited  by  his  principal 
with  a  bank,  as  security  for  the  amount  then  due,  or 
thereafter  to  become  due  from  him  to  the  bank,  so  that 
the  whole  should  not  exceed  £2,000,  were  good  for  the 
amount  of  the  arrangement  with  him,  otherwise  he 
(the  surety)  would  guarantee  the  same.  Afterwards, 
when  the  principal  was  indebted  to  the  bank  in  the 
amount  of  £4,000,  the  surety  paid  them  £3,000,  and 
reoeived  back  the  guarantee,  his  object  being,  according 
to  his  own  statement,  to  liquidate  his  own  engagement, 
and  to  reduce  the  debt  of  the  principaL 

Held,  that  the  security  was  not  thereby  redeemed. 

A  married  woman  is  not  a  necessary  party  to  a  suit 
respecting  her  husband's  interest  in  real  estate  to 
which  he  is  entitled  in  her  right. — Wavgh  v.  Wren^  L.c. 
244.-7  L.  T.  N.  S.  612;  9  Jur.  N.  S.  3G5;  1  N.  R.  142. 

4.  First  and  second  mortgagee — Priority, — ^The  equity 
of  a  surety,  on  paying  off  the  creditor,  to  the  benefit  of 
the  security,  is  not  shut  out  by  a  second  mortgage 
executed  in  the  meantime  by  the  principal  debtor  to  a 
person  who  took  with  notice  of,  and  subject  to,  the 
first  mortgage;  and  the  second  mortgagee  is  not  placed 
in  any  better  position  by  the  conveyance  to  him  of  the 
legal  estate  by  the  first  mortgagee  on  being  paid  off. 
nor  by  the  circumstance  that  the  surety,  at  tiie  date  of 
the  first  mortgage,  and  at  the  time  of  its  being  paid  off, 
was  indebted  to  the  principal  debtor. — Drew  v.  Lockett, 

5.  Sale-moneys  of  officer*s  commission — Lien — Appro- 
priation, — Plaintifb  became  security  for  £800  advanced 
to  P.,  an  officer  in  the  army,  who  at  the  same  time 
verbally  agreed  to  indemnify  them  out  of  the  sale- 
moneys  of  his  commission  if  he  should  sell  out.  On 
selling  out,  P.  drew  bills  on  C.  &  Co.,  and  requested 
them  to  meet  the  same  out  of  the  sale-moneys  when 
paid  into  their  hands.  Subsequently  plaintiffs  heard 
of  the  sale,  and  gave  notice  of  their  claim  to  C.  &  Go. 

Held,  that  plaintiffs  had  a  prior  lien  on  the  fund, 
and  injunction  granted  against  0.  &  Co. — Marsh  v. 
Peaoocke,  v.c.8.  277.-9  L.  T.  N.  S.  414. 

PRISON  ADJUDICATION.— See  Bankbuptct,  41,  42. 

PRISONER.— See  Bankbuptct,  9. 

PRIVILEGE   OP    PARLIAMENT. -See    Bankruptcy, 
4,6. 

PRIVILEGED    COMMUNICATION.— See    Documents, 
6;  Soucitob,  7,  8. 

PRIZE  MEDAL.— See  Trade  Mark,  8. 

PRO  CONFESSO.—See  Practice,  112,  118. 

PROBATE.— See  Husband  and  Wife,  13;  Will,  89. 

PROBATE  COURT. — See  Judgment,  1. 

PROFESSIONAL  REMUNERATION.— See  Solicitor,  9. 

PROFESSIONAL  SINGER.— See  Bankruptcy,  60. 

PROOF  OF  DEBTS.— See   Bankruptcy,  46—60,  134; 
Joint  Stock  Company,  9;  Winding-up,  25. 

PROVINCIAL  DIRECTOR.— See  Winding-up,  11. 

PUBLIC  WORKS.— See  Injunction,  16 — 19;  Practice, 
102, 103. 

PUBLIC  ROAD.— See  Railway  Company,  7. 

PUBLICATION  OF  BANNS.— See  Church,  1. 

PURCHASE    OF    BUSINESS    BY    COMPANY.  —  See 
Winding-up,  20,  21. 

PURCHASE  OF  SHARES  BY  COMPANY.— See  Wind- 
ing-up, 12,  13. 

PURCHASE-MONEY.— See    CoNVBBSiOK,    3;    Vendor 

AND  PURCHABER,  22,  23. 


RAILWAY  COMPANY:— 

1.  Abandoned  undertaking — Practice — Costs — Soli- 
citor,— ^Where  a  company  is  projected  for  the  oon- 
stmction  of  a  railway,  but  only  a  small  part  of  the 
scheme  is  ultimately  sanctioned  by  Parliament,  the 
costs  of  the  solicitor  of  the  company,  of  and  relaAin^ 
to  the  entire  scheme  as  originally  projected,  are  costo 
of  obtaining  and  passing  the  Act,  and  preparmkny 
thereto,  and  are  payable  by  the  company  aooOTdiiigrly. 
^Pe  Tilleard,  LJ.  764.-8  L.  T.  N.  S.  687. 

2.  Carrier — Refusal  to  deliver  goods, — ^The  dedsion 
of  Vice-Chanoellor  Staart,  oTermling  demnrrer  reported 
10  W.  R.  729,  afltoied  without  prejudice  to  any  quee- 
tion  at  the  hearing. — Baxendale  v.  West  Midland  hait- 
way  Company,  L.C.  8  Jur.  N.  S.  1168;  7  L.  T.  N.  a  297. 

8.  Minerals — Right  to  support. — ^A  railway  company 
is  entitled  to  the  vertical  and  lateral  supports  of  tli^ 
adjoining  lands  of  the  proprietor  from  whom  the  lands 
or  easements  required  for  the  railway  was  purchaeed; 
and  such  proprietor  is  not  at  liberty  to  work  the  mine- 
rals adjoining  the  railway  in  sudi  a  way  as  to  caaae 
damage  to  it. 

In  the  absence  of  statutory  proyisions  the  proprietor 
has  no  right  to  compel  the  railway  company  to  purchase 
the  minerals  under  or  adjoining  tiieir  line. — The  North- 
Eastern  Railway  Company  t.  Orossland,  v.c.w. — 3  Joh. 
&  Hem.  666.  lj.  88.-7  L.  T.  N.  8.  766;  82  L.  J.  Oh. 
868;  1  N.  R.  72. 

4.  Railway  contract — Property  in  plant,  J^c, — Right 
of  creditors  of  company  to  take  in  execution, — By  a 
contract  between  a  railway  company  and  a  oontractOT, 
it  was  stipulated  tiiat  plant  and  material,  when  placed 
by  the  latter  upon  the  land  of  the  company,  should 
immediately  become  the  absolute  propert^^  of  the  ccmi- 
pany,  and  tiiat  the  contractor  should  hare  no  propeti/ 
therein,  but  that  upon  due  completion  of  the  works  the 
plant  and  unconsumed  material  should  be  g^yen  by 
the  company  to  him  as  part  consideration  for  perform- 
ance of  the  contract. 

Held,  that  the  company  had  no  such  property  in  tiie 
plant  and  material  as  to  entitle  its  creditotB  to  take 
the  same  in  execution. — Beeston  ▼.  Marriott,  y.c.a. 
896.-8  L.  T.  N.  S.  690;  2  N.  R.  487. 

6.  Railway  Clauses  Aeti^Jt9  Vict,  c,  20),  seetidm  13 
— •*  Accordingly  '* — Deposited  plans — Bridge  over  road, 
— ^The  13th  section  of  the  Railways  Clauses  Act  pro> 
rides  that  **  where  it  is  intended  to  cany  a  railway 
on  an  arch  or  by  yiaduct,  as  marked  on  the  plans,  the 
same  shall  be  made  accordingly.*' 

Held,  that  the  word  "  accordingly  "  means  aoooiding 
to  the  plans,  and  that  the  company  must  not  deriate 
from  them." — Attorney- General  y.  Tewkesbmy  and 
Malvern  Railway  Company,  y.c.8. — 82  L.  J.  Ch.  482; 
8  L.  T.  N.  S.  196;  9  Jur.  N.  S.  618.  LJ.— 33  L.  J.  Ch. 
482;  8L.T.  N.  &682. 

6.  Railway  Clauses  Act,  sections  16  and  16 — De- 
posited plans — Limits  of  deviation, — ^A  railway  ocnnpany 
gaye  notice  to  the  plaintiff  to  take  a  field  belonging  to 
him,  which  was  partly  within  and  partly  beyond  the 
limits  of  deyiation;  but  that  part  only  which  was 
within  the  limit  was  laid  down  in  the  deposited  plans. 

Held,  that  the  company  had  no  power  to  take  the  field 
without  the  plaintiff's  consent. — Wrigley  y.  Lancashire 
and  Yorkshire  Railway  Company,  y.c.8. — 8  L.  T.  N.  a 
267;  9  Jur.  N.  S.  710. 

7.  Railway  Clauses  Act,  section  16 — I^Mio  road. — 
Under  the  16th  section  of  the  Railway  Glanns  Con- 
solidation Act,  a  railway  company  has  power  to  diyoct  a 
public  road  permanently,  and  not  merely  for  the  tem- 
porary purpose  of  constructing  their  railway. — Phillips 
y.  London,  Brighton,  and  South  Coast  Railway  Com- 
pany, v.CA— 7  L.  T.  N.  S.  668;  9  Jur.  N.  a  848. 

8.  Specific  pcfformanee — Jurisdiction, — ^VHiere  a  no- 
tice by  a  railway  company  to  take  lands  for  their 
undertaking  has  been  followed  by  an  award  fixing  the 
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amount  of  pnichase  and  oompensation  money,  the 
Ck>art  has  jurisdiction,  upon  a  bUl  by  the  landowner, 
to  compel  the  company  to  complete  the  purchase. — 
Moioti  y.  The  Stokes  Bay  Pier  and  Railway  Company, 
v.c.W.  80.— 82  L.  J.  Ch.  110;  1  N.  R.  84. 

9.  Specific  performance — Poue$non  under  an  ayred' 
ment — Motion  to  pay  balance  into  court — Injunction. — 
A  railway  company  take  lands,  and  the  price  is  settled 
by  arbitration,  but  not  under  the  Act;  and  it  appear- 
ing that  a  good  title  cannot  be  made,  an  arrangement 
is  made  under  which  the  company  pay  a  part  of  the 
purchase-money,  and  are  let  into  possession.  Nothing 
further  being  done,  the  vendors,  refusing  anything 
but  a  personal  indemnity,  file  a  bill  for  specific  perform- 
anoe;  and  after  time  for  answering  is  past,  and  no 
answer  put  in,  more  to  pay  the  balance  of  the  pur- 
chase-money into  court,  and  to  restrain  the  company 
from  using  the  land  or  retaining  possession. 

Motion  refused  with  costs. — Cuppt  y.  The  Norwich 
and  Spalding  Railway  Company,  v.c.K.  657. — 9  Jur. 
N.  S.  035;  2N.  E.51. 

10.  Tenant  for  life — CotU — Preparation  of  petition, 
— Ex  parte  Lord   Broke.    Re    Wilts,  Somerset,   and 
Weymouth     Railway    Company.      Re    South    Devon 
Railway  Company.    Re  Cornwall  Railway  Company. 
— V.CW.  605.— 1  N.  R.  568. 

11.  Ultra  yires — Illegal  contract. — Clauses  in  a 
traffic  agreement  entered  into  in  1859  by  the  directors 
of  two  railway  companies  under  their  common  seal,  by 
which  the  directors  of  company  A.  coyenant  in  effect 
— Ist,  that  they  will  not  oppose  an  application  to  Par- 
liament by  company  B.  for  an  extension  of  their  line; 
2ndly,  that  company  A.  will  use'  their  utmost  endea- 
vours to  ensure  the  success  of  such  application,  and  in 
order  thereto  will  provide  one-third  of  the  subscription 
contract,  and  one-third  of  the  deposit  required  by  Par- 
liament; and  3rdly,  that  if  company  B.  should,  before 
the  end  of  1862,  succeed  in  obtaining  the  extension 
lines,  the  conditions  Qontained  in  the  agreement  should 
apply  to  every  such  extension  in  like  manner  as  if  they 
were  repeated  in  the  agreement  in  reference  to  every 
such  extension  —  are  ultra  vires,  and  cannot  be  en- 
forced against  the  dissentient  shareholders  of  com- 
pany A.  y 

Such  dissentient  shareholders'are  entitled  to  file  their 
bill  for  the  purpose  of  being  relieved  from  those  clauses 
of  the  agreement  which  are  ultra  vires,  and  they  will 
not  be  precluded  from  obtaining  that  relief  by  the  cir- 
cumstance that  the  agreement  contains  other  clauses 
to  which  the  directors  have  power  to  bind  their  share- 
holders, and  which  are  not  impeached  by  the  bill. — 
Maunsell  v.  The  Midland  Great  Western  {Ireland) 
Railway  Company,  V.C.W.  768. — 8  L.  T.  N.  S.  347;  9  Jur. 
N.  S.  660;  1  Hem.  &  MilL  130;  1  N.  B.  614;  2  N.  B. 
268. 

12.  Ultra  vires — Shares  in  another  undertaking. — 
A  railway  company  (A.)  was  authorised  by  Act  of  Par- 
liament to  subscribe  for  shares  not  exceeding  a  given 
amount  in  the  undertaking  of  B.,  another  railway 
company.  These  shares  were  registered  in  the  names 
of  certain  persons  nominated  by  the  company,  but  the 
company  were  always  acknowledged  and  treated  as  the 
real  owners  of  the  shares,  received  by  their  secretary 
the  notices,  and  paid  the  calls. 

Company  B.  were  subsequently  authorised  to  increase 
their  capital  by  the  creation  of  new  shares,  to  be  sub- 
scribed for  rateably  by  the  registered  proprietors  of 
ordinary  shares. 

Company  A.  and  their  nominees,  as  co-plaintiffs, 
having  filed  their  bill  for  an  allotment  of  a  rateable 
proportion  of  these  new  shares  "to  the  company  or 
their  nominees,'' — 

Demurrer  allowed  on  the  ground  that  the  claim  by 
the  company  was  uUra  vires,  and  that  the  bill,  which 
throughout  alleged  that  the  original  shares  belonged  to 
the  company,  and  were  held  by  the  nominees  as  mere  •. 


agents,  could  not  be  treated  as  the  bill  of  the  nominees 
to  have  the  new  shares  allotted  to  themselves.— ^jT^ 
Great  Western  Railway  Company  and  Others  v.  The 
Metropolitan  Railway  Company,  v.cw.  481. — 32  L.  J. 
Ch.  382;  1  N.  B.  551. 

13.  Ultra  vires — Shares  in  another  undertaking. — 
Although  one  railway  company  cannot  hold  shares  in 
another  without  special  power  for  that  purpose,  yet  it 
does  not  follow  that  if  one  company  is  authorised  to 
hold  shares  to  a  limited  amount  in  another  company, 
it  is  not  entitled  to  any  incidental  benefit  which  may 
accrue  to  the  holders  of  such  shares  by  the  allotment 
of  additional  shares. — Tlie  Great  Western  Railway 
Company  v.  The  Metropolitan  Railway  Company,  "LJ, 
706.— 32  L.  J.  Ch.  382;  9  Jur.  N.  S.  562;  8  L.  T.  N.  S. 
556;  2  N.  B.  209. 

And  see  Appointment  ;  Conyebsiok,  3 ;  Joint 
Stock  Company;  Lands  Clauses  Act;  Practice, 
98;  Specific  Pebformance,  7, 13 — 15;  Winding-up. 

BASH    AXD     HAZABDOUS    SPECULATION.  —  See 
Bankruptcy,  61. 

BEAL  AND  PEBSONAL  ESTATE.— See  Conversion 
2;  Will,  20,  97. 

BECEIVEB:— 

1.  Receiver's  accounts — Penalties  of  neglect. — ^VHiere 
a  receiver  n^lects  to  pass  his  accounts,  according  to  an 
order  made  in  the  cause,  he  will  be  disallowed  his  pound- 
age, and  be  charged  £5  per  oent.  on  the  balances 
during  the  time  they  are  in  his  hands. — Bristowe  v. 
Needham,  v.c.K.  (in  chambers)  926.-8  L.  T.  N.  S.  652. 

2.  Landlord  and  tenant — Landlord's  riglit  to  dis- 
train — Sale  by  receiver  of  chattels  after  claim  for  rent 
— lAen. — Where  a  receiver  is  appointed  of  leaseholds, 
and  the  landlord  gives  him  notice  of  a  claim  for  rent, 
but  takes  no  other  step,  and  the  receiver  sells  the  fur- 
niture, &c.,  the  landlord  has  no  lien  on  the  proceeds 
of  the  sale  in  priority  to  other  creditors. 

Where  a  receiver  has  been  appointed  of  leaseholds, 
and  the  landlord  has  a  claim  for  rent,  the  Court  will 
give  him  authority  to  distrain,  notwithstanding  the 
presence  of  the  receiver;  but  where  the  receiver  sells 
chattels,  and  the  landlord  makes  no  previous  applica- 
tion to  the  Court,  he  has  no  lien  on  the  proceeds  of  the 
sale. 

Where  there  is  no  receiver,  and  the  executor  sells,  the 
landlord  will  equally  lose  his  right  to  priority  by  not 
exerdsing  his  right  of  distress. — Re  Sutton,  Sutton  r. 
Rees,  V.CK.  413.— 9  Jur.  N.  S.  461;  8  L.  T.  N.  S.  848; 
82  L.  J.  Ch.  437;  1  N.B.  464. 

3.  Mortgage — Legal  estate. — A  brother  and  sister 
joined  in  conveying  their  several  estates  to  a  mort- 
gagee, with  a  proviso  that  the  sister's  estate  was  not  to 
be  resorted  to  until  the  brother's  was  found  to  be  in- 
sufficient. The  brother's  estate  was  subject  to  prior 
mortgages,  and  was  believed  to  be  insufficient.  A  bill 
having  been  filed  to  foreclose  the  sister's  estate, — 

Held,  that,  under  the  circumstances,  the  plainti£F, 
although  he  had  the  legal  estate  as  first  mortgagee, 
was  entitled  to  a  receiver. — Acland  v.  Chavener,  M3.—- 
32  L.  J.  Ch.  474;  1  N.  B.  119. 

4.  Equitable  mortgage — Relirf  at  the  hearing, — 
Primft  fade  case  to  secure  the  rents,  —  In  a  suit  to 
establish  an  alleged  equitable  mortgage  by  deposit 
of  deeds,  if  the  Court  is  satisfied  as  to  the  deposit^ 
it  will,  for  the  purposes  of  a  motion  for  a  receiver  by 
the  plaintiff,  assume  the  probability  that  such  deposit 
was  made  for  an  advance  of  money,  and  that  the 
plaintiff  may  be  entitled  to  some  relief  at  the  hearing, 
and  make  an  order  for  a  receiver. — Bodger  r,  Bodger  (2), 

V.CK.  160. 

5.  Tenancy  in  common, — Ramsden  v.  Ihirthrop,  y.C.9. 
—1  N.  B.  889. 

And  see  Mortoaqe,  23;  Practice,  82, 114;  Soli- 
citor, 6. 
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RBOTTAL.— See  Covenant;  Skttlement,  12;  Wii«l»  46. 
RBCmFIOATION.  —  See  CJovbnant;    Mistake,  1,  2; 

MOBTOAOE,  7;  VOLtTNTABT  SETTLEMENT,  5. 

REDEMPTION— EQUITY    OP    REDEMPTION.  —  See 
MOBTOAOE,  3,  4,  23,  27. 

BE- ENTRY.— See  Specific  Psbfobiiance,  9. 

REPERBNOB,  GIPT  BY.— See  Will,  74,  97. 

REGISTRATION.— See   Bankruptcy,  74,  75,  77—79; 
Winding-up,  9, 14,  23,  25,  46. 

RE-HEARING. — See  Bankruptcy,  68, 62;  Executor,  2; 
Practice,  115, 116. 

REINVESTMENT.— See  Lands  Clauses  Act,  5—12; 
PRAcrnoE,  102, 103,  135a. 

RELEASE:— 

Mistake — Legacy, — A  testator  gare  legacies  of  £2,000 
each  to  the  plaintiflP  and  her  sister.  The  ezeoutors 
informed  the  plaintiff  that  the  estate  was  insoffloient 
to  pay  the  legacies  in  fall,  and  that  it  consisted  only  of 
£1,750.  The  plaintiff  accordingly  accepted  half  that 
sum,  and  executed  a  release  of  all  claims.  Afterwards 
a  further  snm  of  £2,000  was  disooTered  belonging  to 
the  estate. 

Held,  that  the  plaintiff  was  not  precluded  by  the 
release  from  claiming  a  share  of  this  further  sum. — 
AwtnyiMnUy  M.B. — 31  Bear.  310. 

And  see  Specific  Pebformance,  8;  Tbubtes,  8. 

RELEASE  FROM  CUSTODY.— See  Bankbuptct,  24, 
82—86, 115—121. 

REMOTENESS.— See  Will,  19,  75—77,  97. 

RENEWABLE  LEASEHOLDS.—  See  Lease. 

RBNT-OHARGE. — See  Income  Tax;  Vendor  and  Pub- 
chaser,  8. 

REPAIRS. — See  Specific  Performance,  2. 

REPLICATION.— See  Practice,  92. 

REPRESENTATION.- See  Practice,  54, 107;  Trustee 
Act,  8. 

REPUBLICATION  OF  WILL.— See  Will,  36. 

REPUTED  OWNERSHIP.— See  Bankruptcy,  128. 

RESCINDING  CONTRACT.— See  Vendor  and  Pur- 
chaser, 9,  16,  21. 

RESIDUARY  GIFT.— See  Will,  68,  69,  78,  79. 

RB8TRAINT  ON  ANTICIPATION.— See  Husband  and 
Wive,  19. 

RESTRAINT  OF  TRADE.— See  COVENANT;  Htjunc- 
TION,  6,  7. 

REVERSION  —  REVERSIONARY  INTEREST.  —  See 
DEED;  Husband  and  Wife,  12, 19;  Settlement,  4; 
Vendor  and  Pxtrchaser,  11,  20. 

REVIVOR^— See  Pbactiob,  117—121, 162. 

REVOCATION.— 49ee  Voluntabt  Settlement,  1 ;  Will, 
80. 

ROYALTY.— See  Patent,  1,  8. 

SALE.— See  Fbiendly  Socibtt,  1;  Mobtgaoe,  6,  18, 
24— 27 1  Pabtition,  2,  3,  5;  Rbceivbb,  2. 

BALB  BY  OOURT.— See  Pbaoticb,  122, 127. 

SATISFACTION.— See  Settlement,  9. 

SAVING  MOTION.— See  Practice,  128. 

SCHEDULE.— See  Pbactioe,  110,  125,  129. 

SCIRE  FACIAS,— nee  Patent,  10. 

SCOTCH  CONTRACT.— See  Jubisdiction,  5. 

SCOTCH  SETTLEMENT.— See  Poweb,  4. 

SCOTCH  SEQUEOTRATION.— See  Bankruptcy,  43. 

SECURITY  FOR  COST^— See  Pbacticb,  130—183. 

SEPARATION  DEED.--See  Settlement  6 


SEPARATE  APPEARANCR— See  PBAcmos,  S|  Tbub- 

TEE,  10. 

SEPARATE  USE— SEPARATE  ESTATE.— See  Bus- 
band  and  Wife,  19 — 23;  Pleaddto,  14;  Pbacttice, 

81;  Settlement,  5;  Tbustbb,  18;  Will,  49. 

SERVICE— SUBSTITUTED  SERVICE.— See  JTvbibdic. 
TION,  5,  6;  PBAcmCB, 99, 100, 109, 113, 198, 134 — 148; 
WiNDlNO-UP,  19,  88 — 40. 

SET-OFF. — See  Administbation,  6;  Judgment,  2. 

SETTING  ASIDE  TRANSACTION.— See  Fraud,  2; 
Mistake,  3,  4;  Voluntaby  Settlement,  6. 

SETTLEMENT:— 

1.  Agreement  hy  letter  hefore  marriage, — "Prerioaaij 
to  the  marriagfe  between  the  plaintiff  and  the  defen- 
dant, the  defendant  wrote  a  letter  to  the  plaintiff'a 
mother,  promising  that  if  the  plaintiff  beeame  his  wife 
and  was  entitled  to  an  j  proper  ty  it  should  be  settled 
nponher.  The  mother  aooepted  the  defendant's  pro- 
posals, bnt  wished  the  marriage  to  be  deli^ed.  The 
plainUff,  however,  shortly  afterwards  married  the  de* 
f endant  withoat  her  mother's  knowledge  and  without 
a  settlement. 

Held,  on  a  bill  filed  bj  the  plaintiff,  that  she  was 
entitled  to  a  settlement  of  her  present  and  fntvre  pro- 
perty in  the  nsnal  form. — AU  v.  AUy  v.CA — 8  Jur. 
N.  S.  1075}  7  L.T.  N.  S.266>  321,.  J. Ch. 62. 

2.  AJter-aequired  property, — Semble,  a  ooTenant  to 
settle  after-acquired  property  does  not  bind  property 
porohased  out  of  the  sayings  of  separate  estate^ — 
ffugJies  ▼.  Jones,  V.C.W.  898.-32  L.  J.Ch.  487;  2  N.  R. 
417. 

B.  After-aequired  property ^^  Oovenant.-^ Evans  r. 
Jennings,  V.O.W.— 1  N.  B.  178. 

4.  A/teT'Oequired  property — Beversionary  interest — 
Property  "  settled," '^A  marriage  settlement  contained 
a  eorenant  that  all  properly  whioh  the  wife  or  the 
hnsband  in  her  right  **  should  at  any  time  dnring  the 
oorertnre  become  seised  or  possessed  of  or  entitled  to 
under  any  gift  by  her  father,  should  be  settled  upon 
the  same  trusts  as  the  funds  thereby  settled.'' 

Held,  that  a  l^:aoy  to  which  the  wife  beeame  entitled 
in  reTendon,  during  her  corertuxe  under  her  fa^ier^ 
will,  was  bound  by  the  covenant. 

Part  of  the  funds  included  in  the  marriage  settlement 
was  assigned  in  trust  for  the  husband  absolutely. 

Held,  that  this  was  not  **  settled  "  within  the  mean- 
ing of  the  eorenant. — Hughes  v.  Toung,  v.c.W. — 
32  L.  J.  Ch.  137;  9  Jur.  N.  S.  876;  1  N.  B.  166. 

5.  After-acquired  property — Separate  estate, — ^By  a 
marriage  settlement  the  husband  and  wife  coTenanted 
to  settle  all  property,  real  or  personal,  which  should 
at  any  time  come  to  tihe  wife, "  and  not  being  already 
settled  for  her  separate  use." 

Held,  that  legacies  bequeathed  to  the  wife  absolutely 
for  her  separate  use  were  not  wlti^  the  oorensnt. — 
Coventry  t.  Cbventry,  MJU  868* — 9  Jur.  N.  S.  613; 
2  N.  B.  849. 

6.  After-acquired  property — Separation  deed, — ^Bya 
marriage  settlement  the  wife's  portion  of  personal  pro- 
perty was  limited  to  the  wife  for  life,  and  after  her  death 
to  the  children  of  the  marriage.  A  separation  deed 
was  afterwards  executed,  by  which  the  husband  oore- 
nanted  to  giro  up  all  his  right  to  all  property  which,  at 
the  time  of  the  marriage,  or  during  the  joint  Urea  of 
the  husband  and  wife,  might  come  to  her  or  be  settled 
in  trust  for  her.  Two  children  of  the  marriage  at- 
tained a  vested  interest  under  the  marriage  settlement, 
and  died  intestate. 

Held,  that  the  husband  had  not  given  up  his  right  as 
sole  next  of  kin  to  the  share  of  these  ohMTOn. — Mnd- 
son  V.  King,  VXJ.W.— 6  L.  T.  N.  S.  856. 

7.  4fter-a0qnired  property-^Payments  after  death 
of  hu^Hsndand  wife, — ^A.  was  entitled  to  a  xeveraion- 
axy  share  in  a  settled  fond.   Oa  her  aairiage  she  and 


97 


Settlement. 


CHANCERY  DIGEST. 


Skip. 


98 


her  husband  corenanted  to  settle  future  property.  The 
share  became  payable  after  the  death  of  herself  and  her 
husband. 

Held,  that  it  was  within  the  covenant. — Be  Hill, 
v.CS.  930. 

8.  After-aequired  property — WllU  Act,  S3rd  secium 
— Legatee  pre^oeasing  tettator. — A  married  woman, 
in  whose  settlement  there  is  a  covenant  to  settle 
future  property,  and  who  is  entitled  to  property  under 
her  father's  will,  pre-deoeases  him,  but  by  reason  of 
her  leaving  issue  the  legacy  does  not  lapse. 

Held,  that  such  property  is  not  within  the  terms  of 
the  covenant. — Pearce  v.  Qrdham,  v.c.K.  415. — 8  L.  T. 
N.  S.  378;  32  L.  J.  Ch.  359;  9  Jur.  N.  S.  668;  1  N.  R. 
507. 

9.  Construction — Covenant  to  bequeath — Satuf ac- 
tion,— ^The  testator,  on  the  marriage  of  his  son  C, 
covenanted  with  the  trustees  of  C.'s  settlement  that 
he  would  by  his  will  bequeath  to  his  son  C,  or  his 
intended  wife,  the  sum  of  £2,500,  to  be  held  upon  the 
trusts  of  the  settlement;  and  on  the  marriage  of  another 
son,  J.,  he  covenanted  with  the  trustees  of  J.'s  settle- 
ment that  his  executors  should,  within  six  months  after 
his  death,  pay  to  the  said  trustees  the  sum  of  £2,500. 

By  his  will  the  testator  appointed  to  each  of  his  sons, 
C.  &  J.,  the  sum  of  £2,500,  out  of  a  fund  over  which 
he  had  a  power  of  appointment  among  his  children, 
and  to  which  his  children  were  entitled  in  default  of 
appointment,  and  declared  that  such  appointment 
should  be  taken  in  full  discharge  of  the  covenants 
above-mentioned. 

Held,  that  the  above  appointments  were  not  a  satis- 
faction of  the  covenants,  and  that  the  covenantees  were 
entitled  to  prove  as  specialty  creditors  against  the  tes- 
tator's estate. — Graham  v.  Wickhaniy  hJ.  1009. — 9  Jur. 
N.  S.  702;  8  L.  T.  N.  S.  679;  2  N.  R.  410. 

10.  Construction — "  Except  an  eldest  son  for  the  time 
being." — ^Bya  deed  of  settlement  the  X.  estate,  of  which 
the  settlor  was  seised  in  fee  in  possession,  was  limited 
to  himself  for  life,  with  remainder  to  his  eldest  son  A. 
for  life,  with  remainder  to  A.'s  eldest  son  B.  for  Ufe, 
with  remainder  to  the  first  and  other  sons  of  B.  in  tail, 
with  successive  remainders  to  the  second  and  other  sons 
of  the  settlor.  By  another  deed  of  settlement  of  even 
date,  the  T.  estate  (of  which  the  settlor  was  seised  in 
fee  in  remainder)  was  limited  to  trustees  for  1,000  years 
upon  trust,  after  the  decease  of  the  survivor  of  F.,  and 
the  settlor,  to  raise  £13,000,  '^  upon  trust  for  all  the 
children  of  A.  then  bom  or  thereafter  to  be  bom,  otlier 
than  and  besides  an  eldest  or  only  child  for  the  time  being 
entitled  under  the  settlement  of  even  date  "  to  the  es- 
tate thereby  settled  in  possession  or  in  remainder  expec- 
tant on  the  death  of  the  survivor  of  A.  and  the  settlor. 
B.  died  in  the  life  of  A.,  and  the  other  sons  of  B.  having 
died,  his  fifth  son  becsune  the  eldest  son,  and  on  the 
death  of  F.,  when  the  fxmd  became  raisable,  the  question 
arose  whether  the  representative  of  B.  was  excluded 
under  the  words  of  the  settlement. 

Held,  that  the  words  of  exception  attached  at  the 
time  when  the  fund  was  to  be  raised  and  divided;  that 
the  words  **  for  the  time  being  "  referred  to  that  period; 
and  that  B.'s  representative  was  entitled  to  a  share  in 
the  fund.. — Ellison  v.  Thomas,  L.O.  66. — 8  Jur.  N.  S. 
1139;  7  L.  T.  N.  S.  342;  82  L.  J.  Ch.  4, 32;  1  N.  R.  37. 

1 1 .  Construction  —  **  Issue  "  read  **  children."  — 
Under  a  marriage  settlement  after-acquired  property 
of  the  wife  was  to  be  held  in  trust  for  the  wife  for  Ufe, 
and  at  her  decease  upon  trust  for  all  the  "  issue  "  of  the 
marriage,  upon  the  same  or  the  like  trusts  as  were  there- 
inbefore declared  concerning  certain  specified  settled 
property.  Under  the  last-mentioned  trusts  the  property 
was  given  after  the  deaths  of  the  tenants  for  life  to  the 
**  children  "  of  the  marriage,  with  a  provision  for  the 
substitution  of  the  **  issue  "  of  such  children  for  their 
parents,  in  the  event  of  the  latter  dying  under  twenty- 
one.    There  was  also  a  maintenance  clause  confined  to 


"  children,"  and  the  gift  over  in  both  parts  of  the-settle- 
ment  was  to  take  effect  in  default  of  "  children  "  at- 
taining twenty-one  without  leaving  lawful  **  issue " 
living  at  their  death. 

Held,  that  on  the  construction  of  the  settlement  it 
was  obvious  that  the  issue  of  children  were  only  to  take 
in  substitution  for  and  not  concurrently  with  their 
parents,  and  that  the  word  "  issue  "  in  the  clause  relating 
to  the  after-acquired  property  must  be  read  "  children." 
—Marshall  v.  Baker,  MJR.  78.-7  L.  T.  N.  S.  303;  9  Jur. 
N.  S.  396. 

12.  Construction — Becital — "  Survivorship  or  other- 
wise." — A  settlement  on  marriage  was  made  of  A.'s  one- 
fifth  share  in  certain  stock,  and  all  her  interest,  '^  by 
survivorship  or  otherwise,"  in  the  same.  A.  was  one  of 
five  children,  and  in  a  certain  event,  which  had  become 
impossible  when  the  settlement  was  made,  there  might 
have  been  survivorship  among  the  children  as  to  each 
other's  shares.  On  the  death  of  one  of  A.'s  brothers,  A. 
became  entitled,  as  one  of  his  next  of  kin,  to  a  share  in 
his  one-fifth  part  of  the  stock. 

Held,  that  the  interest  which  A.  thus  took  in  the 
stock  was  not  bound  by  the  settlement. — Edwards  v. 
Broughton,  M.B.  1038.— 2  N.  R.  476. 

13.  Constriction — Surrender — Eeidence. —  A  settlor 
surrendered  his  estate  to  the  use  of  the  children  of 
"  Elizabeth  G.,  the  wife  of  John  G."  There  were  no 
persons  answering  this  description;  but  there  was  an 
Elizabeth,  the  wife  of  William  G.,  and  Hannah,  the  wife 
of  John  G.  Elizabeth  was  a  niece  of  and  on  intimate 
terms  with  the  settlor,  but  Hannah  was  no  relation  to 
him. 

Held,  that  Elizabeth  was  entitled. — Garner  v.  Gamer, 
M.R.— 7  L.T.  N.  S.  182. 

14.  Marrioge  ivith  deceased  wifeU  sister — Considera- 
tion.— ^A  settlement,  executed  upon  an  attempted  mar- 
riage with  a  deceased  wife's  sister,  being  based  upon  a 
contract  for  illegal  cohabitation,  is  void,  and  all  its  pro- 
visions must  fail. — C/tajnnan  v.  Bradley,  M.R. — 2  N.  R. 
476. 

15.  Portions  —  Release  of  power —  Yowiger  child 
becoming  eldest. — By  voluntary  settlement,  A.  settled  a 
sum  to  be  raised  out  of  his  real  estate  among  his 
children  as  he  should  appoint,  and  in  default  of  appoint- 
ment, for  his  children  (other  than  an  eldest  or  only 
son)  equally. 

On  the  marriage  of  C,  one  of  his  daughters,  A.  cove- 
nanted that  he  would  not  execute  any  appointment,  nor 
do  any  act  to  diminish  the  share  or  interest  of  C.  in  the 
division  of  the  trust  property  below  a  certain  sum. 

Held  (1),  that  the  covenant  entered  into  by  A.  upon 
the  marriage  of  C.  operated  as  a  release  of  his  power 
pro  tanto. 

(2),  that  in  the  absence  of  mention  of  any  given 
period  for  vesting,  the  shares  vested  at  twenty-one,  or 
marriage. 

(3),  that  the  first  bom  son  having  attained  twenty- 
one,  but  died  in  A.'s  lifetime,  and  consequently  before 
succeeding  to  the  real  estate,  was  to  be  considered  as  a 
younger  son,  and  therefore  entitled,  through  his  repre- 
sentatives, to  a  share  in  the  money  raisable  for  portions. 
— Barnes  v.  Suguonin,  V.C.W.  1040. — 32  L.  J.  Ch.  417; 
8L.T.  N.  S.  443;  2N.R  101. 

And  See  Husband  and  Wife,  5,  6, 15, 16;  Income 
Tax;  Infant,  5;  Succession  Duty. 

SEWAGE.— See  Injunction,  16, 19. 

SHARES— SHAREHOLDERS.— See  Joint  Stock  Com- 
pany, 1,3,  4;  Jurisdiction,  6;  Railway  Company, 
12,  18;  Vendor  and  Purchaser,  7;  Winding-up, 
5,  6,  10,  12,  15,  16,  20,  44. 

SHIP  :— 

1.  Charter-party — Authority  of  master. — Injunction 
granted  to  restrain  persons  purchasing  an  American 
ship,  with  notice  of  a  charter-party  previously  entered 
into  by  the  master  in  this  country,  from  interfering 
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with  the  performanoe  of  the  ohftrter-partjy. — The  Mei- 
iagerie$  ImperiaUi  y.  Bainet,  v.aw.  822.-7  L.T.  N.  S. 
768. 

2.  Chartering  by  agent — Lien  for  ea^emes  and  com- 
misiioti, — A  person  in  New  BnmBwick  employed  an 
agent  in  London  to  charter  a  number  of  vessels  for  the 
removal  of  a  qnantitj  of  deals  from  the  former  place, 
which  were  to  be  consigned  to  the  agent  for  sale.  A., 
in  breach  of  the  contract,  consigned  the  ships  and  for- 
warded the  bills  of  lading  to  another  person. 

Held,  that  the  agent  had  a  lien  on  all  the  cargoes 
for  the  expenses  and  pecnniazy  loss  actually  incurred 
by  him  under  the  contract  in  respect  of  each  of  the 
▼esaelsi  and  that  he  was  accordingly  entitled  to  stay 
the  proceeds  of  one  of  the  cargoes,  before  it  had  been 
transmitted  hj  the  consignee  to  tjie  shipper,  until  the 
whole  of  such  expenses  had  been  paid  to  him;  but 
that  he  was  not  entitled  to  any  lien  for  commission  or 
profits  which  he  might  have  earned  if  the  cargoes  had 
been  duly  consigned  to  him. — Young  y.  ^eill,  h.b. 
1062.— 2N.B.212. 

8.  Imuranee  of  ship-^PoUcif — Noncompliance  fcith 
rule, — A,  shipowner  effected  an  insurance  on  his  ship 
with  the  Maritime  Assurance  Association.  The  ship 
was  mortgaged  at  the  time.  One  of  the  rules  of  the 
aseodation  which  was  annexed  to  the  policies  provided 
that  if  a  ship  was  mortgaged  at  the  time  of  insurance, 
or  afterwards,  the  insurer  should  have  no  claim  by 
virtue  of  the  polii^  for  any  loss,  unless  previous  to  such 
loss  he  should  have  delivered  to  the  manager  a  guaran- 
tee from  the  mortgagee  to  pay  all  moneys  due  from  the 
mortgagor  in  respect  of  the  ship  and  of  her  insurance. 

The  ship  was  afterwards  lost,  and  the  association 
refused  to  pay  the  money  claimed  by  the  insurer  under 
the  policy,  on  the  ground  of  non-compliance  witii  the 
■aidrule. 

Held,  that  the  obligation  to  apply  to  the  mortgagee 
lay  upon  the  insurer;  that  that  obligation  was  an  essen- 
tial part  of  the  contract;  and  that,  the  plaintiff  having 
failed  to  comply  therewith,  and  there  being  no  acts 
which  amounted  to  a  waiver  on  the  part  of  the  associa- 
tion, the  insurer  could  not  recover  under  his  policy. — 
Turnhully.  Wool/e,  L.c.  55.-7  L.  T.  N.S.483;  9  Jur. 
N.S.57}  1  N.R.1. 

4.  JJien — Unfinished  ship  in  builder*s  yard, — B.  k  Co. 
agreed  to  build  a  ship  for  F.  To  enable  them  to  proceed 
with  the  work,  and  before  the  agreement  was  signed,  S. 
advanced  money,  on  the  understanding  that  he  ^should 
have  an  assignment  of  the  agreement,  and  a  lien  upon 
the  ship.  The  agreement  was  cancelled.  B.  k.  Co.  then 
agreed  to  sell  the  vessel,  which  was  in  an  unfinished 
state,  to  S.  Four  days  previously  they  had  stopped 
payment,  and  shortly  afterwards  were  made  bankrupts. 

Held,  that  S.  was  entitled  to  a  lien  upon  the  ship. — 
Swaintton  v.  Clay^  y.cjb.  301.— 7  L.  T.  N.  S.  704;  9  Jur. 
N.  S.  401;  82  L.  J.  Ch.  888;  1  N.  E.  307.  L.J.  811.— 
8I1.T.N.  &568;  2N.B.345. 

5.  Mortgage — JRight  of  mortgagee — Proeeedings  in 
Scotland. — ^The  mortgagee  of  an  English  ship,  with  a 
power  of  sale,  seiaad  her  at  Glasgow,  and  put  her  up 
for  sale,  but  was  restrained  liy  a  Scotch  interdict.  He 
was  theni4>plied  to  to  join  in  a  charter-party  for  a  voyage 
of  the  ship  pending  the  dispute,  but  refused  to  do  so. 
The  ship  having  come  to  Liverpool,  within  the  juris- 
diction, the  mortgagee  filed  a  bill  for  sale  and  account. 

Held,  that  he  was  entitled  to  a  decree;  and  that  he 
had  a  right  to  refuse  to  join  in  the  charter-party  with- 
out being  liable  for  wilful  default — Samuel  y.  Jonee, 
V.C.W.— 7  L.  T.  N.  S.  760. 

6.  Ship*shuthand—(hmmiiHon — Part  owner, — Whe- 
ther a  part  owner  of  a  ship  who  acts  as  ship's  husband 
is  entitled,  in  the  absence  of  special  agreement,  to 
charge  the  usual  commission. — Quare, — Miller  y. 
Maehoff,  UJL — 81  Beav.  77. 

And  see  Fobeiok  Coubt,  2. 

•*HOBT  CAUSE.— See  Practice,  148, 


SHOBT-HAND  WBITBB'S  NOTES.— See  Taxation,  II. 

SOLICITOR— SOLICITOR  AND  CLIENT:— 

1.  Annuity — 53  Geo,  8,  c,  141. — Where  a  solicitor 
purchased  an  annuity  from  a  person  not  previously  his 
client,  but  was  himself  the  only  solicitor  employed  in 
the  transaction,  and  charged  the  vendor  the  costs  of  the 
deed,  which  were  paid  out  of  the  purchase-money  im- 
mediately after  the  completion  of  the  purchase^ 

Held,  1  St,  that  this  was  not  a  dealing  within  the  rule 
against  purchases  by  solicitors  from  their  clients;  and 
2ndly,  that  there  was  no  such  retainer  or  return  of  aaj 
portion  of  the  purchase-money  as  avoided  the  annuity 
under  the  6th  section  of  58  Geo.  8,  0.141. — Edreardtr. 
William*,  L.J.  561.— 8  L.T.  N.  S.  477. 

2.  Articles  of  clerkship^Solicitors*  ActiB4'7  Fwrf.), 
c,  78,  s,  8 — Idling  affidavit. — ^Articles  of  o^kship  were 
not  filed  within  the  six  months  required  liy  the  Act. 
The  Court  having  ascertained  that  the  omisdon  was  a 
mere  slip,  relieved  the  clerk  from  the  effect  of  tiie 
mistake. — Jie  Follett,  m.r. — 80  Beav.  629. 

8.  Lien  —  Election  of  legal  remedy  —  Taking  tho 
client's  body, — A  solicitor's  lien  for  costs  is  not  dis- 
charged by  taking  his  client  under  a  ca.  sa. — CBriei^ 
v.  Lemis,  v.cs.  716.— 8  L.  T.  N.  S.  380;  9  Jur.  N.  S.  620; 
2  N.  R.  156.  hJ.  973.-8  L.  T.  N.  S.  688;  9  Jur.  N.  S, 
764;  2N.R.  586. 

4.  Lien — Payment  of  money  oiit  of  cottrt. — ^A  sum  of 
money  was  ordered  to  be  paid  out  of  court  to  a  married 
woman.  The  solicitor  who  had  the  carriage  of  the 
order  refused  to  produce  it  to  the  registrar  to  enable 
him  to  countersign  the  cheque  of  tiie  Acoountant- 
General,  except  upon  condition  of  his  being  repaid  out 
of  the  money  a  sum  advanced  by  him  to  the  married 
woman  upon  the  security  of  the  fund.  On  motion  the 
solicitor  was  directed  to  produce  the  order,  and  pay  the 
costs  of  the  application. — Benyon  v.  Amphlett,  Be 
Sidney,  M.B. — 8  Jur.  N.  B,  769. 

6.  Partnership — Liability  of  one  partner  for  the 
non-investment  of  money  by  the  other. — A.  and  B.  were 
solicitors  in  partnership.  A.  received  money  from  a 
client  for  the  purpose  of  a  particular  investment.  He 
paid  it  into  tiie  joint  partnership  account,  and  the 
money  was  applied  with  the  knowledge  of  botii  partners 
to  the  use  of  ^e  firm. 

Held,  that  B.,  the  other  partner,  was  personally  liable 
for  the  money  equally  with  A. — Eager  v.  Barnes,  M.B. 
—7  L.  T.  N.  S.  408. 

6.  Personal  responsibility — Misrepresentation — Be^ 
ceiver*s  recognizance. — Upon  the  appointment  of  »  re- 
ceiver in  a  suit,  the  plaintiff  *s  solicitor  represented  that 
the  receiver  had  entered  into  the  usual  recognisance. 
This  was  not  correct,  and  in  consequence  of  the  omis- 
sion to  require  the  receiver  to  execute  the  usual  secnri^, 
great  loss  happened  to  the  estate. 

Held,  that  tiie  solicitor  must  be  held  personally  liable 
for  the  loss. — Bo  Ward.  Simmons  y.  Base,  MJL — 81 
Beav.  1. 

7.  Privileged  communications — Demurrer  by  nHtnoss, 
— ^The  privflege  possessed  by  a  solicitor  of  jnoteottng 
himself  from  ^Usoloeing  information  received  liy  him  in 
his  character  of  solicitor  only  extends  to  the  infocmft- 
tion  derived  by  him  from  his  dient^and  not  to  thai  ob- 
tained by  him  from  third  peraona,  Although  such  infor- 
mation may  be  obtained  in  the  course  of  or  in  connec- 
tion with  ^e  transaction  of  the  business  of  his  dieat. 
^Ford  y.  Tenfiant,  M.B.  324;  9  Jur.  N.  a  292;  33  L.  J. 
Ch.  466;  IN.B.  303. 

8.  Privileged  oowMnunioations — Fraud, — In  order  to 
take  communications  between  sdioitor  and  dient  out 
of  the  general  rule  as  to  privilege,  it  must  be  shown 
that  the  solicitor  is  a  party  to  the  fraud. — Charlton  v. 
Coombes  (1),  y.ca  504.— 8  L.  T.  N.  S.  81;  9  Jur.  N.  S. 
584;  82  L.  J.  Ch.  284;  1  N.  R.  547. 

9.  Promise  of  a  gift  by  a  client — Improper  bargain — 
Lapse  of  time, — ^The  law  will  not  allow  a  solidtor  to 
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of  pleadings  and  litdgation.  IHreotiion  to  taxing-mas- 
ter to  strike  off  snoh  parts  of  the  costs  of  both  parties 
as  had  been  occasioned  by  improper  length  of  pleadings 
and  aflOdayits.— -J30ii#;ip  t.  Kittony  v.o^— 6  L.  T.  N.  S. 
808;  8Jnr.885.    L.C.— 8 Jnr.1118;  7L.T.N.&291. 

15.  Order  of  the  Qtk  of  March,  1860 — Perusing  in- 
terrogatoriei — Demurrer  —  Ohservatient — Conference, 
— ^A  demurrer  to  the  whole  bill  haying  been  allowed 
with  costs, — 

Held  upon  taxation,  that  the  solicitor  for  the  defen- 
dants was  not  entitled  to  fees  for  perusing  interroga- 
tories (so  as  to  render  the  plaintiff  liable  to  the  costs 
of  a  double  defence  by  demurrer  and  answer);  for 
drawing  an  index  and  marginal  notes  to  the  bill  (which 
was  of  extraordinary  leng^  and  complication)  for  the 
assistance  of  counsel;  or  for  drawing  obseryations  for 
counsel's  brief  to  argue  the  demurrer. 

A  fee,  howeyer,  for  a  conference  with  counsel  was 
allowed,  as  the  solicitor  had  thereby  spared  counsel 
much  trouble,  and  been  able  to  giye  him  a  more  mode- 
rate fee  on  his  brief  than  would  otherwise  haye  been 
the  case. — Erneet  v.  Partridge,  V.C.W.  715. — 8  L.  T.  N.  S. 
665;  2N.E.  232. 

TENANT  FOR  LIFE.- 

Tmber — WindfalU — Underwood, — A  tenant  for  life, 
impeachable  for  waste,  is  not  entitled  to  timber  which 
is  blown  down,  but  only  to  the  windfalls  of  such  trees 
as  he  might  haye  cut.  He  is  also  entitled  to  the  thin- 
nings of  plantations,  and  to  the  coppices  cut  in  the 
nature  of  crops. — Bateman  y.  Hotchkin,  M.B. — 82  L.  J. 
Ch.  6. 

TENANT  IN  COMMON.— See  Joint  Tbnant;  Mobt- 

OAQB,  8;  PABTITIOK,  5;  EBOEIYBBy  5;  WiLL,  52. 

TENANT  FOR  LIFE  AND  REMAINDERMAN.— See 
Copyhold,  1;  Lakds  Clauses  Act,  4,  19;  Lsase; 
mobtoagb,  9,  11,  12,  28;  railway  company,  10; 
Trustee  Acts,  6;  West  Indian  Estate,  1. 

TENANT  IN  TAIL.— See  Copyhold,  2;  Will,  97. 

"THEN  LIVINa."— See  Will,  18,  73,  92. 

TmRD  PARTY  CLAUSE.— See  Taxation,  2, 13. 

TIMBER.— See  Tenant  for  Life. 

TIME— ENLARGEMENT  OF  TIME.— See  Bankruptcy, 
6,  79,  105,  110,  140;  Peaoticb,  7,  62,  64,  153;  SPE- 
CIFIC Performance,  l,  14,  15, 17. 

TITLE. — See  Lands  Clauses  Act,  19;  Practice,  144; 
Vendor  and  Purchaser,  3, 14, 16. 

TITLE  DEEDS.— See  Mortgage,  8. 

**  TO  BE  BEGOTTEN."— See  Will,  98. 

TRADEMARK:— 

1,  AsHgnment. — ^A  firm  of  manufacturers  named 
Crockett,  carrying  on  business  in  America  and  England, 
used  for  many  years  a  trade  mark  including  the  name 
"Crodtett*s"  to  denote  the  goods  manufactured  by 
them. 

In  1867  the  representatiyee  (by  assignment)  of  the 
firm  in  England  sold  the  English  business  to  A.  (a 
company),  including  l^e  premises  and  goodwiU,  to- 
gether with  full  power  and  authority  to  use  all  the 
trade  marks  theretofore  used  by  the  assignorB  in  the 
course  of  their  business. 

Company  A.  had  the  uninterrupted  use  of  these 
trade  marks  from  1857  untal  1861,  when  company  B. 
was  established  for  the  sale  of  artidee  similar  to  those 
sold  by  A.,  and  with  trade  marks  doeely  reeemlding 
that  of  A. 

Held,  the  trade  mark  adopted  by  B.  not  being  bond 
fide,  but  calculated  to  mislead  the  pubUo, — 

(1)  That  company  A.  were  entitled  to  protection 
against  any  infringement  of  the  trade  mark  of  which 
they  had  enjoyed  the  undisturbed  use  in  England  for 
four  years  from  the  time  of  purchasing  the  business  to 
which  it  was  attached;  and  this  notwithstanding  the 


oontinaed  use  in  Am«(rica  of  the  same  trade  mark  by 
the  American  branch  <^  tihe  firm  from  whom  company 
A.  had  purchased. 

(2)  That  company  A.  had  not  forleited  t^  protec- 
tion from  haying  continued  to  place  the  word  ''pa- 
tented" upon  goods  the  patent  fat  which  had  been 
allowed  to  expire;  nor  from  haying  made  an  incorrect 
statement  (on  the  trade  mark)  that  the  goods  had  been 
subjected  to  a  particular  process,  the  incorrectness  of 
such  statement  being  so  clearly  discernible  as  to  rmder 
it  yery  unlikely  that  anyone  could  be  thereby  deoeiyed. 

Obseryations  upon  HaU  y.  Barrowt,  11  W.  R.  526. — 
The  Leather  Oath  Otmpawy  (LimUed)  y.  The  AmerUan 
Leather  Cloth  Company  (Limited)^  Y.aw.  981.^2 
N.  R.  481. 

2.  Auignment. — The  Leather  CMh  Cbmpany  y. 
ffirso\feld,  V.o.w.  1  N.  R.  661. 

8.  Assignment  —  Partnership,  —  A.,  the  original 
grantee  of  a  corporate  trade  mark  granted  by  the 
Cutlers'  Company  at  Sheflleld,  assigned  the  benefit  of 
the  same  to  B.  and  C,  with  whom  he  entered  into  part- 
nership, and  the  partnership  deed  contained  a  proyiso 
that  at  the  termination  of  ^  partnership  it  should  be 
lawful  t<3ft  the  partners,  or  any  of  them,  to  haye  the 
use  and  enj(^yment  of  the  trade  mark  for  the  remainder 
ci  their  liyes,  either  alone  or  in  partnership  with  any 
other  persons.  The  partnership  becoming  embarraaied, 
the  partners  assigned  all  their  joint  and  separate  inte- 
rest in  the  partnership  pn^rfy  to  trustees  upon  trust 
for  sale,  for  the  benefit  of  their  orediton.  These 
trustees  sold  and  assigned  the  same  to  the  plaintifiF, 
particularising  in  the  assignment  the  joint  and  sepa- 
rate interests  of  the  partners  in  the  trade  mack.  The 
plaintiff  haying  diaooyered  that  A.  had  granted  the  use 
of  the  mark  to  some  other  jMrson  not  a  partner  with 
A.,  filed  the  bill  in  this  suit  to  restrain  him  from  so 
doing. 

Held,  that  the  plaintiff,  haying  bought  with  notice 
of  the  aboye  clause  in  the  partnenihip  deed,  and  with- 
out any  coyenant  on  the  part  of  A.  not  to  use  t2is  trade 
mark  himself,  had  no  right  to  the  exolusiys  use  of 
such  mark,  but  that  he  was  entitled  to  an  injunction 
to  restrain  A.  from  granting  the  use  of  the  mark  to 
any  person  not  a  i>artner  with  him,-^Bury  y.  Bedford^ 
M.R.  978.  And  see  1 N.  R.  6,  upon  the  interlooatofy  ap- 
plication. 

4.  Assignm^ent — Partnership — Bight  to  use  trade 
mark  after  dissolution. — On  the  dissolution,  by  the  death 
of  one  of  tiie  partners,  of  a  partnership  in  some  iron 
works,  in  which  the  partners  were  interested  equally  as 
tenants  in  common, — 

Heldy  that  a  trade  mark  which  had  been  used  by 
the  firm,  and  by  preceding  firms,  for  the  iron  manu- 
factured by  them,  consisting  of  the  initial  letters  of  a 
former  firm,  surmounted  by  a  crown,  belonged  to  the  stor- 
yiying  partner,  and  was  not  to  be  included  in  the  sale  of 
the  works,  &a,  but  that  the  works,  with  the  goodwill 
attaching  to  the  place  where  they  were  carried  on,  must 
be  sold  as  a  going  concern,  that  j^^searing  to  be  the 
mode  of  sale  most  adyantageous  for  both  parties. 

The  law  relating  to  properly  in  trade  marks  con- 
sidered.— HaU  y.  BarrmSy  11.R.  626. — 8  L.  T.  N.  8.  227; 
9  Jur.  N.  S.  483;  1  N.  R.  643. 

6.  ColoxirahU  imitation — Injunction — Account — JVe' 
gatiations  before  suit — Costs. — ^The  plaintiff  employed 
the  deyice  of  an  anchor  as  his  trade  mark,  and  stamped 
it  on  a  **  tally  "  on  each  bundle  of  the  wire  which  he 
manufactured,  which  was  well  known  as  "  andior  brand 
wire."  The  defendants,  knowing  the  plaintilTs  trade 
mark,  subsequently  adopted  the  deyice  of  a  crown  and 
anchor  on  a  *'  tally  "  siznilar  to  the  plaintifTs,  attached 
to  their  wire. 

Held,  that  the  plaintiff  had  aright  of  property  in  his 
trade  mark;  that  this  extended  both  to  the  deyice  and 
to  the  name  of  the  wire;  that  the  deyice  of  the  defen- 
dants was  an  infringement  oi  the  plaintiff's  ri^^ts,  and 
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that  he  was  entitled  to  an  account  of  the  profits  derived 
by  the  defendants  from  the  sale  of  all  wire  to  which 
the  tally  was  affixed,  whether  the  purchasers  were  or 
were  not  deceived  thereby,  and  to  an  injunction. 

It  is  not  necessary  to  prove  fraud  on  the  part  of  the 
defendants  to  entitle  the  plaintiff  to  an  injunction,  but 
it  is  necessary  to  entitle  the  plaintiff  to  an  account  of 
profits. 

Effect  of  negotiations  and  offers  of  compromise  on 
the  costs  of  a  suit. — EdeUten,  v.  JSdtlsten,  L.c.  328. — 
7  L.  T.  N.  S.  7G8;  9  Jur.  N.  S.  479;  1  N.  R.  300. 

6.  Fancy  name — Injunction. — Where  a  new  article 
of  manufacture  is  introduced  into  the  market  by  a  per- 
son engaged  in  trade,  and  acquires  a  reputation  under 
a  particular  name,  the  Court  of  Chancery  will  protect  the 
use  of  that  name,  and  will  restrain  other  persons  from 
selling  a  similar  article  under  the  same  name. — Bra- 
ham  V.  Bustard,  v.c.w.  1061. — 2  N.  R.  572. 

7.  Fancy  name — Patent. — If  a  manufacturer  in- 
vents a  fanciful  name  for  the  substance  made,  and 
uses  it,  so  that  the  substance  is  known  in  the  market 
by  that  name,  the  Court  will  restrain  a  stranger 
from  using  the  name.  But  if  the  production  is  patented, 
and  the  name  is  a  proper  designation  of  the  substance, 
and  a  stranger  produces  it  by  some  other  process,  so  as 
not  to  infringe  the  plaintiff's  patent,  the  Court  will  not 
restrain  him  from  so  doing. — Youny  v.  Macrae ^  v.c.w. 
—9  Jur.  N.  S.  322. 

8.  **  Prize  medal,  1862" — Misrepresentation. — ^A.,  a 
pickle  manufacturer,  obtained  one  of  the  two  prize 
medals  awarded  at  the  Exhibition  of  1862,  for  pickles, 
and  thereupon  attached  the  words  "  Prize  Medal,  1862," 
to  his  labels,  Slo.,  as  part  of  his  trade  mark.  B., 
also  a  pickle  manufacturer,  did  not  exhibit,  and  had  not 
obtained  any  prize  medal,  but  by  way  of  puff  added  the 
words  "  Prize  Medal,  1862,"  to  his  labels  and  packing 
cases.  There  was  no  similarity  in  other  respects  be- 
tween the  labels  of  A.  and  B. 

Held,  that  A.  was  not  entitled  to  an  injunction  re- 
straining the  use  of  the  words  **  Prize  Medid,  1862,"  by 
B.,  as  he  had  not  shown  that  his  goods  were  so  con- 
nected with  that  title  that  purchasers  asking  for  '*  Prize 
Medal"  pickles  would  mean  A.'s  pickles  only;  and 
further,  as  the  use  of  the  words  by  B.,  though  false,  was 
prior  to  that  by  A. 

Semhle,  also,  that  no  trade  mark  could  be  established 
in  the  words  by  the  person  obtaining  one  of  the  prize 
medals,  as  the  effect  would  be  to  deprive  other  holders 
of  prize  medals  for  the  same  articles  from  enjoying  the 
benefit  thereby  attaching  to  their  goods. — Batty  v. 
Hill  and  Another,  v.c.w.  745. — 2  N.  R.  265. 

TRADER  DEBTOR  SUMMONS.— See  Bankruptcy,  87, 
88,  109, 110. 

TRANSFER  OF  PROCEEDINGS.— See  Bankruptcy, 
11—16. 

TRANSFER  OF  SHARES.— See  Winding-up,  15, 16. 

TRIAL  BY  JURY.— See  Patent,  4—8, 10. 

TRUST  DEEDS  FOR  CREDITORS.— See  Bankruptcy, 
68—96;  Debtor  and  Creditor,  3;  Friendly  So- 
ciety, 2. 

TRUSTEE  AND  CESTUI  QUE  TRUST:-- 

1.  Account —  Costs. — A  trustee  and  executor,  who 
refused  to  allow  a  particular  person  nominated  by  the 
cestui  trust  to  inspect  the  accounts,  ordered  to  pay  the 
costs  of  a  suit  for  an  account. 

Semhle. — An  offer  by  a  trustee  to  permit  the  cestui 
que  trust,  or  his  nominee,  to  inspect  and  take  copies  of 
the  trust  accounts,  does  not  amount  to  rendering  an 
account.— JCpw/?  v.  Bum,  v.CB.  278. — 7  L.  T.  N.  S.  666; 
9  Jur.  N.  S.  376;  1  N.  R.  267. 

2.  Account  —  Casts. — A  trustee  and  executor,  who 
had  refused  to  account,  and  placed  impediments  in  the 
plaintiff's  way,  made  to  pay  the  costs  of  the  suit  up  to 


the  hearing. — Boynton  v.    Richardson,  M.R. — 31  Beav 
840. 

3.  Breach  of  trust — Acquiescence  by  cestui  que  trust 
— Release. — A  trustee,  who  had  committed  a  breaidi  of 
trust  in  allowing  his  co-trustee  (the  father  of  the  cestui 
que  trust)  to  deal  with  the  trust  fund,  received  from 
the  cestui  que  trust  a  memorandum  releasing  him  from 
all  liability  in  respect  of  the  breach  of  trusty  which  re- 
lease was  given  at  the  father's  request.  After  his 
father's  death,  and  ten  years  after  attaining  his  ma- 
jority, he  filed  a  bill  to  make  the  co-trustee  liable  in 
respect  of  the  breach  of  trust. 

Held  (reversing  M.  R.),  that  the  claim  was  barred 
by  the  acquiescence  and  release  of  the  cestui  que  trust, 
and  that  the  release  was,  under  the  circumstances,  a 
valid  discharge. — Farrant  v.  Blanchford,  L.C.  294. — 
7  L.  T.  N.  S.  770;  32  L.  J.  Ch.  237;  9  Jur.  N.  S.  423. 
M.R.  178—7  L.  T.  N.  S.  607;  32  L.  J.  Ch.  107;  9  Jur. 
N.  S.  90. 

4.  Breach  of  trust — Distringas — Trustee  with  hener 
ficial  interest — Assignment. — ^The  effect  of  a  distringas 
is  similar  to  that  of  notice  to  a  trustee. 

A  trustee  assigned  his  reversionary  interest  in  a  share 
of  the  trust  fund,  and  then  committed  a  breach  of 
trust. 

Held,  that  such  share  in  the  hands  of  his  assignee 
was  subject  to  the  equities  originally  affecting  the 
whole  trust  fund. — Wilkins  v.  Sibley,  v.c.s.  897. 

6.  Breach  of  trust — Executor — Lapse  of  time. — ^If  a 
party  concurs  with  an  executor  in  that  which  on  the 
part  of  the  executor  is  a  breach  of  trust,  and  either  re- 
ceives or  retains  a  part  of  the  testator's  estate,  he  is  a 
trustee  for  the  person  to  whom  it  is  given,  either  speci- 
fically or  generally,  and  unpaid  legatees  can  claim  it 
against  him.  In  such  a  case  the  Statute  of  Limitations 
does  not  apply;  but,  on  the  doctrine  of  stale  demands, 
it  is  not  necessary  that  twenty  years  should  elapse  to 
bar  the  claim. 

Thus,  where  G.,  being  indebted  to  a  testator,  had 
dealings  with  his  executor,  knowing  him  to  be  such, 
and  retained  his  debt  in  satisfaction  of  a  demand  in  ac- 
count which  he  had  against  the  executor,  although  the 
matter  was  made  the  subject  of  suit  after  twenty  yeais, 
less  one  day, — 

Held,  that  he  was  a  constructive  trustee  for  children 
of  a  tenant  for  life  interested  in  the  debt  under  the 
will,  but  that  the  parent,  by  laches  in  not  sooner  filing 
the  bill,  had  forfeited  her  right  to  the  interest  dazing 
her  life,  and  must  pay  the  costs  of  suit  so  to  as  they 
related  to  her. — Rolfe  v.  Gregory,  v.c.K.  1016. 

6.  Breach  of  trust — Following  trust  fund — Bar  by 
lapse  of  time. — B.,  a  trustee  of  a  will,  who  was  also 
tenant  for  life  of  the  residue,  omitted  to  invest  it. 
Upon  his  death,  in  1834,  H.,  a  widow,  became  abso- 
lutely entitled  to  the  fund.  H.  resided  with  and  was 
maintained  by  her  son,  who  was  B.'s  executor,  and  she 
took  no  steps  to  obtain  payment  of  the  fund  during 
her  lifetime.  She  died  in  1868,  and  her  representa- 
tives also  took  no  steps  until  after  the  son's  death,  in 
1860. 

Held,  that  the  claim  was  barred. — Hodgson  y.  Bibhy, 
M.R.  629.-8  L.  T.  N.  S.  266. 

7.  Discretion  of  trustees. — ^Bona  fides. — ^A  trastoe 
who  acts  bond  fide,  and  exercises  an  honest  disoretion 
in  the  performance  of  his  duties,  is  not  chargeable 
with  any  loss  which  may  occur. 

A  trustee  is  entitled  to  act  on  his  own  judgment,  and 
is  not  bound  to  follow  the  opini(ms  of  the  eethd  que 
trusts.— Selby  v.  Bowie,  V.CA  669.-8  L.  T.  N.  S.  18;  9 
Jur.  N.  S.  432;  1  N.  R.  420.  L^r.  606.— 8  L.  T.  N.  a 
372;  9  Jur.  N.  a  426;  2  N.  R.2. 

8.  Distinction  between  power  and  trust — IHseratiom 
of  trustees.— Re  Strickland's  Trusts,  v.cw. — 1  N.  R.  164. 

9.  Discretionary  power  qf  sale — Right  of  pre-emption,    i 
— ^A  testator  gave  full  power  to  sell  his  ships  by  public 
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or  priT«te  sale,  or  to  sell  hj  private  Taluation  to  certain 
parties  named,  if  th^  should  be  desirous  of  poxohasing 
them. 

Held,  that  this  was  a  disoretfonazj  power  in  the 
ttceoutors, whidi  theOonrt  woald  exeroise  for  the  bene- 
fit of  tiie  estate,  and  conferred  no  bene^  ot  right  of 
pi«-emptioa  on  tiie  parties  named. — Brenm  t.  GMUly, 
MA.— 81  Bear.  248. 

10.  Improper  investment  —  B^fiual  to  aceount  — 
Bonus  to  tolicUor  beyond  his  eostt — Pleading — Sever- 
ance of  defendants, — ^Where  a  trustee,  nnder  a  power 
in  a  marriage  settlement  to  invest  in  freehold,  copyhold, 
or  leasehold  seonritj,  invests  in  leaseholds  having  only 
fonrteen  years  to  mn,  wit&  a  very  small  margin  of 
value,  the  Court  will  direct  tiie  investment  to  be  called 
in. 

'Where  a  trustee,  In  answer  to  an  application  by  a 
solicitor  on  behalf  of  the  cestui  que  trugt,  replies  that 
liad  the  cestui  que  trust  himself  applied,  he  should  not 
have  answered  the  application,  but,  in  courtesy  to  him 
(the  solicitor),  begged  to  state  so  and  so,  tiiat  is  not  a 
refusal  to  account. 

Where  a  client  agrees  with  his  solicitor  that,  in  case 
of  his  recovering  certain  property,  he  shall  have  £5 
per  cent,  commission  in  addition  to  his  costs,  that  is 
ill^al  and  will  be  disallowed,  alldiougii  it  forms  part 
of  a  settled  account. 

Where  one  defendant  (trustee)  is  diarged  in  a  matter 
with  which  his  co-trustee  has  nothing  to  do,  he  may 
sever  from  hluL — Pince  v.  Ifeattie,  V.CJL  979. — 2  N.  E. 
546. 

11.  LiaHlUyfor  acts  of  co-trustee — Banker* s  cheque. 
—Where  a  trustee,  without  the  knowledge  of  his  co- 
trustees, fraudulently  alters  the  crossing  of  a  banker's 
cheque,  and  misapplies  the  money,  the  co-trustees  are 
not  liable  for  the  loss. — Barnard  v.  Bagshaw,  L.C. — 
7  L.  T.  K.  a  644;  9  Jur.  N.  S.  220. 

12.  B/fusal  of  trustee  to  perform  trust  or  to  retire — 
Bemoval — Costs, — A  trustee  for  sale  nnder  a  settlement 
refused  to  concur  with  his  co-trustee  and  the  bene- 
ficiaries in  a  proposed  sale,  until  copies  of  the  deeds 
and  pi4>ers  relating  to  certain  prior  and  distinct  trusts 
were  produced  to  him,  on  the  ground,  as  alleged,  that 
he  was  not  satisfied  that  the  trusts  of  the  settlement 
were  not  connected  with  or  affected  by  such  other 
trusts,  or  that  he  could  safely  concur.  He  also  refused 
to  retire  from  the  trust,  and  accept  a  release  from  all 
the  x>arties  interested  under  the  settlement,  who  were 
sui  juris,  on  the  ground  that  he  might  be  liable  as  for 
a  breach  of  trust,  by  retiring  in  order  to  enable  his 
successor  to  concur  hi  the  sale,  and  that  he  was  not 
satisfied  that  the  release  would  be  effectual  On  a  bill 
filed  by  the  oo-trustee  and  beneficiaries,  he  was  re- 
moved from  the  trust,  and  charged  with  the  costs  of 
the  vait-^F^lairet  v.  Oarew,  H.B.  449. — 8  L.  T.  N.  S. 
189;  9  Jur.  v.  &  4^6. 

13.  Trustees*  costs — Assignee  of  married  woman — 
Separate  receipt. — ^Where  a  married  woman  is  entitled 
to  a  life  interest  to  her  separate  use,  under  her 
marriage  settlement,  her  receipt  alone  to  be  a  suffi- 
cient discharge,  that  is  not  a  restraint  upon  antidpsr 
tion;  but  where  tiie  trustees,  upon  the  clause  as  to  the 
sepotate  receipt,  consider  it  so  far  doubtful  that  they 
xeftise  to  pay  flithar  te  tiw  nairied  woman  or  her  as- 
signee, and  a  bill  is  filed,  they  an  «ti]l  mtitM  to  their 
costs  in  pridiiiy^— JSoftf  t.  ^SOUurod,  yxjjl  36C, — 1  K.  B. 
419. 

14.  Notice  to  trusted — Delay  in  averting  right  to 
tnmtfund. — ^If  a  person  wlio  elaims  a  trust  fund,  and 
has  served  Izhe  trustees  with  notice,  does  not  exercise 
due  diligence  in  asserting  his  right  before  i^e  Court, 
13ie  Oouxt  win  authorise  the  trustees  to  disregard  the 
lU^^io^.^^Lonergan  v.  Stowrton,  V.c.fl.  984. 

16.  Power  of  sale — Lis  Pendens. — ^Pending  a  suit  for 
the  administration  of  an  estate,  but  before  decree,  a 
trustee  was  applied  to  to  exercise  his  power  of  sale. 


Held,  tiiat  he  was  right  in  applying  for  the  sanction 
of  the  €k)urt  before  exercising  it. — Turner  v.  Tiimer, 
H.B. — 80  Beav.  414. 

16.  Power  of  sale  and  exchange — Inclosure — 8  4*  ^ 
net,  e.  118,  w.  16, 183—11  #  12  Vict.  e.  99,  s.  8.— 
Trustees  und^  a  settl^ient  had  power  to  sell  and  ex- 
change the  estates,  and  were  to  apply  tiie  proceeds  of  a 
sale  in  discharging  subsisting  incumbrances,  or  in  the 
purchase  of  other  land.  In  1852  they  sold  part  of  the 
estates,  and  paid  the  proceeds  to  the  tenant  for  life, 
who  applied  the  money  in  payment  of  the  expenses  of 
inclosures.  By  the  first  of  the  above  Acts  (the  General 
Inclosure  Act),  the  person  in  possession  or  receipt  of 
the  rents  and  profits  (in  this  case  the  tenant  for  life, 
and  not  tiie  trustees)  may  charge  the  allotments  with 
thft  expraises  of  in^osnre  to  the  extent  of  £5  per  acre 
by  execoting  a  mortgage,  and  by  the  second  Act  the 
sum  so  raised  is  to  be  paid  to  the  oommissionttDB.  The 
tenant  for  life  died  without  having  executed  such  a 
mortgage. 

Held,  that  the  sums  expended  were  nevertheless  to 
the  extent  aforesaid  a  charge  on  the  allotments,  and 
were  to  be  allowed  as  a  proper  application  of  the  money 
produced  by  the  sale. —  Vernon  y  .Earl  Mancers,  m.b. 
138.— 32  L.  J.  Ch.  244,  246;  9  Jur.  N.  S.  9;  1  N.  E.  117. 

And  see  Bakkbb,  2;  Eavkbupvot,  46,  68;  Bocu- 

MBHTB,  7;   EVIDICNGS,  2;   JOIVT  BfHOCK  OOMPAHISfl,  5; 

liOfiTATioirB,  Statute  of,  2;  Pbaotice,  81,  ^3; 
Yendob  and  Pubchaseb,  1;  YoLUirrABT  Bbttle- 
MJBNT,  2;  Will,  70,  71,  78. 

TAUBTEE  AOTS  (18  &  14  ViOT.  0.  60j   15  &  18  Vicr. 
C.  66.) 

1.  Mw  trustees — Trustee  Act,  \%h(^IfUerest  of  pe- 
titioner— Costs.-— A.  party  having  only  a  oontingeat  in- 
terest in  a  trust  estate  majr  ap^y  to  tiie  Ckmrt  uder 
the  Trustee  Act  for  the  appointmesit  ol  new  tmstees, 
but  it  is  in  the  discroticn  of  the  Oourt  to  grant  or  refuse 
tike  application,  and  to  give  or  withhold  costs.  «-i7^ 
SheppartPs  Trusts,  L^r.  60.— 7  L.T.  K.a  377;  ^2  L.  J. 
Ch.  23;  9  Jur.  N.  S.  69;  1  N.  B.  76. 

2.  New  trusted — Interest  of  petitioner — '^  Persons 
leneficiaUy entitled** — Re  Wragg.  Re Mouslcy*s Estate. 
€fregory  v.  Mousley,  hj. — 2  N.  E.  49. 

8.  New  trustee  —  Absence  of  representatives  of  last 
surviving  trustee — Leaseholds —  Vesting  order. — ^Where, 
on  a  petition  for  the  appointment  of  new  tmitees,  a 
vesting  order  as  to  leasehold  property  was  sought^  and 
it  appeared  that  the  last  surviving  trustee  had  never 
acted,  and  that  there  was  no  legal  personal  represen- 
tative of  sm^  trustee,  the  Court  made  an  order  vesting 
the  leaseholds  in  the  new  trustees  at  the  parties'  own 
risk,  at  the  same  time  expressing  an  opinion  that  the 
order  was  not  justified  by  the  terms  of  the  Trustee 
Acts.— iZc  Robinson's  WiU,  M.B.  1035.— 2  N.  R.  604. 

4.  New  trustee — Alien — Vesting  order — PeHtion  of 
ro' hearing — Discharge  of  order, — Where  by  mistalce  an 
aUen  had  been  appointed  a  new  trustee  under  the  Ttxus' 
tee  Act,  1850,  and  the  order  vested  certain  freehold 
property  in  the  newly-af^inted  trustee,  the  Conrt^ 
.  upon  a  petition  of  re-hearing  presented  before  office 
found,  discharged  the  previous  order  and  appointed 
another  person  tobethenewtEUstee^— i20<7iraiM^M.B. 
607.— 2  N.  R.  9. 

6.  New  trustees — Lunacy  ReguMion  Act^  16  #  17 
Vict.  c.  70,  s,  137 — Jurisdiction — Lunatic  tenant  for  life 
— Existing  power  of  appointment — Service  on  committee. 
— ^The  Court  declined  to  make  an  mder  under  the  Trus- 
tee Act,  1860,  ^[q9ointing  a  new  trustee,  in  acase  where 
there  was  an  existing  power  ci  appointment  vested  in  a 
kmatio  tenant  for  life,  in  tide  absence  of  the  oommittee 
of  the  lunatic,  and  directed  the  petition  to  stand  over, 
with  liberty  to  serve  the  committee  with  the  petition. 
— ife  Pttrke's  Trust,  M.B.  656.-8  L.T.  N.S.  878. 

6.  Suit  to  make  infant  heir  of  deceased  vendor  trustee 
— Cb^.— Where  a  vendor  dies  intestate,  leaving  an 
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infant  heir,  and  a  bill  is  filed  to  make  him  a  trustee  to 
oonyey  under  the  Trustee  Act  of  1 850,  each  party  must 
pay  his  own  costs. — Scott  v.  Scott,  V.C.K.  766. — 8  L.  T. 
N.  a  450. 

7.  Vesting  order — Deceased  mortgagee  in  possefHan. 
— Where  a  mortgagee,  with  power  of  sale,  and  a  trust 
to  pay  the  residue  to  the  mortgagor,  takes  possession 
and  so  remains  until  his  death,  giving  his  estate  gene- 
rally to  trustees,  but  leaves  no  heir-^t-law,  the  Court 
will  not  make  a  vesting  order  under  the  9th  or  19th 
section  of  the  Trustee  Act,  1850,  but  under  the  15th 
section. — Re  Keeler*t  Mortgage  Trust,  V.C.K.  62. — 82 
L.  J.  Ch.  101 ;  9  Jur.  N.  S.  95;  1  N.  R.  44. 

8.  Parties — Practice — Trvstees  with  power  of  sale. — 
The  rule  of  the  15  &  16  Vict.  c.  86,  under  which  trus- 
tees with  a  power  of  sale  sufficiently  represent  their 
cestuis  que  trusts,  applies  to  a  petition  under  the  Trustee 
Act,  as  well  as  to  a  suit. — lie  Blanchard*s  Trusts,  v.c.w. 
8  L.  T.  N.  S.  603;  2  N.  B.  386. 

TRUSTEE  RELIEF  ACTS  (10  &  11  Vict.  c.  96;  12  & 
13  Vict.  c.  74):— 

1.  Costs  of  trustees. — Trustees  having  accepted  the 
trusts  of  a  will,  and  having,  two  years  afterwards,  and 
without  any  substantial  alteration  having  taken  place 
in  the  trusts,  paid  the  fund  into  court  under  the  above 
Acts,  refused  their  costs  of  a  petition  for  payment  of 
the  dividends  to  the  tenant  for  life. — Be  Leakeys  Trusts, 
M.B.352.— 7 L.  T.N.  S.  816;  9  Jur.N.  S.463;  1  N.R.  417. 

2.  Payment  into  court — 12  ^J*  13  \1M.  c.  74. — One 
out  of  three  trustees  being  in  bad  health  and  incapable 
of  attending  to  business,  the  other  two  were  allowed 
to  pay  the  fund  into  court. —  Re  Broad/itood^s  Trusts, 
V.CK.  8  L.  T.  N.  S.  632. 

8.  Practice — Costs. — ^The  payment  of  a  trust  fund 
into  court  under  the  Trustee  Relief  Act  does  not  give 
the  Court  jurisdiction  over  the  rest  of  the  estate;  but 
upon  the  question  of  costs,  or  the  paying  in  the  fund, 
or  of  the  petition  for  payment  out,  or  how  the  money 
is  to  be  disposed  of,  the  Court  has  jurisdiction.  The 
Act  operates  as  a  complete  discharge  to  the 
trustee  as  to  the  fund  paid  in,  and  no  further;  and 
where  a  trustee  retains  a  part  of  a  trust  fund  in  his 
hands  to  answer  the  costs  of  payment  into  Court,  the 
Court  has  no  jurisdiction  over  that  portion. — Re 
Barber's  Will,  V.C.K.  1056.— 2  N.  R.  571. 

And  see  Practice,  100. 

ULTRA  r/iZ^iSr.— See  Joint  Stock  Company,  11— 13; 
Railway  Company,  11 — 13. 

UNCERTAmTY.— See  Spbcipic  Pebpormanck,  12. 

UNDERTAKING.— See  Practice,  94, 154. 

UNDERVALUR— See   Vendor    and   Purchaser,  11, 
19—21. 

Xrtn)UB  INFLUENCE.— See  Parent  and  Child;  Vo- 
luntary Settlement,  6. 

UNINCORPORATED    ASSOCIATION.— See    Winding- 
up,  82. 

USB  OP  NAME.- See  Injunction,  24. 

USURY.— See  Mortgage,  1. 

VALUABLE  CONSIDERATION.— See  Fraud,  3. 

VALUATION. — See  Lands  Clauses  Act,  23;  Partner, 
1;  Specific  Performance,  11. 

VARYING  ORDER.— See  Practice,  155. 

VENDOR  AND  PURCHASER:— 

1.  Apportionment  of  purcluise'mcney — Sale  by  trustees 
— Several  estates. — Three  distinct  estates,  two  of  which 
were  settled  upon  different  trusts,  were  sold  together 
to  the  same  purchaser  for  a  lump  sum.  Upon  an  ob- 
jection by  the  purchaser  that  this  was  a  breach  of  trust, 
and  that  the  estates  ought  to  have  been  sold  separately, — 
Held,  that  the  sale  was  valid,  and  that  the  Court 
ould,  if  necessary,  apportion  the  purchase-money. 


Held,  also,  that  the  case  was  not  altered  by  a  depre- 
ciatory condition  of  sale  affecting  one  of  the  estates. — 
Rede  V.  Oakcs,  M.R.  795. — 9  Jur.  N.  S.  765. 

2.  Chose  in  action — Assignment  for  talue  fcithout 
notice — Interlocutory  application — Costs. — On  tiie  oc- 
casion of  the  sale  of  a  freehold  estate,  it  was  agreed 
that  the  purchase-money  should  be  paid  in  railway 
bonds,  and  the  purchaser  deposited  with  and  assigned 
to  A.,  who  alleged  himself  to  be  the  solicitor  of  the 
vendor,  one  of  such  bonds  in  part  payment  of  the  pur- 
chase-money. The  contract  turned  out  to  be  a  fraud  on 
the  purchaser  and  went  off,  and  on  the  purchaser  ap- 
plying to  A.  for  the  return  of  the  deposited  bond,  he 
was  informed  that  A.  had  placed  it  in  the  hands  of  B. 
to  secure  a  debt  due  from  himself  to  B.  B.  had  no 
notice  of  the  terms  upon  which  A.  held  the  bond. 

Held,  in  a  suit  by  the  purchaser  against  B.  to  restrain 
him  from  dealing  with  the  bond,  that  the  deposit  and 
assignment  of  the  bond  by  the  purchaser  to  A.  for  the 
purpose  above  mentioned  did  not  make  A.,  in  the 
events  which  happened,  a  constructive  trustee  for  the 
plaintiff,  and  that  as  B.  was  a  bond  fide  purchaser  of 
the  bond  for  value  without  notice,  he  could  not  be  re- 
strained from  dealing  with  it. 

Where  the  allegation  upon  which  the  principal 
equity  of  the  bill  was  founded  was  disproved  by  the 
evidence  brought  forward  upon  an  interlocutory  moticm 
for  an  injunction,  the  Court,  in  refusing  the  motion, 
ordered  the  plaintiff  to  pay  the  costs  thereof  instead  of 
making  them  costs  in  the  cause. — Askwin  v.  Burton, 
M.R.  103.— 7  L.  T.  N.  S.  689;  32  L.  J.  Ch.  196;  9  Jur. 
N.  S.  319. 

3.  Condition  of  sale — Admission  of  heirship — Pedi- 
gree.— A  contract  for  sale  contained  a  stipula^on  that 
although  a  pedigree  would  be  furnished,  the  purchaser 
should  admit  that  the  vendor  was  heir-at-law  of  his 
cousin,  and  should  not  require  any  further  evidence  of 
pedigree  than  the  vendor  had  in  his  possession.  The 
pedigree  failed  to  show  that  the  vendor  was  heir-at- 
law  to  his  cousin. 

Held,  that  the  purchaser  was  bound  to  admit  the 
heirship  and  specific  performance  if  the  contract  was 
enforced. — Nash  v.  Brotcne,  v.CiJ. — 9  Jur.  N.  S.  431 ; 
7  L.  T.  N.  S.  667. 

4.  Infant  heir —  Costs. — Where  the  vendor  of  real 
estate  dies  intestate,  before  the  contract  for  sale  is 
completed,  leaving  an  infant  heir,  and  thereby  a  suit  is 
rendered  necessary,  no  costs  will  be  given  on  either 
side;  but  if  the  vendor  devises  the  estate  to  an 
infant,  his  estate  must  bear  the  costs  of  the  suit. — 
Hodson  V.  Carter,  v.c.W. — 7  L.  T.  N.  S.  604 ;  1  N.  R. 
179. 

5.  Infant  devisee-^ Costs. — Murdin  v.  Patey,  v.cs. — 
1  N.  R.  666. 

6.  Injunction — Action  for  recovery  of  deposit — Jktris- 
diction. — Where  there  is  a  contract  to  puzohaae,  and  a 
dispute  arises  as  to  title,  this  Court  will  restrain  the 
purchaser  from  bringing  an  action  for  the  return  of 
the  deposit,  a  court  of  equity  being  the  only  proper 
tribunal  to  decide  the  question  upon  which  the  return 
of  the  deposit  depends. — Kell  v.  Nokes,  v.c.K.  978. 

7.  Mining  shares —  Misrepresentation* —  Maturin  v. 
Tredennick,  v.c.w.— 2  N.  R.  614. 

7a.  Misrepresentation — Caveat  emptor. — ^If  there  be 
anything  in  the  nature  or  oiroumstanoes  of  the  repre- 
sentations made  by  a  vendor  calculated  to  excite  sus- 
picion, or  to  require  explanation  or  investigation^  the 
purchaser  is  bound  to  be  on  his  guard,  and  must  bear 
the  consequence  of  any  negligence  on  his  own  part. 

If  the  purchaser,  not  satisfied  with  the  representa- 
tion, proceeds  to  investigate  and  inquire  for  himself, 
and  has  a  fair  opportunity  of  testing  the  aocorapj  of 
what  the  seller  has  represented,  he  must  abide  l^  the 
consequences. 

C.  advertised  a  brewery  and  leasehold  property  for 
sale,  and  M.,  with  a  view  to  purchasing  the  same,  visited 
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bargain,  or  permit  hia  olient  to  ptomise,  that  any  addi- 
tional remuneration  idiall  be  given  him  in  respect  of 
his  professional  serrioes  beyond  the  legal  remnneration. 

A.  filed  a  bUl  to  reooyer  back  a  som  of  mon^  whioh 
he  had  promised  to  give  to  his  solicitor,  in  addition  to 
his  costs,  if  he  oonld  obtain  the  settlement  of  a  pending 
snit^  and  which  sum  the  solicitor  had  retained.  Nine 
years  elapsed  before  the  filing  of  the  bill,  during  the 
greater  part  of  whioh  time  the  relation  of  solicitor  and 
olient  had  snbsiBted  between  them. 

Held,  that  the  money  had  been  improperly  retained, 
and  that  A.,  notwithstanding  the  lapse  of  time,  was  en- 
titled to  recover. — O'Brien  v.  I>enns,  L.O.  818. — 8  L.  T. 
N.  S.  179;  9  Jnr.  N.  B.  627.  V.C.8.— 7  L.  T.N.  S.  784; 
9  Jur.  N.  a  821. 

And  see  Bankbuptct,  121;  Inpant,  4;  Joint  Stock 

OOMPAMT,  12;  MOJtTQAOB,  14;  PLEADING,  10;  PrAC- 
TXCn,  13}  BAILWAT  GOXPANT,  1;  TAXATION}  Tbu&- 
10. 


SFECIAL  EXAMINEE.— See  Practice,  52. 
fiPEOmO  BBQUBST.— Bee  Will,  5, 14,  81—88. 
SPECIFIC  DEVISE.— See  Will,  16. 

8FB0IFI0  PHRFOBMANOB  :— 

1.  Agreetn&nt  to  let — ExpiratUm  of  term-^JRehef  in 
damages.  —  In  a  suit  for  speoifio  performanoe  of  an 
agreement  to  let  a  house  for  a  short  term,  the  plaintiff 
should  apply  to  have  the  cause  adyanoed  so  that  it  may 
be  heard  before  the  term  has  expired. 

Where  the  plaintiff  has,  by  his  delay  in  prosecuting 
the  suit,  allowed  the  term  to  expire  before  the  cause 
can  be  heard,  the.  Court  wiU  not  direct  an  inquiry  as  to 
damages. — J)e  Bnmae  v.  Martyn,  v.aw.  1020,  —  2 
N.E.  612. 

2.  Agreement  to  do  substantial  and  decorative  repairs 
— Damages. — ^The  plaintiff  hired  a  house  of  the  defen- 
dant on  the  defendant  agreeing  to  put  the  same  in 
substantial  and  decoratiye  repair.  The  Court  decreed 
speoifio  performance  of  the  agreement,  and  directed  an 
inquiry  as  to  the  decoratiye  repairs,  with  a  yiew  to 
awarding  damages  if  they  had  not  be^  done. — Samtida 
y.  Zaw/ord,  v.c.s. — 8  Jur.  N.  S.  789;  6  L.  T.  N.  S.  890. 

8.  Agreement  to  release  debts — Remedy  at  lam. — ^The 
plaintiff  agreed  with  the  defendant,  who  was  his  chief 
creditor,  to  transfer  to  him  all  his  property  in  the  West 
Indies  on  condition  of  the  defendant  discharging  him 
from  all  debts  due  to  him,  and  also  procuring  a  release 
from  a  debt  due  to  another  creditor. 

Held,  on  demurrer,  that  this  was  such  an  agreement 
as  could  be  enforced  in  equity. — Clowes  y.  Oarranay, 
V.C.W.— 7  L.  T.  N.  S.  248. 

4.  Costs. — ^A.  covenanted  to  grant  a  lease  to  B.  for  a 
term,  to  commence  upon  C.'s  death.  A.  subsequently 
died,  having  devised  the  property  to  JL 

Held,  that  A.'s  estate  must  pay  the  costs  of  a  suit, 
being  for  specific  performance. — Sanderson  v.  Chadwick, 
V.C.S.— 2  N.  E.  414. 

5.  Damages — 21  ^  22  Vict,  o,  27. — A  plaintiff  who 
has  filed  his  bill  for  specific  performance  of  a  contract, 
and  compensation  in  damages,  and  has  obtained  per- 
formanoe from  the  defendants  before  the  suit  is  brought 
to  a  hearing,  does  not  thereby  lose  his  right  to  conse- 
quential relief  in  damages  in  respect  of  the  injury  oc- 
casioned to  him  by  the  delay  of  tiiie  defendants  in  per- 
forming the  contract. 

In  such  a  case  the  Court,  under  sect.  6  of  21  &  22 
Yict.  c.  27,  will  cause  the  amount  of  damages  to  be  as- 
sessed by  a  jury  in  a  court  of  common  law. — Cory  v. 
Thames  Iron  Works  and  Ship  Building  Company,  V.C.W. 
589.-8  L.T.  N.  S.  237;  2  N.  R.  16. 

6.  Fraud  —  Alternative  relirf.  —  A  plaintiff  com- 
plained in  his  bill  that  a  judgment  had  been  obtained 
against  him  by  fraud,  and  Uiat  afterwards  a  oompro- 
inise  had  been  effected;  and  prayed  that  the  judgment 
might  be  set  aside  on  the  ground  of  fraud,  and  in  the 


alternative,  that  the  compromise  might  be  carried  into 
effect.  The  case  of  fraud  having  failed,  the  Court 
refhsed  to  enforce  the  compromise,  and  the  bill  was 
dismissed. — Cowley  v.  Poole,  v.cw. — 1  Hem.  &  Mill  60. 

7.  Iiy  unction — Negative  reliefs- Contract  for  works 
— Railway  company. — ^The  directors  of  a  railway  com- 
pany, by  their  duly  authorised  agent,  entered  into  a 
contract  with  B.,  a  railway  contractor,  for  the  construc- 
tion of  their  line  at  a  certain  price,  payable  in  shares 
and  debentures  of  the  company.  The  directors  subse- 
quently repudiated  the  contract  (denying  the  authority 
of  their  agent),  and  entered  into  an  agreement  by 
which  another  railway  company  was  to  undertake  the 
construction  of  the  line. 

B.  filed  his  bUI  to  obtain  specific  performanoe  of  his 
contract,  and  moved  to  restrain  the  directors  from 
parting  with  the  shares  which  would  have  become  ap- 
plicable for  his  payment. 

Held,  that  the  contract  could  not  be  severed,  and  that 
as  the  positive  relief  of  enforcing  specific  performance 
of  the  oontraot  for  the  oonstruotion  of  the  line  could 
not  be  glinted,  the  defendants  could  not  be  negatively 
restrained  from  iMurting  with  the  shares  (farming  the 
consideration  to  B.)  in  violation  of  the  contract;  espe- 
cially as  in  the  event  of  B.  failing  in  his  oontraot,  tiie 
company  could  not  be  restored  to  ^ir  original  position. 

Observations  upon  Imrnity  v.  Wagner,  1  D.  M.  &  G. 
604,  and  De  Mattes  v.  Oibum,  4  De  a.&  J.  iU.-^Peto 
V.  The  Brighton,  Uokfield,  and  Tunbridge  Wells  Bail- 
way  Company,  V.C.W.  874.-^3  N.  B.  415. 

8.  Lease— House  ^*  fit  for  hahitatum  " — Land  tax  re- 
demption by  the  Crown — 42  Oeo.  8,  o.  116. — F.  agrees 
with  L.  to  grant  him  a  lease  of  a  house  to  be  built, 
when  it  is  complete,  finished,  and  fit  for  habitation. 
L.  being  constantly  on  the  premises  during  the  build- 
ing, tabM  possession,  and  then  makes  various  oljeo- 
tions  on  the  ground  that  the  house  Is  not  o(»nplete, 
finished,  and  fit  for  habitation.  The  matter  is  referred 
to  an  expert,  who,  although  he  finds  that  some  of  the 
objections  exist,  comes  to  the  conclusion  that  the  house 
is  complete,  finished,  and  fit  ioft  habitation.  F.  also 
daims  £8  per  annum  additional  rent,  on  the  ground 
that  the  Crown,  since  the  contract,  has  redeemed  the 
land  tax,  whioh  L.  was  liable  to  pay. 

Held,  that  there  must  be  a  decree  for  specific  perform- 
ance against  L.,  but  that  the  120th  section  of  the 
42  Geo.  8,  c.  116,  does  not  apply. — Faulkner  v.  Llewel- 
Un,  ▼.O.K.  1056. 

9.  Lease — Usual  provisions — Personal  covenants — 
Proviso  for  re-^ntry. — ^The  Court  will  not  decree  spe- 
cific performance  of  a  contract  for  a  lease  of  premises, 
where  one  of  the  stipulations  of  the  contract  is,  that 
the  lessee  shall  engage  the  personal  services  of  the 
lessor  in  the  business  to  be  carried  on  upon  the  pre- 
mises.-^^iffti  V.  Fossick,  L.J.  128.— 7  L.  T.  N.  S.  515; 
82  L.  J.  Ch.  49;  9  Jur.  N.  S.  288;  1  N.  R.  148 

10.  Misrepresentation.  —  Upon  the  negotiation  for 
the  lease  of  a  field.  A.,  the  lessor,  in  ignorance,  and 
without  taking  the  trouble  to  obtain  information  within 
his  reach  upon  the  subject,  makes  a  representation 
which  is  untrue, — 

Held,  that  although  B.,  the  intending  lessee,  had 
made  some  inquiry  (by  inspecting  the  property  cur- 
sorily), A.  was  precluded  by  his  untrue  representation 
from  enforcing  performance  of  the  agreement  for  a  lease. 
— Biggins  v.  Samcls,  V.C.W. — 2  Job.  &  Hem.  460;  7 
L.  T.  N.  S.  240. 

11.  Mortgage  or  sale — Valuation, — S.  being  possessed 
of  a  leasehold  farm,  entered  into  an  agreement  with  T., 
whereby,  after  reciting  that  T.  had  lent  him  a  certain 
sum,  and  agreed  to  make  him  further  advances,  it 
was  agreed  that  the  said  sum  and  such  sums  as 
should  be  further  advanced  should  be  repaid  on  the  day 
mentioned;  but  if  S.  should  not  then  repay  the  same, 
S.  agreed  to  assign  the  farm  to  T.  for  the  residue  of 
the  term  without  any  further  consideration,  together 
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with  the  fumitore  and  stock,  at  a  viUaation;  and  T. 
agreed  to  pay  the  amount  of  Buch  valuation,  deducting 
therefrom  the  money  advanced.  The  valuation  was 
afterwards  made,  and  the  plaintiff  entered  into  posses- 
sion, but  the  defendant  refused  to  receive  the  balance 
of  the  money,  alleging  that  the  agreement  was  for  a 
mortgage  and  not  for  a  sale.  T.  filed  a  bill  for  specific 
performance. 

Held,  that  the  relation  of  seller  and  purchaser,  and 
not  that  of  mortgagor  and  mortgagee,  was  constituted 
by  the  agreement,  and  that  the  plaintiff  was  entitled 
to  have  it  specifically  performed. — Tapply  v.  Sheather, 
L.c.  12.— 8  Jur.  N.  S.  1163;  7  L.T.  N.S.298. 

12.  Part  performance — Viicertainty. — Bill  for  speci- 
fic performance  of  a  parol  agreement  to  demise  lands, 
aided  by  part  performance  of  the  contract,  dismissed 
on  the  ground  of  uncertainty  in  the  terms  of  the  agree- 
ment.— Price  V.  Salusbnn/,  v.cs. — 32  L.  J.  Ch.  441. 
L.J.  lb. 

13.  RaUivay  company — Lands  Clauses  Consolidation 
Act — Notice  to  treat — Mandamus — Jurisdiction, — ^A 
public  company  gave  notice  to  a  landowner  to  purchase 
some  land,  and  arbitrators  were  appointed  on  each  side, 
but  the  arbitration  went  off.  The  landowner  then  filed 
a  bill  for  specific  performance  and  for  compensation. 

Held,  that  the  proper  remedy  was  by  mandamus  to 
compel  the  company  to  summon  a  jury,  and  the  bill 
was  dismissed  with  costs. — lAnd  v.  Isle  of  Wight  Ferry 
Company,  v.c.w. — 7  L.T.N.  S.  416;  1  N.  R.  13. 

14.  Tim^ — Pleadiny — Amendment. — ^Where,  in  an 
agreement  between  a  railway  company  and  a  land- 
owner, for  tbe  purchase  of  land  for  a  railway,  it  was 
provided  that  the  company  should  make  such  crossings 
as  C,  or  him  failing,  the  engineer  or  surveyor  of  the 
landowner,  should,  within  one  month  after  delivery  of 
possession  of  the  land,  notify  in  writing  to  the  company, 
and  no  notification  in  writing  was  made  until  three 
months  after  such  delivery  of  possession,  when  the 
company's  works  had  considerably  progressed, — 

Held,  that  time  was  of  the  essence  of  the  contract, 
and  that  the  notification  not  having  been  made  within 
the  time  appointed,  was  not  binding  on  the  company. 

Where  an  agreement  is  precise  and  positive  in  its 
terms,  the  proof  that  any  part  of  it  has  been  waived 
lies  on  the  party  alleging  such  waiver,  and  mu&t  be 
clear  and  distinct. 

Where  a  bill  is  filed  for  the  specific  performanoe  of 
an  agreement  to  execute  certain  works  to  be  determined 
by  the  award  of  a  third  party,  and  the  case  made  by 
the  bill  is  substantially  based  on  the  supposition  that 
such  award  is  valid  and  binding,  the  plaintiff  cannot  at 
the  hearing  abandon  the  award  as  invalid,  and  fall 
back  upon  the  general  scope  of  the  agreement. 

Where,  at  the  hearing,  it  appears  that  the  questions 
at  issue  are  not  properly  raised  by  the  record,  it  is  in 
the  discretion  of  the  Court  either  to  give  the  plaintiff 
leave  to  amend,  or  to  dismiss  the  bill  without  preju- 
dice. 

Where  the  matters  necessary  to  be  introduced  into 
the  record  are  connected  with  the  matters  already  in 
issue,  the  proper  course  is  to  give  leave  to  amend. 

Where  such  matters  are  not  so  connected,  the  proper 
course  is  to  dismiss  the  bill. — Earl  of  Damley  v.  The 
London,  C/uitkum,  and  Dover  Railway  Company ^  hJ, 
388.-9  Jut.  N.  S.  452 ;  1  N.  R.  409.  V.C.S.— 7  L.  T.  N.  S. 
690;  9  Jur.  N.  S.  148. 

15.  Vendor  and  purchaser  —  Railway  company  — 
Lands  Clauses  Act  —  Time  for  completioti. — ^When  a 
company  enters  into  an  unconditional  contract  for  the 
taking  and  purchase  of  land  under  their  parliamentary 
powers,  they  must  perform  such  contract,  and  pay 
the  purchase  or  compensation  money  within  a  reason- 
able time,  and  cannot  postpone  the  period  of  com- 
pletion until  they  require  to  use  the  land  so  purohafied 
for  the  purpose  of  their  works. 

Although  on  a  purchase  of  land  by  a  company  from 


a  tenant  for  life  or  other  person  having  a  limited  inte- 
rest, the  Lands  Clauses  Act  requires  (sect.  9)  the  fair- 
ness of  the  purchase  or  oompensation  money  to  be 
determined  by  the  oertificate  of  two  Burveyors,  the 
Court  will  not  refuse  to  entertain  a  suit  by  the  tenant 
for  life  for  specific  performanoe  of  the  agreement  to 
purchase,  on  the  ground  that  no  such  oertificate  has 
been  obtained;  but  the  Court  will  ascertain  for  itself 
the  fairness  of  such  price  by  means  of  an  inquiry  in  the 
suit. — Baker  v.  The  Metropolitan  Bailpoay  Qm^anjfp 
M.B.  18.— 7  L.T.  N.  a  494;  32  L.  J.  Ch.  7;  9  Jur.  N.  8. 
61;  IN.  R.  8. 

An  appeal  was  brought  from  this  deoiBlon,  but  was 
compromised,  January  the  14th,  1868.  See  7  L.  T. 
N.  S.  770. 

16.  Voluntary  agreement —  Want  of  mytuaUty  — 
Custody  of  Children,  —  An  agreement  by  whic^  a 
father  stipulated  that  the  mother  of  his  deoessed 
wife  should  have  the  custody  of  the  infant  ohildxen 
during  three  months  of  every  year  is  bad  for  want 
of  mutuality,  and  cannot  be  enforoed  against  the 
deceased  wife's  mother,  as  she  could  not  compel  the 
father  to  deliver  up  the  children  to  her  for  the  stipu- 
lated period,  nor  restrain  him  from  removing  them  out 
of  the  jurisdiction. 

Circumstances  under  which,  independently  of  the  ob- 
jection for  want  of  mutuality,  the  Court  held,  upon  de- 
murrer, that  no  concluded  agreement  had  been  come  to 
between  the  parties. — Kennedy  v.  May,  v.cw.  858. — 
7L.T.  N.8.  819;  1  N.R.  427. 

And  see  Contebsion,  1;  Husband  Ain>  Wife,  2; 
Lands  Clauses  Act,  8;  Mistake,  8;  Poweb,  8; 
Practice,  144;  Railway  Company,  8,  9;  Vendor 
and  pubchaseb,  12,  17. 

STAMPS.— See  Bankruptcy,  18,  107;  Practice,  145; 
Taxation,  8. 

STATUTES:— 

23  Hen.  8,  c.  5  (Sewers). — See  CoMMissioinERS  of 
Sewers. 

13  Eliz.  0.  6  (Fraudulent  Conveyance). — See  For- 
feiture, 2. 

7  Anne,  c.  20  (Middlesex  Registry). — See  Mort- 

OAQE,  22. 

14  Geo.  3,  c.  78  (Metropolitan  Bxhldings). — See 
Insurance. 

Zh  Geo.  8,0. 68  (Marine Insurance). — See  Friendly 
Society.  8. 

39  &  40  Geo.  3,  o.  98  (Thellusson  Act). — See 
Will,  3,  4. 

42  Geo.  3,  c.  116  (Land  Tax  Redemption). — See 
Specific  Performance,  8. 

42  Geo.  3,  c.  cxvii  (Bilston  Act). — See  Church,  2. 

53  Gko.  3,  c.  141  (ANNUITIES).— See  Annuity,  3,  4; 
Solicitor,  1. 

10  Geo.  4,  c.  h^  (Friendly  Societies). — See 
Friendly  Society. 

2  &  8  Will.  4,  c.  33  (COURT  OF  CHANCERY). — See 
Jurisdiction,  6. 

8  &  4  Will.  4, 0.  22  (Sewers). — See  Commissioners 
OF  Sewers. 

8  &  4  WilL  4,  0.  27  (LIMITATIONS). — See  Limita- 
tions, Statute  of. 

3  &  4  WilL  4,  c.  74  (Fines  and  Recoveries). — See 
Copyhold,  2;  Husband  and  Wife,  21. 

4  &  6  WilL  4,  c.  22  (APPORTIONMENT). — See  Ap- 
portionment. 

4  &  6  WilL  4,  0.  82  (COURT  OF  CHANCERY).— See 
Jurisdiction,  6. 

6  &  6  Will.  4,  c.  76  (Municipal  Corporations). — 
See  Municipal  Corporations. 

7  WilL  4,  &  1  Vict.  C.  78  (MUNICIPAL  CORPORA- 
TIONS).— See  Municipal  Corporations. 

1  Vict.  0.  26  (Wills).— See  Power,  7j  Settle- 
ment, 8;  Voluntary  Settlement,  1;  Will,  60,  69a, 
108. 
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I  &  2  Vict.  c.  110  (Judgments). — SeeBANKKUprcr, 

111;  CHARITT,  1;  JUDGMENT,  1;  PRACTICE,  149. 

6  &  6  Vict.  c.  85  (Income  Tax). — See  Income  Tax. 

5  &  6  Vict.  c.  100  (Copyright). — See  Copyright, 
8,4. 

6  &  7  Vict.  o.  65  (Copyright). — See  Copyright, 
8,4. 

6  &  7  Vict  0.  78  (Solicitors). — See  Solicitor; 
Taxation. 

7  &  8  Vict  c.  70  (Insolvency). — See  Bankruptcy, 
142. 

7  &  8  Vict  c.  110  (Joint  Stock  Companies  Regis- 
tration).— See  Winding-up. 

8  &  9  Vict  c.  16  (Companies  Clauses  Act).— See 
Apportionment. 

8  &  9  Vict  c.  18  (Lands  Clauses  Act). — See 
Lands  Clauses  Act. 

8  &  9  Vict  c.  20  (Railway  Clauses  Aot). — See 
Railway  Company,  5,  6,  7. 

8  &  9  Vict  0.  118  (Commons  Inclosure). — See 
Trustee,  16. 

10  k  11  Vict  0.  96  (Trustee  Relief).— See 
Trustee  Relief  Aot. 

II  &  12  Vict  c.  99  (Commons  Inclosure). — See 
Trustee,  16. 

12  &  18  Vict.  c.  74  (Trustee  Relief  Amendment). 
— See  Trustee  Relief  Act. 

12  &  18  Vict  c.  106  (Bankrupt  Aot,  1849).— See 
Bankruptcy,  108 — 189. 

18  Sc  14  Vict  c.  29  (Irish  Registration  Act). — See 
Will,  59. 

18  &  14  Vict  c.  60  (Trustee  Act,  1860). — See  Trus- 
tee Acts. 

15  &  16  Vict  0.  81  (Industrial  and  Provident 
Societies). — See  Winding-up,  22,  23. 

15  &  16  Vict  c.  51  (Copyhold  Enfranchisement). 
— See  Lands  Clauses  Act,  4. 

15  k  16  Vict  0.  55  (TRUSTEE  Act,  1852). —  See 
Trustee  Acts. 

15  &  10  Vict  c.  86  (Chancery  Improvement). — 
See  Mortgage,  5;  Practice;  Pleading,  18. 

16  &  17  Vict.  c.  51  (Succession  Duty). — See  Suc- 
cession Duty. 

16  &  17  Vict  c.  70  (Lunacy  Regulation,  1863). — 
See  Lunatic,  9, 10;  Trustee  Acts,  6. 

17  &  18  Vict  c.  90  (Usury).— -See  Mortgage,  1. 
17  &  18  Vict  c.  113  (Administration). — Locke 

King's  Act).— See  Will,  86 — 38. 

17  &  18  Vict  c.  119  (Bankruptcy). — See  Bank- 
ruptcy, 140. 

17  &  18  Vict  c.  185  (Common  Law  Procedure). — 
See  Practice,  145. 

18  &  19  Vict.  c.  43  (Infants*  Settlements). — See 
Practice,  43 

18  &  19  Vict  c.  68  (Scotch  Friendly  Societies). 
— See  Friendly  Society. 

18  &  19  Vict  c.  120  (Metropous  Local  Manage- 
ment Act). — See  Injunction,  16, 17. 

18  &  19  Vict.  c.  122  (Metropolitan  Building 
Act,  1856). — See  Metropolitan  Building  Act. 

19  &  20  Vict.  c.  47  (JOINT  Stock  Companies,  1856). 
— See  Winding-up. 

19  &  20  Vict.  c.  120  (Leases  of  Settled  Estates 
Act). — See  Leases  and  Sales  of  Settled  Estates 
Act. 

20  &  21  Vict  c.  14  (Joint  Stock  Companies). — 
See  Practice,  183. 

20  &  21  Vict.  c.  77  (PROBATE). — See  Judgment,  1. 
20  &  21  Vict  c.  85  (DIVORCE  AND  Matrimonial). — 
See  Bankruptcy,  111;  Husband  and  Wife,  8,  5. 

20  k  21  Vict  c.  147.  (THAMES  Conservancy).— See 
Injunction,  18. 

21  k  22  Vict.  c.  27  (CHANCERY  AMENDMENT). — See 
Injunction,  8;  Practice,  6;  Specific  Performance, 
5. 

21  k  22  Vict.  c.  60   (JoiNT   STOCK  COMPANIES).— 

See  Winding-up, 


21  &  22  Vict  C.  94  (COPYHOLD  ENFRANCHISEMENT). 

— See  Lands  Clauses  Act,  4. 

21  k  22  Vict  c.  08  (LOCAL  GOVERNMENT  Act). — 
See  Injunction,  18. 

21  k  22  Vict.  c.  104  (METROPOLIS  LOCAL  Manage- 
ment Amendment). — See  Injunction,  16;  Princi- 
pal AND  Agent,  3. 

22  k  28  Vict.  c.  85  (Law  OF  Property  Amend- 
ment).— See  Law  op  Property  Amendment  Act. 

22  k  23  Vict.  c.  63  (LAW  Ascertainment). — See 
Foreign  Court,  1. 

22  k  28  Vict  c.  93  (Legitimacy  Declaration 
Act). — See  Jurisdiction,  9. 

28  k  24  Vict.  c.  38  (Law  op  Property  Further 
Amendment). — See  Law  of  Property  Amendment 
Act 

23  k  24  Vict.  c.  112  (Defence  Act,  18G0).— See 
Defence  Act. 

23  k  24  Vict  c.  127  (Attorneys  and  Solicitors). 
— See  Judgment,  2;  Taxation,  9. 

24  k  25  Vict  c.  73  (COPYRIGHT).— See  Copyright,  4. 

24  k  25  Vict.  c.  134  (Bankrupt  Act,  1861).— See 
Bankruptcy,  1 — 104. 

25  k  26  Vict.  c.  42  (Chancrry  Regulation — 
RoLT's  Act). — See  Injunction,  8;  Patent,  10; 
Practice,  83. 

25  k  26  Vict  c.  86  (Lunacy  Regulation,  1862).— 
See  Lunatic,  12. 

25  k  26  Vict.  c.  89  (Companies  Act,  1862).- See 
Winding-up. 

25  k  26  Vict.  c.  104  (Queen's  Prison).— See  Prac- 
tice, 75. 

26  k  26  Vict  c.  108  (RESERVATION  OP  Minerals). 
Qqq  Practice  125 127. 

STAYING    PROCEEDINGS.  —  See    Bankruptcy,    78; 
Pleading,  5;  Practice,  9,  26—29,  93, 146, 147. 

STOCK.— See  Lunacy,  10;  Practice,  70;  Will,  82. 

STOP  ORDER.— See  Practice,  148—150. 

SUBPCBNA.— See  Practice,  142. 

SUBSTITUTIONAL  GIFT.— See  Will,  86—88. 

SUCCESSIVE  ABSOLUTE  GIFTS.— See  Will,  90. 

SUCCESSION  DUTY:— 

Marriage  tettlemeiU — Jointure  rent-cliarges — 17  <$'  18 
Vict,  c.  51,  *.  17.— The  17th  section  of  the  Succes- 
sion Duty  Act  (17  k  18  Vict  c.  51),  applies  to  con- 
tracts made  in  consideration  of  marriage. 

So,  where  by  an  ante-nuptial  settlement  an  annuitj 
was  created  in  favour  of  the  intended  wife,  to  become 
payable  after  the  death  of  her  husband  out  of  the 
family  estates  as  a  jointure  in  lieu  of  her  right  to 
dower,  thirds,  and  free-bench,  and  the  husband  died 
after  the  Succession  Duty  Act  came  into  operation, — 

Held,  that  no  succession  duty  was  payable  by  the 
jointress  in  respect  of  the  annuity. — IToyer  v.  JBankes  (2), 
M.R.  708.-8  L.  T.  N.  S.  483;  9  Jur.  N.  S.  684; 
2  N.  R.  217. 

SUITORS*  FEE  FUND.— See  Practice,  84. 

SUPPLEMENTAL  BILL.— See  Husband  and  Wipe,  7; 
Practice,  20, 161. 

SUPPLEMENTAL  ORDER.— See  Practice,  152. 

SUPPLEMENTAL  SUIT.— See  Pleading,  8,  9. 

SURRENDER.— See  Bankruptcy,  26, 112. 

SURVIVOR— SURVrVORSHIP.—See  Power,  7;  Set- 
tlement, 12;  Will,  91 — 96. 

SUSPENSION  OF  PROCEEDINGS.— See  Bankruptcy, 
63. 

TAXATION:— 

1.  Agreement  to  pwy  fiaed  suM—^Solicitor  and  client. 
—A  client  agreed  with  a  solicitor  to  pay  him  a  fixed 
sum  for  business  to  be  done  in  procuring  her  a  loan  on 
mortgage.  The  client  afterwai^  paid  the  sum  agreed 
on. 
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Held,  that  she  was  neyertheless  entitled  to  an  order 
for  a  delivery  of  a  biU  of  oosts  and  taxation. —  Be 
yenman,  m.b. — 30  Beav.  196. 

2.  Agreement  by  defendant  to  pay  plaintiff* i  costs — 
Arbitration — Third  party, — ^Tho  plaintiff  and  defen- 
dant oompromised  their  suit,  and  agreed  that  the 
defendant  should  pay  the  plaintiff's  oosts,  and  that  if 
any  differenoe  arose  as  to  the  oosts,  it  should  be  referred 
to  J.  (a  Bolioitor).  The  plaintiff's  solioitor  sent  in  his 
bill  to  the  defendant,  who  obtained  an  order  of  oourse 
to  tax  it 

Held,  that  the  defendant  was  entitled  to  the  order. 
Practioe  of  the  office  in  such  oases. — Re  Hartley ^  M.R. 
— 80  Beav.  620. 

8.  Auctioneers''  charges.  —  A  solioitor  employed  to 
conduct  a  sale  having  engaged  an  auctioneer  without 
inquiring  into  his  terms,  and  the  auctioneer  having 
deducted  his  charges  for  oommission,  &o.,  in  the  usual 
way  from  the  deposit,  on  taxation  part  of  this  sum  was 
disallowed  by  the  master,  the  amount  allowed  being 
aocording  to  the  scale  in  bankruptcy. 

Held,  that  as  the  auctioneer's  charges  were  at  the 
usual  rate,  and  no  improper  conduct  was  shown  on  the 
part  of  the  solicitor,  he  must  be  allowed  the  full 
amount.— iZd  Page,  m.b.  684.-8  L.  T.  N.  8.  231. 

4.  BiU  of  costs — Solicitor — Double  scale  of  charges. 
—A  solicitor  delivered  a  bill  of  costs,  the  items  of 
which  were  drawn  up  in  double  columns,  one  column 
stating  the  amount  due  in  the  event  of  a  taxation,  the 
other  the  amount  due  in  the  absence  of  a  taxation. 
The  client  tendered  the  lower  amount,  which  was  re- 
fused, unless  the  client  obtained  an  order  to  tax  the 
bilL  This  he  declined  to  do,  and  ultimately,  in  order 
to  obtain  possession  of  his  papers,  the  client  paid  the 
larger  sum,  and  now  presented  a  petition  to  tax. 

Held,  that  he  was  entitled  to  the  order  upon  the 
gpround  that  the  payment  of  the  larger  or  the  smaller 
sum  had  not  been  fairly  left  to  the  option  and  judg- 
ment of  the  client. — Re  Lett.  Ex  parte  Tosland,  M.R. 
15.— 8  Jur.  N.  S.  1119;  7  L.  T.  N.  S.  303;  82  L.  J.  C?h. 
100;  1  N.  R.  8. 

6.  Rill  of  costs — Solicitor — Lender^s  reasonable  coiti 
— Commission. — ^A.  agreed  to  lend  a  sum  of  money  to 
B.  upon  security,  and  the  solicitors  for  the  latter 
undertook  that  if  the  matter  went  off  they  would  pay 
the  reasonable  oosts  incurred  by  A.  in  the  mat^r. 
Two  days  before  the  day  when  the  money  was  to  have 
be^i  paid  in  London,  the  lender,  who  resided  in  the 
oountry,  withdrew  the  amount  of  the  propoeed  loan 
from  his  bankers  in  the  country,  and  sent  it  to  London, 
and  the  bankers  charged  him  a  quarter  per  oent.  on 
the  amount  in  consequence  of  the  withdrawal  without 
notice.  The  contract  of  loan  afterwards  went  off  by 
reason  of  a  difficulty  as  to  the  borrower's  security. 

Held,  that  the  reasonable  costs  incurred  by  A.  in  the 
matter  did  not  include  the  banker's  oommission. — Re 
Rlakeley,  M.B.  666.-8  L.  T.  N.  S.  343. 

6.  Solicitor^^RUl  of  costs  containing  general  items 
— Explanatory  ccidcnce. — ^Where  an  unexplained  gross 
sum  is  charged  in  a  bill  of  costs,  the  <dient  may,  be- 
fore taxation,  require  the  solicitor  to  furnish  an  ex- 
planation of  such  sum,  which  t^e  latter  Is  bound  to 
give,  and  the  explanation  may  then  be  used  by  bot& 
parties  on  the  taxation;  if,  however,  the  client  does 
not  call  for  such  an  explanation,  the  solicitor  is  stiU 
entitled  to  supply  it  on  the  taxation,  but  he  cannot 
make  me  of  such  explanation  to  claim  a  larger  sum 
than  the  item  originally  inserted  in  the  original  bill, 
and  sought  to  be  explained. 

A  bill  of  oosts  delivered  by  a  solicitor  to  a  railway 
company  contained  an  item  of  £525,  charged  generally 
in  respect  of  business  done  during  upwards  of  a  year. 
On  the  taxation  the  solicitor  produced  a  rider  contain- 
ing the  i>articulars  of  the  business  so  transacted  dur- 
ing that  period,  and  the  total  amount  of  the  items  in 
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the  particulars  was  £789,  instead  of  £526,  as  charged 
in  the  bilL    The  taxing-master  allowed  £621. 

A  petition  to  review  the  taxation  was  dismisBed.— - 
Re  rUleard  4r  Ch-,  M.B.  476.-8  L.  T.  N.  S.  142. 

7.  CounseVs  fees — Cogts  a$  between  solicitor  and 
client. — Under  an  order  for  the  taxation  and  payment 
of  the  plaintiff's  costs  of  suit  out  of  the  fond,  as  be- 
tween solicitor  and  client,  held,  that  the  oosts  of  a 
consultation  with  a  Queen's  Oounsel  on  the  draft  bill, 
which  was  had  at  the  request  of  the  junior  coonsel, 
ought  to  be  allowed,  although  the  result  of  the  oonsnl- 
tation  was  that  that  part  of  the  bill  to  whidi  it  had 
reference  was  struck  out. — Fonter  v.  Da/f9ie$,  M.B.  813. 
—8  L.  T.  N.  S.  626;  9  Jur.  N.  S.  741j  2  N.  R.  860. 

8.  CounseVs  fees — Stamps. — ^Money  paid  by  a  client 
to  his  solicitor  for  the  special  purpose  of  paying  ooun- 
sel's  fees  and  stamps  is  properly  included  in  the 
solicitor's  biU  in  calculating  the  one-sixth  on  taxation. 
— Re  Metcalfe^  M.B. — 30  Beav.  406. 

9.  Intere9t'-'2Z  ^  24  Viet,  c  127,  #.  27.— An  order 
was  made  in  1857  for  the  tavation  of  oeitain  oorts, 
and  that  th^  should  be  raised  by  sale  of  the  freehold 
estates  of  the  testator  in  the  oauae.  Diffionltisa  aioee 
as  to  the  completion  of  the  sale  of  the  eetates,  which 
was  not  effected  till  1863.  The  Court  ordered  interest 
to  be  paid  on  the  taxed  costs. — Carter  v.  CartOTf  T.cw. 
— 8  L.  T.  N.  S.  692;  2  N.  R.  612. 

10.  Order  to  tarn  emparte-^  fhppreaion  ef  faett. — 
A  client  brought  an  action  against  his  solicitor,  to  which 
the  solioitor  pleaded  a  setoff  of  his  bill  of  oosts.  The 
client  accordingly  dropped  the  action,  and  obtained  the 
oommon  order  to  tax  ^e  bill  in  ohanoery. 

Held,  that  it  was  not  neoeaaazy  for  him  to  state  the 
proceedings  at  law  in  obtaining  his  order  to  tax. — Re 
David,  M.B.— 30  Beav.  278. 

11.  RaHy  and  party — Uxpenses  of  fcHnetses  tww- 
moned  but  not  examined  —  Attendance  of  country 
solicitor  —  Shorthand^writer^s  nates  —  Enrolment  of 
decree.-^Vfhere  the  oosts  of  a  suit  were  ordered  to  be 
paid  by  the  defendant  as  between  party  and  parly, 
they  were  held  to  include  the  expenses  incurred  by  the 
plidntiff  in  bringing  np  the  defendant's  witnesses  to 
be  cross-examined  in  court,  when  their  attendance  was 
reasonably  necessary,  notwithstanding  they  were  not 
in  fact  oros»examined,  and  also  the  expense  of  the 
shorthand- writer's  notes  of  the  evidence  given  in  court, 
taken  at  the  suggestion  of  the  judge,  but  they  were 
held  not  to  include  the  expenses  of  the  attendance  in 
town  of  the  country  solioitor  for  the  purpose  of  super- 
intending the  cross-examination  in  court  of  the  pUdn- 
tilTs  witnesses,  nor  the  costs  of  the  enrolment  of  the 
decree  by  the  plaintiff. — Clark  v.  Jfalpas,  m.b.  251. — 
7  L.  T.  N.  S.  669;  9  Jur.  N.  S.  612j  82  L.  J.Ch.  813;  1 
N.  R.  221. 

12.  Pressure — Taxation  after  payment. — ^Where  a 
bill  of  oosts  was  delivered  on  the  completion  of  a  pur- 
chase, to  which  the  solioitor  was  a  party,  and  the  soli- 
citor refused  to  complete  the  purdiase  without  pay- 
ment,— 

Held,  that  the  above  ciroumstanoes  were  evidence  of 
pressure,  and  justified  taxation  after  payment,  notwith- 
standing five  months  elapsed  before  the  presentation  of 
the  petition.— i2<?  Pugh,  L.J.  762. — 8  L.  T.  N.  a  686. 

13.  Service  of  petition — Taxation  by  third  party. — 
A  petition  for  taxation  under  the  third  party  clause  of 
the  Solicitors'  Act  must  be  served  on  the  party  charge- 
able, if  the  latter,  as  between  himself  and  the  solicitor, 
is  precluded  from  taxing  the  bill;  since  in  that  case 
the  amount  taxed  off  would  go  in  diminution  of  the 
amount  due  to  the  party  chargeable. — Re  Raker,  M.B. 
792.-8  L.  T.  N.  S.  660;  2  K.  R.  161. 

14.  Unnecessary  length  of  pleadings — Partnership. — 
Partnership  between  solicitors  limited  to  certain  matters. 
Agreement  to  share  profits  of  business  transacted  by  a 
nUl way  company.    Observations  on  unnecessary  length 
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giyen,  the  testator  diieots  his  trustees  to  divide  the  rents 
equally  among  his  children  and  the  surviror  for  life, 
^th  a  devise  of  the  Norway  estates  to  his  sons  and 
their  male  issue,  with  the  ultimate  remainder  to  his 
own  right  heirs. 

Held,  that  the  money  gifts  were  legacies,  and  were 
chargeable  on  the  Bnglish  property  in  tihe  first  instance; 
and  if  that  should  be  insufficient,  then  on  the  Norway 
estates  in  aid  of  the  English.— //it/k/wiW  r.  WkUe, 
V.CK.  609.— 8  L.  T.  N.  S.  529. 

16.  Charge  of  debts  and  legacies — Specific  devise, — 
A  testatrix  charged  the  whole  of  her  real  and  personid 
estate  with  payment  of  her  debts  and  legacies,  which 
were  both  mentioned  in  the  same  dause  of  the  wilL 
She  made  a  specific  devise  of  a  certain  real  estate 
(being  the  only  one  of  which  she  was  seised),  and  after 
various  legacies  she  gave  t^e  residue  of  her  real  and 
perscmal  estate  as  in  the  will  mentioned.  Hie  general 
estate  was  insufficient  for  payment  of  her  legacies. 

Held,  that  the  legacies  wete  a  charge  on  the  real 
estate  specifically  devised. — Re  JSmmerton.  Afaskell  r. 
Ihrrinftony  L.O.  127. — 8  Jur.  N.  8.  1198;  7  L.  T.  N.  S. 
801;  IN.  B.  37. 

17.  Charge  on  real  estate-^Mortgage  hy  executors 
and  trustees  of  term — Priority — Notice — Devastarit — 
Appropriation  of  legacy — Power  to  give  receipts. — A 
testator  gives  all  his  real  estate  to  uses  to  secure  an 
annuity  to  his  wife,  and  subject  thereto  to  trustees  for 
800  years  on  trusts  after  declared.  There  are  then 
spedfio  gifts  and  a  gift  of  the  residue  of  his  estate  to 
his  three  sons  equally.  And  as  to  the  term  of  800 
years  on  trust  to  secure  the  annuity  to  his  wife  for  life 
or  widowhood,  and  subject  thereto,  upon  trust  by  sale 
mortgage,  to  levy  or  raise  so  much  for  the  payment  of 
his  debts,  funeral  and  testamentazy  expenses,  and 
legacies,  as  his  personal  estate  not  specifically  be- 
queathed should  be  insufficient  to  pay,  the  trustees' 
receipts  to  be  sufficient  dischazges,  ynUi  a  proviso  for 
cesser.  There  are  then  gifts  of  various  sums,  and, 
inter  alia,  dKl,500  to  the  testator's  daughter  H.,  and 
£1,500  to  the  trustees  of  tilxe  term  upon  trust  for  his 
daughter  T.  for  life,  for  her  s^Muwte  use,  remainder  to 
her  children,  and  an  ultimate  gift  of  the  residue  of  his 
personal  estate  to  his  sons  equally.  H.  having  died  in 
his  lifetime,  by  a  codicil  he  gives  the  £1,500  given  to 
her  to  her  son,  contingent  upon  his  attaining  twenty- 
one,  with  interest  in  the  meantime,  with  a  gift  over, 
and  appointed  his  two  sons,  T.  and  B.,  executors.  T. 
and  B.  pay  the  debts,  funeral  and  testamentary  ex- 
penses and  legacies,  except  the  two  legacies  of  £1,600, 
the  personal  estate  being  amply  sufficient  to  pay  all; 
but  they  appropriate  the  whole  surplus  to  their  own 
use,  and  become  bankrupt.  At  various  periods  T.  and 
B.  mortgage  the  testator's  real  estate,  and  a  suit  is  in- 
stituted by  the  testator's  legatee  under  the  codicil  to 
establish  a  charge  on  the  reid  estate  in  priority  to  all 
the  mortgagees. 

Held,  first,  that  the  real  estate  is  not  primarily 
charged,  but  only  in  aid  of  the  personalty;  secondly, 
that  the  plaintiff  and  the  other  legatee  for  £1,500 
have  a  dear  equity  to  resort  to  the  trusts  of  the  term, 
and  are  entitled  to  a  charge  on  the  real  estate  in  the 
hands  of  T.  and  B.;  and  thirdly,  that  in  every  separate 
case  such  legatees  have  priority  over  the  mortgagees, 
inasmuch  as  it  is  proved  that  their  notice,  either  actual 
or  constructive,  that  the  money  was  hanowed  for  a 
private  purpose,  and  not  for  the  purpose  of  carrying 
out  the  trusts  of  the  will.  Payment  of  duty  upon  a 
legacy  expressed  in  the  receipt  to  be  retained  in  trust 
is  no  appropriation. 

If  a  person  takes  a  conveyance,  by  sale  or  mortgage, 
of  real  estate  charged  with  legacies  and  scheduled 
with  debts,  he  is  bound  to  see  the  money  duly  applied; 
but  if  the  charge  is  general,  he  is  not,  unless  he  has 
reason  to  believe  that  it  is  not  to  be  so  applied,  but  for 
a  different  purpose. — Howard  v.  Chaffer,  Howard  v. 
HoHnson,  V.CJL  1057.— 2  N.  R.  881. 


18.  Children  •'then  Zirfn^."— Testator  directed  his 
executors  to  invest  a  sum  of  money,  and  to  pay  the  in- 
terest to  his  daughter  for  lifo,  and  after  her  decease  to 
her  husband  if  he  should  survive  her,  during  his  life, 
or  until  he  should  become  bankrupt  or  insolvent,  and 
after  his  death,  becoming  bankrupt  or  insolvent,  to  lay 
out  such  interest  in  the  maintenance  or  education  of 
any  child  or  children  of  the  mairiage  who  should  be 
**  then  living,"  until  such  child  or  children  should  at- 
tain twenty-five  years  of  age;  and  on  his,  her,  or  their 
attaining  that  age,  then  to  pay  the  principal  to  **  such 
children,"  if  more  than  one,  in  equal  shares.  The  hus- 
band died  in  the  wife's  lifetime,  leaving  two  children, 
who  had  since  died  under  twenty-one. 

Held,  that  the  children  took  vested  interests,  and  that 
their  mother,  as  their  representative,  was  entitled  to 
the  fund. — Portis  r.  Matthews,  v.c.w.  662. 

1 9.  **  Children  that  may  he  horn  " — Remoteness, — ^A 
testator,  by  a  codicU  whidi  was  made  on  the  day  of  his 
death,  gave  legacies  of  £500  each  to  the  grandchildren 
of  his  brothers  by  name,  and  then  directed  his  execu- 
tors to  pay  out  of  his  trust  estate  £500  ''to  each  child 
that  may  be  bom  to  either  of  the  children  of  either  of 
my  brothers,  to  be  paid  to  each  of  them  on  his  or  her 
attaining  twenty^ne  years." 

Held  (affirming  the  Master  of  the  Rolls),  that  those 
bom  before  the  date  of  the  codicil  and  those  bom 
after  the  testator's  death  were  excluded,  and  oonse- 
quently  those  only  were  entitled  who  were  en  ventres 
levr  meres  at  the  date  of  the  oodiciL — Townsend  y. 
£arly,  L.O.  &  LLjr. — 8  De  G-.  F,  &  J.  1. 

20.  Children  and  issue — Realty  and  personalty, — A 
testator  gives  all  his  real  estate  to  trustees  in  trust  to 
permit  his  wife  to  receive  the  rents  for  life,  with  re- 
mainder to  his  daughter  for  life,  to  her  separate  use,  with 
remainder  to  the  sole  use  and  benefit  of  all  and  every  the 
children  and  issue  of  his  daughter  which  she  may  hap- 
pen to  leave  her  surviving,  as  tenants  in  common,  and 
their  respective  heirs  and  assigns,  and  if  but  one  such 
child,  then  upon  trust  for  such  only  child,  his  or  her 
heirs  and  assigns  for  ever.  But  in  case  his  daughter 
should  die  without  leaving  such  issue,  or  all  of  them 
should  die  under  twenty-one  without  leaving  lawful 
issue,  then  as  she  should  appoint  by  deed  or  will.  There 
is  then  a  gift  of  the  residuary  personalty  in  almost 
similar  words,  "dividends"  being  used  instead  of 
"  rents,"  and  "executors  or  administrators  "  instead  of 
**  heirs  or  assigns,"  with  a  like  power  of  appointment 
to  the  daughter.  By  a  codicil  there  was  a  gift  of  real 
estate  on  the  same  trusts,  being  the  only  realty  the 
testator  possessed.  The  wife  and  daughter  enjoy  the 
property  successively,  and  the  daughter  has  six  children, 
four  of  whom  die  in  her  lifetime,  and  two  survive  her, 
one  having  a  child. 

Held,  that  the  words  "  children  "  and  "  issue  '*  must 
be  taken  in  their  primary  sense  to  mean  children  proper 
and  children  generally,  or  more  remote  issue;  and  that 
all  the  child^n  or  issue  of  the  daughter  living  at  her 
death  took  per  capita  as  tenants  in  common  in  fee  as 
to  the  realty,  and  absolutely  as  to  the  personalty. — 
Cancellory,  Ca^icellor,  V.CK.  16. — 8  Jur.  N.  S.  1146; 
7  L.  T.  N.  S.  307;  32  L.  J.  Ch.  17;  1  N.  B.  12. 

21.  Children — Vesting, — ^A  testator  gave  real  estate 
in  trust  for  his  daughter  E.  for  life,  and  on  her  death 
to  sell  and  divide  the  produee  among  her  ohildnm,  with 
a  further  direction  to  pay  to  the  children  on  their  at- 
taining twenty-one,  and  a  gift  of  the  income  in  the 
meantime  for  maintenance;  and  in  oaae  B.  should  die 
without  leaving  any  children,  he  gave  the  property 
over.  He  afterwards  gave  other  real  estate  to  his  sons 
T.  and  M.,  and  the  survivor  for  life,  remainder  in  trust 
to  sell  and  divide  among  their  children  in  the  same 
manner  at  the  same  ages,  and  the  interest  to  be  implied 
in  the  meantime  in  a  aiTnilur  manner  in  every  respect, 
as  in  the  case  of  the  trust  for  £.'s  children. 

Held,  that  children,  whether  of  £.,  T.,  or  M.,  took 
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yeeted  intereste  at  birth. — Shriinpton  y.  Shrimptony 
M.B.  61. 

22.  Cotidit'wn  effectually  to  secvre — Discretion  of 
truitees. — ^A  testator  bj  his  will  gave  oertain  benefits  to 
A.  and  her  ohildren,  on  condition  that  on  her  marriage 
her  intended  husband  should  ''well  and  efFeotually, 
and  to  the  good  liking  of  his  trufitees,  settle  or  secure 
to  be  paid  for  the  issue  of  the  marriage/'  an  equal 
sum. 

The  intended  husband,  with  the  approbation  of  the 
trustees,  gave  his  bond  for  the  required  amount. 

Held  (reversing  the  judgment  of  Kindersley,  y.C.)i 
that  the  bond  so  approved  was  a  satisfaction  of  the 
condition  contained  in  the  will. — Bacchus  v.  Gilbee, 
L.J.  1049.— 2  N.  R.  502.     v.c.K.  846.-2  N.  R.  810. 

28.  Canditian  of  marriage, — ^Testator  gave  his  resi- 
duary estate  to  his  three  unmarried  daughters  so  long 
as  they  should  remain  unmarried;  and  when  and  so 
soon  as  they  should  be  all  married,  then  to  his  children 
who  should  bo  then  living,  and  the  issue  of  such  as 
should  be  dead.    All  the  daughters  died  unmarried. 

Held,  that  there  was  no  intestacy;  that  tilxe  gift  over 
took  effect  on  the  death  of  the  last  survivor;  and  that 
the  children  of  the  testator's  deceased  son,  who  were 
living  at  the  period  of  distribution,  took  the  property. 
--Walpole  V. Laslctt,y.c.w,'~7  L.  T.  N.  S.  626;  1  N.  R. 
180. 

24.  Condition  of  marriage —  Vested  interest  subject  to 
he  divested — Intermediate  income  — ^A  testator  devises 
his  real  estate  to  trustees  in  trust  to  sell  and  invest, 
and  pay  the  income  to  his  daughter  E.  for  life,  in  case 
she  so  long  remains  immarried;  but  in  case  ^e  shall 
marry,  then  equally  between  his  daughters  M.  and  £., 
during  their  respective  lives,  for  their  sole  use.  And 
after  the  decease  of  his  daughter  M.,  to  pay  one  moiety 
to  her  children,  with  a  trust  in  ^e  same  words  in 
favour  of  the  children  of  £.  as  to  the  other  moiety. 
Provided  that  in  case  M.  shall  die  without  leaving  issue, 
child,  or  children  her  surviving,  or  all  or  any  only  child 
shall  die  under  twenty-one  without  leaving  issue,  then 
to  pay  the  whole  of  such  trust  money  equally  between 
the  children  of  K  And  in  case  E.  shall  die  without 
leaving  such  issue,  child,  or  children  surviving,  or  being 
such  they  shall  all  die  imder  twenty-one  without  leav- 
ing issue  surviving,  then  to  pay  the  whole  trust  money 
equally  between  the  children  of  M.  But  in  case  both 
K  and  M.  shall  die  without  leaving  any  such  issue  sur- 
viving, or  being  such  they  shaU  all  die  imder  twenty- 
one  without  leaving  issue,  then  over.  E.  died  un- 
married, and  M.  had  several  children,  some  bom  in  the 
testator's  lifetime,  and  of  age. 

Held,  that  the  word  **  issue,"  when  used  in  connec- 
tion with  R  and  M.,  meant  "children;"  when  spoken 
of  as  the  issue  of  children,  meant  issue  generally;  but 
when  joined  with  the  words  *'  child  or  children,"  meant 
**  children."  That  the  whole  corpus,  on  the  death  of  K 
unmarried,  went  to  the  children  of  M.  contingent  on 
her  dying  without  leaving  issue — an  interest  vested 
subject  to  be  divested — and  that  there  was  also  a  gift 
to  t^em  of  the  intermediate  income.  Where  there  is  a 
gift  of  a  life  interest  during  widowhood  or  remaining 
single,  and  in  the  event  of  marriage  the  property  is 
given  over,  although  on  the  language  the  gift  over  only 
takes  effect  on  marriage,  it  will  still  take  effect,  even 
though  there  is  no  marriage,  on  the  intention. 

Where  a  condition  in  one  of  many  clauses  in  a  will 
may  produce  an  absurdity,  it  does  not  follow  that  the 
condition  must  be  applied  to  all. 

Wherever  a  person  takes  a  vested  interest  liable  to  be 
divested  on  the  happening  of  a  particular  event,  as  a 
general  rule,  until  that  event  happens,  the  i>er8on  is 
entitled  to  receive  the  income. — Eaton  v.  HenHtt,  v.c.K. 
76.-8  Jut.  N.  S.  1120;  7  L.  T.  N.  S.  496;  1  N.  R.  10. 

26.  Vesting — Condition — Marriage  with  consent  of 
guardian, — Gift  of  residue  to  testator's  son  and  daugh- 
ter as  tenants  in  common,  the  share  of  the  son  to  be 


vested  at  the  age  of  twenty-four,  that  of  the  daughter 
on  her  marriage  with  the  consent  of  her  guardian; 
and  if  the  son  should  die  under  twenty-one,  or  the 
daughter  should  die  without  being  married  with  such 
consent  as  aforesaid,  the  share  of  him  or  her  so  dying 
should  go  to  the  survivor. 

Held,  on  the  construction  of  the  will,  that  the  refe- 
rence to  the  guardian  indicated  that  the  testator  was 
speaking  of  marriage  imder  twenty-one,  and  that  on 
the  daughter  attaining  twenty-one  without  being 
married  her  share  vested  in  her  absolutely. — West  v. 
West,  V.C.8.— 7  L.  T.  N.  S.  779;  32  L.  J.  Ch.  240;  9  Jur. 
N.S.400;  1N.R.258. 

26.  Discretionary  power  of  distribution — Interest  in 
default  of  appointment. — Legacy  to  two  trustees  npon 
trust  to  pay  the  income,  and  also  the  principal,  to  the 
widow  and  three  children  of  the  testatrix's  son,  in 
such  shares,  at  such  times,  See.,  as  the  trustees  should, 
in  their  absolute  discretion,  think  proper;  with  a  direc- 
tion that  if  the  widow  married  again  her  interest 
should  cease,  and  that  the  trustees  should  not  be  ac- 
countable to  the  widow  or  children  for  the  manner  in 
which  they  exercised  the  powers. 

Held,  that  in  default  of  appointment  the  mother  was 
entitled  to  a  share  in  the  capital,  and  not  to  a  life  in- 
terest merely. — Izod  v.  Izod,  M.B.  462. — 1  N.  R.  462. 

27.  Discretionary  ponrer  of  sale  in  trustees-' Niext 
presentation. — ^M.  devised  all  his  real  estate  and  here- 
ditaments upon  certain  trusts,  and  desired  that  if  his 
godson,  W.  C,  should  take  orders,  and  be  in  the  opinion 
of  the  trustees,  or  the  major  part  of  them,  qualified  to 
hold  the  rectory  of  Broome,  they  or  the  persons  for  the 
time  being  entitled  to  present  to  that  rectory  should 
present  him  thereto.  By  a  codicil,  M.,  after  reciting 
that  he  was  owner  of  several  other  rectories,  and  that 
he  had  sold  the  next  presentation  to  Broome,  declared 
it  to  be  his  will  that  if,  when  W.  was  duly  qualified  to 
be  presented,  the  trustees  should  be  unable  to  present 
him  to  Broome,  they  should  present  him  to  the  first  of 
the  other  rectories  which  should  fall  vacant  after  his 
being  qualified  to  hold  the  same. 

Held,  that  the  trustees  had  a  discretionary  power  to 
sell  the  next  presentation  to  any  of  the  advowsons. — 
Cu*t  V.  Middleton,  v.ca  456.-8  L.  T.  N.  S.  160;  9  Jur. 
N.  8.709;  1N.R.608. 

28.  Double  portions, — Boyd  v.  Boyd,  v.c.w. — 2  N.R. 
486. 

29.  Eldest  son. — ^A  testator  gave  freehold  and  lease- 
hold property  upon  trust  for  his  nephews  and  nieces 
for  life;  and  after  the  death  of  any  nephew  or  niece 
leaving  any  child  or  children  him  or  her  surviving, 
who  should  attain  twenty-one  years,  his  or  her  share 
should  go  to  '*the  eldest  child"  of  such  deceased 
nephew  or  niece.  The  first  child  of  one  of  the  nieces 
died  in  her  lifetime. 

Held,  that  such  first  child  did  not  take,  but  the  share 
went  to  the  eldest  child  who  survived  the  mother  and 
attained  twenty-one. — Stevens  v.  Pylc,  M.B.— 30  Beav. 
284. 

30.  Estate  for  life  or  infee^"l8Sue.*'—J>eYiaetoiiie 
use  of  L.  for  life,  with  remainder  to  the  use  of  hia 
child  or  children;  but  if  he  should  die  without  leaving 
such  issue,  then  over. 

Held  (the  will  being  made  before  1838),  that  the 
children  took  estates  for  life  only. — Re  Pollard* s  Trusts, 
L.J.  1088.— 2  N.  R.  404. 

31.  Executors  bemjicially  entitled  to  residue. — A 
testatrix,  by  her  will,  gave  her  residuary  personal 
estate  to  her  executors  *'  in  confidence  that  they  would 
dispose  of  them  as  she  should  by  memorandum  or  other- 
wise direct."  She  afterwards  made  a  codicil,  duly  at- 
tested, by  which  she  made  a  disposition  of  a  sum  of 
stock,  and  said — **  These  wishes,  written  by  myself, 
only  concern  the  interest  of  my  executors." 

Held,  that  the  executors  took  the  residue  for  their 
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own  benefit — Shepherd  v.  NatHdge,  v.c.w.  7  L.  T.  N.  S. 
899;  2  Job.  k  Hem.  766;  1  N.  R.  16. 

32.  Exeeutery  limitation. — Devise  to  testator's  son 
A.;  in  case  of  A.  dying  before  bis  brotber  (B.),  and 
leaving  no  issne,  tiien  to  B.;  should  both  testator's 
children  die  without  lawful  issue,  then  over. 

Held,  that  A.  took  an  estato  in  fee,  liable  to  be  divested 
(1 )  in  the  event  of  his  dying  in  the  lifetime  of  B.  without 
leaving  children  living  at  bis  death,  and  (2)  in  the  event 
of  both  A.  and  B.  dying  without  leaving  any  children. — 
Me  Mid  Kent  Hallway  Company,  Exparte  Bate, 
V.C.W.417.— 1N.B.470. 

83.  Exoneration  of  residue — Charge  on  epecific  fund. 
— ^Where  a  will  contains  a  direction  to  pay  debts  out  of 
a  particular  fund,  that  amounts  to  an  exonertion  of  a 
the  residue  of  the  estato. —  Vernon  v.  Earl  JfanverSf 
M.B.— 32  L.  J.  Ch.  246;  9  Jur.  K.  S.  9. 

84.  Exoneration  of  residue — Charge  of  dehtt,  Jf^e,, 
on  speeifie  trust  fund — Costs  of  administration  suit — 
A  testator  directed  that  a  specific  fund  given  to  trus- 
tees upon  certain  trusts  should  be  liable  and  applicable 
by  the  trustees  to  and  in  the  payment  of  his  debts, 
testamentary  and  other  expenses,  and  legacies  under 
his  wilL  There  was  a  residuary  gift  of  all  his  pro- 
X>erty,  subject  to  the  provisions  in  his  will  named. 

Held,  that  the  costs  of  an  administration  suit  were 
included  under  the  words  "  other  expenses  under  the 
will,"  and  that  they  were  payable  out  of  the  specific 
trust  fund,  to  the  exoneration  of  the  general  personal 
estate.—  Webb  v.  J)e  Beauvoisin,  m.b.  132. — 32  L.  J.  Ch. 
217;  9  Jur.  N.  S.  369;  1  N.  B.  81. 

85.  Exoneration — Locke  King's  Act  (17  ^*  18  Vict, 
c.  113). — A  testator  devised  his  B.  estato  to  his  wife 
for  life,  with  remainder  to  his  children;  and  he  gave 
all  his  real  estate  (except  that  otherwise  devised)  to 
trustees  for  sale;  and  he  declared  the  trusts  of  his  per- 
sonal estato  and  the  produce  of  the  realty  to  be  to 
pay  his  funeral  and  testamentary  expenses,  debts,  and 
legacies,  and  to  invest  the  residue  upon  certain  trusts 
for  his  children.  The  B.  estato  was  subject  to  a 
mortgage. 

Held,  that  the  devisees  of  the  R.  estato  were  en- 
titled to  have  the  mortgage  paid  out  of  the  real  and 
personid  estate  devised  for  payment  of  debts,  notwith- 
standing Locke  King's  Act. — Newman  v.  Wilson  (1), 
M3. — 31  Beav.  83. 

86.  Exoneration — Loche  King*s  Act — Exception — 
"  Will  already  made*'—Re-^lication.—lL  will  made 
in  1848  contained  a  devise  of  real  estate.  The  tes- 
tator in  1861  made  another  testamentary  instrument 
not  affecting  the  former  devise,  and  not  referring  to 
the  former  will.  The  real  estate  was  subject  to  a 
mortgage.  The  devisee  claimed  to  have  his  real  estete 
exonerated  from  a  mortgage  debt. 

Held,  that  the  will  was  *'a  will  already  made" 
within  the  exception  of  the  17  &  18  Vict.  c.  113  (Locke 
King's  Act);  that  its  re-publicati6n,  after  the  stetute 
came  into  operation,  did  not  bring  it  within  its  pro- 
visions; and  that  the  devisee  was  entitled  to  have  the 
real  estate  exonerated  out  of  the  personalty. — Rolfe  v. 
Perry,  L.c.  674.-8  L.  T.  N.  8.  441;  32  L.  J.  Ch.  471; 
2  N.  B.  97. 

87.  Exoneration — Locke  King's  Aet. — ^Where  personal 
estate  is  given  *' subject  to  the  payment  of  my  debts, 
funeral  and  testamentary  expenses," — 

Held,  that  these  words  are  sufficient  to  show  an  in- 
tention to  charge  the  personalty  with  the  payment  of 
mortgage  debts. — Eno  v.  Tatham,  hj.  475. — 8  L.  T. 
N.S.127;  9  Jur.  N.  S.481;  32  L.  J.  Ch.  311;  1  N.B. 
529.  V.CS.  277.-7  L.  T.  N.  a  664;  32  L.  J.  Ch.  159; 
9  Jur.  N.  8.  225;  1  N.  R.  256. 

SS.  Exoneration  —  Locke  King's  Act.  —  Bequest  of 
personid  estato  **  upon  trust  thereout  to  pay  debto,  &o.," 
held  a  sufficient  indication  of  intention  to  take  the 
case  out  of  Locke  King's  Act — Moore  r.  Moore,  L  jr. 
790.— 8  L.  T.  N.  8. 562;  2  N.  R.  347. 


89.  Exoneration — Meal  estate — Annuities. — ^Testator 
gave  and  devised  oertein  annuities,  and  declared  that 
each  of  these  annuities  should  be  paid  out  of  the  rente 
of  his  real  estete.  Then  followed  a  devise  of  his  real 
estete  and  the  residue  of  his  personal  estete,  in  trust 
out  of  the  rente  and  income  of  the  real  estete  to  pay 
the  several  annuities,  and  subject  thereto  to  pay  the 
rents,  dividends.  See.,  of  all  the  real  and  residuaiy 
personal  estete  to  A. 

The  rente  of  testetor's  real  estete  being  insufficient 
to  answer  the  annuities, — 

Held  (following  Mann  v.  Copland,  2  Madd.  222), 
that  the  residuary  personal  estete  was  not  exonerated, 
but  was  liable  to  make  up  the  deficiency. — Paget  v. 
ffuUh,  V.CW.  686.-8  L.  T.  N.  8.  445;  32  L.  J.  Ch.  468; 
2  N.  R.  104. 

40.  Ihlse  description — Latent  amhiguity — Eeidence, 
— Tann  v.  Tann,  m.b. — 2  N.  R.  412. 

41.  **  Furniture." — Gift  of  furniture  in  a  particular 
house  means  furniture  permanently  there. —  WUhins  v. 
Jodrell,  v.CA  588. 

42.  "  Heirs  "—Personalty.—"  Heirs  "  used  in  refe- 
rence to  personidty  held  to  mean  **  next  of  kin." — Me 
Preston's  Trust,  V.C.W.— 8  L.  T.  N.  8.  20;  1  N.  R.  470. 

43.  *" Heir"— Words  ** I  acknowledge  N.  to  be  my 
heir." — ^A  testator  by  his  will  devised  certain  real  es- 
tate at  M.,  as  to  one  moiety  to  his  son  A.  and  his  chil- 
dren; as  to  the  other  moiety  to  his  son  B.  and  his  chil- 
dren. He  subsequently  made  a  codicil  containing 
these  words: — **  I  acknowledge  T.  N.,  my  cousin,  to  be 
my  heir-at-law  of  all  my  reid  and  personal  property 
at  M." 

A.  and  B.  died  in  the  testetor's  lifetime.  A.  left  no 
issue. 

Held,  that  the  codicil  operated  as  a  devise  to  T.  N. 
of  the  testetor's  real  estete,  to  the  exclusion  of  B.'b 
children,  who  survived. — Parker  v.  Kiekson,  L.C.  533.— 
7  L.  T.  N.  8.  813;  9  Jur.  N.  8.  451 ;  32  L.  J.  Ch.  397;  1 
N.  R.  298. 

44.  "  Hereafter  to  be  born." — Devise  in  trust  for  all 
the  children  of  M.  and  J.  '*  now  bom  or  hereafter  to  be 
bom,"  who  shaU  attain  the  age  of  twenty-one  years, 
or  depart  under  that  age  leaving  issue  "  as  tenante  in 
common  in  fee;  with  a  direction  that  the  trustees 
should  convey  the  shares  as  they  became  vested. 

Held,  that  the  children  bom  after  testetor's  death 
took  a  share. — Eddowes  v.  Eddowes,  M.R. — 30  Beav. 
603. 

45.  **If  living."— Me  Bellamy's  Trust,  v.c.w.— 1 
N.  R.  191. 

46.  Implication— MedtaL—K  testetor  gave  £3,000 
in  trast  for  A.  and  her  children,  and  after  her  death 
without  issue  then  to  the  children  of  B.  By  a  codicil 
he  recited  that  he  had  given  the  legacy  of  £3,000  to 
B.  for  life,  and  after  his  death  to  his  children;  and 
he  then  revoked  the  gift  as  to  £2,000,  part  thereof. 

Held,  that  the  effect  of  this  recital  was  not  to  give 
a  life  interest  in  the  remaining  £  1 ,000  to  B. — Me  Smith, 
v.c.w. — 2  Job.  &  H.  594. 

47.  Implied  clause  of  accruer — CHft  to  a  class  for 
l^e,  rcith  gift  over. — Where  a  fund  is  given  by  will  to 
a  number  of  persons,  share  and  share  alike,  and 
after  their  death,  then  over,  the  whole  fund  is  to  be 
kept  together  till  after  the  death  of  the  last  tenant 
for  life.  This  is  not  a  joint  tenancy,  because  of  the 
words  of  severance,  but  a  tenancy  in  common,  with 
an  implied  clause  of  accruer  between  the  tenants. 

The  same  rule  applies  whether  the  donees  are  men- 
tioned by  name  or  as  a  class. — Drayoott  v.  Wood,y.c.^, 
L.  T.N.  8.  304;  2  N.B.  65. 


48.  Implied  cross-limitations. — ^Personid  estete  was 
bequeathed  to  trustees  upon  trust  for  four  nieces'  of 
the  testetor,  for  life,  with  a  power  of  appointment  by 
each  niece  to  her  children,  and  a  gift  to  the  children 
in  default  of  appointment.    The  will  contained  nc 
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crosB-remamders  between  the  different  stirpes,  but  on 
the  death  of  all  the  nieces  without  leaving  children 
there  was  a  gift  oyer.  One  niece  having  died  childless, 
the  Court  held  that  cross-limitations  must  be  implied, 
applicable  to  the  declared  limitations  of  the  wilL  The 
share  of  the  deceased  niece  was  divided  into  thirds, 
following  the  three  remaining  stirpes  according  to  the 
limitations  of  the  wilL— i2<j  Clark,  v.C.W.  871.— 8  L.T. 
N.  a  571 J  2N.  R.  386. 

49.  Indefinite  bequest  of  income — Separate  tise — Ab- 
solute interest.  —  Bequest  of  leaseholds  to  trustees, 
upon  trust,  to  receive  the  rents  and  pay  the  same  to 
the  separate  use  of  a  married  woman,  and  in  case  she 
should  die  before  the  expiration  of  the  lease,  upon 
trust  for  the  benefit  of  her  children,  with  a  general 
residuary  bequest.  The  married  woman  having  died 
without  issue, — 

Held,  that  she  took  an  absolute  interest. — Catkins 
V.  IVestofi,  M.B,  196.— 32  L.  J.  Ch.  896.  L.J.  408.— 8 
L.  T.N.  a  406. 

60.  "  Issties:*—''  Issues  "  construed  "  children,'*  to  the 
exclusion  of  grandchildren. — Baiter  v.  Bayldan,  m.b. — 
31  Beav.  209. 

51.  **  Issue" — ^*  Issue  "  held  to  include  grandchildren, 
although  in  another  part  of  the  will  children  were 
called  "  issue." — Louis  v.  Louis,  V.C.S. — 7  L.  T.  N.  S. 
666 1  9  Jur.  N.  a  244. 

52.  Joint  tenancy  of  ifwome — Tenancy  in  common — 
Gift  over. — ^Where  in  a  will  the  income  of  property  is 
given  to  persons  in  terms  sufficient,  if  standing  alone, 
to  create  a  tenancy  in  common,  and  there  is  a  gift 
over  of  the  property  upon  the  death  of  the  survivor  of 
such  persons,  the  previous  gift  will  be  construed  as 
creating  joint  and  not  several  interests. 

Armstrong  v.  Eldridge,  3  Bro.  C.  0.  215,  and  Jones 
T.  Bandall,  I  Jao.  &  W.  .100,  reconciled. — Pearson  v. 
Cransnnch,  Cranswick  v.  Pearson,  M.B.  229. — 9  Jur. 
N.  S.  397. 

63.  Legacy  Duty. — A  testatrix  gave  a  legacy  of 
£6,000,  and  afterwards,  in  a  separate  sentence,  gave 
other  legacies,  and  provided  "  all  which  legacies  I  direct 
to  be  free  from  legacy  duty."  This  form  she  re- 
peated a  second  time  in  other  legacies. 

Held,  that  the  legacy  of  £6,000  was  not  given  free 
of  legapy  duty.— J^Aer  v.  Brierley  (No.  1),  M.B. — 30 
Beav.  265. 

54.  Legacy  duty. — ^A  testator  gave  all  his  books, 
paintings,  and  other  articles  of  vertu,  to  A.  "  free  from 
any  charge  or  liability  in  respect  thereof." 

Held,  that  they  were  given  free  of  legacy  duty. 

The  testator  gave  his  residue  upon  trust  to  be 
divided  into  two  equal  parts;  and  he  gave  one-half  to 
A  free  of  any  duty  in  respect  thereof,  and  the  other  to 
his  nephews  and  nieces. 

Held,  that  the  whole  legacy  duty  was  payable  out  of 
the  second  moiety. —  Warbrick  v.  Varley  (No.  1),  M.B. 
—30  Beav.  241. 

bS.  Legacy  duty — Codicil. — ^A  testatrix  gave  certain 
legacies  free  of  legacy  duty,  and  afterwards  varied  the 
amounts  by  a  codicil.    . 

Held,  that  the  legacies  were  still  free  of  legacy  duty. 
Fisher  v.  Brierley  (No.  2),  M.B. — 30  Beav.  267. 

56.  Minority — Income  till  the  age  of  twenty-Jive, — A 
testator  gave  his  residuary  estate  to  his  four  children,  to 
be  divided  between  them,  with  a  gift  to  the  survivors  in 
case  of  any  dying  under  25  years,  and  made  provision 
for  their  maintenance  during  their  respective  mino- 
rities. 

Held,  that  minority  must  be  used  in  its  legal  sense, 
and  that  the  income  between  the  ages  of  twenty-one 
and  twenty-five  belonged  to  each  child  absolutely. — 
Fraser  v.  Fraser,  V.c.w.— 8  L.T.  N.  a  20;  1  N.  R.  430. 

57.  Misdescription. — ^Testator,  who  had  a  wife  (E.) 
alive  at  the  date  of  his  will,  but  living  with  another 
man,  lived  with  a  woman  (a)  as  hia  reputed  wife, 


and  by  his  will  gave  certain  property  to  **  my  wi£a  &" 
K  predeceased  ^e  testator. 

Held,  that  a  took  under  this  gift  •— 2>iZ2^  y. 
Matthews,  V.C.W.  614. — 2  N.  R.  60. 

68.  Misdescription  of  suljeot  of  gift.^K  testatrix 
bequeathed  "  £1,200  Three  per  Gent  OoBsolidated 
Bank  Annuities  now  standing  in  my  name."  She  bad 
not  £1,200  of  that  stock  then  standing  in  her  name, 
but  had  £1,215  New  Three  per  Gents,  so  standing;  and 
£700  Consols  standing  in  her  name,  jointly  with  that 
of  another. 

Held,  that  the  £1,200  passed.— iZ^Jo^  t.  JSuftm, 
V.C.8.  767.-2  N.  R.  202. 

59.  Mortgage  debt—Irish  Begistraiion  Act,  18  if  14 
Viet,  e,  29. — ^A  testator  bequei^hed  to  A  a  mortgage 
debt  or  sum  of  £  10,000,  secured  upon  estates  in  Ir^aod 
belonging  to  S.  H.  At  his  death  he  had  only  £6»781 
due  on  mortgage  on  S.  H.*8  estates;  but  he  had  also  a 
judgment  against  S.  H.  for  £772,  whioh  was  z^^istend 
under  the  Irish  Registration  Act 

Held,  that  the  judgment  debt  being  a  ohacge  on  the 
estate,  passed  under  the  bequest — Puxley  v.  Puxky, 
V.C.W.— 8  L.  T.  N.  a  570  J  1  N.  R.  509. 

60.  **  Offspring  " — Logmtee  witness^^oint  tenanef— 
Wills  Act. — ^Where  there  ia  a  gift  of  personalty  for  Hfe 
to  a  testator's  son,  and  <*  at  his  death  to  my  sorviviDg 
daughters,  and  their  lawful  offspring,"  that  is  a  gift  to 
the  daughters  only  who  survive  &e  son,  absolotely, 
the  word  **  offspring"  being  a  word  of  limitation,  and 
meaning- the  same  as  **  issue." 

The  word  "  offsinring,"  in  its  natural  and  proper 
sense,  means  lineal  issue  or  descendants. 

Where  one  of  several  joint  tenants  taking  interests 
under  a  will  is  an  attesting  witness,  and  thereby  for- 
feits her  legacy,  the  Wills  Act  does  not  sever  the  joint 
tenancy,  but  her  share  survives  to  the  others. — Young 
V.  Bavies,  v.C.K.  452.-8  L.  T.  N.  a  80;  9  Jur.  N.  S. 
399;  32  L.  J.  Ch.  372;  1  N.  R.  419. 

61.  **  Orphan." — ^A  testator  gave  property  in  trust  to 
pay  the  income  for  the  maintenance  of  his  grand- 
daughter till  she  attained  twenty-one,  "  provided  she 
was  left  an  orphan,  and  unprovided  for."  At  the  time 
of  the  death  of  the  testator  the  mother  of  the  grand- 
daughter was  dead,  but  not  her  father. 

Held,  that  she  was  not  "  left  an  orphan  "  under  the 
meaning  of  the  wilL — Ouilmctte  v.  Mossop,  v.aw. — 
7  L.  T.  N.  S.  190. 

62.  ''  Other  live  and  dead  ftiH;;k.-*-Bequest  of  <<  aU 
testator's  furniture,  Unen,  plate,  pictures,  carriages, 
horses,  and  other  live  and  dead  stock," — 

Held,  to  indude  books  and  wines. — Hutchinson  r. 
Smith,  v.c.  W.  417.-1  N.  R.  518. 

63.  Permission  to  reside  in  house — Bents  and  profits. 
— Parker  v.  Parker,  V.C.K. — 1  N.  R.  508. 

64.  " i%zf<?."— Gift  of  "all  the  furniture  (except 
plate  and  pictures)  which  shall  be  in  the  said  house  at 
my  decease," — 

Held,  that  plated  articles  were  not  within  the  excep- 
tion.— Solder  v.  Bamsbottom,  v.c.B.  302. — 7  L.  T.  N.  a 
735;  9  Jur.  N.  a  850;  1  N.  R.  307,  854. 

65.  Plate  and  furniture — Wrongful  conversion.^-^ 
A  bequest  of  "all  my  household  furniture,  plate,  &o., 
and  other  effects  of  the  like  nature,  and  all  wines, 
liquors,  &c.,  whioh  shaU  at  my  decease  be  in  or  about 
any  dwelling-house  then  occupied  by  me,"  held  to 
pasd — Ist,  plate  and  furniture  not  in  the  testator's 
house;  2ndly,  settled  plate  to  which  he  was  entitled  in 
remainder;  and  drdly,  the  proceeds  of  part  of  the  settled 
plate  which  the  tenant  for  life  wrongfully  converted. 
-^DomvOe  v.  Taylor,  M.B.  796.-8  L.  T.  N.  a  624  j 
2  N.  R.  258. 

66.  Power— Bxeeution. — ^Testator  having  powei  to 
appoint  by  will  a  trust  fund  (invested  in  Consols) 
amongst  tdl  or  any  of  his  children,  bequeathed  all  his 
personal  estate  in  trust  to  pay  debts  and  funeral  ex- 
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the  breweiy,  saw  the  books,  signed  an  agreement  to 
puichase,  accepted  the  title,  and  paid  part  of  the  pur- 
chase-money. Subsequentlj,  on  taking  farther  advice, 
he  refused  to  complete  on  the  ground  of  misrepresen- 
tation. Preyiously  to  the  agreement  conflicting  state- 
ments of  the  value  had  been  made. 

Held,  that  the  statements  were  such  as  to  put  the 
purchaser  on  inquiry,  and  specific  performance  was 
decreed. — Clarke  v.  Macintosh,  Macintosh  v.  Clarke^ 
^.C.  652.  v.cs.  183.— 7  L.  T.  N.  S.  559;  9  Jur.  N.  S. 
114;  1  N.  R.  160. 

8.  Rewt'Chargo — Devise — Extingtnshment, —  Vallance 
V.  Vallanee,  V.C.B.— 2  N.  R.  229. 

9.  Bescinding  contract  —  Mi-stake,  —  Hamilton  v. 
Board,  v.CA — 2  N.  B.  13. 

10.  Betum  of  deposit. — ^When  a  contract  for  the  pur- 
chase of  land  cannot  be  carried  out,  and  the  purchaser 
has  paid  a  deposit  on  aocoimt  of  the  purchase-money, 
the  latter  is  not  forfeited  to  the  vendor,  but  may  be 
recovered  back  by  the  purchaser. 

In  order  to  create  a  forfeiture  of  the  deposit  to  the 
vendor,  there  must  be  an  agreement  to  that  effect  ex- 
pressed in  or  necessarily  implied  from  the  contract. — 
Casson  v.  JRoheHs,  UJR.  102. — 8  Jur.  N.  S.  1199;  7  L.  T. 
N.  S.  688;  32  L.  J.  Ch.  105;  1  N.  R.  9. 

11.  Revertionary  interest — Undervalue, — Purchase 
of  a  reversionary  interest  supported,  although  the  price 
given  was  much  below  that  put  on  it  by  valuers. — 
Perfect  v.  Lane,  ujl — 30  B«av.  197.  See  the  same 
case  on  appeal,  10  W.  R.  197. 

12.  Specific  performance — Indemnity — Compensation. 
— ^A.  bdng  tenant  for  life  of  an  estate,  with  remainder 
to  his  issue  in  tail,  remainder  to  himseU  and  his  heirs, 
sabject  to  a  charge  for  portions  created  by  the  settle- 
ment, and  to  a  power  of  sale  in  the  trustees,  contracted 
to  sell  the  property,  and  afterwards  died  without  issue, 
and  without  having  obtained  the  consent  of  the  trus- 
tees to  the  sale.  On  a  bill  by  the  purchaser  against 
A.'b  devisee  in  trust  and  personal  representative,  spe- 
cific performance  was  decreed,  but  without  compensa- 
tion or  an  indemnity  in  respect  of  the  charge. — Bain- 
bridge  v.  Kinnaird,  M.B.  608.— 8  L.  T.  N.  S.  447; 
2  N.  R.  5. 

13.  Specific  performance — Misdescription — Cotts.-^ 
Some  freehold  and  leasehold  premises  adjoining  one 
another  were  put  up  for  sale  in  two  lots,  the  first  being 
described  as  all  freehold,  and  in  the  occupation  of  R., 
and  the  second  as  all  leasehold.  The  premises  occupied 
by  R.  in  fact  included  a  garden,  which  was  leasehold, 
imd  held  under  the  same  title  as  the  rest  of  the  lease- 
holds. The  purchaser  of  Lot  2  knew  this,  and  bid  for 
that  lot  in  the  belief  that  Lot  1  was  intended  to  include 
the  freeholds  only,  and  Lot  2  all  the  leaseholds. 

Held,  that  he  could  not  maintain  a  suit  to  have  the 
garden  included  in  his  assignment,  or  for  compensa- 
tion, fdthough  his  mistake  would  have  entitled  him  to 
resist  specific  performance,  and  that  he  must  pay  the 
costs. — Fa%rhe€Ld  v.  Southee,  M.R.  789. — 9  Jur.  N.  S.  764. 

14.  Specific  performance — Notice  of  lis  pendens — 
Jhubiful  title — Costs, — ^A  lis  pendens  does  not  create 
an  incumbrance  upon  property  apart  from  the  subject- 
matter  in  respect  of  which  it  is  registered. 

Notice  to  an  intended  purchaser  of  a  lii  pendens 
renders  it  incumbent  on  him  to  look  into  the  proceed- 
ings in  order  to  ascertain  whether  they  really  create  an 
incumbrance  on  the  property  or  not  If  thqr  do  not 
create  such  an  incumbrance,  the  purchaser  may  not 
refuse  to  complete  by  reason  of  the  lis  pendens. 

The  rule  of  the  Court  against  forcing  a  doubtful 
title  on  a  purchaser  does  not  apply  in  such  a  case. — 
Bull  V.  Bute/tons,  M.B.  866.-2  N.  R.  306. 

15.  Specific  performance — Perfect  abstract — Bequisi- 
tions  within  certain  time — Onus  proband!. — ^Where  a 
contract  for  sale  requires  objections  to  the  title  to  be 
delivered  within  a  fixed  time  after  the  delivery  of  the 
abstract,  or  else  be  considered  waived,  and  the  vendor 


delivers  an  abstract  bond  fide  disclosing  the  devolution 
of  the  title,  the  purchaser  is  not  entitled  to  take  any 
further  objections  after  the  expiration  of  the  time  fixed, 
except  such  as  arise  out  of  the  answers  to  the  original 
requisitions. 

If,  in  a  suit  by  the  vendor  for  specific  performance  of 
a  contract  of  this  description,  the  purchaser  desires  to 
have  an  inquiry  inserted  in  the  decree  as  to  whether  a 
complete  abstract  was  delivered  and  good  title  shown, 
the  burden  of  proof  lies  upon  him  to  show  that  the 
originfd  abstract  delivered  was  incomplete. 

In  the  absence  of  such  evidence  the  purchaser  is  to 
be  presumed  to  have  waived  all  objection  to,  and  to 
have  accepted  the  title. — Ward  v.  OhrimeSf  m.b.  794. 

16.  Specific  performance — Rescinding  contract  after 
decree — Damages. — ^After  a  decree  had  been  made 
against  a  purchaser  for  specific  performance  of  a  con- 
tract for  sale,  the  defendant  made  default  in  payment 
of  the  purchase-money. 

Held,  that  the  vendor  was  entitled  to  rescind  the 
contract. 

Leave  was  also  given  to  the  plaintiff  to  apply  for 
damages  and  for  breach  of  the  contract. — Srceet  v.  Mere- 
dith, V.C.S.— 7  L.T.  N.  S.  664;  32  L.  J.  Ch.  147;  9  Jur. 
N.  S.  569. 

1 7.  Specific  performance  —  T^me  — Notice,  —  Where 
time  is  not  made  of  the  essence  of  the  contract,  and 
there  is  no  unreasonable  delay  or  negligence  on  the 
part  of  the  vendor  in  answering  the  purchaser's  requi- 
sitions, the  purchaser  is  not  at  liberty  to  rescind  the 
contract  by  a  notice  requiring  completion  in  a  limited 
time. — Wells  v.  Maxwell,  M.B.  676. — 9  Jur.  N.  S.  666; 
8  L.  T.  N.  S.  691.     LX  842. 

18.  TruMt  for  sale  with  consent — Death  of  party  to 
consent. — By  a  will,  real  and  personal  estate  was  given 
in  trust  for  sale,  with  a  proviso  that  no  sale  should  be 
made  without  the  consent  of  the  testator's  sons  and 
daughters,  and  a  power,  with  the  same  consent,  to 
postpone  the  sale,  kc.,  of  the  personal  estate.  The 
purchase-money  was  divided  among  the  children,  the 
share  of  each  being  settled  upon  the  child  for  life,  with 
remainder  to  its  i^e,  and  a  power  of  appointment  in 
default  of  issue.  There  were  seven  children,  one 
of  whom,  a  daughter,  died  without  issue,  having  ap- 
pointed her  share  to  her  husband. 

Held,  that  a  sale  of  the  real  estate  with  the  consent 
of  the  six  survivors  and  the  husband  of  the  other  was 
bad.— 5yfef«  v.  Shcard,  M.B.  1014.— 2  N.  R.  640. 

19.  Undervalue — Setting  aside  sale — Mistake  as  to 
title. — D.  being  entitled  to  the  reversion  of  an  estate 
expectant  on  his  wife's  life  interest,  but  believing  him- 
self, and  being  believed  by  W.,  an  agent  employed  by 
him  to  receive  the  rents,  to  have  the  fee  in  possession, 
sold  it  to  W.  for  an  annuity,  payable  during  the  lives 
of  D.  and  his  wife  and  the  survivor.  Upon  the  death 
of  D.,  a  year  afterwards,  his  wife,  who  was  his  residuary 
devisee,  filed  a  bill  to  set  aside  the  sale.  It  was  proved 
that  the  annuity  was  an  inadequate  price  for  the  fee 
in  possession,  and  that  the  defendant  had  taken  undue 
advantage  of  his  position  as  agent. 

Held,  that  on  these  grounds  the  sale  could  not  have 
stood  if  the  vendor  had  had  the  whole  fee. 

Held,  also,  that  the  defendant  might  have  taken  the 
reversion,  subject  to  the  plaintiff's  life  interest,  on  pay- 
ment of  the  annuity  in  ftdl,  but  that  the  Court  would 
not  apportion  or  allow  a  deduction  from  the  considera- 
tion; and  the  defendant  declining  to  take  the  reversion 
on  these  terms,  the  sale  was  set  aside  in  toto. — Dally  t. 
Wonham,  m.b.  1090. 

20.  Undervalue — Beversionary  interest — lAfe  interest 
— Parties — Fraud —  Costs. — A.,  being  entitled  to  a  life 
interest  in  some  stock  and  in  some  reversions,  sold  the 
whole  to  B.  at  a  price  greatly  inadequate.  B.  sold  to 
C.  at  an  increase  of  price,  and  0.  sold  to  D.  at  a  further 
increase,  D.  having  notice  of  the  price  paid  by  B.  The 
transaction  waa  set  aside  as  against  D. 
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The  fact  that  an  interest  in  possession  is  inolnded 
in  the  sale  will  not  prevent  the  application  of  the  role 
as  to  sales  of  reversions,  and  the  mle  applies  to  a  pre- 
sent life  interest  in  a  reversionary  fond. 

The  sale  comprised  two  policies  on  A?s  life,  which, 
together  with  the  other  properly,  were  in  mortgage. 
These  policies  were  dropped,  and  a  new  policy  substi- 
tuted. D.  redeemed  the  property,  and  afterwards  kept 
up  the  policy. 

Held,  that  D.  was  entitled  to  retain  the  policy. 

B.  and  C.  were  made  defendants,  the  bill  charging 
fraud  and  praying  costs  against  them,  and  that  if  the 
transaction  was  not  set  aside  as  against  D.,  they  might 
account  for  the  profits  made  by  them. 

Semhle,  \AiAt  they  were  not  proper  parties,  and  that 
tiiey  might  have  demurred;  but  no  costs  given  them. 

A  ohftfge  of  fraud  is  no  reason  for  not  demurring. — 
Ne$hvtt  v.  Berridge.  Butler  v.  Berridge.  Butler  v. 
Albert  Imurance  Company ^  M.R.  i46. — 8  L.  T.  N.  S.  76; 
1  N.  R.  845. 

21.  Undervalue — Setting  ajtide  sale — Mental  inca- 
paeity  of  tender — Building  speculation — Evidence. — 
Instance  of  the  Court  refusing  to  set  aside  the  sale  of 
property  upon  the  ground  of  inadequacy  of  value  and 
the  mental  incapacity  of  the  vendor,  on  account  of 
failure  of  evidence. — Duchels  v.  Xothardf  v.aB. — 8  Jur. 
N.S.  1080;7L.T.N.S.59. 

22.  Vendor^s  lien  for  unpaid  purchase-money — Sub- 
sale  without  notice. — ^The  plaintiffs  conveyed  a  piece  of 
land  to  the  trustees  of  a  building  society.  Part  only 
of  the  purchase-money  was  paid,  and  the  vendors  ac- 
cordingly kept  the  conveyance  as  secority  for  the  rest. 
The  purchasers  afterwards  sold  the  land  in  lots  to 
members  who  did  not  require  production  of  the  deed 
of  conveyance,  and  had  no  notice  of  the  lien  of  the 
plaintiffs. 

Held,  that  the  lien  of  the  plaintiffs  must  prevail 
over  the  legal  estate  of  the  aUottees,  as  it  was  their 
duty  to  require  the  production  of  the  deed. — Peto  v. 
Hamm^ndy  m.b. — 30  Beav.  495. 

28.  Vendors*  lien — Bond  for  payment  of  purchase- 
m^ney. — A  debt  due  from  the  estate  of  a  testator  was 
Fold  by  the  creditor,  and  the  purchaser  executed  a  bond 
for  payment  of  the  purchase-money  by  instalments. 
Afterwards  the  purchaser  died  insolvent. 

Held,  that  the  creditor  had  not  lost  his  lien  on  the 
debt  for  the  unpaid  purchase-money. — Collins  v.  Col- 
lins.   Downes  v.  Dorvncs^  M.R. — 31  Beav.  346. 

And  see  Fraud,  3;  Practicb,  144;  Solicitor,  1; 
SPEdFio  Performance,  15;  Trustee  Act,  6. 

VESTING.— See  Will,  21,  75—77,  87,  99. 

VESTING  ORDEB.— See  Trustbb  Actb,  4,  7. 

VOLUNTARY  ANSWER,— See  Practice,  95. 

VOLUNTARY  SETTLEMENT:— 

1.  Covenant  to  take  effect  qfter  death — Wills  Ad — 
Bevocation — Settled  Accounts — Poiver  by  will  svhse- 
quently  given — Assets  in  favour  of  volunteers. — S. 
having  by  his  will  disposed  of  his  property  in  a  par- 
ticular way,  by  a  settlement  subsequently  executed 
transfers  a  large  sum  into  the  names  of  himself  and  a 
trustee,  but  receives  the  greater  part  for  his  own  use. 
The  trustee  then  jm^  the  balanoe  in  his  hands  into 
oourt^  and  some  doubt  being  expressed  as  to  S.'s  capa- 
city, he  settles  that  fund,  giving  bimaAif  and  his  wife 
a  joint  power  of  appointment,  with  a  power  to  himself 
in  default  to  appoint  by  will,  with  remainder  in  de- 
fault to  the  survivor  of  himself  and  his  wife  absolutely. 
S.  then  by  an  instrument  with  one  witness,  to  whidi 
two  of  the  trustees  of  the  settlement  are  i>artie8,  recit- 
ing the  settlement,  covenants  with  the  trustees  that  his 
devisees  or  heirs,  executors  or  administrators,  shall 
after  1^  death,  on  being  satisfied  that  all  debts  are 
paid,  convey  and  assign  all  Ms  realty  and  personalty 
to  which  he  or  anyone  in  trust  for  him  diall  at  his  death 
be  seiaed  or  entitled  to  for  a  beneficial  interest,  or. 


which  he  shall  have  disposed  of  by  his  will,  to  his 
trustees,  who  hereby  aooept  the  trust,  in  trust  to  pay 
debts,  funeral,  &c.f  expenses,  and  costs,  to  convert  in 
their  discretion,  and  transfer  the  unconverted  pezBonal 
and  the  produce  of  the  converted  parts  to  his  wife  if 
living  at  his  death,  and  if  dead  to  Us  next  of  kin. 

Held,  that  this  instrument  was  a  deed,  and  validy  and 
the  fact  that  it  was  voluntary  made  no  difl^renoe. 

Also,  that  the  intention  of  the  frameiB  of  ihe  WTDb 
Act  was  that  a  will  should  only  be  revoked  hy  a  will, 
and  not  by  a  deed. 

That  the  instrument  entitled  the  partj  *^ aiming 
imder  it,  if  there  was  a  breach  of  the  oovenant,  to 
reoover  damages  by  an  action,  distingaidiing  between 
the  amount  of  the  obligation  of  their  anets  and  the 
amonnt  of  t^  assets  applioaUa  to  thia  ■aiisfartion, 
although  it  might  exoeed  ihtt  whok  anets  appKoable, 
and  if  it  did,  it  was  only  appUoable  pr^  Umto. 

Where  a  testator,  by  a  deed  exeooted  ■nhaeqaapt  to 
the  will,  reserves  to  himself  a  powar  «f  appoiatmant 
by  will,  and  then  ooveaanls  by  dead  tiiat  hia  iieifB  and 
exaouton  diall  make  over  all  ids  pvopet^  to  tibe  tras- 
tees  of  that  deed  of  oovenaat  oa  oertain  Uada,  the 
power  operates  on  the  sobjeot  of  tlM  will,  which  is 
assets  for  the  benefit  of  voluataiy  oovflaantoea  under 
the  deed  of  covenant — Patch  v.  Shore^  v.cjl  142. — 
7  L.  T.  N.  &  554;  32  L.  J.  Ch.  185;  9  Jur.  N.  S.  63; 
1 N.  R.  157. 

2.  Imperfect  transfer^ — Ttm^ — Power  of  aUon^ey, — 
M.,  by  deed  poll,  gave  certain  bank  shafes  to  L.  ia  trust 
for  his  aieoe.  L.  at  that  tiaie  held  a  geaeial  power  of 
attorn^  empowering  him  to  transfer  any  baak  ahaces 
standing  in  IL's  name.  The  aharea  In  qoOTtioa,  how- 
ever, were  never  tranifened,  bat  lamamed  ia  IL'sBame 
tiUhia  death. 

H^d,  that  the  gift,  being  voluntary  aad  iaooaqdete, 
ooulol  not  be  eafotoed  against  M.'i  estate,  aad  that 
neither  M.  nor  L.  were  oonstitated  tiuilauj  lor  the  aieoe 
by  t^  tcaoaaction. — Milray  v.  Ltrd^  UJ.— 4  Jan  V.  8. 
808;  6  L.T.  N.S.  87S;  31  L.  J.  C^k.  796. 

8.  Marshalling — Covenant  for  quiet  enjoyment. — ^T. 
H.,  by  a  voluntary  settltment,  conveyed  real  property 
to  trustees,  as  to  one-fourth  to  the  use  of  his  son  T*  H. 
H.  for  life,  with  remainder  to  his  children;  and  as  to 
the  other  three-fourths,  to  similar  uses  for  the  other 
three  children  of  T.  H.  and  th^  children,  with  a  cove- 
nant for  quiet  enjoyment.  The  share  of  T.  H.  H.  was 
afterwards  re-purc^ased  l^  T.  H.,  who  then  mortgaged 
the  property  comprised  in  the  settlement,  together  with 
other  property.  T.  H.  subsequently  re-settled  the  idiare 
of  T.  H.  H.  After  T.  H.'s  death  the  mortgi^ee  sold  all 
the  property. 

Hdd,  that  the  parties  daiming  vmder  the  semement 
and  re-settlement  were  entitled  to  have  the  fond  mar- 
shalled, 80  as  to  throw  ^^^  mortgage  primaiiiy  on  the 
unsettled  property. 

Held,  also,  that  the  parties,  other  than  Ihoee  chdndng 
the  share  of  T.  H.  H.,  were  entitled,  under  the  oove- 
aant,  as  the  unsettled  property  was  iaaaffioieat  to 
satisfy  the  mortgage,  to  have  the  defioieaoy  made  geod 
out  of  the  general  estate  of  T.  H.,  in  pcierity  to  his 
legatees,  but  that  the  parties  entitled  to  the  dbam  of 
T.  H.  H.  could  not  claim  the  benefit  of  the  oofeoant. — 
Ue  Hales.  Males  v.  Cbr,  MJL  331.— 8  L.T  K.&  134; 
1  N.  R.  344. 

4.  Policy  of  assurance  —  Subsequent  assignment  for 
value. — ^A  settlor  having  effected  a  polipy  of  assurance 
on  his  own  life,  assigned  it  to  trustees  for  the  benefit 
of  his  son ;  but  if  his  son  should  die  under  the  age  of 
twenty-five  (whidi  happened),  and  if  the  settlor  should 
keep  the  poHpy  on  foot,  then  for  the  benefit  of  his  sister 
B.  M.  But  it  was  provided  that  if  the  settlor  8hoa]d« 
after  the  death  of  his  son,  cease  to  pay  the  premiums, 
and  should  wish  to  sell  the  policy,  he  might  do  so,  and 
the  proceeds  should  become  his  ahsolute  property.  The 
mn  having  died,  the  settlor  asdgned  the  pcmcy  for 
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value  to  the  plaintiffs,  and  kept  up  the  premiums  till 
his  death. 

Held,  that  the  settlor  had  reserved  a  right  to  deal 
with  the  policy  as  he  thought  fit  after  his  son's  death, 
and  t^iat  the  plaintiffs  were  entitled  to  the  produce. — 
PedderY.Mpgeley^HJL—l  L.T.  N.  S.  205;  81  Beav.  169. 

5.  Bectification — Death  of  donor  and  donee. — ^Where 
both  donor  and  donee  were  dead  at  the  time  of  the  in- 
stitution of  the  suit,  the  Court  set  aside  a  voluntary 
deed,  on  the  ground  that  it  was  not  fully  explained  to 
the  donor. 

If  a  voluntary  deed  does  not  express  the  intentions 
of  the  parties,  it  cannot  be  rectified  so  as  to  carry  out 
such  intentions;  but,  if  impeached,  it  must  wholly 
stand  or  wholly  falL — Phillipson  v.  Kerry,  m.b.  1034. 

6.  Utuiue  influence — Setting  aside. — ^The  CJourt  will 
not  set  aside  a  voluntary  deed  at  the  instance  of  the 
settlor,  on  account  of  an  alteration  in  intention  on  his 
part,  unless  he  can  show  that  it  was  made  under  undue 
influence. — Ihker  v.  Toker,  m.b, — 9  Jur.  N.  S.  370; 
8  L.  T.  N.  S.  626.     L.J.— 32  L.  J.  Ch.  822. 

And  see  Forfeiture,  2. 

VOLUNTARY      WINDING-UP.  —  See     Winding-up, 
41—46. 

WAGES    OF    SERVANTS,    &c.  — See    Bankruptcy, 
34—86. 

WAIVER. — See  Specific  Performance,  14. 

WARRANT  FOR  COMMITTAL.— See  Bankruptcy,  141. 

WEST  INDIAN  ESTATE:— 

1.  Manager — Lien  on  estate  for  expenses — Employ- 
ment  by  tenant  for  life. — ^The  position  of  the  manager 
of  a  Wefit  India  estate,  as  to  his  right  of  a  lien  on  the 
estate  for  the  expenses  of  management,  is  the  same  as 
that  of  the  consignee  here  of  the  produce  of  a  similar 
estate,  and  is  governed  by  the  same  principles. 

If  the  manager  be  employed  by  a  person  having  a 
limited  interest  in  the  estate — such  as  a  tenant  for  life 
— ^he  only  acquires  a  lien  upon  the  life  estate  for  the 
expenses  of  management,  and  cannot  hold  the  same 
against  the  remainderman. 

But  if  at  the  time  of  the  death  of  the  tenant  for  life 
there  are  growing  crops  which  are  not  gathered  in  until 
after  his  death,  the  benefit  of  which  therefore  passes  to 
the  remainderman,  the  manager  has  a  lien  upon  the 
estate  to  the  extent  of  the  supplies  which  were  neces- 
sary to  produce  such  crops. 

If  the  remainderman  giv^  notice  to  the  manager  to 
give  up  possession,  which  he  refuses  to  do  on  account 
of  his  lien,  accounts  will  be  directed  against  the  ma- 
nager as  a  mortgagee  in  possession  in  respect  of  the  lien. 

A  manager  employed  by  a  mortgagor  acquires  no 
lien  on  the  estate  for  the  expenses  of  management 
against  the  mortgagees,  imless  the  latter  have  acqui- 
esced in  the  continuance  of  his  management. — Ber- 
nard V.  Bavies,  M.R.  48.-7  L.  T.  N.  S.  372;  32  L.  J. 
Ch.  41;  9  Jur.  N.  S.  34. 

2.  Manager — Payment  out  of  general  estate. — ^A 
manager  was  appointed  by  the  Court  over  a  testator's 
West  India  estate.  When  the  manager  died  the  estate 
was  considerably  indebted  to  him,  and  the  produce  was 
not  sufiBlcient  to  pay  him. 

Held,  that  his  personal  representatives  were  entitled 
to  be  paid  out  of  the  general  estate  in  priority  to  the 
other  creditors. — Lyne  v.  Thompson^  M.B. — 30  Beav.  642. 

WASTE:— 

Timber —  Windfalls — Minerals — Abandoned  mines. — 
Bagot  V.  Bagot,  M.R,— 2  N.  R.  297, 

And  see  Partition,  6;  Will,  100. 

WILFUL  DEFAULT.— See  Executor,  7. 

WILL:— 

Construction — 
1.  Abatement — Annuity — "  In   the  first  place.^* — ^A 
testator  gave  personid  estate  upon  trust  "  in  the  first 


place,**  to  pay  an  annuity  of  £90  to  his  wife  for  life, 
and  to  set  apart  a  sum  in  consols  for  that  purpose;  and 
gave  several  other  legacies.  The  estate  proved  insuffi- 
cient for  paying  the  annuity  and  the  legacies  in  f  ulL 

Held,  that  the  widow's  life  annuity  must  be  valued, 
and  must  abate  proportionably  with  the  other  legacies. 
— Whiteho^ise  v.  Insale,  v.c.w.— 7  L.  T.  N.  a  400. 

2.  Abatement — Legacies  and  annuities — Pari  passu. 
— ^A  testator,  after  giving  specific  and  pecuniary  lega- 
cies, gave  his  personal  estate  to  trustees  upon  trust  to 
pay  his  debts  and  legacies,  and  to  stand  possessed  of 
the  **  residuary  trust  moneys,"  upon  trust  to  pay  cer- 
tain annuities  to  his  wife  and  sister,  which  he  directed 
should  be  paid  without  any  deduction  or  abatement. 
He  then  gave  **  the  residue  of  the  trust  moneys  "  upon 
trust  for  his  wife  for  life,  and  after  her  dealJi  to  pay 
certain  legacies  out  of  the  **  residue  of  his  trust 
moneys." 

Held,  that  the  mention  of  successive  residues  was 
not  sufficient  to  rebut  the  presumption  that  all  the 
legfaoies  and  annuities  were  to  be  paid  pari  passv. — 
Street  v.  Street,  v.c.w.— 8  L.  T.  N.  S.  306 ;  2  N.  R.  56. 

3.  Accumulations — Intermediate  income — Thellusson 
Act  (39  4'  40  Geo.  3,  c.  98). — Edmunds  v.  Waugh,  L.J. — 
2  N.  R.  408. 

4.  Accumulation — Period  allowed  by  law  for  division 
of  inoofne. — Gift  by  will  of  real  and  personal  estate  to 
trustees  upon  trust  to  pay  the  income  thereof  to  the 
testator's  brothers  in  succession  for  their  lives,  and 
after  the  death  of  all  such  brothers  then  to  apply  such 
income  amongst  their  children  from  year  to  year  as 
the  law  in  such  cases  admitted,  and  after  the  law  ad- 
mitted of  no  further  division  among  such  children, 
then  over  to  A. 

Held,  that  the  period  during  which  the  trust  for  di£h 
tribution  of  the  income  subsisted  was  twenty-one  years 
after  the  death  of  the  last  surviving  brother. — Pownall 
V.  Graham,  M.R.  CO.— 9  Jur.  N.  S.  318. 

6.  Ademption  —  Specific  legacy  —  Power  —  Lapse  hy 
death  of  donee  before  donor — 6Hft  in  default  of  appoint- 
ment— Demonstrative  legacy. — Specific  bequ^t  of  three 
sums  of  £400,  £600,  and  £938  leht  on  mortgage,  and 
£2,000  stock,  all  in  the  names  of  trustees.  The  £400 
was  afterwards  paid  off,  and  invested  by  the  trustees  in 
their  own  names  in  stock,  which  was  afterwards  trans- 
ferred to  the  testatrix,  together  with  the  £2,000.  The 
£600  was  paid  to  the  testatrix,  and  lent  by  her  on 
mortgage  and  bond.  She  also  made  two  attempts  to 
realise  the  £938  mortgage  by  sale  of  the  mortgaged 
premises  without  the  intervention  of  the  trustees,  but 
could  not  find  a  purchaser. 

Held,  that  the  two  first  legacies  were  adeemed,  but 
that  the  other  two  were  not. 

Bequest  of  residue  as  A.  should  by  deed  or  will  ap- 
point, and,  in  default  of  appointment,  to  his  next  of 
kin.    A.,  having  made  a  will,  died  before  the  testatrix. 

Held,  that  the  power  did  not  arise,  and  that  the  gift 
in  default  took  effect. 

The  testatrix,  who  had  gone  through  the  ceremony 
of  marriage  with  A.,  and  believed  herself  to  be  his  wife, 
but  was  not  so,  as  A.  was  the  widower  of  her  deceased 
sister,  by  her  will,  after  reciting  that  A.  had  become 
entitled,  jure  mariti,  to  certain  properfy  belonging  to 
her,  and  that  she  was  desirous  of  giving  some  legacies, 
requested  A.  to  pay  them  out  of  such  property. 

Held,  that  the  legacies  were  demonstrative. 

Where  a  question  arising  upon  a  will,  and  which 
ought  to  have  been  raised  at  the  hearing,  was  over- 
looked, and  an  inquiry  directed,  which,  if  the  decision 
upon  the  point  had  been  in  ^e  plaintiff's  favour, 
would  have  been  unnecessary, — 

Held,  that  the  plaintiff  was  not  precluded  from 
raising  the  question  on  further  consideration. — Jones 
V.  Soitthall,  M.R.  247.-8  L.T.  N.  S.  103;  32  L.  J.  Ch. 
130;  9  Jur.  N.  S.  93;  1  N.  R.  152. 

6.  Annuity — CJiarge  on  corpus  or  income. — A  testator 
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bequeathed  certain  leaseholds  to  a  troBtee,  npon  trust 
to  reoeive  the  rents  and  profits,  and  pay  the  annual 
sum  of  £60  to  H.  for  her  life,  and  after  her  decease, 
and  the  raising  of  a  sum  of  £400  thereby  directed  to 
be  raised  out  of  the  said  rents  and  profits,  upon  trust 
to  assign  the  said  premises,  or  such  part  thereof  as 
should  remain  undisposed  of,  to  G.  absolutely. 

Held,  that  the  annuity  of  £60  to  H.  was  chargeable 
upon  the  corpus  of  the  testator's  estate. — Phillipt  y. 
GuUeridge,  L.c.  12.— 8  Jur.  N.  S.  1190;  7  L.  T.  N.  S. 
402;  32L.J.Ch.l;  1  N.  R.  3. 

7.  Anftnity — Cliarge  on  corpus  or  income. — A  testator 
directed  his  trustees  to  invest  a  sum  sufficient  to  pay 
£50  per  annum  to  H.  T.,  and  on  her  marriage  or  death 
to  divide  the  stocks,  &c.,  from  which  the  £50  should 
have  been  produced  equally  amongst  his  nephews  and 
nieces.  The  interest  on  the  estate  was  insufficient  to 
produce  £50  per  annum. 

Held,  on  the  construction  of  the  will,  that  the  defi- 
ciency could  not  be  supplied  out  of  the  corpus. — Tar- 
hottoffi  V.  JSiirZff,  V.C.8.  080. 

8  Annuity — CJuirge  on  corpus  or  income, — Devise  of 
real  and  personal  estate,  with  directions  to  the  trustees 
to  pay  an  annuity  to  B.  out  of  the  income,  Aks.,  of  the 
residuary  moneys  and  estate — on  the  death  of  B.  the 
capital  or  fund  out  of  which  the  annuity  should  or  might 
arise  again  to  fall  into  the  general  residue.  There 
were  subsequent  directions  for  the  application  of  the 
pure  personalty  set  apart  for  the  annui^,  and  all  other 
the  personalty  after  the  death  of  B.,  subject  and 
without  prejudioe  to  the  annxiity ;  and  t^e  trustees 
were  empowered  to  set  apart  a  sufficient  fund  to  pro- 
duce the  annuity.    The  income  being  insufficient, — 

Held,  that  the  arrears  of  plaintiff's  annuity  must 
be  paid  out  of  this  corpus. — Perkins  v.  Cooker  v.c.w. — 
2  Joh.  &  H.  393;  8  Jur.  N.  S.  1160;  81  L.  J.  Ch.  823. 

9.  Annuity,  perpetual  or  for  life — Cksser  on  death  or 
alienatioji — Gift  of  income  of  fund. — ^A  testator  gave 
his  residuary  personal  estate  to  trustees  upon  trust  to 
invest  £10,000  in  Consols,  and  to  retain  so  much  tiiere- 
of  as  would  realise  the  clear  yearly  income  of  £150, 
and  to  pay  the  dividends  to  H.  until  he  should  become 
a  bankrupt,  or  his  interest  should,  by  assignment,  charge, 
or  any  other  means  whatsoever,  become  vested  in  any 
other  person,  in  which  case  the  trust  for  his  benefit 
was  to  cease;  and  subject  to  the  aforesaid  trust  the  sum 
of  £10,000  Tiras  to  become  part  of  the  residue.  H.  died 
without  becoming  bankrupt  or  assigning  his  interest. 

Held,  that  the  gift  of  income  to  H.  was  not  perpetual, 
but  ceased  with  his  life. — Banks  v.  Braithwaite,  v.c.K. 
208.— 8  L.  T.  N.  S.  80;  32  L.  J. Ch.  35, 198;  9  Jur.  N.  S. 
294;  1  N.  R.  806. 

10.  Annuity,  perpetual  or  for  life. — A  testator  di- 
rected his  trustees  to  purchase  the  sum  of  £1,333  Con- 
sols, and  to  pay  the  dividends  to  his  daughter  for  life, 
and  afterwards  to  her  children.  By  a  codicil  he  directed 
that  the  sum  of  £200  per  annum  should  be  added  to 
the  sum  given  by  his  will  to  his  daughter  during  her 
life,  and  to  be  invested  in  the  same  manner  and  trusts 
as  in  the  wilL 

Held,  that  the  words  "during  her  life  "  in  the  codicil 
were  words  of  description  and  not  of  limitation,  and 
that  the  gift  was  of  a  sum  producing  £200  a  year  to 
the  daughter  for  life,  with  remainder  to  her  children. — 
Auldjo  V.  Wallace,  m.b, — 31  Beav.  193. 

11.^  nn/uitiesfor  limited  period —  Conversion — Income 
during  first  year  after  testator*s  death. — Allowances  to 
executors  during  a  limited  number  of  years  after  a  tes- 
tator's death,  spoken  of  by  him  as  annuities,  are  such, 
and  not  capital  sums  producing  an  «MiTn^ft|  sum. 

Where  a  testator  directs  conversion,  giving  special 
instructions  as  to  using  caution,  &c.,  he  intends  the 
tenants  for  life  to  have  the  income  of  the  unconverted 
parts  in  specie  during  the  first  year. — Scholefield  v. 
Redfern.  v.c.K.  453.-9  Jur.  N.  S.  486;  8  L.  T.  N.  S. 
487;  1  N.  B.  466. 


12.  Annuities — Legacies — Priorities. — ^A  testator  de- 
vised his  B.  estate  to  G.  D.,  in  tail  male,  subject  to  two 
annuities,  and  declared  that  his  zesidiiaiy  estate  there- 
inafter gfiven  should  be  the  primary  fund  for  debts  and 
legacies,  and  that  his  B.  estate  sho^  not  be  UaUe  nn- 
lesshis  other  estates  were  insufficient.  He  then  de- 
vised the  residue  of  his  real  estate  in  trnst  for  sale,  and 
payment  of  debts  and  legacies,  with  a  power  to  mort- 
gage, except  the  B.  estate,  and  stand  poasened  of  the 
unsold  portions  on  oertain  tnists,  ohaxging  the  unsold 
portion  with  certain  annuities  and  money  logaciea.  By 
a  codicil  made  on  his  death-bed  the  testator  gave  an 
annuity  and  a  house  to  be  purchased  out  of  his  Irish 
estates.  All  the  estates  were  sold,  and  all  the  debts 
were  paid;  but  there  was  a  fund  in  court  roproaenting 
the  B.  estate. 

On  a  deficiency  of  assets  to  pay  annuitias  and  aaiets, — 
Held,  that  the  two  annuities  charged  on  the  R.  estate 
were  to  be  paid  thereout  in  full,  in  the  first  instanoe; 
that  the  debts  and  legacies  charged  on  the  leaidnary 
estate  and  on  the  R.  estate  in  aid,  were  not  charged  as 
the  annuities  charged  upon  that  estate;  that  ^  an- 
nuity given  by  the  codicil  was  chargeable  as  a  legacy 
on  the  residuary  real  estete,  and  afterwards  on  the 
residue  of  the  R.  estate  after  psying  the  two  annuities 
oharged  thereon;  and  that  the  other  annuities  were  not 
legacies,  but  simply  charges  on  the  unsold  estates*  and 
as  there  were  no  unsold  estates,  the  charges  oonld  not 
be  paid. — Bamer  v.  Portarlington,  PortarlinffUm  v 
Bamer,  V.O.K.  611. — 2  N.  R.  10. 

13.  **  Capital  invested"  —  Bemtmttraiive  Ufocf. — 
Bevan  v.  The  Attorney'Qeneral,  v.cs.— ^2  N.  R.  62. 

14.  Carrying  on  testator* s  business — Speoifie  begttest 
— Goodwill— Power  to  executors. — ^A  testator,  by  a 
codicil  to  his  will,  authorised  his  executors,  in  case  A. 
and  B.,  who  had  both  been  assisting  him  in  his  business 
of  a  tobacco  manufacturer,  should  elect  to  carry  on 
such  business,  to  permit  them  to  do  so  without  any 
payment  for  goodwill,  iqpon  giving  such  executors  their 
joint  and  several  bond  for  the  value  of  the  stock  in 
trade,  and  of  such  other  part  of  his  perscmal  estate  as 
they  might  require  for  the  carrying  on  of  such  business 
on  their  own  account.  A.  and  B.  gave  notice  to  the 
executors  that  they  elected  to  cany  on  the  business. 
The  testator's  estate  other  than  the  business  pr(^[>er^ 
was  insufficient  for  the  payment  of  his  debts,  and  the 
executors  claimed  to  be  entitled  to  offer  the  goodwill  of 
the  business  and  the  stock  in  trade  to  A.  and  B.  as 
purchasers  upon  certain  terms.  A.  and  B.  declined  the 
offer,  but  daimed  to  be  considered  as  owners  of  the 
business,  as  from  the  time  of  their  election  to  take  it, 
subject  to  their  making  a  proper  provision  for  the  pay- 
ment of  the  testotor's  debts. 

Held,  that  upon  the  construction  of  this  codicil  there 
was  a  specific  bequest  to  A«  and  B.  of  the  business  if 
they  elected  to  accept  it,  and  that  subject  to  the  set^e- 
ment  of  the  price  to  be  paid  for  the  stock  in  trade*  and 
to  a  proper  provision  being  made  for  the  payment  of 
the  testetor's  debts,  they  were  entitled  to  be  considered 
as  the  owners  of  such  businees,  as  from  the  time  of 
their  election. — Ih/er  r.  Ward,  ujl,  104. — 9  Jur.  N.  Sw 
104;  32  L.  J.  Ch.  433. 

15.  Charge  of  debts,  Jtc.,  excepting  a  partieular 
estate. — ^A  testetor  gives  all  his  property  bj  desoription 
(except  his  estetes  in  Norway),  to  trustees  on  trust,  to 
possess  themselves  of  all,  pay  debts,  and  the  mon^ 
legacies  and  incumbrances  affecting  his  estate,  and  also 
his  estetes  in  Norway,  with  a  genmX  power  to  sell  his 
English  property.  He  then  ^ves  all  his  said  residue 
(not  including  his  estates  in  Norway),  diieoting  pay- 
ment thereout  of  various  money  legacies.  These  is 
then  a  gift  of  the  Norway  estetes  to  his  trustees  on 
trust  to  manage,  cut  timber,  pay  debte  and  hiciun- 
brances  affecting  the  said  estates,  if  not  extinguished, 
out  of  the  other  property;  and  immediately  after  the 
payment  of  his  debts,  and  the  legaoiea  thereinbefore 
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penaeB:  £19  to  hia  daughter  B.,  Imnituze  and  house- 
hold effects  to  his  daughter  G.;  and  as  to  his  money  in 
the  lands,  and  all  the  residue  of  his  personid  estate, 
npon  trust  to  invest  and  pay  the  income  to  0.  for  her 
aeparateuse. 

Testator  had  no  money  in  the  funds  of  his  own. 

Held,  that  the  will  did  not  operate  as  an  appointment 
of  the  trust  fund. — Be  Mattingley*$  Trusts,  v.c.w. — 
2  Joh.  k,  Hem.  426. 

67.  JPofcer — JExecutitm — Besiduary  gift, — ^A  testator 
was  hound  by  a  coyenant  in  his  marriage  settlement  to 
pay  £3,000  to  trustees  in  trust  for  his  wife  for  life, 
and  after  her  death  to  such  purposes  as  he  should  by 
deed  or  will  appoint. 

By  his  will  he  recited  the  corenant^  and  set  apart 
the  £2,000,  and  directed  the  trustees  to  pay  the  income 
to  his  wife  for  life.  He  then  bequeathed  his  residuary 
estate  to  his  wife  absolutely — 

Held,  that  the  residuary  gift  was  a  good  execution 
of  the  power. — Scriven  v.  Sandom,  v.c.w. — 2  Jo.  k  H. 
748. 

68.  Poner  —  Execution  —  Contrary  intentian  — 
Basiduary  g^-'l  WxU,  4^1  Vut.  o,  26,  #.  27.— 
A.  bequeathed  a  sum  of  stodc  to  trustees  upon  trust 
for  B.  for  life,  remainder  to  such  persons  as  he  should 
by  will  appoint,  and  in  defaidt  of  appointment 
over.  B.  appointed  by  will  to  C,  who  died  in  B.'s  life- 
time, and  B.  then  made  a  codicil  to  his  will,  whereby 
he  gave  all  his  personid  estate,  and  also  **  any  interest 
or  dividends  that  might  be  due  at  his  death  from  the 
stock,"  to  his  wife  absolutely. 

Held,  that  the  appointed  fund,  which  lapsed  in  con- 
sequence of  the  death  of  G.  in  B.'s  lifetime,  passed 
under  the  general  bequest  in  the  codicil,  the  latter  not 
showing  a  '*  contrary  intention." — Bush  v.  Cowan,  H.B. 
395.-9  Jur.  N.  S.  429. 

6^.  i\wwr — JEmceptum  out  of  power —  After-acquired 
property — 1  Vict,  o,  26,  #.  24. — ^A.  having  a  general 
power  of  appointment  under  her  marriage  settlement, 
made  a  will  by  which  she  devised  to  B.  her  residuary 
estate,  ezoept  such  part  thereof  as  might  remain  sub- 
ject to  the  trusts  of  the  settlement.  After  the  date  of 
her  will,  A.  purchased  certain  lands,  and  had  them  con- 
veyed to  uses  similar  (by  repetition  not  by  reference) 
to  those  contained  in  the  settlement. 

Held,  that  these  latter  lands  were  not  comprised  in 
the  exception. 

Qnare,  whether  section  24  of  the  Wills  Act  applies 
to  what  is  excepted  out  of  a  devise. — Hughes  v.  Jones, 
V.C.W.  898. 

70.  Precatory  trust, — ^Testator,  after  giving  the  whole 
of  his  property  to  his  wife,  proceeded  as  follows: — 

**  And  furthermore  it  is  my  dying  wish  that  the  pro- 
perty which  I  now  bequeath  to  my  wife  shall  be  used 
as  to  her  seemeth  best  for  her  own  and  her  children's 
welfare." 

Held,  that  the  children  took  an  interest  in  the  pro- 
perty.— Ooiffrey  v.  Godfrey,  V.C.W.  554. — 8  L.T.  N.  S. 
200;  2  N.  B.  16. 

71.  Precatory  trust-^**In  the  fullest  eonfidenee.*'— 
ShcteUon  v.  Shoveiton,  mjl— 1  N.  B.  226. 

72.  **  Premises  " — Pieee  of  ground  severed — MarshaU 
ling — Oift  of  residue  to  wife — Costs, — A  testator,  after 
directing  payment  of  his  debts,  funeral  and  testa- 
mentary expenses,  gives  all  the  rest  and  residue  of  his 
real  and  personal  estate  to  his  wife  and  B.,  on  trust  to 
pay  the  wife  the  rents  and  dividends  for  life,  for  her 
own  use,  and  the  bringing  up  and  educating  his 
children;  and  after  her  decease  he  gives  his  real  and 
personal  estate  in  a  number  of  specific  gifts,  one  of 
these  being  a  devise  of  his  house  and  premises,  situate 
No.  4,  &C.,  describing  it.  The  wife  borrows  £600  and 
pays  debts  therewith,  and  questions  arise  whether  the 
inoome  of  tiie  first  residnaiy  gift  to  her  is  not  first  ap- 
pUoable  for  eosis  (as  well  as  the  ooipus),  before  resoart- 
ing  to  the  specific  gifts,  and  whether  a  pleoe  of  la&d 


severed  from  Ko.  4,  but  held  with  it,  passed  to  the  de- 
visee of  No.  4. 

Held,  that  the  income,  as  well  as  the  corpus  of  the 
first  residuaiy  gift  to  the  wife,  was  liable  for  costs  be- 
fore resorting  to  the  specific  gifts,  and  that  the  piece  of 
land  held  with  but  severed  from  No.  4  passed  with  the 
house. — Bihon  v.  Eihon,  v.C.K.  456. — 8  L.T.  N.  S.  196; 
9  Jur.  N.  S.  611 ;  32  L.  J.  Ch.  374;  1  N.  R.  632. 

78.  Priores  natu — Two  eldest  children — Period  of 
distribution — Liv^ing. — A  testator  having  a  wife  and 
seven  children,  two  sons  and  five  daughters,  after  giving 
them  pecuniary  legacies,  gives  all  the  other  property 
he  may  die  possessed  of  to  his  wife,  the  interest  to  be 
enjoyed  by  her  until  second  marriage,  and  then  to  be 
forfeited  and  devolve  to  his  remaining  unmarried 
daughters.  His  intent  being  that  his  two  sons  should 
receive  their  portions  of  stock  designated,  but  as  to  his 
wife  and  five  daughters,  no  part  of  the  principal  to  be 
touched  except  on  their  marriage,  with  a  specified 
consent,  whom  he  wishes  to  be  settled,  it  being  essen- 
tial to  the  honour  and  welfare  of  the  family  that  they 
live  together;  he  therefore  declared  that  in  case  they 
should  separate  (except  by  marriage),  their  shares 
should  be  divided  equally  amongst  the  others  unmar- 
ried and  living  together.  And  ^ter  the  death  of  the 
last  survivor  of  his  wife  and  daughters  unmarried  and 
living  together,  the  entire  of  the  principal  of  the  stock 
to  be  divided  equally  amongst  the  two  eldest  children, 
bom  in  legitimate  wedlock,  to  each  of  his  sons  and 
daughters;  but  in  case  there  be  only  one  child  living 
to  his  married  sons  or  daughters,  that  child  to  receive 
only  the  proportion,  divided  equally  according  to  the 
number. 

Held,  that  the  testator  did  not  refer  to  children  who 
y^ere  priores  natu,  but  to  children  living  at  the  period 
of  distribution,  and  those  who  pre-deceased  that  period 
were  not  entitled. — Madden  v.  Ihin,  v.CK.  2. — 8  Jur. 
N.  S.  1168;  7  L.  T.  N.  S.  264;  1  N.R.  11;  32L.  J.Gh.8. 

74.  Beference  to  a  former  gift, — ^A  testator  having 
given  a  sum  of  stock  to  his  daughter  Y.  for  life,  and 
after  her  decease  to  all  and  every  her  children  living 
at  her  decease,  gives  another  sum  of  stock  to  his 
daughter  Y.  for  life,  and  after  her  decease  to  all  and 
every  her  children,  at  the  same  time  and  in  the  same 
manner,  and  their  shares  to  be  subject  to  the  same 
benefit  of  survivorship  and  accruer  as  was  thereinbe- 
fore mentioned  with  respect  to  the  other  sum  of  stock 
given  for  the  benefit  of  his  daughter  Y. 

Held,  that  the  intention  was  to  give  to  the  children 
of  each  daughter  in  the  same  manner,  and  that  a  child 
of  v.,  who  pre-deceased  her,  was  not  entitled. — Swift 
V.  Swift,  v.CK.  334.-82  L.  J.  Gh,  479;  1  N.  B.  353. 

75.  Bemoteneu — Greatgrandchildren —  Vesting. — A 
testator  bequeathed  the  annual  interest  only  of  the 
residue  of  his  property,  of  whatever  kind,  in  as  many 
equal  parts  as  there  might  be  children  of  W.,  share  and 
share  alike,  as  each  of  the  said  children  came  of  age. 
And  in  case  any  one  of  the  said  children  should  die 
without  any  children,  then  and  in  that  case  his  or  her 
share  of  the  said  annual  interest  should  devolve  to  the 
surviving  children,  share  and  share  alike.  And  so  on 
successively  until  the  whole  amoimt  of  the  said  interest 
of  the  said  residue  should  come  into  the  hands  of  the 
grandchildren  and  great-grandchildren  of  W. 

Held,  that  the  children  of  W.  took  vested  life  interests, 
subject  to  the  gift  over  to  the  survivors  in  case  of  the 
death  of  any  of  them  without  children;  and  that  the 
gift  to  the  grandchildren  and  great-grandchildren  was 
not  void  for  remoteness,  but  was  a  valid  and  effectual 
gift  of  the  corpus. — Wetherell  v.  iVetherell,  L.C.  274. — 
8  L.  T.  N.  S.  39;  9  Jur.  N.  S.  368;  32  L.  J.  Gh.  476. 

76.  Betnoteness — Jfiwedfund — Maintenance  out  of  in- 
come.— ^A  testator  gave  a  share  of  the  residue  of  hia  real 
and  personal  estate  to  trustees  in  tmst  for  A.  for  Uf e,  and 
after  her  death  in  tarust  for  all  her  ions  and  daughters 
who  should  attain  twenty-two  equally.    And  the  testator 
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empowered  his  trustees,  "  daring  the  minority  "  of  the 
children,  to  apply  the  whole  or  such  part  of  the  income 
as  they  should  think  fit  for  their  maintenance  or  benefit 
Held,  that  the  gift  was  void  for  remoteness. — TTuymat 
V.  miberforce,  M.B. — 31  Beav.  299. 

77.  Revwtenesti — Vesting. — A  testator  gave  personal 
property  upon  trust  for  all  and  every  the  children  of 
his  granddaughter  until  such  child  or  children  should 
respectively  attain  twenty-five  years,  or  die  leaving 
issue,  and  then  upon  trust  for  such  child  and  children 
so  attaining  twenty-five,  or  dying  leaving  issue,  as 
tenants  in  common — with  a  gift  over  in  case  they 
should  all  die  under  twenty-five,  or  without  issue. 

Held,  that  the  children  of  the  granddaughter  took 
vested  interests  at  their  respective  births. — Ifardcastle 
V.  Hardcastle,  V.C.W.— 7  L.  T.  N.  S.  503;  1  N.  R.  83. 

78.  Residuary  legatee — ** Desire" — Charitable  trust 
— Precatory  words. — A  clause  in  a  will  appoining  A. 
residuaiy  leg^atee,  with  the  desire  that  the  residuaiy 
estate  shall  be  afterwards  left  by  her,  in  her  own  and 
the  testator's  name,  to  charitable  purposes,  does  not 
raise  a  trust,  but  operates  as  au  absolute  g^ft. — 
M'Culhch  V.  M'Culloch,  v.c.s.  504.— 1  N.  R.  635. 

79.  Residuary  devise  of  real  and  personal  estate — 
Intermediate  income  —  Executory  devise. — Hodgson  v. 
Lord  Bectlve^  V.C.W. — 2  N.  R.  233,  269. 

80.  Revocation  hy  codicil — Appropriation, — Stocks  v. 
Hammond  J  M.B. — 2  N.  R.  307. 

81.  Specific  legacy — Leaseholds. — Cooky.  Dr^rr, v.c.s. 
--2  N.  R.  437. 

82.  Specific  legacy — "  Stock.** — A  testatrix  bequeathed 
several  legacies  of  "stock,"  and  she  afterwards  ex- 
plained that  by  **  stock  "  she  meant  any  Government 
stocks  or  funds,  or  stocks  or  shares  in  any  public  com- 
pany which  she  might  be  possessed  of. 

Held,  that  these  gifts  were  specific  legacies,  and 
that  the  legatees  were  entitled  to  a  proportionate  share 
of  the  several  stocks,  dec.,  of  which  the  testatrix  died 
possessed. — Measure  v.  Carleton^  m.b. — 30  Beav.  639. 

83.  Specific  legaci/ — Residue  of  specific  sum. — A  tes- 
tatrix gave  £1,500  Consols,  part  of  £9,000  like  stock,  to 
A.  and  like  sums  to  B.  and  0.,  and  all  the  residue  of  her 
said  sum  of  stock  to  D.    The  stock  proved  insufficient. 

Held,  that  the  gift  of  the  residue  of  the  stock  was  a 
specific  legacy  equally  with  the  specified  sums,  and 
that  all  must  abate  in  proportion. — Blwes  v.  Causton^ 
M.R. — 30  Beav.  554. 

84.  "  Statute  of  l>istributiofis.**—A  testator  gave  a 
sum  of  money  to  trustees  upon  trust  for  his  daughter 
A.  for  life,  with  remainder  to  her  husband  for  life, 
with  remainder  to  their  children,  and  in  default  of 
children  "  to  pay  the  same  according  to  the  Statutes 
for  the  Distribution  of  Intestates'  Eflfeots."  He  then  gave 
the  residue  of  his  estate  and  effects  to  C.  A.  having 
died  without  issue,  it  was  held  that  the  next  of  kin  of 
the  testator  at  his  death  were  entitled  to  the  fund. — 
Royds  V.  Rayds,  V.C.W.--8  L.  T.  N.  S.  199;  1  N.  R.  616. 

85.  SubstitutUmal  gift — Children  of  objects  dead  at 
date  of  will. — Gift  by  will  to  such  of  the  testator's  nieces 
as  should  be  living  at  his  death,  with  proviso  that  if  any 
of  his  nieces  should  die  in  his  lifetime  leaving  any 
child  who  should  be  living  at  the  testator's  death,  and 
should  attain  twenty-one,  such  child  should  represent 
and  stand  in  the  place  of  his  parent,  and  should  be 
entitled  to  the  same  share,  as  well  original  as  accruing, 
as  his  parent  would  have  been  entitled  to  if  living  at 
the  time  of  his  (the  testator's)  decease.  One  of  the 
testator's  nieces  died  previously  to  the  date  of  the  will, 
leaving  a  child  who  survived  the  testator  and  attained 
twenty-one. 

Held,  that  the  gift  to  the  children  of  the  testator's 
nieces  was  not  substitutional,  but  that  the  child  of  the 
nieoe  who  was  dead  at  the  date  of  the  will  was  en- 
titled to  participate  in  the  testator's  property.-^iR0 
Chapman*s  Will,  M.B.  678.-9  Jur.  N.  S.  657^ 


86.  Substitutional  gift. — The  issue  of  a  brother  of 
the  testator,  who  was  dead  at  the  date  of  the  will,  held 
upon  the  construction  of  the  whole  will  to  be  entitled 
to  a  share. 

Observations  on  the  difference  between  substituted 
and  original  gifts.  —  Re  Jordan* s  TrustSf  v.C.w.  —  8 
L.  T.N.  S.  307;  2  N.  R.  67. 

87.  Substitutional  gift — Vesting — **  Leaving  issue.'" — 
On  a  gift  to  such  of  several  legatees  as  should  be  living 
at  the  death  of  a  tenant  for  life,  **  and  the  issue  of  suoh 
as  should  be  then  dead  leaving  issue," — 

Held  by  Turner,  L.J.  (affirming  decision  of  Stoart, 
y.C),  that  on  the  death  of  one  of  the  originid  legatees, 
his  share  rested  absolutely  in  his  issue,  though  such 
issue  did  not  survive  the  tenant  for  life. — Re  PelVs 
Trust,  L.J.— 3  De  G.  F.  &  J.  291. 

88.  Substitutional  legacy — Issne, — Cocy.  Bigg,  v.c.w. 
—1  N.  R.  536. 

89.  Substitutional  legacy — Probate — Two  wills  eid' 
mitted  to  probate — Appointment. — Two  wills  of  diffe- 
rent dates,  each  purporting  to  be  the  '*  last  will,"  but 
the  second  containing  no  revoking  clause,  were  admit^ied 
to  probate  as  together  constituting  the  last  will  of  the 
testatrix.  Each  will  bequeathed  a  number  of  leg^ades, 
all  the  legatees  in  the  first,  except  two,  being  also 
named  in  the  second.  The  legacies  for  the  most  part 
differed  in  amount,  and  there  were  other  slight  difEe- 
rences;  but  five  legfacies,  and  the  residuary  bequest, 
were  the  same  in  both.  Some  plate,  kc.,  was  specifi- 
cally devised  by  each  wilL  The  first  will  contained  an 
appointment  of  a  sum  of  money  under  a  special  power 
by  the  second  will;  the  power  was  not  exercised,  bnt  a 
pecuniary  legacy  was  given  to  the  appointee. 

Held,  that  the  legacies  given  by  the  second  will  to 
legatees  named  in  the  first  were  substitutional  for  the 
legacies  given  to  them  by  the  first  except  that  the  ap- 
pointment under  the  power  was  not  revoked,  and  the 
legacy  to  the  appointee  was  therefore  cumulative. 

The  question  whether  legacies  in  such  a  case  are 
cumulative  is  simply  one  of  construction,  to  be  decided 
upon  the  whole  scope  of  the  two  instruments  taken 
together. — Tuekey  v.  Henderson,  M.R.  1013. 

90.  Successive  gifts  absolute. — W.  S.  gave  the  residue 
of  his  property  to  M.  C.  for  her  own  abeolnte  use,  pro- 
vided she  survived  his  wife,  or  if  she  married  before  his 
wife's  death,  then  between  her  children,  but  if  none 
then  to  her  husband.  M.  C.  married  and  had  children 
in  testator's  wife's  lifetime. 

Held,  that  she  took  absolutely. — Re  Serjeant,  v.OA 
203.— 7  L.  T.  N.  S.  501 ;  9  Jur.  N.  S.  166. 

91.  "Survivors.** — De  Oaragnol  v.  Liardet,  M.B. — 
2  N.  R.  296. 

92.  Survivor-^''  Then  living.**— Il  testator  gave  his 
residuary  estate  to  his  widow  for  life,  and  after  her 
death  to  his  nephews  and  nieces  living  at  her  death; 
with  a  proviso  that  if  any  of  his  nephews  and  nieces 
died  in  the  lifetime  of  the  tenant  for  life,  leaving 
children,  the  children  should  take  the  parents'  share. 
Provided  always,  that  if  any  of  the  nephews  and  nieces 
should  die  in  the  lifetime  of  the  tenant  for  life  without 
any  child  tJien  living,  his  or  her  share  should  go  to  the 
survivors  or  survivor  of  the  nephews  and  nieces,  share 
and  share  alike. 

Held,  that  the  survivors  were  to  be  ascertained  at 
the  period  of  distribution — ^namely,  the  death  of  the 
tenant  for  life. — Essex  v.  Clement,  m.b. — 80  Beav.  626. 

93.  Survivorship — O^  to  a  class — Lapse. — Gift  by 
will  of  the  income  of  funded  property  to  A.  for  life,  and 
after  his  death  to  B.  for  life,  "  at  whose  death  the  prin- 
cipal is  to  be  equally  divided  amongst  B.'s  surviving 
legitimate  children  and  the  testator's  niece  C."  C.  died 
living  the  testator.    B.  predeceased  A. 

Held,  that  the  period  for  asoertaining  the  class  re- 
ferred to  as  *'the  surviving  children"  of  B.  was  the 
death  of  B.,  and  not  the  death  of  A.,  when  the  property 
became  divisible. 
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Held  also,  that  G.  did  not  take  an  intezeBt  as  a  m^n- 
ber  of  a  olass,  and  that  on  her  death  liying  the  testator, 
her  share  lapsed  for  the  benefit  of  the  testator's  next  of 
kin. — Drakeford  v.  Drakefordf  m.b.  977. 

94.  "  Survivari  " — **  Legal  pergonal  representatives,** 
— Beqnest  of  a  fund  to  tmstees,  on  trust  for  the  testa- 
tor's fiye  daughters,  for  their  respeotive  lives ;  and 
after  the  death  of  any  daughter  wi^out  issue,  on  trust 
to  paj  her  fifth  part  of  the  fund  to  a  son  B.,  "  and  the 
surviyors  of  them,  his  said  five  daughters,  share  and 
■hare  alike,  or  to  their  personal  representatives."  The 
last  suryiving  daughter  C.  having  also  survived  B.,  died 
without  issue. 

Held,  that  the  word  ''  survivor  "  meant  those  ''  sur- 
viving," and  not  *'  others,"  and  that  a  daughter  to  take 
must  actually  survive. 

Held,  seoondly,  that  the  term  "  legal  personal  repre- 
sentatives" will  not  be  interpreted  to  mean  children; 
those  words  being  words  of  representation  merely,  and 
not  of  purchase;  and  therefore  that  B.'s  representatives 
were  entitled  to  the  whole  of  C.'s  share  in  the  fund. — 
In  re  Bates,  v.c.w.  768. — 2  N.  R.  266. 

96.  "  Sitrvhon  or  survivor  ** — **  Others  or  other.** — 
Where  an  estate  was  devised  to  three  nephews  of  the 
testatrix  for  life,  with  remainder  to  their  first  and  other 
tons  in  tail  as  tenants  in  common,  and  in  case  of  the 
death  of  any  of  her  said  nephews,  to  such  of  her  said 
nephewR  as  should  survive,  and  his  issue,  with  a  gift 
over  on  the  death  of  all  the  nephews  without  issue^ — 

Held,  that  the  gift  to  such  of  her  nephews  as  should 
Burvive  was  the  same  as  a  gift  to  the  **  survivors  or 
survivor"  of  her  nephews,  and  might  be  construed 
** others  or  other"  of  her  nephews. — Bo  Thorp,  L.J. 
768.-8  L.  T.  N.  a  669;  2  N.  E.  64,  268. 

96.  Survvoorship  —  Period  of  dUtribution  —  Tenant 
for  We — Ahsonee  of  g\ft  over — Election — Settletnent.—' 
A  testator  gives  real  estate  to  his  sons  T.  and  L.  in  fee, 
with  benefit  of  survivorship  in  oase  of  the  death  of 
one  without  issue  imder  twenty-one;  and  he  gives 
other  real  estate  to  his  sons  S.  and  J.,  on  the  same 
terms,  and  other  real  estate  to  his  sons  R.  and  C,  in 
the  same  manner,  with  a  gift  of  other  real  estate  to  his 
son  H.  in  fee,  there  being  also  a  legacy  to  such  son,  all 
such  real  estate  being  charged  with  an  annuity  to  the 
testator's  wife.  He  then  gives  all  his  residuary  realty 
and  personalty  to  three  trustees,  two  being  his  sons, 
on  trust,  in  their  discretion  to  sell,  and  to  invest  and 
pay  his  wife  the  annuity,  and  subject  thereto,  after  the 
decease  of  his  wife,  to  assign  his  residuary  personal 
estate,  and  convey  such  parts  of  his  real  estate  as  had 
not  been  sold  to  his  seven  sons,  or  such  of  them  as 
should  then  be  living,  with  benefit  of  survivorship  in 
case  of  death  under  twenty-one,  and  without  issue; 
and  there  were  clauses  for  maintenanoe  and  advance- 
ment, the  words  used  being  *'  said  children,"  with  a 
elause  that  the  provisions  of  the  will  were  in  satisf  ac- 
tloii  of  any  claim  his  wife  or  sons  were  entitled  to 
under  the  settlement  made  on  his  marriage,  or  in  any 
other  manner.  B.,  one  of  the  sons,  attained  twenty- 
one,  married,  and  had  two  children,  and  then  died  in 
hia  mother's  lifetime. 

Held,  that  he  was  ezdnded  from  any  share  in  the 
residuary  gift 

Semble, — ^The  distinction  between  a  settlement  and 
a  will  is,  that  in  the  former  case  a  settlor  must  be 
assumed  ^priori  to  have  a  general  intention  to  benefit 
husband,  wife,  and  children  impartially;  whereas,  in 
the  latter,  a  testator  may  have  good  reasons  for  making 
a  distinction,  and  an  intention  of  equally  benefiting  all 
cannot  be  assumed. 

Where  there  is,  in  the  first  instance,  a  clear  gift, 
that  cannot  be  overridden  by  a  mere  ambiguity. — Be 
Crosse's  WUl,  v.c.K.  896.-8  L.  T.  N.  S.  299;  9  Jur.  N.  S. 
429;  32  L.  J.  Ch.  344;  1  N.  R.  409. 

97.  Tenant  in  taU^Qift  of  personalty— Trust  by  re- 
ference to  limitations  q;  real  estate  —  Bemoteness*  — 


Devise  in  strict  settlement  of  real  estate  to  trustees^  to 
the  use  of  A.  for  life,  remainder  to  his  first  and  otiier 
sons  in  tail  male,  remainder  to  the  younger  brothers  of 
A.  successively  for  life,  remainder  to  tiieir  first  and 
other  sons  in  tail  male,  remainder  to  B.  for  life,  and  re- 
mainder to  his  first  and  other  sons  in  tail  male,  re- 
mainder over.  Bequest  of  residue  of  testator's  personal 
estate  to  trustees  upon  trust  to  invest  and  hold  the 
same  upon  the  same  trusts  as  were  declared  of  the  real 
estate,  or  as  near  thereto  as  the  rules  of  law  and  equity 
would  permit,  with  the  following  proviso : — "  That  the 
personal  estate  shall  not  vest  absolutely  in  any  tenant 
in  tail  unless  such  person  shall  attain  the  age  of  twenty- 
one  years," 

Held,  that  the  trusts  of  the  personal  estate  were  valid, 
and  that  by  virtue  thereof  the  first  tenant  in  tail  (who 
was  an  infant)  took  a  vested  interest  in  the  personalty, 
subject  to  be  divested  in  the  event  of  his  dying  imder 
twenty-one. — Gosling  v.  Gosling ,  L.c.  97. — 7  L.T.  N.S. 
679;  32  L,  J.  Ch.  233;  9  Jur.  N.S.  109;  1  N.R.  36. 

98.  <<  7h  he  hegotten,'*^'TeBkaJtor  devised  his  real  estate 
unto  and  equsily  between  his  daughter  B.  and  his 
granddaughter  0.,  lor  their  jeBpeatiye  lives;  after  the 
death  of  either  of  them  the  moiety  of  her  so  dying  was 
given  unto  the  survivor  for  her  life;  after  the  death  of 
die  survivor,  **  unto  and  to  the  use  of  all  and  every  the 
child  and  children  of  his  daughter  and  granddaughter 
lawfully  to  be  begotten,  equally  to  be  divided  between 
them,  if  more  than  one,  as  tenants  in  common." 

Held,  that  the  words  '^  to  be  begotten  "  must  be  con- 
strued in  their  strict  legal  sense,  so  as  to  include  children 
**  then  begotten,"  and  that  the  granddaughter  was  en- 
titled to  a  share  as  tenant  in  common  with  her  own 
children. — Almaek  v.  Horn,  v.c.w.  606. — 8  L.T.  N.S. 
416;  32  L.  J.  Ch.  304;  1  N.R.  636. 

99.  Vesting — Severance  from  residue — Accruing  in^ 
come. — Direction  by  will  that  £6,000,  portion  of  a  trust 
fund,  should  be  raised  and  paid  unto  and  equally  be- 
tween the  five  children  of  A.,  the  shares  of  such  of  them 
as  were  sons  to  be  paid  them  on  their  respectively  at- 
taining twenty-one;  of  daughters,  on  their  attaining 
that  age  or  marriage,  with  benefit  of  survivorship  be- 
tween such  children  in  case  of  death,  of  sons  under 
twenty-one,  or  of  daughters  under  that  age  or  without 
having  been  married.  And  upon  trust  out  of  the  inte- 
rest and  annual  income  arising  from  the  residue  of  the 
trust  funds  (over  which  testator  had  power  of  appoint- 
ment) to  pay  the  same  to  B.  for  his  life,  and  after  his 
death  to  divide  the  principal  equally  between  B.'s  chil- 
dren. 

Held,  that  the  children  of  A.  took  vested  interests 
upon  the  death  of  the  testator  in  the  £6,000,  subject 
to  be  divested  in  the  events  mentioned,  and  were  re- 
speotively  entitled  in  the  meantime  to  the  income  aris- 
ing from  this  sum. — Dundas  v.  Murray ,  V.C.W.  369. — 
82  L.  J.  Ch.  161 ;  1  N.  R.  429. 

100.  Waste — Defeasible  estate  in  fee. — ^Although,  ac- 
cording to  the  general  rule,  a  tenant  in  fee,  subject  to 
an  executory  devise  over,  is  not  impeachable  of  waste, 
it  is  competent  to  a  testator  to  render  him  so  by  ex- 
press words. — Blake  v.  Peters,  L.J.  409. — 32  L.  J.  Ch. 
200;  1  N.  R.  603. 

Gbnbballt — 

101.  Advancement — ^A  testator  gave  portions  to  his 
children,  and  declared  that  if  he  should  make  any  ad- 
vance to  any  of  his  children,  or  to  the  husbands  of  any 
of  his  daughters,  which  should  not  be  repaid  during 
his  life,  such  advance  must  be  brought  into  hotchpot, 
the  testator  afterwards  sold  his  business  to  the  husband 
of  one  of  his  daughters,  the  price  to  be  paid  at  the  end 
of  five  years,  but  the  testator  died  before  the  term  had 
expired. 

Held,  that  there  was  not  an  advancement. 
The  testator  was  surety  for  one  of  his  sons,  and  had 
to  pay  oertrin  sums  on  his  behalt    The  son  became 
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bankrupt,  and  the  testator  prored  for  his  debt  in  the 
bankruptoy. 

Held,  that  there  was  an  adrancement. — Av4ter  v. 
PaweU,  L.C.— 8  L.  T.  N.  S.  73;  9  Jur.  N.  8.  421. 

102.  Cliarity  legacies — Marshalling — Discretion  of 
trustees — Power  of  sale. — ^A  testator  gave  all  his  pro- 
perty to  trustees,  upon  trust,  as  to  the  real  estate,  to 
manage  and  receive  the  rents,  with  power  also  (if  they 
should  think  it  advisable,  but  not  otherwise)  to  sell,  as 
they  should  think  proper,  and  invest  the  proceeds;  and, 
as  to  the  personalty,  to  realise,  and  thereout  to  pay  the 
debts,  legacies,  and  expenses,  and  invest  the  surplus, 
and  the  proceeds  of  the  realty,  if  and  when  sold.  The 
testator  then  gave  the  income  of  the  realty  until  sale, 
and  the  produce,  if  and  when  sold,  and  the  income  of 
the  securities  on  which  his  personal  estate  was  invested, 
to  his  wife  for  life,  and  after  her  decease  he  directed  the 
sale  of  so  much  of  the  securities  as  would  pay  certain 
legacies,  including  a  charity  legacy,  to  be  paid  out  of 
his  personal  estate  only,  and  after  his  wife's  death  he 
directed  the  income  of  the  remainder  of  the  said  secu- 
rities, and  the  income  of  his  real  estate,  if  unsold,  and 
of  the  produce  thereof,  if  and  when  sold,  to  be  paid  to 
A.  for  life,  and  after  A.'s  death  directed  the  trustees  to 
raise  and  pay  £500  for  a  charity,  with  a  gift  over  of 
the  residue. 

Held  (reversing  a  decision  of  Yioe-Chanoellor  Ein- 
dersley),  that  the  charity  legacies  were  payable  without 
preference  or  priority  as  between  themselves;  and  that 
the  power  given  to  the  trustees  to  sell,  *'  if  they  should 
think  it  advisable,''  was  one  which  they  were  bound  to 
exercise,  for  the  purposes  of  the  will,  in  order  to  provide 
for  the  general  legacies,  the  personal  estate  having 
proved  insufficient. — NickUson  v.  CockiU,  L.c.  1082. 
—2  N.  R.  667.  V.C.K.  353.-8  L.  T.  N.  S.  158;  9  Jur. 
N.  S.  672;  1  N.  R.  385. 

103.  Copyholds — Costs  of  taking  up  copyliolds-^At- 
testation — TJdrd  witness  devisee. — ^Where  a  testator  has 
not  directed  a  conversion  of  his  property,  so  as  to  form 
a  mixed  fund,  the  costs  of  administering  his  estate, 
and  of  appeals  on  questions  of  construction,  &c.,  are 
chargeable  upon  the  personid  estate,  and  if  tiiere  is  a 
deficiency,  then  on  the  real  estate  in  aid. 

Where  there  is  a  devise  in  fee  with  an  executory 
gift  over  of  copyholds,  the  taking-up  is  payable  by  the 
devisee  in  the  absence  of  any  custom. 

Where  a  devisee  puts  his  name  to  a  second  clause  of 
attestation  to  a  will  as  a  third  witness  at  the  request 
of  another  person,  but  objected  to  by  the  testator,  that 
is  an  attestation  of  the  will  within  the  16th  section  of 
the  Wills  Act,  and  the  interest  of  such  person  goes  to 
the  heir-at-law. — Randfield  v.  JRandJUld,  v.CK.  847. 

104.  Election — Power  of  appointment. —  B.,  by  his 
will,  gives  all  the  residue  of  his  estate  that  he  may  die 
possessed  of,  including  the  funds  which  shall  be  in  the 
names  of  the  trustees  of  his  marriage  settlement, 
which  he  directs  shall  be  considered  part  of  his  resi- 
duary personal  estate,  to  trustees  upon  trust  for  his  wife 
for  life,  and  afterwards  to  his  daughter,  her  husband 
and  children.  The  testator  had  a  power  of  appoint- 
ment by  deed  or  will,  and  was  entitled  at  his  death  to 
a  moiety  of  his  settlement  funds  as  representative  of  a 
deceased  child  who  had  attained  a  vested  interest 

Held,  that  he  did  not  intend  to  exercise  the  power 
or  put  his  daughter  to  her  election,  but  to  dispose  only 
of  the  moiety  to  which  he  was  himself  entitled. — Be 
BidwelVs  SeUlement,  V.C.K.  161.— 8  L.  T.  N.  8.  107;  82 
L.  J.  Ch.  71 ;  9  Jur.  N.  8.  37;  1  N.  R.  176. 

105.  Election — Produce  of  real  estate — **  Gift  of  all 
my  interest." — ^A  woman  was  entitled  under  her  father's 
will  to  a  share  ef  the  produce  of  the  sale  of  real  estate. 
Her  husband  by  his  will  gave  to  his  daughter  all  his 
"  share  and  interest "  in  the  estate,  and  made  other 
devises  to  his  wife. 

Held,  that  this  was  a  case  of  election,  and  that  the 
widow  having  accepted  the  benefits  given  by  her  hus- 


band, the  property  went  to  the  daughter. — WhUley  v. 
If^Tiitley,  M.R. — 31  Beav.  178. 

106.  Election. — Evans  v.  Eeans,  hJ. — 2  N.  R.  409. 

107.  Forfeiture. — A  testator,  who  died  in  1860,  by 
his  will  gave  his  residue  among  his  cousins,  who  were 
his  next  of  kin.  By  a  codicil  he  gave  a  leg^apy  to  A^ 
a  cousin,  in  lieu  of  his  share  in  the  residue,  and  a 
legacy  to  B.,  the  son  of  another  cousin,  and  declared 
that  if  any  person  interested  under  the  will  or  codicil 
should  attempt  to  set  either  of  them  aside  be  shoftild 
forfeit  his  interest,  which  should  sink  into  the  lesidne. 
A  suit  was  instituted  to  administer  the  estate,  in  which 
the  chief  clerk  made  his  certificate,  dated  the  17^  of 
January,  1863,  finding  B.'s  legacy  due  to  him.  B.,  as 
representative  of  A.,  who  had  died  since  the  testator, 
had  previously  instituted  a  suit  in  the  Probate  Court  to 
set  aside  the  wiU  and  codicil,  in  which,  in  June,  1863, 
a  verdict  was  g^ven  against  him. 

Held,  that  B.  had  forfeited  his  legacy,  and  that  ad- 
vantage could  be  taken  of  the  forfeiture,  although  more 
than  eight  days  had  elapsed  since  the  signing  of  the 
certificate. 

Semble,  such  a  clause  could  be  enforced  at  any  time 
before  the  legacy  is  paid. — Stevenson  v.  AJrin^tam  (1), 
M.B.  935. 

108.  Ihffeituro — Oommeneewhent  of  proeeedxmfs  before 
testator^i  death. — ^A  testator  gave  a  share  in  liis  estate 
to  his  nephew,  coupled  with  a  condition  that  if  he 
should  commence  or  carry  on  any  suit,  or  make  any 
claim  against  the  estate,  his  share  should  lapse.  Before 
the  testator's  death  a  dispute  had  arisen  between 
the  testator  and  his  nephew  about  some  cottages,  and  the 
testator  had  distrained  on  the  tenants,  who  had  re- 
plevied. After  the  testatdr's  death  the  nephew  dis- 
trained, which  caused  two  other  actions. 

Held,  that  this  was.  no  forfeiture. — Warbri<!k  v. 
Varley  (No.  2),  M.R.— 30  Beav.  347. 

109.  Unatteited  eodieil — Election. — ^An  unattested 
codicil  (before  the  Wills  Act)  did  not,  as  to  real  estate, 
affect  an  attested  will,  nor  put  a  party  to  his  election. — 
Middlelroohy.  Bromley,  V.C.K.  712. — 8  L.  T.  N.  S.  414; 
9  Jur.  N.  8.  614. 

WINDING-UP:— 

CONTBIBUTOBY — 

1.  Aeceptanee  of  shares — Bewuwal  of  name  fr»m 
register — Practice^" Ibrm  of  application. — ^Upon  an 
application  to  remove  the  name  of  an  alleged  share- 
holder in  a  joint  stock  company  from  the  list  of  con- 
tributories, — 

Held,  on  appeal  from  the  Conmussioner  in  Bank- 
ruptcy, that  the  register  was  not  conclusive  evidence 
of  holding,  when  it  appeared  that  the  shares  had  not 
been  accepted,  and  that  the  name  must  be  remored 
from  the  register. 

H^  also,  that  to  enable  the  CSourt  to  entertain  the 
application,  the  motion  must  be  entitled  in  Chancery 
as  well  as  Bankruptcy.  —  Es^^arte  Iba.  Be  The 
Moseley  Oreen  Coal  Company  iLimiteS),  L.O.  577. — 
2  N.  R.  1;  8  L.  T.  228.     BKOY.— 661. 

2.  Aeceptanee  of  shares — Aeceptanee  in  nfriUng^ — 
Be  Bitumenised  Iron  Company  {lAmite^  bkot. — 7 
L.  T.  N.  8.  760. 

3.  Acceptance  of  shares — Acceptance  in  writing. — 
Be  Compressed  Coal  Company  (^Limited),  bkct.  ^-8 
L.  T.  N.  8.  59. 

4.  Bankrupt  —  Proof — Bisoharge. —  Although  the 
official  manager  should  obtain  leave  from  the  judge  in 
chambers,  before  proving  against  the  estate  of  a  bank- 
rupt contributory  who  is  in  custody  for  contempt  in 
not  obeying  the  order  of  this  Oourt  for  payment  of 
caUs,  the  proof  when  made  has  the  effect  of  purging 
the  contempt,  and  the  bankrupt  is  entitled  inthis  (Toort 
to  his  discharge  from  custody. — Be  lAfe  Assurance 
Treasury,  Tohiah  Pepper's  Case,  v.aw.  820. — 8  L.  T. 
N.S.  588;  2  N.  R.  351. 
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5.  Director  —  Qualijication, —  Two  directors  of  a 
limited  comjiany  subscribed  the  Memorandum  of  Asso- 
ciation for  twenty-one  shares  each. 

At  a  preliminary  meeting  held  before  the  memoran- 
dum was  signed,  the  above  directors  agreed  to  hold  100 
shares  each,  and  to  execute  the  Articles  of  Association, 
and  to  act  as  directors.  By  the  Articles  of  Association 
every  director  was  required  to  hold  100  shares,  and  the 
subscribers  to  the  Memorandum  of  Association  were  to 
be  deemed  to  be  dircctora  until  others  were  appointed. 

Held,  that  they  were  liable  to  be  put  on  the  list  for  100 
Bhares.— f^  the  Great  Xortkernand  Midland  Coal  Com- 
jiany  (Limited),  Ex  parte  Carrie  (2),  L.J.  C75. — 8 
L.  T.  N.  S.  472;  2  N.  R.  U3;  bkcy.— 8  L.  T.  N.  S.  25G. 

6.  Directors  —Shares  given  as  a  bonu4. — Five  directors 
of  a  limited  company  subicribed  the  Memorandum  of 
Association  for  twenty-one  shares  each. 

They  purchased  a  business,  and  paid  for  it  partly  in 
cash  and  partly  in  paid-up  shares. 

They  paid  themselves-fees  as  directors,  and  with  the 
money  so  received  they  purchased  paid-up  shares.  The 
vendor  of  the  business  subsequently  presented  each 
director  with  one  hundred  of  the  above  paid-up  shares. 

Held,  that  they  were  liable  to  be  put  on  the  list  in 
respect  of  the  twenty-one  shares,  but  not  for  the  one 
hundred  shares,  n  ^x  for  the  shares  purchased  with  the 
money  received  for  fees. — lie  The  Great  Northern  and 
Midland  Coal  Company  (Limited).  Exjfarte  Carrie {}), 
hJ.  46.-7  L.T.  N.S.  486;  32  L.J.  Ch.  57;   1  N.R.  71. 

7.  Call — Ihrfeitvre  of  shares. — A.,  a  shareholder  in 
an  insurance  company,  was  served  with  notice  of  acaU. 
He  did  not  pay  the  call,  and  was  threatened  with  legal 
proceedings,  which  were  subsequently  commenced 
against  him  to  recover  the  amount.  The  deed  of  set- 
tlement provided  that  if  any  instalment  of  the  amount 
payable  upon  shares  should  not  be  paid  within  ^  cer- 
tain time,  the  shares  in  respect  of  which  the  instal- 
ment was  payable  should  be  ipso  facto  forfeited  to  the 
company,  and  that  the  directors  should,  notwithstand- 
ing such  forfeiture,  enforce  the  payment  of  such  instal- 
ment. In  a  balance-sheet  and  report  put  forward  by 
the  directors  at  the  time  when  the  forfeiture  accrued, 
sums  were  credited  to  the  company  as  arising  from 
the  forfeiture  of  the  shares  of  A.  and  other  defaulting 
shareholders  for  non-payment  of  the  call. 

Held,  that  A.  was  not  liable,  at  the  instance  of  the 
official  manager,  to  be  placed  upon  the  list  of  contri- 
butories  in  respect  of  the  shares  held  by  him,  which 
had  been  clearly  treated  by  the  directors  as  forfeited. — 
Jte  State  Fire  Insurance  Company.  Webster* s  case. 
Whiting's  case,  V.C.w.  22G.— 7  L.  T.  N.  S.  G18;  32  L.  J. 
Ch.  135. 

8.  Misrepresentation — Execution  of  deed  of  settlement 
— Acceptaf^e  by  directors. — A.  agreed  with  the  ma- 
naging director  of  a  joint  stock  company  to  take  300 
shares  in  consideration  of  his  being  appointed  a  medi- 
cal officer  of  the  company.  The  shares  were  accordingly 
allotted  to  him,  and  he  executed  the  deed  of  settlement, 
but  did  not  pay  the  deposits,  and  was  not  entered  on 
the  register  as  a  shareholder.  Afterwards,  A.  finding 
that  there  was  no  chance  of  his  being  appointed  a 
medical  officer,  repudiated  his  shares,  and  the  managing 
director  told  him  that  they  would  be  forfeited.  The 
company  was  subsequently  wound  up. 

Held,  on  the  construction  of  tbe  deed  of  settlement, 
that  A.  was  not  a  shareholder,  and  his  name  was  struck 
off  the  list  of  contributories. — Be  British  Provident 
JA/e  and  Fire  Assurance  Company.  Ex  parte  Coleman^ 
L.C.— 8  L.  T.  N.  S.  292. 

9.  Na^ne  mithout  desoriptian  — Register. — ^The  name 
W.  W.  was  found  upon  the  list  of  shareholders  of  a 
company,  without  any  residence  or  description.  The 
petitioner,  understanding  that  he  was  the  person  in- 
tended, obtained  an  order  to  have  his  name  removed. 

Held,  that  his  name  ought  to  be  removed  from  the 
list  of  contributories;  but  that  the  register  of  share- 


holders should  remain  untouched. — Be  Southampton, 
Isle  of  Wight,  and  Portsmouth  Improved  Steam-Boat 
Company.     Ex  parte  Webb,  L.c. — 8  L.  T.  N.  S.  478. 

10.  Paid-up  shares. — Be  CJteshire  Patent  Salt  Com- 
pany (^Limited),  V.C.K. — 1  N.  R.  533. 

11.  Provincial  director. — ^A  provision  in  a  deed  of 
settlement  that  no  person  shall  act  as  a  director  with- 
out a  certain  qualification  does  not  apply  to  parties  em- 
ployed by  the  general  board  of  directors  to  act  as 
local  agents  in  country  towns,  notwithstanding  such 
local  agents  may  be  styled  provincial  directors. 

Such  a  provincial  director,  not  being  a  shareholder, 
is  therefore  not  liable  to  bo  placed  on  the  list  of  con- 
tributories, on  the  ground  that  he  must  be  taken  to 
have  had  the  qualification  of  a  director. 

A  director  of  a  bank  who  holds  out  inducements  to 
parties  to  trust  their  money  with  a  bank,  by  repre- 
sentations that  the  bank  is  solvent,  does  not  make  him- 
self liable  to  be  placed  on  the  list  of  contributories  in 
the  winding-up  of  the  bank  on  the  ground  of  his 
having  made  such  representations. — Be  the  National 
Assurance  and  Investment  Association  {Bank  of  De- 
posit). Ex  parte  Cottcrell,  L.J.  13.— 8  Jur.  N.  S.  1083; 
7  L.T.N.  S.  241. 

12.  Purchase  of  shares  by  company — Acquiescence. — 
When  the  acquiescence  of  the  shareholders  of  a  joint- 
stock  company  is  necessary  to  give  validity  to  a  trans- 
fer of  shares  to  a  trustee  for  the  company,  the  entry 
of  the  transfer  in  the  company's  books,  and  the  return  of 
the  name  of  the  transferee  to  the  registration  office,  is 
sufficient  notice  to  the  shareholders,  whose  acquiescence 
after  two  years  will  be  presumed. 

A  shareholder  who  has  sold  and  transferred  his  shares 
to  a  trustee  for  the  company  under  the  belief  that  he  is 
dealing  with  the  transferee  personally  cannot  afterwards 
be  placed  on  the  list  of  contributories,  whether  the  com- 
pany has  power  to  purchase  shares  or  not. — Be  the 
British  Provident  Life  and  Fire  Inturance  Company, 
Grady's  case,  L.c.  385.-8  L.  T.  N.  S.  98;  32  L.  J.  Ch. 
326;  9  Jur.  N.  S.  631;  1  N.  R.  407. 

13.  Purchase  of  sJiares  by  the  company — Bonus  on 
sale  of  s/tares — Acquiescence. — L.  takes  shares  in  a 
joint-stock  company,  and  acts  as  a  director,  is  regis- 
tered, and  executes  the  Articles  of  Association,  where- 
by it  is  provided  that  no  transfer  to  the  company  shall 
be  valid  without  the  sanction  of  a  general  meeting 
previously  had.  L.  transfers  to  the  company  through 
their  managing  director,  who  receives  £10  percent, 
commission  on  the  transaction;  and  L.  having  effected 
policies  for  annuities  to  a  greater  amount,  pays  the 
difference  and  gets  a  receipt,  and  hands  over  the  scrip. 
The  instalments  on  the  annuities  not  being  paid,  a  new 
set  of  directors  compromise  with  L.,  and  pay  him  the 
amount.  Subsequent  to  the  transfer  a  general  meeting 
adopt  and  confirm  all  that  has  been  done,  although  in 
the  balance-sheet  the  exact  items  are  not  traceable. 
After  five  years,  during  which  time  L.  attends  no 
meeting,  and  has  nothing  to  do  with  the  company,  a 
winding-up  order  is  made. 

Held,  that  L.  is  liable  to  be  put  upon  the  list  of  con- 
tributories.—  Be  British  Provident  Life  and  Fire 
Assurance  Company,  Lane's  case,  v.c.K.  1044. 

14.  Beg ist ration  under  both  Acts— Calls. — Where  a 
company  originally  registered  as  an  unlimited  company 
under  7  &;  8  Vict.  o.  110,  is  subsequently  registered  as 
a  limited  company  under  the  Act  of  1856,  and  is  wound 
up  under  that  Act,  the  company  remains  the  same,  and 
the  jurisdiction  of  the  Court  in  the  winding-up  ia  not 
limited  to  dealings  after  the  second  registration. 

A  person  who  was  a  shareholder  before  the  second 
registration  is  therefore  not  entitled  to  claim  exemption 
from  calls  on  the  ground  that  his  shares  are  fully  paid 
up.  —  Be  Liverpool  Tradesmen's  Loan  Company 
(Limited),  L.J.  131.— 7  L.T.  N.  S.  453;  32  L.  J.  Ch.  96; 
1  N.  R.  145. 

15.  Transfer  of  shares — Fraud — Lapse  of  time, — A 
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winding-up  order  having  been  made  in  1851,  the 
official  manager,  in  18G3,  applied  to  review  the  list  of 
contribiitorics  by  inserting  the  name  of  H.,  a  former 
shareholder,  who  had  transferred  hia  shares  in  1848, 
on  tlic  ground  that  the  alleged  transfer  was  not  bond  \ 
p'(h.  H.  having  refused  to  be  examined  as  to  the  cir- 
cumstances under  which  the  transfer  was  made,  insist- 
ing that  it  was  too  late  to  go  into  the  transaction, — 

Held,  that,  having  regard  to  the  lapse  of  time,  the 
official  manager  must  Bhow  that  ho  had  reasonable 
ground.^  for  examining  into  the  transaction,  and  that 
he  had  recently  acquired  his  information ;  but  if  this 
were  shov/u  II.  must  submit  to  be  examined. — Itv  Ca- 
meron^x  Coalhrooh  Company,  HunVs  cascy  M.B.  ijoo. — 
8  L.T.N.  8.377}  2  N.  R.  oO. 

16.  Ti'iin^fcr  lifter  call — Costa — Creditor**  represen- 
iatice — Practicc.~\fb.QXQ  a  shareholder  after  a  call  is 
made,  but  before  the  day  fixed  for  payment,  transfers  his 
shares,  on  the  construction  of  the  54th  section  of  the  7  & 
8  Vict.  c.  110,  such  transfer  is  valid.  A  shareholder  not 
returning  his  name  to  the  office  of  registry,  under  the 
13th  section  of  the  7  &  8  Vict.  c.  110,  is  only  liable  to 
creditors,  and  not  as  between  himself  and  the  other 
shareholders. 

Upon  proceedings  with  respect  to  liability  of  con- 
tributories  under  a  winding-up,  the  creditors'  repre- 
sentative is  entitled  to  appear  and  have  his  costs. — 
lie  The  British  Provident  Life  and  I'ire  Assurance 
Society.  Fx  parte  Orpcn,  v.c.K.  741.-  -9  Jur.  N.  8. 
615;  8  L.  T.  N.  S.  696;  2  N.  B.  225. 

17.  Practice — Appeal. — AVhere  several  persons  in 
the  same  position  had  been  placed  on  the  list  of  oon- 
tributorics,  and  one  of  them  had  appealed,  and  got 
his  name  struck  off,  the  Court  struck  off  the  naifles  of  the 
others  in  Chambers  without  re-hearing  them,  the  time 
for  appealing  having  expired. — Jt^  Kational  Astfir- 
ance  and  Investment  Association,  Munday*s  case,  if.B. 
—81  Beav.  206. 

18.  Practice — Examination  of  contrihtitory — Xotice 
by  official  manager — Befusal  to  be  sworn — Order  of  hth 
of  Feprtiary,  1801,  r.  22.— The  22nd  rule  of  the  Evi- 
dence Order  of  the  6th  of  February,  1861,  which  re- 
quires forty-eight  hours'  notioe  of  an  intention  to 
examine  or  cross-examine  any  witness  to  be  given  by 
any  party  to  the  opposite  party,  does  not  apply  to  the  case 
of  an  examination  of  witnesses  under  a  winding-up 
order,  and  the  official  manager  is  not  bound  to  give  a 
contributory  or  his  solicitor  forty-eight  hours'  notice  of 
his  intention  to  examine  him.  A  contributory  who 
attended  at  the  examiner's  office  in  obedience  to  a 
subpoena  and  notioe  requiring  him  to  attend  and  be 
examined,  refused  to  be  sworn  upon  the  ground  that 
forty-eight  hours'  notice  had  not  been  given. 

Held,  that  he  was  not  justified  in  bis  refusal. — Re 
NoHh  Wheal  Exmouth  Mining  Company,  li.R.  68. — 
8  Jut.  N.  S.  1168;  7  L.  T.  N.  S.  306;  1  N.  B.  42. 

Gekeballt. 

19.  Call — Balance  order — Notice — Substituted  ser- 
vice on  contributory. — The  balance  order  for  payment 
of  a  call  by  a  contributory  is  an  enforcement  of  the 
former  order,  and  requires  no  notice  of  it  to  be  pre- 
vionsly  served  according  to  universal  practice.  Service 
of  the  circular  giving  notice  of  a  call  by  post  prepaid 
is  tantamount  to  personal  service.  Process  under  the 
balance  order  requires  personal  service,  but  where  that 
Is  impossible,  substituted  service  is  the  proper  course, 
upon  a  satisfactory  proof  that  pers(mal  service  cannot 
be  effected.  The  practice  under  the  Winding-up  Aot  of 
1848,  s.  95,  is  the  same  as  in  a  suit  as  to  the  conse- 
quences of  process,  but  as  to  prior  proceedings  is  not 
governed  by  it. — Be  Wamick  and  Worcester  Railway 
Company.  Ex  p^rte  Sir  John  de  Beaiivoir,  v.c.K.  321. 
-8L.T.  If.  S.  108;  9  Jnr.  N.  8.  271;  32  L.J.  Ch.  453; 
1  H.  B.  300. 

'IX,  OiU — Paidzvp  shares — Jleturn  of  capital — Com- 
vnnlcs  Ac*-..  1^56,  w.  61,  82.— Whtie  » joint  stock  com- 


pany, limited,  whose  shares  are  folly  paid  up,  has  sold 
its  business  to  another  company,  and,  as  part  of  the 
consideration,  the  paid-up  shares  of  the  purchasing 
company  were  allotted  to  the  shareholders  of  the  old 
company  in  the  proportion  of  one  share  to  every  two 
shares  held  by  each  shareholder  in  the  old  company,  on 
the  winding-up  of  the  old  company,  the  Court  will  not, 
if  satisfied  of  the  botia  fides  of  the  transfer,  consider 
such  an  allotment  of  shares  as  a  return  of  capital  of 
the  old  company,  or  treat  the  shares  in  that  comj^anj 
as  not  fully  paid  up. 

An  application  for  a  call  order  on  the  shareholders, 
under  such  circumstances,  refused. — Be  Cardiff  Pre- 
served Coke  and  Coal  Company.  Ex  parte  Norton,  L.C. 
1007.-2  N.  B.  602. 

21.  Error  in  law — Abortive  purchase  of  hisineu. — 
One  insurance  company,  £.,  purchased  the  business 
of  another  insurance  company,  8.,  and  in  pursnance  of 
such  purchase  took  possession  of  the  assets  and  paid 
the  debts  of  8.  Subsequentiy,  on  the  winding-up  of 
E.,  it  was  held  that  the  purchase  was  void,  and  that 
the  unpaid  creditors  of  8.  could  not  prove  against  £. 
The  amount  paid  by  E.  in  respect  of  the  debts  of  8. 
exceeded  the  assets  of  8.  that  had  oome  into  the  pos- 
session of  E. 

Held,  nevertheless,  that  in  the  winding-up  of  6.,  E. 
could  not  prove  for  the  balance. — Be  The  Saxon  Life 
Assurance  Society.  Ex  parte  The  Era  Assurance  Com- 
pany, L.J.  69.-7  L.  T.  N.8.404;  82  L.  J.  Ch.  200;  1 
N.  B.  116. 

22.  Friendly  and  procidciU  society. — A  friendly  and 
provident  society,  which  has  ceased  to  carry  on  busi- 
ness for  many  years,  is  an  association  within  the  terms 
of  the  Companies  Act  of  1862,  and  may  be  wound  np 
under  that  Act. — Be  The  AJfreton  IHstrict  Friendly 
an4  Provident  Society,  v.c.K.  301.-7  L.T.  N.  8.  817. 

23.  Industrial  and  protident  society — 16  ^16  ^'^ci. 
e.  81. — If  an  industrial  society,  registered  under  the 
Industrial  and  Provident  Societies  Act,  1852  (15  k  16 
Vict.  0.  31),  is  desirous  of  being  wound  up,  it  should  be 
registered  Tinder  the  Industrial  and  Provident  Societies 
Act,  1862  (25  k  26  Vict  c.  87),  and  be  then  wound  up 
in  the  ooun1<y  oonrt. — Be  Botherkitke  Cb-eperative  and 
Industrial  Society,  M.B. — 7  L.  T.  N.  S.  306. 

24.  Insurance  Company — Bight  to  prove  for  ralne  of 
annuity. — Under  the  old  Winding-up  Acts,  the  pur- 
chaser of  an  annuity  from  an  assurance  company  is 
entitled  to  prove  for  the  value  of  the  annuity,  and  this 
right  may  be  made  available  under  the  winding-up 
without  the  necessity  of  filing  a  bilL — Be  The  EngHsk 
and  Irish  Church  and  Vnicersity  Life  Assurance  Society, 
Hunt's  case,  V.C.W.  225.-7  L.  T.  N.  8.  669;  1  Hem.  k 
Mill.  79;  IN.  B.  193. 

25.  Insurance  company — Companies  Aet,  1162 — 29tn^ 
registration — Bight  to  sue — Winding-up. — ^An  insur- 
ance company  which  has  not  been  registered  as  re- 
quired by  the  Companies  Act,  1862  (25  k  26  Viot.  o.  89, 
s.  209),  is  by  section  210  incapacitated  from  *^  suing." 

Held,  that  the  presenting  of  a  winding-up  petition 
is  a  **  suing  "  within  the  meaning  of  the  Aot»  and  the 
joining  the  chairman,  who  was  a  oonidbutoiy,  as  co- 
petitioner  with  the  company,  made  no  difference. — 
Be  The  Waterloo  Life,  Education,  Casualty,  and  Self- 
Belief  Assurance  Company,  lf.R.  184. — 7  L.  T.  K.  8. 
459;  9  Jur.  K.  8.  291 ;  82 L.  J.  Oh.  870;  1  N. B.  157. 

20.  Interest  on  pimple  contract  debt — CaU — Oeneral 
Order  of  the  Wth  of  November,  1862,  rule  26. — ^The 
Court  has  no  jurisdiction  to  make  an  order  ion  ^e 
payment  of  interest  on  a  simple  oontraot  debt  out  of 
the  assets  of  a  company  to  be  raised  by  a  oaU,  after  the 
company  has  been  wound  up  under  tiie  Companies  Act 
of  1863,  notwithstanding  the  36th  rale  <A  tSa  Qeaeral 
Orders  under  that  Act,  direoting  paymant  of  si|ch 
interest.— iitf  Hatfield  Cask  Ompany,  hJC  971.^3  K.  B. 
503. 

27.  Juri$dietion.'-E8tQt  of  Oompaiiies  Aet,   ia62 
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B.  207,  on  %  petiUon  presented  in  bankmptcy  before 
that  date. — Ex  parte  Pope,  He  Eeonamio  Omnibu* 
Company  (Limited),  bkcy.— 7  L.  T.  N.  S.  399. 

28.  Judgment  creditor — Companies  Act,  1862  (25 
^  26  Viet,  e,  89,  $9.  87,  163)— Jiytiiw^w/*.— Where, 
on  the  day  on  which  a  winding-up  order  was  made, 
but  before  the  order  was  prononnoed,  a  judgment  credi- 
tor of  the  company  issued  9kJLfa,  against  the  effects  of 
the  company,  but  before  the  execution  was  levied,  the 
official  liquidator  was  in  possession  of  such  effects 
under  the  order,  the  Ck>urt  granted  an  injunction  to 
restrain  the  creditor  and  sheriff  from  proceeding  to 
execution. — Re  Waterloo  Life,  Udneation,  Ca$iuilty, 
and  Self-Relief  AssHranee  Company  (2),  M.R.  159. — 
9  Jut.  N.  S.  292;  32  L.  J.  Ch.  371. 

29.  Official  liquidator — Appointment,  —  The  Court 
will  not,  upon  the  hearing  of  a  winding-up  petition, 
nominate  an  official  liquidator,  except  by  consent. — 
Re  The  Commercial  Discount  Company,  m.r.  353. — 
7  L.  T.  N.  S.  816;  1  N.  R.  416. 

30.  Official  liquidator — Provisional  appointment  — 
Re  The  Roekall  Pishing,  Pish  Oil,  and  PUh  Manure 
Company  (^Limited),  V.c.w.  84. 

31.  Official  manager —  Void  appointment — Costs. — 
Where  an  official  manager  has  been  appointed  under  a 
winding-up  order,  which  is  afterwards  declared  yoid, 
the  Court  of  Bankruptcy  has  no  jurisdiction  to  order 
payment  to  the  official  manager  of  the  costs  and  ex- 
penses incurred  by  him  under  such  winding-up  order. 
— Re  The  Plumstead  Water  Company.  Ex  parte 
Harding,  L.J.  99.-8  Jur.  N.  S.  1140;  7  L.  T.  N.  S.  550; 
82  L.  J.  Ch.  145;  1  N.  R.  40. 

32.  Official  manager— Right  to  sue— II  4' 12  Vict, 
c,  45 — Unincorporated  association — Sanction  of  master 
— Costs. — ^An  official  manager  of  an  unincorporated 
company  cannot  institute  a  suit  on  behalf  of  some  of 
the  members  against  others,  to  make  such  others  liable 
for  misi^plication  of  funds.  Although  under  some 
oiroumstanoes  an  official  manager  of  such  a  company 
may  institute  a  suit,  as  a  general  rule  he  can  neither 
sue  nor  be  sued  at  law  or  in  equity;  nor  if  he  can  sue 
can  he  do  so  unless  he  represents  the  whole  company. 
The  50th  section  of  the  11  k  12  Vict.  c.  45,  applies  to 
corporate  as  well  as  non-corporate  bodies,  the  words 
**  on  behalf  of  the  company "  meaning  '*  in  right  of," 
or  "  as  representing,"  and  not  **  for  the  benefit  of." 

Where  an  official  manager,  under  the  52nd  and  53rd 
sections  of  1 1  dc  12  Vict.  c.  45,  cannot  carry  on  an  exist- 
ing suit,  he  cannot  institute  a  new  one. 

Where  in  the  course  of  the  winding-up  of  a  company 
a  suit  is  instituted  by  the  official  manager  to  recover 
funds  from  some  of  the  members,  that  suit  is  not  a 
part  of  the  winding-up. 

Where  an  objection  to  a  suit,  although  upon  a  ground 
upon  which  there  is  no  authority,  might  have  been 
taken  by  demurrer,  but  is  not  taken,  and  the  suit  is 
allowed  to  go  to  a  hearing,  and  the  bill  is  dismissed  on 
the  ground  of  the  objection,  it  will  be  dismissed  with- 
out costs. — Ernest  v.  Weiss,  v.c.K.  206. — 7  L.  T.  N.  S. 
613;  32  L.  J.  Ch.  113;  9  Jur.  N.  S.  145;  1  N.  R.  189. 

33.  Order  to  wind  up — Doubtful  debt. — Re  Hope 
Mutual  Life  Assurance  Company,  L.  J. — 1  N.  R.  542. 

34.  Practice — Creditors^  representative — Costs, — On 
an  appeal  by  the  official  manager  against  an  order 
removing  a  name  from  the  list  of  oontributories  the 
creditors'  representative  is  not  entitled  to  be  heard. — 
Re  National  Assurance  and  Investment  Association. 
EiB  parte  Cotterell,  hJ,  2.-32  L.  J.  Ch.  66;  1  N.  R,  5. 

SB,  Practice — Appeal —  Creditors*  representative  — 
Costs, — On  an  appeal  by  the  official  manager  against 
an  order  removing  the  name  of  a  person  from  the  list, 
the  creditors'  representative  ought  to  concur  in  the 
appeal,  unless  the  interests  of  the  creditors  are  not 
adequately  represented  by  the  official  manager,  and  if  he 
appears  separately  he  may  not  be  allowed  full  costs. — 


Re  The  National  Assurance  and  Investment  Association 
{Bank  of  Deposit).  Ex  paHe  Cotterell,!.  J.  13.— 8  Jur. 
N.  S.  1083;  7  L.  T.  N.  a  241. 

36.  Practice — Creditors'  representative. — Where  the 
creditors  and  the  oontributories  have  common  and  equal 
interests,  the  creditors'  representative  ought  not  to 
appear  by  counsel  to  resist  claims  made  against  the 
estate,  but  ought  to  leave  the  matter  in  the  hands  of 
the  official  manager.  When  any  question  arises  between 
the  creditors  and  the  oontributories,  the  creditors'  re- 
presentative is  entitled  to  appear  by  counsel,  as  well  as 
the  official  manager. — Re  The  Era  Assurancs  Company, 
L^.  320.— 8  L.  T.N.  S.  126;  32  L.  J.  Ch.  206;  9  Jur. 
N.  S.  163;  1  N.  R.  343. 

37.  Practice— Order post'dated^25  4'  26  Vict.  c.  89. 
— Re  The  Doncaster  Permanent  Benefit  Building  and 
Investment  Society,  Re  Companies  Act,  1862,  v.c.w. 
459. 

38.  Practice — Service  under  the  Srdmle  of  t lie  Orders 
of  November,  1 862. — ^Where  a  company's  office  is  shut 
up,  and  there  is  a  notice  on  the  door  that  it  has  trans- 
ferred all  its  business  to  another  company,  the  Court 
will  order  service  of  a  winding-up  petition  on  any  five 
of  the  directors. — In  re  The  Unity  General  Assurance 
Association,  v.c  K.  355. — 8  L.  T.  N.  S.  160. 

39.  Practice — Service  of  winding-up  petition —  Com^ 
panics  Act,  1862. — ^Where  a  company  is  proposed  to  be 
wound  up,  but  has  no  place  of  business,  the  Court,  on 
an  ex  parte  application,  will  direct  service  of  the 
winding-up  petition  on  the  chairman  and  general 
manager  only. — Re  The  National  Credit  and  Exchange 
Company  {Limited),  V.C.K.  161. — 7  L.  T.  N.  S.  817. 

40.  Practice  —  Title  of  petition  —  Companies  Ad* 
1862  (25  4'  26  llct.  c.  89).— A  petition  was  presented 
before  the  Companies  Act  of  1862  came  into  operation, 
for  winding  up  the  company.  Afterwards  the  com- 
pany was  registered  under  the  new  Act.  The  petition 
was  entitled  under  the  Companies  Acts  of  1848,  1849, 
and  1857,  but  not  under  the  Act  of  1862. 

Held,  that  it  was  sufficiently  entitled. — Re  Public 
Life  Assurance  Society,  M.B.— 7  L.  T.  N.  S.  302. 

41.  Voluntary  ivinding-up  — Action  against  com- 
pany— Injunction — Companies  Act^  1862,  *.  138. — ^The 
Court  of  Chancery  has  jurisdiction,  under  the  138th 
section  of  the  Companies  Act,  1862,  to  make  an  order 
restraining  a  creditor  from  suing  a  company  which  is 
in  course  of  being  wound  up  voluntarily. — Re  Keyn^ 
sham  Company,  M.R.  926.-8  L.  T.  N.  S.  687;  2  N.  R. 
478. 

42.  Voluntary  winding-up — Companies  Act,  1866 — 
Notice  under  Table  B — Official  liquidator. — Where  a 
notice  ia  given  by  advertisement  under  Table  B.  that  it 
is  intended  voluntarily  to  wind-up  a  company,  that 
does  not  include  the  appointment  of  an  official  liqui- 
dator, as  the  purpose  of  the  intended  general  meeting. 
— Re  Stearic  Add  Company,  v.c.K.  980. — 2  N.  R.  544. 

43.  Voluntary  mnding-up — Companies  Act,  1856 
(19  4*  20  Vict.  c.  47,  s.  lOo)— Petition  by^ contributory 
— Jurisdiction — Companies  Act,  1862,  s.  207— Title  of 
petition. — The  Court  of  Chancery  has  jurisdiction  to 
make  an  order  to  wind-up  a  company  registered  under 
the  Joint  Stock  Companies  Act,  1856,  at  the  instance  of 
a  contributory,  notwithstanding  that  the  company  is 
in  course  of  being  wound  up  voluntarily. 

A  petition  for  such  an  order  need  not  be  entitled  in 
the  Companies  Act,  1862— -2?^  Fire  AnnihUator  Com- 
pany, M.R.  654.-9  L.  T.  N.  S.  412;  9  Jur.  N.  S.  633; 
2  N.  R.  99. 

44.  Voluntary  winding-up — Companies  Act,  1862 — 
Costs  of  opposing  shareholder — Appointment  of  official 
liquidator. — Where  a  company,  formed  and  registered 
under  the  Act  of  1856,  was  not  registeted  under  il  e 
Act  of  1862,  and  after  the  latter  Act  came  into  opera- 
tion a  resolution  was  passed  for  the  voluntary  winding- 
up,  and  a  petition  was  presented  asking  for  a  winding- 
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up  under  the  order  of  the  Court,  but  adopting  the  pro- 
ceedingB  in  the  voluntary  winding-up,  the  Court  made 
the  common  winding-up  order  only,  it  being  doubtful 
whether  it  had  jurifidiction  to  adopt  the  voluntary  pro- 
ceedings. 

An  opposing  shareholder  who  was  not  served  with 
the  petition,  but  who  appeared  by  counsel  and  success- 
fully opposed  the  adoption  of  the  voluntary  proceedings, 
was  allowed  his  costs. — It€  Minima  Organ  Company 
(Limited),  V.C.K.  530.— 8  L.  T.  N.  S.  109. 

45.  Voluntaty  winding-up — Companiet  Act,  18G2, 
$$.  81,  207 — Limited  company. — ^Where  a  resolution 
has  been  passed  before  the  passing  of  the  Companies 
Act,  1862,  for  winding  up  a  company  voluntarily,  the 
Court  of  Chancery  has  no  authority  under  the  last- 
mentioned  Act  to  make  a  winding-up  order,  but  the 
207th  section  preserves  the  previous  jurisdiction,  which 
in  cases  of  limited  companies  was  exclusively  vested  in 


the  Court  of  Bankruptcy.  ~- i?4  West  Silver  Bmnk 
Mining  Company  {Limited),  H.B.  394. — 9  Jur.  N.  S. 
032;  1  N.  B.  463. 

46.  Volvntary  mHding-vp — Companies  Act,  1862 
(25  4'  26  Vict,  0,  89.  ss.  176,  177,  199.  206)--i7dyi>- 
tratian  under  Act  of  1856. — A  company  registered 
under  the  Joint  Stock  Companies  Act  of  1856,  but  not 
registered  under  the  Companies  Act  of  1862.  maybe 
wound  up  voluntarily  under  the  latter  Act.  The  words 
'*  unregistered  company"  in  sect.  199  of  that  Act  mean 
a  company  not  registered  at  all,  either  tmder  that  or 
the  prcTious  Acts. — Be  Torquay  Bath  Company,  m.r. 
C53.— 9  Jur.  N.  &  688;  8  L.  T.  N.  S.  627;  2  N.  B-  98. 

And  see  Joint  Btock  Company,  9. 

WITNESSES'  EXPENSES.— See  Taxation,  U. 

WOMAN  PAST  CHILD-BEABING.— See  EusBANO  and 
Wife,  24. 


A  DIGEST 


OF  ALL  THE 


CASES  DECIDED  IN  THE  COURTS  OF  COMMON  LAW, 


FROU 


MICHAELMAS    TERM,     1862,    TO    THE    SITTINGS    AFTER    TRINITY    TERM, 

BOTH  IKCLUSIYB,  AS  REPORTED  IN  VOL.  XI.  OF 

THE  WEEKLY  REPORTER,  1862-3, 


18C3, 


OR  I^ 


OTHER  LEGAL  REPORTS  DURING  THE  SAME  PERIOD. 

TOGETHER  ALSO  WITH  CERTAIN  CASES  REPORTED  DURING  THE  SAME  PERIOD, 

BUT  DECIDED  PREVIOUSLY  THERETO. 


*^*  In  the  following  Digest  the  letters  q.b.  refer  to  the  Court  of  Queen's  Bencq;  B.C.  to  the  Bail  Court; 
c.p.  to  tiie  Court  of  Common  Pleas;  ex.  to  the  Court  of  Kxchequer  of  Pleas;  ex.o.  to  the  Court  op 
Exchequer  Chamber;  c.g.r.  to  Crown  Cases  Beserved.  The  figures  which  follow  these  letters  denote  the 
page  in  the  IVceklf/  Itoportcr,    Then  follow  referenoes  to  other  authorities  where  the  case  is  reported. 


ABANDONMENT,  NOTICE  OF.— See  Insurance  Ma- 
BINE,  9— 11. 

ABOETION.— See  Criminal  Law,  1. 

ABSCONDING  DEBTOR.— See  Arrest;  Practice,  1. 

ABSTRACT  OF  TITLE.— See  Sale. 

ABSTRACTION    OF    WATER.  — See    Mandamus,    3; 
Water. 

ACCEPTANCE.— See  Bill  of  Exchange,  5,  6. 

ACCESSORY  AFTER  THE  FACT.— See  Criminal  Law, 
2. 

ACCIDENT.- See  Negligence. 

ACCOMMODATION  BILL.— See  Bill  of   Exchange, 
7—13. 

Where  part  payment  to  indorsee  of  a  biU  by  drawer, 
in  an  action  by  indorsee  against  aooeptor,  may  be  taken 
in  reduction  of  damages. — See  Bills  of  Exchanob,  7. 

ACCOMMODATION  WORKS  (Railway  Clauses  Act). 
Order  of  justices  for. — See  Justices,  88. 

ACCOMPLICE:— 

£7idence  of,  that  he  has  been  tempered  with  by 
attorney  for  defence,  coupled  with  a  letter  found  on 
the  person  of  the  attorney  after  his  arrest  on  the 
criminal  charge,  is  evidence  of  reasonable  cause  for  its 
prosecution.— See  False  Imprisonment,  2. 

ACCORD  AND  SATISFACTION:— 

Acceptance  of  smaller  $um  in  satirfaction  of  a  larger 
— Breach  of  accord. — ^A  declaration  that  the  defendant 
having  sued  the  now  plaintiff  on  a  biU  *'  alleged  to 
be  due,"  agreed  to  accept  in  satisfaction  a  sum  smaller 
than  the  amount  of  the  bill,  but  had  afterwards  pro- 
secuted the  action  to  judgment  and  execution, — 

Held,  on  demurrer,  good. — Haywood  v.  Morcer^  q.b, 
169;  7  L.  T.  N.  S.  Ex.  562. 

ACCOUNT  STATED:— 

An  action  founded  upon,  fails  if  any  one  of  several 
claims  of  undefined  amount  included  in  it,  is  to  be 
omitted. — Kennedy  v.  Brawny  c.p.  284 — 18  0.  B.  N.  S. 
677;  82  L.  J.  N.  S.  C.  P.  187;  9  Jnr.  N.  S.  C.  P.  119; 
7  L.  T.  N.  S.  C.  B.  626. 

ACT  OF  PARLIAMENT:— 

Expanses  of  obtaining. — See  Contract,  9. 


ACTION,  CAUSE  OF:— 

In  which  plaintiff  is  not  a  competent  witness  cannot 
be  joined  with  one  in  which  he  is. — See  Pleading,  6. 

County  court  cannot  amend  particulars  of  demand 
by  substitution  of,  which  is  within  the  jurisdiction. 
— See  County  Court,  6. 

ACTION    PENDING    IN    SUPERIOR    COURT.  — See 
County  Court,  7;  Jurisdiction. 

The  jurisdiction  of  the  oounty  ooort  is  not  ousted  by 
the  pendency  of  an  action  for  tlie  same  cause  in  a  su- 
perior court. — Mc Murray  v.  Wright ,  34. 

ADMINISTRATION  BOND,  ACTION    ON.  — See  Ad- 

MINISTRATOR. 

ADMINISTRATOR.— See  Landlord  and  Tenant,  7. 

1.  Administration— Bond  given  hy  administrator  in 
Probate  Court — Effect  of  condition — Validity — Breach 
—  Wasting  assets — Right  of  action  for  benefit  qf  parti' 
eular  creditor. — A  bond  given  by  the  sureties  of  an 
administrator  in  the  Probate  Court,  in  the  form  issued 
by  that  Court,  cannot  be  put  in  force  by  a  particular 
creditor  for  his  own  benefit,  and  it  is  not  a  good  breach 
in  an  action  by  a  creditor  Uiereon,  that  thfi  administra- 
tor has  so  wasted  and  mis-applied  assets  out  of  which 
he  could  have  paid  the  creditor's  debt  that  it  is  unpaid. 

Quare,  whether  such  a  bond  is  valid. 
Setnble,  that  it  is  so. — Sandrey  v.  Miohtll,  Q.B.  363. 
—32  L.J.  N.  S.  100;  7  L.  T.  N.  S.  840. 

2.  What  sufficient  damage  to  render  action  by,  for 
negligence  maintainable. — See  Negligence,  2. 

ADMIRALTY  COURT:— 

Action  at  common  law  after  judgment  ia  rem  for 
collision  at  sea. — See  Shipping,  1, 

ADMISSION.— See  Trial,  5. 

ADMITTANCE.— See  Copyhold,  2,  3,  4.* 

ADOPTION.— See  Principal  and  Anw.si  5. 

ADULTERER:— 

Evidence  for  jury  of  his  reoeiving  the  «'.  »ods  taken 
from  the  possession  of  the  husband  of  the klulteress. — 
See  Criminal  Law,  20. 

ADVERTISEMENT.— See  Contbaci',  7. 

Contract,  Construction  of — ^f^vcrfi^ement,  Order  for 


Affidavit, 


COMMON  LAW  DIGEST. 


Arhitratton, 


insertion  of,  in  railway  guide^Second  edition,  Option 
to  reneiv  in. — Mea^&in  v.  Finnigan,  439. 

AFFIDAVIT. — See  Appeal,  3;  Bill  op  Sale,  6,  8, 12; 
New  Tbial,  3;  Practice,  4, 12,  22,  24,  33. 

AFFILIATION.~See  Appeal,  4;  Bastardy;  Evidence, 
8. 

Complainant  denied  in  cross-examination  that  she 
had  connection  with  6.  T.  Evidence  is  receivable  to 
prove  that  she  had  connection  with  him  at  snch  a  time 
as  that  he  might  be  the  father  of  the  child. — Oarbutt 
V,  Simpson,  Q.B.  751. — See  Evidence,  8. 

AGEXT. — See  Principal  and  Agent. 

1.  When  an  order  has  been  made  for  the  abatement 
of  a  nuisance,  and,  the  owner  being  out  of  the  country, 
it  is  sought  to  enforce  payment  of  the  expenses  from  a 
party  receiving  the  rents  as  agent,  he  must  be  shown 
to  have  been  agent  either  by  actual  receipt  of  the  rents 
or  by  having  had  and  accepted  an  authority  to  receive 
them.— See  Nuisance,  1. 

2.  Authority  of. — See  Forgery;  Money  Lent. 

3.  Consent  of,  to  appointment  of  umpire  by  lot. — 
See  Arbitration,  10. 

4.  Revocation  of  authority  of. — See  Attorney,  U; 
Principal  and  Agent,  2. 

AGREEMENT.—See  Stamp. 

1.  Practice — Unstamped  agreement — Secondary  eri- 
denee.— Arbor  Y.  FnsseU,  EX.  20.— 7  L.T.  N.  S.  Ex.  283; 
9  Jur.  N.  S.  703. 

2.  Construction  of  agreement^  wliether  Jor  sale  or 
mortgage. — Hunt  v.  Gunn. — 7  L.  T.  N.  S.  277. 

AIDING  AND  ABETTING:— 

For  keeping  disorderly  house. — See  Justices  Law, 
10. 

ALIMONY:— 

Registration  of  decree  for. — Court  refused  to  ex- 
punge from  register.— See  Husband  and  Wife,  3. 

ALTERATION   OF   SIGNATURE   OF  CHEQUE.— See 
Cheque,  3. 

AMENDMENT.— See  Contract,  14;  Affidavit;  Bill 
op  Sale,  3;  County  Court,  6;  Practice,  2—13. 

1.  Of  notice  of  appeal — See  Poor,  1. 

2.  Of  register  of  voters. — See  Registration  Law,  1. 

ANCIENT  LIGHTS.— See  Easements,  5. 

ANCHORAGE:— 

Grant  of  soil  of  sea-shore  below  low  water  mark 
— Sererance  of  manor — Cinqno  Ports — Prescriptive 
right  to  toll  —  Distress,— K  toll  for  the  anchorage 
of  vessels  below  low  water  mark,  to  be  legal,  must 
have  its  origin  in  a  grant  from  the  Crown  of  the  bed 
of  the  sea,  before  the  time  of  legal  memory. 

Before  Magna  Charta  it  was  competent  to  the  king 
to  grant  to  a  subject,  not  only  the  sea-shore,  but  also 
the  bed  of  the  sea,  in  a  creek  or  haven,  arm  of  the  sea, 
or  districtus  maris. 

Any  person  navigating  a  vessel  may,  upon  reasonable 
necessity,  anchor  in  any  part  of  the  bed  of  the  sea, 
but  such  right  is  not  inconsistent  with  a  right  to  an 
anchorage  due  in  cases  where  the  anchor  is  dropped 
voluntarily,  and  without  necessity,  in  the  bed  of  ^'dis- 
triHits  maris  granted  to  a  subject. 

Where  a  grant  of  the  bed  of  the  sea  to  a  subject 
was  presume^  this  Court  held  that  the  owner  was  en- 
titled to  a  customaiy  fixed  due  for  voluntary  anchorage 
there,  upon  the  ground  that  such  due  was  in  the  nature 
of  compensation  for  the  breaking  of  his  soil. 

A  member  of  the  Cinque  Ports  cannot  claim  exemp- 
tion from  such  due  under  the  charter  of  Edward  FV., 
relating  to  the  Cinque  Ports,  inasmuch  as  it  must  have 
originated  by  grant  from  the  Crown  anterior  to  the 
chaxter. 

Such  anchorage  due  may  be  enforced  by  distress. 

Judgment  of  Common  Pleas  afltened. — Th^    Com^ 


pang  of  Free  Fishers  and  Dredgers  of  WhitstabU,  in  th/t 
Cbuntg  ef  Kent,  v.  Gann.  Gann  v.  Johnson,  ex.c.  430. 
—1  N.  B,  897. 

ANIMALS:— 

Cruelty  to. — See  Justices,  7 — 8. 
Custody  of. — See  Negugence,  3. 

APPARENT  OWNERSHIP.— See  Bankruptcy,  31. 

APPARENT  POSSESSION.— See  Bill  of  Sale,  I. 

APPEAL. — See  County  Court,  2;  Costs,  2, 3, 4 ;  Error; 
Highway,  10;  Justices,  3,  4;  Poor,  1,  2,  3;  Prac- 
tice, 24,  25;  Registration  Cases. 

1.  Coats  of,  against  poor-rate. — See  Costs,  4;  Poor, 
10. 

2.  Giving  notice  and  copy  case  to  the  opposite  side—^ 
Tiinefor.—Th^  20  &  21  Vict.  c.  43,  s.  2.  requires  the  ap- 
pellant, within  three  days  after  receiving  the  oaae  from 
the  justices,  to  transmit  it  to  the  Court,  first  giving  notice 
in  writing  of  such  appeal,  with  a  copy  of  the  case  aa 
stated  and  signed  to  the  other  party  to  the  proceeding. 

Held,  that  this  is  a  condition  precedent  to  the  right 
to  have  the  case  set  down  for  argument. — Gloucester 
Local  Board  of  Health  v.  Cliandler,  32  L.  J.  N.S.  M.  C. 
QQ',  7  L.  T.  N.  S.  B.  C.  723. 

3.  Practice — Justices*  Summary  Jurisdiction  Act,  20 
t$'  21   Vict.  c.  43,  *.  2 — Transmission  of  case  within  three 

\  days — Delay  by  London  agent — Affidavits — Entitling. 
— On  an  appeal  under  the  Justices*  Summer/ Jurisdic- 
tion Act,  20  &  21  Vict.  c.  43,  the  case  having  been  seat 
up  by  the  appellant  in  the  oountry  to  the  London  agent, 
and  received  by  him  within  the  three  days  after  it  was 
delivered  by  the  justices'  derk,  but  delayed  by  him 
until  a  week  after  that  period  had  elapse  d» — 

Held,  that  the  provision  in  the  statute  was  impera- 
tive, as  a  condition  of  jurisdiction,  that  the  case  was 
not  sent  or  transmitted  within  three  day^,  and  that  tbo 
appeal  must,  therefore,  be  struck  out  The  affidavit) 
being  entitled  in  the  matter  of  an  appeal,  &3. 

Held,  properly  entitled. — Banks  v.  Goodwin,  Q.B.  SO  J. 
—32  L.  J.  N.  S.  M.  C.  87 ;  7  L.  T.  N.  S.  Q.  B.  740. 

4.  Practice  at  petty  sessions — Order  held  to  be  "  made  ** 
from  time  of  adjudication  and  not  of  signature — 7  4'  ^ 

Met.  c.  101,  #.  4. — An  afiUiation  order  was  made  at 
petty  sessions  on  T.  by  the  justices  of  the  peace  for 
the  county  of  E.  on  the  17th  of  February.  It  was 
signed  by  one  magistrate  on  the  1st  of  March,  and  by 
the  second  upon  the  drd.  Notice  of  appeal  was  given 
on  the  2nd  of  March.  Recognizances  for  costs  were 
entered  into  on  the  4th. 

Held,  1st,  that  the  notice  and  recognizances  were 
too  late,  the  order  having  really  been  "  made  "  on  the 
1 7th  of  February,  the  day  of  adjudication ;  and  sec:  n  lly, 
that  the  irregular  manner  in  which  the  signatures  wore 
affixed  did  not  make  the  order  bad.  Jl.  v.  7%«  Justices 
of  Flintshire  qneaiioned.— £jp  parte  Johnson,  Q.B.  GliO. 

APPEARANCE:— 

Entering,  to  writ  on  Good  Friday. — See  Good  Fri- 
day. 

APPORTIONMENT  OF  EXPENSES:— 

1.  Between  separate  parishes. — See  Burial  Acts. 

2.  Unions.— See  Poor,  7. 

3.  Extra-parochial  places. — See  Poor,  20. 

4.  Of  sewerage  between  owners  of  land  adjoining  or 
abutting  on  road-way;  Extent  of  frontage;  Principle 
of  apportionment;  Proportion  to  frontage. — See  Pub- 
uc  Health  Act,  2. 

APPRENTICESHIP  :— 

Indenture,  custody  of.— See  EAaDENCB,  12. 
Settlement  by. — Sec  Poor. 

APPROPRIATION.— See  Contract,  7. 

ARBITRATION.— See  Costs,  5;   Patent,  5;    Statute 
OF  Limitations,  4. 

ARBITRATION  :-- 

1.  Award — Setting  aside — Matter  in  difference  not 


i 


ArbUratimi. 
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Arbitration* 


considered — Application  to  arbitrator  for  time  to  obtain 
and  examine  a  witness — Materiality  of  witnesses  evi- 
dence— Exercise  of  arbitrator's  discretian. — ^When  an 
application  has  been  made  to  arbitrators  to  afford  time 
to  obtain  and  examine  a  witness  who  is  absent,  and 
they  have  honestly  (even  although  erroneously)  exer- 
cised their  discretion  as  to  the  materiality  of  his  evi- 
dence, and  have  refused  the  postponement  applied  for, 
their  award  will  not  be  set  a^e  on  that  ground;  and 
Sernble,  that  a  case  of  legal  misconduct  must  be 
made  out  against  the  arbitrators  to  induce  the  Court 
to  take  that  course,  or  that  at  all  events  there  must  be 
clear  proof  that  substantial  injustice  has  been  suffered 
by  the  party  applying. — Larchin  v.  ElliSt  Q-B.  281. 

2«  Costs. — An  action  after  plea  pleaded,  but  before 
issue  joined  was  referred  to  arbitration;  l^e  costs  of 
the  reference  were  to  abide  the  event. 

Held,  that  the  plaintiff  was  not  entitled  to  costs  un- 
less the  result  of  the  award  was  substantially  in  his 
favour. — Kelcey  v.  Stvpples,  EX.  121 — 32  L.  J.  N.  S.  G; 
9  Jur.  N.  a  25G;  7  L.  T.  N.  S.  389;  1  N.  R.  104. 

3.  Costs, — ^Where  a  cause  is  referred  under  the  Com- 
mon Law  Procedure  Act,  1854,  directing  the  costs  to 
abide  the  event,  and  the  arbitrator  awarded  a  less  sum 
than  £20,  the  plaintiff  is  not  entitled  to  costs. — Parr 
V.  lAllicrap^  EX.  74.  Robertson  v.  Sterne ,  ibid. — 32  L.  J. 
N.  S.  150;  7  L.T.  N.S.  Ex.  425.— Seei?<»wWi/i^  v.  Tyler; 
Costs,  14. 

4.  Costs — Award  for  less  t/uin  £20 — Omission  to  cer- 
tify,  sent  back — Amendment  of. — ^The  arbitrator  found 
for  plaintiff  for  a  less  sum  than  £20  in  an  action  of 
contract,  but  inadvertently  omitted  to  certify  that  the 
cause  was  fit  to  be  tried  in  a  superior  court.  The 
Court  allowed  the  matter  to  go  back  to  the  arbitrator 
for  amendment  at  the  expense  of  the  plaintiff. — Cross 
T.  Cross,  13  C.  B.  N.  S.  263. 

6.  Rescission  of  order  of  reference — Misrulifiy  on 
point  of  law — Refusing  to  require  production  of  boolts. 
Where  an  arbitrator  improperly  refused  to  require  the 
plaintiff  to  produce  his  books,  this  Court,  upon  applica- 
tion before  award,  ordered  that  a  rule  to  rescind  the 
order  of  reference  should  be  made  absolute  unless  the 
books  were  produced  before  the  arbitrator. — Hart  v. 
Dnhe,  B.C.  75;  32  L.  J.  N.  S.  Q.  B.  55;  9  Jur.  N.  S.  B.  C. 
119. 

6.  Submission — Agreement  to  refer — Xo  express  stipu- 
lation— Rule  of  court — Power  to  revoke — Common  Law 
Procedure  Act,  1854,  s.  17 ^Pleading. —The  plaintiff  by 
deed  agreed  with  the  defenda^nt  to  empty  a  mill-pool  at 
a  certain  price  per  yard  of  the  mud  removed,  the 
measurement  of  Uie  mud  to  be  ascertained  by  N.,  to 
whom  it  was  also  agreed  that  any  dispute  which 
should  arise  should  be  referred.  Disputes  having 
arisen,  the  matter  was  referred  to  N.,  who  made  an 
award  both  as  to  the  measurement  of  the  mud  and  as 
to  the  other  matters  in  dispute. 

Held,  in  an  action  upon  the  award,  that,  though  the 
agreement  that  the  mud  should  be  measured  by  N.  was 
irrevocable,  a  plea  that  before  the  award  was  made  the 
defendant  revoked  the  reference  to  arbitration  was 
good;  and  that  the  agreement,  containing  no  express 
stipulation  that  the  reference  should  be  made  a  rule  of 
court,  was  not  made  irrevocable  by  the  Common  Law 
Procedure  Act,  1864,  s.  17. — Mills  v.  Bayley,  ex.  698. 
—32  L.  J.  N.  S.  179;  9  Jur.  N.  S.  Ex.  499;  8  L.  T.  N.  S. 
892. 

7.  Special  case — Power  to  state — Letter  of  arbitrator 
after  award. — Where  a  submission  to  arbitration  con- 
tains a  clause  which  gives  power  to  the  arbitrator  to 
state  a  special  case,  and  he  is  not  desired  by  either 
party  before  his  award  is  made  to  exercise  that  power, 
the  Court  will  not,  on  a  letter  of  his  written  after  the 
award,  disclosing  the  legal  principle  on  which  he  made 
his  award,  set  it  aside  or  send  it  back  to  him  for  re- 
vision, even  although  the  letter  was  written  with  the 
view  of  raising  the  question  whether  the  legal  principle 


on  which  it  was  based  was  sound. — London  Dock  Com- 
pany V.  St.  PauVs,  Shadwell,  Q.B.  89.-32  L.  J.  N.  S.  Q. 
B.  30;  7  L.  T.  N.  S.  Q.  B.  385. 

8.  lime  for  making  award — Enlargement  of  after 
award — Practice. — ^A  judge  has  power  to  enlarge  the 
time  for  making  an  award,  not  only  after  the  time  has 
expired,  but  even  where  the  award  has  been  made  after 
expiration  of  the  time. —  Ward  v.  TJie  Secretary-at- 
War,  Q^.  88.  —32  L.  J.  N.  S.  Q.  B.  63. 

9.  Umpire — Enlargement  of  time. — ^Arbitrators  under 
the  Public  Health  Act,  1848,  11  &  12  Vict.  c.  125, 
ss.  123, 127,  may  appoint  an  umpire  after  the  twenty- 
one  days  within  which  they  are  required  to  make  their 
award  have  elapsed,  and  may  do  so  without  enlarging  the 
time  for  making  the  award. — Uoldsworth  v.  Barsham, 
(Clerk  to  the  Local  Board  of  Health),  BX.C. — 733. 

10.  Umpire — Election  by  lot — Award  agreed  to  in 
the  absence  of  one  arbitrator. — ^Where  the  umpire  and 
one  of  the  arbitrators,  in  the  absence  of  the  other 
(without  any  default  on  his  part),  arrived  at  a  decision, 
though  they  informed  him  of  it,  and  afforded  him  an 
opportunity  of  objecting  thereto  before  finally  and 
formally  making  their  award. 

Held,  that  it  was  bad. 

Although  the  election  of  an  umpire  by  lot  may  not 
be  necessarily  bad,  where  the  arbitarators  have  previ- 
ously agreed  that  either  of  two  parties  proposed  are  fit 
and  proper  persons  for  the  office ;  yet  this  must  be  made 
out  plainly  and  clearly,  or  the  ordinary  rule  will  be 
adhered  to. — Morgan  v.  Boult,  Q.B.  266. — 7  L.  T.  N.  S. 
Q.B.  671. 

11.  Umpire — Consent  of  agent  to  appointment  of  by 
lot. — ^Where  two  arbitrators  appointed  an  umpire  by  lot, 
and  the  agent  and  solicitor  of  W.,  a  party  to  the  re- 
ference, upon  being  told  who  had  been  appointed,  and 
the  mode  of  appointment,  raised  no  objection,  and  ap- 
proved of  the  person  appointed,  who  nmde  his  award. 

Held,  that  W.  was  not  entitled  to  have  the  award  set 
aside  upon  the  ground  that  the  umpire  had  been  ir- 
regularly appointed. — In  the  matter  of  an  arbitration 
between  the  Blyth  and  Tyne  Railway  Company  and 
Wilson,  B.C.  705. 

1 2.  Uncertainty — Excess  of  a  uthority. — The  determi- 
nation of  and  concerning  all  matters  of  account  then 
pending  between  A.  and  B.  The  arbitrator  awarded 
of  and  concerning  the  premises,  that  up  to  the 
31st  of  October,  1857,  the  accounts  between  A.  and 
B.  with  reference  to  the  W.  C.  farm,  were  adjusted, 
and  that  the  balance  then  due  from  A.  to  B.  in 
reference  to  that  farm  was  adjusted,  and  that 
the  balance  then  due  from  A.  to  B.  amounted  to 
£4,314  14s.  lOd.,  and  that  no  partnership  existed  be- 
tween A.  and  B.  in  respect  of  the  said  farm,  and  that 
A.  do  pay  to  B.  £781  6s.  3d.,  the  amount  due  from  him 
in  respect  of  the  said  farm,  and  that  A.  do  pay  to  B. 
£1,137  17s.,  due  from  him  to  B.  in  respect  of  shares  in 
the  W.  Cement  Company,  and  that,  on  payment  of 
such  last-mentioned  sum,  Uie  said  B.  do  deliver  to  the 
said  A.  118  shares  in  the  said  W.  Cement  Company, 
held  by  him  as  collateral  security  for  the  said  sum. 

Held*  that  the  award  was  not  uncertain,  and  that 
the  arbitrator  had  not  exceeded  his  authority  in  award- 
ing that  no  partnership  existed  between  A.  and  B.,  or 
that  the  shares,  held  by  B.  as  collateral  security  for 
£1,137  178.,  should  be  delivered  up  to  A.  on  payment 
of  that  sum. — Harrison  Executors  v.  Lay,  13  C.  B. 
N.  S.  528. 

13.  Verdict — Arbitrator  Jiating  no  power  to  order  to 
be  entered,  does  so — Meaning  of  the  award. — ^A  cause  was 
refetred  after  issue  joined  by  order  of  a  judge.  The 
arbitrator  having  no  power  to  direct  a  verdict  to  be 
entered.  He,  however,  awarded  that  the  verdict  should 
be  entered  for  the  plaintiff  for  £7  9s.  1  Id.,  in  addition 
to  the  money  paid  into  court. 

Held,  that  l^e  meaning  of  the  award  is  that  "  I  am 
of  opinion   that  the  plaintiff  is  entitled  to  recover 
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£7  Os.  lid.,  and  that  the  award  was  good.'* — Ererest 
V.  RUchie,  7  H.  &  N.  098. 

ARCHDEACONRY  COURT:— 

Rtgistrar's,  a  freeliold  office — Fees^  their  antiqvity 
and  rea$otiahlene$s —  Chargeable  npon  churchwardens, — 
— See  Church WABDENS,  3. 

A  claim  for  fees  of  office  to  be  yalid  must  be  founded 
upon  immemorial  custom. 

The  office  of  registrar  of  an  archdeaconry  court  being 
a  freehold  office,  is  one  to  which  fees  may  be  annexed 
by  immemorial  usage.  The  immemorial  receipt  of  fees 
ought  to  be  presumed  (if  they  could  have  had  a  legal 
origin)  from  their  having  been  paid  and  received  from 
1727  to  the  present  time. 

The  reasonableness  of  such  fees  may  be  ascertained 
by  reference  to  the  courts  established  by  statute  for 
similar  services  rendered  by  other  officers,  and  to  the  fees 
paid  in  courts  at  Westminster  Hall  and  at  the  assizes. 
It  is  only  for  services  rendered,  or  which  the  registrar 
is  ready  and  willing  to  render,  that  such  claim  may  be 
sustained. 

Fees  payable  to  the  registrars  are  properly  charge- 
able upon  the  churchwardens. 

•    For  three  centuries  the  practice  of  the  archdeacons 
has  been  to  divide  the  archdeaconry  into  districts,  and  i 
to  hold  the  visitation  of  all  the  parishes  of  that  district 
at  some  one  parish  church  within  the  district. 

Held,  that  a  visitation  so  held  was  not  oi>en  to  ob- 
jection in  a  temporal  court. — Sheppard  v.  Payne ^ 
12  C.  B.  N.  S.  535;  9  Jur.  N.  S.  C.  P.  354. 

ARCHITECT'S  CERTIFICATE:— 

When  withheld  by  collusion, — See  Pleading,  2. 
Need  not  be  in  writing. — See  Certificate. 

ARMED,  WITH  INTENT  TO  BREAK  AND  ENTER  A 
HOUSE.— See  Criminal  Law,  17. 

ARMY  COMMISSIONS,  SALE  OF.— See  IllEo^lity. 
A  contract  to  pay  a  sum  of  money  for  tlie  resigna- 
tion of  a  major  in  the  East  India  Company's  service  is 
illegal  within  the  49  Geo.  8,  c.  12C. — Eyre  r.  Ihrhen, 
12  C.  B.N.  S.  191. 

ARREST.— See  Bankruptcy,  I,  19. 

On  Mesne  Process. — See  Practice,  1,4. 

Under  Capias. — See  Practice,  7. 

Scotch  trader— \  <S-  2  Viet.  c.  110.— A  Scotch  trader 
with  a  warrant  of  protection  under  tlie  Scotch  Bank- 
ruptcy Act  is  liable  to  arrest  in  England  on  his  way  to 
New  Zealand,  under  the  1  &  2  Vict.  o.  110,  by  a  credi- 
tor who  has  proved  his  debt  in  Scotland,  there  being 
no  clause  in  the  Scotch  as  In  the  English  statute  bar- 
ring actions.- Z^rt/fon  v.  Halley,  3  Jur.  N.  S.  Q.  B.  99.— 
7  L.  T.  N.  8.  Q.  B.  527. 

ARTICLED  CLERK.— S3e  Attorney,  1—0. 

ARTICLES  OF  THE  PEACE.— 

Recognizances  to  keep  the  peace. — lieg.  v.  Crrores, 
ft  L.T.N.  S.  Q.  B.  811. 

ASSAULT.— 5^e  Pleading. 

1.  CompromUe — Jnrtidiction  of  juftice$  after  com- 
plaint—VRiete  complaint  made  of,  to  magistrates 
with  a  view  to  adjudication  they  have  jurisdiction  to 
determine  the  case,  which  they  cannot  be  ousted 
afterwards  by  a  compromiijc. — See  Justices,  29. 

2.  Evidence  of  rape — yferger  of  ciril  action  ifi  the 
felony — Xon'Sidt. — ^The  declaration  for  assault  alleged 
that  a  felony  had  been  committed  on  the  plaintiff,  and 
the  evidence  proved  a  rape.  The  learned  judge  non- 
suited the  plaintiff  on  the  ground  that  the  complaint 
Involved  a  chatge  of  felony. 

Held,  that  he  ^had  rightly  done  so.  Martin,  B.,  dls- 
sentiente. —  Welloch  v.  Constant ine^  9  Jur.  N.  S.  Ex. 
282;  7L.  T.  N.  S.  Ex.  751. 

8.  Jurisdiction  of  justices  to  convict  for,  where  rape 
proved. —  )yilhingm  v.  Jhitton. — 82  L.  J.  N.  S.  M.  C. 
152;  8  L.  T.  N.  S.  Q.  B.  276. 


4.  A  cheque  was  presented  at  a  bank.  The  cashier 
placed  the  money  on  the  counter  and  went  away.  *Ris 
payee  commenced  counting  the  money.  The  caduo" 
returned  and  said  the  money  could  not  be  paid,  as  tLe 
drawer  had  over-drawn  his  account.  The  bearer  re- 
fused to  refund.  It  was  taken  from  him.  whercupoE. 
he  commenced  an  action  for  assault  and  tresxmss. 

Held,  that  the  property  in  the  money  passed  at  tie 
time  the  cashier  placed  it  on  the  counter,  and  tliat  the 
action  would  lie. — See  Cheque,  5. 

5.  Assault  and  false  imprisonment — Unmoral  of  rrtp- 
passer — Giving  him  into  enstody. — ^The  plaintiff  a^ 
night  saw  his  wife  accompanied  by  a  man  enter  a  htnise, 
to  which  he  obtained  access,  and  refused  to  leave  onti. 
he  saw  the  man.  The  defendant  lodged  in  the'boo^, 
but  as  plaintiff  remained  outside  defendant's  apart- 
ments  and  refused  to  leave,  he  sent  for  a  policeman  to 
remove  him.  The  policeman  declining  to  interfere 
unless  plaintiff  was  given  into  custody,  the  defendant 
did  80,  and  attended  at  the  station,  but  refused  to 
pi-efer  a  charge. 

Held,  in  an  action  for  assault  and  false  imprisonment, 
that  as  plaintiff  was  committing  a  trespass,  he  mighc 
have  been  removed  from  the  house,  but  as  he  was  net 
committing  a  breach  of  the  peace,  it  was  unlawful  to 
arrest  and  detain  him. — Jordan  v.  Gibbon. — 8  L.  T. 
N.  S.391. 

6.  International  lam — Action  for  assault  in  foreign 
state — Conflict  of  lares — Ih reign  penal  and  ciril  remedy 
— Procedure — Lex  fori — Pleading. — If  by  the  laws  cf 
a  foreign  state  there  be  a  remedy  by  which  compensa- 
tion in  damages  may  be  obtained  for  assaolts  ocbh- 
mitted  there,  a  British  subject  may  in  this  country 
maintain  an  action  against  another  British  subject  for 
an  assault  committed  in  such  state;  but 

Qu^rCf  whether  the  action  would  lie  if  by  the  laws 
of  such  state  compensation  in  damages  was  not  recorer- 
able. 

To  an  action  for  assault  and  false  imprisonment^  the 
defendant  pleaded,  except  as  to  the  imprisonment,  that 
the  trespasses  were  committed  out  of  the  jurisdictkm 
of  the  Court,  to  wit,  at  Naples,  that  the  plaintiff  and 
the  defendant  resided  there,  and  that  while  there  pro- 
ceedings were  taken  by  the  plaintiff  in  the  Court  of 
the  Chiaja  in  Naples,  according  to  the  articles  of  the 
penal  procedure  laws  of  that  coimtry,  and  that  ac^ 
cording  to  the  laws  of  that  country,  the  defiendant 
was  not  liable  to  be  sued  by  the  plaintiff  in  any  civil 
action  or  other  proceedlnifs  to  recover  damages  for  the 
alleged  trespasses,  nor  liable  to  any  other  proceedings 
in  respect  of  the  trespasses  except  those  taken  and  in- 
stituted under  the  laws  aforesaid,  and  which  were  still 
pending  and  undetermined  in  the  said  Court  of  Naples. 
The  defendant  also  pleaded  2ndly,  except  as  to  the  im- 
piisonment,  a  similar  plea  of  proceedings  in  the  Court 
of  the  Circuit  of  the  Chiaja,  and  that  accoiding  to  the 
laws  of  the  country  the  defendant  was  not  liable  to  be 
sued  by  the  plaintiff,  and  that  he  could  not  recover  saij 
damages  in  a  civil  action  or  other  proceedings  ftw  the 
trespasses  until  the  defendant  had  been  condemned 
and  found  guilty  of  those  trespasses  or  some  part  there- 
of, arid  which  said  proceedings  were  still  pending  and 
Undetermined;  and  3rdly,  to  the  imprisonment,  alleging 
that  by  the  laws  of  the  country  the  defendant  was 
liable  to  certain  penal  proceedings  for  the  imprison- 
ment if  not  authorised  by  the  law  of  the  oountij%  and 
that  by  the  law  of  that  country  no  civil  action  or  otiier 
proceeding  could  be  maintained  to  reoover  damages 
until  after  the  defendant  had  been  condemned  and 
found  guilty  in  such  penal  proceedings,  and  that  no 
such  proceedings  had  been  instituted. 

Held  (afllrmlng  the  judgment  of  the  Exchequer  on 
demurrer),  that  neither  plea  afforded  any  answet  to 
the  action ;  for  that  it  was  consistent  with  the  first 
plea  that  by  the  proceedings  there  mentioned  oomp^i- 
satlon  in  damages  was  reoovetabte;  and  that  tiift  other 
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two  pleas  were  pleas  of  matter  of  ptocedure  onlj  by 
Hhowin^  the  heoessity  of  taking  criminal  ptooeedinga 
before  the  ciril  remedy,  admitted  to  exist,  ootild  be 
adopted. — Scott  v.  Lord  Seymour^  ex.  c.  169. — 82  L.  J. 
N.  S.  Ex.  C.  CI ;  9  Jur.  Ex.  C.  N.  S.  522;  8  L.  T.  N.  8. 
Ex.  C.  511. 

ASSESSED  TAXES.— See  Revenue. 

Omission  to  make  return;  Several  residences ;  Omis- 
sion to  make  returns  at  eadi  one:  Penalty. — Bee  Re- 
venue, 2. 

ASSIGNEE:— 

Notice  of  abandonment  by. — See  Insurance,  Ma- 
rine, 9, 1 1 . 

ASSIGNMENT.— See  Bankruptcy;  Copyright,  2. 
Attestation  of. — See  Copyright,  2. 

ATTACHMENT.— See  Bankruptcy,  29,  30  ;  Inter- 
pleader, 1;  Practice,  5;  Sheriff,  4;  Fi.  fa.;  Con- 
tempt OF  Court.  5. 

ATTESTING  WITNESS:— 

Description  of. — See  Bill  op  Sale,  C. 

ATTORNEY. — See  Costs;  False  Imprisonment,  2; 
Money  LENT;  Practice,  11. 

1.  Articled  clerh. — Where  a  clerk  had  been  articled 
to  his  father  an  attorney,  for  three  yeats,  and  was 
afterwards  assigned  to  A.  B.,  and  serred  nnder  the 
articles  and  assignment  for  two  years,  one  month,  and 
twenty-three  days,  and  then  went  to  America,  where 
he  remained  for  nearly  fbur  years,  when  he  returned 
and  resumed  service  with  A.  B.;  the  Court  allowed 
him  to  enter  into  fresh  articles  with  A.  B.  for  the  re- 
mainder of  the  term  of  three  years,  the  service  under 
the  old  articles  and  assignment  to  count.  —  la  re 
JSartiard  Thomas,  Q.B.  341. 

2.  Attorney^n  articles — Discontinuance  of  service. — 
An  articled  clerk,  having  during  his  articles  lost  a  great 
portion  of  his  time  by  service  to  other  attorneys  not 
under  articles,  allowed  after  the  expiration  to  enter  into 
fresh  articles  for  such  period  as  would  make  up  the 
time  thus  lost. — In  re  HayivardU  articles,  Q.B.  C7. 

3.  Articled  clerk — Mistake  as  to  time  tvhen  clerk  is 
entitled  to  be  admitted — Amending  notices — 23  <5*  2\ 

Vict.  c.  127,  ss.  4,  12—Itules  (attorneys),  II.  T.  1853.— 
An  articled  clerk,  who,  as  his  articles  expired  on  the 
.  23rd  of  August,  1863,  was  entiUed  to  be  examined  in 
this  present  Trinity  Term,  erroneously  construed  the 
28  &  24  Vict.  c.  127,  in  connection  with  the  rules,  as 
entitling  him  to  be  admitted  during  the  present 
term;  and,  as  required  by  the  rules,  three  days 
at  least  before  last  Easter  Term,  gave  and  entered 
the  notices  required  for  that  purpose.  Having,  during 
this  Trinity  Term,  been  examined  and  obtained  his 
certificate,  and  having  discovered  that  he  was  not  en- 
titled to  be  admitted  till  next  Michaelmas  Term,  as  it 
was  too  late  for  him  to  g^ive  and  enter  fresh  notices,  an 
application  by  him  to  have  the  notices  already  given 
amended  and  treated  as  fresh  notices,  in  order  for  his 
admission  next  Michaelmas  Term,  was  granted. — In  the 
fftaUer  of  E.  P.  Jf.  Saffery  {an  Articled  Clerk),  B.C.  770. 

4.  Articles — Omission  to  Jile — How  accounted  for. 
— ^Whcre,  through  the  neglect  of  the  clerk  of  an 
agent,  explained  and  accounted  for  by  his  own  affi- 
davit-—no  neglect  or  default  being  imputable  to  the 
applicant — the  articles  were  not  filed  at  the  time  of 
execution,  the  Court  allowed  them  to  take  effect  from 
ttie  time  of  their  date. — In  re  Harris*  Articles,  Q.B.  36. 

5.  Articles  of  Clerkship — Stamping. — Before  articles 
of  clerkship  can  be  enrolled  they  must  be  stamped,  and 
an  application  for  an  order  to  enrol  articles  on  their 
being  properly  stamped  will  bo  refused.  The  stamp 
duty  should  be  paid  before  the  application  Is'made. — 
In  re  Sewell,  B.C.  673. — 8  L.  J.  N.  S.  331. 

6.  Articles — Delay  of  gtampinfj —  Horv  accounted 
for.  —  Where  the  delay  in  stamping  articles  had 
Wxl  caused  by  some  accidental  omission,  and  by  the 


closing  of  the  office  on  a  holy-day,  and  the  oommis- 
sioners  had  allowed  the  stamping  on  payment  of  a 
penalty,  the  Court  allowed  the  time  to  run  from  the 
day  of  execution. — In  re  Appleton*8  Artiolo*,  Q.B.  85. 

7.  Articled  clerk — Service  under  unstamped  articles 
— Date  of  service — Enrolment  refus'id. — A  clerk  was  ar- 
ticled, in  consequence  of  hopes  held  out  to  him  by  his 
friends  that  the  money  required  for  the  stamp  duty 
oould  be  raised  in  six  weeks.  He  was,  however,  unable 
to  obtain  the  necessary  sum  until  twelve  months  after, 
when  an  application  was  made  to  the  Treasnry,  and 
permission  was  given  to  have  the  articles  stamped  on 
the  payment  of  a  penalty  of  £20. 

The  Court  refused  to  allow  the  articles,  under  these 
circumstances,  to  be  enrolled,  and  the  service  under 
them  to  be  computed  from  the  date  of  their  execution. 
-^E^  parte  Edwards,  C.P.  764.-8  L.  T.  N.  8.  860. 

8.  Articles  of  clerkship — Enrolment  stamp — Duchy  of 
Lancaster  — Articles  of  clerkship  entered  into  with  an 
attorney  of  the  Court  of  Common  Pleas  of  the  Duohy 
of  Lancaster,  who  was  also  an  attorney  of  the  Court  of 
Queen's  Bench,  and  which  were  inadvertently  stamped 
with  the  ^QO  stamp  required  in  order  to  entitle  an  at- 
torney to  practise  in  the  Court  of  Common  Pleas  of  the 
Duchy  of  Lancaster,  instead  of  the  £80  stamp  required 
to  entitle  him  to  admission  to  practise  in  the  courts  of 
Westminster  Hall,  were  allowed  to  be  enrolled  on  pay- 
ment of  the  extra  £20,  on  an  affidavit  that  the  omission 
was  not  made  with  the  intention  of  evading  the  extra 
duty. — In  the  matter  of  Watson  (an  Articled  Clerk), 
Q.B.  780. 

9.  Articled  clerk — Service — D-esh  articles — Vniter- 
sity. — ^After  four  years*  service  he  went  to  the  univer- 
sity and  obtained  his  degree  of  A.B.;  whilst  there  his 
articles  expired,  but  the  Court  allowed  him  to  entei^  into 
fresh  articles,  but  could  not  bind  their  sucdeMora  to 
admit  him  upon  them. — Gardner,  Est  parte. — 8  L.  T. 
X.  S.  203,  316. 

10.  Bill,  delivery  ^.— Clerk  to  toM-n  improvement 
commissioners  at  a  salary. — Btish  v.  Martin,  8  L.  T. 
X.  S.  Ex.  609. — See  Limitations,  Statttth  op,  6. 

11.  What  sufficient  delivery  of  bill  of  costs. — Spicer 
V.  Barnard,  8  L.  T.  N.  S.  Ex.  896. 

•  12.  Bill,  action  on. — Matter  of  account — defence  on 
ground  of  negligence  or  special  agreement. — See  Prac- 
tice, 14. 

13.  Attorney  and  client — Authority  qf  attorney.^ 
An  attorney  retained  to  conduct  a  cause,  has  authority 
to  settle  it  in  the  absence  of  any  express  direction  to 
the  contrary  from  his  client. — Chowne  v.  Parrott,  C.P. 
668.-8  L.  T.  N.  S.  891. 

14.  Attorney  and  client — Country  client  and  London 
agent — Death  of  country  client^^Bevocation  cf  agenVs 
autlwrity, — A  country  attorney,  being  retained  to  con- 
duct an  action  (on  behalf  of  an  infant),  in  which  he 
obtained  a  verdict,  employed,  in  the  latter  stages  of  it, 
a  London  attorney  as  his  agent,  and  died  before  judg- 
ment was  signed.  The  London  attorney  wrote  to  the 
client  in  the  country,  stating  that  he  had  acted  as  the 
agent,  and  proposing  to  continue  so  to  do;  and,  re- 
ceiving no  answer,  taxed  costs,  and  signed  final  Judg- 
ment, without  the  knowledge  of  the  client;  meanwhile 
the  client,  without  any  notice,  either  to  him  or  to  the 
defendant,  had  employed  anotJier  attorney.  The  Court 
refused  a  rule  to  set  aside  the  taxation;  the  plaintiff *8 
remedy,  if  any,  being  against  the  attorney. — Davis  v. 
Bowen,  q.b.  282.-7  L.  T.  N.  S.  Q.  B.  730. 

15.  Attorney  and  client — Misconduct  —  Denial  of 
receipt  of  money — Ans^weriyig  Tnatters  in  affidavit — 
Further  application  —  Attachment  6r  ordeY  to  pay 
money. —  A  rule  having  been  obtained  ordering  an 
attorney  to  answer  the  matters  in  a  certain  affidavit, 
which  charged  him  with  a  recent  of  money  of  his 
client,  which  he  had  denied,  but  had  not  aooounted 
for,  the  attorney  made — and  after  long  deUi^  fiM — an 
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affidavit,  not  denying'  the  receipt  of  the  money,  nor 
that  he  had  denied  the  receipt  of  it,  and  not  satisfao- 
torily  accounting  for  it, 

Held,  that  the  Court  could  not,  on  this  rule,  without 
some  further  and  substantive  application,  either  attach 
him  for  not  answering  or  order  him  to  pay  the  money. 
In  re  Ecerestf  an  Attorney,     Q.B.  114. 

1().  Attorney  and  clU^nt — Negliyence,  liability  of 
attorney  for — Retainer  for  purchaser  to  complete  a 
purcluise — Duty  of  attoriwy  to  make  inquiry  into  title 
of  seller. — An  attorney  had  been  employed  by  the 
plaintiff  to  complete  a  purchase  of  a  leasehold  property, 
which  the  plaintiff  had  made  at  an  auction,  on  con- 
ditions which  stipulated  that  he  should  take  **an 
under-lease/'  and  not  demand  an  abstract  of  vendor's 
title,  nor  inquire  into  the  title  of  the  "  lessor/'  He 
made  no  inquiries,  but  simply  got  a  pretended  lease 
executed  by  the  seller,  who  had  sold  fraudulently, 
without  any  title  whatever,  the  lease  itself  not  even 
reciting  any  title,  and  the  pretended  seller  giying 
actual  possession,  and  not  having  any  deed  or  document 
in  his  possession,  to  adduce  as  any  evidence  of  title, 
had  he  been  asked  for  such  evidence,  and  the  purchaser 
was  evicted  by  the  real  owner. 

Held,  that  there  was  evidence  of  negligence  on  the 
part  of  the  attorney;  and 

Held,  also,  that  the  proper  measure  of  damage  was 
the  sum  the  plaintiff  had  to  pay  to  obtain  a  title,  with 
interest,  and  without  any  deduction  for  rent,  as  he  was 
liable  over  to  the  true  owner  for  mesne  profits  during 
the  time  he  had  occupied  as  owner. — Allen  v.  Clark, 
Exec^arix,-^.^,  304.— 7.  L.  J.  N.  S.  781. 

n.  Attachment — Answer  matters  of  affidavit  — 
Neglect — Contempt —  Form  of  rule. — A  rule  nisi  was 
obtained  calling  on  an  attorney  of  the  Court  to  show 
cause  why  he  should  not  answer  the  matters  of  an 
afAdavit.     The  attorney  filed  no  affidavit  in  answer. 

Heldy  that  the  rule  must  now  be  to  answer  the 
matters  of  the  affidavit,  or  in  default  that  the  attorney 
be  struck  off  the  rolls. — Eton  v.  Worman.  In  the 
matter  of  an  Attorney. — Ex.  2C.— 7  L.  T.  N.  S.  249; 
nom.  He  Worman  32  L.  J.  N.  S.  83. 

18.  Felony,  conviction  of  for — Striking  off  Bells 
— Delay, — ^The  rule  to  strike  an  attorney  off  the 
rolls  may  be  served  on  him  in  person  where  he  is 
undergoing  sentence  for  felony,  and  counsel  will  be 
allowed  to  appear  for  him.  He  was  convicted  in  June 
1861.  It  is  not  too  late  to  make  an  application  in 
M.  T.  1862,— Thompson  Geo.  relZO.  B.N.  S.  288;  7  L. 
T.  N.  S.  C.  P.  327. 

19.  Crimitialimputation* — Irregularity  of — Form  of 
rule, — On  an  affidavit  imputing  criminal  conduct  to 
an  attorn^  the  form  of  the  rule  in  the  first  instance 
is  to  show  cause  why  he  should  not  be  struck  off  the 
rolls,  or  be  suspended  from  practice  for  so  long  a  time 
as  the  Court  shall  think  fit. — In  re  An  Attorney. 
Ex.268. 

20.  Striking  off  roll — Practice  wJiere  called  on  to 
answer  matters  of  an  affidavit. — It  is  no  answer  to  » 
rule  calling  on  an  attorney  to  answer  the  matters  of 
an  affidavit  that  the  applicant  has  already  obtained  a 
decree  in  a  Court  of  Equity  for  an  account  with 
reference  to  the  same  transactions.  The  Court  will 
only  look  to  the  report  when  a  reference  has  been 
made  to  the  masters  to  examine  into  the  charges,  and 
report  counsel  for  the  accused  cannot  go  into  the 
evidence  given  before  the  master. —  Wrighty.M.A. 
Thamas,  Exparte,  13  C.  B.  K.  S.  705. 

21.  Change  of  on  record;  payment  of  costs. — See 
Practice,  11. 

22.  Complicity  in  guilt  of  client. — See  False  Im- 
prisonment, 2. 

23.  Entry  of  name  on  roll — Alteration  of  entry 
— Name,  change  of. — ^Where  an  attorn^  niade  affi- 
davit that  for  fiunily  reasons,  and  no  other,  he  was 


desirous  of  changing  his  name,  the  Court  direeted  the 
master  to  indorse  the  proposed  alteration  on  the  roll  of 
attorneys,  although  no  royal  license  had  been  obtained. 
—In  re  Gimlet,  An  attorney, — Q.B.  210.— 7.  L.T.  N.  S. 
Ex.  563. 

24.  JVdme,  change  of. — An  attorney  who  desires  to 
change  his  name  should  apply  to  the  Court,  and  not  to 
a  judge  at  chambers. — Ex  parte  An  Attorney. — B.C. 
268,  780.— 7.  L.  T.  N.  S.  Ex.  716. 

25.  Country  attorney  receiving  debt  and  costs  on 
servic^of  writ  sent  to  him— ord^^d  to  pay  over  the 
staae.— Walker  v.  Pearce.—l.  L.  T.  N.  S.  285. 

26.  Qualification  as  town  councillor. — See  Corpo- 
ration, 1. 

AUCTION:— 

Puffers — Fraud. — Green    v.    Haverttoch,  32   L.  J. 
N.  S.  C.  P.  181 ;  8  L.  T.  N.  S.  300;  1  N.  K.  128. 
Sale  by. — See  Sale,  Conditions  of. 

AUDITA  QUERELA:— 

Writ  of.— See  Married  Woman. 

AUTHORITY:— 

To  receive  money  payable  on  demand. — See  Bills 
OF  Sale,  4;  Trespass. 

AUTRE  ACTION  PENDANT,— ^eQ  Action  Pending 
in  Superior  Courts;  Practice,  8. 

Jurisdiction  of  county  court  is  not  ousted  by  pen- 
dency of  an  action  for  the  same  cause  in  the  superior 
court — See  County  Court,  8. 

AVERAGE.- See  Insurance  (Marine),  1,  7,  9,   11: 
Pleading;  Shipping,  16. 
Total  loss,  Criterion  of. — See  Insurance  (Marine),  9. 

General  average —  Unseaworthineu — Demurrer, — ^In 
an  action  to  recover  a  contribution  for  an  average  loss, 
a  plea  alleging  the  ship  to  have  been  unseawcfthy  at 
the  commencement  of  the  voyage,  and  that  the  average 
loss  was  occasioned  by  such  unseaworthiness,  is  good; 
but  it  is  not  a  condition  precedent  to  the  recovery  of 
general  average  that  the  ship  should  be  seaworthj  at 
the  commencement  of  the  voyage. — SoMou  v.  fferu>t, 
C.P.  696.-8  L.  T.  N.  S.  246. 

Particular. — See  Insurance  (Marine),  7. 

AWARD. — See  Arbitration;  Pleading,  12. 

BAIL. —  See    Arrest;    Baihcruptct,    1,  27;    Error; 
Practice,  4,  9. 

In  criminal  cases.  Recognisances  by. — See  Guaran- 
tee, 7. 

BAILEK— See  Trover,  3. 

Running  away  with  money  received  for  a  special 
purpose  in  owner's  presence.— See  Criminal  Law,  13. 

BAILMENT. — See  Criminal  Law,  13. 

BALANCE  OF  EVIDENCR— See  Practice,  4. 

BANKRUPTCY. —  See   Arrest;    Criminal   Law,   6; 
Pleading,  8;  Sheriff,  3;  Shipping,  18. 

1.  Act  of, — ^P.  and  P.,  a  few  days  before  their  bank- 
ruptcy, gave  L.  a  bill  of  sale  of  all  their  effects  as  se- 
curity for  a  past  debt,  and  future  advances. 

Held,  that  this  was  an  act  of  bankruptcy. — Zae<m  r. 
Liffen. — See  Shipping. 

2.  Arrest  of  ^narried  fVoman^'Bankruptey  Act t\^\, 
— Practice — Qua  re,  whether  under  the  Bankrapti^  Act, 
1861,  a  married  woman  can  obtain  her  discharge  frcnn 
custody,  and  whether  the  Court  would,  in  consequence 
of  sucdi  inability,  vary  the  rule  of  practice  laid  down  in 
Beynon  v.  Jones,  15  M.  &  W.  566,  and  LarUn  v.  Mar- 
shall, 4  Exoh.  804,  by  ordering  the  discharge  of  a 
married  woman,  who  had  been  arrested  on  a  judgment 
obtained  against  her  before  marriage. 

Under  &e  circumstances  of  the  case  the  Court  saw 
no  grounds  for  its  interference,  the  applicant  being  en- 
titled to  the  receipt  of  income  settled  to  her  aepante 
use  without  power  of  anticipation,  and  thexe  being  so 


18  Bankruptcy.  COMMON  LAW  DIGEST. 


Bankruptcy. 


14 


statement  on  the  afi^ayitfi  as  to  the  amount  of  the 
judgment  debt. — Jay  r.  Amphlett,  EX.  75. — 82  L.  J. 
N.  8.  Ex.  176j  7  L.  T.  N.  S.  Ex.  362. 

3.  £iU  of  iaU—Deed  of  aMignmeiU  for  the  benefit 
of  creditors — BegUtration — £xcepthn$ — Bill  of  Sales 
Act — 17  ^18  Vict.  c.  3G,  s,  7. — A  deed  of  assignment 
conveyed  property  to  trustees  for  the  benefit  of  all 
creditors  who  should  execute  the  same. 

Held  (Bromwell  dubitante\  that  the  deed  was  a  deed 
of  ^  assignment  for  the  benefit  of  the  creditors  of  the 
person  making  the  same/'  within  the  exception  con- 
tained in  the  7th  section  of  the  17  &  18  Vict.  c.  3(i. — 
The  General  Furniihing  Company  y,  Venn,  EX.  750. — 
9  Jur.  N.  S.  Ex.  550;  8  L.  T.  N.  S.  432. 

4.  Bill  of  sale,  when  fraudulent  as  intended  to  delay 
creditors — Assignment  of  part  of  trader*s  propeiiy — 
12  ^- 13  17^^.  r.  106,«.  ^l^Bcoh  debts.— k  trader  being 
pressed  by  two  creditors  to  whom  he  owed  £1G8,  on 
June  27th,  I860,  executed  a  bill  of  sale  whereby  he 
assigned  to  them  aU  his  effects  upon  his  premises,  in 
trust  to  sell,  and  after  paying  the  expenses  of  the  sale, 
and  paying  themselves  tiielr  respective  debts,  to  pay 
the  surplus  to  himself.  About  a  week  afterwards  he 
was  made  bankrupt,  but  the  bankruptcy  was  annulled; 
but  in  the  September  following  he  was  made  bankrupt 
upon  a  creditor's  petition.  He  was  insolvent  when  the 
deed  was  executed,  but  was  at  that  time  possessed  of 
property  in  book  debts  and  stock,  which  did  not  pass 
by  the  deed,  amounting  in  value  to  about  £93. 

Held,  that  the  assignment  was  not  an  act  of  bank- 
ruptcy within  12  k.  13  Vict  c.  106,  s.  67,  as  intended 
to  delay  creditors;  for  that  it  was  made  under  pressure, 
and  neither  the  whole  of  the  trader's  property,  nor  the 
whole  with  a  colourable  exception  only,  was  assigned 
by  it. — Smith,  Assignee  of  Wherry  (a  Bankrvpt),  v. 
Ttmms  and  Stanton,  EX.0.  881. — 7  L.  T.  N.  8.  859. 

5.  Booh  debt — Bill  of  exchange  not — Banhruptcy 
ilrf.  1861— 24  4'  25  Vict.e.lSi.s.  IS7— Assignment— 
Power  of  registrar. — By  the  Bankruptcy  Act,  1861, 
24  k  25  Tict.  o.  134,  s.  137,  it  is  provided  that,  at  any 
time  after  the  expiration  of  twelve  months  from 
Adjudication,  or  at  any  earlier  period,  with  the  appro- 
bation of  ihe  Court,  the  assignees  may  sell  by  auction 
or  tender,  or  with  the  sanction  of  the  Court,  by  private 
contract,  all  or  any  of  the  book  debts  due  or  growing 
due  to  the  bankrupt,  and  the  books  relating  thereto, 
and  the  goodwill  of  his  trade  ot  business,  and  assign 
the  same  to  the  purchaser;  and  such  purchaser  shall, 
by  virtue  of  the  assignioent,  have  power  to  sue  in  his 
own  name  for  the  debts  assigned  to  him,  as  effectually, 
and  with  the  same  privileges  concerning  proof  of  the 
requisites  of  bankruptcy  and  other  matters,  as  the 
assignee  himself. 

Held,  that  book-debtd  are  debts  entered  in  books 
during  the  course  of  business,  and  where  a  bankrupt 
carried  on  the  business  of  a  grocer,  a  bill  of  exchange 
was  held  not  to  be  a  book  debt,  and  so  did  not  pass 
under  a  sale  by  the  Court  of  the  bankrupt's  book-debts. 
— McEroy  v.  Bent,  ex.  314. 

6.  Booh  debts  fcithiii  tlie  Banhruptcy  Act,  1861, 
*.  137,  24  tf'  25  Vict,  c.  134.— The  bankrupt,  a  saddler 
by  trade,  bought  and  sold  the  copyrights  of  newspapers. 
The  defendant  bought  of  him  the  copyright  of  one  of 
these  under  an  agreement  to  pay  by  instalments  the  pur- 
chase-money to  be  secured  by  mortgage. 

Held,  in  an  action  to  recover  the  amount  of  an  in- 
stalment, that  it  was  a  book  debt,  and  that  defendant 
was  liable  although  the  agreement  provided  for  security 
by  way  of  mortgage.  **  Book  debts  "  mean  debts  which 
a  trader  may  enter  in  his  books  in  the  ordinary  course 
of  business,  whether  he  makes  the  entry  or  not.  It 
does  not  mean  only  book  debts  due  and  actually  entered. 
—Shipley  v.  Marshall,  8  L.T.  N.  S.  430. 

7.  Composition  deed  for  benefit  of  creditors — Banh- 
ruptcy Act,  1861,  24  ^  25  Vict,  c,  184,  ss.  192,  198.— 
The  plaintiff  obtained  judgment  against  the  defendant. 


Previous  to  the  execution  being  put  in  the  defendant 
executed  a  deed  of  composition  with  certain  of  his  cre- 
ditors, whereby  it  was  agreed  that  he  should  pay  those 
who  executed  2s.  6d.  in  the  pound,  and  they  granted 
him  a  release.  The  plaintiff  did  not  execute  the  deed, 
and  the  deed  did  not  express  to  be  made  for  the  benefit 
of  the  creditors  generally.  The  defendant  obtained  a 
protection  order  under  the  1 98th  section. 

Held,  that  the  defendant  could  not  avail  himself  of 
the  benefit  of  the  deed  and  order  as  against  the  plain- 
tiff.—7///r7'/on  V.  CoittnQve,  c.P.  755.-8  L.  T.  N.  S. 
537. 

8.  Composition  deed — Benefit  of  all  the  creditors — 
Provision  as  to  execution  ivithin  stated  time. — ^The  l92nd 
section  of  the  Bankruptcy  Act,  18G1,  contemplates  a 
deed  made  for  the  benefit  of  all  the  creditors  of  the 
debtor,  and  to  which  all  may  become  parties. 

If  by  the  provisions  of  the  deed  all  creditors  are 
excluded,  who  do  not  execute  it  within  a  stated  time, 
it  affords  no  defence  to  an  action  by  a  creditor  who  is 
not  a  party  to  it. — Berridge  v.  Abbott. — 13  C.  B.  N.  S. 
507. 

9.  Composition  deed.  —  Purporting  to  be  for  the 
benefit  of  such  creditors  as  should  sign  within  a  given 
time,  Is  not  a  deed  contemplated  by  the  1 92nd  section 
of  the  Bankruptcy  Act,  1861,  and  is  no  answer  to  an 
action. — Copeman  v.  Ilart. — 1  N.  R.  126. 

10.  Banhruptcy  Act,  1861 — Beed  for  benefit  of 
creditors. — A  debtor  executed  a  deed  of  as8ign^lent  of 
all  his  property,  on  trust  to  pay  rateably  the  debts  of 
such  of  his  creditors  as  should  execute  the  same,  or 
assent  thereto  in  writing,  and  to  pay  the  residue  (if 
any)  to  the  assignor,  with,  a  proviso  that  such  creditors 
as  should  not  execute  the  deed,  or  assent  thereto, 
should  be  excluded  from  all  benefit  thereunder.  The 
deed  was  executed  by  a  majority  in  number,  and  three- 
fourths  in  value,  of  the  creditors,  and  all  the  for- 
malities required  by  the  Bankrupt  Act,  1861,  with 
reference  to  "  trust  deeds  for  the  benefit  of  creditors,*' 
were  complied  with,  and  the  defendant  duly  obtained 
a  certificate  under  the  198th  section. 

Held,  that  the  deed  was  not  a  deed  **  for  the  benefit 
of  creditors,"  within  the  meaning  of  the  Act,  as  the 
word  "  creditors"  means  "  aU  creditors,"  and  by  this 
deed  thoso  who  did  not  execute  were  excluded. — Dew- 
hurst  V.  Kershaw.— ^x.  815—32  L.J.  N.  S.  Bx.  146; 
7  L.  T.  N.  8.  Ex.  720. 

11.  Banhrupt — Composition  deed — 12  <J*  13  Met.  c. 
106,  s.  224. — A  deed  of  arrangement  made  by  a  debtor 
with  his  creditors  under  section  224  of  the  Bankrupt 
LawConsolidation  Act,  1849  (12  &  18  Vict.  o.  106), 
conveyed  to  trustees  all  his  property  with  the  exception 
of  the  necessary  wearing  apparel  of  himself  and  family, 
and  certain  leasehold  property,  stated  to  be  of  no  value, 
which  latter  he  oovenanted  to  assign  if  required  by  the 
trustees,  on  trust  to  pay  all  the  cost«  sustained  in  all 
matters  referring  to  the  said  deed,  and  incidental 
thereto,  and  to  the  arrangement  of  the  affairs  of  the 
debtor,  and  then  to  apply  the  residue  to  the  use  of  the 
creditors.  The  deed  contained  a  release,  signed  by  six- 
sevenths  in  number  and  value  of  the  creditors  of  the 
defendant  from  their  claims. 

Held,  that  the  deed  was  a  good  one,  and  was  binding 
on  the  remaining  seventh  of  the  creditors,  though  they 
had  not  signed. — Spitzer  v.  Chaffers,  C.P.  914;  8  L. 
T.  N.  8.  665. 

12.  Composition  deed  vnder  the  Banhruptcy  Act, 
1861,  ss.  192,  197 — Unreasonable  covenant  —  Cessio 
bonorum. — To  an  action  on  a  bill  of  exchange  the 
defendant  pleaded  in  bar  a  composition  deed  entered 
Into  between  himself  and  divers  of  his  creditors,  under 
the  Bankruptcy  Act,  1861;  but  which  was  neither 
executed  nor  signed  by  the  plaintiff.  The  creditors, 
parties  to  the  deed,  covenanted,  each  for  his  own  acts, 
to  indemnify  the  defendant  against  all  negotiable 
instruments  on  which  he  might  have  incurred  liability, 
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or  which  might  have  been  indorsed  by  any  of  the  said 
creditors, 

Held,  that  the  covenant  was  unreasonable;  that 
creditors  willing-  to  come  in  could  not  be  expected  to 
sign  such  a  deed;  and  that  it  was  no  answer  to  the 
action. —  }\oods  v.  I}>ote. — EX.c.  383. — 33  L.J.  N.  S.  Ex. 
100;  7  L.  T.  X.  S.  Ex.  837;  fwm.  Footc  v.  ^yood,  9  Jur. 
N.  S.  Ex.  178. 

13.  Plea — Compoiltion  deed — The  Bankruptcy  Act^ 
1 8G 1 ,  scet.  102. — Where,  to  an  action  for  goods  sold  and 
delivered,  the  defendant  pleaded,  that  by  a  deed  dated 
the  20bh  of  November,  18(11,  between  the  defendant  of 
the  fir.st  part,  and  the  several  other  persons  whose 
names  and  seals  were  thereto  subscribed  and  aflSxed  of 
the  second  part,  after  reciting  an  agreement,  by  which 
the  said  parties  of  the  second  part  agreed  to  accept  a 
composition  of  53.  in  the  pound  in  full  discharge  of 
their  respective  debts,  it  was  covenanted  by  the  said 
parties  of  the  second  part  that,  in  consideration  of  the 
performance  by  the  defendant  of  the  condition  of  the 
said  agreement,  they,  the  said  parties  of  the  second 
part,  released  the  defendant  from  the  debts  set  opposite 
to  their  names;  and  also  covenanted  each  of  them  to 
retire  all  bills  of  exchange  given  to  any  of  the  said 
creditors  and  payable  by  the  defendant.  The  Court 
held,  on  demurrer,  that  the  plea  was  no  answer  to  the 
action. — IngeVjach  v.  Nichols,  c.P.  G97. — 8  L.  T.  N.  S. 
818. 

14.  Composition  deed — Majority  of  creditors — 24  ^'  25 
Vict.  c.  134, 8.  102. — ^The  amount  of  the  debts  of  several 
creditors  must  be  taken  into  account  in  estimating  the 
majority  necessary  to  make  a  composition  deed,  under 
section  192  of  the  Bankruptcy  Act,  binding  on  non- 
assenting  creditors. — King  v.  Randelly  C.P.  1031. 

15.  Composition  with  creditors — Fraudulent  prefer- 
cnce.^Geerc  v.  Mare.^S  L.  T.  N.  S.  Ex.  463. 

16.  Composition  deed — Majority  —  Assent  of — Ob- 
tained fraudulently.  —  A  statutory  majority  of  the 
creditors  of  a  debtor  arranging  under  the  192nd 
section  of  the  Bankruptcy  Act,  1861,  obtained  by 
including  creditors  who  unknown  to  debtor,  have 
received  from  a  third  person  additional  payments 
on  account  of  their  debts,  in  order  to  induce  them 
to  assent,  is  not  such  a  majority  as  will  bind  a 
dissentient  minority  under  that  section.  The  execu- 
tion of  a  deed  of  arrangement  under  such  cir- 
cumstances raises  no  defence  to  an  action  for  his  debt, 
brought  by  a  dissentient  creditor. — Hemming  y.  Pugh. 
—1  N.  R.  239. 

17.  Pleadiny — Bankruptcy  Act.  1861 — Deed  of  ar- 
rangement y  section  185 — Registration  of  section  187. — 
A  debtor  brought  an  action  for  arrest  after  the  execu- 
tion of  a  deed  of  arrangement  by  a  creditor,  who  had 
not  signed  the  deed,  but  as  the*  declaration  contained 
no  allegation  that  the  deed  was  registered  before  action 
brought,  it  was  held  bad  on  demurrer. — Kenwick  v. 
Bale.—S  L.  T.  N.  S.  866. 

18.  Bankruptcy — Deed  of  composition  ^Pleading — 
Assent  of  creditors  after  action — Costs  up  t^  time  of 
pleading. — A  deed  of  composition  under  the  Bank- 
ruptcy Act,  completed  by  execution  of  the  requisite 
number  of  creditors  after  action,  may  be  pleaded  as  a 
defence  on  condition  of  payment  of  costs  up  to  the 
time  of  pleading. — Morgan  y.  Harding^  q.b.  65. 

19.  Bankruptcy  Act,  1861 — Deed  for  benefit  of 
creditors — Beg i^et ration. — All  deeds,  which  are,  or  pro- 
fess to  be,  or  on  the  face  of  them  are  intended  to  be, 
deeds  of  arrangement  or  agreement  between  a  debtor 
and  the  whole  body  of  his  creditors,  require  registration 
under  the  194th  section  of  the  Bankruptcy  Act,  1861, 
although  they  do  not  comply  with,  nor  are  framed 
under  the  192nd  section. — Hodgson  y.  Wightman. — ex. 
676 ;  9  Jur.  N.  S.  Ex.  309  ;  32  L.  J.  N.  S.  Ex.  147; 
7  L.  T.  N.  S.  Ex.  832. 

20.  Deed  of  arrangement — Bankruptcy  Act,  ISOl,  s. 


198 — Consolidation  Act,  1849,  s.  112 — Release  from 
Custody. — A  bankrupt  who,  having  made  a  deed  of  ar- 
rangement with  his  creditors  was  arrested  before  it  was 
registered  will,  after  registration,  be  released  by  the 
court,  under  whose  process  he  is  in  custody. — Penhall 
V.  Littlejohns.—i  N.  R.  292. 

21.  Bankruptcy  Act  of  1861,  s.  192 — Mercantile  Law 
Amendment  Act,  185G,  *.  1. — After  the  issue  of  and 
leaving  a  /.  fa.  with  the  sheriff,  the  execution  debtor 
executed  a  deed  of  assignment  to  a  trustee  for  the 
benefit  of  his  creditors  under  the  192nd  section.  The 
next  day  the  sheriff  levied,  and  the  execution  debtor 
paid  the  execution  with  money  in  the  house,  said  to  be 
the  creditors*,  and  other  money  borrowed  by  him. 

Held,  that  the  execution  creditor  was  entitled  to  the 
money  paid  to  the  sheriff,  and  not  the  trustee,  because 
the  bankrupt,  or  execution  debtor,  qould  not  get  it 
hBck.— Boyle  v.  Blackstock.—S  L.  T.  N.  S.  641. 

22.  County  court  jurisdiction — Bankruptcy  Act  (2A  Sc 
25  Vict.  c.  134,  ss.  86,  88,  9S)^Debtors  in  custody — 
Debts  above  £300 — Jurisdiction  of  county  courts  or  of 
district  courts  of  bankruptcy. — ^Whei-e  a  debtor  was  in 
custody  for  debts  above  £300,  and  had  filed  his  petition 
in  forma  pauperis  in  the  county  court  of  the  district 
where  he  was  in  custody,  and  it  had  been  removed  to 
the  county  court  of  the  district  where  he  had  previously 
resided. 

Held,  that  it  had  wrongly  been  removed,  and  that 
the  judge  of  that  court  had  no  jurisdiction  to  entertain 
it— Coombs,  In  re,  Q.B.  104.— 32  L.  J.  N.  S.  Q.  B.  65; 
9  Jur.  N.  S.  572;  7  L.  T.  N.  S.  Q.  B.  379. 

23.  County  court — Jurisdiction — Bankruptcy  Act, 
1861  —  Debtor —Registrar. — By  the  Bankruptcy  Act, 
1861  (24  dc  25  Vict  o.  134,  s.  94),  it  is  provided  tiiat 
where  a  debtor  petitions  for  adjudication  against  him- 
self, and  knows  or  verily  believes  the  debts  justly  due 
and  provable  under  the  bankruptcy  to  amount  in  the 
whole  to  a  sum  not  exceeding  £300,  such  fact  shall  be 
stated  on  oath,  and  if  he  be  resident  within  the  metro- 
politan district  as  herein  defined,  he  shall  file  his  petition 
in  the  London  Court  of  Bankruptcy,  and  where  sach 
debts  shall  not  exceed  £300,  and  the  debtor  shall  not 
be  resident  in  the  metropolitan  district,  he  shall  file 
his  petition  in  the  county  court  for  the  district  in 
which  he  shall  have  resided  for  the  six  months  next 
before  the  filing  of  his  petition,  or  for  the  longest 
period  during  those  six  months,  unless  he  is  in  custody, 
and  then  in  the  county  court  for  the  district  in  which 
he  is  in  custody;  but  such  court,  if  it  make  adjudica- 
tion, shall  transfer  the  proceedings  to  the  county  court 
in  which  the  debtor,  if  not  in  custody,  would  have  been 
required  to  petition. 

Section  101,  after  providing  that  the  registrar  shall 
attend  at  the  gaol  and  examine  every  prisoner  included 
in  a  return  to  be  made,  provides  that  the  registrar  shall 
also  ascertain  the  last  plaoe  of  abode  and  business  of 
each  such  prisoner  within  the  six  months  next  prior 
to  his  imprisonment.  The  registrar  shall  have  tiie 
power  to  make  an  order  of  adjudication  in  bankruptcy 
against  every  such  prisoner,  and  to  grant  him  protec- 
tion, and  to  make  an  order  for  his  release  from  prison, 
and  shall  also  direct  in  what  court  such  adjudication 
shall  be  prosecuted,  having  regard  to  the  amount  of 
debts  and  the  place  of  trade  or  residence  of  the  prisoner 
within  the  six  months  next  preceding  his  imprison- 
ment. 

Held,  1st,  that  section  94  is  not  a  general  section. 

2ndly,  that  it  is  doubtful  whether  the  words  in  the 
lOlst  section,  "having  regard  to  the  amount  of  his 
debts,"  refer  to  the  limitation  of  the  county  court 
jurisdiction  in  section  94. 

3rdly,  that  the  county  court  jurisdiction  is  not  taken 
away  by  the  mere  fact  of  the  debts  turning  out  on 
subsequent  investigation  to  amount  to  more  than  £300. 

A  debtor  being  in  custody  in  the  gaol  at  C,  in  the 
jurisdiction  of  the  ootmly  court  of  C,  the  registrar  of 
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that  court  made  an  order  of  adjudication  in  bank- 
mptcy,  and  directed  the  fntnre  bankruptcy  proceedings 
to  be  taken  in  the  county  court  of  the  district  in  which 
the  debtor  had  resided  and  carried  on  business  for  six 
months  previous  to  his  arrest.  On  proceeding  with  the 
bankruptcy  in  the  county  court,  it  appeared  that  the 
debts  exceeded  £300,  whereupon  the  county  court 
judge  declined  to  proceed  further  in  the  matter. 

Held,  that  the  order  of  the  registrar  was  properly 
made,  and  that  the  county  court  judge  must  proceed  in 
the  matter.  All  that  is  necessary  to  found  the  juris- 
diction of  the  county  court  being  that  the  registrar 
should  be  satisfied  that  the  debts  were  not  likely  to 
exceed  £300. — Ex  parte  Harrison,  EX.  407.— 32  L.  J. 
N.  a,  159;  9  Jur.  N.  S.  Ex.  338;  7  L.  T.  N.  S.  Ex.  829. 

24.  Bankmptcy  Law  Comolidatioii  Act,  1849,  w.  133, 
184. — ^Execution  and  seizure  only  before  bankruptcy 
assignees  entitled  as  against  execution  creditor. — 
Young  v.  Boeht^k,  8  L.  T.  N.  S.  EX.  543. 

25.  Embezzlement  by;  pleading  allegation  of  act  of. 
— See  Criminal  Law,  6. 

26.  Scotch  Bankruptcy  Law — Mutual  Credit — Set-off 
— Lex  fori — Lex  loci  contractus. — ^The  trustee  of  a  bank- 
rupt in  Scotland  sued  the  defendant  for  money  received 
for  the  use  of  the  plaintiff  as  trustee  after  the  bank- 
ruptcy, and  for  interest  upon  money  due  from  the 
defendant  to  the  plaintiff  as  Trustee.  Plea,  that 
before  the  defendant  had  notice  of  the  bankruptcy, 
and  before  any  sequestration  of  the  estate  and  effects  of 
the  bankrupt,  the  defendant  gave  credit  to  the  bank 
rupt,  by  becoming  the  indorser  and  holder  bom  fide, 
within  the  meaning  of  the  Scotch  law,  of  a  bill  of 
exchange,  drawn  upon  and  accepted  by  the  bankrupt, 
for  £300,  and  which  said  bill  of  exchange  becatne  due 
and  payable  after  the  bankruptcy,  and  which  credit 
was  of  a  nature  likely  to  end  in  a  debt,  and  the  amount 
of  the  said  acceptance  is  still  due  to  the  defendant, 
and  that  before  he  had  notice  of  the  bankruptcy,  and 
before  sequestration,  the  bankrupt  gave  credit  to  the 
defendant  by  consigning  to  him  goods  for  sale  for  the 
bankrupt  upon  the  terms  that  the  proceeds  should  be 
remitted  and  paid  to  the  bankrupt  in  Scotland,  and 
that  the  money  sought  to  be  recovered  is  the  proceeds 
of  the  sale  of  the  said  goods,  and  the  defendant  is 
ready  and  willing  to  set  off  the  amount  so  created  as 
indorsee,  and  holder  of  the  said  bill  of  exchange 
against  the  claim  of  the  plaintiff,  and  that  by  the  law 
of  Scotland  he  is  entitled  to  do  bO. 

Held,  a  good  plea. 

Qu€ere,  whether  set  off  is  governed  by  the  lex  fori 
or  the  lex  loci  contractus. — Macfarlane  v.  Norris,  9 
Jur.  N.  S.  Q.  B.  74. 

27.  Debt  on  demand  provable — Nonrreplaoemewt  of 
stock  pursuant  to  contra^ — Demand  provable  under 
12  4"  13  Met.  c.  106,  #.  lQ5—Non4ndemnifieation  of 
plaintiff  against  calls  on  mining  sluires  not  proveable 
under  ss.  177  or  178. — In  an  action  for  not  replacing 
certain  railway  stock  pursuant  to  a  contract  for  that  pur- 
pose, the  1st,  2nd,  3rd,  and  6th  breaches  were  assigned 
on  covenants  to  replace  amounts  of  preferential  stock 
in  a  certain  railway  company;  the  4tii  was  assigned  on 
a  covenant  to  pay  to  the  plaintiff  the  dividends  which 
should  become  due  on  sucdi  stock  before  that  day.  The 
5th  breach  was  on  a  covenant  to  indemnify  the  plain- 
tiff against  calls  made  on  certain  mining  shares  as- 
signed to  the  plaintiff  as  a  security  for  the  replacement 
of  the  stock,  which  had  been  made,  and  paid  by  the 
plaintiff.  To  these  breaches  the  defendant  pleaded 
bis  bankmptcy,  and  that  the  said  causes  of  action  ac- 
crued before  his  bankruptcy. 

Held,  that  the  plaintiff's  claim  in  respect  of  the 
failure  to  replace  the  stock  was  a  debt  on  demand, 
provable  under  t^e  165th  section  of  the  12  &  13  Vict, 
c.  106,  but  not  as  a  liability  to  pay  a  debt  or  a  sum  of 
money  on  a  contingency  within  the  177th  or  178th 


Beciiou3.^Betteley  Y.  Stainnby.— 12  C.  B.  N.  S.  477;  9 
Jur.  N.  S.  C.  P.  441. 

28.  Bint r ess  by  landlord — After  act  of  bankruptcy — 
JUore  than  one  yearns  rent. — A  trader  having  executed 
a  de3d  which  amounted  to  an  act  of  bankruptcy — but 
on  which  no  bankruptcy  took  place — ^was,  more  than 
six  months  afterwards,  and  after  he  had  ceased  to  be  a 
trader,  made  a  bankrupt  on  his  own  petition,  under  the 
new  Bankruptcy  Act.  Before  the  petition  was  filed, 
his  landlord  distrained,  for  more  than  one  year's  rent 
previous  to  the  former  act  of  bankruptcy. 

Held,  that  he  was  entitled  so  to  do. — Paul  v.  Best, 
Q.B.  280.— 9  Jur.  N.  S.  Q.  B.  579 ;  32  L.  J.  N.  S.  Q.  B.  96 ; 
7  L.  T.  N.  S.  Q.  B.  738. 

29.  Xcgotiable  security  given  to  creditor — Void  ab 
initio— 12  4'  13  Vict.  c.  106,  j».  202—24  S'  25  Vi^.  c.  134, 
ss.  166-230 — Repeal — Retrospective  effect. —A  bill  of  ex- 
change given  by  a  bankrupt  after  the  12  &  13  Vict.c.  106, 
and  before  the  24  &  25  Vict.  c.  134,  under  the  circum- 
stances contemplated  by  the  202nd  section  of  the  former 
Act  is  void  ab  initio,  and  cannot  be  sued  on  by  an  inno- 
cent indorsee  for  value  to  whom  it  has  been  indorsed 
after  the  24  &  25  Vict.  c.  134,  the  repeal  mentioned  in 
section  230  of  the  latter  Act  not  affecting  such  a  case, 
and  section  166  of  the  latter  Act  not  having  a  retrospec- 
tive effect.— 7?^fl/?  V.  mggin^,  C.P.  148.— 13  C.  B.  N.  8. 
220;  32  L.  J.  N.  S.  C.  P.  131 ;  7  L.  T.  N.  S.  C.  P.  423. 

30.  Notice  of  act  of  bankruptcy — FL  Fa. — Validity  of 
— Sale. — The  execution  debtor  filed  a  declaration  of  in- 
solvency after  a  levy  under  an  execution  of  which  the 
man  in  possession  and  the  execution  creditor  had  notice 
before  the  sale.  The  goods  were  sold,  but  after  the 
sale  the  debtor  was  declared  bankrupt  upon  his  own 
declaration  of  insolvency. 

Held,  that  the  goods  did  not  pass  to  the  assignees. — 
Edwards  v.  Scarsbrook,  Q.B.,  33. — 32  L.  J.  N.  S.  Q.  B. 
45;  9  Jur.  N.  S.  Q.  B.  537;  7  L.  T.  N.  S.  Q.  B.  275. 

31.  Order  and  dispositum — Bankrupt  Law  Amend' 
ment  Act,  1849,  12  ^- 13  Vict.  c.  100,  s.  125.— A  trader, 
by  bill  of  sale  on  the  14th  of  July,  1856,  assigned  all 
his  stock  and  furniture  as  security  for  a  sum  of  £100, 
with  proviso  that  in  case  he,  his  executors,  &c.,  should 
pay  to  S.  (plaintiff),  his  executors,  &c.,  the  £100  on 
the  14th  of  July,  1866,  or  at  such  earlier  day  or  time  as 
S.  should  appoint  by  notice  in  writing  given  twenty-four 
hours  before,  and  should  pay  the  interest  half-yearly, 
the  deed  should  cease  and  be  void,  and  that,  until  de- 
fault in  payment  of  the  £100  at  the  day  appointed, 
or  of  the  interest,  it  should  be  lawful  for  the  trader  to 
hold,  make  use  of,  and  possess  the  goods  assigned  with- 
out the  hindrance,  &c.,  of  S.  There  was  a  covenant 
for  payment  of  the  £100  interest. 

The  trader  held  possession  until  the  19th  of  January, 
1862,  when  be  committed  an  act  of  bankruptcy.  On 
the  21st  S.  gave  notice  requiring  payment  on  the  23rd; 
the  trader  was  adjudicated  a  bankrupt  on  the  22nd, 
and,  on  that  day,  the  messenger  took  possession. 

Held,  that  the  goods  were  in  the  possession,  Sec,  of 
the  bankrupt,  at  the  time  of  bankruptcy,  with  the  con- 
sent of  the  true  owner,  and  therefore  passed  to  the  as- 
signees under  the  125  Vict,  of  the  12  &  13  Vict  c.  106. 
Sparkman  v.  MUler,  12  C.  B.  N.  S.  659;  9  Jur.  N.  S. 
C.  P.  50. 

32.  Order,  j^'c,  goods  in  of — Consent  of  owners- 
Trover  by  assignees  against  mortgagee — Reputed  owner- 
ship— Apparent  possession — Pledge  of  equitable  right 
— Ratification  of— Estoppel — Evidence. — On  the  7th  of 
September  Cherry  purchased  from  L.,  bis  interest  in 
the  lease  of  a  public-house;  but  being  incapacitated 
from  holding  the  licence,  it  was  arranged  that  the 
lease  should  be  assigned  to  P.  G.'s  father-in-law,  which 
was  acooidingly  done  on  the  10th  of  October;  when 
also  the  licence  was  transferred  to  P.,  who,  how- 
ever, in  order  to  complete  the  purchase,  borrowed  £230 
from  Best,  who  took  as  security,  a  mortgage  of  the 
lease,  and  all  P's  interest  in  the  public-bousC;  and  **  aU 
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household  furniture,  fittings,  and  effects, -which  are  now 
in  and  upon  the  said  house  and  premises.'*  The  deed 
WAS  made  between  P.,  of  the  Cambrian  Stores  (the 
publio-house  in  question),  of  the  one  part,  and  Best  of 
the  other,  and  recited  the  assignment  of  tjie  lease  from 
L.  to  P.  The  money  was  immediately  handed  orer  to 
L.  All  the  negociations  for  the  assignment  by  L.  to 
P.,  and  the  loan  by  Best  to  him,  and  the  execution  of 
the  mortgage  took  place  in  the  presence  of  Cherry. 
P's  name  was  painted  over  the  door.  C.  had  the 
management  of  the  business  behind  the  bar;  though 
he  never  paid  any  rent.  C.  became  bankrupt  in  January;  1 
and  his  assignees  brought  troyer  against  Best  for  a  ' 
wrongful  conversion  of  the  goods  comprised  in  the 
mortgage. 

Hold,  that  the  property  in  the  goods  passed  under 
the  mortgage,  and  that  Cherry  was  estopped  from 
saying  that  the  property  did  not  pass,  on  the  ground 
that  at  the  time  of  the  execution  of  the  deed  neither 
P.  nor  C.  had  any  property  in  the  goods;  it  being  a 
monstrous  proposition  to  say  that  a  man  cannot  pledge 
an  cqitabie  right  to  a  chattel  and  ratify  it  subsequently, 
when  he  acquires  the  legal  right  to  it. 

Held,  also,  that  the  evidence  did  not  lead  to  the 
conclusion  that  Cherry  was  the  reputed  owner;  but,  on 
the  contraiy,  that  P.  was  the  apparent  owner,  and  that 
he  was  in  possession  with  consent  of  Best,  who  was 
the  true  owner  as  mortgagee,  was  the  apparent  owner; 
and  that  as  the  assignment  by  P.  to  Best  was  made  by 
the  former  as  the  agent  of  Cherry,  Cherry  cannot  be 
heard  to  say  that,  "  although  you  were  my  agent,  yet 
the  goods  were  not  mine  at  the  time  you  so  acted  in 
assigning  them."— j&Vfwwnrf*  r.  Best. — 7  L.  T.  N.  S.  279. 

33.  Practice — Payment  of  money  into  court — Effect 
of,  ill  event  of  Ja/iA;rw/>fcy.^-The^defendant  in  an  action 
obtained  an  order  for  a  commission  to  examine  wit- 
nesses abroad,  on  condition  of  paying  a  certain  sum 
into  court,  but  took  no  further  steps  beyond  paying  the 
money  into  court.  He  afterwards  became  bankrupt, 
and  the  plaintiff  obtained  a  verdict  for  a  larger  sum 
than  was  paid  into  court. 

Held,  that  he  was  entitled,  as  against  the  assignees, 
to  have  the  money  paid  out  of  court  to  him. — Murray 
Artwld,  EX.  147.— 32  L.  J.  N.  S.  Q.  B.  11;  9  Jur.  N.  S. 
Q.  B.  461 ;  7  L.  T.  N.  S.  C.  B.  385. 

84.  Special  hail  —  Bankruptcy  before  putting  in — 
Assignets  not  entitled  to  debt  and  coHs-^iB  Geo,  3,  c, 
4C,  $.  2—7  ^  8  Geo.  4,  r.  71,  *.  2.— The  defendant 
having  been  arrested  in  an  action  of  debt,  paid  the 
amount  to  the  sheriff,  with  £10  for  costs,  and  the 
sheriff  paid  the  same  into  court.  The  defendant  be- 
came bankrupt  before  putting  in  special  bail,  or  paying 
in  an  additional  sum  of  £10  pursuant  to  the  7  &  8 
Geo.  4,  c.  71,  s.  2. 

Held,  that  the  defendant's  assignees  were  not  entitled 
to  the  debt  and  costs  paid  into  court. — Cooke  v.  Bell, 
EX.  732.-8  L.  J.  N.  S.  431. 

36.  Warrant  of  attorney  over  ten  years  old — Bule  to 
enter  up  judgment  thereon — Affidntits — Bankruptcy — 
Certificate — Gaming. — On  an  application  for  leave  to 
enter  up  judgment  on  a  warrant  of  attorney  more  than 
ten  years  old,  it  is  for  the  plaintiff  to  satisfy  the  Court 
that  thero  was  good  consideration.  And  if  the  defen- 
dant shows  a  bar,  prima  facie  valid,  as  a  certificate  of 
discharge  by  bankruptcy,  it  is  for  the  plaintiff  to  show 
sufiioient  ground  for  believing  it  can  be  avoided  or  de- 
feated. 

And  where,  in  such  a  case,  the  plaintiff  himself  made 
no  affidavit  of  the  original  consideration,  or  that  he 
had  not  had  notice  of  the  bankruptcy,  and  his  attorney 
only,  made  an  affidavit  of  mere  hearsay  as  to  gaming 
— which  the  defendant  denied — the  Court  refused  leave 
to  enter  up  judgment. — Slierburne  v.  Lord  Hunting* 
tower,  Q.B.  844.— 13  C.  B.  N.  S.  742. 

86.  Common  Law  Procedure  Aet,  1854 — Qamishee 
elamse — Judgment  debtor — Arrest  on  ca.  sa.— A  judgment 


creditor  having  arrested  his  debtor  on  a  ea,  to.,  the  judg- 
ment debtor  filed  a  petition  under  the  Bankrupt!^  Act, 
and  obtained  his  discharge. 

Held,  that  the  judgment  creditor  might  ftfetadi  the 
debts  of  the  judgment  debtor  in  the  hands  of  another 
party  under  the  Garnishee  clause  of  the  Common  Law 
Procedure  Act,  1854,  notwithstanding  his  arrest  under 
the  ca  sa.  —  Halaham,  Judgment  Creditor  ;  Wnrman, 
Judgment  Debtor  ;  Carter,  Garnishee,  EX.  10. 

87.  Interpleader  order — Sheriff — Fi.  fa. — Attachment 
— Contempt  of  Cburt. — An  interpleader  order  directed 
the  sheriff  to  sell  goods  seized  tinder  a  /.  fa.  Before 
the  sale  the  judgment  debtor  became  a  bankrupt  and 
the  goods  were  claimed  by  a  messenger  of  the  Bank- 
ruptcy Court,  and  the  sheriff  gave  up  possessioB  to  the 
messenger.  The  court  refused  a  rule  for  an  attach- 
ment against  the  sheriff  for  contempt  of  court  in  not 
selling  the  goods.— W^in*  Y.  C?iy.— ex.  784;  8  L.  T. 
N.  S.  4C6. 

BARGAIN  AND  SALE.— See  Lakdlord  and  Tbkakt, 

10  (a). 

BAERISTER.— See  Counsel. 

Incapacity  to  contract  for  payment  Ttith  his  client. — 
A  promise  by  a  client  to  pay  mouey  to  a  oouneel  for 
his  advocacy  or  for  other  services  incidentally  eon- 
neoted  with  litigation,  whether  made  before,  during, 
or  after  the  litigation,  has  no  binding  effect,  and  there- 
fore such  a  promise  is  not  suffioient  to  support  an 
account  stated. — Kennedy  v.  Broun  and  Uxor,  c.F.  284. 

REVISING.— Order  for  payment  of  ooett;  Wartant 
of  justices;  Want  of  jurisdiotion — Certiorari — See  Jus- 
tices, 

BASTARDY. — See  Affiliation,  Poor,  15. 

1.  OrderofAffiliatutn,—Beg.Essex,Jj, — 8  L.  T.  N 
S.  Q  B.  275. 

2.  Application  for  summoniftUnefor.'^Bemr.Tkdmas. 
—8  L.  T.  N.  S.  Q.  B.  466. 

8.  Order  of  affiliation — Application  for — Reneital  of 
in  different  districts — Residtm^ces  for  the  purpose  ef. — 
When  a  woman  has  made  an  application  in  the  district 
in  which  she  resides,  for  an  order  of  affiliation,  and  the 
application  has  been  heard  and  dismissed  upon  the 
merits,  she  cannot  renew  it  in  a  different  district,  after 
a  residence  there  for  the  mere  purpose  of  such  implica- 
tion.—i?^/.  V  MyoU,  Q.B.  424.-82  L.  J.  N.  8.  Q.  B. 
152;  M.  C.  138;  7  L.  T.  N.  S.  Q.  B.  786. 

BAWDY  HOUSE.— See  Criminal  LAW,  8. 

BEER:— 

To  be  drunk  upon  the  premises,  Evidenoe  of. — See 
Justices,  4. 

— Housekeeper  supplying  bread  and  cheese  is  enti- 
tled to  a  wine  licence. — See  Refreshment  Houses. 

BETTING:— 

Money  paid  on  lost  bets. — Bon-ie  v.  Bristonre. — 1 
N.  R.  85. 

BILLS    OF    EXCHANGE.— See   Bankruptcy,   5,  29; 
Cheque;  Pbomisort  Note. 

1.  Action  on  promissory  note  —  By  whom — Vncer- 
taintg  of  payee—B  4*  4  Ann.  e,  9. — The  three  payees 
may  maintain  an  action  on  the  following  promlssoiy 
note: — "  On  demand,  I  promlBe  to  pay  J.  W.,  T.  S.,  and 
D.  M.,  or  the  major  part  of  them,  £100.'' — Watson 
V.  Evans,  32  L.  J.  N.  S.  Ex.  137. 

2.  Bankruptcy  not  provable. — See  Bakkruptct,  5. 

3.  Given  by  bankrupt — When  Toid  ah  initio. — See 
Bankruptcy,  29. 

4.  Pi'omissory  note — Payable  on  demand — Memoran' 
dum  on  batk  of  the  note — JBartending  time  for  payment. 
Effect  of — Statute  qf  Limitations. — ^A  promissory  note 
was  given  more  than  six  years  before  action,  witii  a 
memorandum,  endorsed  on  the  back,  by  the  pi^ees,  to 
the  effect  that  they  undertook  that  no  demand  should 
be  made  for  payment  during  the  life  of  the  maker. 
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An  action  being  brought  within  six  years  after  the 
death  of  the  maker  against  his  executor,  he  pleaded 
the  Statute  of  Limitations. 

Held,  that  the  plaintifiEs  were  entitied  to  reooyer,  if 
not  upon  the  note  itself,  at  all  events  on  a  special  count 
setting  forth  the  effect  of  the  arrangement. —  Watkifis 
V.  Fi^g  (Executor J,  q.b.  258. 

6.  Acceptance  by  one  partner, —  Wiseman  v.  Euston, 
—8  L.  T.  N.  S.  C.  P.  657. 

6.  Acceptance  by  one  partner  in  name  of  firm 
for  his  separate  debt — Badge  of  fraud — Onus  proband! 
— ^If  a  partner  in  a  firm  give  an  acceptance  in  the 
name  of  the  firm  in  satisfaction  of  his  own  sepa- 
rate liability,  the  presumption  is  that  he  uses  the  name 
of  his  firm  without  authority,  and  it  is  incumbent  on 
the  person  who  takes  such  acceptance  to  show  that  the 
authority  existed. — Leverson  y.  Lane  and  Sterne,  c.P. 
74.-32  L.  J.  C.  B.  10;  18  C.B.  N.  S.  22G;  9  Jur.  N.  S. 
670;  7L.T.N.S.Q.B,826. 

7.  Accommodation  bill — Part  payment  to  indorsee 
by  drawer — Action  against  acceptor — Jicdnction  of  da- 
mages, — Although  part  payment  to  the  indorsee  by  the 
drawer  of  a  bill  of  exchange  is,  in  general,  no  answer 
to  an  action  by  the  indorsee  against  the  acceptor  for 
the  whole  sum,  yet  in  the  case  of  •an  accommodation 
bill,  or  (where  tiie  bill  is  not  an  accommodation  bill), 
where  the  state  of  accounts  between  the  acceptor  and 
drawer  is  such  that  the  drawer  is  really  the  debtor 
of  the  acceptor,  such  part  payment  by  the  drawer  shall 
be  taken  in  reduction  of  damages,  and  if  sufficient 
mon^  be  paid  into  court  to  cover  the  damages  so 
reduced,  the  defendant  shall  succeed. — Cook  and  Ano- 
ther V.  Lifter,  C.P.  369.— 13  C.  B.  N.  S.  643  665;  32  L.  J. 
N.  S.  C. P.  121 ;  7  L.  T.N.  S.  C.  P.  713. 

8.  Collateral  security — Non-presentment, — ^The  de- 
fendant was  indebted  to  the  plaintiff,  and  gave  him  a 
bill  of  exchange,  accepted  by  A.,  as  collateral  security, 
which  the  plaintiff  failed  to  present  at  maturity,  and 
omitted  to  give  notice  of  dishonour.  The  acceptor  of 
the  bill  became  bankrupt,  whereupon  the  plaintiff  sued 
the  defendant  upon  the  bill  and  for  goods  sold.  The 
defendant  pleaded  that  he  indorsed  and  delivered 
to  the  plaintiff,  and  the  plaintiff  received  from  him, 
for  and  on  account  of  the  debt  and  causes  of  action, 
the  said  bill  of  exchange. 

Held,  that  the  plea  was  an  answer  to  the  action,  as 
the  plaintiff  by  his  own  laches  barred  the  defendant's 
right  to  recover  upon  the  bill. — Peacock  v.  Pursell,  c.P. 
834.-8  L.  T.  N.  S.  C.  P.  636. 

9.  Dishonour,  notice  of— Waiver, — ^A  promise  made 
by  the  acceptor  to  pay  a  bill  after  it  has  become  due 
and  dishonoured,  is  evidence  from  which  a  jury  may 
infer  either  notice  or  waiver  of  notice,  and  that,  although 
the  jury  find  that,  in  fact,  there  was  no  notice. — Woods 
T.  Bean,  22.-3  B.  k  S.  101;  32  L.  J.  N.  S.  Q.  B.  1;  7 
L.T.  N.  S.  Q.  B.  561. 

10.  Notice  of  dishonour — Presentment, — Corderoyy, 
Calverty  1  N.  E,  30. 

11.  Foreign  bills — Drawn  in*' sets" — Loss  of  first 
**sH"— Liability  of  indorser,--Wien  a  foreign  bill  is 
drawn  in  sets  in  the  usual  way,  and  the  first  '^  set "  is 
lost  by  the  holder,  he  cannot  sue  a  prior  indorser  who 
neither  indorsed  to  him  nor  has  the  other  sets  in  his 
possession,  although  he  may  be  entitied  to  recover  them 
from  any  party  who  has  possession  of  them;  and 

Semble,  that  any  remedy  he  may  have,  if  any,  is 
against  his  own  immediate  indorser. — Pinard  v.  JS^ock- 
fnan,Q.B,  260.— 32  L.  J.  N.  S.Q.  B.  82;  9  Jur.  N.  S.  699; 
7  L.  T.  N.  S.  Q.  B.  626. 

12.  Fraudulent  misapplication — Cheque, —  Where  a 
post-dated  cheque  payable  to  G.'s  order,  and  stamped 
with  a  penny  stamp,  passed  to  W.  for  value,  but  with- 
out indorsement,  whidi  was  subeequentiy  obtained:  W. 
had  notice  that  G.  had  fraudulentiy  misapplied  the 
cheque. 


Held,  that  the  instrument  was  a  bill  of  exchange, 
and  as  such  was  property  stamped,  and  that  the  in 
dorsement  of  the  bill  subsequent  to  the  notice  of  fraud 
would  not  date  back  to  the  time  of  delivery  so  as  to 
entitle  the  holder  to  recover  against  the  acceptor. — 
Whistles  V.  Forster,  c.P.  648.-32  L.  J.  N.  S.C.  P.  161; 
8L.  T.  N.  S.  317. 

1 3.  Befence  to — Consideration — A ccommodation — Be- 
nenal. — Defendant  being  indebted  in  a  certain  amount 
gave  his  creditor  acceptances  for  a  larger  amount, 
which  the  creditor  indorsed  to  third  i)arties  for  their 
accommodation,  and  they  indorsed  them  to  the  plain- 
tiffs for  value.  One  of  them  was  dishonoured  and 
twice  renewed,  and  while  the  last  renewal  was  in  the 
plaintiffs'  hands  they  were  parties  to  a  deed  of  arrange- 
with  their  indorsers,  in  wMch  they  covenanted  not  to 
sue  any  of  the  other  parties  on  bills,  upon  which,  as 
between  such  parties  and  their  indorsers,  such  parties 
would  not  be  liable.  Previously  to  the  last  renewal, 
the  defendant  had  paid  the  bills  to  the  amount  he  owed 
the  drawer,  and  the  plaintifffl  then  sued  upon  the  last 
renewal  of  the  bill. 

Held,  that  the  question  was,  not  whether  there  was 
value  for  the  original  acceptance,  but  whether  it  was  a 
bill  on  which,  as  between  the  indorsers  and  the  plain- 
til^  the  indorsers  would  be  liable. — Bailey  v.  Edwards, 
Q.B.  266. 

14.  Befence  to  —  Buress  or  threat  —  Pleading  and 
proof, — On  an  action  on  a  bill  of  exchange,  the  de- 
fence being  that  the  acceptor  was  threatened  by  the 
drawer,  that  if  it  were  not  given  he  would  make  a 
criminal  charge. 

Held,  that  unless  the  bill  was  obtained  solely  by  rea- 
son of  such  threat,  it  would  be  no  defence. 

In  moving  for  a  new  trial  in  a  case  tried  before  the 
sheriff  or  secondary,  his  notes  should  be  produced. — 
Thompson  v.  Holland,  Q.B.  260. 

16.  Befence  to — Frauduletit  Braming — Notice  of 
fraud — Onus  of  proof — Evidence. — ^The  plaintiff  having, 
without  inquiry,  and  at  a  heavy  discount,  taken  a  bill 
drawn  by  a  partner  in  fraud  of  the  firm,  &om  a  person 
who  had  taken  it  from  the  fraudulent  drawer  with 
knowledge  of  the  fraud;  the  bill  having  upon  it  a 
name  which  made  it  perfectiy  good. 

Held,  that  these  facts  were  evidence  on  which  the 
jury  might  presume  that  the  plaintiff  took  the  bill 
mala  fide.— -Bailey  v.  Be  Fries,  Q.B.,  376. 

16.  Drawing  and  indorsing  in  name  of  dead  or  non- 
existing  person — Beclaration — Traverse  of  indorsement 
— Befence — Consideration — Belivery  of  goods  belonging 
to  intestate — Taking  out  administration — Estoppel, — 
Goods,  the  property  of  an  intestate,  were  delivered  to  the 
defendant  by  a  brother  of  the  deceased,  who  assumed  to 
have  possession  of  them,  and  the  defendant  accepted  a 
bill  for  the  price,  drawn  in  his  presence  and  with  his 
assent,  and  at  the  desire  of  the  brother  in  the  name  of 
the  deceased,  and,  at  the  same  time,  indorsed  in  that 
name  to  the  brother,  and  delivered  to  him.  The 
brother's  executor  sued  the  defendant  on  the  bill,  which 
was  described  in  the  declaration  not  as  drawn  by  the 
brother  in  the  name  of  the  deceased,  but  as  drawn  and 
indorsed  by  the  deceased;  and  the  defendant  denied 
the  indorsement  so  alleged. 

Held,  that  he  could  not  be  allowed  to  deny  it;  and 
that,  even  although  the  plaintiff  had  joined  issue  on 
the  traverse,  the  plaintiff  was  entitied  to  the  verdict 
thereon. 

Held,  also,  there  was  good  consideration,  and  that 
the  plaintiff  was  entitied  to  recover. — AshpUel,  Ex- 
ecutor of  Peto  V.  Bryan,  Q.B.,  279. — 9  Jur.  N.  S.  791; 
32  L.  J.  N.  S.  91 ;  7  L.  T.  N.  S.  707. 

17.  Pleading — Equitable  defence — Suspension  of  right 
of  action. — ^Where  a  promissory  note  had  been  given 
lor  an  old  debt,  on  an  agreement  or  understanding  that 
payment  should  not  be  required  without  '*  ample 
notice,"  and  nearly  four  months'  notice  was  given  to 
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pay,  but  about  a  month  before  the  expiration  of  that 
time  the  action  was  brought. 

Held,  that  there  was  no  defence  on  either  legal  or 
equitable  grounds,  the  plea  showing  no  consideration, 
80  that  the  agreement  could  not  be  enforced  in  equity; 
and  as  an  agreement  to  8usi)end  the  right  of  action,  if 
enforced  at  law,  would  destroy  the  right  of  action, 
equity  would  not  interfere  to  give  it  that  effect. — 
Ofvens  y.  Plzcy,  q.b.  21.— 7  L.  T.  N.  S.  350. 

18.  Promissovy  note  —  Pledge. — Declaration  on  a 
promissory  note  made  by  defendant  and  delivered  to 
P.  M.,  who  endorsed  it  to  plaintiffs. 

Plea — ^that  the  defendant  endorsed  the  note  to  P.  M., 
as  the  manager  of  the  plaintiffs'  association,  on  an  ad- 
ranoe  by  him  as  such  manager  to  defendant,  and  the 
defendant  deposited  the  said  note  with  certain  wine 
warrants,  as  securities  for  the  repayment  of  the  ad- 
vance; and  it  was  expressly  a^frced  between  the  par- 
ties that  the  wine  warrants  should  be  re-deUvered  to 
the  defendant  on  the  repayment  of  the  sum  advanced, 
and  that  the  defendant  was  ready  and  willing  to  pay 
the  said  sum  on  re-delivery  of  the  wine  warrants;  but 
the  plaintiffs  had  always  refused  to  re-deliver  the 
same. 

Held  (on  demurrer),  that  the  plea  was  bad. — Xa- 
ilonal  Assurance  Association  v.  Stoyy  Q.B.,  959. 

19.  Sheriffs*  Court ^Lost  lUftc — Costs — Comnwn  Law 
Procedure  Act,  1843,  s.  87 — London  Small  Debts  Rr- 
tension  Act,  s.  122. — In  an  aotion  upon  a  promissory 
note  for  a  sum  under  £20,  payable  to  bearer  upon  de- 
mand, the  defendant  among  other  pleas  pleaded  the 
loss  of  the  instrument.  The  plaintiff  obtained  a 
judge's  order  under  the  87th  section  of  the  Common 
Law  Procedure  Act,  1854,  ordering  that  upon  an  in- 
demnity being  given  to  the  defendants,  the  loss  of  the 
instrument  should  not  be  set  up  as  a  defence,  upon 
which  the  defendants,  by  leave  of  a  judge,  withdrew 
their  pleas,  and  paid  the  sum  claimed  into  court.  The 
cause  of  aotion  having  arisen  within  the  jurisdiction  of 
the  Sheriff's  Court- 
Held  {duhitante,  Martin,  B.),  that  the  plaintiff  was  not 

entitled  to  the  costs  of  the  action  under  the  122nd 
section  of  the  London  Small  Debts  Extension  Act  (15 
k  16  Vict.  c.  Ixxvii,  local  and  personal),  as  being 
brought  for  a  cause,  for  which  no  plaint  could  have 
been  entered  in  the  Sheriff's  Court;  because,  although, 
by  reason  of  the  Common  Law  Procedure  Act  not 
applying  to  that  court,  the  loss  of  the  note  might  have 
been  auocessfnlly  set  up  as  a  defence,  the  cause  was 
One  over  which  that  Court  had  jurisdiction,  and  for 
which  a  plaint  might  have  been  entered  within  the 
meaning  of  the  Act. — Xohle  v.  The  Governor  and  Com- 
pany  of  the  Bank  of  JJ/iyland,  EX.  916.— 9  Jur.  N.  S.778. 

BILLS    OF    COSTS.  — See  Attorney;    Bankruptcy; 
Costs;  County  Court;  Practice. 

BILL  OF  LADING.— See  Shipping,  2, 3;  Contract,  17. 

BILL  OF  SALE.— See  Bankruptcy,  12,  Uj  Shippinw, 
1,  8;  Practice,  8. 

1.  IHrnt  is — Vendor — Vendee — Apparent  jfossession 
—Bills  of  Srile  Art,  17  4-18  Vict.  c.  86,  s.  7—Iiegi,^- 
tration. — By  the  Bills  of  Sale  Act,  c.  86,  8.  7,  it  is  pro- 
vided that  the  expression  "  bill  of  sale  "  shaU  include 
bills  of  sale,  assignments,  transfers,  declarations  of 
trust  without  transfer,  and  other  assurances  of  personal 
chattels. 

The  plaintiff  entered  into  an  agreement  in  writing 
^th  E.  for  the  purchase  of  some  timber.  The  timber 
was  placed  partly  on  a  public  wharf,  and  notice  was 
given  to  the  wharfinger,  and  partly  on  a  private  wharf 
occupied  by  E.,  and  adjoining  E.'s  house;  and  it  was 
part  of  the  agreement  that  the  plaintiff  should  have 
the  use  of  the  house  of  E.,  and  should  purchase  the 
furniture  in  the  house.  The  furniture  and  timber 
were  paid  for,  and  the  key  of  the  private  Wharf  was 


delivered  to  the  plaintiff,  and  the  plaintiff  went  fnb 
possession  of  the  house  and  furniture. 

Held,  that  the  agreement  between  the  plaintift  aai 
E.  did  not  require  registration  as  a  bill  of  sale. — Onp 
v.  Ecerard,  EX.  702.— 8  L.  T.  K.  S.  3C3. 

2.  Jlistahe  as  to  sum  intended  to  he  secured — Ahsejk". 
of  fraud. — The  insertion  in  a  bill  of  sale  knowingly  cf 
a  wrong  sum  does  not  necessarily  invalidate  the  secu- 
rity as  against  creditors,  if  it  be  done  irithout  fraiid, 
and  with  the  intention  of  making  the  secmitj  avail- 
able only  to  the  extent  of  the  sum  actually  due.— 
Biddulph  r.  Goold,  q.b.  882. 

3.  Clerical  error — Amen4me7it  —\1  and  \9  T7r.r86.— 
The  original  bill  of  sale,  as  well  as  the  copy  filed  under 
the  statute,  stated  in  the  recital  that  the  considepati^ 
was  £lOO,  and  in  the  operative  part  by  mistake  dllO). 

Held,  a  mere  clerical  error  which  was  amendable.— 
Elliott  V.  Freenan.—!  L.  T.  N.  S.  C.  B.  715. 

4.  Trespass  —  Bill  of  sale  —  Dfault  in  payvi'-rt 
*^  immediatehj  on  denmyid^*  —  Delirery  cf  drmini— 
Authority  to  receive  m^ney. — A  covenant  in  a  bill  of 
sale  to  pay  the  money  "  immediately  on  demand " 
thereof  in  writiug,  &c.,  with  a  condition  for  seiinre 
and  sale  on  default,  must  be  construed  recLSon  ably,  with 
reference  to  the 'time  necessary  for  the  debtor,  either 
to  get  the  money  (supposing  he  has  it  ready)  at  a 
banker's  or  some  place  of  deposit,  or  to  satisfy  himself 
reasonably  of  the  authority  of  the  party  making  ^ 
demand ;  and  where  the  demand  in  writing,  rignei 
by  attorneys  who  had  authority  to  receive  the  motiej, 
was  delivered  by  a  bailiff  who  bore  no  proof  tbtt  he 
had  such  authority,  and  did  not  even  ask  for  &e 
money,  but  seized  instantcr, 

Held,  that  the  seizure  was  wrongful,  and  tiiafc  tres- 
pass lay ;  but 

QucprCy  as  to  the  damages  ;  and 

SemblCy  that  if  there  was  no  sale  before  the  time 
when  a  seizure  would  have  been  rightful,  the  da9uq<-f 
might  be  nominal. — Ibms  v.  Wilton,  117. — 32  L.  J.  2*.  -"^ 
Q.  B.  33  ;  9  Jur.  N.  S.  Q.  B.  403  ;  7  L.  T.  N.  8.  Q.  B. 
421. 

5.  Default  in  payment  **  immediately  on  demand^— 
Condition  for  seizure  and  sale — Trespass — Damage— 
JVoti^e  to  pay — Reasonable  notice. — On  a  bill  of  «!* 
with  covenant  for  payment  of  the  money  at  a  distant 
day  "or  at  such  other  day  or  time"  as  the  credit^ff, 
the  assignee,  might  appoint  by  notice  in  writing, 

Held,  that  reasonable  notice  was  required  ;  and  tt^ 
assignee  having  made  a  demand  of  payment  in  haU- 
an-hour,  and  in  default  of  payment  seieed  and  sold. 
Held,  that  he  was  liable  in  trespass  ;  but 
Held,  also,  that  the  damage  must  be  ^timatcd  frith 
reference   to  the  probability  of  the  debtor's  hating 
been  able  to  obtain  the  money,  had  reasonable  notice 
been  given. — Briyhtlcyy.  Norton,  Q.B.   167.— 82  L  J 
N.  S.  Q.  B.  38  ;    9  Jur.  N.  S.  Q.  B.  495  ;   7  L.  T.  H.  S. 
Q.  B.  422. 

C.  Description  of  attesting  witness — Time  for  jUif^f 
—17  ^-18  net.  c.  36.— The  occupation  of  an  attcstiu? 
witness  to  a  bill  of  sale  was  correctly  described  in  tb^ 
attestation  clause,  but  was  omitted  in  his  affidavit, 
which  was  filed  with  a  copy  of  the  bill  of  sale  annexed, 
and  which  contained  the  words  "  my  residence  and  oc- 
cupation hereinbefore  set  forth  is  the  true  description 
of  my  residence  and  occupation."  After  the  filing  of 
the  copy  of  the  bill  of  sale  and  affidavit,  and  withia 
twenty-one  days  from  the  execution  of  the  bill  of  aak- 
the  sheriff  seized  the  goods  in  question  under  a  /f.  /^  • 
at  the  suit  of  the  defendants. 

Held,  that  assuming  the  description  in  the  affidATit 
to  be  defective,  the  bill  of  sale  was  not  invalid  npon 
that  account,  on  the  authority  of  Marples  v.  Haiilfjf' 
9  W.  R.  334, 30  L.  J.  Q.  B.  92;  twenty-one  days  from  tie 
execution  of  the  bill  of  sale  not  having  elapsed  at  the 
time  of  the  seizure  by  the  sheriff. 

And  (per  Pollock,  C.B.)  that  there  was  a  sufflcleot 
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afSdarifc  of  the  oocapation  of  the  attesting  ^tness  hy 
reference  to  the  description  in  the  bill  of  sale  annexed. 
—Banbury  r.  WhitCyEiL  785.-8  L.T.N.  S.  608. 

7.  Deseript'wn — Gentlemnn. — Grai/  r.  .Tbwf*,  1 W.  R. 
281. 

8.  Registrat'wn — Improper  stamp — 17  ij*  18  T7cf. 
r.  36—24  tj-  26  M^t.  c.  91,  8.  84.— The  registration  of  a 
bill  of  sale  with  an  insufficient  stamp  is  not  void,  but 
the  defect  may  be  afterwards  remedied  by  payment  of 
the  deficiency,  and  the  penalty  required  by  statute. — 
Bellamy  v.  Smtll,  Q.B.  800.— 7  L.  T.  X.  S.  Q.  B.  2G9;  8 
L.T.Q.  B.X.8.634. 

9.  Affidavit  entitled  in  QnecnU  Bench^  bvt  sworn 
before  a  com-viianicner  of  the  Exchequer — Defect  or  error 
in  jnrat  amended — Omnia  rite  esse  acta. — ^The  affi- 
davit of  the  execution  of  a  bill  of  sale  was  entitled 
in  the  Queen's  Bench,  and  the  jurat  stated  that  it  was 
sworn  before  a  commissioner  of  the  Exchequer. 

Held,  that  it  was  ft  mistake  that  was  amendable,  and 
did  not  invalidate  the  bill  of  sale,  it  not  appearing 
that  the  commis-sioner  was  not  empowered  to  take 
affidavits  in  the  Queen's  Bench;  and  that  as  the  proper 
officer  filed  the  bill,  the  Court  would  presume  omnia 
rite  esse  acta,  that  such  amendment  ought,  when 
necessary,  to  be  mside  utres  mayls  valeat  quem  pareat. 
—Cheney  v.  Coristors.—\^  0.  B.  634;  82  L.J.N.  S. 
C.  P.  116;  7  L.  T.  N.  S.  C.  B.  680. 

BLEACHING:— 

Factory  Acts. — See  Justices,  15 — 17. 

BOND. — See  Administration, 

Given  by  administrator  in  Probate  Court;  cffeOt  of — 
condition  of;  validity  o|;  breach;  wasting  assets;  right 
of  action  for  benefit  of  particular  creditor. — See  Ad- 
ministration. 

1.  Default  in  payment  of  instalments;  penalty; 
fraction  of  a  pound. — See  LoAN  Society. 

BOATS:— 

Right  to  let  boats  for  hire  on  a  oanaL — See  In- 
corporeal Hbrbditament. 

BOOK  DEBTS:— 

Bills  of  exchange  toe  not  when.— See  Bankruptcy, 
5,  6. 

BOOTHS,  MOVEABLE.— See  Theatre;  Justices,  44. 

BOROUGH  VOTE.— See  Reqistration  Cases,  2,  8. 

BOUGHT  AKD  SOLD  NOTES:— 

From  two  sellers,  and  from  same  buyer — two  sold 
notes  and  one  bought  note. — See  Frauds,  Statute 

OF,  3. 

BRICK  MAKING:— 

11  4'  12  Viet.  c.  G3.  s.  (Si— Noxious  or  off  en- 
sive  business f  trade,  or  manufacture. — Brick-making 
is  not  necessarily  a  noxious  or  offensive  busi- 
ness, trade,  or  manufacture  within  section  64  of  the 
11  &  12  Vict.  c.  G3.—The  Wanstead  Local  Board  of 
Health  (^Appellants))  v.  Hill  (Respondent),  C.P.  868. — 
13  C.  B.  N.  8.  479;  32  L.  J.  N.  S.  M.  0.  185;  C.  P. 
158;  7  L.  T.  N.  S.  C.  B.  744.— See  Banford  v.  Tumley, 
10  W.  R.  803;  9  Jur.  N.  S.  Exch.  877;  Cavey  v.  Led- 
bitter,  13  C.  B.  N.  S.  470;  9  Jur.  798;  32  L.  J.  N.  S. 
Q.B.  104. 

BRIDGE:— 

1.  Lighting — Tranifer  of  duty  of  vestry  of  pari^h-^ 
Metropolis  Local  Management  Act  (18  <J'  19  Met.  e. 
120),  w.  90,  180,  250.— Vanxhall  Bridge  was  built 
under  and  subject  to  the  provisions  of  49  Geo.  3, 
o.  cxlii.  The  46th  section  empowers  the  Bridge  Com- 
pany to  make  roads,  amongst  others  one  from  the  foot 
of  the  bridge  to  the  turnpike  road  leading  to  and  near 
Yauxhall  turnpike,  in  the  parish  of  Lambeth.  The 
118th  section  required  the  company  to  put  up  lamp 
posts  and  lamps  for  lighting  the  bridge  upon  the  sides 
6f  it,  and  also  along  the  sides  of  the  said  road.  The 
company  had  the  power  to  levy  toUs,  to  be  sppli«d  to 


keeping  the  bridge  and  road  lighted,  and  they  were 
made  liable  to  be  indicted  if  they  failed  in  doing  eo. 
B)^  section  120  half  of  the  bridge  which  adjoins  Surrey 
is  to  be  deemed  part  of  the  parish  of  St.  Mary,  Lambeth. 
By  the  9  k  10  Vict.  c.  oocl.,  certain  commissioners  were 
empowered  to  keep  the  said  road  properly  lighted  to 
the  middle  of  Yauxhall  Bridge,  and  the  lamps  and 
lamp  posts,  present  and  future,  were  vested  in  them. 
Held,  that  the  obligation  to  light  the  bridge  was 
transferred  from  the  oommissioners  to  the  vestry  of 
Lambeth  by  sections  90,  130,  and  250  of  the  18  k  19 
Vict  0. 120  (Metropolis  Local  Management  Act). — Beg, 
on  the  prosceirtion  of  the  Vanxhall  Bridge  Chmpany  v. 
Vestry  of  Lambeth,  Q.B. — 9  Jur.  N.  S.  48. 

2.  Non-repair  of — Conricti&n  of  railway  company. — 
Justices  convicted  a  railway  company  for  not  repairing 
a  bridge.  Upon  appeal  against  the  conviction,  the 
Court  held  that  the  65th  and  1-15  subsequent  sections 
of  the  Railway  Clauses  Act  (8  Vict.  c.  20)  were  incor- 
porated in  the  private  Act,  and  that  the  justices  were 
right  in  convicting  under  them. — Bristol  and  Exeter 
Railway  Chmpany  v.  Tu4*her,  7  L.  T.  N.  S.  C.  B.  465;  13 
C.  B.  N.  S.  207. 

BRIEFS:— 

Costs  of  copying  into,  evidence  taken  before  a  coro- 
ner.— See  Costs,  8. 

BRITISH  SUBJECT:— 

Action  by,  against  anotiier  for  assault  in  a  foreign 
state. — See  Assault,  6. 

BROKER.— See  JoixT  Stock  CoMPAmr,  4,  5. 

1 .  Employment  of,  to  sell — Selling  under  value — Duty 
to  value — Ihte  diligettee  and  care. — See  Contract,  14. 

2.  Forgery  by,  oftranrfer  of  shares. — See  JoiKT  Stock 
Company,  5. 

8.  Plaintiff  entrusted  a  stock  broker  with  share  cer- 
tificates for  speculation.  He  pledged  them  with  his 
bankers  as  security  for  his  own  private  debt,  they  not 
knowing  whose  property  they  were.  On  the  broker's 
1i)ankruptcy  the  plaintiff  sued  the  bankers.  They  pleaded 
that  the  certificates  were  goods  within  the  Factors 
Act. 

Held,  that  they  were  not. — See  Detinue. 

4.  Contract  by  broker — Liability  of  broker  for  his 
undisclosed  principal's  fraud. — K  a  broker  sell  stock, 
shares,  or  debentures  for  an  undisclosed  principal,  and 
sign  the  sold  note  as  though  he  were  the  real  principal 
himself,  he  is  responsible  for  any  loss  sustained  by  the 
purchaser  through  the  fraud  of  such  undisclosed  prin- 
cipal, although  the  purchaser  may  have  been  aware 
that  he  was  buying  of  one  who  was  dealing  as  a  broker 
only. — Royal  Exeliange  Insurance  Company  v.  Moore 
Q.B.  692.-8  L.  T.  N.  S.  242. 

BUILDING:— 

Notice  of  intention  to  commence. — See  Notice,  7. 

BUILDING  CONTRACT.— See  Contract,  C;  Pleading. 
2;  Shipping,  />. 

Certificate  that  works  were  carried  out  to  ftrohi- 
teot*s  satisfaction  need  not  be  in  Writing. — Bee  Con- 
tract, 6. 

BUILDING  SOCIETY.— See  Criminal  Law,  4. 

ETidence  of  employment  of  secretary  to  receive  money 
as  servant. — See  Criminal  Law,  4. 

BURGESS.— See  Corporation,  (Municipal),  3. 

BURIAL  ACTS:— 

16  «J-  IG  Viet.  c.  85—16  ^'.17  Vict,  e,  184—18  4"  19 
Vict.  c.  128 — Burial  boards — Separate  parishes — One 
for  purposes  of  Act — Apportionment  of  expenses — Mow 
rateable  for  —  Mortgage. — Amersham  parish  adjoins 
Coleshill.  The  two  constitute^  for  all  eoclesiastical 
purposes,  one;  they  have  one  church  only  for  their 
joint  nse,  and  one  burial  ground  for  both  places,  fiich 
of  these  places  separately  maintains  its  own  poor^  ap- 
points its  own  overseers,  surveyors  of  highways,  as- 
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sessors  of  taxes  and  constables,  and  makes  out  its  own 
jury  list  and  list  of  voters.  The  ratepayers  of  both 
places  have  been  accustomed  to  meet  in  one  vestry,  and 
transact  all  business  usually  transacted  at  a  vestry,  ex- 
cepting the  said  separate  matters  respecting  which  the 
ratepayers  of  both  places  have  met  separately.  The 
joint  burial  grounds  having  been  closed  by  an  order  in 
council,  the  vestry  of  both  places  resolved  that  a  burial 
ground  should  be  provided  under  the  Burial  Acts,  and 
did,  in  fact,  appoint  a  burial  board,  who  borrowed  the 
money  required  for  providing,  laying  out,  and  enclosing 
the  burial  ground,  and  charged  ^e  future  rates  of  the 
said  parish  of  Amersham  with  the  payment  of  such 
money  and  interest  thereon.  The  said  board  required 
a  sum  of  money  for  defraying  the  expenses  incurred  in 
carrying  the  act  into  execution,  to  pay  the  interest  on 
the  amount  borrowed,  and  to  provide  a  sinking  fund 
for  paying  off  the  principal  debt.  They  made  an  order 
on  the  overseers  for  the  relief  of  the  poor  of  ColeshiU 
to  pay  the  sums  ascertained  by  apportionment  to  be 
due  from  them  in  respect  thereof. 

Held,  that  the  case  fell  within  the  18  &  19  Vict.  c. 
128,  s.  11,  and  that  the  burial  board  was  regularly  con- 
stituted. 

2ndly,  as  to  the  mode  of  taxation.  There  is  not  to 
be  one  proportion  fixed  for  ever,  according  to  the  agree- 
ment of  the  parties,  but  the  expenses  are  to  be  borne 
by  the  several  parishes  or  places,  and  shall  be  appor- 
tioned among  them  by  the  board  in  proportion  to  the 
value  of  the  property  in  such  several  parishes  or  places 
as  rated,  from  time  to  time,  to  the  relief  of  the  poor. — 
Reg.  on  Prottecut'wn  of  Burial  Board  of  the  parish  of 
Amertliam  v.  ColeshiU  orei'seerSy  9  Jur.  N.  S.  Q.  B.  226. 

CABMAN:— 

If  two  persons  ride  in  a  cab  with  a  child  under  ten 
years  of  age,  the  cabman  may  charge  6d.  for  the  child. 
— See  Justices,  2G. 

CALENDAR  MONTH.— See  Notice,  8, 

CALLS. — See  Joint  Stock  Company;  Pleading,  11  (a). 

Power  to  make. — Sec  Joint  Stock  Company,  7,  8. 

Plea  to  an  action  for  calls,  that  the  proposed  capital 
wa?  never  raised,  nor  the  proposed  number  of  shares 
subscribed  for,  and  that  the  defendant  never  consented 
to  the  company  commencing  business,  the  shares  sold 
being  too  small. 

Held  bad  on  demurrer. — See  Joint  Stock  Company, 
6. 

When  not  a  debt  on  company. — See  Joint  Stock 
Company,  9. 

Set-off  by  contributory  to  action  for. — See  Joint 
Stock  Company,  7,  8. 

CANAL.— See  Incorporeal  Hereditament;  Boats. 

1.  Obligation  of  proprietors  to  fence  and  protect. — 
See  Negligence,  10. 

2.  Action  against  for  negligently  keeping  their 
sluices. — See  Negligence,  1. 

CAPIAS, — See  Arrest;  Bankruptcy. 

CARGO:— 

Of  ship  unloaded  at  charterer's  expense.-^See  Ship- 
ping, 12. 
CARRIER. — Sec  Railway  Company,  3. 

1.  Receipt  of  Ooodi — Declaration  qf  value  "^Ih^ 
creased  charge — Demand  qf  when  tender  not  required — 
11  Geo.  4,  and  1  Will.  4,  c.  68.— If  the  servant  of  the 
owner  of  goods  declared  their  value  and  nature  under 
the  above  statute,  and  the  carrier  received  them 
without  demanding  the  increased  charge,  the  person 
delivering  them  is  not  bound  to  tender  the  incxeased 
charge,  but  the  carrier  must  demand  it  whether  the 
goods  are  delivered  at  a  receiving  house  or  to  a  servant 
sent  to  receive  them,  and  if  no  such  demand  is  made, 
the  carrier  is  liable  for  the  loss  of  or  injury  to  the 
goods,  although  the  increased  charge  has  not  been 
paid. — Great  Northern  RaUteay  Company^  -^ppf't  ▼. 
Behrent,  Resp.,  7  H.  &  N.  950;  8  L.  T.  N.  S.  Ex.  828. 


2.  Railway  company — Ordinary  practice  as  to  route 
hy  which  goods  are  carried — Unreasonable  delay. — 
Where  no  time  is  fixed  by  the  contract  between  tho 
parties,  the  obligation  of  a  carrier  is  to  cany  goods 
delivered  to  him  within  a  reasonable  time,  and  if  there 
is  an  unreasonable  delay  he  cannot  relieve  himself 
from  liability  by  showing  that  the  goods  were  carried 
according  to  his  ordinary  practice,  and  by  his  accus- 
tomed route.— //a2f«  v.  TJie  London  and  North  Western 
Railway  Company ^  Q.B.  856;  8  L.  T.  N.  S.  421. 

CASE:— 

Transmission  of  within  three  days  for  justices.—  See 
Appeal;  Practice,  24. 

CATTLE:— 

Meaning  of  turning  loose  within  Metropolitan  Police 
Acts. — See  Justices,  9. 
Exemption  from  tolL — See  Tolls,  6. 

CHANCEL  OF  THE  CHURCH  :— 

Right  to  possession  of. — See  Ecclesiastical  Law. 

CENTRAL   CRIMINAL   COURT:— 

Removal  of  indictment  to,  for  trial — See  CbimIKAL 
Law,  21. 

CERTIFICATE.— See  Costs,  6, 10;  County  Coubt. 

That  works  carried  out  to  architect's  satisfaction 
need  not  be  in  writing. — See  Contract,  6. 

Of  Railway  Stock;  not  goods  within  Factors  Act 
— See  Detinue;  Factob. 

SCHOOTiMASTER.— See  Justices,  16. 

CERTIORARI.— See  Justices,  18. 

1.  Order  of  revising  barrister  for  the  payment  of 
costs — Distress  warrant — 6  ^'  7  Vict.  c.  18,  ss.  46,  71. 
— ^This  Court  will  not  issue  a  certiorari  to  bring  up  a 
distress  warrant,  issued  by  two  justices  of  the  peace,  on 
an  order  of  the  revising  barrister  for  the  payment  of 
costs  in  pursuance  of  6  &  7  Yict.  c.  18,  ss.  46,  71,  on 
the  ground  of  want  of  jurisdiction,  after  the  warrant 
has  been  acted  upon. — In  re  John  Bradley t  Esq.,  and 
Otliers,  Justices  of  the  City  of  Gloucester,  q.b.  640. 

2.  Perjury^Vexatious  Indictments  Act'-22  Jf  23 
Vict.  c.  17 — Consent  of  judge  after  trial. — ^Under  that 
statute  the  judge  before  whom  an  action  has  been 
tried  has  jurisdiction,  after  the  trial,  without  summons 
or  affidavit,  to  give  **  his  consent  in  writing,*'  to  a  pro- 
secution for  perjury  committed  on  such  triaL 

And  semble,  that  any  judge  has  the  same  jurisdicHon, 
although  in  the  exercise  of  a  judicial  discretion,  a 
judge  who  has  not  heard  the  case  would  decline  to 
interfere  unless  the  parties  have  been  before  a  magis- 
trate.—^^. V.  Bray,  q.b.  7.-82  L.  J.  N.  S.  M.  C.  11; 
9  C.  C.  C.  215;  7  L.  T.  N.  S.  248. 

CESSIO  BONORUM.— See  Bankbuptcy,  10. 

CHAPLAIN:— 

Union,  removal  of.— See  PoOB,  21. 

CHANGE  OF  NAME.— See  Attobney,  22,  23. 

CHANGE  OF  ATTORNEY  ON  RECORD:— 
Costs. — SeePBACTiCE,  11. 

CHARTER-PARTY.— See  Shipping. 

CHARTERERS:— 

Stevedore. — See  SHIPPING,  7. 

CHEQUE.— See  Obihinal   Law,    11  i    Bills   op  Ex- 

CHAKGE,  9;  MONEY  HAD  AND  RBCEIYED. 

1.  Larceny;  Lost  cheque;  Finding;  Stamped  cheque 
not  a  piece  of  paper. — See  Cbiminal  Law,  11. 

2.  Cheque;  Revocation  of  authority. — Dolman  Y. 
Ihlt,  1  N.  R.  29. 

8.  Ibrgery— 'Alteration  of  signature. — The  drawer  of 
a  cheque  on  a  bank,  whidi  was  duly  honoured,  and 
returned  to  him  by  the  bank,  afterwards  altered  his 
signature  in  order  to  give  it  the  appearance  of  forgery, 
and  to  defraud  the  biuik  and  cause  the  payee  of  the 
cheque  to  be  charged  with  forgery. 
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Held,  that  this  alteration  did  not  constitute  a  forgery.  - 
^BrUain  v.  The  Bank  of  London,  Q.B.  669.-8  L.T.  N.  S.  ■ 


^^.82. 


4.  Post'dated  cheque  payable  to  order — Stamp — Xo^ 
tice  of  fraud — Subsequent  indorsement. — ^Where  a  post- 
dated cheque,  payable  to  6.*8  order,  and  stamped  with 
a  penny  stamp,  passed  to  AV.  for  value,  but  without  in- 
dorsement: and  before  the  indorsement,  which  was  ' 
subsequently  obtained,  W.  had  notice  that  G.  had  frau- 
dulently misapplied  the  cheque,  it  was  Held,  that  the 
instrument  was  a  bill  of  exchange,  and  as  such  was  ' 
properly  stamped  under  the  provisions  of  statutes  55 
Geo.  3,  c.184,  and  16  &  17  Vict.  c.  59,  and  that  the  in- 
dorsement of  the  bill,  subsequently  to  the  notice  of 
fraud,  would  not  date  back  to  the  time  of  delivery,  so 
as  to  entitle  the  holder  to  recover  against  the  acceptor. 
—  Whistles  V.  Forstcr,  c.P.  648. 

5.  Payment  of,  ocer  eounter — Possession  of  payee. — 
A  cheque  payable  to  bearer  was  presented  for  payment 
at  a  bank:  the  cashier  placed  the  money  on  the  coun- 
ter and  went  away.  The  bearer  commenced  counting 
the  money,  and  while  so  doing  the  cashier  returned, 
and  said  the  money  could  not  be  paid,  the  drawer  hav- 
ing overdrawn  his  aooount.  The  bearer  refused  to  re- 
fund the  money.  It  was  thereupon  taken  from  him. 
In  an  action  for  assault  and  trespass  it  was 

Held,  that  the  property  in  the  money  passed  at  the 
time  the  cashier  placed  the  money  on  &e  counter,  and 
therefore  an  action  would  lie. — CJiambers  v.  Miller^ 
c.P.  236.-82  L.  J.  N.  S.  C.  B.  30;  13  C.  B.  N.  8. 
125;  9  Jur.  N.  S.  626;   7  L.  T.  N.  S.  856. 

CHILDBEN. — See  Factory  Acts;  Justices,  14. 

Under  ten  years  of  age,  carried  in  cabs,  te  be  charged 
for  as  one  person.— See  Justices,  26. 

CHUBCH-BATE.— See  Bate. 

CHUBCHWABDENS:— 

1.  Church  building  districts — Right  of  rate-payers  to 
vote  at  elections  of  churchwardens  for  mother  parish — 
G  *J-  7  Ttct.  c.  87,  19  i'  20  net.  c.  104.— The  rate- 
payers of  a  district  parish  established  under  the  Church 
Building  Act,  and  the  New  Parish  Acts,  6  &  7  Vict.  c. 
87,  19  &  20  Vict.  c.  104,  have  a  right  to  vote  at  the 
elections  of  churchwardens  for  the  original  or  mother 
parish. — Peg.  v.  Exeter,  The  Archdeacon  of,  Q.B.  262. — 
nam.  Reg.  v.  Stevens,  32  L.  J.  N.  S.  Q.  B.  90. 

2.  Fees  payable  to  registrar  of  archdeaconry  court 
are  properly  chargeable  upon. — See  Abchdkaconby 
Coubt. 

3.  Parish  law — Churchwardens,  liability  of,  after 
going  out  of  office — Ofsts  of  defending  action  relating  to 
parish  property. — An  action  of  ejectment  having  been 
brought  to  recover  certain  small  tenements  to  which  a 

.  parish  claimed  title,  and  the  defendants  being  poor  per- 
sons, it  was  resolved  at  a  vestry  meeting,  called  for  the 
purpose  that  P.,  should  be  the  parish'attomey,  to  defend 
the  action  or  otherwise.  P.  defended  the  action,  and 
long  after  the  parish  officers  in  office  at  the  time  of  the 
resolution  had  gone  out  of  office,  judgment  was  given 
for  the  plaintiff. 

Held,  upon  an  application  on  the  part  of  the  plaintiff 
against  such  pariah  officers  for  costs,  that  as  they  were 
no  longer  in  office  they  could  not  be  charged. — Field 
V.  Merrison,  B.C.  473. — 7  L.  T.  N.  8.  754. 

CINQUE  P0BT8:— 
Exemption  from  anchorage  dues. — See  Anchorage. 

CLEBK,  EMBEZZLEMENT  AS.— See  Criminal  Law,  5. 

CLIENT. — See  Attorney  and  Cuent. 

COCKFIGHTING.  —  See  Animals,  Cruelty  to;  Jus- 
tices, 7,  8. 

Persons  cannot  be  convicted  of,  unless  it  is  at  a  place 
kept  or  used  for  that  purpose.  —  Morley  v.  Green- 
halgh,  Q.B.  268.-82  L.  J.  N.  S.  M.  C.  93.  Q.  B.  99 ;  9  Jur. 
N.  8.745;  7  L.  T.  N.  S.  625. 


COLLISION  AT  SEA.— See  Shipping,  13. 

1 .  Action  at  common  law  after  judgment  in  rem  in 
the  Admiralty  Court— See  Shipping,  1. 

2.  The  defendant  pleaded  that  a  judgment  in  rem  had 
been  recovered  in  the  Admiralty  Court,  and  that  exe- 
cution had  been  levied  by  the  sale  of  the  defendant's 
vessel  The  damage  done  exceeded  the  sum  realised 
by  the  sale. 

Held,  that  the  plea  was  no  answer  to  the  action. — 
Xelson  V.  Ckfueh,  964.-8  L.  T.  N.  S.  577. 

3.  Admiralty  bond;  Authority  of  ship's  husband  to 
pledge  the  credit  of  a  part  ownar. — See  Shipping. 

COLONIES:— 

The  Court  granted  a  commission  to  examine  witnesses 
at  Quebec,  and  also  a  mandamus  to  hp  used  if  necessary. 
— See  Witness,  4. 

COLONIAL  COUBT.— Nul  tiel  record.— See  Pleading, 
13. 

COLLUSION.— See  Pleading,  2. 

COMMENT  ON  PUBLIC  MATTEB.— Sec  Libel,  3. 

COMMISSION.— See  Pbincipal  and  Agent,  2. 

1.  Agent — Loan  gone  off  because  mortgagor  unable 
to  slufw  good  title — Practice — Point  not  raised  at  trial. 
— Green  v.  Read,  C.B. — 8  L.  T.  N.  8.  83. 

2.  Ship  Broker,  Bight  to.— See  Shipping,  4. 

3.  Principal  and  agent — Sale  of  Land — Commission. 
— An  agreement  containing  a  clause — ^**  B.  doth  hereby 
instruct  A.  to  proceed  fortliwith  to  a  sale  by  public 
auction  or  otherwise  of  "  an  estate,  "  and,  if  the  same 
shall  be  sold,  B.  shall  pay  to  A.  two  and-a-half  per 
cent,  on  the  amount  of  such  sale,  such  commission  to 
cover  all  expenses  of  every  descilption.  In  case  the 
said  estate  shall  not  be  sold,  B.  shall  pay  to  A.  £25,  as 
a  compensation  for  his  trouble  and  expense."  A. 
advertised  the  estote  for  sale  by  auction,  and  put  it  up 
for  sale,  but  it  was  not  sold  then.  B.  wrote  to  A.  to 
withdraw  the  sale  of  the  estote  for  the  present,  as  he 
had  arranged  a  loan  on  it,  being  at  the  time  himself 
in  treaty  with  C.  for  the  sale  of  it,  who  shortly  after- 
wards bought  it.  C.  found  out  about  its  being  for  sale 
through  seeing  the  advertisements,  and  he  attended 
the  auction  and  learnt  from  A.  that  it  was  not  sold. 

Held,  that  A.  was  entitled  to  his  commission  on  the 
purchase-money,  as  the  relation  between  buyer  and 
seller  had  been  brought  about  through  him. —  Green  v. 
Rartlctt,  C.P.  834.-8  L.  T.  N.  S.  503. 

4.  Contract — Loan  of  money — Security — Merchant 
Shipping  Act — "  Legal  mortgage^'*  meaning  of  first 
mortgage. — ^The  plaintiff  on  undertaking  to  negotiate 
for  the  defendant  a  loan  of  money,  received  from  him 
a  memorandum  to  the  effect  that  ho  agreed  to  accept 
through  the  plaintiff  the  loan  of  £7,000  on  the  security 
of  his  steam-ship,  on  his  handing,  amongst  other  things, 
as  security,  a  legal  mortgage  on  his  steam-ship,  and  to 
pay  for  negotiating  the  same  five  per  cent  commission 
on  the  amount.  The  loan  was  negotiated  by  the 
plaintiff,  but  the  lender  refused  to  complete  it  on 
hearing  that  the  ship  was  already  mortg^tged  for  a 
sum  far  exceeding  the  amount  of  the  proposed  loan. 

Held,  that  it  was  for  the  jury  to  say  whether  the 
parties  must  be  taken  to  have  meant  a  first  mortgage, 
and  that  if  so,  and  the  lender  on  that  ground  declined 
to  make  the  advance,  the  plaintiff  was  entitled  to 
commission. — Thompson  v.  Clark,  Q.B.  23. — 7  L.  T.  N. 
8.  Q.  B.  269. 

5.  Commission  in  the  army,  sale  of. — See  Illegality. 

6.  Commission  to  examine  witness. — See  Practice, 
10, 12. 

7.  In  Quebec  and  also  a  mandamus. — See  Witness, 
4. 

8.  Costs  of,  when  witness  recovered,  and  at:  ended 
triaL— See  Costs,  15. 

COMMITMENT:— 

Under  the  Nuisances  Bemoval  Act,  after  a  summary 
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conviction,  in  default  of  defendant's  appearance,  a 
warrant  of  distress  cannot  issue  under  s.  H  without  a 
previous  summons,  under  s.  20.  —  See  Nuisances 
Removal  Act,  1. 

COMMON  LAW  PROCEDURE  ACT.— See  Arbitra- 
tion, 3,  7}  Attachment;  Bill  op  Exchange,  1G; 
Landlord  and  Tenant,  12,  U-,  Practice,  G,  7,  13, 
18,20,21,30,37. 

1.  When  agreement  to  refer  contains  no  express  sti- 
pulation that  the  reference  should  be  made  a  rule  of 
court,  it  is  not  irrevocable  by  the  Common  Law  Pro- 
cedure Act,  1854,  s.  17. — See  Arbitration. 

2.  Action  on  note  payable  to  bearer  upon  demand,  for 
£20.  Plea — loss  of  the  note,  which  was  withdrawn, 
and  the  money  paid  into  court.  Cause  of  action  arose 
within  jurisdiction  of  the  Sheriff's  Court. 

Held,  that  plaintiff  was  not  entitled  to  costs  under 
the  122nd  section  of  15  &  IG  Vict.  c.  Ixxvii.,  as  being 
brought  for  a  cause  for  which  no  plaint  could  have 
been  entered  in  the  Sheriff's  Court. —  See  Bill  op  Ex- 
change, 10. 

3.  Attachment  against  attorney  for  disobedience  of 
an  order  of  judge  requiring  the  residence  of  plaintiff  to 
be  given  to  defendant. — See  Practice,  6. 

4.  Judgment  creditor  having  arrested  his  debtor  on  a 
ca.  sa.y  he  filed  a  petition  in  bankruptcy,  and  obtained 
a  discharge. 

Held,  that  the  former  might  attach  the  debts  of  the 
latter  in  the  hands  of  a  third  party,  under  the  Garnishee 
clause  in  the  Common  Law  Procedure  Act. — Sec  Bank- 
ruptcy, 29. 

COMMON  NUISANCE.— See  Criminal  Law,  3. 

COMMUTATION.— Bee  Tithes. 

COMPENSATION.  —  See  Lands  Clauses  Act,  1,  2; 
Mines,  2;  Negligence,  1;  Railway,  4,  6,  8. 

1.  Injury  occasioned  by  construction  of  sewers;  dis- 
turbance of  strata;  abstraction  of  water  from  spring 
feeding  a  pond;  right  to  compensation. — See  Manda- 
mus, 3. 

2.  Jury  have  no  power  to  Inquire  into  or  to  decide 
upon  claimant's  legal  right  to  compensation,  but  must 
assess  damages  upon  the  assumption  that  such  claim 
exists. — See  Lands  Clauses  Consolidation  Act,  2. 

3.  Action  for  against  a  canal  company,  for  negli- 
gently keeping  their  sluices. — See  Negligence,  1. 

COMPOSITION  DEED.— See  Bankrupt,  7—20. 

COMPROMISE:— 

Of  an  assault  will  not  take  away  jurisdiction  of  jus- 
tices after  complaint  with  a  view  to  adjudication. — 
See  Assault;  Justices,  29. 

CONCEALMENT  OF  DEBT  FBOM  SUBETY.— See 
Contract,  5. 

CONDITIONS  OP  SALE.— See  Sale. 

CONDITION  PRECEDENT.— See  Shipping,  8, 1 1 ;  Con- 
tract, 9. 

CONFLICT  OP  LAWS.— See  Assault,  6. 

CONSIDERATION:— 

Failure  of. — See  Money  Had  and  Received. 

CONSTRUCTIVE  LOSS.— See  Insurance  Marine,  U. 

CONTEMPT  OF  COURT.— See  Attachment,  2;  Bank- 
ruptcy, 86}  Practice,  2,  6. 

CONTRACT. — See  Commission,  1 — 3;  Guarantee,  4; 
Illegality. 

Breach  of. — See  Intebpleadbr,  8;  Joint  Stock 
Company,  4;  Pleading,  14;  Primcipal  and  Agent, 
2;  Trade  Marks. 

1.  To  deliver  shares  in  a  joint  stock  company;  con- 
struction of. — See  Joint  Stock  Company,  1. 

2.  For  sale  of  commissions. — See  Illegality. 

3.  Contract,  cotutitictioti  of — Mutuality, — 4-  agreed 
0  sell  to  B.  the  business  of  a  surgeon  and  apothecary 


upon  payment  by  B.  of  a  certain  sum  down,  and  an 
annual  payment  of  one  quarter  of  the  reoeipts  for  foor 
years. 

Held,  there  was  an  implied  contract  on  the  part  of 
B.  to  carry  on  the  business  for  that  period. — M^Jntyre 
V.  Belcher,  C.P.  889.-8  L.  T.  N.  S.  4G1. 

4.  Building  contract.  —  See  Pleading,  2;  Ship- 
ping. 

5.  BniliUng  Contract — Certificate. — A  building  con- 
tract contained  a  clause  for  the  payment  of  the  price  of 
the  building  by  instalments,  with  a  proviso  that  before 
each  payment  the  architect  should  certify  that  the 
works  were  carried  out  to  his  satisfaction. 

Held,  that  the  certificate  need  not  be  in  writing. — 
lioherts  v.  Wathins,  C.P.  783;  8  L.  T.  N.  S.  460. 

G.  Indemnity — Suretyship — Concealment  of  debt — 
Bill  of  exchange. — For  tho  purpose  of  assisting  ono 
Reed,  who  was  in  difficulties,  the  plaintiff,  at  the  de- 
fendant's request,  accepted  R.'s  draft  upon  him  for 
£100.  The  defendant  giving  him  at  the  same  time 
the  following  undertaking,  dated  the  24th  of  October: 
"  You  having  lent  your  name  to  Mr.  Reed  on  a  bill  for 
£100,  payable  three  months  from  this  date,  I  under- 
take to  ^are  with  you  any  loss  or  liability  you  may 
incur  in  respect  of  such  bill."  The  bill  however  was 
dated  the  25th  of  October.  After  several  renewals,  the 
plaintiff  paid  it,  and  then  sued  the  defendant  on  his 
agreement.  An  accountant  was  employed  to  investi- 
gate Reed's  affairs,  and  the  plaintiff  asked  Reed  to 
conceal  from  tho  accountant  the  fact  that  he  had  lent 
Reed  £2,000.  The  defendant  was  not  aware  of  the 
existence  of  Reed's  debt  to  the  plaintiff.  The  jury 
negatived  fraud  on  the  part  of  the  plaintiff.  The 
Court 

Held,  that  the  contract  was  one  of  indemnity,  not  of 
suretyship,  and  that  the  defendant  was  not  entitled 
under  the  circumstances  to  the  verdict,  and  that  the 
concealment  of  plaintiff's  debt  did  not  avoid  the  con- 
tract 

Also,  that  the  allusion  to  the  date  of  the  24th  of 
October,  in  the  agreement,  does  not  avoid  the  trans- 
action; also,  that  when  the  first  bill  was  not  met  tX 
maturity,  there  was  a  loss  occasioned  to  the  plainilff. 
He  was  liable  for  the  whole  bill,  and  might  have  called 
on  defendant  to  indemnify  him  for  the  whole  of  that 
bilL  What  he  has  done  since  in  renewing  the  bill 
does  not  take  away  that  right,  and  the  defendant 
cannot  on  this  ground  raise  a  defence  to  pay  half  the 
loss  occasioned  by  the  nonpayment  of  the  first  bilL — 
Way  V.  near}i€.'-Z2  L.  J.  N.  S.  C.  B.  34;  18  C.  B.  N.  S. 
202. 

7.  SaU  qf  goodi — Appropriation — Tranter  of  PriH 
perty. — Semble. — Where  there  is  an  appropriation  of 
goods  by  the  seller,  the  propert^y  in  the  goods  does  not 
pass  to  the  purchaser  unless  the  latter  gives  his 
assent,  express  or  implied,  to  such  appropriation. — 
Campbell  v.  Ths  Mersey  Docks  and  Harbour  Boards 
C.P.  59G;  8L.  T.  N.  S.  245. 

8.  Contract — Sale  of  cJiattel — Mlttalte  as  to  price — 
Bepudiatian — Equitable  defence. — Commission  agents, 
having  a  chattel  to  sell  at  a  fixed  price,  and  their 
salesman  having  by  mistake  agreed  to  sell  it  at  one- 
third  of  that  price,  and  the  mistake  having  been 
explained,  and  the  contract  repudiated,  before  the 
chattel  was  delivered; — 

Held,  that  the  purchaser  could  not  sue  to  enforce  its 
delivery. — Isaac  v.  Boulnois,  q.b.  341. 

9.  Expenses  of  obtaining  Act  of  Parliament — Obliga- 
tion to  supply  funds — Condition  precedent, — ^The  decla- 
ration, after  reciting  that  certain  persons  intended  to 
apply  to  Parliament  for  leave  to  bring  in  a  biU  for 
making  and  maintaining  waterworks,  and  incorporat- 
ing a  company  for  the  supply  of  water,  set  out  an 
agreement  between  the  plaintiffs  (an  engineer  and 
solicitors)  and  the  defendants  (contractors),  whereby  it 
was  agreed  that  the  defendants  should  be  the  con- 
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traotoin  to  do  the  proposed  work,  and  should  provide 
the  Parliamentarj  deposit,  and  that  in  the  event  of  the 
intended  Act  not  being  obtained,  the  defendants  should 
pay  a  sum  not  exceeding  £300  towards  the  expenses  in 
endeavouring  to  obtain  the  Act,  and  that  the  plaintiffs 
should  not  make  any  charge  for  work  done  or  money 
paid  against  the  provisional  directors  of  the  intended 
company,  or  beyond  the  eaid  £300,  against  the  defen- 
dants, averring  that  the  Act  had  never  been  obtained; 
that  all  things  had  happened  to  entitle  the  plaintiffs  to 
recover  the  £300,  and  that  the  defendants  had  not  paid 
that  sum. 

Plea:  that  ihe  plaintiffs  having  incurred  costs  to  the 
amount  of  £300,  in  endeavouring  to  obtain  the  Act, 
refused  to  continue,  and  ceased  from  continuing  such 
endeavours,  on  the  ground  that  no  one  would  provide 
them  with  funds  to  pay  the  counsers  fees,  whereupon 
it  became  necessary  that  the  bill  should  be  lost  for  want 
of  further  prosecution,  or  that  the  defendants  should 
prosecute  it,  and  that  the  defendants  accordingly  em- 
ployed other  solicitors  for  that  purpose,  and  in  so  doing 
incurred  costs  to  an  amount  greatly  exceeding  £300, 
but  that  the  bill  was  thrown  out.  The  plea  concluded 
with  a  general  averment  that  all  things  had  happened 
to  entitle  the  defendants  to  employ  the  last-mentioned 
solicitors,  and  to  make  the  said  payment  a  performance 
by  the  defendants  of  the  agreement  so  far  as  related  to 
the  £300. 

Held  (affirming  the  judgment  of  the  Common  Pleas 
on  demurrer),  that  the  plea  was  a  good  answer  to  the 
action,  for  that  the  prosecution  of  the  bill,  as  provided 
in  the  agreement,  had  stopped  for  want  of  funds,  which 
the  defendants  were  not  bound  to  supply. — Leahqf  v. 
Lucatf  EX.  c.  839. 

10.  Contract — Specific  article  of  comnierce — Jlepudi- 
atioH — Implied  warrant!/. — Where  a  contract  is  made 
lor  the  purchase  of  a  specific  article  of  oommeroe,  the 
quality  of  which  is  not  discernible  to  the  eye,  and  the 
purchaser  inspects  and  approves,  but  subsequently,  on 
having  the  article  chemically  analysed,  discovers  that 
it  is  adulterated,  the  purchaser  is  at  liberty  to  repudiate 
the  contract,  although  the  vendor  expressly  disclaims 
warranting  the  strength  of  the  article.  As  where  J., 
by  his  agent,  contracted  to  buy  oxalic  acid,  and  gave 
the  following  bought  note:  "  Bought  of  Messrs.  E.  Sc 
Co.,  forty-five  casks  of  oxalic  acid,  quality  approved;" 
but  afterwards  discovered  that  it  contained  20  per 
cent,  of  Epsom  salts,  in  an  action  against  the  vendor 
for  breach  of  contract  and  warranty. 

Held,  that  it  was  part  of  the  agreement,  that  the 
subject  of  the  sale  should  be  oxalic  acid  of  commerce, 
however  completely  the  vendor  might  have  guarded 
himself  against  contracting  that  the  thing  was  of  any 
particular  quality. — Josling  v.  King.rford,  c.P.,  377. — 
13  C.  B.  N.  S.  447;  32  L.  J.  N.  S.  C.  P.  04;  7  L.  T. 
N.  S.  C.  B.  700. 

11.  Contract  concerning  a  specific  sulgect-^natter — 
Ziahilitici  of  the  parties  in  case  of  performance  becom- 
ing impossible. — In  contracts  in  which  the  performance 
depends  on  the  continued  existence  of  a  given  perso  n 
or  thing,  a  condition  is  implied  that  the  impossibility 
of  performance  arising  from  the  perishing  of  the 
person  or  thing  shall  excuse  the  performance. 

C.  and  B.  agreed  to  let,  and  T.  and  L.  agreed  to  take, 
a  place  of  amusement,  called  the  Surrey  Gardens  and 
Music  Hall,  for  a  number  of  nights,  for  the  purpose  of 
T.  and  L.  using  it  on  those  nights  for  concerts  and 
other  entertainments.  T..  and  L.  were  to  receive  the 
nightly  proceeds,  paying  to  C.  and  B.  a  fixed  sum  per 
night  for  the  use  of  the  hall.  Previous  to  T.  and  L. 
taking  possession  the  hall  was  accidentally  destroyed 
bj  fire,  and  rendered  totally  unfit  for  the  purposes  for 
which  they  had  required  it. 

Held,  in  an  action  brought  by  them  against  C.  and 
B.,  to  recover  certain  expenses  incurred  on  the  faith  of 
the  performances  by  the  defendants  of   their  agree- 


ment, that  the  parties  having  contracted  on  the  basis 
of  the  continued  existence  of  the  hall,  and  performance 
having  become  impossible  without  the  fault  of  either 
party,  both  parties  were  excused,  the  plaintiffs  from 
taking  the  gardens  and  hall,  and  the  defendants  from 
giving  possession  of  the  same. — Taylor  v.  Caldirell, 
Q.B.,  72G.— 32  L.  J.  N.  S.  J.  B.  1G4;  8  L.  T.  N.  S.  350. 

12.  Contract,  construction  of — Advertisement,  order 
for  insertion  of,  in  Railway  Guide — Second  edition, 
option  to  renew  in. — Thfi  plaintiff  being  the  proprietor 
of  a  railway  guide  book,  the  defendant  gave  him  a 
written  order  to  insert  an  advertisement  '*  to  last  two 
years  from  date,  to  be  renewed  on  the  same  terms  at 
the  end  of  that  period,  provided  a  second  edition  shall 
be  printed.'^  The  defendant,  after  the  advertisement 
had  continued  two  years,  brought  out  a  second 
edition. 

Held,  that  the  meaning  of  the  contract  was  to  give 
the  defendant  the  option  of  renewing  in  the  second 
edition;  but  not  to  bind  him  to  renew. — Measom  v. 
Finnigan,  EX.C 

18.  Purchase  of  goods  delivered  at  H — Termination 
of  vendor'* s  risk. — The  plaintif&i  bou^t  certain  goods 
at  a  certain  price  "  delivered  at  Harburgh,  cost,  freight 
and  insurance,  payment  net  cash  in  London,  less  freight, 
upon  handing  bill  of  lading  and  policy  of  insurance, 
a  dock  company's  weight  note,  or  captain's  signature 
for  weight  to  be  taken  by  buyers  as  a  voucher  for 
quantity  shipped." 

Held,  that  the  defendant  did  not  undertake  to  deliver 
the  goods  at  H.  but  merely  to  put  the  goods  on  board  a 
ship  bound  for  H.,  and  that  when  he  handed  to  the 
plaintiff  the  policy  of  insurance,  bill  of  lading,  and 
other  documents,  he  had  done  all  he  had  undertaken, 
and  the  goods  were  afterwards  at  the  risk  of  the 
i^\9AnMfl.—Tregelles  v.  Sewell'—l  H.  k  N.  674. 

14.  Right  of  action — Breach  of  duty — Broker — Em- 
ployment to  sell  '•^Selling  vnder  value — Bttty  to  value — 
Due  diligence  and  care —  Pleading  — Trial — Amend- 
ment.— A  declaration  against  brokers  for  selling  goods 
under  the  value  having  been  framed  in  three  counts, 
upon  a  duty  to  make  a  valuation  of  the  goods  before 
selling  them,  the  judge  directed  the  jury  that  it  was 
the  duty  of  brokers  to  use  due  care  and  diligence, 
whatever  might  be  the  terms  on  which  they  were 
employed,  and  left  it  to  them,  whether  the  defendants 
had  used  such  due  care  and  diligence,  whether  or  not 
the  terms  of  the  employment,  either  express  or  implied, 
involved  a  duty  to  value. 

Held,  that  this  was  no  misdirection,  and  that  if  it 
had  been  intended  to  raise  the  objection  that  the 
declaration  did  not  proceed  upon  a  general  duty,  but 
on  a  specific  undertaking  to  make  a  valuation  before 
the  sale — such  objection  should  have  been  pressed  at 
the  trial,  when  the  judge  might,  and  ought  to  have 
amended. — Solomon  v.  Barber,  q.b.  871. 

1 5.  Condition —  Work  not  done  "  as  rapidly  and  satis- 
factorily" as  employer  requires — Unreatonable  and 
capricious  requisitions — Poorer  to  re-enter f— Deduction 
from  money  due — Penalty. — On  a  contract  to  do  work 
to  the  satisfaction  of  the  engineer  of  the  employers, 
with  a  condition  that  if  the  work  should  not  proceed 
as  rapidly  and  satisfactorily  as  required  by  them,  they 
should  have  power  to  re-enter,  employ  additional  men 
to  complete  the  works,  and  charge  the  expense  to  the 
contractor, 

Held,  that  if  the  works  were  not  proceeding  as 
rapidly  and  satisfactorily  as  they  were  required  they 
could  enforce  the  condition,  and  (it  not  appearing  that 
they  had  acted  maid  fide),  the  contractor  could  not 
aver  that  they  had  done  so  "  capriciously "  and  "  un- 
reasonably."— Stannard  v.  Lee,  Q.B.  861. — 82  L.  J.  N.  S. 
Q.  B.  75;  nom.  Stodkard  v.  Zee,  7  L.  T.  N.  S.  860. 

16.  Sale — Implied  wan^anty  of  seed. — On  a  contract 
for  the  purchase  of  seed  to  be  grown  by  the  seller  "  of 
a  good  growing  stock," 
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Held,  that  there  was  no  implied  warranty  that  the 
seed  should  be  ''growing  seed/'  or  such  seed  as  should 
grow. — Pinder,  Appellant ,  v.  Button^  Hexpondctitt  Q.B. 
25.-7  L.  T.  N.  S.  Q.  B.  269. 

17.  Contract  of  mle — Delivery  of  hill  of  lading  and 
j)olicy  of  insurance — Transfer  of  property  —  Non- 
delivery at  port  of  diicluxrge — Failure  of  consideration, 
— Contract  between  A.  and  the  B.  CJompany  for 
the  sale  of  coals: — "A.  to  supply  the  company 
with  1,000  tons  of  coals,  delivered  at  Rangoon,  along- 
side craft,  steamer,  floating  depot,  or  pier,  as  may  be 
directed  by  the  company^s  agent  at  that  port.  The 
price  to  be  458.  per  ton  of  20  cwt.,  delivered  at 
Bangoon.  Payment,  one  half  of  invoice  value  by  bill 
at  three  months,  on  handing  bills  of  lading  and 
policies  of  insurance  to  cover  the  amount,  or  in  cash 
under  discount  at  the  rate  of  five  per  cent,  at  A.*8 
option,  the  balance  by  the  company's  Bangoon  agent, 
drafts  on  the  company  in  London  on  completion  at 
Rangoon. 

A.,  in  pursuance  of  the  above  contract,  shipped  on 
board  a  ship,  chartered  by  him  for  the  purpose  a  cargo 
of  1,166  tons  of  coal,  and  handed  over  to  the  company 
the  bill  of  lading,  and  a  policy  of  insurance,  and  re- 
ceived from  them  a  payment  in  cash  of  half  the 
invoice  price,  less  discount. 

The  ship  having  encountered  bad  weather  on  the 
voyage,  and  being  unfit  to  proceed  on  her  voyage,  the 
captain  chartered  another  vessel  to  carry  the  coals  on 
to  Rangoon,  and  shipped  on  board  this  vessel  850  tons, 
part  of  the  original  cargo.  On  the  arrival  of  this 
vessel  at  Rangoon,  the  master  declined  to  deliver  up 
the  coal  to  the  company's  agents  unless  his  freight 
were  first  paid  ;  and  payment  being  refused,  he  pro- 
ceeded to  sell  the  coals  by  auction,  when  the  whole 
was  bought  by  the  company,  who  were  the  only 
bidders,  at  £1  58.  a  ton. 

Held,  first  (by  Cockburn,  C.  J.,  and  Blackburn, 
and  Mellob,  JJ.;  Wightman,  J.,  dissent iente),  that, 
by  the  terms  of  the  contract,  the  property  in  the  coals 
passed  to  the  company  on  the  delivery  to  them  of  the 
bill  of  lading  and  the  policy  of  insurance,  and  the  pay- 
ment of  half  the  agreed  price. 

Secondly  (per  Curiam),  that  with  regard  to  the 
unpaid  residue  of  the  agreed  price,  A.  was  not  entitled 
by  the  terms  of  the  contract  to  recover  such  residue, 
except  upon  delivery  of  the  coals  at  Rangoon. 

Thirdly  (per  Curiam),  that  although  some  of  the 
coals  had  come  into  the  hands  of  the  company,  yet 
there  had  not  been  any  delivery  of  any  part  of  the 
coals  within  the  terms  of  the  contract,  and  that  con- 
sequently A.  was  not  entitled  to  recover  the  residue  of 
the  price  from  the  company. 

Fourthly  (by  Cockburn,  C.J.,  and  Wightman,  J.; 
Blackburn  and  Mellor,  JJ.,  dissentientihtis),  that  by 
the  terms  of  the  contract  A.  bound  himself  to  deliver 
the  coala  at  Rangoon,  and  that  such  delivery  was  the 
consideration  for  the  payment  to  him  by  the  company 
of  the  half  of  the  agreed  price  ;  and  that  such  delivery 
not  having  taken  place,  the  company  were  entitled  to 
recover  from  A.  the  sum  so  paid,  and  damages  for  such 
non-delivery. 

By  Blackburn  and  Mellor,  JJ.,  that,  by  the  terms 
of  the  contract,  A.  did  not  agree  to  deliver  the  coals  at 
Rangoon,  and  that,  although  by  the  non-delivery  of 
them  he  forfeited  his  right  to  the  unpaid  residue  of 
the  agreed  price,  yet  the  company  were  not  thereby 
entitled  to  recover  the  sum  which  had  been  paid,  or 
damages  for  the  non-delivery. — The  Calcutta  avd 
Burmah  Steam  Navigation  Company  v.  De  Mattos. 
De  Mattos  v.  TJw  Calcutta  and  Burmah  Steam  Navi- 
gation Company^  q.b.  1024. 

CONTRACTOR.— See  Neglioencb,  9. 

CONTRIBUTORY  :— 

Being  also  a  creditor  of  the  company  can  plead  a  set- 
off of  a  debt  due  to  him  in  an  action  for  calls,  by  the 


liquidators  under  a  winding-up  order.  —  See  Joint 
Stock  Company,  7. 

CONVERSION.— Goods  in  custodia  itf^w.— See  Trover, 
5. 

CONVICTION. — See  Justices,  12. 

1.  When  information  laid  for  drunkenness  and  riot- 
ousness,  JJ.  cannot  convict  for  drunkenness  only. — 
Soden  v.  Cray.-^l  L.  T.  N.  S.  Q.  B.  324. 

2.  Cockfigkting,  —  Persons  cannot  be  convicted  of 
cockfighting  unless  it  is  at  a  place  kept  or  used  for  that 
purpose. — Morly  v.  Greenhalgh^  263. — See  Justices,  9. 

3.  Of  attorney  for  felony;  Rule  to  strike  him  off 
rolls  may  be  served  in  person. — See  Attorney,  1 1 . 

4.  Affirmed  on  appeal. — See  Costs,  3. 

COPYHOLD:— 

1.  Waste;  encroachment  on. — Berney  y,  Hiokmtre, — 
8  L.  T.  N.  S.  Q.B.,  368. 

2.  Assignee  of  reversion  of  tenant  of  mortgagor — 
Admittance — Legal  estate — Evidence. — See  Landlord 
AND  Tenant,  31. 

3.  Copylutld — Porrer  to  sell  and  convey — Admissiom 
of  trustees — Of  purchaser. — Where  executors  who  were 
authorized  and  directed  by  will  to  sell  and  oonvej 
copyholds,  and  they  sold  them  by  auction,  and  ex- 
ecuted a  bargain  and  sale  to  the  purchaser,  he  is 
entitled  to  admission  without  the  previous  admission  of 
the  heir  or  executors. — Reg,  v.  Wilson^  q.b.,  70. — 3  B.  k, 
S.  201 ;  9  Jur.  N.  S.  439;  32  L.  J.  N.  S.  Q.  B.  9;  7  L. 
T.  N.  S.  Q.  B.  326. 

4.  Copylufld — Devisee — Admittance — Claim  of  the 
lord  to  two  fines, — Copyhold  property  was  transferred 
to  trustees.  The  surviving  trustee  died  intestate,  and 
his  heir  afterwards  died  without  having  been  admitted, 
having  devised  the  trust  estate  to  his  son  and  heir. 
During  the  continuance  of  the  trust  the  sucoessive 
cestuis  que  trust  had  been  admitted,  and  had  paid  the 
usual  fines.  On  the  death  of  the  last  of  the  cestuis  qne 
trust  who  had  been  admitted,  the  devisee  claimed  to 
be  admitted  as  trustee  in  order  to  carry  out  the  objects 
of  the  trust. 

Held,  that  he  was  only  entitled  to  be  admitted  on 
payment  of  double  fines. — Lord  Lonshorough  v.  Ibster, 
Q.B.  598.-8  L.  T.  N.  S.  Q.  B.  240. 

5.  Mortgage — l^ectment — Admittance — Relation  of 
landlord  and  tenant, — ^The  assignee  of  the  reversion  of 
copyhold  premises  brought  an  action  of  ejectment 
against  the  defendant  tenant  of  the  mortgagor. 

Held,  that  the  plaintiff  must  show  that  upon  the 
surrender  to  her  in  1 858  she  had  been  admitted.  Until 
that  is  done  the  assignee  of  the  mortgagor  has  not  in 
equity  the  legal  estate,  and  in  a  court  of  law  she  is  a 
mere  stranger,  as  she  has  not  been  admitted.  She 
must  show  that  the  relation  of  landlord  and  tenant 
exists  as  by  express  contract. — Rayson  v.  Adcock^  9  Jur. 
N.  S.  800;  7  L.  T.  N.  S.  Q.  B.  747. 

6.  Felling  timber — Custom — Not  unreasonable. — ^That 
the  tenants  of  a  manor  are  entitled  to  fell  timber  and 
retain  the  same  to  their  own  use  without  the  licence  of 
the  lord,  although  such  timber  may  not  be  felled  for 
necessary  repairs,  is  not  an  unreasonable  custom. 

And  it  is  receivable  in  evidence  although  it  entitles 
the  customary  tenants  to  plough  up  grounds  or 
meadows  never  tilled  before,  and  to  suffer  their  hooBes 
to  decay,  or  to  pull  down  their  houses,  although  if 
pleaded  the  custom  might  be  bad. 

Where  the  tenants  of  a  manor  hold  their  customary 
tenements  subject  to  the  payment  of  certain  mon^ 
rents  or  the  render  of  certain  measures  of  com,  in  the 
absence  of  evidence  of  any  other  kind  of  payment  the 
election  is  with  the  tenant  which  he  will  adopt.  The 
assistant  commissioner,  upon  evidence  that  for  sixty 
years  past  the  payments  had  invariably  been  made  in 
money,  decided  that  the  option  was  with  the  tenant. 
The  Court  afltoned  his  decision. — Blemett  (App^)  y, 
Jenkins  at^d  WiUiams  (Rc^ps.,)  12  C.  B.  N.  S.  16, 
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COPYBIGHT;— 

1.  Copyright  of  engravituf$ — Photographs — 17  Oeo.  3, 
0.  57. — Photogn^^  of  i^n  engraving  mado  for  sole  are 
copies  within  the  meaning  of  the  statute  17  Geo.  3, 
c.  57,  and  are  therefore  infringements  of  the  copyright 
given  to  an  engraver  by  that  Act. — Gamhart  v.  Ball, 
c.p.  699.--32  L.  J.  N.  S.  0.  P.  1G6;  8  L.  T.  N.  S.  C.  B. 
426. 

2.  Copyright,  auignmewt  of — Attestation — Dramatic 
piece — lUght  of  representation, — Only  one  witness  was 
necessary  to  an  attestation  of  an  assignment  of  the 
copyright  in  a  dramatic  piece  in  the  year  1835,  and 
snch  an  assignment  is  valid. —  Cumberland  v.  Copeland, 
— 7  L.  T.  N.  S.  Exch.  334,  reversing  the  judgment  of 
the  Exchequer;  9  Jur.  N.  S.  Exch.  253. 

3.  Dramatic  copyright  —  3  ^'  4  Will,  4,  c,  15 — 
Itegistry  of  worh—b  <J'  6  Vict.  c.  45 — '*  Causing  to  be 
represented  "  —  Liability  to  penalties  —  Proprietors, 
maiuigers,  or  partners, — Under  the  Dramatic  Copyright 
Act,  a  person  cannot  be  sued  as  having  '*  caused  to  bo 
represented "  a  dramatic  piece,  unless  he  had,  either 
personally,  or  by  his  agent  or  partner,  control  over  the 
representation ;  and  where  the  defendant  had  provided 
the  theatre,  lighte,  Jcc,  and  received  the  moneys  taken 
at  the  doors,  dividing  them  with  another  person  who 
provided  the  performers  and  selected  the  pieces. 

Held,  that  tiie  latter  and  not  the  defendant  was  the 
party  liable. 

Quare,  whether  the  piece  must  be  registered  ? — Lyons 
V.  Knowles,  Q.B.  260.— 32  L.  J.  X.  S.  Q.  B.  71;  9  Jur. 
N.  S.  775;  7  L.  T.  N.  S.  Q.  B.  671. 

CORPORATION,  MUNICIPAL.— See  Quo  Wabranto. 
Munioycfal  corporation — Qualifioationfor  town  council 
—  ♦*  ffouse,  shop,  or  counting-house  *' — Office  qf  an 
attorney. — ^An  entire  house  occupied  by  an  attorney 
within  the  limits  of  a  borough  in  which  he  has  no 
private  residence,  may  be  a  sufficient  qualification  for 
the  office  of  town-councillor  upder  the  Municipal  Cor- 
porations Act. — In  re  Creeke,  Q.B.  284. — 9  Jur.  N.  S. 
647;  82  L.  J.  N.  S.  Q.  B.  89. 

COST  BOOK.— See  Joint  Stock  Company,  2. 

COSTS. — See  Appeal,  1 ;  Abbitbatiok,  8^  4;  Attobnby, 
20,  21;  Bill  of  Bxchanob,  16;  Cbbtiobabi,  1; 
County  Coubt,  8,  4;  Highway,  11;  Justices,  8,  18; 
Notice  op  Action,  4;  Payment,  4;  Pbacticb,  10, 

11,  16;  PbOHIBITION,  8;  RAILWAY,   7,   8;  RATE,    10; 

Revising  Babbisteb. 

1.  Action  against  three,  continued  against  two, — 
Xon  pros* — ^Where  plaintiff  sues  three  defendants  but 
does  not  proceed  against  one  of  them,  his  proper  course 
and  to  entitle  him  to  his  costs  is  to  sign  judgment  of 
nonpros. — Bancroft  y,  Greenwood,  3iQi  9  Jur.  N.  S.; 
lU.  160;  32  L.  J.  N.  S.;  Ex.  154.;  7  L.  T.  N.  S.; 
Ex.729. 

2.  Appeal. — ^The  Court  will  give  the  successful  party, 
on  an  f^peal  from  a  judgment  of  a  County  Court,  his 
ooeU—JSchroeder  v.  Ward,  427;  13  C.  B.  N.  S.  410; 
82  J*.  J.  N.  S.  C.  P.  150;  7  L.  T.  N.  S.  C.  B.  825. 

8.  Appeal — Convietum  ({firmed  su^eet  to  ease — 
Order  quashed — Costs, — Justices  having  convicted  the 
appellants  of  a  nuisance,  they  i^pealed,  but  the  order 
was  affirmed  subject  to  a  case  for  the  opinion  of  Court. 
The  costs  of  i^peal  to  abide  the  result  of  the  decision 
of  the  Queen's  Bench.  The  Court  upon  argument 
quashed  the  order  of  sessions  generally. 

Held,  that  the  Quarter  Sessions  had  no  power 
to  deal  wijih  the  costs  afterwards. — Ise  of  WigJit  Ferry 
Company  v.  jflvde  Commissioners. — 7  L.  T.  N.  S.  B.  C. 
391. 

4.  Appeal  costs  of  against  poor-rate. — See  Rate,  10. 
5.*  Costs — ArbUration-^Defamation — Damages  under 

forty  shUHngs — Agreement  of  the  parties — 21  Jac.  1  o. 
16 — 8 1  4  Via*  #.  24.— Al^  action  of  defan^ation  ^as 
\Ky  eonmat  (^  the  piM^tiw^lerred  to  two  arbitrators!,  and 


the  costs  of  the  cause  were  by  the  agreement  of  refer- 
ence to  abide  the  event,  and  the  costs  of  the  reference 
were  to  be  in  the  discretion  of  the  arbitrators.  The 
arbitrators  found  one  of  the  issues  in  favour  of  the 
plaintiff  with  twenty  shillings  damages,  and  the  other 
issues  in  favour  of  the  defendant,  and  directed  the  de- 
fendant to  pay  all  the  costs  of  the  reference,  and  the 
costs  were  taxed. 

On  a  motion  to  review  the  Master's  taxation,  the 
Court  refused  the  rule. — Frean  v.  Sargent,  ex.,  803. — 
8  L.  J.  N.  S.  467. 

6.  Award  for  less  than  £20;  omission  to  certify 
for;  sent  back;  amendment  of.— See  Abbitbation,  3. 

7.  Reference  after  plea,  but  before  issue;  to  abido 
event;  plaintiff  not  entitled  to,  unless  result  of  award 
substantially  in  his  favour. — See  Abbitbation,  2. 

8.  Public  Health  Act,  ISiS,  ss.  123,  \27— Appoint- 
ment of  umpire — Award  of  costs — Taxation  —  Action 
for  unascertained  costs. — Arbitrators,  under  the  Public 

Health  Act,  1848,  11  &  12  Vict.  c.  63  s.  125,  may  ap- 
point an  umpire  after  the  twenty-one  days  within 
which  they  are  required  to  make  their  award  have 
elapsed,  and  may  do  so  without  enlarging  the  time  for 
making  the  award. 

Where  an  umpire,  appointed  under  the  125th  section 
of  the  Act  above,  awarded  compensation  to  the  plaintiff, 
and  generally  that  the  costs  of  the  reference  aJiould  be 
paid  by  the  local  board  of  health,  this  Court  held  (re- 
versing the  judgment  of  the  Queen's  Bench)  that  the 
ascertaining  the  amount  of  such  costs  by  taxation  was 
not  a  condition  preoedent  to  the  right  to  bring  an  action 
for  them. 

Bradshaw's  case,  12  Q.  B.  562,  explained. — Holds- 
fvorth  V.  Barsham,  Clerk  to  a  Local  Board  of  Health, 
EX.  C,  733. 

9.  Briefs — Copy i fig  evidence  taken  at  an  inquest — 
No,  of  counsel. — The  costs  of  copying  into  plaintiff's 
foriefe,  evidence  taken  before  a  coroner,  upon  the  bodies 
of  other  persons  killed  by  the  same  accident,  will  not 
be  allowed  in  an  action  against,  the  company  for 
negligence. 

The  number  of  counsel,  and  the  amount  of  their 
fees,  is  discretionary  with  the  Master. — Lockstone  v. 
London,  BriglUon,  and  South  Coast  Railway  Company. 
—12  C.  B.  N.  S.  248. 

10.  Defendants — When  struck  out  at  trial — Contract 
— Costs. — In  an  action  of  contract,  if  the  judge  strike 
out  the  name  of  a  co-defendant  at  the  trial,  he  is  enti- 
tled to  a  moiety  of  the  costs,  just  as  a  co-defendant  is 
in  an  action  of  tort,  if  a  verdict  is  found  by  the  jury 
in  his  favour. — JRidgway  v.  Webber,  13  C.  B.  N.  8.  254; 
32  L.  J.  N.  S.  C.  P.  84;  7  L.  T.  N.  S.  C.  B.  885. 

11.  County  Court  Acts — Refusal  of  judge  to  certify 
under  13  Jjr  14  Tlct.  c.  61,  *.  12— i^vr  of  the  Court 
under  15  <}•  16  Viet,  c,  54,  *.  4. — Action  of  trover  for  a 
portmanteau.  The  portmanteau  was  detained  by  de- 
fendants for  a  claim  of  Is.  6d.  Jury  found  that  de- 
fendant's claim  was  unjustifiable,  and  (the  portmanteau 
having  been  given  up  to  the  plaintiff),  returned  a  ver- 
dict for  the  plaintiff  for  40s.  The  learned  judge 
declined  to  certify  under  13  k  14  Vict.  c.  61,  s.  12.  If 
the  value  of  the  portmanteau  had  been  added  to  the 
verdict,  it  would  have  exceeded  the  sum  limited  by 
13  k  14  Vict.  c.  61,  s.  11,  in  respect  of  such  an  action. 

Held,  that  the  verdict  must  be  taken  to  be  a  verdict 
for  40b.  only,  and  that  the  case  consequently  fell  within 
the  operation  of  13  Sc  14  Vict  c.  61,  s.  11;  and  that 
although  the  plaintiff  might  have  insisted  at  the  trial 
on  having  the  verdict  entered  for  the  value  of  the 
portmanteau,  in  addition  to.  the  damages  found  by  the 
jury,  and  so  having  his  oosts  taxed  on  the  highir 
scale,  yet,  inasmuch  as  his  case  did  not  fall  within  sec- 
tion 4  of  15  &  16  Vict.  o.  54,  the  Court  bad  no  author- 
rity  to  allow  him  such  oosta. — Dmsdale  v.  Th$  London 
Brighton^  and  South  Coast  BaUway  Company,  9.B.  729. 
—8  L.  T.  N.  S.  458. 
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12.  County  Court — Superior  Court — Concurrent  jurU- 
diction — 15  ^*  IG  Vict.  c.  54,  *.  4.  — The  plaintiff  and 
the  defendant  lived  more  than  twenty  miles  apart,  and 
the  plaintiff  sued  the  defendant  in  a  superior  court  to 
recover  the  sum  of  £6  48.  Gd.  The  cause  was  referred 
to  the  Master,  who  certified  that  the  sum  of  98.  Gd.  was 
due  from  the  defendant  to  the  plaintiff. 

Held,  that  the  plaintiff  was  entitled  to  the  costs  of 
the  action.— Webb  v.  Sanderson,  ex.  78G.— 8  L. T.N.  S. 
464. 

13.  Costs — Payment  into  court — County  (hurt  Act, 
13  ^'  14  Vict.  r.  61,  *.  1 1. — Where  an  action  is  brought 
in  a  superior  court,  and  the  defendant  pays  into  court 
a  sum  not  exceeding  £20,  which  the  plaintiff  accepts 
in  full  satisfaction  of  the  cause  of  action, 

Held,  upholding  Robertson  v.  Sterne,  and  overruling 
Chambers  v.  yVilcs,  24  L.  J.  Q.  B.  267,  that  such  sum 
is  a  "  sum  recovered  in  the  action  ;  "  and  that  the 
plaintiff  is  thercford  deprived  of  his  costs  by  13  k  14 
Vict.  c.  Gl,  8.  11. — Parrv.Lillicrap,EX.d'i. — Robertson 
V.  Sterne,  13  B.  &  S.  248;  0  Jur.  N.  S.  332;  7  L.  T. 
N.  S.  C.  B.  462. 

14.  Practice — Costs — County  Courts  Acts — Sum  )U)t 
exceeding  £20 — Payment  into  court. — When  an  action 
is  brought  in  the  superior  courts  for  a  sum  not  exceed- 
ing £20,  and  that  sum  is  paid  into  court,  and  ac- 
cepted, the  plaintiff  is  not  entitled  to  costs. — Tyler  v. 
Roulding,  q.b.  307.— 9  Jur.  N.  S.  80;  32  L.  J.  N.  S. 
Q.  B.  85. 

15.  Highway — Costs  of  prosecution.  —  The  parish 
pleaded  guilty  to  an  indictment  for  non-repair  of  a 
road. 

Held,  that  the  judge  at  the  assizes  had  power  to 
order  payment  of  the  costs  of  prosecution  under  the 
Highway  Act. — See  Highway,  11. 

16.  Costs  ^  Practice  —  Ejtamination  of  witness  by 
commission  when  reasonable  —  Expert  —  SJtarthand- 
writer*s  fiotes. — Where  an  important  witness  is  danger- 
ously ill,  and  unable  to  attend  the  trial,  and  it  was 
therefore  prudent  to  examine  liim  on  a  commission,  but 
on  the  trial  being  adjourned  the  witness  recovered  and 
attended  the  trial,  the  Court  will  allow  the  costs  of  the 
commission,  as  well  as  those  of  the  attendance  of  the 
witness  at  the  trial;  as  well  as  the  costs  of  an 
expert  searching  for  and  translating  old  documents, 
where  the  documents  relate  to  matters  in  the  case,  and 
are  pertinent  to  the  issue. 

The  costs  of  shorthand-writerV  notes  of  proceedings 
at  a  trial  are  to  be  borne  by  the  party  ordering  them. 
— Beaufort,  TJie  Duhe  of,  v.  Ashburnham,  TJie  Earl  of, 
C.P.  267.— 13  C.  B.  598;  32  L.  J.  N.  S.  C.  P.  97;  7  L.  T. 
N.  S.  C.  B.  710. 

17.  Interrogatories — Not  allowed  on  taxation  unless 
used  on  trial. — ^The  successful  party  in  a  cause  is  not 
entitled  to  the  costs  of  interrogatories  which  have  not 
been  used  on  the  triaL — Ridley  v.  Sutton,  9  Jur.  N.  S. 
358;  7  L.  T.  N.  S.  Ex.  693. — See  Pbactice. 

18.  Of  preparing  and  amending  case. — See  Justices, 
o 

19.  Pleading  —  Jurisdiction  —  Continuance  —  22nd 
and  23r</  rules  of  pleading,  Hil.  T.,  1853.— Where  the 
defendant,  after  pleading  by  leave  of  a  judge,  with- 
draws his  plea,  and  pleads  a  matter  of  defence  arising 
afterwards,  and  the  plaintiff  confesses  such  plea,  the 
plaintiff  is  entitled,  under  the  22nd  and  23rd  rules  of 
pleading,  Hil.  T.,  1853,  to  his  costs  up  to  the  time  of 
pleading  such  plea,  although  it  is  neither  pleaded 
together  with  pleas  of  defences  arising  before  the 
commencement  of  the  action,  nor  contains  any  allega- 
tion that  the  matter  of  defence  arose  after  the  last 
pleading. — Howarth  v.  Brown,  BX.  270;  32  L.  J.  N.  S. 
Ex.  99. — Kotn.  Howard  Y.  Brown,  7  L.  T.  N.  S.  Ex.  639. 

20.  Costs  of  defending  action  relating  to  parish 
property. — See  Chuechwardens,  3. 

21.  Payment  of,  on  change  of  attorney  on  record. — 
See  Attorney,  17;  Pbactice,  11 » 


22.  Taxation  after  Queen's  Bench  has  quashed  order. 
— See  Justices,  6. 

23.  Taxatiofi — Abandoning  defence. — Costs  for  pre- 
paring for  trial  will  not  be  allowed  as  between  the 
parties  before  issue  is  joined. 

Where,  therefore,  a  defendant  had  obtained  further 
time  to  plead,  which  expired  after  the  time  for  short 
notice  of  trial,  and  then  abandoned  his  defence,  the 
plaintiff's  costs  for  preparing  for  trial  were  not  allowed. 
— Freeman  v.  Springhand,  C.P.  700. — 8  L.  T.  N.  S. 
C.  P.  428. 

24.  Refresher  to  counsel  is  in  discretion  of  master. — 
Oakley  v.  Glanpool  Slate  Company,  1  N.  R.  35G. 

25.  Taking  taxed  costs  out  of  court,  pending  motion 
for  new  trial. — Seabrook  v.  Cobb,  1  N.R.  lOG. 

COUNSEL.— Sec  Babbistee. 

1 .  TIio  number  of,  in  a  cause,  is  discretionary  with  the 
master.  —  Lookstone  v.  London,  BrigMon,  and  South 
Coast  Railway    Company,  12  C.  B.    N.   S.    243. — See 

-Costs,  9. 

2.  Refreshers  to,  in  discretion  of  the  nuuter. — Oakley 
V.  Glanpool  Slate  Company,  1  N.  R.  356. 

8.  May  ajf pear  for  attorney  on  rule  to  strike  him,  off 
roll  for  felony.— ^^  ATTORNEY,  13. 

COUNTERMAKD  OF  NOTICE  OF  TRIAL.— See  Pbac- 
tice, 30. 

COUNTRY  CLIENT  AND  LONDON  AGENT.— See  At- 
toeney,  11. 

COUNTY  COURT.— See  Bankbuptcy,  2,  3;  Costs,  10, 
11, 12, 13;  Criminal  Law,  18. 

1.  County  Court  Acts  —  Refusal  of  judge  to  certify 
under  18  <J*  14  Tict.  e.  6,  s.  12 — Power  of  Court  under 
16  ^- 16  Vict.  e.  24,  s.  4. — See  Costs,  11. 

2.  Superior  Court — Concurrent  jurisdiction — 15  ^16 
Vict.  c.  54,  s.  4. — See  Costs,  1 2. 

8.  Costs — Payment  into  court  not  exceeding  £20 — 
Aceejytance  of — Coutity  Court  Act,  13  <J*  14  T7rf.  c.  Gl, 
s.  11. — See  Costs,  13, 14. 

4.  County  Court — Jurisdiction — Meaning  of  "  carry 
on  business  "—9  4'  10  Vict,  c.  95,  s.  (iO— Railway  am- 
pany. — A  railway  company  cannot  be  said  to  "carry 
on  business,"  within  the  9  &  10  Vict  c.  95,  s,  CO,  at 
any  place  other  than  at  their  principal  office,  and  they 
cannot  therefore  be  properly  sued  in  the  county  court 
of  a  district  where  they  have  a  large,  but  not  their 
principal,  station. 

The  L.  and  N.  W.  Railway  Company,  whose  principal 
office  is  in  London,  were  sued  in  the  county  court  of 
C,  where  they  have  a  large  but  subsidiary  station. 
They  appeared  under  protest,  and,  the  cause  having 
been  heard,  the  plaintiff  recovered  judgment  against 
them.  The  judge  of  the  county  court  having  refused 
to  direct  that  execution  should  issue,  the  plaintiff  ap- 
plied for  an  order  under  19  &  20  Vict  c.  108,  a.  43,  to 
compel  him  to  do  so.  The  application  was  refused  om 
the  ground  that  the  judge  had  no  jurisdiction  to  try 
the  cause,  the  company's  station  at  C.  not  being  their 
principal  office. — In  the  matter  of  Brown  v.  London  and 
North  Western  Railway,  Q.B.  884. 

5.  The  Court  will  give  the  successful  party  on  an 
appeal  from  a  judgment  of  a  county  court  judge,  his 
oo%\&.—Schroeder  v.  Ward,  7  L.  T.  N.  S.  C.  B.  825. 

6.  Jurisdiction  of — Particulars  of  demand.  Amend- 
ment of — Cause  of  action — Slander — Malicious  prosecu- 
tion— False  imprisonment. —  If,  at  the  hearing  of  a 
plaint  in  a  coimty  court,  it  appears  that  the  plainliflTa 
particulars  of  demand  disclose  a  canse  of  action  not 
within  the  jurisdiction  of  a  county  court,  the  judge 
has  no  power  to  amend  the  particulars  by  substituting 
a  cause  of  action  within  the  jurisdiction. 

Therefore,  where,  upon  the  particulars,  the  cause  of 
action  was  slander  and  malioions  prosecution,  and  the 
judge  amended  them  by  substitotiog  a  daim  for  false 
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imprisonment,  this  Coxat  granted  a  prohibition. — Bop- 
per  T.  Warburtan,  B.C.  384. — 32  L.  J.  N.  S.  Q.  B.  104; 
7  L.  T.  N.  S.  B.  C.  722. 

7.  Jurisdiction — Action  pending  in  superior  court. — 
The  j  nrisdiction  of  the  county  court  is  not  ousted  by 
the  pendency  of  an  action  for  the  same  cause  in  a 
superior  court. — M* Murray  y.  Wriffht,  Q.B.  34. 

COUNTY  VOTE.— See  Registration  Oases. 

COVENANT,  UNREASONABLE.— See  Bankbuptcy,  10. 

CRIMINAL  CASES,  RESERVED.— See  Criminal  Law. 

CRIMINAL  LAW:— 

1.  Abortion  procuring — Stuff  m^tt  be  nostious  under 
24  4*  24  Vict.  c.  100,  t.  59.— It  is  necessary  in  order  to 
support  a  conviction  under  24  k  25  Vict  o.  100,  s.  59, 
that  the  thing  supplied  should  be  noxious;  and  it  is 
not  sufficient  that  it  might  produce  a  miscarriage 
merely  by  affecting  the  imagination. — Heff.  v.  Louisa 
Isaacs,  c.c.R.  95.-32  L.  J.  N.  S.  M.  C.  C.  C.  R.  52; 
0  C.  C.  C.  228;  7  L.  T.  N.  S.  C.  C.  R.  365. 

2.  Accessory  after  the  fact^Pleadiny—t4: 4'  25  Vict, 
c.  94.  s.  3. — ^Where  an  indictment  contains  a  count  for 
a  felony  only,  and  does  not  charge  the  defendant  with 
being  accessoiy  after  the  fact,  if  he  is  acquitted  of  the 
felony  ho  cannot  be  conTicted  of  being  such  accessoiy. 
Jiey.  V.  Fallon,  CCR.  74.-82  L.  J.  N.  S.  C.  C.  R.  M.  C. 
66;  9  C.  C.  C.  242;  7  L.  T.  N.  S.  0.  C.  R.  471. 

8.  Bawdy-house,  when  landlord  indictable  for  keeping 
— Common  nuisance — Eeidence. — ^The  owner  of  a  house 
let  it  to  weekly  tenants.  The  house  was  used  as  a 
■common  bawdy-house,  but  it  was  not  proved  that  the 
owner  obtained  any  additional  rent  by  reason  of  the 
occupation.  Although  he  had  notice  that  the  police 
and  inhabitants  compUdned,  and  that  unless  he  took 
steps  for  removing  the  tenants,  and  for  the  discontinu- 
ance of  the  unlawful  praotioes,  he  would  be  indicted, 
he  took  no  such  steps,  but  continued  to  go  to  the  house 
and  receive  the  rent  from  the  occupiers. 

Held,  upon  indictment  for  keeping  a  common  bawdy- 
house,  that  a  conviction  could  not  be  sustained. — Reg. 
V.  Barrett,  c.c.R.  124.— 32  L.  J.  N.  S.  0.  C.  R.  36; 
0  C.  C.  0.  255;  7  L.  T.  N.  S.  C.  C.  R.  435. 

4.  Embezzlement  by  servant  —  Enrolled  building 
society — Course  of  business  evidence  of  employment  to 
receive  money.  —  The  course  of  business  may  be  evi- 
dence to  go  to  the  jury  of  an  employment  of  their 
secretary  by  the  trustees  of  an  enrolled  building  society, 
to  receive  money  as  their  servant,  notwithstanding  that 
his  duties,  as  defined  by  the  rules  of  the  society,  do  not 
comprise  the  receipt  of  money. 

The  prisoner  was  seoretaiy  of  an  enrolled  building 
*«ooiety  the  object  of  which  was  to  enable  members  to 
obuja  loans  by  way  of  mortgage.    His  duties,  as  de- 

u  rli!^  *^®  "^^'  ^^  ^^*  include  the  receipt  of  money; 
but  the  co^^  of  business,  as  defined  by  the  rules,  had 
not  been  stncti^  adhered  to.  The  management  of  the 
society  was  left  alu-v^  entirely  to  him.  Mortgages 
were  made  to  the  ^uste^,  ^ut  when  redeemed,  the 
money  was  paid  t«  him.  In  P^ruaiy,  1860,  a  mort- 
gage was  paid  off,  and  the  amount  being  paid  to  him, 
he  embezzled  it.  ^^ 

Held,  that  the  course  of  business  was  evidence  from 
which  the  jury  might  infer  that  the  money  was  re- 
ceived by  him  as  servant,  by  virtue  of  his  employment, 
for  and  on  account  of  the  trustees.  —  Beg.  v.  John 
Bartie,  c.c.R.  293.  —  32  (L.  J.  N.  S.  C.aR.M.  C.  68; 
7  L.  T.  N.  S.  795 ;  9  C.  C.  0.  264. 

6.  Em.bezzlement  as  clerk  —  Secondary  Evidence-^ 
Partnership  Joint  Stock  oompany^urUdiotion  of  quar- 
ter sessi4ms'-2i  ^  24  Vict  c.  96,  w.  81,  82, 87.— Upon  in- 
Jctment  for  embeoding  the  mon^  of  "Thomas 
BoUand  and  others,"  it  appeared  that  BoUand  and 
others  carried  on  business  under  the  name  of  the  "  Roth- 
erham  Coal  Company  (limited)."  Some  members  were 
oaUed  directors,  and  others  shareholders,  and  the  ntmi- 
ber  of  members  exceeded  twenty.    The  name  of  the 


company  was  over  the  door.  Shares  were  transferred 
without  the  consent  of  the  shareholders,  and  a  minute 
book  for  resolutions  was  kept. 

Held  (Blackburn,  J.,  agreeing  with  the  rest  of  the 
Court  in  their  judgment,  but  not  with  the  reasoning 
upon  which  it  is  founded),  that  there  was  no  evidence 
to  be  left  to  the  jury  that  the  company  was  incorpo- 
rated, and  that,  in  the  absence  of  proof  that  the  com- 
pany was  a  corporate  body,  the  quarter  sessions  had 
jurisdiction  to  try  the  offence. 

Held,  also,  that  there  was  no  variance  between  the 
allegation  in  the  indictment  that  the  money  was  re- 
ceived on  account  of  Thomas  Bolland  and  others,  and 
the  proof. — Beg.  v.  Franhland,  C.C.R.,  846. — 32  L.  J. 
N.  S.  C.  C.  R.  M.  C.  69;  9  C.  C.  C.  273;  7  L.  T.  N.  S 
797. 

6.  Embezzlement  by  bankrupt — Pleading — Allegation 
of  act  of  bankruptcy — 12  ^13  ^Ict.  c.  106  *.  70. — 
A  count  in  an  indictment  of  a  bankrupt  for  embezzle- 
ment, which  alleges  that  he  oommitted  vn  act  of  bank- 
ruptcy **  by  being  unable  to  meet  his  engagements  with 
his  cz^tors,  and  by  filing  his  petition  to  the  Court," 
but  omits  to  state  that  such  petition  was  founded  upon 
a  declaration  of  insolvency  is  bad. — Beg.  v.  Massey, 
C.C.R.,  42.-32  L.  J.  N.  S.  M.  C.  C.  C.  R.  21;  9  C.  C.  C. 
234;  7  L.  T.  N.  S.  C.  C.  R.  891. 

7.  False  pretences — Misrepresentation  made  to  co- 
partners  in  connection  with  the  partnership  business. — 
The  defendant  having  invented  an  improved  lamp, 
entered  into  a  partnership  deed  with  two  co-partners 
for  the  purpose  of  working  the  patent.  By  a  subse- 
quent verbal  agreement  with  his  co-partners  it  was 
agreed  that  he  should  travel  about  to  obtain  orders  for 
the  lamps  upon  a  commission  on  all  orders  receiveo 
by  him,  such  commission  to  be  paid  to  him  as  soon  aa 
he  received  the  orders,  and  to  be  payable  out  of  the 
capital  funds  of  the  partnership  before  dividing  any 
profits.  By  falsely  representing  to  his  co-partners  tHat 
he  had  obtained  orders,  upon  which  his  commission 
would  be  £12  10s.,  he  obtained  from  them  that 
amount. 

Held,  that  as  the  subject-matter  of  the  misrepresen- 
tation would  come  imder  consideration  in  the  partner- 
ship accounts,  such  misrepresentation  was  not  sufficient 
to  sustain  an  indictment  for  false  pretences. — Beg.  v. 
Isaac  Mark  Evans,  C.c.R.  125. — 32  L.  J.  N.  S.  M.  C.  C. 
C.  R.  88;  9  C.  C.  C.  288;  7  L.  T.  N.  S.  607. 

8.  False  pretences,  evidence  of — Existing  fact. — ^The 
prisoner  owed  his  landlord  rent,  and  by  falsely  and 
fraudulently  representing  to  the  prosecutor  that  he  had 
got  to  pay  it  on  a  certain  day,  obtained  money  from 
him. 

Held  that,  the  evidence  was  insufficient  to  support 
a  conviction  for  obtaining  money  by  false  pretences. — 
Beg  V.  Lee,  C.CR.  761. — 8  L.  T.  N.  S.  437. 

9.  False  pretences,  evidence  of,bvt  not  larceny. — It 
was  the  duty  of  the  defendant,  a  derk,  to  pay  dock 
dues  upon  goods  exported  by  his  master,  and,  upon 
ascertaining  the  amount  required  upon  each  day*8 
export,  before  paying  it,  to  obtain  it  tram  his  master's 
cadi-keeper.  Knowing  that  i&l  3s.  only  was  due  on 
one  of  those  days,  he  fraudulently  represented  to  the 
cash-keeper  that  a  larger  sum  was  due,  and  having 
obtained  that  and  i>aid  the  £1  3s.  appropriated  the 
difference. 

Held  that,  although  the  evidence  would  have  been 
sufficient  to  support  an  indictment  for  false  pretences, 
he  was  not  guilty  of  larceny. — Beg.  v.  Bamilton 
Thompson,  C.CR.  41.— 82  L.  J.  N.  S.  0.  0.  R.  M.  C. 
57;  9  C.  C.  222;  7  L.  T.  N.  a  0.  C.  R.  893. 

10.  Forgery. — See  Cheque,  3. 

11.  Larceny — Ownership — Industrial  society,  money 
received  at  store  of. — Upon  indictment  for  stealing 
mon^  alleged  to  be  the  money  of  D.  B^  it  was  proved 
that  I>.  B.  Imd  the  care  of  a  stovo,  in  the  occupation  of 
an  industrial  wookitj,  for  the  sale  of  goods  provided 
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froai  funds  oontribnted  by  the  mennbore,  and  that  he 
was  aooongtable  for  the  etims  reoeiTed.  The  flooiety 
was  enrolled,  but  no  trustees  had  been  ajipointed,  and 
the  affairs  were  managed  by  a  committee  of  share- 
holders, of  whioh  ihQ  prisoner  was  a  member.  The 
prisoner  took  the  money  from  the  tQl,  and  was  con- 
victed of  i^e  offence  charged. 

Held,  that  D.  B.  was  sufficiently  possessed  of  the 
money  to  support  the  conviction. — Hrff.  v.  WiUiam 
Burgeu,  C.C.B.  G02.— 8  L.  T.  N.  S.  C.  C.  R.  255. 

12.  Larceny  —  Lost  cheqve  —  Finding  —  Stamped 
cheque  not  a  piece  of  paper. -—-OnA  who,  in  the  expecta- 
tion of  a  reward,  withholds  from  the  owner,  whom  he 
knows,  a  lost  cheque  received  by  him  from  the  finder, 
is  not  guilty  of  stealing  the  cheque. — Ileg.  v.  Edward 
Gardner,  c.c.E.  96.-32  L.  J.  N.  S.  C.  C.  R.  M.  C.  35; 
9  C.  C.  C.  253;  7  L.  T.  N.  S.  C.  C.  R.  471. 

13.  Larceny  on  high  ^eae — Jurisdiction  of  quarter 
sestiom  to  try — 24  <J'  25  Ttct.  c.  96,  *.  115. — In  ^e  case 
of  larcenies  committed  on  ti^  high  seas,  where  the 
offender  is  iH>prehended  within  the  jurisdiction  of 
a  court  of  quarter  sessions,  that  court  has  jurisdiction 
to  try  the  offence. — Reg.  v.  Peel,  c.c.B.  40. — 32  L.  J. 
N.  8.  C.  C.  R.  M.  C.  65;  9  C.  C.  C.  220;  7  L.  T.  N.  S. 
C.  G.  R.  336. 

14.  Larceny — Running  away  with  money  received  for 
a  tpecial  purpose  in  owner^s  pretence — TrespaU'-^ Bail- 
ment.— ^A  lady  at  a  railway  terminus,  where  there  was 
a  great  crowd  at  the  pay  place,  seeing  the  prisoner 
within  the  barrier,  and  near  that  place,  requested  him 
to  get  her  a  ticket,  which  he  consented  to  do.  She  then 
banded  him  a  sovereign,  but,  instead  of  getting  the 
ticket,  he  ran  away  with  her  money.  It  was  found  by 
the  jury  that  he  placed  himself  near  the  pay  place  for 
the  purpose  of  obtaining  money  as  described. 

Held  that,  as  he  took  the  money  with  intent  to  steal, 

tfmd  the  lady  never  parted  with  her  dominion  over  it, 

he  was  guilty  of   larceny  at  common  law^ — Reg.  v. 

George  Thomeon,  C.c.B.  40.— 32  L.  J.  N.  S.1LC.  53; 

9  C.  C.  C.  244;  7  L.  T.  N.  S.  C.  C.  R.  432. 

15.  Larceny — SteaUttg  letters  —  Eeidenee  of.  —  A 
letter  carrier,  whose  duty  it  was  in  case  he  was  unable 
to  deliver  any  letter,  to  bring  it  to  the  poot-ofllee  on 
his  return  from  delivery,  not  having  delivered  a  letter 
containing  money,  gave  no  aoconnt  of  it,  and  being 
asked  ifdiy  he  had  not  delivered  it»  produced  it  un- 
opened, and  the  coin  safe  within,  from  his  trousers 
pocket,  stating  untruly  that  the  house  whero  it  ought 
to  have  been  delivered  was  closed.  Upon  indictment 
for  stealing  the  letter  the  jury  found  him  guil^,  and 
that  he  detained  it  with  the  intention  of  stealing  it. 

Held,  that  his  dealing  with  the  letter  amounted  to 
actual  stealing. — Reg.  v.  Thowias  Poynton,  C.C.E.  73. — 
32  L.  J.  N.  S.  C.  C.  R.  M.  C.  29  ;  9  C.  C.  C.  249; 
7  L.  T.  N.  S.  C.  C.  R.  434. 

16.  Menaces,  demanding  fMmey  with — 24  ^  25  Vict.  c. 
96.  s.  45. — In  order  to  sustain  a  conviction  under  24  and 
25  Vict.  c.  96,  s.  45,  for  demanding  money  with  menaces, 
the  menaces  must  be  of  such  a  nature  as  would, 
whero  money  is  obtained  by  menaces,  support  a  con- 
viction for  stealing.  They  must  be  such  as  to  cause 
bodily  fear,  unsettle  the  mind  of  the  person  on  whom 
they  operate,  and  take  away  voluntary  aetion. 

A  threat  to  execute  a  distress  warrant  is  not  neces- 
sarily a  menace  within  the  meaning  of  the  section  ; 
but  it  might  be  so,  and  whether  sudi  threat  is  made 
under  such  circumstances  as  to  satisfy  the  definition 
above,  is  a  question  which  should  be  left  to  the  jury. 

Whero  the  jury  wero  directed,  as  matter  of  law,  tiiat 
the  conduct  of  the  prisoners  in  threatening  to  execute 
a  distress  warrant,  constituted  n  menace  witMn  the 
section  above,  and  the  question  was  net  left  to  the 
jury,  tb«  conviction  was  quadied. — Reg.  r.  WaUen  and 
Ogden,  ecu.  «4e.— 32  L.  J.  N.  a  0.  C.  R.  M.  C.  79  ; 
9  Jut.  N.  a  C.  0.  B.  2W  j  9  C.  0.  268;  7  L.  T.  K.  B. 
754. 


17.  Misdemaanour — Attempting  to  commit 
Murder^  24  ^  24  Viet.  e.  100,  ss.  U-l^-^urisdietum 
of  quarter  sessions. — Suicide  is  not  murder  within  24 
and  25  Vic  c.  100,  ss.  11-15,  and  tSiereforo  attempting 
to  commit  suicide  is  a  misdemeanour  txiaUe  at  xpiarter 
eeasions. — Reg.  v.  Burgess  JSUeabeth,  aan.  ^. — ^32  L.  J. 
N.  a  C.  C.  R.  M.  G.  55  ;  9  C.  C.  C.  247;  7  L.  T.  N.  8. 
C.  C.  R.  472. 


IS.  MisdemeoHour— Being fmmdhy night Mrmedf  4^,, 
with  intent  to  breah  and  enter  any  house — Pleadissg — 
— J5HAwM?<f.— 24  ^  25  Viet.  o.  96,  #.  58.-24  k  25  VIoL 
c.  96,  s.  58,  enacts  that  whosoever  shall  be  foaad  by 
night  armed  with  any  dangerous  weapon  with  intent 
to  break  into  any  baiUing,  and  to  commit  aay  folony 
therein,  shall  be  guilty  of  a  misdemeanour. 

Held,  tiiat  in  oiderto  suBtain  a  oonviotien  fdr  the 
offence  thereby  created  it  is  essential  that  an  intent  to 
break  into  some  partionlar  baikUngriiould  be  aUegod  in 
the  indictment  and  proved;  and  whero  a  geneiml  intent 
to  break  into  abuilding,  to  wit,  a  malting,  was  aB^^ 
and  an  intent  to  break  into  one  of  eennal  mai tings 
was  proved,  the  oonviotion  was  quashed. — Reg.  v. 
Jerrald  and  (M,  OXis.  787.-9  Jur.  K.  &  €29  ;  8  lu 
T.  N.  a  616. 

19.  Perjmry — Fndietment — JttrisdieH&n'^  Judgment 
in  eounty  court— -Judgment  mmmomt  Amamdment  ^' — 
Effect  ef  adding  hmehmuPs  namci — A  woman  having 
obtained  jadgnwnt  agaiaat  Um  deiendant  in  a  oountj 
oonrt,  married,  and  afterwards,  in  her  maiden  name 
took  out  a  jodgiuent  iummons  against  him  in  another 
district,  whkh,  on  the  hearing,  the  judge  amendpid  bj 
ittsertiBg  her  husband's  name,  and  the  defendant  was 
then  sworn  and  ezamiaed,  and  was  afterwards  indicted 
and  convicted  for  perjaxy  at  that  hearing. 

H^  tint  he  was  improfMriy  convicted,  as  he  had 
been  sworn  in  a  oaoae  in  whidi  there  was  no  jodg- 
meat,  and  in  whidL  the  ^rnatiy  oourt  jndge  had  no 
jurisdiction. — Reg.  v.  Pearee,  QJtL  286.-412  L.  J.  K.  a 
M.  C.  76}  Q.  B.  lUi  9  Jar.  N.  a  647;  9  C.  C.  C. 
258;  7  L.  T.  N.  a  Q.  B.  697. 

20.  Reeeivinq  stolen  goods — Hushand  and  Wife. — ^A 
husband  and  wife  wero  jointly  indicted  for  stealing 
and  receiving,  and  the  jury  found  the  wife  guilty  of 
stealing  without  any  eonstraint  on  the  hasband's 
part,  and  the  husband  gmlty  of  rec^ving  the  rtolen 
property  knowing  it  to  have  been  stolen  by  his  wife. 

Held,  that  the  husband  was  properly  convicted  of 
receiving.— Jliy.  v.  MeAthey,  aCB.  78.-32  L.  J.  N.  S. 
M.  0.  C.  C  R.  86;  9  G.  C.  0.  251;  7  L.  T.  N.  S. 
0.  C.  R.  433. 

21.  ReoeUfing  by  adulterer — EHdenee  for  jury.— 
Upon  indictment  lor  receiving  it  ^ipeared  ^at  <a^ 
prisoner,  who  had  lodged  at  the  prosecutor's  ho**  ^^ 
a  year,  one  day  left;  but  at  what  time,  o^  in  what 
maoMr,  did  not  appear.  On  the  fol^^^^ff  ^  "^« 
prosecuter'b  wife  left  with  a  sm-^  bundle.  On  the 
same  evening  the  prosecutor  i-^ed  certain  artidee  of 
his  property,  whioh  w«-^  of  a  bulk  and  weight  too 
great  to  have  be««'^omprised  in  the  bundle.  Two  days 
afterwap^g  *Ae  prisons  and  the  wife  wero  apprdiended 
ou  board  a  ship  bound  for  Quebec,  for  whidi  place 
tickets  in  the  name  of  Mr.  and  Ifo.  D.  wero  found 
upon  his  person.  The  whole  of  tibe  missing  property 
was  fouad  in  his  cabin  and  on  his  person. 

Held,  tiiat  thero  was  sufficient  evidence  to  go  to 
the  jury,  and  that  their  verdict  of  guilty  must  be  sus- 
tained.—i2<^.  V.  Deer  {Edtmnd),  C.O.B.  48. — 82  L.  J. 
N.  8.  C.  C.  R.  M.  0.  38;  %  C.  C.  C.  226;  7  L.  T.  N. 
a  C.  a  R.   866. 

22.  Trial  in  erim&nail  eases— Practice— Balmer's 
Act,  19  ^  20  Viet.  e.  16,  s.  ^—Removal  of  cases  to 
Central  Crimmial  (huH,  grminds  for— Publications  in 
newspaper^'  Pr4ffudiee  age^mst  prisoner — Matter  of 
common  eeweersation  among  particular  elasses.'-'lt  is 
not  a  Bvlloieat  ground  for  Ut&  removal  of  an  indict- 
menty  nnder  Palmei'e  Act  (19  &  20  Yiot  c.  16,  s.  3X 
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for  trial  at  the  Central  Criminal  Cowct,  that,  on  the 
ocoasion  of  the  first  apprehension  of  the  prisoner, 
some  months  before  the  time  for  trial,  certain  articles 
I  and  paragraphs  had  appeared  in  some  papers  of  the 
^  particular  town  in  which  the  trial  would  take  place, 
of  a  nature  likely  to  create  prejudice  ag^ainst  him,  and 
that  the  case  had  become  matter  of  conyersation 
among  certain  classes  in  that  town,  it  not  appearing 

*  either  that  those  papers  had  a  general  oiroolation  in 

*  the  ooimtj,  or  that  the  case  had  become  matter  of 
^neral  conversation  in  the  county,  as  the  jurors  would 
he  taken  from  the  oounty  as  well  as  the  town. — Beg.  y. 

^  Huxtony  Q.B.  209. 

23.   Verdict  —Refiisiftg  to  record  verdict — Judge  and 
Jury. — ^A  judge  may,  both  in  a  civil  and  in  a  criminal 
court,  refuse  to  receive  and  require  the  jury  to  re-con- 
sider their  verdict ;  and   where,  upon  indictment  for 
^         obtaining    by    false    pretences,  the  jury   found  the 
'         prisoner  gruilty  of  obtaining  the  property  by  the  false 
'  pretences  alleged,  but  that  they  thought  he  meant  to 

pay  for  it,  and  the  judge  refused  to  receive  such  ver- 
dict, and  told  them  they  must  find  the  prisoner  gnilty 
or  not  guilty,  and  left  the  facts  again  for  their 
consideration. 

It  was  held  that  a  verdict  of  goilty  which  they 
f  then  found  was  sustainable. — Beg,  v.  Meany,  o.c.B.  41. 

—32  L.  J.  N.S.M.C.C.C.B.24.;  9  C.  C.C.  231;  7L.T. 
N.  S.  C.  C.  R.  893. 

'    -CRUELTY  TO  ANIMALS.— See  Justices,  8,  9. 

(     OITL  DE  SAC— See  Highway,  5. 

\     CJURSING    AND   PROFANE   SWEARING.— See    Jus- 
tices, 34. 

CURATE:— 

Deduction  of  salary  of  in  rating  vicar. — See  Rate  1 3. 

ViCAB. 

CUSTODY:— 

Of  indentures  of  apprenticeship, — See  Evidsnce,  10. 
Of  title-deeds.— See  Title  Deeds. 

CUSTOM.— See  Copyhold,  6;  Shipping,  2,  17;   Tres- 
pass, 9. 

1.  To  deduct  discount  from  freight,  operation  of,  on 
ships  from  new  sttates. — See  Shipping,  17. 

2.  Of  London. — See  Ancient  Lights;  Easement,  6. 

8.  Custom  of  City  of  London — Mayor* s  Courts  juris- 
diction of — Fitreign  attachment — Prohibition — Appear- 
ing and  pleading. — A  custom  of  the  City  of  London,  on 
a  plaint  being  entered  in  the  Lord  Mayor's  Court,  to 
attach  a  debt  due  to  the  defendant  from  a  third  person 
^l^n  his  being  found  within  the  jurisdiction,  though 
none  ^  the  parties  are  citizens  or  resident  in  the  city, 
and  neithw  the  original  debt  nor  that  due  from  the 
.garnishee  accx^^id  within  the  city,  is  void  in  law;  and 

Where,  upon  den^rrer  to  a  plea  in  a  proceeding  in 
prohibition,  it  appeared  c^^  the  record  that  the  cause 
of  action  in  the  original  suit  \ix  the  Lord  Mayor's  Court 
arose  out  of  the  jurisdiction  of  the  cHy,  and  that  that 
court  was  proceeding  to  garnishment — 

Held  (aflBrming  the  judgment  of  the  Exchequer), 
that  the  garnishee  was  entitled  to  prevent  such  pro- 
ceeding by  prohibition;  and  that  it  was  not  necessary 
for  him,  in  order  to  have  such  relief,  to  appear  and 
plead  in  the  Lord  Mayor's  Court — Manning  v.  Far- 
quharson,  9  W.  R.  107,  30  L.  J.  Q.  B.  22,  distin- 
guished.—6bj?  V.  The  Lord  Mayor,  Aldermen^  and 
Common  Council  of  the  City  of  London,  EX.C.  969.— 
9  Jut.  N.  S.  800. 

4.  A  broker  bought  goods  for  the  defendant  of  two 
different  parties,  to  each  of  whom  he  sent  sold  notes, 
but  one  bought  note  of  the  whole  to  the  defendant. 
All  of  which  he  signed  as  broker. 

Held,  in  an  action  for  not  accepting  the  parool 
bought  of  the  plaintiff  that  even  if  evidence  of  a 
custom  in  such  cases  to  send  one  bought  note  was  ad- 


missible, yet,  that  as  the  bought  and  sold  notes  varied, 
there  was  no  contract  with  the  plaintiff  within  the 
statute. — See  Statute  of  Frauds,  4. 

5.  To  trespass,  Q.  C.  F.,  the  defendant  pleaded  a  cus- 
tom to  hold  horse-races,  and  for  the  freemen  of  C.  to 
enter  the  close,  kc. 

Held,  on  demurrer,  to  the  plea  that  the  custom  was 
good  and  reasonable. — See  Hoese  Races. 

6.  Of  tenants  ol  a  manor  to  fell  timber  for  their 
own  use,  without  the  licence  of  the  Lord;  although  the 
timber  may  not  be  feUed  for  necessary  repairs  is  not 
an  unreasonable  custom. 

And  it  is  receivable  in  evidence,  although  it  entitles 
the  customaiy  tenants  to  plough  np  grounds  and  mea- 
dows never  tilled  before,  or  to  suffer  their  houses  to 
decay,  or  to  pull  down  their  houses;  although,  if 
plea(|ed,  the  custom  might  be  bad. — Blemett  v.  Jenkins^ 
—12  C.  B.  N.  S.  16. 

CUSTOMS,  ANNUITY,  AND  SUCCESSION.— See  Suc- 
cession Duty. 

CURSING  PROFANE.— See  Justices,  34. 

DAMAGES.  —  See    Guasantbb,    4  ;    Landlobd  and 
Tenant,  7;  Prohibition,  8;  Trespass,  4,  5. 

1.  Where  goods  have  been  wrongfully  seized  under  a 
Fi.fa.  and  are  afterwards  sold  under  an  inter-pleader 
order,  the  execution  creditor  is  not  liable  for  any  loss 
that  may  accrue  by  such  sale,  or  by  any  proceeding 
subsequent  to  the  inter-pleader  order.  —  See  Inter- 
pleader, 4. 

'      2.  \^at  sufficient  pecuniary  interest  to  maintain 
aoUon  for  injury  by  death. — See  NEaLiOBNOS,  2. 

3.  Where  arbitrators  awarded  under  40s.  in  an  action 
of  defamation,  and  that  defendant  should  pay  all  oosts, 
the  Court  refused  a  rule  to  review  the  taxaticm. — See 
Costs,  6. 

4.  Seduction  tf — Aeeowtmedation  Bill  of  Exchange. 
— Where  part  payment  of  a  bill  of  exchange  to  in- 
dorsee by  indorser  may  be  taken  in  reduction  of,  in  an 
action  by  indorsee  against  acceptor. — See  Bill  of  Ex- 
change, 7. 

5.  Where  money  was  to  be  paid  at  such  day  or  time 
as  might  be  appointed  by  notice,  and  the  goods  of 
debtor  were  seized,  and  sold  before  notice, — 

Held,  that  the  damages  must  be  estimated  with 
reference  to  the  probability  of  the  debtors  having  been 
able  to  obtain  the  money  had  reasonable  notice  been 
given. — See  Bill  of  Sale,  4. 


DARK  STAIRCASE;  DUTY   TO  LIGHT.— See  Nbgu- 
oence,  9. 

DEAD  PERSON:— 

1.  Drawing  or  indorsing  in  name  of. — See  Bill  of 
Exchange,  .16. 

2.  Death  of  plaintiff;  suggestion. — See  Practice,  28. 

3.  What  a  sufficient  expectation  of  pecuniary  interest 
from  the  continuance  of  the  life  of  the  deceased  to 
maintain  an  action  for  injury  by  the  death. — See  Neg- 
ligence, 7. 

DEBT:— 

On  demise  by  lessor  against  assignee  of. — Soe  Land- 
lord AND  Tenant,  1. 

DECLARATION.— See  Pleading;  Practice,  29. 

A  count  for  a  cause  of  action  in  which  plaintiff  is 
a  competent  witness  cannot  be  joined  with  a  count  in 
which  he  is  not. — See  Pleading,  1 — 4. 

DEDICATION.— See  Highway,  4,  5. 

DEED  OF  ARRANGEMENT.— See  Bankruptcy. 

For  benefit  of  creditors. — See  Bankruptcy,7 — 20. 

DEFAMATION.— See  Libel,  1;  Costs,  5. 

DEFAULT  IN   PAYMENT  IMMEDIATELY  ON  DE- 
MAND.— See  Bill  of  Sale,  4. 
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DEFENDANTS:— 

Where  one  of  several  struck  out;  costs  of. — See 
Costs,  10. 

DELAY,  UNREASONABLE— 

In  delivery  of  goods. — See  Carriers,  2  ;  "Rail- 
way, 8. 

DEMAND— 

Difficult  in  paying  money,  "  immediately  on  " — 
Delivery  of  demand — Authority  to  receive  money. — See 
Bills  of  Sale,  4. 

DEMISE:— 

Passing  right  of  way. — See  Easement,  3, 7  ;  Land- 
lord AND  Tenant,  2,  4, 18, 19. 

DEMOLITION  OF  HOUSES.— 

The  Metropolitan  Local  Management  Act  requires  a 
person,  before  beginning  to  build  a  house,  to  give  the 
vestry,  or  district  board,  within  whose  jurisdiction  he 
purposes  to  build,  seven  days'  notice  of  his  intention  to 
do  so,  and  in  default  of  such  notice  the  vestry  or  board 
may  cause  such  house  to  be  demolished. 

Held,  that  the  board  must  give  the  owner  of  the 
house  notice  of  his  intention  to  demolish  it,  and  afford 
him  an  opportunity  of  being  heard  before  demolishing 
it. — Cooper  v.  Wandsworth  District  Board  of  Works, 
c.P.  646.-8  L.  T.  N.  S.  C.  P.  278. 

DEMURBAOE.— See  Shipping,  14, 15. 

DEPOSITIONS.— 

Application  for  copy  of,  on  which  order  of  removal 
made. — See  Poor,  2.  • 

DESERTION  OF  WIFE  AND  CHILDBEN.— See  BoGUE 
AND  Vagabond. 

Prosecution  for,  need  not  be  ordered  by  Board  of 
Guardians  of  Union. —  See  Justices,  10. 

DISPARAGEMENT:— 

Of  goods  sold  by  rival  tradesmen.- See  Libel,  3. 

DETINUE.— See  Shipping,  16. 

Factors  Act,  5  4*  6  Met.  c,  36  *.  *.  1 — Railway 
Stock  certificates — Not  goods  within  Act  —  Broker 
pledging  for  his  own  debt. — ^The  plaintiff  entrusted  a 
stock  and  Share  broker  with  the  possession  of  certificates 
of  shares,  for  the  purpose  of  speculating  for  the  plaintiff. 
He,  however,  pledged  them  with  his  bankers  as  a  secu- 
rity for  his  own  private  debt,  the  bankers  knowing 
nothing  about  the  ownership  of  the  certificates.  The 
broker  having  become  bankrupt,  the  plaintiff  sued,  in 
Detenue,  the  bankers  with  whom  the  shares  were  de- 
posited. The  defendant  pleaded  a  plea,  raising  the 
defence  that  the  certificates  were  goods  within  the 
Factors  Act.  « 

Held,  that  they  were  not,  and  a  rule  to  enter  a  ver- 
dict for  defendant  on  that  plea  was  refused. — Freeman 
V.  Applegard.'-S2  L.  J.  N.  S.  Ex.  175.-7  L.  T.  N.  S. 
Ex.  282;  1  N.  R.  30. 

DEVISEE:— 

Admittance  of.— See  Copyhold,  8. 

DILIGENCE  AND  CARE:— 

Duty  of  a  Broker  to  exercise  in  selling. — See  CON- 
TBAC3T,  14. 

DISHONOUR:— 

Notice  of. — See  Bills  OF  Exchange,  9, 10;  Waiver 
op,  10 

DISMISSAL    OF  SERVANT.— See  Master  and  Ser- 
vant, 6. 

DIRECTORS:— 

Liability  of  in  prcjected  company. — Collingwood  v. 
Berkley,  2  N.  R.  491. 

DISORDERLY  HOUSE,— See  Bawdy  House,  Justices, 
11. 

DISSOLUTION:— 

Decree  for,  of  marriage,  does  not  affect  a  covenant 
of  the  husband  with  the  trustees  of  wife  who  had 


committed  adultery,  to  pay  an  annuity. — See  Husband 
AND  Wife,  2. 

DISTRESS. — See  Equity  op  Redemption  ;   Practice, 
35  ;    Landlord   and    Tenant,  6,  6,  7,  21;  Tres- 

PASS,    8. 

1.  Distress  warrant — See  Certiorari,  1. 

2.  For  rate  for  outlying  district  —  See  Metropo- 
litan Local  Management  Act,  4;  Rate,  4,  18. 

3.  On  order  of  Revising  Barrister  for  oosts. — See 
Certiorari,  1. 

4.  For  costs  of  appeal — See  Notice  of  Action,  1 . 

5.  Venue  in  action  for  wrongful. — See  Practice, 
35. 

6.  For  anchorage  dues. — See  Anchorage. 

7.  Entry  by  window  to  make  — See  Landlord  and 
Tenant,  2. 

8.  Void  ab  initio-daxntigGs. — See  Landlord  ani> 
Tenant,  7. 

9.  A  tenant  at  will  at  a  yearly  rent  dies  owing  rent- 
The  house  was  occupied  by  tenants.  The  day  after  his 
death  the  lessor  distrained. 

Held  illegal,  as  not  made  during  the  possession  of  the 
tenant  from  whom  the  rent  became  due. — See  Land- 
lord AND  Tenant,  6. 

10.  After  summons  and  conviction  in  absence  of 
defendant,  cannot  issue  without  a  previous  summons. 
— See  NuiaAJicEs  Removal  Act,  1. 

11.  Waiver  of  forfeiture  by  making. — See  Land- 
lord AND  Tenant,  21. 

12.  By  landlord,  after  Act  of  Bankruptcy,  more 
than  one  years'  rent — See  Bankruptcy,  28. 

DISTURBANCK— See  Ferry. 

DIVERSION.— See  Highway,  C,  7. 

DIVORCE:— 

Covenant  of  husband  to  pay  trustees  of  his  wife  who 
had  oonunitted  adultery  an  annuity  not  affected  by  a 
subseqent  dissolution  of  the  marriage. — See  Husband 
AND  Wipe,  2. 

DELIVERY  OF  GOODS.— See  Contract,  17;  Fraudb, 
Statute  op,  1. 

Plaintiffs  bought  goods  delivered  at  H.,  payment 
cash  in  London,  less  freight  upon  handing  bill  oi 
lading,  &c. 

Held,  that  defendant  did  not  undertake  to  deliver 
the  goods  at  H.,  but  merely  to  put  them  on  board  a 
ship  bound  for  H.,  and  that  when  he  handed  to  the 
plaintiff  bill  of  hiding,  &o.,  he  had  done  all  he  had 
undertaken,  and  the  goods  were  afterwards  at  the  r*^ 
of  the  plaiatAS.—Tregelles  v.  Sewell,  7  H.  &  N.  *v^ 

DOCKS  Rating.— See  Rate,  16. 
DRAINS:— 

Order  of  Justices.— See  Jus-w^^s*  39. 
DRAMATIC  PIECES.— See  Copyright,  2,  3. 

Assignmend  of  (ib.);  Performance.  —  See  Booth, 
Thbatre, 

DRUNK  AND  RIOTOUS.— See  Justices,  12. 

Information  for  being  drunk  and  riotous;  Justices 
cannot  convict  for  being  drunk. — See  Justices,  12. 

DURESS. — See  Criminal  Law,  16;  Threat;  Trades 

Union. 

In  order  to  constitute  a  threat,  that  if  a  bill  were 
not  accepted,  the  drawer  would  prefer  a  criminal  charge, 
a  defence  to  an  action  on  the  bill,  it  must  appear  that 
the  bill  was  accepted  solely  by  reason  ci  such  threat 
— Thompson  v.  Holland,  Q.B.  260. 

DUTY:— 

Breach  of,  by  a  broker. — See  Contract,  14. 

DWELLING  HOUSE:— 

Being  in  for  unlawful  purposes. — See  Justices,  13 
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DYEING.— See  Justices,  14—18. 

EASEMENT:— 

1.  Ancient  HglU$ — Construction  of — Custom  of  Lonr 
don  as  to — Prescriptive  act — Period  to  which  the  rights 
ificntioned  in  sections  3  and  4  are  to  be  claimed. — The 
action  was  brought  for  obstmcting  ancient  lights, 
and  the  defendant  pleaded  a  custom  of  London  to 
boild  on  ancient  foundations  to  any  height;  that  the 
defendant  was  possessed  of  an  ancient  messuage  ad- 
joining the  phuntiflTs  premises,  and  towards  which  the 
windows  in  the  declaration  mentioned,  looked;  and 
that  pursuant  to  the  custom  he  built  thereon,  and 
thereby  unavoidably  a  little  obscured  the  plaintiff's 
windows.  The  plaintiffs  replied  that  the  aooess  of 
light  and  air  to  the  windows  had  been  enjoyed  as  of 
right,  and  without  interruption,  by  the  respective  ooou- 
piera  of  the  plaintiffs*  messuage  for  and  during  twenty 
years  before  the  said  obtruction,  and  for  and  during 
twenty  years  next  before  the  commencement  of  a  suit 
(or  action),  wherein  the  plaintiffs'  claim  in  this 
action,  and  to  the  said  aooess  and  use  of  light  and  air, 
was,  and  is  brought  into  question. 

Held,  that  the  twenty  years*  enjoyment  under  the 
8rd  and  4th  sections  of  2  Sc  S  Will.  4,  c.  71,  is  to  be 
taken  to  bo  the  period  next  before  some  action  or  suit 
wherein  the  claim  shall  have  been  brought  in  question; 
and  that  the  replication  was  good.  Williams,  J.,  dis- 
sentiente. 

The  custom  of  London  to  build  on  an  ancient  founda- 
tion to  any  height  is  destroyed  by  the  2  &  3  Will.  4, 
c.  71,  8.  3. — OcMj/er  v.  Huhhuck,  12  C.  B.  N.  S.  456; 
9  Jur.  N.  S.  675. 

2.  Continuous  and  discontinuous — Devise — Construe- 
tion. — ^An  easement  such  as  the  right  to  use  a  pump  is 
a  diaoontinuouB  easement,  and  needs  definite  words  to 
create  it,  and  differs  from  a  continuous  easement,  such 
as  a  right  to  drains,  which  passes  with  the  premises  to 
which  it  appertains. 

A  testatrix  devised  to  0.  P.  a  house,  outhouse,  and 
garden,  ^  as  now  in  the  occupation  of  T.  A.,  to  her, 
and  her  heirs  and  assigns  for  ever."  She  had  allowed 
T.  A.,  during  his  occupation,  to  go  to  and  from  and  to 
use  the  water  of  a  certain  pump  on  her  land. 

Held,  that  an  assign  of  C.  P.  was  not  entitled  to  the 
enjoyment  of  the  pump,  as  an  easement,  under  the 
terms  of  the  will. — Polden  v.  Bastard,  Q.B.  778. — 8  L. 
T.  N.  S.  536. 

8^  Demise — Implied  grant — Easement, — S.  demised 
certain  premises  to  a  tenant,  who  occupied  them  as 
bleach  works.  The  works  communicated  with  a  stream 
by  an  artificial  drain,  partly  covered  and  partly  open, 
through  which  the  refuse  from  the  bleaching  process 
"v^"^  discharged  into  the  stream  at  intervals  of  about 
seveu  times  a  fortnight.  An  arrangement  was  entered 
into,  by  ^rhich  the  defendant  took  the  works,  the  for- 
mer tenant  sux,^ndered  his  lease,  and  S.  demised  the 
premises  to  the  dett«aant  by  a  lease  containing  a  clause 
relating  to  improvements,  which  should  be  made  by 
the  defendant  "for  the  purpoao  of  carrying  on  the 
business  of  bleaching." 

Held,  that  the  demise  implied  a  grant  to  the  defen- 
dant of  a  right  to  use  the  premises  for  the  same  pur- 
poses, and  in  the  same  manner,  as  they  were  used  at 
the  time  of  such  demise  ;  and  that  therefore  no  action 
would  lie  against  the  defendant  by  the  plaintiff,  to 
whom  S.  had  afterwards  conveyed  a  mill  situated 
lower  down  the  stream,  for  fouling  the  water  by  dis- 
charging into  it  the  refuse  of  the  works,  it  being  proved 
that  the  drain,  by  which  such  refuse  was  discharged, 
was  in  the  same  state,  and  used  in  the  same  manner, 
as  at  the  time  of  the  demise  to  the  defendant. 

Emart  v.  Cochrane,  4  Macq.  H.  of  Lds.  Cae.,  supported. 
^Bail  V.  Lund,  KX.  271.— 9  Jur.  N.  S.  Ex.  205  ;  Z2 
L.  J.  N.  S.  Ex.  118  ;  7  L.  T.  N.  S.  Ex.  692. 

4.  Right  of  way — Severance  of  heritage — ^The  owner 
built  some  houses  upon  a  plot  of  ground  facing  the 


high  road,  and  at  the  back  of  No.  1  he  built  another^ 
the  approach  to  which  was  by  a  passage  running  down 
by  the  side  of  No.  1,  the  first  floor  of  which  extended 
over  the  passage.    There  was  a  door  in  the  side  wall 
of  No.  1,  and  another  in  its  garden  wall  opening  into  the 
passage  ;  across  the  passage,  about  three  feet  from  the 
baok^wall  of  No.  1,  there  was  another  door  and  a  lean-to 
cemented  to  the  back  wall  of   No.  1.    In  1851  the 
cottage  was  conveyed  to  the  defendant  in  fee  with  a 
right  of  way  through  the  passage  by  dimensions  and 
abuttals  shown  in  a    plan,    **be  the  same    a  little 
more  or  less.*'    The  plan  describes  the  length  of  the 
defendant's  land  at  86  feet  6  inches,  of  which  6  feet 
6  inches  were  covered  over  by  the  first  floor  of  No.  1, 
and  in  1853  No.  1  with  the  garden  was  conveyed  in  fee 
to  the  plaintiff,  the  deed  purporting  to  convey  that 
part  of  the  passage  over  which  the  first  floor  of  No.  1 
extended,  without  mentioning  any  right  of  way.    Im 
1861  defendant  blocked  up  the  door  way  from  the 
passage  into   the    plaintiff's    garden,    and    removed 
the  door  across  the    passage,  and  placed  across  it 
another  door  in  a  line  with  ^e  back  wall  of  plaintiff's 
house,  and  kept  it  looked.    The  occupiers  of  No.  1  had 
used  i^ese  doors  for  the  purpose  of  getting  to  a  water 
closet  in    the    garden,  but    there  was  another  way 
through  the  kitchen,  a  window  of  which  opened  into 
the  garden. 

Held,  that  i^e  plaintiff  had  no  right  of  way  eitiier 
by  grant  or  of  necessity. — Dodd  v.  BureheU,  1  H.  &  C. 
113. 

6. — Right  of  way  appurteiuint  to  land  —  Demise 
passing  right  of  way, — ^A  piece  of  land  having  been 
conveyed,  together  with  a  right  of  way  from  it  over  a 
new  road  to  a  high  road,  the  person  to  whom  it  was 
conveyed  demised  the  said  piece  of  land  by  parol  to  a 
yearly  tenant ;  the  demise  being  general,  and  making 
no  mention  of  the  right  of  way. 

Held,  that  the  right  of  way  having  been  made  appur- 
tenant to  the  land,  it  passed  by  the  parol  demise  to  the 
yearly  tenant,  although  not  expressly  mentioned  in  the 
parol  demise. — Skull  v,  Olenister,  c.P.  368. — 7  L.  T. 
N.  S.  C.  B.  826. 

6.  Way  of  necessity — Implied  grant — Disposition  by 
will  of  two  tenements — Easement — Severance, — A  tes- 
tator, the  owner  of  two  contiguous  forms,  one  of  whioh 
was  occupied  by  a  tenant,  and  the  other  by  the  testator, 
devised  the  farm  occupied  by  the  tenant  to  his  son  A., 
and  the  other  farm  to  his  son  J.  The  farm  devised  to 
A.  was  inaccessible  from  the  highway,  except  by  a 
road  lying  across  the  farm  devised  to  J.,  which  was 
used  by  the  tenant  up  to  the  testator*^  death.  The 
enjoyment  of  A.'s  farm  in  the  state  in  which  it  was 
when  devised  was  not  complete  without  this  road ; 
but  though  convenient,  such  road  was  not  a  way  of 
necessity.    The  will  made  no  mention  of  ways. 

Held,  that,  by  implication,  the  road,  as  Tised  at  the 
time  of  the  testator's  death,  passed  to  A.  under  the 
devise,  and  not  merely  a  way  of  neoessity. 

Semble,  that  a  way  of  neoessity  is  limited  by  the 
necessity,  and  terminates  at  that  point,  where  the 
shortest  approach  to  the  land  terminates. — Pearson  v. 
Spencer,  EX.c.  471. — 8  L.  T.  N.  S.,  Ex.  Ch.  168,— JV5?«». 
Reg.  V.  Pearson,  1  N.  R.  873. 

7.  Water  and  watercourses — Right  to  flow  of  water  in 
an  artificial  water-course  —  Pollution  of  water — Dir 
reettion  to  Jury. — Satcluff9  v.  Booth. — 32  L.  J.  N.  S. 
Q.  B.  136. 

8.  Water  rights;  Biparian  proprietor;  Right  to  take 
water  from  a  running  stream  by  machinery  to  a  dis- 
tant property;  What  is  a  reasonable  quantity;  Action 
for  diverting  water.-"— See  Misdirection. 

9.  A  Riparian  proprietor  has  a  right  by  means  of 
machinery  to  pump  up  water  flowing  from  a  natural 
Htroom  through  his  land  into  a  reaervoir,  and  to  con- 
duct it  thence  through  pipes  to  his  residence  on  another 
property,  for  domei^  and  other  poipoees  of  utility 
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if  he  only  takes  a  reasonable  qnantity  with  reference 
to  his  neighbour's  rights. 

But  he  has  no  right  to  take  more  by  means  of 
machinery  than  he  would  have  a  right  to  take  other- 
wise.— Norhury^  Earl  ofy  v.  KUchin. — 9  Jijr.  N.  S. 
Ex.  132;  7  L.  T.  N.  S.  Ex.  685. 

ECCLESIASTICAL  LAW:— 

Lay  rector —  Vicar — Jli^M  to  the  control  of  the 
body  of  the  churchy  and  of  the  chancel. — ^A  lay  rector  of 
a  palish  has  not,  as  against  the  vicar,  any  right  to 
the  possession  and  control  either  of  the  body  of  the 
churoh,  or  of  the  chanceL 

The  rector  has  no  more  right  or  interest  in  the 
chancel  than  he  has  in  any  other  part  of  the  church. — 
Gr^n  V.  DiglUon,  Qja.,  804.— 8  L.  T.  N.  S.  600. 

EJECTMENT.— See  Costs;  Landlord  and  Tenant,  11, 
1 2, 1 8, 1 4 ;  Copyhold,  4 ;  Chuchwardens  ;  Pbacticb  ; 
evidsnce. 

EMBARGO:— 

Loss  occasioned  by,  laid  on  ships  by  the  Government  of 

the  assured,  a  foreigner. — See  Inscxbange  (Marine). 

6. 
EMBEZZLEMENT.— See  Criminal  Law,  4,  5,  6;  Joint 

Stock  Company,  1. 
ENGRAVINGS.— See  Copyright,  1. 

ENROLMENT.— See  Articled  Clerk. 

Of  building  society.— See  Criminal  Law,  4. 

EQUITABLE  CLAIM:— 

Is  not  the  subject  of  an  interpleader  summons. — 
Bwit  V.  Sheldon,  13  C.  B.  N.  S.  760. 

EQUITABLE  DEFENCE.— See  Bill  op  Exchange,  17; 
Contract,  8;  Pleading,  11. 

EQUITABLE  MORTGAGE  OF  SHARES.— See  Trover, 
4. 

EQUITABLE  RIGHT:— 

Pledge  of;  ratification  oi — See  Bankruptcy,  32. 
Mortgage. — See  Shipping. 

EQUITY  OF  REDEMPTION:— 

Where  mortgage  by  demise  has  been  paid  off  by  the 
assignee  of  the  equity  of  redemption,  who  takes  from 
the  mortgagee  an  undertaking  to  execute  a  transfer 
of  the  mortgage,  there  is  an  impUed  authority  to  the 
assignee  of  the  equity  of  redemption  to  distrain  in  the 
name  of  the  mortgagee. — See  Landlord  and  Tenant, 
7. 

ERROR. — See  Bail;  Petition  op  Right,  4;  Prac- 
tice, 9, 16. 

On  a  point  reserved  on  the  trial  of  an  indictment  for 
non-repair  of  a  highway  removed  by  certiorari  into  the 
Queen's  Bench  there  cannot  be  an  appeal  to  a  court  of 
error. — See  Highway,  10. 

Notice  to  assign. — See  Petition  op  Right. 

ESTOPPEL. — See  Bankruptct,82;  Bill  op  Exchange, 
16;  Joint  Stock  Company,  9;  Landlord  and 
Tenant,  14 — 16;  Lands  Clauses  Consolidation 
Act,  4;  Patent,  5;  Pleading,  12;  Trespass,  1; 
Principal  and  Agent,  6;  Trover,  1. 
In  pais, — See  Joint  Stock  Company,  9. 

1.  Award  of  Arbitrator. — ^The  plaintiff  filed  a  bill  in 
chancery  for  an  injunction  against  the  defendant  for 
infringement  of  a  patent.  The  matter  was  referred  to 
arbitration.  The  arbitrator  found  inferentially  that 
the  plaintiff  was  the  true  and  first  inventor.  The 
plaintiff  afterwards  brought  his  action  against  the 
defendant. 

Held,  that  the  latter  was  not  estopped  by  the  award 
from  denying  that  the  plaintiff  was  the  true  and  first 
inventor,  such  an  award  was  no  estoppeL — NenaU  v. 
ElUatt  James,  EX.  438.-9  Jur.  N.  S.;  Ex.  359;  32 
L.  J.  N.  8.;  Ex.  120;  7  L.  T.  N.  S.  753. 

2.  Wharfinger  —  Acceptance  of  delivery  order. — 
Wharfingers  who  have  xeoeived  and  accepted  without 
objection  a  delivezy  order  for  goods  at  their  wharf  is 


estopped  from  defending  an  action  of  trover  for  their 
conversion,  on  the  ground  that  they  had  not  been 
separated  from  the  bulk,  and  that  consequently  no 
property  passed  under  the  deliveiy  order —  Woodley  ▼. 
Coventry,  EX.  599. — 9  Jur.  N.  S.;  Ex.  649;  82  L.  J. 
N.  S.  Ex.  184  ;  8  L.  T.  N.  S.  249. 

EVIDENCE. — See  Bankrttptct;  Criminal  Law;  Cus- 
tom ;  Fraudulent  Representation  ;  Landlord 
AND  Tenant — Ejectment;  Patent. 

1.  Adnhi$$ihility — Affiliation  order.-^At  the  hearing 
of  an  aflUiation  summons  the  complainant  was  asked 
on  cross-examination  whether  she  had  not  had  oonneo- 
tion  with  one  G.  T.,  which  she  denied.  Evidence  was 
then  tendered  on  behalf  of  the  defendant  to  oontradiot 
her  answers  on  cross-examination,  and  to  prove  that 
she  had  had  connection  with  G.  T.  at  such  a  period  as 
that  he  might  have  been  the  father  of  the  child  who 
was  the  subject  of  the  summons. 

Held,  that  the  evidenoe  was  admissible. — Chrhutt, 
Ap.  V.  Simpson,  Besp.,  Q.B.  761. — 8  L.  T.  N.  S.  428. 

2.  Of  drinking  beer  upon  the  premises. — See  Jus- 
tices, 3. 

3.  Evidence  of  construction;  total  loss. — See  INSUB- 
ANCE  (Marine),  7. 

4.  Course  of  business — Receipt  of  money — Security. — 
The  jury  may  infer  from  course  of  dealing,  that  money 
received  by  a  secretary  of  a  Building  Society,  was  re- 
ceived by  him  as  servant,  by  virtue  of  his  employment, 
for  and  on  account  of  the  Trustees.  See  Criminal 
Law,  4. 

5.  Of  false  pretences— See  Criminal  Law,  7 — 9. 

6.  Larceny. — See  Criminal  Law,  14. 

7.  Cros9-^xamination  of  a  defendtuU  as  to  the  eantemis 
of  a  record  not  produced. — X  declaration  charged  tbe 
defendant  with  having  made  a  firandulent  representa- 
tion as  to  the  price  which  certain  seedsmen  in  Lond<m 
would  give  for  seed,  whereby  the  plaintiff  was  in- 
duced to  sell  it  at  a  much  lower  price  than  he  other- 
wise would  have  done.  The  defendant  having  been 
called  as  a  witness,  denied  in  his  examination  in  chief 
the  alleged  misrepresmitation;  but  was  asked  on  orosa- 
examination,  whether  there  had  not  been  proceedings 
against  him  in  the  County  Court  at  the  suit  of  A.  in 
respect  of  a  similar  claim,  and  upon  which  he  had  given 
evidence,  and  the  jury,  notwithstanding,  found  their 
verdict  for  the  then  plaintiff. 

It  was  objected  by  the  defendant's  oooBsel^that 
the  record  should  be  produced. 

The  objection  was  overruled,  and  the  defendant  an- 
swered in  the  afitonative. 

Held,  by  Willes  J.  &  Keating  J.  that  the  ruling  was 
correct.    Bylee  J.  dissentiente. — Benman  v.  Lester^ 
12  C.  B.  N.  S.  776.-9  Jur.  N.  S.  601. 

8.  Of  bona  fides  of  claim  of  right  to  -aoot  orer  a 
manor. — See  Justices,  24. 

9.  Of  bona  fide  claim  of  titJ**  *»d  reasonable  colour 
of  right  to  oust  juris<^ciott  of  magistrates.  —  See 
Justices,  37. 

10.  Indenture  of  Apprenticeship— Secondary  Eridence 
Proper  custody. — ^An  expired  indenture  of  appren- 
ticeship sometimes  remains  with  the  master,  and  some- 
times with  the  apprentice;  but  the  most  proper  cus- 
tody is  with  the  apprentice;  and  although  shortly  after 
the  expiration  of  the  apprenticeship  searoh  might  be 
required  amongst  the  papers  of  both,  yet,  after  the 
lapse  of  some  years,  proof  of  search  for  such  an  inden- 
ture among  the  papers  of  the  apprentice  is  sufBdent  to 
warrant  the  justices  at  quarter  sessions  in  admitting 
secondary  evidenoe  of  its  contents. — Reg.  v.  Ths  In^ 
habitants  of  Hinckley,  Q.B.  663. — 32  L.  J.  N.  S.  M.  C. 
158;  Q.  B.  182;  8  L.  T.  N.  S.  270. 

11.  Partnership— Joint  stock  oompany'-Jun$di€ii0» 
of  quarter  teuions, — Upon  an  indictment  for  embea- 
aling  the  money  of  T.  B.  and  others,  it  appeamd  that 
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T.  6.  and  others  carried  on  business  under  the  name  of 
the  Botherham  Coal  Oompany  (Limited),  which  was 
over  the  door.  The  members  exceeded  twenty,  and 
some  wefe  called  direotors  and  others  shareholders. 
The  shares  were  transfarabley  and  a  minute  book  for 
lescdntiotts  was  kept. 

Held,  that  there  was  no  evidence  that  the  company 
was  incorporated,  and  in  the  absence  of  snoh  evidence 
the  quarter  sessions  had  jurisdiction  to  try  the  offence. 

!niat  tiiere  was  no  variance  between  tiie  allegation 
in  the  indictment,  that  the  money  was  received 
on  aoconnt  of  T.  B.  and  others,  and  the  prool — See 
Criminal  Law. 

12.  Of  reaaonable  and  probaUe  oanse.— See  False 

IMPBISONICBNT,  2. 

18.  Of  cause  of  action  arising  within  the  jurisdio- 
tkm.— 43ee  Practice. 
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14.  Iknudulcnt  representatum  qf  credit — Questions 
as  to  belief  or  reputation  for  solvency  in  action  for, — ^In 
an  action  for  fraudolently  representing  that  W.,  a 
trader,  was,  to  the  best  of  the  defendant's  knowledge, 
trustworthy,  the  plaintiff  established  a  jprima  faeie 
case  I7  proving  that  he  had  been  induced  to  trust  W. 
with  goods  by  means  of  a  letter  written  by  the  de- 
fendant, and  by  putting  in  an  examination  of  W.  in 
bankruptoj,  which  wentto  show  that  both  before  and 
after  the  date  of  the  letter  the  defendant  had  bought 
goods  of  W.  much  under  cost  price.  The  defendant,  in 
answer,  called  his  shopman,  and  several  of  W.'s  feUow- 
townsmen.  The  shopman  proved  that  tiie  defendant 
atways  consulted  him  as  te  his  purchases,  and  that  all 
the  transactions  with  W.  came  within  his  knowledge. 
He  was  then  asked  ''Was  W.  (on  the  date  of  the  letter) 
trustworthy  te  your  belief  ?  "  and  answered  ^  Ibelieve 
he  was  at  the  time.''  One  of  the  townsmen  was  asked 
''What  was  the  reputetion  of  W.  in  October  (the  date 
of  the  letter)  as  to  his  trustworthiness  as  a  trades- 
man?" and  said  *'It  was  good:  this  is  my  belief." 
The  last  question  was  put  to  the  other  townsmen,  and 
one  answered  ''I  considered  him  perfectly  safe;" 
another,  "  I  know  nothing  to  the  contrary,  but  that  he 
was  a  trustworthy  man;"  another,  '*  His  reputation  was 
veiy  good  at  that  time." 

Hdd  (afltening  the  judgment  of  the  Exchequer), 
that  all  the  questions  above  were  admissible. — Skeem  v. 
Bumnstoad,  BX.c.  784.-32  L.  J.  N.  &;  Ex.  124;  7 
L.  T.  N.  B.  466. 

EXdSB.— See  Bevknub. 

EXECUTION  CBBDITOK:— 

Where  goods  are  wrongfully  seised  under  a  2^.  fa, 
and  sold  under  an  inter-pleader  order,  not  liable  for  loss 
dooming  by  such  sale,  or  by  any  proceeding  subsequent 
to  thtt  inter-pleader  order. — See  Intsr-plkadbr,  4. 

EX0UB8IOK  TRAINS:— 

Passengers  by,  to  pay  for  luggage. — See  Tollb,  6. 

EXBOUTOR.— See  AmannvrRATicm;  Practice. 

Of  a  co-owner  of  a  ship  not  liable  for  expenses 
incurred  under  a  local  act,  in  raising  or  blowing  up 
the  ship  which  has  sunk. — See  JusncBS,  42. 

EXPERT.— See  Costs,  16. 

EXPLOSIVE  PREPARATION.— See  Fireworks. 

EXTRA  PAROCHIAL  PLACE.— See  Poor,  19,  20. 

BXTINaUISHMBNT.— See  Tithes. 

FACTORS  ACT.— See  Dbtinne. 

Railwi^  Stock  certificates  not  goods  within. — See 
Dwnxxnt* 

FACTOR:— 

* 

1.  Chmmission  agent  —  Meaning  of  ** agent**  and 
**  entrusted/*  in  6  Geo.  4  c,  94  s.  4. — Protected  trans- 
action.— Bains  v.  Swainson,  Q3.945. — 8  L.  T.  N.  S.  686. 

2.  Sale  of  goods  hy — Undisclosed  principal — Setoff. 
— Bunn  V.  Normood. — 8  L.  T.  N.  S.  Q.  B.  247. 


3.  Unlawful  pledging  by  factor. — Defendant  en- 
trusted A.  with  pictures  to  keep  or  sell  for  him.  It 
not  being  A.'s  business  to  sell  on  commission,  A.  un- 
lawfully pledged  one  of  them  with  plaintiff,  who  bond 
fide  advanced  £20  17s.  on  it.  A.  was  convicted  of 
larceny. 

Held,  that  the  transadaon  came  within  the  Factors 
Act,  and  that  the  plaintiff  could  recover  from  the  de- 
fendant the  sum  he  had  advanced. — Beyman  v.  Flen}- 
her,  1  N.  R.  479. 

FACTORY  ACTS.— See  Justices,  14—18;  Principal 
AND  Agent,  5. 

FACTS:— 

Court  may  draw  such  as  a  jury  might  when  leave 
given  at  the  trial  to  move  to  enter  a  verdict 

Semble,  that  Exchequer  Chaniber,  upon  appeal  from 
court  below,  is  bound  to  draw  sucih  inferences  from  the 
facts  as  the  court  below  ought  to  have  drawn. — Allen 
V.  Smith,  SX.  C.  440. 

FALSA    BEHONSTRATIO.  —  See   Landlord    and 
Tenant,  12. 


FALSE  IMPRISONMENT.— See  FtttOEBT. 

1.  yotioe  of  action^Ihlse  imprisonmont — 24  ^  25 
Viet.  0.  99,  s.  88 — ^Bona  fides — Beasonahle  beUrf. — In 
an  action  for  false  imprisonment  the  defendant  is  en- 
titled to  notice  of  action  under  seotioii  88  of  the  24  k, 
25  Vict.  c.  99,  if  he  honestly  believed  in  tiie  guilt  of 
the  plaintiff,  and  also  believed  that  he  (the  defendant) 
was  exercising  a  legal  power;  and  this  is  so  although 
it  be  also  expressly  found  by  the  jury  that  tiie  defen- 
dant did  not  reasonably  so  believe,  the  latter  finding 
being,  in  such  case,immateriaL — Hermanns.  Seneschal, 
OP.,  184.-13  C.  B.  N.  S.  ^92.^-^2  L.  J.  N.  S.  C.  P. 
48. 

2.  HUse  imprisonm&nt  -^  MoHoious  praseeuttonr^^ 
Slander — Privilege —  Criminal  charge— ^Attttnoy —  Om- 
duot  of  prosecution — Attorney  for  the  defence — Chmpli- 
city  in  guilt  of  his  client — Beasonable  and  probable 
catuc—Eoidence  qf. — In  an  action  for  malicious  prose- 
cution, reasonable  and  probable  cause  may  be  ^own 
by  evidence  which  would  make  Sk  prima  faeie  case  such 
as  would  justify  a  criminal  charge,  although  it  might 
be  insufficient  to  convict,  and  although  it  might 
require  confirmation  by  further  evidence  not  disclosed 
or  discovered  by  the  prosecutor  until  after  he  had  given 
the  plaintiff  into  custody. 

The  evidence  of  an  accomplice,  that  he  had  been 
tampered  with  by  the  attorney  lor  the  defence,  coupled 
with  a  letter  found  on  the  person  of  the  attorney, 
after  his  arrest,  on  the  criminal  charge — 

Held,  evidence  of  reasonable  cause  for  its  prosecu- 
tion.— Boficson  V.  Vansandau,  Q3.,  516. 

8.  Ihlse  imprisonment — Justification  for  felony'— In" 
fancy. — ^A  plea  of  justification  on  the  ground  that  the 
plaintiff  has  committed  a  felony  is  no  answer  to  an 
action  of  assault  and  false  imprisonment,  if  the  plain- 
tiff be  under  seven  years  of  age,  as  he  is  then  in- 
capable of  committing  a  felony.  The  plaintiff  need 
not  reply  his  age  specially. — Marsh  v.  Lender,  c^.  784. 

FALSE  PRETENCES.— See  Criminal  Law,  7—9. 

FALSE  REPRESENTATIONS:- 

Plea  of,  to  age  of  infant. — See  Infancy,  8. 

FARMINO  LEASE:— 

Actionfor  breach  of. —See  Landlord  andTbnant,8. 
Meaning  of  hay,  straw,  and  other  fodder. — See  Land- 
lord AND  Tenant,  8. 

FEES. — See  Abchdbaoonrt  Court;  Rarribtbr;  Coun- 
sel. 

Of  registrar;  right  of  churchwardens  to  pay.— See 
Churchwardens,  2. 

FELONY.— 

On  proof  of,  civil  action  merges  fn.-— See  AfiSAun*,  2. 

Vcluntajy  settlement  previous  to  conviction, — ^A.  S, 
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nf  Lcr  committing  felonious  acts,  bub  before  apprehen-  ] 
sion   exfcuted    a  voluntary   settlement    of    personal 
estate  in  favour  of  his  wife  and  children. 

Held,  void,  as  having  been  executed  with  intention  to 
defeat  thorig'htsof  the  Crown. — Saunders  y,  Warton. — 
9  C.  C.  C.  270. 

"FENCING  MACHINERY.~See  Negligence,  10.  15. 
Canal — obligation    of    promoters    to    fence.  —  See 
Negligence,  15. 

FERRY:— 

I\sTry  —  Dhtnrhance  —  Ecasian.  — In  an  action  for 
carrying  in  the  line  of  a  ferry,  and  for  carrying  near 
thereto  for  the  purpose  of  evading  it,  it  appeared  that 
in  a  deed  of  conve3rance  in  1G76,  the  ferry  was  called 
Potter's  Ferry,  and  described  as  "  all  that  ferry  extend- 
ing from  a  place  or  marsh  called  the  Isle  of  Dogs,  over 
the  Thames,  unto  the  town  of  Greenwich/'  and  was 
granted  in  as  ample  a  manner  as  the  same  had  there* 
tofore  been  enjoyed.  On  the  island  there  was  formerly 
but  one  highway  leading  to  Potter's  Ferry  Stairs;  but 

f  since  1800  the  spot  had  become  thickly  inhabited,  and 
several  new  roads  had  been  made  communicating  with 
the  highway.  The  ferry  complained  of  had  been 
OBtabliahed  at  a  point  1280  yards  distant  from  Potter's 
Ferry,  which  was  the  only  plaoe  where  the  plaintiffs 
had  ever  kept  men  and  boats. 

Held  (affirming  the  judgment  of  the  Common  Pleas), 
that  the  limits  of  the  ferry  must  be  ascertained  from 
user,  and  that  by  user  the  plaintiffs'  ferry  was  limited 
to  ijie  line  from  Potter's  Ferry  Stairs  to  the  town  of 
Greenwich,  and  did  not  extend  to  all  parts  of  the  Isle 
of  Bogs,  and  that  the  defendants  had  not  carried  in 
that  line. 

Held,  also,  that  in  ascertaining  whether  the  defendants 
had  carried  near  to  the  line  of  the  plaintiffs'  ferry  for 
the  purpose  of  evading  it,  the  change  of  circumstances 
since  the  original  grant  might  be  taken  into  aooount, 
and  that  the  defendants  had  not  infringed  any  right 
of  the  plaintiffs. 

A  grant  of  ferry  is  generally  from  the  point  where  a 
highway  reaches  the  water's  edge  to  a  point  on  the 
opposite  bank  or  to  a  yIU,  and  a  grant  from  all  parts  of 
a  named  area  to  a  place  or  vill  is  anomalous. — Newton 
T.  CaliU,  EX.  c.  468.— 12  C.  B.  N.  S.  82;  9  Jur. 
C.  P.  N.  S.  544. 

FIERI  FACIAS. — See  Bankruptcy  ;  Ixteepleader, 
1,  4  ;  Practice,  6  ;  Sheriff,  3,  4. 

FINDER,  TITLE  OF.— See  Trover,  2. 

FINES  AND  RECOVERY  ACT.  —  See  Mabbibd 
Woman. 

FINES  ON  ADMITTANCE  TO  COPYHOLDS.— See 
Copyhold,  3, 4. 

FIREWORKS  :— 

Fog  signals  used  by  railways — Fireworks — Explosive 
preparation,  23  &  24  Vict.  c.  139.— 7?/w«  v.  Lilley, — 8 

B.  &  S.  128  ;  9  Jur.  N.  S.  Q.  B.  410  ;  32  L.  J.  N.  S.  M. 

C.  3  ;  Q.  B.  105;  7  L.  T.  N.  S.  319. 

FISQERT,  SALMON  ACT. — See  Salmon  Fibhbbt 
Act  ;  Justices,  3G  ;  Pleading,  19. 

Owiiership  of  soil. — Marshall  v.  Uhcater  Steam 
Navigation  Company,  Q.B.  489.— See  Trespass,  6. 

FOREIGN  ATTACHMENT.— See  Attachment;  Bank- 
ruptcy, 86 ;  Custom,  3  ;  Practice,  7. 

FOREIGN  BILLS. — See  Bill  op  Exchange,  11. 

Loss  of  first  set;  Liability  of  drawer. — See  Bill  of 
Exchange,  11. 

FOREIGN  PENAL,  AND  CIVIL  REMEDY.— See  As- 
sault, e. 

FOBFETTURE:— 

.  WaiTer  ot-*See  LA2a>L0BD  AND  Tenant,  21. 


FORGERY.— See  Criminal  Law. 

1 .  Alteration  of  signature  of  cheque  by  drawer. — See 
Cheque;  Money  Lent. 

2.  The  drawer  of  a  cheque  on  a  bank  duly  honoured 
and  returned,  afterwards  altered  his  signature,  in  order 
to  give  it  the  appearance  of  forgery,  and  to  defrand 
the  bank,  and  to  cause  the  payee  of  Uie  cheque  to  be 
charged  with  forgery. 

Held,  that  this  alteration  did  not  constitute  forgery. 
— Britain  v.  Bank  of  London,  Q.B.  569. — 8  L.  T.  N.  S. 
382. 

3.  By  broker  of  transfer  of  shares. — See  Joint  Stock 
Company,  4,  5. 

4.  The  defendant  authorized  his  attorney  to  borrow 
£  1 00  upon  mortgage  of  certain  property. 

The  plaintiff  lent  the  attorney  £420  on  a  mortgage  of 
the  property,  purporting  to  have  been  executed  by  the 
defendant,  but  wldch  was,  in  fact,  a  forgery  by  the  at- 
torney, who  had  advanced  £198  to  the  defendant  as 
from  himself,  taking  as  security,  a  mortgage  of  the 
same  property. 

Held,  l^at  an  action  for  money  lent  by  the  plaintiff 
to  defendant  did  not  lie  to  recover  the  £100. — See 
Money  Lent. 

FOREIGNER:— 

Action  against  when  resident  abroad,  for  a  cause  of 
action  arising  in  this  country;  what  sufficient  evidence 
of. — See  Practice,  33. 

FRACTION  OF  A  POUND.— See  Loan  Society. 

FRAUD. — See  Contract;  Bill  of  Sale;  Insurance 
(Maimne);  (Life;)  Infancy. 

1.  Misapplication  of  cheque.  —  See  Bill  of  Ex- 
change, 12. 

2.  Notice  of. — See  Cheque,  4. 

3.  Badge  of. — See  Bill  op  Exchange,  0;  Principal 
AND  Agent,  6;  Trover,  3. 

4.  Drawing  Bill  of  Exchange  in,  of  firm  by  one  part- 
ner.— See  Bill  of  Exchange,  15. 

5.  Evidence  of  mala  fides.—See  Bill  op  Exchange, 
lu. 

G.  Of  undisclosed  principal ;  Liability  of  broker  for. — 
See  Broker;  Principal  and  Surety. 

FRAUDS,  STATUTE  OF.— See  Guarantee. 

1.  Con  f  met — Vendor  and  Vendee — Part  delivery  and 
aeceptanee. — Plaintiff  by  parol  agreement  purchased  of 
defendant  potatoes  in  a  certain  field  which  he  was  to 
dig  and  remove  at  his  own  expense.  He  dug  some  of 
them  out  of  the  ground,  and  as  they  were  dug  they 
were  put  into  plaintiff's  sacks  and  were  removed  Ytr 
his  men  to  another  part  of  the  field  and  there  cUupi^d. 
Whilst  digging,  the  plaintiff  authorised  his  fore«ian  to 

■  take  one  sackful  for  food.  The  defendant  prevented 
the  plaintiff  from  digging  the  remaiader  or  taking 
away  what  were  dag. 

Held,  that  there  was  part  delivery  and  acceptance  of 
the  goods  to  take  the  case  of  the  17th  section  of  the 
Qct— Smith  V.  Hudson,  8  L.  T.  N.  S.  Ex.  252. 

2.  Acceptance. — Hops  having  been  sold  by  sample 
the  parties  before  the  prompt  d£^  attended  by  their 
respective  ag^ents  to  ascertain  the  weight  and  compare 
the  samples  with  the  btUk,  and  agreed  upon  certain 
allowances  to  be  made  which  were  objected  to. 

Held,  a  deficient  acceptance  within  the  Statute  of 
Frauds,  section  17. —Simmons  v.  Bumble,  13  C.  B. 
N.  S.  268;  1  N.  R.  27. 

8.  Memorandum  not  in  writing  till  after  time  of 
Mitf.— The  plaintiff  wrote  to  A.  offerinir  to  pnichaae  a 
horse  of  him  at  a  price,  and  saying  that,  if  he  hewd 
nothing  further  he  should  assume  the  offer  to  be 
aooepted.  He  heard  nothing  further  till  after  the 
horse  had  been  sold  by  auction,  when  both  A.  and  the 
auctioneer  wrote  to  the  plaintiff,  saying  that  the  botM 
had  been  sold  by  mistake. 
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Held  (aSirming  the  judgment  of  the  Common  Pleas), 
that,  as  at  the  time  of  the  sale,  there  was  no  memoran- 
dom  in  writing  binding  on  A.,  the  plaintiff,  at  that 
time,  had  no  property  in  the  horae,  and  therefore  that 
the  auctioneer  was  not  gfuilt^y  of  conversion ;  that  the 
subsequent  letters  did  not  relate  back  so  as  to  complete 
the  plaintiff's  title.— Fr'/^Z/^^w*^  T.  Bindley,  ^K.  420.-^ 
7  L.  T.  N.  S.     EX.c.  835. 

4.  Contract  of  sale — Sale  ly  broker — Buying  from 
two  sellers  for  same  buyer — Tn>o  sold  notes  and  ofw 
bought  note —  Variance  —  Custom.— K  broker  having 
bought  for  the  defendant  part  of  a  cargo  of  fruit,  lying 
at  a  wharf,  belonging  to  one  owner,  was  desired  by 
defendant  to  buy  some  more,  and  bought  on  the  same 
day  another  part  of  the  same  cargo,  lying  at  the  Fame 
wharf,  but  belonging  to  the  plaintiff,  and  he  sent  sold 
notes  of  each  lot  to  each  owner,  but  one  bought  note  of 
the  whole  to  the  defendant,  all  three  notes  being 
signed  by  himself  as  broker.  The  defendant  having 
refused  to  accept  the  fruit, 

Held,  in  an  action  for  not  accepting  the  parcel 
bought  of  the  plaintiff,  that  even,  if  evidence  of  a 
custom,  in  such  cases,  to  eend  one  bought  note  was 
adinissible.  yet,  that  as  the  bought  and  sold  notes 
varied,  there  was  no  contract  with  the  plaintiff  within 
the  Statute  of  Frauds. — Fisenden  v.  Levy,  q.b.  250. 

FRAUDULENT  PREFEEEXCE.— See  Bankbuptcy,  15. 

FRAUDULENT   REPRESENTATIONS:— 

Trustworthy — Means  in,  good  credit  at  the  time — 
Admissibility  of  eridcncc — General  reputation. — ^The 
first  count  alleged  that  defendant  fraudulently  repre- 
sented to  the  plaintiff  that  W.  was,  to  the  best  of  de- 
fendant's knowledge,  trustworthy.    The  learned  judge 
permitted  the  defendant  and  his  shopman  at  the  trial 
to  be  asked,  "Was  W.  on  the  24th  of  October,  1860, 
trustworthy  to  the  best  of  your  belief  V*    Several  trades- 
men in  the  town  were  also  asked«  "What,  on  the  24  th 
October,   1860,  was  W.'s  reputation  for  trustworthi- 
ness ?" 

Held,  per  Pollock.  C.  B.,  ic  Martin,  B.  {dissentiente 
Bramwell.  B.)  that  the  questions  were  admissible. — 
Sheen  v.  rianistead.—l  L.  T.  N.  S.  Ex.  467. 

FREEHOLD  OFFICE:— 

Registrar  of  Arohdeaoonry  Court. — See  Archdba- 
CONBY  Court. 

FREEMEN:— 

Rights  of. — See  Municipal  Corporation,  3. 

FxlIENDLY  SOCIETIES:— 

Embezzlement  —  Secretary  —  Servant  of    trustees  — 
/^Afurse  of  btisiness. — Beg.  v.  Hartie,  C.C.R.  293. — .V<;iii. 
B4J,  V.  Hastie. — 2  N.  R.  335. 

FREIGHT. — See  Insurance  (Marine),  17;  Shipping, 
3,  10. 

FROST:— 

Precautious  as  to  management  of  pipes  and  plugs 
of  a  Water  Company  during.— See  Negligence,  17. 
GAME:— 

1.  Trespass  in  pursuit  of. — See  Justices,  19 — 23; 
Trespass. 

2.  Prevention  of  poaching. — See  Justices,  19. 

3.  Owner  of  lands;  his  property  in  game. — See  Jus- 
tices.-22,  23. 

4.  Conviction. — See  Justices,  21. 

5.  Question  of  title  under  Game  Act.— See  Jus- 
tices. 37. 

G.  Unlawfully  using  a  highway,  the  soil  of  which  is 
the  property  of  a  private  owner  for  the  purpose  of 
killing  game,  is  a  trespass  in  pursuit  of  game,  within 
1  &  2  Will.  4,  c.  32.— Jfay/i^w  v.  Wandley,  2  N.  R.  825. 

.  0AMING.— See  Bankruptcy,  35. 

GARDENS.— See    Metropolis    Local    Management 
Act,  3. 


GARNISHEE.— See  Practice,  7. 

GAS  ACT,  METROPOLITAN:— 

1.  Right  of  company  to  charge  higher  rate. — See 
Statute. 

2.  Company  rating. — See  Rate. 

3.  Mains  and  pipes. — See  RATE. 

GOOD  FRIDAY:— 

Entering  appearance  on. — See  Practice,  2. 

GOODS,  BARGAINED  AND  SOLD.— See  Goods  Solo 
AND  Delivered. 
Distinction  between  counts  for. — See  Pleading,  7. 
Goods  in  order  and  disposition  of  bankrupt. — See 
Bankruptcy,  31,  32. 

GROCERS'  LICENSE  :— 

Revenue  from  sale  of  spirits,  Ireland. — See  Petition 
OF  Right.  3. 

GRANT. — See  Easements,  1 ;  Incorporeal  Heredita- 
ments, 1;  Landlord  and  Tenant,  13;  Parcels; 
Falsa  Demonstratio. 

GUARANTEE. — See  Contract;  Frauds,  Statute  op. 

1.  Construction  of — Pleading. — Morion  v.  MarsliaU, 
—9  Jur.  N.  S.  651.— 8  L.  T.  N.  S.  Ex.  462. 

2.  Frauds,  statute  of  secti4*n  A— Promise  to  answer 
for  t/ie  debt  of  a  not  Iter  person. — ^A.  recovered  judgment 
against  B.,  in  the  county  court.  B.  was  arrested  under 
the  authority  of  the  county  court,  for  not  paying  the 
sum  required;  the  bailiff,  in  whoso  custody  he  was, 
being  authorised  by  A.  to  receive  £17  from  B.,  C. 
promised  the  bailiff  that  if  he  would  release  B.  from 
custody,  he,  C,  would  produce  B.  on  the  following 
Saturday,  or  pay  the  £17. 

Held,  that  this  was  not  a  promise  by  C.  to  answer 
for  the  debt  of  another  person,  within  section  4  of  the 
Statute  of  Frauds. — Reader  v.  Kingham,  C.P.,  366. — 
13  C.  B.  N.  a  344;  9  Jur,  N.  S.  797;  32  L.  J.  N.  S. 
C.  P.  108;  7  L.  T.  N.  S.  C.  B.  789. 

3.  Chiarantee — Promise  to  pay  debt  of  third  party — 
Statute  of  frauds —  Unaccepted  proposals — The  defendant 
wrote  the  following  letters  to  the  plaintiff,  to  whom 
his  nephew  R.  was  indebted,  and  which  were  held  not 
to  amount,  to  a  guarantee  (being  mere  unaccepted  pro- 
posals), within  the  Statute  of  Frauds,  viz. :  —  •*  As  I 
hope  to  be  taking  money  to-night  or  to-morrow,  or 
Saturday,  I  have  no  doubt  I  can  send  him  money  to 
pay  on  Tuesday  next,  November  1 2th  inst.  Give  me 
time,  and  I  hope  to  put  him  straight  shortly.  I  will 
see  you  don't  lose  a  shilling  by  him;  for  I  have  a  bill 
of  sale,"  &c.  "  I  really  don't  know  what  to  do  for  the 
best;  but  something  shall  be  done,  so  that  you  shall 
have  your  money.  I  have  also  written  to  a  party, 
which  I  hope  I  shall  be  able  to  get  some  money  in, 
and  discharge  your  bill  as  soon  as  possible.  I  have 
received  a  letter  from  your  solicitor,  requesting  pay- 
ment of  £26.  I  am  sorry  I  am  still  liable  to  other 
claims  upon  me.  I  hope  you  will  be  as  favourable  as 
you  can.  I  think  if  I  can  make  an  effort  to  pay  £15  to 
you  for  my  release  from  this  transaction,  I  will  do  so 
at  once;  you  will  then  have  R.  to  sue  for  the  balance." 
—NewpoH  v.  Spivey.—l  L.  T.  N.  S.  Ex.  328. 

4.  Contract — Guarantee — Subcontract — Supply  vf 
goods — Delay  in  delivery — Damage — Deduction  from 
price — Cross-action. — The  plaintiffs  having  entered 
into  a  sub-contract  with  one  B.,  a  Grovemment  con- 
tractor, to  supply  him  with  certain  articles  within  the 
period  stipulated  in  the  Government  contract,  in  which, 
but  not  in  the  sub-contract,  there  were  penalties  and 
deductions  for  delay  in  delivery,  the  defendant  g^uaran- 
teed  the  plaintiff,  *'the  payment  of  the  value  "  of  the 
articles  thus  to  be  supplied  by  the  plaintifib  to  the 
Government  contractor  "  so  soon  as  he  should  have  re- 
ceived payment  from  the  Government."  There  having 
been  delay  in  the  delivery  under  both  contracts,  but 
the  Government  not  having  exacted  any  penalties,  «nd 
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haying  paid  their  contractor  at  the    full    contract 
price — 

Held,  that  the  contractor  was  liable  to  pay  the 
plaintiffB  the  fall  contract  price,  under  their  contract 
with  him,  and  that,  therefore,  the  defendant  was 
liable,  on  his  guarantee,  to  the  same  amount. — Oattler 
y.  Bound,  Q.B.,  518. 

5.  Taking  security  from  debtor  —  Discharge  of 
surety. — ^The  defendant  haying  giyen  to  the  plain- 
tiff a  continuing  guarantee  for  goods  to  be  supplied 
on  a  credit  of  two  months,  and  a  liability  haying 
accrued  thereon,  the  plaintiff,  the  creditor,  took 
from  the  debtor  (without  the  priyity  of  the  defendant), 
a  legal  mortgage  of  certain  property  as  security,  not 
only  for  the  sum  then  due,  but  for  any  further  sums, 
which  might  become  due  on  the  guarantee,  with  a  coye- 
nant  by  the  debtor  to  pay  the  same  within  six  months 
after  they  should  haye  so  become  due.  In  an  action 
brought  to  recoyer  sums  which  became  due  subse- 
quently. 

Held,  that  thfl  subsequent  supplies  were  under  a  new 
contract,  on  an  extended  credit,  and  that  the  defendant, 
as  sure^,  was  not  liable. — JBingham  y.  QfrbUt,  Q3., 
232.-7  L.  T.  N.  a  Q.  B.  620. 

6.  Revocation  of, — ^The  declaration  alleged  a  contract 
by  the  defendants,  whereby  in  consideration  that  the 
plaiatiffft  would,  at  the  request  of  the  defendants,  dis- 
count bills  for  Dayies  &  Co.,  not  exceeding  £600;  the 
defendants  promised  to  guarantee  the  repayment  of 
such  discounts  for  twelye  months.  Plea,  reyooation  of 
the  promise  before  the  discount  alleged  in  the  declara- 
tion.   Demurrer. 

Held,  that  the  defendants  had  a  right  to  reyoke. — 
Offord  V.  Jkms,  9  Jur.  N.  a  C.  P.  22. 

7.  Fra/tiids,  statute  0/^-29  Oar.  2,  e.  3,  *.  i^-Becog- 
nisanoes  in  criminal  oases — Action  by  bail — Jfote  in 
wHiiny  necessary. — ^The  plaintiff,  at  the  request  of 
the  defendant,  entered  into  recognisances  for  the  vp- 
pearanoe  of  a  third  parfy  at  the  0.  fi.  C,  to  whidi 
snoh  third  party  had  been  committed  for  trial,  and  the 
defendant,  in  consideration  thereof,  agreed  to  indemnify 
the  plaintiff  against  all  lialnliiy.  The  party  com- 
mitted not  haying  appeared  according  to  the  recog- 
nisances they  were  estreated,  whereby  the  plaintiff 
was  obliged  to  pay  the  amount,  and  incurred  other 
expenses. 

Held  (reyersing  the  judgment  of  the  Queen's 
Bench),  that  this  was  not  a  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  within  the 
statute,  and  that  the  plaintiff  was  entitled  to  sue  the 
defendant  upon  his  agreement,  though  not  in  writing. 
— Green  y.  CrassweU,  10  A.  &  E.  453;  commented  on 
and  distinguished,  Cripps  y.  HartnoU,  £X.  0. 958. 


GUBST. — See  Innksspkb;  Lien. 

Iden  on  horae  d,  by  innkeepeer. — See  Ikkkbepsb. 

HABBAS  COEPUS.— See  Justicbs,  25. 

A  person  was  arrested  under  an  informal  warrant. 
A  rule  to  show  cause  why  a  habeas  corpus  should  not 
issue  was  senred  on  the  jailor.  A  second  warrant 
free  from  the  objection  of  the  first,  was  lodged  with 
the  jailor. 

Held,  that  although  the  second  warrant  was  made 
after  the  rule  had  been  obtained,  yet  it  was  a  sufficient 
warrant  for  the  detention  of  the  prisoner,  and  was  an 
answer  to  the  rule.— See  Justices,  25. 

HACKNEY  OABEIAGES  AOT:— 

Liability  of  a  child  underten  years  old  to  be  charged 

for  as  a  person. — See  Jusxioss^  26. 

• 

HAT,  STRAW,  AND  OTHER  FOIH>BR:— 

Meaning  of,  in  farming  lease: — See  Lakdlobd  ajstd 

TBHA2fT,8. 

HIGH  SEAS,  LARCENY  ON:— 

Jaxiadictiooi  of  quarter  seasions  to  try. — See  Gbi- 
UlUAL  IaA.w»  Id. 


HIGHWAY:— 

1.  Adoption  of  street  as  a  public  highway — Local 
Act — 6  €ho.  4,  r.  aexxiU. — Public  Health  Act  (II 
k  12  net.  c.  63),  s.  69—15  ^  16  Viet.  o.  42,  s.  Ift— 
Highway  Act  is  4^  6  Will.  ^,e.  50--Loealeommitsi^mert 
Repairs  by  owners  of  property  abutting  on  street. — 
Leamington  obtained  a  local  Act  in  1825  for  impiOTixig 
the  town,  under  which  commissioners  were  appointed 
to  repair  all  streets  and  highways  in  the  town.  Section 
47  proyided  that  if  new  roads  were  made  and  dedaapad 
by  the  commissioners  to  be  public  highways  thej 
should  be  deemed  thenceforth  to  be  public  highwaja 
to  be  repaired  by  the  commissioners.  By  section  128 
commissioners  were  empowered  to  make  rates  on  the 
occupiers  of  houses  liable  to  the  highway  rates,  and  bj 
section  27  occupiers  so  assessed  were  exonerated  from 
the  performance  of  statute  labour  tat  the  repair  of 
highways.  Springfield-street  was  made  in  1830,  and 
by  the  owner  of  the  soil  dedicated  to  the  publio,  and 
has  oyer  since  been  used  by  the  public  as  a  opmnion 
highway,  but  was  neyer  dedared  to  be,  or  adopted  bj 
the  local  commissioners  as,  a  public  highway.  In  1852 
the  11  k  12  Yict  c.  63  (Public  Health  Act),  waa  ap- 
plied to  and  put  in  force  at  Leamington,  and  by  that 
Act  the  local  board  may  require  the  ownerad  pfemiaes 
abutting  on  any  street  not  being  a  highway — Le.^  re- 
pairable by  the  inhabitants  at  large  (see  15  k  16  Yiot. 
c.  42,  8.  18)— to  paye  the  same  to  the  saHsfactian  of 
such  local  board.  The  local  board  under  this  Aet 
ordered  the  owners  of  premises  abutting  on  Spcingfield- 
street  to  paye  it. 

Held,  affirming  the  judgment  below,  that  the  order 
was  lawful,  as  the  street  was  not  a  highway  repairable 
by  the  inhabitants  at  large.— FiU^  y.  Wamnftom^  32. 
L.  J.  N.S.  Ex.  C.  86,  M.C.  143;  1  N.  R.  129. 

2.  Outs. — ^Where  the  jury  are  discharged  without  a 
ymUot,  they  not  agreeing,  there  is  no  ferial  of  the  in- 
dictment, and  the  judge  cannot  direct  the  coats  to  be 
paid  out  of  highway  rate  under  4-  &^  5  WilL  4,  c.  50, 
s.  95,—Reg,  y.  Settesbury,  8  L.  T.  N.  S.  Q.  B.  815. 

8.  Costs  of  prosecution — Indiotment  for  non-repair 
— Pleading  guilty, — On  an  indictment  against  a  pariah 
for  non-repair  of  a  road,  the  parish  pleading  guflty. 

Held,  that  the  judge  at  the  tiawBiw  had  power  to 
order  payment  of  the  costs  of  pvosecutioa  under  the 
Highway  Act,  5  and  6  Will.  4,  c.  50,  s.  95. — Bsg.  y. 
HazlemerCf  Q.B.  115. — 32  L.  J.  N.  S.  M.  C,  80;  9  Juz. 
N.  S.,  573;  7  L.   T.  N.  S.  Q.  B.   882. 

4.  Dedication  to  the  public —  Obligation  <^ parish  to 
repair — Enclosure  Act — Occupation  road — User  hy  aU 
persons  at  their  free  will  and  pleasttre, — ^After  such  a 
user  of  a  road  as  amounts  to  eyidence  of  a  dedication 
to  the  public,  an  act  of  adoption  by  the  parish  is  iiot 
necessary  in  order  to  cast  on  the  parish  the  obliQBfatifliL 
to  repair  it;  and,  therefore,  when  a  road  oHIgiuaUy  laid 
out  as  an  occupation  road,  under  an  enclosure  Aot^  had 
been  used  by  the  public, 

Held,  that  the  parish,  without  any  act  of  adoption 
on  their  part,  were  liable  to  keep  it  in  repair. — Reg. 
V.  Horley,  q.b.  433.-8  L.  T.  N.  S.  Q.  B.  382. 

5.  Dedication  and  user — Midenee  of — Thrmini — 
Liability  of  parish  to  repair— ^iui  de  sac.— Although 
tk  cul  de  sao  may  be  a  highway,  and  although  the 
old  doctrine  that  a  highway  must  lead  from  one 
public  place  to  another  may  not  be  strictly  correct,  yet 
where  a  road  leads  to  a  place  which  is  not  public,  and 
which  the  public  enter  only  by  permission  (as  where  it 
leads  to  the  gates  of  a  park),  the  user  of  the  road  by 
all  persons  who  seek  such  entry,  without  eyidence  of 
user  for  any  other  purpose,  is  not  a  user  sufficient  to 
warrant  the  conclusion  of  a  dedication  to  the  public 
ae  a  highway,  and  a  liabiliiy  in  the  parish  to  re{»lr. — 
Reg.  y.  The  Parish  of  Hawkhurstf  Q3.  116.-7  L.  T. 
N.  S.  Q.  B.  268. 

6.  Dkfersion.-^Reg.  v.  Wright  (WiUiam),  8  I*  TL 
N.  S.  Q.  B.  455. 
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7.  Dwersian  of  road — RetoUsHon  of  ffettty — 5  4*  ^ 
Wm.  4,  e.  50,  «f.  84,  llS^Eoad  wUMn  the  UmiU  of  a 
tpeeial  Act. — Where  a  publio  highway,  whioh  is  situated 
looallj  within  the  boundaries  of  a  oertain  pansh,  is 
also  within  the  limits  of  a  looal  improvement  act,  and 
the  commissioners  appointed  by  that  act  are  liable  to 
the  repair,  and  entitled  to  the  control  and  management 
of  the  said  highway,  but  no  provision  is  made  by  the 
local  act  for  its  diversion,  the  inhabitants  of  the  parish 
in  which  the  road  is  sitoated,  in  vestry  assembled, 
have  no  authority  under  5  &  6  Will.  4,  c.  50,  s.  82 
(The  General  Highway  Act),  to  direct  their  surveyors 
to  make  an  application  to  the  justices  to  view  the  same 
in  order  to  its  being  stopped  up  or  diverted,  and  a  cer- 
tificate of  two  justices  grounded  on  such  an  application 
is  void. 

^iMVTf,  whether  in  sudi  a  case  the  commissioners 
under  the  Local  Improvement  Act,  have  authority  to 
make  such  an  application  to  the  justices  under  section 
84  of  5  &  6  WilL  4,  c.  50,  or  whether  such  an  i^iplica- 
tion  is  pveduded  liy  the  operation  of  seoticn  118  of 
that  act. — Beg,  v.  SkUee  (1  Q.  B.  919),  commented  on. 
— Wright  v.  The  Surveyor  of  Franty  q.b.  883, — nom, 
—Parish  of  Front,  Betpt^  v.  Wright,  App,,  8  L.  T.  N.  S. 
455. 

8.  ImdiMment — Sighioay  —  Certiorari —  Point  re- 
served — Appeal — Error, — On  a  point  reserved  on  the 
trial  of  an  indictment  for  non-repair  of  a  highway, 
removed  liy  certiorari  into  this  court,  there  cannot  be 
an  i^peal  to  a  court  of  error. — Beg,  v.  Hawkhurst 
parish,  qji,  116. 

9.  Order  of  justices  for  repairs  of — What  must 
show, — ^An  order  of  justices  directing  an  indictment 
for  non-repair  of  a  highway  to  be  preferred  is  bad,  for 
not  showing  on  the  face  of  it  that  it  was  made  at  a 
special  session  of  the  highways  held  within  the  divi- 
sion in  which  the  road  was  situate. — Beg,  v.  Hetteshury, 
8L.  J.N.  8.  815. 

10.  Special  damage — Nonrepairs — Towns  Improve- 
ment  Cla/uses  Act,  1847 — Byde  Improvement  Act,  1864. 
— ^The  Ryde  Improvement  Act,  1854,  which  incorpo- 
rates tiie  Towns  Improvement  Glauses  Act,  1847,  pro- 
vides for  the  appointment  of  commissioners  to  carry 
the  Act  into  operation,  and  authorises  them  to  levy  a 
rate  not  exceeding  2s.  6d.  in  the  pound  on  the  inhabi- 
tants within  the  limits  of  the  Act,  and  directs  them  to 
apply  the  funds  so  raised  in  a  particular  manner.  The 
Towns  Improvement  Clauses  Act,  1847,  vests  the 
management  of  the  streets  within  the  limits  of  the 
Act  in  the  commissioners,  and  enacts  that  they  shall 
be  deemed  guilty  of  a  misdemeanour  for  neglecting  to 
repair  any  such  street,  and  shall  be  liable  to  be  indicted 
in  the  same  manner  as  the  inhabitants  of  a  parish. 

Held,  that  the  commissioners  were  liable  to  an  ac- 
tion lor  neglecting  to  repair  one  of  such  streets  at  the 
suit  of  an  individual  who  had  suffered  special  damage 
thereby. — HartneU  v.  The  Byde  Commissioners,  q.b, 
968.-8  L.  T.  N.  S.  Q.  B.  674. 

11.  Surveyor,  liability  of ,  for  nonrepair  of  highway 
—Highway  Act,  5^6  WUl,  4,  e,  60.— No  action  Ues 
against  a  surveyor  of  highways  appointed  under  6  &  6 
Will.  4,  c.  50,  for  damage  resulting  from  an  accident 
caused  by  his  neglect  to  repair  the  highway. 

Judgment  of  Exchequer  afBbmed. — Young  v.  Davies 
.c.  785. 


12.  Threshing  machine —  ''Erected"  —  JBighway 
Act,  5^6  WiU,  4,  e.  50,  s.  7.— A  portable  thxediing 
machine  employed  in  threiihiug  com  by  the  roadside  is 
"eieoted  "  within  the  meaning  of  the  70th  section  of 
5^6  Will.  4,  o.  50  (the  General  Highway  Act)  ;  and 
if  it  is  within  twenty-five  yards  of  &e  carriage  way, 
and  not  properly  screened,  it  rmdeis  its  owner  liable 
to  the  peoialties  imposed  by  that  eectiosL — Smith,  Appt., 
▼.  Stohes,  J2m^.— O.B.  758. 

18.  Hksmpihe  roads,  Bepair  of—Sighwmy  rates — 
Under  4  A  5  Tiot  c.  59,  justdoee  can  make  an  cider 


for  the  repair  eipart  of  a  tumpiko  road  authorised  to 
be  made,  where  such  part  only  has  been  completed  and 
opened  to  the  public. — Boherts  v.  Boberts,  q.b.  35. — 
3  B.  &  8.,  188;  7  L.  T.  N.  8.  820.  ^  H^-^ 

14.  Overseers  of,  not  a  corporation,  and  are  not  ca- 
pable of  taking  by  grant,  and  therefore  cannot  claim  a 
right  to  take  stones  and  sand  from  the  sea  shore  by 
prescription. — See  Justices,  9. 

HOMOBOPATHIST.— See  Libel. 

HOP  GROUNDS.— See  Tithes,  2. 

HOPS:— 

Sale  of. — See  Frauds,  Statute  op,  2. 

HORSE:— 

Injury  done  to,  by  ostler,  innkeeper  liaUe  for. — See 
Iknkeepeb;  Lien,  1,  2. 
Lien  on  by  innkeeper. — See  Innkeepeb;  Libk,  2. 

HORSE  RACES.— See  Custom. 

Custom  —  Beasonableness — Sbrse-^aees — Plea — Dc" 
mwrrer, — ^To  an  action  of  trespass  t[uare  ola^tsum 
fregit,  the  defendant  pleaded  that  from  time  imme- 
morial, on  Asoension-day  horse-races  had  been  held, 
and  of  right  ought  to  be  held  on  land  in  a  oertain 
extra  parochial  place,  and  that  there  was  a  custom  for 
the  freemen  of  the  town  of  C.  to  enter  on  the  dose 
for  the  purpose  of  horse-racing. 

Held,  on  demuner  to  the  plea,  Idust  the  custom  was 
good  and  reasonaUe. — Mounsey  v.  Ismay^  BX.  270. — 
82  L.  J.  N.  S.  Ex.  94;  9  Jur.  N.  S.  Ex.  306;  7  L.  T. 
N.  S.  Ex.  716. 

HOSTILITIES.— See  Insurance  (Marine),  13. 

HOUSE— SHOP— COUNTING-HOUSE:— 

Qualification  of  town  councillor. — See  OOBPORA- 

TION,  1. 

HUSBAND  AND  WIFE.— See  Poor,  11, 12. 

1.  When  the  wife  is  separated  from  her  husband  in 
consequence  of  cruelty,  the  Court  cannot  authorise  her 
to  convey  property  without  his  oonsent. — See  Married 
Woman. 

2.  Covenant  to  pay  wife  an  ammmty  previous  to  Di- 
vorce Act — How  effected  by  a  degree  of  dissolution, — 
Previous  to  the  passing  of  the  Diyoroe  Act,  a  husband 
executed  a  deed  of  Bq»aration,  reciting  the  adultery  of 
the  wife,  and  covenanting  with  trustees  to  pay  her 
an  annuity.  After  the  passing  of  the  Divorce  Act,  the 
husband  obtained  a  decree  of  dissolution,  on  the  ground 
of  that  adultery. 

Held,  that,  that  decree  is  no  answer  to  an  action  by 
the  wife's  trustee  upon  the  covenant  of  the  husband  to 
pay  the  annuity. — Ooslin  v.  Clark, — 12  0.  B.  N.  S. 
681.-9  Jur.  N.  S.  C.  P.  620. 

3.  Alimony — Begistering  decree  for — So  as  to  charge 
a  husband's  lands  under  1^2  Vict,  c,  110/  20  4'  21 
Vict,  c,  86.  ss,  32  ^  62. — A  wife,  on  dissolution  of  her 
marriage,  was  adjudged  £100  a  year  permanent  ali- 
mony payable  monthly,  and  registered  the  decree 
under  1  &  2  Yict.  c.  110  in  the  Common  Pleas,  so  as 
prevent  the  husband  from  dealing  with  his  estate. 

The  Comt  refused  to  expunge  the  entry  from  the 
register,  and  remitted  the  husband  to  the  Court  of 
Chancery. — Holden  v.  Holden,  o.B.  437. — Nom,  Holden 
ex  parte  Be  Mary  Eleanor  Holden,  32  L.  J.  N.  8.  Q.  B. 
111.— 13  C.  B.  N.  8.  641;  7  L.  T.  N.  8.  C.  B.  791. 

4.  Action  by — Joinder  qf  claim  by  husband  in  his  own 
right — ^The  Common  Law  Prooednie  Act,  1852,  s.  40, 
provides  that  in  any  action  brought  by  a  man  and  his 
wife  for  injury  done  to  the  wife,  in  respect  of  which 
she  is  necessarily  joined  as  a  party,  it  shall  be  lawful  for 
the  husband  to  add  thereto  claims  in  his  own  ri^t. 

Held,  that  this  provision  is  permissive  only;  not  im« 
perative.  — Brochbanh  v.  WhUeha/ven  Junction  Bailway 
Cmpamy, — 7  H.  &  N.  B34. 

5.  Where  wife  is  guilty  of  stealing;  husband  may 
be  guilty  of  receiving,  &a— See  Criminal  Law,  20. 
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6.  Desertion  of  Wife  by  Husband. — See  Justices,  10. 

ILLEGALITY:— 

Contract — Sale  of  commiMon — Payment  of  money  for 
resignation  of  Major ^  in  the  E,  I,  Cumpany^s  service. — 
A  contract  to  paj  a  sum  of  money  for  the  resignation 
of  a  major  in  the  E.  I.  Company's  service,  is  illegal 
within  the  statute  49  Geo.  3  c.  126. — Eyre  v.  Forhes. — 
12  C.  B.  N,  S.  191. 

IMPLIED  WARRANTY.— See  Contract,  10,  16. 

INCOME  TAX.— See  Revenue. 

IneomC'tax — Bent-charge^  grant  of — Who  to  pay  tax 
—5  .5'  G  Vict.  c.  35  ss,  60,  103.— The  103rd  section  of 
the  Property  Tax  Act,  5  &  6  Vict.  c.  35,  nullifies  con 
tracts  for  payment  of  interest,  rent,  or  annual  pay 
ments  therein  referred  to  without  allowiug  the  de- 
ductions mentioned  on  account  of  the  income-tax,  but- 
omits  to  mention  wills.  Therefore,  where  a  testator 
devised  lands  to  devisees  to  the  use  and  intent  that 
the  defendant  might,  after  his  disease,  yearly  receive, 
daring  her  life,  one  yearly  rent-charge  of  £2,200,  to 
be  charged  upon  and  issuing  out  of  the  lands  men- 
tioned, and  to  be  paid  half-yearly,  without  any  deduc- 
tions or  abatement  whatsoever  on  account  of  any 
taxes,  charges,  or  assessments  already  or  to  be  thereafter 
taxed,  charged,  assessed  or  imposed  on  the  same  heredi- 
taments, or  on  the  said  rent-charge  of  £2,200,  or  on 
the  said  M.  Duchess  of  S.,  or  her  assigns,  in  respect 
thereof  by  the  authority  of  Parliament  or  otherwise 
howBoever. 

Held  (reversing  the  judgment  of  the  Queen's  Bench), 
that  the  terms  of  the  will  must  prevail,  and  that  the 
defendant  was  entitled  to  receive  the  full  amount  of 
the  rent-charge  without  deduction  for  income-tax. — 
Fbsting  v.  Taylor,  EX.C,  70. — 32  L.  J.  N.  S.  Ex.  C.  41; 
9  Jur.  N.  S.  Ex.  44;  3  B.  &  S.  217,  in  error  235;  7  L.  T. 
N.  S.   429. 

INCORPOREAL  HEREDITAMENT.— See  Easement. 

Canal — Right  to  let  boats  for  hire — GranP, — Where 
a  canal  company  demised  land  adjoining  the  canal  to 
the  plaintiff,  and  also  gfranted  to  him  the  exclusive 
right  to  let  pleasure  boats  for  hire  upon  the  canal. 

Held,  that,  on  the  ground  that  the  owner  of  property 
cannot  attach  to  it  incidents  hitherto  unknown  to  the 
law,  the  grant  of  such  exclusive  right  passed  no  pro- 
perty to  the  plaintiff  so  as  to  enable  him  to  maintain 
an  action  against  a  stranger  for  its  infringement. — 
mil  V.  Tvpper,  EX.  786.-9  Jur.  N.  S.  Ex.  725. 

INDEMNITY.— See  Contract,  6. 

Policy  of  assurance;  contract  of  indemnity. — See 
Insurance  (Marine),  2. 

INDICTMENT.— See  Criminal  Law,  6. 

1 .  A  count  charging  a  bankrupt  with  embezzlement, 
alleged  that  he  committed  the  act  of  bankruptcy  by 
being  unable  to  meet  hia  engagements  with  his  cre- 
ditors, and  by  filing  his  petition  to  the  Court,  but 
omitted  to  state  that  such  petition  was  founded  upon  a 
declaration  of  in8olvency»  is  bad. — See  Criminal 
Law,  6. 

2.  Removal  of  to  Central  Criminal  Court,  grounds  for. 
— See  Criminal  Law,  24. 

3.  Indictment  for  being  found  by  night  armed,  with 
ioateut  to  break  into  any  house,  is  bad. — See  Criminal 
Law,  18. 

I2n)OR8EMENT.— See  Bill  op  Exchange,  12, 16. 

INDUSTRIAL  SOCIETY:— 

Money  received  at  store  of;  ownership;  larceny. — 
Tee  Criminal  Law,  11. 

INFANT.— See  Livery  Stables. 

1.  Tortieu*  Act — Necessariei, —  An  undergraduate 
hired  a  horse  for  riding,  stating  at  the  time  that  he 
did  not  want  it  for  jumping.  He  lent  it  to  a  friend, 
Tkbo  in  jumping  it  over  a  fence  staked  it,  and  it 
died. 


Held,  he  was  liable  for  the  damage,  it  being  a  tor- 
tious act,  independent  of  necessaries. — Burnard,  App.^ 
V.  Haggis,  Besp.,  C.P.  644.-8  L.  T.  N.  S.  320. 

2.  Justification  for  felony  is  no  answer  to  false  im- 
prisonment, if  plaintiff  be  under  seven  years  of  age. — 
See  False  Imprisonment,  3. 

3.  Beplicatian — Equitable  answer — Fraud — FaUff 
representations. — Plaintiff  replied  on  equitable  grounds 
to  a  plea  of  infancy,  that  the  defendant  fraudulently 
contracted  the  debt  by  means  of  a  false  and  fraudulent 
representation;  that  he  was  of  full  age  is  bad,  on  the 
ground  of  departure,  and  that  it  is  not  warranted  by  the 
Common  Law  Procedure  Act,  1 854. — De  Boo  v.  Ihxter, 
12C.  B.  N.  S.  272. 

INJUNCTION.— See  Railway  Company,  7. 

INNKEEPER.— See  Master  and  Servant. 

1.  lnnhcej)er —  Liability  —  O-nest —  Livery  stable 
keeper — Matter  and  servant. — The  plaintiff  arrived 
with  his  gig  and  mare  at  the  defendant's  inn.  The 
ostler  took  the  gig  and  mare  round  to  the  stable,  and 
the  plaintiff  went  in  and  used  the  inn.  The  plaintiff 
then  left  the  inn,  and  was  absent  about  a  fortnight,  but 
left  the  gig  and  mare  at  the  inn.  During  the  absence 
of  the  plaintiff  an  accident  happened  to  the  mare.  It 
was  proved  that  an  arrangement  existed  between  the 
defendant  and  the  ostler,  that  the  ostler  should  use  the 
stables  of  the  inn,  and  should  pay  no  rent  and  receive 
no  wages,  but  should  attend  the  guests  at  the  inn,  and 
other  persons  in  the  town,  and  provide  the  hay  and 
com  for  the  stables,  but  of  this  arrangement  req>on- 
dent  had  no  knowledge. 

Held,  that  the  defendxmt  was  liable  for  injury  to  the 
mare,  the  ostler  being  apparently  the  servant  of  the 
innkeei^er. — Day  v.  Bather,  ex.  675. — 32  L.  J.  N.  S. 
Ex.  171. — Xom.  Bather,  Appt.,  v.  Day,  Bcspt„  8  L.  T. 
N.  S.  Ex.  205;  9  Jur.  N.  S.  Ex.  444. 

2.  Innkeeper — Lien  on  horse  of  gvest — Question  of 
fact — Common  Law  Procedure  Act,  1854 — Practice. — 
Where  the  owner  of  a  racehorse  went  with  it  to  an 
inn  under  circumstances  sufficient  to  constitute  him  a 
guest,  and  remained  there  with  the  horse  for  several 
months,  it  was  held  that  he  would  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  to  continue  to  be 
there  as  a  guest,  so  as  to  give  the  innkeei)er  a  lien  on 
the  horse  for  its  keep,  although  during  such  time  the 
owner  constantly  took  the  horse  out  for  training,  and 
was  sometimes  absent  with  him  for  several  days  at 
races  at  which  the  horse  ran. 

Where  an  innkeeper  has  a  lien  on  the  goods  of  his 
guest,  and  the  amount  in  respect  of  which  he  is  enti- 
tled to  claim  it  is  not  tendered,  he  does  not  lose  it  by 
claiming  more  than  is  due  to  him. 

Judgment  of  Common  Pleas  affirmed. 

Where,  at  the  trial  of  a  cause,  leave  is  giVen  to 
move  to  enter  a  verdict,  the  Court  to  hav«  power  to 
draw  such  inferences  from  the  facts  as  a  jury  might, 

Semble,  that  this  Court,  upon  appeal  from  the  Court 
below,  is  bound  to  draw  such  inferences  from  the  facts 
as  the  Court  below  ought  to  have  drawn. — Allen  ▼. 
SmUh,  EX.C.  440.-9  Jur.  N.  S.  C.  P.  300. 

INSOLVENCY:— See  Bankruptcy. 

INSPECTION  OF  DOCUMENTS:- 

Discovery  and  inspection  of  documents — Correspon- 
dence between  a  party  to  the  suit  a  fid  his  agent  abroad. 
Although  the  Court  is  not  bound  by  the  denial  of  the 
party,  at  whose  hands  inspection  is  sought,  that  the 
documents  which  are  sought  to  be  inspected,  and 
which  are  admitted  to  be  in  his  possession,  and  to  bear 
upon  the  matter  in  dispute,  relate  to  the  case  of  his 
adversary;  yet  if  the  Court  ooUeot  ^m  the  whole  of 
the  material  before  them  that  in  fact  the  documents  of 
which  discovery  and  inspection  is  asked  would  not  go 
to  establish  the  case  of  tiie-party  who  asks  for  the  disr 
oovery  and  inspection,  but  tend  merely  to  enable  him 
to  discover  the  case  of  the  opposite  party,  the  Court 
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will  not  compel  the  production  of  them,  nor  make  anj 
Older  for  disooveiy  and  inspection. 

The  Court  declined  to  order  the  inspection  of  oorres- 
pondence  which  passed  between  a  partjto  the  suit 
resident  in  this  conntiy  and  his  agent  in  Tni^ift.^  oon- 
duoted  under  the  advice  of  his  attorney,  for  the  pur- 
pose of  obtaining  information  upon  the  subject-matter 
of  the  action,  the  party  seeking  inspection  not  having 
given  the  Court  anj  reason  to  believe  that  the  corres- 
pondence in  question  would  help  to  establish  Ids  case. 
In  re  The  Chartered  Bank  of  India,  Auttralia,  and 
China  v.  HUh,  Q3.  880.— 8  L.  T.  N.  S.  464. 

INSTALMENTS:— 

Default  in  payment  of. — See  Bond;  Loan  Society. 

INSURANCE   LIFE:  — 

Company. — See  Joint  Stock  Company,  6. 

1.  Meaning  of. — See  Joint  Stock  Company,  6. 

2.  Registered  under  7  &  8  Vict  c.  110,  need  not  be 
•under  Joint  Stock  Acte,  1866, 1867. — See  Joint  Stock 
Company,  6. 

3.  Life  inwrance — Interett  insurable — 14  Geo,  3, 
<?.  48 — Insurance  on  life  of  creditor — Promise  by  cre- 
ditor not  to  enforce  debt — Insurance  by  clerk  or  servant 
on  life  of  employer — Double  insurance — Payment  upon 
-one  policy  of  whole  amount  of  interest y — ^The  plaintiff, 
■9k  confidential  clerk  of  a  banking  firm,  who  had  over- 
-drawn  his  account,  as  customer  of  the  bank,  was 
promised  by  the  principal  partner  (in  lieu  of  a  part- 
nership), that  so  long  as  he — ^the  partner — should  live, 
the  debt  should  not  be  enforced,  and  that  he  should  for 
seven  years  have  a  salaiy  of  a  certain  amount,  and 
thereupon  insured  that  partner's  life  for  a  sum  equal 
to  the  amount  of  the  debt;  and,  also,  about  equal  to 
Hie  amount  of  the  seven  years'  salary;  and  subse- 
quently, the  debt  being  somewhat  increased,  he  in- 
sured on  the  same  life  in  the  defendant's  office,  for  a 
further  sum,  greater  than  the  increase  of  the  debt 
The  life  having  dropped  within  the  second  of  the  seven 
jrears,  and  the  first  policy  having  been  paid,  the  de- 
fendant, in  an  action  on  the  second,  denied  the  In- 
terest, and  also  pleaded  the  payment  upon  the  former 
policy  of  the  full  amount  of  the  real  interest 

Held,  that  the  plaintiff  had  an  interest  only  to  the 
amount  of  the  salaiy  for  the  five  years  unexpired  of 
the  period  of  his  engagement,  and  that  the  plea  was 
^food,  and  an  answer  to  the  action. — Hebdon  v.  West, 
^.B.  428.-32  L.  J.  N.  S.  Q.  B.  86;  9  Jur.  N.  S.  747; 
7  L.  T.  N.  S.  864. 

4.  Life  insurance — Declaration  of  assured — Fraud. 
— Action  on  a  policy  of  insurance.  —  Policy  (accom- 
panied by  declaration  signed  by  assured)  contained  a 
proviso  that  **  if  any  statement  in  the  said  declaration 
(which  declaration  shall  be  considered  as  much  a  part 
of  the  policy  as  if  it  had  been  actually  set  forth  therein) 
Is  untrue,  or  if  the  assurance  by  this  policy  shall  have 
been  effected  by  or  through  any  wilful  misrepresenta- 
idon,  concealment,  or  false  statements  whatsoever," 
*•  the  said  policy  shall  be  void,  and  all  moneys  paid  in 
respect  thereof  shall  be  forfeited  to  the  said  associa- 
tion. The  declaration  accompanying  the  policy  con- 
tained these  words — ''I  do  hereby  declare  that  tiie 
above- written  particulars  are  correct  and  true  through- 
out; and  I  do  agree  that  this  proposal  shall  be  the 
basis  of  the  contract  between  me  and  the  Manchester 
and  London  Life  Assurance  Association.  And  if  it 
shall  hereafter  appear  that  any  fraudulent  concealment 
or  designedly  untrue  statement  be  contained  therein, 
then  any  money  which  shall  have  been  paid  on  account 
of  the  assurance  made  in  consequence  hereof  shall  be 
forfeited,  and  the  policy  granted  in  respect  of  such 
assurance  shall  be  absolutely  null  and  void." 

Declaration  setting  out  policy  and  accompanying 
•declaration,  and  averring  fNBrformance  of  conditions 
precedent. 

Plea,  that  **  at  the  time  of  the  delivery  of  the  decla« 


ration  in  the  policy  mentioned,  and  of  the  making  of 
the  said  policy,  there  were  divers  statements .  made  by 
the  assured  which  were  untrue;  and  that  divers  of  the 
particulars  in  the  said  declaration  alleged  to  be  correct 
and  true  were  incorrect  and  untrue." 

Held  (on  demurrer),  that  the  plea  was  bad. — Fowhes 
V.  The  Manchester  and  Zondon  L\fs  Assurance  Associa- 
tion.—Q,B,  622.-32  L.  J.  N.  S.  Ex.  Ch.  164;  8  L.  T. 
N.  S.  309. 

INSURANCE  MARINE.— See  Shipping. 

1.  Delivery  of  policy —  What  a  si{fficient —  Cancellation 
— Authority  of  broker — Practice  of  insurance  com- 
panies and  private  underwriters — Broker's  accounts — 
Deed — Execution — Commercial  law.  —  In  an  ac- 
tion upon  a  marine  policy  against  the  chairman 
of  an  incorporated  insurance  company,  it  appeared 
that  the  plaintiff  had  employed  L.,  his  broker,  to  effect 
an  insurance  on  a  ship  for  £2,000;  and  the  company, 
upon  the  application  of  L.,  agreed  to  become  sudi  in- 
surers, and  a  slip  prepared  by  L.  was  initialed  accord- 
ingly. Before  tiie  policy  was  prepared,  the  plaintiff 
instructed  L.  to  cancel  that  insurance,  and  effect  a 
policy  for  £1,000  instead  of  £2,000,  to  which  the  com- 
pany, upon  L.'s  application,  agreed;  and  another  slip, 
I>repared  by  L.  in  conformity  with  his  instructions,  was 
initialed  by  a  clerk  of  the  company.  A  separate  slip 
made  out  by  L.  was  left  at  tiie  company's  office,  in  order 
that  the  policy  might  be  prepared  by  the  officers  of  the 
company  aocordingto  the  usual  course  of  business.  On 
the  1st  of  May  L.  was  debited  by  the  company  with 
the  premium  and  stamp;  and  on  the  same  day  the 
plaintiff  paid  L.  the  premium  and  stamp.  A  few  days 
afterwards,  two  directors  of  the  company  signed,  sealed, 
and  delivered  the  policy,  dated  May  1 ;  but,  according 
to  the  usual  course  of  business,  retained  it  in  their 
custody  till  sent  for  by  the  assured  or  his  broker.  On 
the  8th  of  June  the  company  sent  a  debit  note  for  the 
premium  and  stamp  to  L.'s  office,  with  a  request  for 
payment,  but  the  messenger  was  informed  by  L.'8 
clerk  that  no  premium  was  due ;  and  subsequently, 
upon  the  representation  by  L.'s  clerk  that  the  policy 
had  gone  forward  by  mistake,  and  a  request  that  it 
might  be  cancelled,  a  memorandum  of  cancellation  was 
indorsed  on  the  policy,  signed  by  two  directors  and  the 
secretary;  and  the  policy  was  handed  back  to  L.'8 
clerk,  in  order  that  he  might  obtain  a  remission  of  the 
stamp,  for  which  it  was  agreed  that  he  should  be  de- 
bited. The  ship  was  afterwards  lost  The  plaintiff 
was  entirely  ignorant  of,  and  had  never  authorised  the 
cancellation  of  the  policy,  and  had  never  received  back 
the  premium  which  he  had  paid  to  L. 

Held  (aftening  the  judgment  of  the  Common  Pleas, 
Blackburn  and  Mellor,  JJ.,  dissenting  from  the  majority 
of  the  Court),  that,  under  the  circumstances,  there  had 
been  no  complete  delivery  of  tiie  pblicy,  and  that  the 
plaintiff  was  not  entitled  to  recover. 

Held,  by  Blackburn  and  Mellor,  JJ.,  that  upon  the 
facts  proved,  the  plaintiff  was  entitled  to  recover;  for 
that  a  policy  binding  upon  the  company  had  been 
executed,  wMch  the  broker  had  no  authority  to  canceL 
—Xenos  V.  Wiekham,  BX.C.  1067.— 13  C.  B.  N.  S.  381; 
9  Jur.  N.  S.  C.  P.  471. 

2.  Indemnity,  contract  of — Several  policies, — ^In 
an  action  on  a  policy  of  marine  insurance,  it  was 
proved  that  the  ship  was  insured  in  several  policies, 
and  that  the  owner  had  recovered  a  large  portion  of 
the  value  of  the  ship  under  some  of  tiiese  polices. 
The  judge  directed  the  jury  that  the  plaintiff  in  the 
action  could  only  recover  the  difference  between  the 
value  of  the  ship  and  the  sum  recovered  under  the 
other  policies. 

Held,  that  the  direction  was  right — Bruce  v.  Jones, 
BX.  371.-9  Jur.  N.  S.  628;  32  L.  J.  N.  S.  Ex.  132; 
7  L.  T.  N.  S.  C.  B.  748. 

3.  Loss  occasioned  by  an  embargo  laid  on  the 
ship  by  the  government  of  the  assured,  a  foreigner^-' 
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Regtramt  of  j^rao^M.-^Tbe  sabjeet  of  «  foreign  sfcate, 
at  a  time  of  peaoe,  and  when  kofltilities  were 
not  e]q>eoted  between  tliis  ooontiy  and  Mb  own, 
insures  gfoods  hy  the  ordinary  form  of  policy,  against 
restraint  of  prinoes,  is  entitled  to  recover  on  the 
poUoy,  although  the  loss  be  oooasioned  by  a  restraint 
of  the  ship  by  his  own  govemment;  and  it  is  a  fiction 
not  to  be  supported  that  under  suoh  circumstances  he 
adopts  or  consents  to  such  restraint.  Therelore,  where 
a  Spaniard  effected  an  insurance  by  the  ordinary  form 
of  policy  on  goods  on  a  voyage  from  London  to  Alicante, 
and  the  Queen  of  Spain,  for  a  purpose  wholly  uncon- 
nected with  hostilities  either  existing  or  expected  be- 
tween this  countiy  and  her  own,  laid  an  embargo  on 
the  ship  at  Gorunna,  by  reason  of  which  the  goods 
were  damaged. 

Held,  affirming  the  judgment  of  the  Queen's  Bench 
(Pollock,  O.B.,  dubitante),  that  the  underwriter  was 
responsible  for  the  loss. — Conway  v.  Orayf  10  East. 
536,  overruled. — Aubert  v.  Oray^  KX.  c.  27. — 7  L.  T. 
N.  S.  Ex.  C.  469.-32  L.  J.  N.  S.  50;  0  Jur.  N.  S.  714; 
3  B.  ^c  S.  163,  in  er.  169. 

4.  Lo$» — Particular  a/verage  expense  of  forwarding 
goods — Freight — Transhipment, — 480  tons  of  iron  rails 
were  shipped  in  London,  '*  freight  to  be  paid  here,  ship  lost 
or  not  lost.''  A  policy  of  insurance  was  effected  for 
£4,500  on  the  goods  in  the  usual  form,  warranted  free 
from  particular  average,  unless  the  ship  be  stranded,  sunk, 
or  burned.  The  ship,  disabled  by  the  perils  of  the  seas 
put  back  to  Plymouth,  and  notice  of  the  abandonment 
of  the  voyage  was  given  to  the  shippers.  The  rails 
were  secured,  and  re-shipped  by  other  vessels  at  an  in- 
creased rate  of  freight,  amounting  to  £825. 

Held,  that  this  freight  was  particular  average,  and 
within  the  warranty,  and  oould  not  be  recovered  on 
tiiis  policy. 

Held,  also,  that  the  expenses  of  transhipment  and 
forwarding  the  rails  cannot  be  recovered  under  the 
clause  that  "  that  it  shall  be  lawful  for  the  insured  to 
sue  labour  and  travel  for  in  and  about  the  defence, 
safety,  and  recovery  of  the  goods,  and  that  the  insurer 
will  contribute  according  to  the  rate  and  quantity  of 
the  sums  insured."  As  the  expenses  which  are  re- 
coverable under  this  clause,  are  those  incurred  to  pre- 
vent an  Impending  loss,  and  these  goods  were  in  per- 
fect safety  in  specie  and  uninjured  when  these  expenses 
were  incurred;  and  the  plaintiffs  oould  not  have  aban- 
doned them,  and  the  expenses  which  are  paid  by  the 
plaintifb  after  the  goods  were  delivered  to  them  in 
perfect  safety,  cannot  in  any  wise  be  said  to  be  ex- 
penses incurred  to  save  the  goods  from  loss,  and  the 
money  could  never  have  been  paid  to  prevent  any  loss 
to  which  the  policy  is  attached. — The  Great  Indian 
JPeninsnlar  Bailmay  Company  v.  Sawnders, — 9  Jur.  N. 
S.  Ex.  C.  1  98.% 

5.  LosSf  total — Construction  of. — An  <^  Aip  was  in- 
sured against  "total  loss  only."  She  met  with  an 
accident  which  rendered  her  not  worth  repairing,  and 
a  oonstructive  total  loss.  In  an  aotion  against  the 
underwriter, 

Held,  that  he  was  liable  for  a  total  loss. — Adams 
V.  Mackenzie,  C.P.  842.— 18  0.  B.  N.  S.  442;  32  L.  J. 
N.  S.  Ex.  92;  7  L.  T.  N.  a  0.  B.  711. 

6.  Less,  total  or  average  criterion  qf — Exceptional 
doss  of  ship — Abandonment,  notice  of, — ^The  owners  of 
a  shq)  of  exoeptioiial  siae  and  dass,  valued  at  £17,000, 
eiSeoted  polknes  on  lier  in  the  usual  form  for  £16,000, 
from  Bombay  to  LiverpooL  On  the  voyage  she  sus- 
tttixied  damage,  and  it  became  necessary  for  her  to  put 
in  at  a  port  in  the  Mauritius,  where  the  master,  after 
communicating  with  her  owners,  sold  her  instead  of 
having  her  repaired.  She  had  oest  her  owners  £20,000, 
and  that  would  have  been  the  cost  of  building  snoh  a 
ship  at  the  time  when  the  poli^  attached;  the  cost  of 
repairimg-  her  woald  have  been  £10^500;  but  her  value 
when  repaired,  on  aeooont  ol  her  being  of  an  excep- 


tional dass,  would  have  been  only  £7,5^;  but  any 
person  wanting  suoh  a  ship  would  have  had  to  pay 
much  more  than  £10,500  for  muh  a  ship  as  i^be  would 
have  been  if  she  had  been  repaired. 

Held,  by  the  majority  of  tbe  Oovrt,  sflBrming  the 
judgment  of  the  Queen's  Bendi,  upon  a  oaae  staMd  be- 
tween the  owners  and  an  vnderwriter,  that  tiie  infer- 
ence to  be  drawn  from  the  facts  was  that  there  had 
been  no  oonstructive  total  Umb;  and  also,  that  vpea.  the 
facts  stated  the  notice  of  abandoauMat  was  inaafficnent. 
— Martin  v.  Granger,  EX.  C.  7-56. 

7.  Loss,  constructive  total  —  Evidence  of —  Notice 
of  abandonment  —  Assignment  of  policy  —  Notice  hy 
assignee —  Validity  of, — Notice  of  abandonment,  given 
to  the  underwriters  by  the  assignee  of  a  policy 
on  a  ship  —  though  *'on  bdialf  of  the  assured" 
— if  without  his  assent  or  authedty,  is  not  valid,  in 
order  to  fix  t^e  .underwriter  with  a  eonstmotive  total 
loss,  and  the  notice  ought  to  be  given  by  the  party 
interested  in  the  ship. — Ja/rdine  v.  LetuMey,  Q.B.  432. 
—32  L.  J.  N.  S.  Q.  B.  132;  7  L.  T.  N.  S.  783, 

8.  Policy — Separately  vaiuing  hull  and  machinery 
in  an  insurance  of  a  steamer — IS^eet  of — Esspenses 
for  the  benefit  ef  the  whole  adventure  —  GcMcral 
ana  particular  average. — ^A.  effected  a  poli^  of  in- 
surance on  one  of  his  steamers  with  B.,  the  policy 
containing  a  stipulation  that  the  hull  should  be  valued 
at  £14,000,  and  the  machinery  at  £8,000,  **  average 
payable  on  the  whole  or  on  eaeh  as  if  eepasately  in- 
sured," and  also  the  usual  memorandnn  wananting 
the  ship  and  freight  free  from  average  under  three  per 
oent.  A  fire  oooorred  during  the  eoatinuaiice  ei  the 
poliqy  which  caused  dizeot  damage  to  the  hull  ai—nnt- 
ing  to  less  than  three  per  oent.  But  by  adding^eertain 
extraordinary  expenses  inoarzed  in  puttiimr  oat  the  fire 
and  for  surveyor's  fees,  to  the  direct  damage,  a  sum 
above  three  per  oent  en  the  amount  uunred  was  at> 
tained. 

Held,  that  assuming  these  expenses  to  be  partionlar 
average,  thqy  oould  not  be  eharged  exclusively  upon 
-the  amount  insured  on  the  hull;  but  that  haying  been 
inouned  for  the  benefit  of  the  whole  ship  and  adven- 
ture, only  suoh  a  proportion  of  them  oould  be  eharged 
on  the  hull,  as  the  insured  value  of  the  hull  bore  to  the 
insured  value  of  the  whcde  ship. 

Held,  further,  per  Blaokbum,  J.,  that  the  extraordi- 
nary expenses  incurred  in  putting  out  the  fixe  were,  as 
between  the  parties  to  this  policy,  to  be  taken  as  general 
average,  and  therefore  that  no  portion  of  them  oould 
be  added  to  the  direct  damage  done  to  the  hull;  and 
semble,  that  independent  of  the  provisions  of  this  par- 
ticular policy,  such  expenses  having  been  incurred  for 
the  benefit  of  the  whole  ship  and  adventure,  would  in 
any  case  be  rightly  considered  as  general  average, 
though  the  persons  interested  in  the  4iffe>*ei^t  parts  of 
the  subject  of  insurance  were  the  same. — Oppenheim 
V.  Fry,  Q.B.  725. — 8  L.  T.  N.  S.  885. 

9.  Policy  valued — Time  policy — Afrieanbartertrads. 
— ^A  time  poli<^  on  ship  and  cargo  for  the  African 
barter  trade  contained  the  usual  dansee,  and  a  stipula- 
tion that  the  outward  cargo  should  beoonsidered  home- 
ward interest  twenty-four  hours  after  arrival  at  first 
pcnrt  or  plaee  of  trade.  The  policy  was  stated  to  be 
upon  "  ship  valued  at  £2,000,  cargo  valued  at  £8,000." 

The  vessel  discharged  one4hird  of  her  cargo  at  first 
port  or  place  of  trade  on  the  coast  of  Africa,  where  she 
remained  more  than  twent^four  hours,  and  then  sailed 
for  aaether  port  in  order  to  proooze  homeward  cargo, 
and  before  reaching  that  port  the  ehip  and  cargo  were 
totally  lost. 

Held,  tlwt  the  valuation  in  tiiie  poliey  appHes  to  what 
is  substantially  a  full  cargo,  aikd  that  here  the  asBored 
would  only  be  entitled  to  the  ordinary  indemoity  as 
under  an  open  policy  underwritten  isr  £8,006^— 4fbHf» 
V.  Harford,  o.P.  436.-32  L.  J.  N.  a  0.  P.  134;  8  i.  T. 
N.  S.  C.  P.  21. 
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10.  ^* /ShatfrM^iUa«<t."— A  t6bm1  oondznetod  for  the 
ningation  of  shallow  zif«n  in  India  was  inaoxed  bj  a 
polioj  in  the  ozdinazy  form,  for  the  yejage  oat  to 
Knrnohee  or  Oalonfctah 

All  means  wexe  used  by  temporary  applianoes  to 
render  her  as  fit  as  poenhle  for  the  intended  yi^yage, 
but,  l^  reason  of  her  constmothm^  it  was  fonnd  impoe- 
sihle  to  render  her  absolntely  fit  f  <»  the  ordinary  perils 
of  a  sea  voyagie.  The  nndemadters  had  full  knowledge 
of  the  circomstanoes,  and  an  extra  preminm  was  pidd 
on  aoooont  of  the  nature  of  the  risk. 

Held,  that  the  extent  of  the  warranty  of  seaworthi- 
ness implied  in  a  polii^  of  insoranoe  is  relatiye  to  the 
olass  of  vessel  insured;  and  therefore  that  sook  implied 
warranty  was  satisfied  by  the  vessel  being  made  as  fit 
for  the  voyage  as  she  ooold  be  made. 

Held,  also,  that  parol  evidenoe  was  admismble  of  the 
&cts  above  stated.— j&inyMf  v.  Wiohham^  QJBl  992.-8 
L.T.N.aQ.B.47. 

11.  SeawHkmeu  —  JMm$, — Tbaee  similar  poU- 
eies  of  insoranoe  on  three  rirer  vesaab,  fxoax  L. 
to  QL^  nwrtained  eaA  a  waiia^  to  safl  om.  or  boiare 
Angoat  15.  They  all  left  L.  betes  the  16th.  The 
Tsya^a  from  K  to  A.  was  down  a  river;  then  from 
A.  to  M.  there  was  a  dtort  sea  ooasMng  vc^age, 
and  then  from  M.  to  G.  a  long  sea  voyage  On 
leaving  L.  they  were  suitably  eipilfped  for  the  river 
navigation,  and  had  river  osews  on  beard;  i^kttf  ooald 
not  hare  their  mastaer  sails  up  on  aaeoont  of  the  low- 
ness  of  the  bndges,  nor  oonld  th^  have  their  anchors 
nor  some  other  heavy  things  on  board  for  fear  of  draw- 
ing too  mnoh.  water.  At  A.  they  were  made  snffioiently 
seaworthy  for  the  v(>yage  to  M.  They  were  obliged  by 
a  law  of  the  oountiy  to  get  a  certificate  ol  seaworthi- 
ness at  M.  One  of  the  vessels  reached  M.  some  days 
before  the  others,  and  it  was  detained  until  the  others 
had  fitted  out  there,  which  was  done  as  quickly  as 
possible,  it  being  deemed  advisable  they  should  all  start 
in  company.  ^Diey  left  M.  together  on  the  23rd,  having 
been  kept  three  days  by  stress  of  weather,  and  all 
foundered  at  sea. 

Held,  in  an  action  on  the  policies,  that  the  veaiek 
being  fit  for  each  part  of  the  voyage,  at  the  time  of 
starting  on  it»  were  seaworthy;  that  the  warranty  to 
sail  before  August  15th  was  complied  with;  and  that, 
under  the  circumstances,  the  delay  of  the  one  vessel 
for  the  purpoee  of  sailing  with  the  others  was  reason- 
i^>le. — JBouUlon  et  Compagwe  v.  iMjpton^  C.P.,  966. — 
«  L.  T.  N.  8.  575. 

12.  9iipprt$9w%  cf  a  mmt^rialfact  hjf  agent — Settie- 
^meni  in  aocaunt  equwalent  to  payment —  Voidable peHog 
— AeHtm  to  reoeieer  haeh  money  paid  over  hy  an  agent 
to  a  foreign  primcipai — Principal  and  agent — Money 
paid  wnder  mietmhe. — The  defondaat^  as  agent  for  a 
foreigB  owner,  entered  into  a  poUpy  on  a  s)^  in  the 
nsaal  form,  being  at  that  time  in  peesession  of  a  letter 
from  the  captain  iaformiag^  him  titiat  the  ahq»  had  re- 
oeived  injury,  which  fact,  withoat  intending  to  aet 
fraudulently,  he  did  not  disclose  to  the  plaintiil^  the 
underwriter.  The  ship  was  lost,  and  the  plaintiff  paid 
the  defendant  the  amount  of  the  insurance;  and, 
having  become  acquainted  with  the  circumstance  of 
the  concealment,  brought  this  action  for  money  had 
and  received  to  recover  back  the  sum  he  had  paid. 
The  defendant,  before  he  was  aware  of  the  plaintiff*s 
intention  to  dispute  the  policies,  and,  acting  bond  fide 
throughout,  transmitted  the  amounts  he  had  received 
from  various  underwriters,  with  the  exception  of  a  sum 
for  which  he  had  given  his  principal  credit  in  a  settled 
account,  and  of  another  sum  which^  with  the  authority 
of%is  principal,  he  had  expended  in  a  suit  brought  1^ 
him  on  behalf  of  his  principal  against  another  under- 
writer of  the  same  polk^. 

.  Held  (affirming  the  judgment  of  the  Queen's  Bendi), 
that  the  defendant  having  acted  bond  fide  throufl^boat, 
not  having  been  guilty  of  any  wilful  falsehood,  nar 


_  done  aiiy^  aotionablft  wrong  to  the  plaintiff, 
there  was  nothing  in  the  cixonmstanoea  to  d^irive  him 
of  the  proteotion  to  which  an  agent  who  has  paid  over 
money  to  hk  prinoipal  is  entitled;  that  the  settlement 
in  affoonntr  with  his  prinoqMd  was  equivalent  to  pay* 
ment  over,  and  that  he  was  not  liable  to  refund. — 
Holland  v.  EuueU,  BX.C.  757.— a  L.  T.  N.  S.  468. 

13.  Warranty — Ceneequence  of  hoetilUiee.'^A.  poUcj 
of  insurance  was  effected  on  6,500  bags  <^  coffee, 
warranted  *'free  of  capture,  seizure,  and  detention^ 
and  all  the  oonsequenees  thereof  and  of  any- 
attempt  thereat,  and  free  from  all  consequences  of 
hostimies»  riots,  and  commotions.''  The  captain  got 
out  of  his  reckoning,  and  the  vessel  containing  the  cofEee 
was  lest  off  Cape  H.,  where  formed  a  light  had  been 
kept  burning,  but  which  had  been  lately  extinguished 
by  the  Confederate  troops,  in  order  to  mislead  Federal 
ah^;  170  bags  were  got  on  shore  hj  the  troqps*  and 
appropriated  by  them,  and  850  more  might  have  bean 
saved  had  it  not  been  for  the  troops  preventing  ik 

Held,  that  the  loss  of  the  ship,  and  consequent  loss 
of  a  portion  of  the  ooffe,  was  by  perils  of  the  seas, 
and  not  within  the  exception;  but 

Held,  also,  that  the  loss  of  the  1,020  bags  was  the  con- 
sequence of  hostilities,  and  that  the  insurers  were 
therefore  liable  only  for  the  insnraninft  on  the  other 
5,480  h^gL^Ienidee  v.  Tke  Universal  Marina  In- 
suranee  Qmpamy^  OP.  858.-32  L.  J.  N.  &  0.  P.  170. 

INSTALBiENTS.— See  LoAir  Sqciett. 

Defoult  in  payment  of;  PenaUgr;  Fraotion  of  a 
pound. — See  Bohd;  Loan  Socubtt. 

INTEREST: — 

Intereet,  misdireetion  in  retpeet  of  eUim  f^r^Par- 
tieulare  of  demand — I^Sfw  trial. — ^A  writ  d  sanmsons 
in  an  action  was  indorsed  with  a  daaas  for  goods  sold 
between  certain  dates,  and  stating  that  fall  partioolars 
thereof  had  already  been  delivered.  The  dedasatum 
contained  a  count  for  interest.  At  the  trial  it  appeared 
that  a  twelvemonth  before  action  ^e  plaiatiff  had 
dsUvwed  to  the  defendant  a  btU  foir  the  goods  which, 
by  its  heading,  gave  notice  to  him  that  five  per  csnt. 
per  annum  would  be  charged  after  twelve  months' 
running  account,  and  containing  an  item  for  nine 
months'  interest;  but  exospt  the  indorsement  on  the 
writ  as  above  no  other  particulars  of  demand  had  been 
delivered  in  the  action.  The  judge,  at  the  trial,  di- 
rected the  jury  that  they  must  not  take  into  tiieir  con- 
sideration the  eiakn  for  interest. 

SemMe,  that  the  direction  was  TiglsA.^Bandall  v. 
Zopes,B,c.  652. 

INTEBKATIONAL  LAW.— See  AflBAULT,  6. 

Action  for  assault  in  foreign  state-conflict  of  laws — 
Foreign  penal  and  oivH  remedy^— Procedure — ^Lex  fori 
Pleading. — See  Assault,  6.  ' 

INTERNATIONAL  BXmBITION  :— 

Liability  of  contractors  for  the  refreshment  roema 
at,  to  berated  to  the  Poor.— See  Rate,  9. 

INTERPLEADER.  —  See  Attachmsht  ;  BAXKEUtrcx, 
30;  Contempt  of  Ck>UBT ;  Equitabijs  GLAnCi 
Fieri  Facias;  Practice,  5. 

1.  IbUing  goods  out  of  omtody  of  Sheriff, — ^After  an 
interpleader  summons  has  been  served  on  a  person 
claiming  goods  which  have  been  seized  \)f  the  sheriff 
under  a  fi  fa,  the  former  is  not  justified  in  taking 
the  goods  by  force  out  of  the  custody  of  the  sheriff 
and  the  doing  so  is  a  contempt  of  court,  and  renders  hiai 
liable  to  an  attachment — See  Attachment. 

2.  Interpleader  order— Payment  qf  money  into  eemt 
— Payment  of  part  qf  money  out  qf  oonrt  to  ema  ef 
parties — ^An  interpleader  order  having  been  made  lor 
payment  into  court  of  a  sun  of  numey,  the  freight  of  a 
ship,  in  a  dispute  between  shipowners  and  charterers^ 
the  Gourty^  on  ita  appearing  upon  affidavits  that  the 
larger  portion  was  plainly  due  to  the  former,  ordered  it 
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to  be  paid  out  of  ooart  to  them;  and  directod  an  action 
to  try  the  question  between  the  parties  (instead  of  an 
issue),  in  order  that  a  oommiasion  might  issue  to 
examine  the  master,  who  was  about  to  sail  on  a  voyage. 
— In  the  matter  of  the  Mersey  Dock  Board  and  tJte 
freight  of  the  ship  "Din  Manin.'' — Q.B.  283. 

3.  Interpleader — Titles  of  claimants  not  of  common 
origin— Cbntract'-2S  .J-  24  Vict.  c.  126,  «.  12.— The 
plaintiff  having  contracted  in  his  own  name  with  the 
defendant  to  do  certain  work  completed  it,  and  was 
paid  part  of  the  price,  when  the  defendant  received 
notice  from  0.  that  the  plaintiff  was  O.'s  agent  in 
making  the  contract,  and  that  further  payment  to  the 
plaintiff  would  be  at  the  defendant's  peril.  The 
plaintiff  having  brought  this  action  for  the  balance 
admitted  to  be  due  to  some  one, 

Held,  that  under  23  &  24  Vict.  c.  126,  s.  12,  an 
interpleader  might  be  granted  in  favour  of  the  defen- 
dant— Meynell  v.  Angell,  B.C.  122  j  32  L.  J.  N.  S.  Q. 
B.  14. 

4.  Interpleader  order — Sale  under — Liahility  of  exe- 
cution creditor. — ^Where  goods  have  been  wrongfully 
seized  under  2k  fi.  fa.,  and  are  afterwards  sold  under  an 
interpleader  order,  the  execution  creditor  is  not  liable 
for  any  loss  that  may  accrue  by  such  sale,  or  by  any 
proceedings  subsequent  to  the  interpleader  order. — 
Walker  v.  Olding,  ex.  186.— 7  L.  T.  N.  S.  Ex.  633;  9 
Jur.  N.  S.  Ex.  53;  32  L.  J.  N.  S.  Ex.  142. 

Where  granted — 1  ^  2  WxlL  4,  c.  58 — Common  Law 
Procedure  Act,  1860—23  4*  24  Vict.  c.  126,  s.  12.— The 
plaintiff  entrusted  the  defendant  with  furniture  for 
sale  by  auction.  Between  £300  and  £400  of  the  pro- 
ceeds remaining  in  his  hands,  Gallagher  served  him 
with  notice  that  she  claimed  the  goods.  The  plaintiff 
sued  the  defendant  for  the  balance  in  his  hands.  He 
sought  to  deduct  his  charges  for  commission,  and  asked 
for  an  interpleader  order  between  the  plaintiff  and 
Gallagher,  as  to  the  residue,  she  being  wilUng  to  allow 
his  charges,  and  take  the  issue. 

Held,  that  the  order,  as  prayed,  might  be  made  under 
section  12  of  the  Common  Law  Procedure  Act,  1860,  if 
not  under  the  1  &  2  WilL  4,  c.  5S,—Best  v.  Hayes,  82 
L.  J.  N.  S.  Ex.  129. 

INTERROGATORIES.-^-See  Costs,  Practice,  19—22. 

1.  Costo  of,  not  allowed  on  taxation  unless  used  at 
trial — See  Costs,  17. 

2.  Cannot  be  administered  to  defendant  in  an  action 
of  slander  except  under  peculiar  circumstances. — See 
Pbactice,  19. 

8.  To  plaintiff  in  ejectment — See  Pbactice,  20. 

4.  To  defendant — ib.  21. 

5.  Cannot  refuse  to  answer  on  the  ground  that  they 
tend  to  criminate  him. — See  Practice,  22. 

6.  Affidavit  to  ground  application. — See  Practice,  23. 

IRELAND:— 

Bevenuefrom  sale  of  spirits — See  Petition  op  Bight. 

IRREMOVABILITY.— See  Poor,  4. 

JOINDER  OF  ACTION:— 

Cause  of  action,  in  which  plaintiff  is  not  a  competent 
witness,  cannot  be  joined  with  one  in  which  he  is. — 
See  *'  Action,*'  **  Pleading,"  6. 

Joinder  of  daim  by  husband  in  his  own  right — See 
Husband  and  Wife,  4. 

JOINT-STOCK  COMPANY:— 

1.  Calls,  action  for — Winding-up — Set-off  by  canr 
tributary. — ^In  an  action  for  calls,  brought  by  the 
liquidators  in  the  name  of  a  company  under  a 
winding-up  order,  the  contributor,  being  also  a  cre- 
ditor of  the  company,  can  plead  a  set-off  of  a  debt 
due  to  him. — Mosely  Gold  Mining  Company  (Limited) 
V.  Gamett,  q.b.  167.-9  Jur.  N.  S.  Q.  B.  542.— Nom. 
Oamett  and  Mosely  Gold  Mining  Company  v.  Sutton, 
7  L.  T.  N.  S.  606. 


2.  Calls — Power  to  make — When — Demurrer — Plea 
— 19  ^  20  Vict.  c.  47.— Declaration  by  a  joint  stock 
company  for  calls. 

Plea — ^That  by  the  memorandum  of  association  of  the 
company,  and  upon  the  certificate  of  incorporation,  it 
was  stated  that  the  capital  of  the  company  was  to  be 
£30,000,  in  6,000  share  of  £5  each,  that  the  defendant 
applied  for  and  accepted  shares  on  the  faith  that  such 
statement  was  true,  and  would  not  otherwise  have  ac- 
cepted such  shares,  and  that  he  never  agreed  to  be  the 
holder  of  shares  in  a  company  whose  capitel  and  shares 
were  of  less  amount,  and  that  the  defendant  never  was 
a  shareholder  in  the  plaintiffs'  company  except  under 
and  by  virtue  of  the  aforesaid  application.  That  the 
said  intended  capital  of  the  plaintiffs*  company  never 
was  or  could  be  raised,  and  that  the  said  number  of 
shares  never  were  subscribed  for,  or  applied  for  or  ac- 
cepted, but  only  a  small  and  insufficient  portion  thereof, 
and  less  than  one-half,  and  that  the  company  in  which 
the  defendant  accepted  such  shares  was  never  f onned. 
That  the  defendant  never,  after  he  had  accepted  iibe 
said  shares,  agreed  or  consented  that  the  intended  com- 
pany should  commence  business  with  the  said  number 
of  shares,  the  same  being  too  small,  and  that  the  def^i- 
dant  never  derived  any  profit  or  advantage  from  the 
company. 

Held,  on  demurrer,  a  bad  plea. — 2%e  Ornamental 
Woodwork  Company  (Limited)  v.  Brown,  EX.  600. — 
9  Jur.  679;  82  L.  J.  N.  S.  Ex.  190;  8  L.  T.  N.  S.  606. 

3.  Calls,  when  not  a  debt  to  the  company — Company^ 
registered— Obligation  to  register  transfer — 2.5  ^  26 
Vict.  c.  89,  s.  16 — Companies  Clauses  Act,  provisions  ofy 
distinguished. — A  shareholder  in  a  company  registered 
imder  the  Companies  Act,  1862,  executed  a  transfer  of 
shares  before  he  had  paid  the  whole  of  the  deposit  due 
from  him  upon  allotment,  and  having  lodged  the  deed 
at  the  office,  applied  to  have  the  transfer  registered^ 
but  registration  was  refused  upon  the  ground  that  he 
was  indebted.  He  subsequently  paid  up  all  the  unpaid 
deposit,  and  again  applied  for  registration,  asking  to 
have  back  the  transfer  duly  registered.  Three  days 
afterwards  his  attorneys  received  a  letter  from  the 
secretary  of  the  company,  stating  that  a  caU  of  £1 
per  share  had  been  made  at  a  meeting  of  the  board 
held  fourteen  days  before  the  day  on  which  he  had 
paid  up  the  unpaid  deposit,  but  not  giving  any  notice 
of  the  time  or  place  of  payment.  The  articles  of  as- 
sociation provide  that  calls  ^all  be  deemed  made  when, 
the  resolution  is  passed,  and  that  directors  may  decline 
to  register  transfers  made  by  shareholders  indebted  to 
them. 

Held,  upon  a  rule  for  a  mandamus  to  register  the 
transfer,  that  the  rule  must  be  made  absolute;  that  the 
call  did  not  constitute  the  applicant  a  shareholder  inr 
debted  to  the  company;  and  that  the  provision  in 
26  &  26  Yict  a  89,  s.  16,  that  moneys  payable  by  & 
member,  &c.,  shall  be  deemed  to  be  a  debt  due,  &c.,  had 
no  bearing  on  the  facte  in  this  case. — Beg.  v,  llie  Inns 
of  Court  Hotel  Company  (.Limited). — Ex  parte  Budolf, 
B.C.  806. — See  Budolf  v.  Inns  of  Court  Hotel  Company,, 
8  L.  T.  N.  S.  661. 

4.  Cost-hook  mining  company — Begistration — Wind^ 
ing-up  under  the  JoiiU  Stock  Companies  Acts.  1866-7-S 
— 21  4-  22  Tict.  c.  60,  s.  6—"  Member  of  the  company  " 
— **Debt  of  the  company.** — A.,  a  shareholder  in  an  un- 
registered mining  company,  which  was  carried  on  on 
the  cost-book  principle,  transferred  his  shares.  The 
company  was  afterwards  registered  under  ''the  Join^ 
Stock  Companies  Aote,  1866-7-8  "  (19  «c  20  Vict  c.  47 
&c.),  and  an  order  was  afterwards  made  by  the  y|oe- 
Warden  of  the  Stannaries  for  the  compulsory  windmg- 
up  of  the  registered  company  under  the  windrng-up- 
clauses  of  those  Acts.  A  creditor  of  tiie  original  com- 
pany, whose  debt  had  been  contracted  while  A.  was  » 
shareholder  in  that  company,  brought  an  action  against 
A.  in  respect  thereof. 
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Held  (on  motion  to  stay  the  aotion),  that  the  pro- 
ceedings under  the  winding-up  clauses  only  affected 
the  registered  company;  that  A.  was  not  a  "member  of 
the  company,*'  nor  was  the  debt  which  was  the  subject 
of  the  action  a  "  debt  of  the  company  "  within  the 
meaning  of  the  21  k  22  Vict.  c.  60,  s.  6;  and  that  con- 
sequently those  proceedings  afforded  no  defence  to  the 
action. — Zanyan  v.  Smith,  q.b.  666. — 8  L.  T.  N.  S.  812. 

5.  Evidence  of  incorporation — .On  an  indictment  for 
embezzling  the  money  of  F.  B.  and  others,  it  appeared 
that  prosecutors  carried  on  business  under  the  name 
of  B.  CodX  Company,  (Limited).  Some  members  were 
called  directors,  others  shareholders,  and  exceeded 
twenty.  Shares  were  transferred  without  consent  of 
the  shareholders,  and  a  minute  book  for  resolutions 
was  kept. 

Held,  that  there  was  no  evidence  to  be  left  to  the 
jury  that  the  company  was  incorporated,  and,  in  the 
absence  of  such  proof,  the  Q.  S.  have  jurisdiction  to  try 
the  offence. — See  Cbihikal  Law,  5. 

6.  Insurance  company,  meaning  of — Regi»tration 
under  tlie  Act»  of  1856,  1857  (19  4"  20  Ttct,  c.  47, 
20  ^  21  Vict,  c,  14.) — A  company  completly  registered 
under  7  &  8  Vict.  c.  110,  formed,  not  for  the  pur- 
pose of  insurance  only,  but  for  that  purpose,  and  also 
the  granting  of  endowments,  annuities,  assurances 
during  sickness,  and  loans,  is  a  **  company  formed  for  the 
purpose  of  insurance,"  within  the  meaning  of  20  &  21 
Vict.  c.  14,  s.  27,  and  may  sue  at  law  or  in  equity 
without  being  registered  xmder  the  Joint  Stock  Com- 
panies Acts,  1856,  1857. — Tlie  London  and  Provincial 
Provident  Society  v.  Askton,  BX.C.  137. — 7  L.T.  N.  S. 
Ex.  Ch.  630;  12  C.  B.  N.  S.  709,  723. 

7.  Provisional  directors — Company  completely  regis- 
tered— Contract — Ratification, — A  completely  regis- 
tered company  is  not  bound  by  a  contract  between  the 
promoter  and  the  directors  of  a  company  only  provi- 
sionally registered,  and  which  is  not  made  conditional 
on  the  completion  of  the  company,  although  the  con- 
tract was  ratified  and  confirmed  by  the  deed  of  settle- 
ment.— €hinn  v.  London  and  Lancashire  Fire  Insu- 
rance Company. — 12  C.  B.  N.  S.  695. 

8.  Shares,  contract  to  deliver — Construction  of — Scrip 
certificate — Condition. — Plaintiff  and  defendant  entered 
into  an  agreement  by  which  the  latter  was  to  give  the 
former  sixty  shares  in  a  public  company,  to  be  delivered 
in  a  month  after  complete  registration;  or,  in  the  event 
of  non-delivery  of  such  shares,  then  cash  payment  of 
£150.  It  appeared  that  the  defendant  handed  the 
sixty  shares  to  the  plaintiff,  and  he  executed  the  deed 
of  settlement  for  them  in  December,  but  the  company 
was  not  completely  registered  until  the  1st  of  February 
following,  and  the  share  register  was  not  sealed  until 
the  1st  of  May,  and  the  scrip  certificates  were  not  ready 
until  the  7th.  The  action  was  brought  to  recover  the 
d£160  for  breach  of  the  agreement  to  deliver  the  shares. 

Held,  that  the  property  in  the  shares  vested  in  plain- 
tiff on  his  executing  the  deed,  followed  by  complete  re- 
gistration, and  that  it  was  not  requisite  to  deliver  the 
scrip  certificates  in  order  to  make  him  a  shareholder. — 
Sunt  V.  Orimm,  18  C.  B.  N.  S.  226;  7  L.  T.  N.  S.  C.  B. 
277. 

9.  Shares,  forgery  hy  broker  of  transfer  of — Man- 
damus to  register — Negligence  hy  filling  up  in  blank 
—  Estoppel  in  pais.  —  The  pliJntiff,  a  registered 
holder  of  shares  in  a  joint  stock  company,  in  which 
the  shares  could  only  be  transferred  by  deed  ex- 
ecuted by  the  transferor  and  transferee,  was  induced 
by  O.,  his  broker,  to  entrust  him  with  some  forms  of 

.transfer  signed  and  sealed  by  the  plaintiff  in  blank  for 
the  transfer  of  certain  shares  in  another  company, 
whidi  latter  shares  the  plaintiff  had  employed  0.  to 
sell  for  him,  intending  the  blanks  to  be  filled  up  by  O., 

-and  the  forms  to  be  used  for  the  transfer  of  such  last- 
mentioned  shares.  0.  having  stolen  the  certificates  of 
the  first-mentioned  shares  from  a  box  of  the  plaintiff 


deposited  at  the  bank  for  safe  custody,  feloniously  filled 
up  the  blanks  in  two  of  the  forms  of  transfer,  with  the 
description  of  shares  in  the  first-mentioned  company, 
and  having  forged  the  attestations,  delivered  the  trans- 
fers to  bona  fide  purchasers  for  value,  and  the  company 
removed  the  plaintiff's  name  from  the  register  of  share- 
holders, and  placed  thereon  the  names  of  the  purchasers. 
The  plaintiff  having  brought  an  action  against  the 
company  to  recover  the  dividend,  and  claiming  a  man- 
damus commanding  the  defendants  to  replace  his  name 
on  their  register. 

Held  (Keating,  J.,  dissentiente),  that  the  plaintiff  was 
entitled  to  judgment;  and  that  tiie  felony  of  the  broker, 
and  not  negligence  on  the  part  of  the  plaintiff,  was  the 
proximate  cause  of  the  injury  occasioned  by  the  im- 
proper transfer. 

Semble,  that  the  doctrine  of  estoppel  by  executing 
instruments  in  blank  is  confined  to  negotiable  instru- 
ments; and 

Quare,  whether  the  plaintiff  committed  any  negli- 
gence. 

Per  Blackburn,  J. — ^The  doctrine  that,  if  a  person 
leads  others  into  the  belief  of  a  certain  state  of  facts 
by  conduct  or  culpable  neglect,  calculated  to  have  that 
result,  and  they  have  acted  on  that  belief  to  their  pre- 
judice, he  shall  not  be  heard  afterwards  as  against  them 
to  show  that  that  state  of  facts  did  not  exist,  is  not 
correct;  unless  the  negligence  be  in  the  transaction  it- 
self, and  be  the  proximate  cause  of  leading  the  party 
into  the  mistake,  and  be  a  neglect  of  some  duty  owing 
to  the  party  misled,  or  to  the  general  public. 

The  authority  of  Coles  v.  Bank  of  England  10  A.dc£. 
437,  questioned. — Sican  v.  North  British  Australasian 
Company,  Limited,  EX.C.  862. 

JUDGMENT.— See  Pracjtice;  New  Tbial,  4. 

1.  Although  7  &  8  Yict.  c.  96,  s.  57,  prevents  the 
issue  of  a  ea.  sa.  on  a  judgment  for  less  than  £20,  ex- 
clusive of  costs,  the  Court  may  award  to  thu  plaintiff 
the  costs  of  a  second  action  brought  by  him  to  enforce 
such  a  judgment,  so  as  to  enable  him  to  obtain  a  new 
judgment  for  a  sufficient  amount,  if  it  appear  that 
there  are  no  other  means  left  him  of  obtaining  his 
debt. — See  Pbacticb. 

2.  Reversal  of;  effect  of  being  signed  by  defendant 
pending  an  appeal  from  a  rule  to  enter  verdict  for  de- 
fendant; re-entry  of  cause  in  new  trial  paper  by  de- 
fendant.— See  New  Trial,  4. 

3.  Executors;  action  against,  death  before  verdict; 
entry  of  alteration  of,  by  court  of  error;  effect  of;  as 
to  time;  entry  nunc  pro  tunc;  jurisdiction  of  court 
below  to  alter  its  judgment  after  judgment  in  error. — 
See  Practice,  16. 

^.Registration  of  in  Common  Pleas — 1  &2  Vict,  <?.  110, 
s.  19. — The  Court  will  not  strike  out  from  the  register, 
the  entry  made  under  1  &  2  Yict.  c.  110,  s.  19,  of  a 
decree  of  the  Court  of  Divorce. 

Qucere,  whether  a  decree  of  the  Court  of  Divorce, 
when  registered  in  the  Court  of  Common  Pleas,  creates 
a  charge  upon  real  estate. — JSolden  v.  Holden,  C.P.  437. 

5.  Nul  tie!  record. — See  Colonial  Court;  Plead. 
INO,  13. 

6.  Of  non  pros  by  one  of  several  defendants. — See 
Practice,  23. 

7.  In  rem,  action  at  law  after,  for  collision  at  sea. 

JUDGMENT  DEBTOR.— See  Practice,  7. 

JURAT:— 

Of  Affidavit  of  4  bill  of  sale,  entitled  in  Queen's 
Bench  Jurat  before  a  Commissioner  of  Exchequer. — 
See  Bill  of  Sale,  9. 

JURISDICTION.  —  See  Bankruptcy,  22,  23  ;  County 
Court,  4,  6,  8. 

1 .  Meaning  of  "  carrying  on  business." — See  County 
CoxTRT,  4;  Justices;  Rate,  8,  5. 
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2.  Gonoaiient ;  superku  and  oouniy  oourts. — See 
Ck)STs^  11;  Couimr  CouBTSy  2;  Bakkbuptcy,  22y  2a 

a  Claim  ol  title,  oolomr  of  right,  zeaeonable  groand 
fer.— See  Justicb's,  24,  28,  29,  dl»  36,  37, 41, 43. 

4.  In  an  action  against  a  fcnreigner  resident  abread, 
leare  haring  been  given  to  prooeed  against  him  as  if 
personal  service  had  been  effected  on  an  aftdavit  of  a 
course  ol  action  lor  work  and  laboor  arising  in  this 
cooiitEy,  the  plaintiff  made  an  affidavit  thait  the 
orders  were  given  in  this  oonntcy  by  persons  who  were 
afterwards  recognised  in  this  coontiy  by  the  defendant 
in  certain  conversations  abroad  as  his  agenk 

Held,  That  although  this  was  denied  bj  the  d^endant 
there  was  soffioient  evidence  to  satisfy  a  judge  ol  a 
cause  ol  action  within  the  jnriadic^n. — See  Prac- 
tice, 33. 

JUROR— 
Misconduct  ol. — See  New  Tbial,  6. 

JURY.— 

Judge  may  refuse  to  receive  verdict  and  require 
them  to  reconsider  their  finding. — See  Cbikinal  Law, 
22. 

JUSTICES.  —  See  AmMALS,  Cbublty  to;  Appsal; 
Bawdy-house  ;  Bbidgb;  Cebtiobabi;  Chubch-bate; 
Conviction;  Costs;  Disobdebut  Housb;  Pactobt 
Act;  Game;  Lands  Clauses  Consolidation  Act; 
Metkopolitan  Police  Act  ;    Municipal     Cobpo- 

BATION,   MASTEB    AND    SeBVANT;     PiClEONS;     POOB; 

Railway  Company;  Rate;  Tubnpise  Road. 

1.  Action  against. — See  Rates. 

2.  Appeal — (jostt, — If  the  Court  award  costs  to  the 
successful  party  on  an  a{q)eal  from  jnstioee  in  petty 
sessions  under  20  &  21  Yict.  c  43,  he  is  entitled  to 
costs  incurred  in  prei>aring  and  amending  the  cose 
beyond  those  allowed  bj  section  3  to  the  justices'  clerk 
under  schedule  A. — Glover,  App.^y,  Bath,  Beip,  ^  Jur. 
Q.  B.  7G. 

3.  3  &  ^.Beei^-i4'  5  l^iU,  4,  c,  85,  *.  17— lb  he  drunk 
upon  the  premises — Evidence, — ^The  appellant  was  con- 
victed by  justices  for  that  he  (being  a  person  not  duly 
licensed  to  sell  beer,  cider,  and  perry  as  the  keeper  ol  a 
common  inn,  alehouse,  or  victualling  house),  did  sell 
one  pint  ol  beer  by  retail  to  be  drunk  and  consumed 
in  and  upon  the  house  and  premises  where  sold,  with- 
out having  an  excise  retaH  Uoence  in  loroe  autiiionsing 
him  so  to  do  (see  section  17  ol  4  &  5  Will  4,  c.  86). 
The  rfepondent  went  to  the  appellant's  door,  and  in 
the  appellant's  presence  called  for  tiie  beer,  which  was 
bcought  to  him  by  the  appeUanfs  wile,  and  paid  lor. 
The  respondent  was  allowed  to  drink  the  beer  sitting 
on  a  form  which  stood  just  outside  the  appellant's 
street  door,  and  touching  the  wall  ol  the  house,  and  the 
form  was  wholly  or  partially  upon  the  appeUant's 
property.  The  form  had  been  need  for  some  time  be- 
fore, for  people  to  sit  and  drink  on> 

Held,  that  this  evidence  justified  the  justices  in  con- 
victing the  appellant  ol  selling  beer  to  be  drunk  upon 
the  premisea. — Crou  v.  Watts^  c.P.  210. — 32  L.  J.  N.  S. 
C.  P.  88,  M.  C.  73;  13  C.  R.  N.  S.  239;  9  Jur.  N.  S. 
C.  P.  77G;  7  L.  T.  K  S.  C.  B.  463. 

4.  Bridge,  repair  af — Bailway  company — Ctmviotion, 
— Justices  convicted  a  railway  company  lor  not  re- 
pairing a  bridge.  On  appeal  against  the  conviction 
the  Conrt  held  that  65, 145,  and  subsequent  sections 
of  the  Railway  Claaoeo  Aot  were  inoorporated  in  the 
Private  Act,  and  that  the  justices  were  right  in  con- 
victing under  them. —  Bristol  and  Exeter  Baihvay 
(hmptmy  v.  Tucker,  7  L.  T.  N.  S.  0.  B.  464. 

6.  Cattle^Metropolitan  Police  Aot— 2  Sf  3  Vict,  c. 
47  *.  64. — Meaning  of  " turning  loose** — Cattle  cannot 
be  h^d  to  be  "  turned  loose"  within  the  meaning  of 
section  54  ol  the  Metropolitan  Police  Aet,  unless  Uiey 
ara  free  from  all  control — Skerhorn  v.  WOls^  Q3.,  594. 
—32  L.  T.  N.  S.  M.  a  179;  8  L.  T.  K.  a  274. 


6.  Compensation. — Tenant  Irom  year  to  year;  not 
bound  to  pot  their  determination  in  writing.  —  See 
Lands  Clauses  Consolidation  Act. 

7.  CoHs—Taswtum  after  Quom*sBenek  kas  fumksi 
order  —  Nuisanoes'  Bemeval  Aet  —  Quarter  SeuionM. — 
Upon  appeal  against  an  older  ol  justiees  under  the 
Nuisanoes  Removal  Aot,  the  qvacter  nessionB  adjadftd 
that  the  order  should  be  affirmed  subjeet  to  the  flf»»^" 
ol  the  Queen's  Bench,  and  that  the  costs  shonkl  abide 
the  result  ol  the  decision  ol  that  Court.  The  Qoaen's 
Bench  quashed  the  order  ol  the  quarter  flessinns  gene- 
rally, ssying  nothing  about  the  costs. 

Held,  that  as  the  order  was  quashed  in  its  entiraty, 
the  quarter  sessions  had  no  longer  any  joiisdiotioa  in 
respect  ol  the  costs,  and  that  a  rule  nisi  tost  a  *"*"^f- 
mus  to  tax  them,  obtained  by  the  i^pellants,  mnat  be 
discharged. — Bsg,  v.  The  Justices  of  Hampokire,  In 
tke  matter  of  an  appeal  wherein  the  Isle  of  W%§kt 
Ferrg  Company  foere  the  Appellants  and  Tke  H^dc 
Commissioners  the  Bespondents,  B.C.  123.  —  32  L.  J. 
N.  S.  M.C.  46;  Q.  B.  128.— ikwa.— Jj^tf  of  Wight  Ferry 
V.  Ryde  Commissioners,  7  L.  T.  N.S.  B.  C.  391. 

8.  Cruelty  to  Animals  Aet  (12  jr  13  Viet,  c,  92>— 
Causing  animal  to  he  tortured — Setting  cocks  toJigkL — 
Conviction — Although  penxms  present  at  a  oook-fight 
in  a  place  not  previou^  used  or  kept  foi  the  purpose, 
even  althou^^  they  have  previously  appointed  it  among 
themselves  lor  the  DurDOse  on.  the  narticnlar  oooasion. 
cannot  be  convicted  under  the  statute  (12  &.  13  Yiot. 
c.  92,  s.  12}  lor  aiding  and  asHisting  in  a  cock-fight 
Morley  v.  Oreenhalgh,  ante,  p.  263,  afltoaed);  yet  the 
persons  actually  setting  cooks  to  fight,  with  steel  spuzs, 
whereby  they  are  wounded,  mangled  or  killed,  can  be 
convicted  under  section  3  ol  causing  animals  to  be 
cruelly  tortured  and  ill-treated. — Budge  v.  Parsons,  Q.B. 
424.-32  L.  J.  N.  S.  M.  C.  95,  Q.  B.  108;  9  Jur.N.  S. 
798;  7  L.  T.  N.  S.  784. 

9.  Cruelty  to  Animals'  Act-^12  ^  13  VieU  c.  92, «. 
3 — Conviction. — Under  the  3rd  section  ol  the  Act  to 
prevent  oruelty  to  animals.  12  &,  13  Yiot.  c.  92,  persons 
cannot  be  convicted  ol  assisting  in  a  cock-fight,  unless 
it  is  at  a  place  kept  or  used  lor  that  purpose. — Morley 
V.  GreenlMlgh,  Q.B.  263. 

10.  Deserting  wife  and  children — Hearing  of  an  im- 
formation — Mule  to  compel — Prosecution  not  directed 
by  Ouardians. — ^Where  a  prosecution  was  institoted  by 
an  assistant  overseer  against  a  delendaat  lor  running 
away  and  leaving  his  wile  and  lamily  chargeable  to  a 
parish  belonging  to  an  ^ini^yi^  and  the  justice  relnsed 
to  adjudicate,  upon  the  ground  that  the  prosecntion  had 
not  been  directed  by  the  board  ol  guasdians  ol  the 
Tinion,  it  was  held  that  his  reason  lor  such  refusal  was 
insufl&cient,  and  he  was,  by  rule,  required  to  hear  the 
case. — Reg.  v.  Mirehouse,  Justice,  ^.,  B.C.,  316. — 32  L. 
J.N.  S.  M.  a  90;  Q.  K  135;  7  L.  T.  N.  S.  721. 

11.  Disorderly  kouse— Aiding  and  dhetting.'-Ojiib  O. 
S.  was  charged  with  aiding  and  abetting  one  J.  F.  in 
keqnng  a  disocderiy  house.  G.  S.  was  the  head  waiter 
in  the  estaUishment,  and  servant  to  J.  F.,  and  in  the 
absence  ol  J.  F.,  against  whom  several  waxraats  were 
out  lor  keeping  the  same  establishment  in  a  disocdeiiy 
manner,  G.  S.  acted  as  manager  ol  the  establishment 
on  certain  nights,  when  it  was  conduoted  in  a  disor- 
derly manner. 

Held,  that  the  above  laots  would  have  been  sufficient 
to  justiJ^  the  magistrate  in  finding  G.  S.  guilly  ol  the 
charge  made  against  him;  and  that  the  existence  of 
the  relationshq»  of  master  and  servant  between  him- 
self and  J.  F.  constituted  no  delenoe  to  the  oharge^ — 
WHson,  App,  V.  atemart,  Respt,  QJ3.,  640.— 8  L.  T.  N.  S. 
277. 

12.  Drtmk  and  ri#teM— 23  Viet.  c.  27,  s.  40v— 21 
Joe.  1 ,  c.  7. — Conoiction. — ^Where  the  inlonnatum  is  laid 
under  one  statute  lor  drunkenness  and  netoosaeH, 
the  JJ.  cannot  oommit  under  another  lor 
only.— <SM^  v.  Cray,  7  I1.T.  N.  S.  Q.  B.  824. 
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18.  BroeUbng  hovse,  cownetion  for  heing  in  for  an 
wdamfulpwrpoBe — Information — Ending  of  the  justices 
— 6  Geo.  4,  e.  83,  *.  4. — ^An  information  was  laid 
against  the  appellants  before  two  justices  under  5  Geo. 
4,  o.  83,  s.  4.,  charging  l^em  with  being  in  the 
dwelling-house  of  the  respondent  for  an  ttnlawfol 
jrarpose— ^to  wit,  for  the  purpose  of  committing  a 
felony.  The  justices  found  that  the  defendants  were 
in  the  respondent's  house  ''for  the  purpose  of  eating 
and  conaoming  the  pcemsiops  of  the  raqKmdent 
without  his  knowledge,"  and  oonTioted  them  of  the 
offence  charged  against  them. 

Held,  first,  that  in  order  to  sapport  the  conyiotion  it 
was  necessary  noteo&ly  to  find  that  the  defendants  were 
in  the  house  for  an  unlawful  purpose  within  the  mean- 
ing of  the  Act,  but  also  l^t  they  were  there  for  an  un- 
lawful purpose  within  the  meaning  of  the  information 
— L  e.,  lor  the  purpose  of  committing  a  felony. 

Secondly,  that  the  felonious  intention  was  a  matter 
of  fact  depending  upon  the  particular  circumstances  of 
of  the  case,  which  ought  to  have  been  found  by  the 
jnsiaces,  not  a  oouolusion  of  law,  which  <30uld  be 
drawn  by  the  CJourt. 

Thirdly,  that,  as  the  magistrates  had  not  found  such 
an  intention,  the  conviction  was  wrong. — KerHn^  APP-f 
V.  Jenkins,  Renpt.,  Q.B.  618.— 32  L.  J.  N.  S.  M.  C.  140; 
Q.  B.  184j  8  L.  T.  N.  S.  843. 

14.  Factory  Acts — Employment  of  children  in  a 
room  oommunicating  with  print  leorhs, — A  room  or 
shed  where  no  printing  process  had  been  carried  on 
communicated  internally  with  the  print  works.  In 
this  room  a  child,  within  the  provisions  of  the  Print 
Works  Act,  8  &  9  Vict.  c.  29,  was  employed  but  not  in 
any  process  of  printing. 

Held,  that  the  room  was  part  of  the  print  works, 
and  that  the  employment  of  the  child  therein,  although 
not  engaged  in  any  prooess  of  printing,  is  within  the 
provisions  of  the  Act. — Hardeastle  v.  Jones,  Q.R.  36  ; 
3  B.  &  S,  153;  32  L.  J.  N.  S,  M,  C.  49 ;  9,  Jur.  N.  S. 
Q.  B.  19  ;  7  L.  T.  N.  S.  Q.  B.  322. 

15.  Factory  Aets-^What  a  factory  within  the  Factory 
Act — FsBception  of  apart  when  a  distinct  manufacture 
is  carried  on — Employment  of  a  child  in, — ^By  the  7  &  8 
Vict.  c.  15  s.  73,  it  is  enacted  that  the  word  "  factory," 
notwithstanding  any  provision  or  exemption  in  the 
Factory  Act,  3  &  4  WilL  c.  103,  shall  be  taken  to  mean 
all  buildings  and  premises  wherein  or  within  the  dose 
or  curtilage  of  which  steam,  water,  or  any  other 
mechanical  power  shall  be  used  to  move  or  work  any 
machinery  employed  in  preparing,  manufacturing,  or 
finiiUig,  or  in  any  prooess  incident  to  the  manufac- 
ture of  cotton,  wool,  hair,  silk,  flax,  hemp,  jute,  or  tow, 
either  separately  or  mixed  together,  or  mixed  with  any 
other  material,  or  any  fabric  made  thereof.  Any  room 
situate  within  the  outward  gate  or  boundary  of  any 
factory  wherein  children  or  young  persons  are  em- 
ployed, in  any  process  incident  to  the  manufacture 
carried  on  in  the  fsMtofty,  shall  be  taken  to  be  a  part  of 
l&e factory,  although  it  nay  notoontainany  machinery; 
and  any  part  of  subh  factocy  may  be  taken  to  be  a 
factory  within  the  meaning  of  this  Act  But  this 
enactment  shall  not  extend  to  any  part  of  such  fBObory 
used  solely  for  the  purpose  of  a  dwelling-house,  nor  to 
any  part  used  solely  for  the  pupoee  of  the  manufac- 
ture of  goods  made  entuely  of  any  other  material  than 
those  therein  mentioned. 

The  appellant  occupied  premises  with  steam  |iower 
to  tarn  machineiy  for  the  manufanture  of  cotton  and 
wool  in  webbing,  of  which  he  made  men^s  braces  and 
horses'  girths  by  cutting  the  webbing  into  certain 
lengths,  and  sewing  to  them  pieces  of  leather  and 
budkles.  The  buildings  of  the  appellant  form  an  en- 
«ki6ed  square,  entered  from  the  street  by  a  gateway. 
On  the  left  hand  as  you  enter,  is  the  buildhtg  in  which 
the  steam  power  is  used,  and  the  webbing  is  manu- 
laotDred.    On  the  right  hmd  of  ttw  fKfuaie,  within 


idle  outer  gates  and  boundary,  and  within  the  dose  and 
curtilage  of  the  same  buildings,  the  manufacture  of 
braces  and  girths  is  carried  on  in  rooms  entered  from 
the  square.  George  Hedey,  a  child  under  thirteen, 
was  engaged  in  the  last-mentioned  manufacture  in  the 
preparation  of  pieces  of  leather  for  being  stitdied  to 
the  webbing  by  boring  holes  round  the  edge  with  an 
awL  This  was  the  only  process  in  whidi  he  was 
employed.  No  part  of  the  webbing  itself  was  ever 
placed  in  his  hands  or  brought  into  the  room.  There 
was  no  machinery  in  the  room. 

Held,  that  he  was  employed  in  a  factory  within  the 
meaning  of  the  Factory  Acts,  and  that  the  appellant 
was  properly  convicted  under  the  7  &  8  Vict.  c.  15,  s. 
80. — Ihylor,  Appellant j  v.  Siehs,  Respondent ,  12  C.  B. 
N.  S.  162;  9  Jur.  N.  S.  21. 

16.  Bleaching  and  dyeing — Employing  a  child  in 
— Schoolmaster's  ceHificate — Printing  process, — The 
appellants  have  two  establishments  seven  miles  dis- 
tant from  eadi  other;  a  child  was  employed  at  one  of 
them  where  the  operation  of  bleaching,  dyeing  and 
finishing  (which  are  incidental  to  the  production  of  an 
article  called  printed  calico)  alone  are  performed.  The 
printing  or  impressing  the  figure  or  pattern  on  the 
doth  being  done  at  the  other. 

Held,  that  the  child  employed  at  the  first-mentioned 
establishment  was  employed  in  an  inddental  printing 
process  within  the  8  &  9  Vict.  c.  29  s.  2,  and  that 
establishment  was  part  of  that  where  the  chief  process 
of  printing  was  carried  on  within  the  meaning  of 
the  Act;  and  that  the  appellants  were  not  liable  under 
tiie  Bleaching  Works  Act,  23  &  24  Vict.  c.  78,  for  em- 
ploying him  without  a  schoolmaster's  certificate. — 
Hoyle,  Appt,  v.  Oram,  Berpt.,  12  C.  B.  N.  S.  138. 

17.  Bleaching  and  Byeing  works — Finishing,  mean- 
ing if— 7  jf  8  Yict,  c,  15,  s,  73 ;  23  4'  24  Vict,  c,  78 
s.  7. — ^A  child  whose  sole  business  consists  in  finishing 
of  cotton  fabrics,  but  who  neither  bleaches  nor  dyes, 
is  not  within  l^e  operation  of  the  Bleaching  and 
Dyeing  Works  Act,  23  k  24  Vict  c.  78.  The  "finish- 
ing "  referred  to  in  the  7th  and  11th  sections  relates 
to  that  section  which  is  incidental  to  the  trade  of  a 
bleacher  or  dyer,  and  not  to  that  which  is  carried  on 
as  a  separate  and  independent  trade. — Hotvarth,  Appt., 
V.  Cblcs,  Bespt.,  12  C.  B.  N.  S.  143  ;  9  Jur.  N.  S.  251. 

18.  Certiorari — Order  of  reusing  barrister  for  pay- 
maU  of  costs  —  Jurisdvction  —  Bisbursetnent,  —  The 
Queen's  Bench  will  not  issue  certiorari  to  Mbg  up  a 
distress  warrant  issued  by  two  justices  of  the  peace,  on 
an  order  of  the  revisix^g  barrister,  for  the  payment  of 
costs,  in  pursnanoe  of  G  &  7  WiU.  4,  c.  18  s.  46,  71,  on 
the  ground  of  want  of  jurisdiction  after  the  warrant 
has  been  acted  on. — In  re  John  Bradley,  Esq,  Justice 
of  the  City  of  Gloucester. 

19.  Oam^e — Breventi4m  of  Boaeking  Act,  25  ^f*  26 
Met.  c.  114,  s.  2. — In  order  to  support  a  conviction 
under  25  k,  26  Vict  c.  114,  s.  2,  it  is  enough  <diat  such 
evidence  should  be  adduced  as  fairly  warranto  the  in- 
ference that  the  offence  there  charged  has  foeSB  com- 
mitted.—.E^im  V.  BotterhiU,  Q.B.,  621. 

20.  Game — Owner  of  land,  his  property  in  gams. — 
The  owner  of  land  has  the  properly  in  game  killed 
thereon. 

Judgment  of  Bxcheqner  affirmed. — Blades  v.  Biggs, 
BX.  C.  439;  32  L.  J.  N.  C.  P.  182;  7  L.  T.  N.  S.  798,  834. 

21.  Game  convictims—l  Si'  2  WUl.  4,  <?.  32,  s.  40. — 
Leath  v.  Vine,  8  L.T.  N.  S.  B.  C.  581. 

22.  Game — Tre^Miss  in  pursuit  of — M.  and  another 
were  seen  standing  on  a  highway  and  looking  through 
a  hole  in  the  hedge,  no  one  else  being  near;  a  report  of 
a  gun  was  heard,  and  in  the  adjoining  field,  within 
eighteen  yards  of  the  fence  was  found  a  partridge 
recently  killed. 

Held,  that  upon  tins  evidence  the  magistrates  were 
justified  in  eonvictmg  M.  of  unlawfully  committing  «^ 
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trespass  on  the  highway  in  pursuit  of  game. — Mayhem 
V.  Wardly,  8  L.  T.  N.  S.  504. 

23.  Tresj?ast  in  pursuit  of  game — Evidence, — Four 
men  were  seen  at  an  early  hour  in  the  morning  walk- 
ing together  on  the  high  road.  On  one  of  them  were 
found  five  dead  wild  rabbits,  recently  killed.  Another 
of  them  shortly  afterwards  sold  a  dead  wild  rabbit  for 
sixpence.  Another  had  the  same  day  a  net  in  his 
pocket,  suitable  for  taking  rabbits,  and  which  appeared 
to  have  been  recently  used;  rabbits'  fur  was  found 
about  his  pocket,  and  the  cuffs  of  his  coat  were  smeared 
with  fresh  blood. 

The  fourth  man  was  found  in  bed  the  same  day,  and 
on  examining  his  clothes  and  shoes  they  were  found 
more  dirty  and  wet  than  they  would  have  become  from 
walking  in  the  road. 

Held,  that  as  to  all  but  the  last-mentioned  man,  there 
was  in  point  of  law  evidence  from  which  it  might  be 
inferred  that  they  had  been  on  land  in  search  or  pur- 
ijuit  of  game;  but  otherwise  as  to  such  fourth  man. — 
Brown  (App.)  v.  Turner  (Resp.),  c.P.  290. — 32  L.  J. 
N.  S.  M.  C.  106j  C.  P.  153;  13  N.  S.  485;  7  L.  T. 
N.  S.  G81. 

24.  Jurisdiction  of — Bona  fide  claim  of  title  as 
lord  of  manor,  decision  in  respect  of,  not  conclusive 
—  Trespass  in  pursuit  of  fjame  —  Attorney, — ^Where, 
in  order  to  oust  the  jurisdiction  of  justices  to  ad- 
judicate upon  an  information  for  trespassing  in  pur- 
suit of  game,  a  claim  of  title  is  set  up,  the  justices  are 
not  conclusively  the  judges  of  the  bona  fides  of  the 
claim;  and  where  a  defendant  in  such  information 
made  a  claim  of  right  to  shoot  over  the  lands  in  ques- 
tion as  lord  of  the  manor,  and  gave  in  evidence  in 
support  of  such  right  certain  documents  of  title  and 
an  inclosure  Act,  but  the  justices  found  that  there  was 
no  evidence  that  he,  as  such  lord,  had  any  right  other 
than  those  possessed  by  every  other  lord,  and  that  he 
having  practised  for  years  as  an  attorney,  did  not  bond 
fide  believe  when  he  committed  the  trespass  that  he 
had  any  such  right  as  that  claimed  and  convicted,  the 
conviction  was  quashed  upon  the  ground  that  there  was 
evidence  of  the  bona  fides  of  the  claim  set  up. — Reg.y, 
Justices  of  Derbyshire^  B.C.,  780. 

25.  Habeas  Corpus — Warrant  of  Justices — Want  of 
jtcal — Second  warrant  issued  after  rule  nisi. — ^A  rule  nisi 
having  been  obtained  calling  on  the  governor  of  a 
house  of  correction  to  show  cause  why  a  writ  of  habeas 
corpus  should  not  issue  to  bring  up  a  prisoner  in  his 
oustoiy,  on  the  ground  that  the  warrant  under  which 
he  was  committed  was  not  properly  sealed,  a  seoond 
warrant  was  lodged  with  the  governor  similar  in  its 
terms  to  the  first,  and  purporting  to  be  signed  by  jus- 
tices of  the  same  name,  but  duly  sealed. 

Held,  first,  that  if  it  were  material,  the  Court  would 
assume  from  the  facts  stated  above  that  the  seoond 
warrant  was  substituted  by  the  same  justices  as  an 
amendment  of  the  fiirst 

Secondly,  that  the  second  warrant,  though  made 
after  the  rule  had  been  obtained,  was  a  sufficient  war- 
rant to  the  governor  for  the  dotation  of  the  prisoner, 
and  was  an  answer  to  the  rule. — In  re  William  Phipps, 
Q.B.,  730. 

26.  Hackney  Carriage  Acts^lQ  ^  17  Twt,  e.  ZZ, 
jft?/*.  (^)— 16  ^  17  Vict,  c.  l27,s,U— Liability  of  a 
vhild  under  ten  years  old  to  be  charged  for  at  a  ** person." 
— If  a  cabman  convey  more  than  two  persons  in  his 
cab,  he  is  entitled  to  demand  sixpence  extra  for  each 
person  above  the  number  of  two,  although  the  person 
for  whom  he  so  demands  it,  is  under  ten  years  of  age, 
and  although  two  persons  under  that  age  only  count  as 
one  adult. — Norton,  App.,  v.  Jones,  Hesp. — Q.B.,  673. — 
8  L.  T.  N.  S.  241. 

*^7.  Jurisdiction  of — Objection  to — ^When  made  bond 
dc. — See  Rates,  3,  6,  28  ;  Jubisdiction. 
28.   Jurisdiction    nuisance. — ^The    Local    Board    of 
Health  ordered  certain  works  to  be  done  to  abate  a 


nuisance.  The  justices,  on  application,  to  enforce  the 
orders,  having  decided  that  the  defendant  had  done  all 
that  was  neoessaiy,  though  not  aU  that  was  ordered  to 
be  done. 

Held,  that  they  had  no  discretion  on  that  ground 
to  decline  to  enforce  the  order. — Hargrave  v.  Taylor, 
Q.B.  562.-32  L.  J.  N.  S.  M.  C.  Ill;  Q.  B.  121  ;  8  L. 
T.  N.  S.  Q.  B.  149. 

29.  Jurisdiction — Qmpromise, — When  a  complaint 
has  been  made  to  the  magistrates  of  an  assault  with  a 
view  to  an  adjudication  thereon,  they  thereby  gain 
jurisdiction  to  determine  the  case,  and  the  party  injured 
cannot,  by  afterwards  compromising  the  case,  take 
away  that  juriadiotion. — In  re  the  Rev.  John  Hawkins 
and  Henry  Richard  Seymour,  Esq.,  Justices  of  WiUskire, 
Q.B.  694.-8  L.  T.  N.  S.  242. 

30.  Loan  Society — Order  of  Justices  for  payment  of 
promissory  note — 8  ^  4  Viet.,  c.  110,  *.  16. — The  justioes 
can  only  make  an  order  for  the  payment  of  a  promis- 
sory note  given  to  a  loan  society  under  section  16  of  3 
and  4  Vict.  c.  110  ;  they  have  not  the  power  to  poet- 
pone  the  time  of  payment.»-iWA^,  -^PP^f  ▼•  Bongkey, 
Resp.^d  Jur.  N.  S.  118. 

31.  Master  and  servant — Summary  jurisdiction — 
20  Geo.  2,  0.  19 — Deduction  from  wages. — Under  the 
above  statute  the  justices  have  jurisdiction  to  allow, 
against  a  claim  for  wages,  a  cross  claim  by  the  em- 
ployer for  damage  to  the  work  by  its  being  done  badly 
or  contrary  to  direct  orders  so  as  to  cause  him  a  pecu- 
niary loss. — Skarp  v.  Hansworth,  Q.B.  86. — 8  B.  &  S. 
139;  82  L.  J.  N.  S.  M.  C.  83  ;  9  Jur.  N.  S.  Q.  B.  863; 
L.  T.  N.  S.  Q.  B.  320. 

32.  Metropolis  Local  Management  Act,  1855  (18  i^ 
19  net.  c.  120,  s.  21),  Construction  of— Parochial  elec^ 
tion,  Obstructing  voter  at. — ^6y  the  above  Act  it  is  pro- 
vided that  if  any  person  knowingly  personate,  or  falsely 
assume  to  vote  in  the  name  of  any  parishioner  entitled 
to  vote  in  any  election  under  this  Act,  or  forge  or  in 
any  way  falsify  any  name  in  writing  in  any  paper  pur- 
porting to  contain  the  vote  or  votes  of  any  parishioner 
voting  in  any  such  election,  or  by  any  oontrivanoe  at- 
tempt to  obstruct  or  prevent  the  piirposes  of  any  such 
election,  the  person  so  offending  shall  upon  oonviotion 
be  liable  to  a  penalty  of  not  less  than  £10  nor  more 
than  £50,  and  in  default  of  payment  thereof  shall  be 
imprisoned  for  a  term  not  exceeding  six  nor  less  than 
ten  months. 

Held,  that  an  intentional  obstruction  of  the  voter 
by  actual  violence  is  an  offenoe  within  the  Act. 

The  duty  of  the  Court  upon  a  case  stated  is  simply 
to  answer  the  questions  of  law  put  to  them  by  the 
magistrates. — Buckmaster  v.  Reynolds,  18  C.  B.  N.  S.  62. 

83.  Nuisances  Removal  Act  for  England,  1855^18  4* 
19  Vict.  e.2l,s.  22 — **  Good  and  serviceable  repairs.** — 
The  duty  cast  by  18  &  19  Vict  c.  121,  s.  22,  upon  the 
**  local  authority ''  in  a  union  in  which  a  sewer  has  been 
made  under  the  provisions  of  that  Act,  of  keeping  the 
same  in  **  good  and  serviceable  repair,'*  does  not  extend 
to  compel  them  to  reoonstmot  the  sewer,  if  it  has  been 
inadequately  oonstruoted,  or  to  adopt  measures  for 
deodorising  the  sewage  in  order  to  prevent  its  becoming 
a  nuisance. 

It  is  a  sufficient  answer  to  a  mandamus  commanding 
the  **  local  authority "  under  the  above  Act  to  put  a 
sewer  into  good  and  serviceable  repair,  to  say  that,  if 
it  were  so  repaired,  it  would  be  a  nuisanoe,  and  render 
the  **  local  authority  '*  liable  to  an  action  for  nuisanoe. 
— Reg.  V.  T?te  Guardians  of  the  Epsom  Union,  Q.B.  693. 
—8  L.  T.  N.  S.  888. 

84.  Profane  cursing  —  Repeated — Conviction. — Reg. 
V.  Scott,  8  L.  T.  N.  S.  Q.  B.  662. 

85.  Quorum  —  Justices  who  are  of  the  quortsm  — 
13  4'  14  Car.  2,  c.  12,  s.  1—86  Geo.  8,  c.  101,  9.  1-^ 
Potters  of  mayor  and  eaf-mayor  of  a  borough  as  Jus^ 
tices^Municipal  Corporation  Act,  6^6  Will.  4,  c. 
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76,  *.  o7.— The  13  &  14  Car.  2,  o.  12,  s,  1,  gives  power 
to  **  anj  justice  of  the  peace,  whereof  one  to  be  of  the 
quorum,"  to  make  orders  of  removal  on  certain  terms. 
The  35  Geo.  3,  c.  101,  s.  1,  after  reciting  the  above  sec- 
tion, repeals  so  mnch  of  it  as  relates  to  the  terms  on 
which  orders  of  removal  may  be  made,  and  substitutes 
other  provisions.  It  then  proceeds  to  empower  **  two 
justices  of  the  i)eace  **  to  make  orders  upon  the  newly 
enacted  terms,  omitting  the  words  "  whereof  one  to  be 
of  the  quorum.**  The  5  &  6  Will.  4,  c.  76,  s.  57,  con- 
fers the  powers  of  a  **  justice  of  the  peace  **  on  the 
mayor  and  ex-mayor  of  borough. 

Held,  per  Wightman  and  Blackburn,  J  J.  (Cockbum, 
C.J.,  dissentieutt)t  that  since  35  Geo.  3,  c.  101,  s.  1,  the 
removing  justices  need  not  necessarily  be  of  the  quorum, 
and  that  therefore  the  moyor  and  ex-mayor  have  power 
to  make  an  order  of  removal,  as  being  **  justices  of  the 
peace.*' 

Per  Cockbum,  CJ*.  (Blackburn,  J.,  dissentiente\  that 
the  mayor  of  a  borough  is  not  a  justice  of  the  quorum. 
— Beg.  V.  InhabitanU  of  Llanffian,  q.b.  776. — 8  L.  T. 
N.  S.  422. 

36.  Salmon  Fishery  Act,  1861,  m.  11,  12.— The  ap- 
pellant was  convicted  xmder  the  24  &  25  Vict  o.  109, 
8.  1 2,  of  catching  salmon  in  a  salmon  cage,  situated  in 
the  taU  race  of  a  mill,  within  fifty  yards  below  a  dam, 
otherwise  than  by  rod  and  lino.  It  was  proved  that 
the  salmon  cage  was  fixed  upon  the  masonry  of  and 
within  fifty  yards  below  a  mUl  dam,  not  having  a  fish- 
pass  according  to  the  provisions  of  the  Act.  There  was 
An  ancient  right  of  fishing  in  the  said  salmon  cage  by 
charter,  grant,  or  immemorial  usage.  The  dam  did  not 
belong  to  the  proprietor  of  the  fishery,  by  whose  license 
the  appellant  acted. 

Held,  that  the  conviction  was  right,  on  l^e  ground 
that,  though,  so  far  as  the  1 1th  section  is  obnoemed, 
the  use  of  the  salmon  cage,  as  a  fixed  engine  for  the 
taking  of  salmon,  would  be  sanctioned  by  the  Act, 
the  second  clause  of  the  12th  section  is  an  absolute 
prohibition  against  catching  salmon  by  any  means, 
except  with  rod  and  line,  within  fifty  yards  of  a  weir 
or  dam,  unless  there  be  a  proper  fish  pass. 

Semble,  per  Bramwell,  B.  (duhitante  Martin,  B.,) 
that  the  taking  of  salmon  by  means  of  the  fish-cage 
would  be  an  offence  under  the  first  clause  of  the  12th 
section,  as  being  the  use  of  a  fishing  mill  dam  not 
liaving  a  fish  pass  for  the  purpose  of  catching  or  fa- 
cilitating the  catching  of  salmon,  although  the  pro- 
prietor of  the  fishery  was  not  the  proprietor  of  the  mill 
dam,  and  had  no  control  over  it. — Movlton,  Ajfjf.  1FV7fty, 
Ifesp.  EX.  670.— 9  Jur.  N.  S.  Ex.  472;  32  L.  J  N.  S. 
3f.  C.  164;  Ex.  173;  8  L.  T.  N.  S.  Ex.  284. 

37.  Summary  jurisdictwn — Quest  ion  of  title — Game 
Act. — On  an  information  under  the  Game  Act  (1  &  2 
WilL  4,  c.  32),  for  trespass  on  land  in  the  occupation  of 
the  lord  of  a  manor,  in  pursuit  of  game,  the  defendant 
hy  his  attorney  denied  that  the  land  was  in  the  lord's 
occupation,  but  was  common  or  waste  land  of  certain 
parishes  of  which  he  was  not  a  parishioner,  and  also 
tried  to  set  up  as  a  right  to  shoot  on  the  ground,  that 
he  had  shot  there  before,  the  justices  found,  as  a  fact, 
that  he  had  no  reasonable  ground  for  setting  up  title 
or  right,  and  convicted  him;  and  on  a  case  setting  out 
the  evidence, 

Held,  that  they  were  warranted  in  so  holding,  and 
that  to  oust  their  jurisdiction  there  must  be  a  colour  of 
claim  of  right. 

Held,  also,  that  if  there  was  any  evidence  to  prove 
the  alleged  occux>ation,  the  conviction  oould  not  be  set 
aside. — Cornwall  v.  SanderR^  Q.B.  87. —  3  B.  &  S.  206; 
32  L.  J.  N.  S.  Q.  B.  16,  M.  C.  6;  9  Jur.  N.  S.  Q.  B.  540; 
7  L.  T.  N.  S.  356. 

38.  Summary  conri/*t ion — Colour  of  right — Claim  of 
title — JReatonable  ground  for — Jurisdiction  of  Justices 
ousted — 24  ^  25  Vict.  c.  97,  *.  25. — On  a  charge,  under 
*2A  &  25  Vict.  c.  97,  s.  25,  for  maliciously  damaging  a 


fence,  it  appeared  that  the  defendant  had  been  fishing 
in  a  canal,  and  had  passed  over  a  field  of  growing 
wheat  in  the  occupation  of  the  prosecnitor,  aud  was 
going  away  when  (whether  wilfully  or  Hot  was  dis- 
puted), he  damaged  the  fence,  whidi  he  alleged  was 
not  upon  land  of  the  prosecutors,  and  he  produced  a 
letter  from  a  person  who  claimed  to  be  the  owner,  and 
had  given  him  leave  to  fish  in  the  canal. 

Held,  that  this  was  evidence  of  a  bona  Ude  claim  of 
title,  and  reasonable  colour  of  right,  which  ousted  the 
jurisdiction  of  the  magistrates,  and  that  they  were 
VTrong  in  proceeding  to  convict. — Reg.  v.  Snape,  Q.B. 
434. 

39.  RaUrrays  Clauses  Act  —  Accommodation  worhs, 
order  of  justices  for  —  Drains  —  Mines. — Under  the 
Railways  Clauses  Act,  8  &  9  Vict.  c.  20,  s.  68,  repair  of 
drains,  on  the  side  of  a  railway,  which,  in  consequence 
of  the  sinking  of  the  soil,  caused  by  mining,  are  re- 
quired to  protect  the  mines  from  the  percolation  of 
water  through  the  soil,  are  not  "accommodation 
works  **  which  justices  can  order  to  be  done  by  the 
railway  company,  but  the  owner  must  be  left  to  his 
remedy  by  action. — Jleg.  v.  Fisher  Justices  of  Stafford- 
shire, q.b.  69.-3  B.  &  S.  191;  32  L.  J.  N.  S.  M.  C. 
12;  9  Jur.  K  S.   671;  7  L.  T.  N.  S.  Q.  B.  325. 

40.  Summ^ary  conviction — Return  of  to  qunrter  ses- 
sions— 11  &  12  Vlct.Q.  43. — It  is  the  duty  of  justices 
of  the  peace  to  return  to  the  quarter  sessions  their 
summary  convictions,  and  they  are  liable  for  a  neglect, 
or  refusal  to  return  any  specific  convictions  they  are 
required  so  to  return;  but  the  clerk  to  the  justices 
as  their  servant,  is  not  liable,  unless  at  all  events  he 
disobeys  their  orders  to  do  so. — Ex  parte  Hayrrard. 
In  re  Prall,  q.b.  259.  —  Kom.  Ex  parte  Rochester 
Clerk  of  the  Peace,  32  L.  J.  N.  S.  M.  C.  89;  Q.  B. 
128;  7  L.  T.  N.  S.  Q.  B.  623. 

41.  Summary  proceedings  —  Public  commissioners — 
Expenses  of  rcorhs  ordered  or  required  by  them — Order 
upon  ^^oirners"  for  payment — Liability  of  part-ovtner 
— Executor  of  deceased  owner. —  Under  a  local  Act, 
oommissioners  were  empowered,  when  a  vessel  ban 
been  sunk  or  stranded,  if  the  owner  should  neglect  or 
refuse,  within  a  certain  time,  to  raise  it,  to  cause  it  to 
be  raised,  or  if  that  oould  not  be  effected  to  blow  it  up, 
and  to  recover  the  expense  in  a  summary  manner  from 
the  owner.  A  vessel  having  sunk  her  two  partners 
did  not  raise  her,  so,  by  order  of  the  commissioners, 
endeavours  were  mad!e  to  raise  her,  and  these  proving 
ineffectual,  she  was  blown  up.  After  the  attempts  to 
raise,  but  before  the  blowing-up,  one  of  the  owners 
died,  and  proceedings  were  taken  against  the  survivor 
and  the  executor  to  enforce  payment  of  the  expen- 
ses, both  of  the  attempts  to  raise  the  ship,  and  to  blow 
it  up. 

Held,  that  the  order  for  payment  of  the  expenses 
oould  not  be  made  against  the  executor,  but  that  it 
might  be  made  against  the  oo-owner. 

Held,  also,  that  it  was  for  the  justices  to  say  whether 
the  attempts  to  raise  were  reasonably  prudent;  and,  if 
80,  they  were  recoverable,  as  well  as  the  expense  of 
blowing  up.— -Ft^wwi  v.  Cator,  q.b.  387.  7  L.  T.  N.  S. 
Q.  B.  676. 

42.  Summary  conviction — Public  Health  Act — Ju- 
risdiction.— ^The  jurisdiction  to  convict  for  an  offence 
under  the  Public  Health  Act,  is  in  the  justices  of  the 
petty  sessional  division  in  which  the  offence  is  com- 
mitted.—i2«y.  V.  Rroadhurst,  Q.B.  425  ;  82  L.  J.  N.  S. 
M.  C.  156. 

43.  Theatrical  licence — Moveable  booth — 6  4"  7  Vict, 
c.  68. — A  person  for  hire  causing  to  be  acted  a  stage 
play  in  a  moveable  booth  not  duly  licensed  as  a  theatre 
may  be  convicted  under  the  11th  section  of  the  6  &  7 
Yiot.  0.  68,  though  such  a  booth  may  not  be  a  "  house 
or  place  of  public  resort "  under  the  2nd  section. 

Semble,  per  Bramwell,  B.,  that  acting  **  for  hire  " 
means  acting  at  a  performance  where  ^e  spectators 
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pay  for  admission,  as  defined  in  the  23rd  section. 
Davys  v.  Douglass,  28  L.  J.  M.  C.  193,  4  H.  k.  N.  180, 
commented  on.  FredcHcks  v.  Payne^  ex.  36;  32  L.  J. 
N.  S.,  EX.,  24  ;  M.  C.  14  ;  7  L.  T.,  N.  S..,  EX.  329. 

44.  Trade  Unioiis — Illegal  threats — Endeavouring 
to  forte  rcorkmen  to  leave  their  employment — 6  Geo.  4, 
c.  129  s.  3.  Need  not  be  a  threat  of  actual  violence. 
It  is  sufficient  If  it  be  a  threat  to  follow  out  some 
unlawful  purpose. — O'Xoill  v.  Longman  Q.B.  947. — 8 
L.  T.  N.  S.  657. 

46.  Truck  Act — Construction  of — 1  ^5*  2  WUl.  4  c. 
37  u,  9,  19 — Appeal  from  Justices — Practice.  An 
artificer  was  paid  a  portion  (15s.)  of  the  wages  doe  to 
him  in  goods  and  afterwards  proceeded  under  the 
Tmok  Act,  8.  4,  before  two  justices,  and  obtained  an 
order  apon  the  master  for  the  payment  of  that  sum  in 
coin,  with  which  the  master  complied.  The  appellant 
preferred  an  information  before  two  justices  for 
penalties  onder  section  9  for  paying  wages  by  means 
of  goods.  On  proof  that  the  master  had  paid  the  15s. 
in  tx>in,  the  justices  dismissed  the  information. 

Held,  that  they  were  wrong. — Fishery  Appt.  v.  Jones^ 
Hetpt.,  Q.B.  426.— 13  C.  B.  N.  S.  496  ;  9  Jur.  N.  S. 
C.  P.  177;  82  L.  J.  N.  S.,  M.  C,  177;  8  L.  T.  N.  S.  5. 

46.  Turnpike  road — Repairs  of —  Order  for. — Justices 
may  make  an  order  for  the  repair  of  part  of  a  turn- 
pike road,  authorised  to  be  made  where  such  part  only 
has  been  completed  and  opened  to  the  public. — See 
Highways  9,  Tubnpike 

47.  Justification  for  felony  is  no  answer  to  false  im- 
prisonment, if  plaintiff  be  under  seyen  years  of  age. — 
See  False  Imprisonment,  3. 

LABOURER:— 

Labourer,  definition  of — 4  Oeo,  4.  c.  34,  *.  3. — A 
skilled  angle  ironsmith  and  plater  is  a  ''labourer  ** 
within  the  meaning  of  the  4  Geo.  4,  c.  34,  s.  3. — Law- 
rence V.  Todd,  C.B.,  835. — 8  L.  T.  N.  S.  505. 

LAND,  SALE  OF.— See  Commission,  2. 

LANDLORD:— 

When  indictable  for  keeping  a  bawdy-house. — See 
Criminal  Law,  3. 

LANDLORD  AND  TENANT.— See  Copthold,  4;   Dis- 
tress. 

1.  Action  for  Itent — Venue — Deht  on  a  demise  by 
lessor  against  assignee  of  lessee. — Action  for  rent.  Venue, 
Hertfordshire.  Declaration  containing  (1)  a  count  for 
debt  on  the  demise  by  lessor  against  assignee  of  lessee 
in  respect  of  premises  situated  in  Piccadilly,  "  in  the 
county  of  Middlesex;"  and  (2)  also  a  coiint  for  use 
and  occupation. 

Held  (on  demurrer),  that  the  first  count  was  bad. — 
Clayton  v.  Best,  Q.B.,  888.-8  L.  T.  N.  S.  502. 

Held,  on  motion  aooordingly,  that  the  verdict  was 
rightly  entered  for  the  plaintiff,  for  the  defendant  had 
sold  hay,  which  was  within  the  meaning  of  the  qoyq- 
naoL^Pulden  v.  Tatter  sail,  7  L.  T.  N.  S.  Ex.718. 

2.  Distress — Entry  by  fvindows — Demise — Factory 
— Rent. — ^A.  had  the  use  of  a  room  in  a  factory  be- 
longing to  B.,  in  which  A.  kept  some  machines, 
which  were  worked  by  steam  iwwer  supplied  by  B. 
from  an  engine  in  another  room;  B.  had  a  right  to 
enter  A.'s  room  to  oil  the  machinery.  A.  had  to  pay 
a  sum  of  money  weekly  for  the  use  of  the  room, 
and  the  steam  power.  Several  weekly  payments 
were  in  arrear.  B.,  in  A.'s  absence,  entered  A.'s 
room  by  means  of  a  window,  which  A.  had  left 
fastened,  he  having  also  locked  the  door,  and  then  dis- 
trained the  machines. 

Held,  that  if  there  were  a  demise  at  all,  it  was  of 
the  exclusive  possession  of  the  room,  and  that,  if  there 
were  such  a  demise,  B.  had  no  right  to  enter  by  the 
window  for  the  purpose  of  distraining. 

Semble,  that  the  money  pi^able  for  the  use  of  the 
xoovn  and  steam  power  was  not  a  rent  issuing  oat  of 


the  ground  on  which  the  machines  stood. — Hancock  v. 
Austin,  C.P.  834.-8  L.  T.  N.  S.  429. 

3.  By  landlord  on  tenant,  after  an  act  of  baakznptcy 
for  more  than  a  year's  rent — See  "  Bankruptct,"  21. 

4.  A  tenant  paying  expenses  incurred  under  the 
Metropolitan  Building  Act,  need  not  deduct  the  amount 
from  his  rent,  but  may  recover  the  sum  from  his  land- 
lord in  an  action  at  law.— >  See  Metropolitan  Buiij>- 
ING  Act. 

5.  Distress — Implied  authority  to  distrain. — ^Where 
a  mortgage  by  demise  has  been  paid  off  by  the  assignee 
of  the  equity  of  redemption,  who  takes  from  the  mort- 
gagee an  undertaking  to  exeoate  a  transfer  of  the 
mortgage,  there  is  an  implied  authority  to  the  assignee 
of  the  equity  of  redemption  to  distrain  in  the  name  of 
the  mortgagee. — SneU  v.  Finch,  c.P.  341. — 13  C.  B. 
N.  S.  651;  9  Jur.  N.  S.  C.  P.  333;  32  L.  J.  K.  a  C.  P. 
117;  7  L.  T.  N.  a  C.  B.  747. 


6.  Distress,  lUegal-^ 
ss.  6,  7. — A  tenant  at 
rent.    The  house  was 
day  after  his  death  the 

Held,  illegal,  as  the 
the  possession  of  the 
came  due  within  the 
Barnes,  9  Jur.  N.  S.  Q. 


Tenancy  at  wiil — 8  Anm,  c,  14, 
win  at  a  yeariy  rent  died  owing 

occupied  by  his  tenante.  The 
lessor  distrained. 

distress  was  not  made  during 
tenant  from  whom  ihe  rent  be- 

8  Ann.  a  14,  s.  6. — Iksmer  v. 
B.  199. 


7.  Distress  void  ab  imtio^Dam4xges. — ^Where  a  dis- 
tress is  void  ab  initio  and  an  action  of  trespass  is 
brought  against  the  landlord  the  measure  of  damages 
is  the  actual  value  of  tiie  goods  taken,  without  any  de- 
duction in  respect  of  the  rent  due. — Attack  v.  Bramf 
weU,  809.— 32  L.  J.  N.  a  Q.  B.  146;  7  L.  T.  N.  S.  Q.  B. 
740  Q.B. 

8.  I}ifrming  lease — Breach  of  covenant — yeaning  of 
hay,  straw,  or  other  dm/  fodder. — ^The  defendant  agreed 
to  pay  an  additional  rent  of  £10  for  every  ton  or  any 
less  quantity  of  hay,  straw,  or  any  other  dry  fodder  of 
the  growth  of  the  said  premises  which  should  be  sold 
off,  or  taken  away,  or  removed  therefrom.  It  was 
proved  that  the  defendant  had  sold  from  ninety  to  100 
stones  of  hay.  The  jury  found  that  the  hay  was  bad, 
and  not  fit  for  cattle  to  eat,  whereupon  the  judge 
ordered  a  verdict  to  be  entered  for  plaintiff,  with  leave 
to  move. 

9.  I^ectment  Conveyance  to  uses — Legal  estate  exe- 
cuted in  trustee — Bargain  and  sale — Evidence. — ^A  deed 
executed  in  1802,  on  the  marriage  of  L.  &  M.,  recited 
that  L.  was  entitled,  after  the  decease  of  his  aunt,  unde, 
and  cousin,  under  the  will  of  his  uncle,  to  five  mes- 
suages, and  witnessed  that  for  the  consideration  therein 
mentioned  L.  granted,  bargained,  sold,  assigned,  and 
set  over  unto  B.  L.  and  J.  L.  the  reversion,  kc.,  or  such 
other  estate,  &c.,  as  he  is  entitled  to  under  the  will  of 
his  uncle  upon  the  trusts  and  for  the  uses  therdnafter 
declared— 4.0.,  upon  trust  to  permit  and  suffer  M.  and 
her  assigns  during  her  natural  life  to  receive  and  take 
the  issues  and  profits  thereof  for  her  own  sole  and 
separate  use,  and  her  receipts  alone  to  be  good  and 
Buffloient  discharges  for  the  same,  and  after  her  decease 
in  trust  for  L.  and  his  assigns,  and  after  ^e  decease  of 
the  survivor  in  trust  for  all  and  every,  or  such  one  or 
more  of  their  children  as  they  should  by  deed  jointly 
appoint.  In  1829  they  by  deed  executed  the  power, 
and  granted,  bargained,  sold  and  released  the  reversion 
to  suoh  uses,  and  for  such  trusts,  and  subject  to  such 
powers  as  F.  L.,  their  son,  should  by  deed  appoint.  In 
1889  F.  L.  by  deed  conveyed  the  reversion  to  G.  N., 
subject  to  the  life  interest  of  L.  and  M.  M.  received 
the  rents  in  her  lifetime,  and  L.  after  her  decease. 
There  was  no  evidenoe  of  the  receipt  of  rent  by  F.  L. 
or  G.  N. 

In  ejectment  by  the  latter  it  was  held  th^  the  deed 
of  1802  was  receivable  in  evidence  against  the  dilien- 
dant,  although  neither  F.  L.  nor  the  plaintiff  had  been 
in  receipt  of  the  rents;  that  F.  L.  took  a  legal  estate 
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by  appointment  under  the  deed  of  1820,  for  the  uses  of 
the  deed  of  1802,  with,  perhi^,  the  exception  of  that 
for  M.,  were  execated  in  the  cegtui  que  tru4(t$  by  the 
statnte;  and  that  the  deed  of  1802  was  a  conyeyanoe 
to  UMB,  and  not  properly  a  bargain  and  sale. — Nash  y. 
AMhy  I  H.  &  C.  100s  32  L.  J.  N.  S.  Ex.  1G5. 

10.  J^ectmsnt — Assignee  of  reversion  of  copyholds — 
Tetutnt  of  mortgagor — Admittance — JLegal  estate — Evi- 
dence,— The  aassgnee  of  the  reyersion  of  copyhold 
psemiaes  l»oaght  a&  ejectment  against  the  tenant  of 
the  mortgagor. 

Held,  that  the  plaintiff  most  show  that  npon  the 
snzzender  to  her  she  had  been  admitted,  otherwise  the 
iwrignee  of  the  mortgagor  has  not  in  equity  the  legal 
estate,  and  in  a  court  of  law  she  is  a  mere  stranger; 
she  must  show  that  the  relation  of  landlord  and  tenant 
exists  by  express  contract. — Boyson  y.  Adooeb,  7  L.  T. 
H.aC.  B.  747;  IN.E.  395. 

11.  J^ectment — Costs — CbmmonLaw  Procedure  Act, 
1852,  <.  221. — ^In  ejectment  the  Court  wiU  order  the 

payment  of  costs  by  the  person  substantially  giying 
instructionsfor  the  defence  of  the  action,  although  no 
party  to  the  record,  their  jurisdiction  in  this  respect 
not  haying  been  affected  by  the  Common  Law  Pro- 
cedure Act,  1852.-— Thornton  Y.  WUhinson,  JOL  dlQ.— 
9  Jur.  N.  S.  606;  8  L.T.  N.  S.  507. 

12.  ^ectment — Grant — Parcels — Falsa  demonstra- 
tio. — A,  farm  was  conyeyed  by  the  description — **  All 
that  messuage,  &o.,  with  the  lands  and  hflreditamentifl 
thereto  belonging  .  .  .  now  or  late  in  the  occupa- 
tion of  B. .  .  .  which  said  messuage,  &c.,  lands  and 
hereditaments,  are  called,  known,  or  described  by  the 
seyeral  names,  and  contain  the  seyeral  quantities  by  ad- 
measurement, following,  that  is  to  say," — and  then 
followed  a  particular  description  by  names^and  ad- 
measurement of  seyeral  closes. 

Held,  that  the  description  of  the  seyeral  doees  by 
name  could  not  be  rejected  as  falsa  demonstratio;  and, 
consequently,  that  the  three  closes,  which  had  always 
been  occupied  by  B.,  under  the  grantor,  as  part  of  the 
same 'farm,  did  not  pass  under  the  grant. — €hr\ffithes  y. 
Penson,  ex.  313.— 9  Jur.  N.  S.  Ex.  385;  8  L.T.  N.  S. 
Ex.84. 

13.  I^ectment — Lessor — Lessee — Reversion  —  Postea 
Common  Lam  Procedure  Act^  1852 — 15  ^16  Vtct.  c. 
76,  #.  180. — ^The  plaintiff  in  ejectment  was^Iessee  for  a 
term  of  years  unexpired  at  the  time  the  writ  was 
issued,  but  expired  at  the  time  the  cause  was  tried. 
The  defendant  was  an  under-lessee  of  the  plaintiff  for 
a  term  of  years  which  expired  a  few  days  before  the 
plaintiff's  term.    Verdict  for  the  plaintiff . 

Held,  that  the  plaintiff  was  entitled  to  possession  as 
against  thedefendant—6r^id^/M  y.  BucMand,  ex.  380. 
9  Jur.  N.  S.  Ex.  207;  32  L.  J.  N.  S.  C.  P.  156;  8  L.  T. 
17.  S.  Ex.  87. 

14.  J^ectment  —  Mortgage  —  Estoppel  —  Statute  of 
limitations,  3^4  Will,  4  o.  27—7  WiU.  ^  and  I  Vict, 
e,  28. — B.  F.  permitted  his  son,  W.  F.,  to  occupy  land 
rent  free,  and  shortly  afterwards  mortgaged  the  same 
for  a  term  of  years.  W.  F.  continued  in  undisturbed 
possession  for  more  than  twenty  years  without  paying 
rent,  or  giying  any  written  acknowledgment;  but  in- 
terest upon  the  mortgage  was  paid  by  B.  F.  to  within 
twenty  years  of  action  brought.  B.  F.  conyeyed  the 
fee  to  EL;  but  W.  F.  refused  to  giye  up  possession,  and 
subsequently  conyeyed  the  premises  to  the  plaintiff, 
but  continued  to  occupy  as  tenant  to  the  plaintiff  under 
a  written  agreement.  An  action  of  ejectment  was 
commenced  by  H.  and  the  mortgagees,  and  an  appear- 
ance was  entered  by  W.  F.,  but  he  afterwards  gaye  up 
possession  to  H.  on  receipt  of  £5.  H.  and  the  mort- 
gagees afterwards  conyeyed  the  premises  to  the  defen- 
dants, who  entered  into  possession. 

In  ejectment  by  the  plaintiff  to  reoorer  possession  of 
the  premises, — 
Held,  firstb  that  the  defendants  were  not  eatoDPed 


from  disputing  the  plaintiff 's  title  by  reason  of  their 
yendors  haying  been  let  into  possession  by  W.  F.,  when 
tenant  to  the  plaintiff. 

Secondly,  that  under  7  WiU.  4,  and  1  Vict  c.  28, 
their  title  was  not  barred  by  the  Statute  of  Limitations 
(3  &  4  WiU.  4,  c.  27).^FordY.  Ager,  EX.  1073.— 9  Jur. 
N.  S.  Ex.  804;  8  L.  T.  N.  S.  546. 

1 6.  Ejectment  —  Lease  —  Evidence  —  Secondary  — 
Estoppel — Administrator — Different  Rights.  —  In  an 
action  of  ejectment  by  an  administrator,  to  reeoyer 
possessicm  of  land  leased  to  the  intestate^  it  was  first 
proyed  that  the  lease  had  been  burnt,  and  than  that 
the  intestate  had  been  in  possession,  and  had  paid  rent. 
It  was  then  proyed  that  the  plaintiff  had  mortgaged 
the  land  in  question  to  the  defendant,  but  prior  to  his 
title  as  administrator. 

Held,  first,  that  the  eyidence  of  the  lease  was  suffi- 
cient to  entitle  the  plaintiff  to  reooyer. 

Secondly,  that  the  plaintiff  was  not  estopped  from 
reooyering  by  reason  of  the  mortgage. — Metiers  y. 
Bronm,  E2L  429.-9  Jur.  N.  S.,  Ex.  417  ;  32  L.  J.  N.  S. 
Ex.  138  ;  7  L.  T.  N.  S.,  Ex.  795. 

16.  Lease — Conveyance — General  words-^Effeet  itf. 
— Two  adjoining  plots  of  ground  A.  and  B.,  were  let  on 
building  leases  to  separate  tenants.  On  plot  A.  a  house 
and  stables  were  built,  and  cm  plot  B.  a  house,  the 
stable  being  situated  between  the  two  houses.  The 
leases  of  both  premises  haying  become  yeeted  in  P.,  he, 
in  the  year  1795,  blocked  up  the  communication  be- 
tween the  stables  and  A.,  and  attached  them  to  B., 
with  which  premises  th^  continued  to  be  oceupied 
untU  the  present  action.  P.  thai  made  an  assignment 
of  the  lease  of  A.,  excepting  the  stables,  but  including 
cdlazs  under  them.  In  1823  the  owner  of  the  reyer- 
sion in  both  premises,  granted  to  the  defendant,  in 
whom  P.'s  estate  in  tiie  unaseigned  premises  was 
yested,  a  reyersionary  lease  of  B.  by  a  description  and 
plan  corresponding  both  in  measurement  and  bound- 
aries with  the  original  lease,  but  with  the  addition 
among  the  general  words  of  the  f oUowing,  '*  with  aU 
stabks  ...  to  the  said  premises  belongring  or  ap- 
pertaining," and  with  a  coyenant  to  surrender  at  the 
end  of  the  term  inter  oHa  **  the  racks,  mangers,  &a, 
affixed,  or  belonging  to  the  premises,"  there  being  no 
such  words  in  the  corresponding  coyenant  of  the 
original  lease.  There  were  no  other  stables  belonging 
to^  or  occupied  with  B. 

Held,  that  the  stables  did  not  pass  under  the  lease  of 
lS2Q.^MaitUnd  y.  Mackinnon,  ex.  239.— 32  L.  J.  N. 
&  Ex.  49;  9  Jur.  N.  S.  Ex.  255;  7  L.  J.  N.  S.  Ex.  427. 

17.  Quiet  enjoyment — In^lied  in  a  demise. — A  con- 
tract for  quiet  enjoyment  is  impUed  in  a  demise. — 
Hall  Y.  aty  of  London  Brewery  Company. — 9  Jur.  18, 
N.  a 

18.  Quiet  cf^oyment — Implied  agreement — Easpira' 
tion  of  lessor*s  term. — On  a  jMtrol  tendency  from  year 
to  year  these  is  no  impUed  agreement  for  quiet  enjoy- 
ment beyond  the  duration  of  the  lessor's  interest^  and 
if  he  is  himself  a  termor,  and  the  tenant  was  aware  of 
this,  the  latter,  in  case  of  eyiction  on  the  expiration  of 
his  landlord's  term,  can  maiutain  no  action  against 
him  for  such  eyiction. — Penfold  y.  Abbott,  Q.B.  169. 
32  L.  J.  N.  a  Q.  B.  67  ;  9  Jur.  N.  a  517  ;  7  L.  T.  N. 
a  Q.  a  384. 

19.  Tenant  paying  expenses  under;  How  he  may 
reeoyer  them  from,  ttie  landlord. — See  Mstbopolxtan 
BuiLsiNQ  Act. 

20.  Tenancy  at  wiU-^Beterminatum  ^-^Creatien  of 
new  tenancy^S  ^  4  WUl.  4»  c.  27 y  ss.  2,  7,  10.— In  the 
year  1880,  L.  was  let  into  posssssion  of  six  aoraB  of 
land  by  B.,  as  tenant  at  wiU ;  he  afterwards  built  a 
cottage  upon  it.  In  1840  B.  sold  his  proporty  to  A. 
In  1845  A.'s  agent  resumed  poasession  of  the  land, 
aUowing  L.  to  retain  pcaseaBion  of  the  cottage  and 
garden  for  his  life,  and  that  of  his  wilou  In  1856  L. 
died,  and  his  son  aasomed  the  oooi^ation  of  the  cottage 
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and  garden.     In  185G  A.  forcibly  ejected  L.'s  sou.     In 
an  action  for  trespass  and  forcible  ejection, 

Held,  that  the  proceedings  in  1845  constituted  a 
defcer.nination  of  the  orijfinal  tenancy  at  will,  and 
creatad  a  new  one,  and  therefore  the  defendant's  right 
to  re  »ume  possesion  was  not  barred  by  the  3  &  4  Will. 
4,  c.  27.— Lock  V.  J/atthetcg,  c.P.  343.-32  L.  J.  N.  S. 
C.  B.  98  ;  7  L.  T.  N.  S.  C.  B.  824. 

21.  Distress  for  prior  accrued  rent  —  Licence  — 
Waiver  of  for/eiture — Agreement  to  grant  new  licence — 
8  Anne,  c.  14,  s.  G7. — Trover  for  copperas  stones  and 
pyrites,  a  grant  was  made  on  the  4th  of  September, 
1843,  by  the  predecessor  of  the  plaintiff,  as  lord  of  the 
manor  of  M.,  to  the  predecessor  in  title  of  the  defen- 
dants, of  the  right  to  get  copperas,  &c.,  on  the  sea 
shore,  within  the  manor,  subject  to  the  payment  of 
rent,  and  to  a  power  on  the  part  of  the  grantor  to 
determine  the  licence  by  notice  if  the  rent  should  be 
in  arrear  for  twenty-one  days. 

The  rent  due  at  Christmas,  1857,  having  been  in 
arrear  for  twenty-one  days,  the  plaintiff  believing  that 
he  had  a  right  to  do  so,  levied  a  distress  on  certain 
goods  on  the  sea  shore,  the  property  of  J.  H.,  who  ex- 
ercised the  license  under  a  verbal  grant  from  the  de- 
fendants. Afterwards  actions  were  brought  against 
plaintiff  by  J.  H.  and  E.  H.,  in  respect  of  the  distress, 
and  he  suffered  judgment  by  default.  It  was  after- 
wards verbally  agreed  between  the  plaintiff  and  the 
attorney  of  J.  H.  and  E.  H.,  that  the  action  should  be 
stayed  on  the  plaintiff  paying  a  sum  for  damages,  and 
agreeing  to  grant  a  new  licence  to  E.  H.,  to  commence 
from  the  day  of  the  date  of  the  original  grant.  The 
plaintiff  refused  afterwards  to  carry  this  agreement 
into  effect.  On  the  2nd  of  July  defendants  tendered 
rent  up  to  Midsummer,  1858.  On  the  3rd  of  July  the 
plaintiff  gave  notice  of  the  determination  of  the 
tenancy.  E.  H.  afterwards  continued  to  take  cop- 
peras, &c. 

Held,  first,  that  this  was  a  case  of  election,  and 
ought  to  be  governed  by  the  rules  which  govern  the 
doctrine  of  waiver  of  forfeiture  in  a  case  of  landlord 
and  tenant. 

2ndly,  that  in  the  absence  of  any  unequivocal  act, 
the  question  of  waiver  of  forfeiture  was  a  question  of 
intention  and  of  fact. 

3rdly,  that  the  fadB  of  the  distress,  and  of  the  sub- 
sequent agreement,  taken  together,  constitute  a  waiver 
of  the  forfeiture. 

4thly,  that  the  tender  of  rent,  including  as  it  did 
subsequent  as  well  as  prior  accrued  rent,  would  not  of 
itself  have  precluded  the  plaintiff  from  taking  advantage 
of  the  forfeiture. 

Qiucre,  whether  since  the  passing  of  8  Anne,  o.  14, 
ss.  G,  7,  a  dist/ess  within  six  months  after  a  cause  of 
forfeiture  has  arisen,  constitutes  a  waiver  of  the  for- 
feiture.—  Ward  V.  Dai/,  q.b.  948. 

LANDS  CLAUSES  CONSOLIDATION  ACT.— See  Man- 
damus, 4;  Pleading,  3;  Railway,  4—6,  8. 

1.  La  fids  Clauses  Act —  Compensation — How  estimated 
— Beneficial  covenant. — In  order  to  estimate  the  com- 
pensation to  which  the  owner  of  premises  taken  for  public 
purposes  is  entitled,  the  arbitrator  may  estimate  their 
value  to  such  owner  at  the  time  the  premises  are  taken. 
Thus,  where  a  house  taken  under  the  Local  Improve- 
ment Act  had  been  occupied  as  a  public-house,  and 
held  under  a  lease  for  ten  years  from  the  owner,  con- 
taining a  covenant  that  the  lessee  should  not  sell  any 
ale,  except  the  landlord's,  the  arbitrators,  in  fixing  the 
compensation  to  such  owner,  may  take  into  considera- 
tion the  loss  that  would  be  sustained  by  him  by  the  de- 
termination of  the  covenant. — Bourne  v.  Liverpool  Cor- 
poration, 1  N.  R.  425. 

2.  Lands   Clauses  Consolidation  Act,   1845 — 8  <5'  9 
Vict,  o,   18,  s.  60 — Compensation — InqnisUi&n — Pro- 
vince of    eompensati^m  jury. — A  compensation   jury 
summoned  in  pursuance  of  section  60  of  the  Lands 


Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  to 
assess  damages  on  behalf  of  a  claimant  who  alleges 
that  he  has  been  injuriously  affected  by  the  works 
authorised  by  a  private  Act,  have  no  power  to  inquire 
into  ot  to  decide  upon  his  legal  claim  to  compensation, 
but  must  assess  damages  upon  the  assumption  that 
such  claim  exists. — Reg.  v.  Tlie  London  and  Xorth 
Western  Railway  Company,  Z  E.  &B.  443,  confirmed. — 
Horrocks  In  re  v.  TJve  Metropolitan  Railway  Company, 
Q.B.  910. — nam. — Reg.  v.  Metropolitan  Railway  Com- 
pany Ex  parte  Jlorrocks,  8  L.  T.,  N.  S.,  668. 

3.  Lands  Clauses  Consolidation  Act,  8  llct.  c,  18, 
*.  21 — Tenant  from  year  to  year  —  Determination  of 
magistrate.  A  magistrate,  before  whom  proceeding's 
are  taken  under  8  Vict.  c.  18,  s.  21,  to  assess  the 
amount  of  compensation  to  which  a  tenant  from  year 
to  year  is  entitled,  is  not  bound  to  put  his  determina- 
in  writing. — In  the  matter  of  Boyce  Combe,  and  The 
London,  CluUltam,  and  Dover  Railway  Company,  B.C. 
441.— iww.  Reg.  v.  Coinhe.^^2  L.  J.  N.  S.  667. 

4.  Landn  Clauses  Consolidation  Act,  1845,  section 
G8 — Affiessment  of  damages  by  jury — Estoppel. — In  an 
action  to  recover  the  amount  of  damages  assessed  by  a 
verdict  of  a  jury,  under  the  Lands  Clauses  consolida- 
tion Act,  1845,  in  respect  of  lands  injuriously  affected 
by  public  works,  the  defendants  are  not  precluded 
from  pleading  that  the  plaintiff's  interest  in  such 
lands  was  not  damaged  and  injuriously  affected.  But 
where  the  damages  claimed  and  awarded  exceed  £50, 
the  defendants  are  precluded  from  pleading  that  the 
plaintiff  was  not  entitled  to  compensation  exceeding 
£50. — Read  v.  TJie  Victoria  Station  and  Pimlico  Rail- 
way Company,  BX.  1032. — 32  L.  J.  N.  S.  EX.  1G7. 

LARCENY.— See  Criminal.  9—14. 

LAY  RECTOR.  —See  Ecclesiastical  Law. 

LEASE. — See  Landlord  and  Tenant. 

LEAVE  AND  LICENCE.— See  Pleading,  11. 

LEAVE  TO  ENTER  VERDICT:— 

Where  given  at  trial.  Court  have  power  to  draw  such 
inferences  from  the  facts  as  a  jury  might. — Alien  v. 
Smith,  EX.C.  440. 

LEGACY  DUTY.— See  Revenue. 

Lega<n/  duty — Real  estate — Moneys  arising  from  din- 
position  of. — A  testator  devised  real  estate  to  A.,  with 
a  proviso  that  B.  should  have  the  option  of  becoming 
the  purchaser,  or,  beneficial  proprietor,  or  owner  of  the 
premises  at  the  price  of  £10,000  Consuls;  and  there- 
fore, that  upon  B.  investing  such  sum  in  the  names  of 
trustees  upon  certain  trusts  in  favour  of  A.,  the  uses 
limited  to  A.  in  the  premises  should  determine,  and  the 
same  should  enure  to  the  use  of  B.  B.  exercised  the 
option,  and  invested  the  said  sum  according  to  the 
trusts  of  the  will. 

Held,  that  legacy  duty  was  payable  under  45  Oeo.  3, 
c.  28,  and  48  Oeo.  3  o.  149,  in  respect  of  the  sum  so 
invested,  as  being  moneys  arising  by  a  '*  disposition  ** 
of  real  estate. — Attorney- General  v.  Wyndham,  ex. 
185.-32  L.  J.  N.  S.  Ex.  1 ;  7  L.  T.  N.  S.  386. 

LEGAL  ESTATE.— See  Landlord  and  Tenant,  10,  11. 

LEGAL  MORTGAGE,  MEANING  OF.  —  See   Coiof is- 

SION,  3. 

LESSOR. — See  Landlord  and  Tenant. 

LETTER:— 

Sending  notice  of  appeal  by  post. — See  Poor,  3, 

STEALING,  EVIDENCE  OF.— See  Criminal  Law,  14, 

LEX  FORI. — See  Assault,  6;  Bankruptcy,  26;  Con- 
tract; Foreign  Judgment. 

LIBEL. — See  Pleading,  4. 

1.  Defajnation — Cause  of  action  —  Declaration — 
Inducement  —  Plea  —  Demurrer — Physician — Homteo- 
pathist. — A  declaration  for  libel  alleged  by  way  of 
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indacement  that  before  and  at  the  time  when,  etc., 
the  plaintiff  was  a  physician,  and  a  legally  qualified 
medical  practitioner,  and  carried  on  the  profession  of  a 
physician,  and  that  there  were  certain  medical  practi- 
tioners assuming  to  themselves  the  names  and  designa- 
tion of  homoeopathists,  and  differing  and  professing  to 
differ  from  the  great  majority  of  medical  practitioners 
as  respects  the  theory  and  practice  of  medicine;  and 
that  according  to  the  opinion  and  professional  etiquette 
prevailing  amongst  the  great  body  of  physicians,  it  was 
considered  to  be  improper  and  disgraceful  for  any  of 
them  to  meet  in  medical  consultation  any  medical 
practitioner  professing  homoeopathy,  and  that  so  doing 
would  be  injurious  to  the  professional  character  of  any 
physician.  The  declaration  then  alleged  that  the  de- 
fendant printed  and  published  in  a  certain  paper  a 
letter  imputing  that  the  plaintiff  was  in  the  habit  of 
meeting  in  medical  consultation  medical  practitioners 
professing  to  practise  the  theory  and  practice  of  homoe- 
opathy. 

Held,  on  demurrer  to  a  plea,  traversing  the  allegation, 
that  it  was  considered  by  the  great  body  of  medical 
practitioners  improper  and  disgraceful  to  meet  in 
medical  consultation  medical  practitioners  professing 
to  practise  homteopathy,  that  the  declaration  disclosed 
no  cause  of  action,  and  was  therefore  bad. — Clay  v. 
JiohertSy  EX.  649.-9  Jur.  N.  S.  580;  8  L.  T.  N.  S.  397. 

2.  Comment  on  a  ptthlic  matter — Newtpaper  writer 
— Fair  comment — Privilege, — Any  man  who  puts  for- 
ward his  public  actions  before  the  public  is.  open  to 
public  criticism  in  respect  of  those  actions.  And  such 
criticism,  however  hostile,  is  not  libellous,  unless  it  ex- 
ceed the  limit  of  fair  and  legitimate  comment.  But  no 
writer  in  commenting  upon  such  public  actions  is  en- 
titled to  impute  base  and  sordid  motives  to  the  actor 
unless  he  is  prepared  to  prove  not  only  that  he  believed 
his  imputations  to  be  true,  but  also  that  such  belief  was 
well-founded  and  just. 

In  considering  whether  a  criticism  on  a  public  action 
of  a  public  man  is  within  the  limits  of  fair  and  legiti- 
mate comment,  the  bona  fides  of  the  writer  may  be 
taken  into  consideration  as  an  element  in  the  case,  but 
if  the  criticism  be  in  excess  of  such  limits  the  Inma 
Jides  of  the  writer  constitutes  no  defence. 

The  doctrine  of  "privilege,''  as  requiring  proof  of 
express  malice,  applies  only  to  a  case  where  an  individ- 
ual is  placed  in  such  circumstances  as  entitle  him  to 
make  a  statement,  which,  in  another,  would  be  libel- 
lous; and  does  not  extend  to  the  right  possessed  by  a 
writer  in  a  newspaper  in  common  with  the  rest  of  the 
world  of  commenting  fairly  on  matters  of  public  in- 
terest. 

The  question  whether  a  criticism  on  a  public  matter 
ia  within  the  limits  of  fair  comment  is  in  every  case  a 
question  for  the  jury. — Campbell  v.  SpottUnoodCf  Q  B. 
569.-8  L.  T.  N.  S.  Q.  B.  201. 

3.  Disparagement  of  goods  sold  by  rival  trader — 
Special  damage — Imp^itation  on  trader,  what  amounts 
to. — A  circular  published  by  a  trader,  the  effect  of 
which  is  a  mere  comparison  between  an  article  which 
he  makes  and  sells,  and  a  similar  article  made  or  sold 
by  another  trader,  representing  that  the  other  is  in- 
ferior, but  not  that  it  is  adulterated  or  unfairly  dealt 
with,  nor  conveying  any  imputation  on  the  conduct  or 
character  of  the  rival  trader,  is  not  libellous  nor  action- 
able even  with  special  damage. 

Quaere,  whe&er  written  slander  as  to  goods  is  action- 
able, even  with  special  damage,  if  it  does  not  amount 
to  slander  of  title. — Young  v.  Macrae,  Q.B.,  68. — 32  L. 
J.  N.  S.  Q.  B.  6;  9  Jur.  N.  S.  Q.  B.  639;  7  L.  T.  N.  S. 
354. 

Newspaper  proprietor,  Sureties  for,  under  11  Geo.  4. 
and  1  }VUL  4,  e.  78 — Scire  facias — Award — Judgment, 
— ^The  duty  of  the  Ck>nrt  of  Exchequer,  under  11  Geo. 
4  and  1  Will.  4,  o.  78,  s.  2,  is  not  merely  administrative, 
but  judicial;  and  therefore,  upon  an  application  for  a 


writ  of  sci.fa.  against  the  sureties  of  a  newspaper  pro- 
prietor to  recover  the  amount  of  damages,  for  which 
judgment  has  been  given  against  the  latter  in  an  action 
for  libel  in  another  court,  the  Court  will  inquire 
whether,  under  the  circumstancen  of  the  case,  the 
plaintiff  was  entitled  to  have  execution  against  tiie  de- 
fendant upon  such  judgment. 

In  an  action  brought  in  the  Court  of  Common  Pleas 
against  the  proprietor  of  a  newspaper  for  libel,  a  verdict 
was  entered  for  the  plaintiff  for  £2,000,  subject  to  a  re- 
ference. The  arbitrator  made  his  award,  ordering  that 
the  verdict  should  stand  for  the  plaintiff,  but  that  the 
damages  should  be  reduced  to  £250,  and  that  the  defen- 
dant should  insert  an  apology  in  his  newspaper  on  a 
certain  day,  and,  if  he  did  not  insert  such  apology,  the 
damages  should  not  be  reduced.  The  award  was  not 
taken  up  before  the  day  named  for  the  insertion  of  the 
apology,  and  no  such  apology  was  inserted.  The 
plaintiff  afterwards  signed  judgment  for  the  full 
amount.  By  an  arrangement  between  the  parties,  the 
defendant  paid  to  the  plaintiff  part  of  this  sum,  ex- 
ceeding £250,  time  being  given  for  the  payment  of 
the  residue.  Such  residue  being  unpaid,  the  plaintiff 
issued  execution  upon  the  judgment  for  its  recovery, 
and,  the  sheriff  having  returned  nulla  boTia,  applied 
for  a  writ  of  sci.  fa,  against  the  sureties. 

Held,  that  it  was  the  dnty  of  the  plainiiff  to  take  up 
the  award,  and  in  consequence  of  his  having  failed  to 
do  so  before  the  time  had  elapsed  for  the  fulfilment  of 
the  condition,  the  award  was  rendered  either  altogether 
null,  or  good  only  for  the  £250,  and  the  plaintiff  was 
not  entitled  to  sign  judgment  or  issue  execution  for 
the  larger  sum ;  and  the  Court,  therefore,  refused  to 
grant  its  writ  of  sci.  fa,  against  the  sureties. 

Quaere,  whether,  if  the  judgment  had  been  correct, 
the  fact  that  the  plaintiff  gave  time  to  the  defendant 
for  payment  of  part  of  the  amount  would  have  dis- 
charge the  sureties  ? — In  re  Jones  y.  Young,  ex.  1079. 

LIEN. — See  Ixn-keepeb  ;  Pleadino,  5  ;    Shipping,  5. 
16. 

1.  On  horse  by  inn-keeper.*— See  Inn-keepeb,  2. 

2.  Not  lost  by  claiming  more  than  is  due. — See 
Inn-keepeb,  2. 

3.  Lien,  claim  of  general,  by  Commercial  Dock 
Company — The  Harbour  Docks  and  Pier  Clauses  Act, 
1847,  10  Vict,  c,  27,  h,  8,  45—"  Owner''— Wharfage, 
— ^The  Commercial  Dock  Company  were  empowered  by 
their  special  Act  to  detain  until  payment  any  timber, 
goods,  &c.,  on  which  the  owner,  consignor,  or  consignee, 
should  not  have  paid  the  charges  for  wharfage,  &c., 
allowed  by  the  Act,  and  if  the  timber,  kc,  should  have 
been  removed  without  payment,  to  distrain  and  sell 
any  goods  of  the  owner,  consignor,  or  consignee.  By 
a  subsequent  Act,  parts  of  10  Vict,  c.  27,  were  incor- 
porated and  by  8.  3  of  that  Act  "owner''  includes 
"  any  consignor,  consignee,  shipper,  or  agent  for  sale 
or  custody  of  goods,  as  well  as  the  owner  thereof  ; ' ' 
and  by  section  45  power  is  given  to  a  dock  company, 
in  the  case  of  goods  having  been  removed  without 
payment  of  the  rates  due  upon  them,  to  arrest  any 
other  goods  within  the  limits  of  the  company's  pre- 
mises "belonging  to  the  person  liable  to  pay  such 
rates."  The  Company  having  received  timber,  entered 
or  transferred  into  the  names  of  Churchill  &  Co.,  who 
were  merely  agents,  and  not  the  true  owners,  refused 
to  deliver  it  to  the  plaintiff,  the  real  owner,  until  rents 
and  rates  due  on  other  goods  entered  into  the  name  of 
Churchill  &  Co.,  in  the  Company's  books,  had  been 
paid. 

Held  (affirming  the  judgment  of  the  Queen's  Bench), 
that  it  was  unneoeesary  to  consider  whether  the 
Company  had  any  general  Uen  at  common  law,  as  the 
rights  of  the  parties  were  regulated  by  the  Dock  Acts ; 
and  that,  as  the  timber  in  question  did  not  belong  to 
Churchill  &  Co.,  the  Dock  Company  had  not,  either 
under  the  general  or  special  statute,  any  authority  to 
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detain  it. — Dresser  v.  Bosan^n^t,  EX.  IIO  840. — 32 
L.  J.  N.  S.  Q.  B.  57  ;  9  Jnr.  N.  S.  Q.  B.  458  ;  7  L.  T. 
N.  S.  Q.  B.  419. 

LIGHTING  BRIDGE.— See  Bridge,  1. 

STAIRCASE. — See  KsaLiGBKCE,  9. 

LIMITATIONS,  STATUTE  OF.— See  Bill  op  Exchange, 
4;  Practice,  2;  Rate,  4;  Landlord  and  Tenant, 
14. 

1 .  Claim,  afnendtn^nt  of —  Wliere  statute  commenced  to 
run. — ^The  plaintifif,  after  the  death  of  the  defendant, 
will  not  be  allowed  to  amend  the  ciaim.  in  an  action 
which  he  had  allowed  to  sleep  for  aome  years,  the 
statute  having  commenced  to  run. — Pearcc  v.  Preston, 
35. 

2.  Promissory  note  with  contemporaHcovs  agreement 
— Banking  account. — S.  and  C,  more  than  six  years 
before  action  brought,  gave  a  joint  and  several  promia- 
soiy  note  to  a  banking  company,  and  at  the  same  time 
signed  a  memorandum  to  the  effect  that  the  note  was 
given  as  a  further  security  for  the  banking  account  in- 
tended to  be  kept  by  C,  and  that  the  banking  company 
should  be  at  liberty  to  zeoover  thereon  to  the  full 
amoimt  thereof  all  money  which  C.  should  at  any  time, 
thereafter  become  indebted  to  them  on  his  baakiBg  ac- 
count. The  account  was  (^ned  accordingly,  and  more 
than  six  years  before  action  brought  C.  became  in- 
debted upon  it  to  the  bank,  but  no  balance  was  struck, 
and  the  account  was  continued  till  within  six  yaan  of 
the  action,  when  it  was  closed  with  a  balance  due  to 
the  banking  company,  which  the  defendants,  executors 
of  S.,  were  requested  to  pay. 

Held,  that  the  Statute  of  Limitations  was  no  bar  to 
the  action. — ffartland,  P.  O.,  ^c.  v.  Jukes,  Executors, 
J(c,  EX.  519.-32  L.  J.  N.  S.  Ex.  1(52;  9  Jur.  N.  a  Ex. 
180;  7  L.  T.  N.  S.  Ex.  792. 

8.  Statute  of  LimMtations-^Lord  I^mtsrden's  Act- 
Mercantile  Lam  Amendment  Act,  1866 — Payment  by 
joint  contractor— 9  Oeo.i,cAi — 19^-20  Viet.  c.  97  ,s,  14. 
— In  an  acton  on  a  promissory  note  made  by  H.,  as  princi- 
pal, and  the  defendant,  as  surety,  in  favour  of  the  plaintiff, 
it  was  proved  that  after  the  debt  was  barred  by  the  Statute 
of  Limitations,  H.  made  an  assignment  in  favour  of  credi- 
tors, and  the  defendant  wrote  to  the  plaintiff  as  fol- 
lows:— **  1  consent  to  your  receiving  the  dividend  under 
H.'s  assignment,  and  do  agre^that  your  so  doing  diall 
not  prejudice  your  claim  upon  me  for  the  same  debt." 
The  plaintiff  received  a  dividend  under  H.^  assign- 
ment. 

Held,  1st,  that  the  letter  by  the  defendant  to  the 
plaintiff  did  not  imply  a  promise  to  pay  ao  as  to  be  an 
acknowledgment  or  promise  under  Lord  Tenterden's 
Act  (9  Geo.  4,  c  14). 

2ndly,  that  the  payment  of  the  dividend  by  H.  was 
a  part  payment  by  a  co-debtor,  but  t^at  by  the  opera- 
tion of  the  Mercantile  Amendment  Act,  1856  (19  &  20 
Vict.  c.  97),  the  defendant  by  such  part  payment  was 
not  deprived  of  the  benefit  of  the  Statute  of  Limita- 
tions.— CockrUl  V.  Sparkc,  EX.  428. — 32  L.  J.  N.  S. 
Ex.  118;  9  Jut.  N.  S.  Ex.  807;  7  L.  T.  N.  B.  Ex.  752. 

4.  Acknowledgment  in  writing — Bcference  to  arbitra- 
tion— Promise  to  pay  according  to  original  liability — 
Agreem^ent  conditional  on  arbitration. — An  agreement 
to '  refer  disputed  accounts  to  arbitration  in  order  ^  to 
ascertain  the  amount  due,"  the  amount  to  be  paid  ''  at 
such  times  and  in  such  portions  as  the  arbitrator  might 
appoint,*'  is  a  conditional  acknowledgment,  and  im- 
ports only  a  promise  conditional  on  arbitration,  and  if 
the  plaintiff  dies  before  arbitration;  it  is  no  bar  to  the 
operation  of  the  statute. — Hales  (Admor.)  v.  Steven- 
son, Q.B.  33-953.-9  Jur.  N.  S.  Q.  B.  301;  7  L.  T.  N.  S. 
Q.  B.  817. 

6.  Attorney— BUI  of  costs,  6  ^-  7  T'ict.  c.  73,  s.  37— 
Clerk  to  local  board— Statute  of  limitations  —  Ac- 
knoihUdgmsnt  under  Lord  Tenterden*s  Act  (9  Oeo,  4, 
c.  li).    An  attorney,  who  has  been  appointed  clerk  to 


aloeal  board  at  a  fixed  salary,  may  reoorer  audi  salary 
without  delivering  a  signed  Mil  of  costs,  under  6  &  7 
Vict.  c.  73,  s.  87 

The  Commissioners  under  a  Local  Impio^Fement 
Act,  which  required  the  attendance  of  five  at  least  to 
form  a  quamm  at  their  meetings,  appointed  a  sub- 
committee of  three  to  examine  into  the  state  of  their 
finances.  The  sub-committee  made  a  report,  Allowing 
certain  sums  to  be  due  from  the  Commissioners;  and 
at  a  regular  meeting  of  tiie  CommissionerB,  resolutiona 
were  passed,  thanking  the  sub-committee,  and  ordering 
the  report  to  be  printed,  and  certain  additional  rates, 
recommended  by  the  report  to  be  levied. 

Held,  that  this  did  not  amount  to  a  sufficient  ac- 
knowledgment of  the  debt  under  Lord  Tenterden's 
Act,  to  defeat  tiie  operation  of  the  Statute  of  Limita- 
tions.— Busfi,  Executors,  Jf'c,  v.  Martin,  KX.  1078. 

LIVERY  STABLE  KEEPER.— See  Innkssper. 

LIVERY  STABLES.— See  Innkeeper. 

1.  An  undergraduate,  a  minor,  went  to  a  livery 
stable  keeper,  and  hired  a  horse  for  riding,  stating  he 
did  not  want  it  for  jumping.  He  lent  it  to  a  friend, 
who  in  jumping  it  over  a  fence  staked  it,  in  con- 
sequence of  which  it  died. 

Held,  tiiat  he  was  liable  for  the  damage  done  to  the 
horse,  it  being  a  tortious  act  indepoident  of  tiie  ques- 
tioQ  of  neoesBarios. — Bumardf  App^  t.  Haggis,  Besp^ 
C.P.  644. 

LOAN  SOCIBTY:— 

Bond — Default  in  monthly  instalments — Penalty — 
Fraction  of  a  pound. — A  bond  given  to  a  loan  society 
contained  a  covenant  for  the  i>ayment,  in  case  of  de- 
fault being  made  in  the  monthly  instalments,  of  **  the 
further  sum  of  one  shilling  for  eadi  and  every  pound 
of  the  said  monthly  instalments  whidi  should  not  have 
been  paid  on  the  day  when  such  instalment  became 
due." 

Held,  that  such  penalty  was  not  recoverable  in  res- 
pect of  a  fraction  of  a  xKmnd  in  arrear. — Tko  Three 
Ibnms  British  Mutual  Deposit  and  Loan  Society  (Zi- 
mited)  v.  Doyle  C.P.  21^—13  C.  B.  N.  S.  290;  7  L.  T. 
N.  S.  C.  P.  276. 

Order  of  justices  for  payment  of  a  promisory  note.— 
See  lusncBB,  80. 

LOCAL  ACT.— See  Bailwat  Cdm paitt. 

LOCAL  BOARD  OF  HEALTH.— See  PsAcncB,  28; 
Pleading,  18;  Rate. 

Where  a  local  board  of  healOi  made  a  rate,  but  levied 
upon  a  particular  district  instead  of  on  the  whole 
town,  and  more  than  six  months  afterwards  an  action 
was  brought  by  one  of  the  ratepayers  who  had  paid  the 
rate  against  the  board  to  recover  it,  in  which  action 
the  board  let  judgment  go  by  default, — 

Held,  that  the  ratepayer  could,  within  six  months 
from  the  judgment,  maintain  an  aotfam  of  mandamus 
against  the  boaxd  to  compel  the  making  of  a  rate  for 
the  purpose  of  satisQring  the  judgment. — Bwrtand 
Y.  Local  Board  ef  Health  for  Hull,  88.-82  L.  J.  N.  & 
Q.  B.  17;  9  Jur.  N.  a  276^  7  L.  T.  N.  RQ.  B,  316. 

Set-off. — See  Plbaoiko,  18. 

LOCAL  GOVERNMENT  ACT,  1858:— 

1.  Construction  of  bye-laws  made  under  21  ^  22 
Vict,  c,  98 — Ventilation — Birkenhead  Cbmmimonere, 
— Anderton  v.  Bigby,  13  C.  B.  N.  S.  608.— JVlna.  An^ 
derton  v.  Birkenhead  Commissioners,  82  L.  J.  N.  S. 
M.  C.  137. 

2.  Public  Health  Act,  1848— J>mZ  Oopermment  Act, 
ISBS—Jerviys  Act,  11  Jjr  12  Vict,  e,  4^— Notice  ef  de- 
fnand  of  proportion  of  expenses — lime  UimUed  for  smm 
mary  proceedings  to  enforce  payment, — ^Wheve,  under 
the  Public  Health  Act,  1848,  and  the  Local  Govern- 
ment Act,  1858,  anotioehas  been  du^  given  by  a  loeat 
board  that  certain  works  are  requked,  and,  in  default, 
they  have  teen  executed  by  the  board,  and  a  notioe  of 
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demand  of  the  amonnt  of  expenses  apportioned  to  an 
owner  lias  been  dnlj  seryed  npon  him,  the  time  within 
whioh  Bvmmary  proceedings  maj  be  taken  to  enforce 
payment  runs  from  the  expiration  of  the  three  months 
after  the  notice  of  demand,  within  which  the  owner 
may  appeal. — Jaeomh^  Clerk  of  the  Local  Board  of 
Health  of  Mold  (  W.  R.\  v.  Dodson,  q.b.  308.— 82  L.  J. 
N.  S.  Q.  B.  125;      M.  C.  118;  7  L.  T.  N.  S.  Q.  B.  674. 

liOCAL  MANAGEMENT  ACT.  — See  Mbtbopolitan 
Local  Manaqsmbnt  Act;  Public  Health.  Act. 

Metropolis  Local  Management  Acty  IS  Jjr  19  Vict,  e. 
120,  s,  76 — Dem4fUtion  of  home — Notice. — Section  76 
of  the  Metropolitan  Local  Management  Act  (18  k  19 
Vict,  c  120),  requires  a  person,  before  beginning  to 
build  a  house,  to  give  the  vestry  or  district  board, 
within  whose  jurisdiction  he  proposes  to  build,  seven 
days'  notice  of  his  intention  to  do  so,  and  in  default  of 
such  notice  the  yestzy  or  board  may  cause  such  house 
to  be  demolished. 

Held,  that  the  board  must  give  the  person  to  whom 
the  house  belongs  notice  of  their  intention  to  demolish 
it,  and  afford  him  an  opportunity  of  being  heard  before 
demolishing  it — Cooper  v.  TJ^e  Board  of  Works  for  the 
WandswoHh  District,  C.P.  646. — 8  L.  T.  N.  S.  278. 

liONDON    SMALL    DEBTS    EXTENSIOIt  ACT.— See 
Bills  op  Exchangk,  16. 

LiOST   CHEQUE  —  Finding  Larceny  —  See  Chbqub  ; 
Criminal  Law,  11. 

LOST  NOTE,  PLEA  OF.— See  Bills  of  Exchange,  16. 

LUGGAGE:— 

When  passenger  liable  to  pay  for. — See  ExcuBfiiON 
Tbain;  Tolls,  8. 

liUNATIC— See  POOB,  8,  9;  PRACTICE:— 

1.  Service  of  writ  of  summons  on. — See  Pbaotice, 
36. 

2.  Removal  of  a  prisoner  for  debt  to  a  lunatic  asylum, 
— ^The  plaintiff  was  a  prisoner  for  debt  in  the  Queen's 
prison,  and,  being  of  unsound  mind,  was  removed 
under  the  warrant  of  the  Home  Secretary  to  Bethlehem 
Hospital;  for  this  he  brought  an  action  of  assault 
against  the  defendant,  which  the  defendants  justified 
under  the  Queen's  Prison  Act,  5  Vict.  c.  22.  On  motion 
for  a  new  trial,  or  for  judgment  non  obstante  veredicto. 

The  Court  held  that  the  5  Vict.  c.  22,  s.  14,  is  not 

•    effected  by  the  1  &  2  Vict.  c.  110,  s.  102,  or  repealed  by 

16  &  17  Vict  c.  96,  s.  SS.^Gore  v.  Grey,  Sir  George, 

13  C.  B.  N.  S.  188;  32  L.  J.  N.  a  C.  P.  106;  9  Jur.  N.  S. 

752. 

MACHINKBY:— 

Fencing. — See  NsoLiaBKCE,  10, 15;  Mines,  8. 

3VIAINS.— See  Rate,  22. 

MALICIOUS  PROSECUTION  :— 

Reasonable  and  probable  cause.  —  See  False  Im- 
prisonment, 2;  Justices. — See  County  Coubt,  6. 

^MANDAMUS. — Joint  Stock  Company,  6;  Justices; 
PooB;  Rate,  8, 12, 17;  Sewebs. 

1.  Action —  WTiere  another  remedy  —  Common  Law 
Procedure  Act,  1858,  s.  68. — An  action  of  mandamus 
does  not  lie  if  there  is  another  remedy. 

Where  under  a  local  Act  commissioners  were  em- 
powered to  appoint  a  clerk  and  other  officers,  and  to 
pay  their  salaries  out  of  moneys  nused  under  the  Act, 
and  to  levy  rates  for  that  purpose. 

In  an  action  by  the  executors  of  B.,  who  had  been 
their  derk,  against  the  commissioners,  it  being  con- 
sistent with,  the  allegations  in  the  declaration  that 
part  at  least  of  the  claim  the  commissioners  were  per- 
sonally liablie  for. 

Held,  that  the  remedy  by  mandamus  was  inappli- 
cM».r^Birok  V.  Beaten,  32  L.  J.  N.  S.  Ex.  64. 

2.  The  trustees  of  a  parish  passed  a  resolution  giving 
tbdr  oldzk  a  gratuity  beyond  his  usual  sakuy,  in  con- 


sequence of  his  onerous  duties  with  reference  to  legal 
proceedings  in  which  the  parish  was  involved. 

The  treasurer  refused  to  sign  and  piny  a  cheque  for 
such  gratuity. 

Held,  that  the  trustees  had  no  power  to  g^ve  gratui- 
ties out  of  the  rates,  and  the  Court  refused  a  mandamus 
to  the  treasurer.—^  parte  MeUish,  8  L.  T.  N.  S.  Q.  B. 
47. 

3.  Mandamus  to  assess  compensation — Injury  oeea- 
stoned  by  construction  of  servers — Disturbance  cf  strata 
— Abstraction  of  water  from-  springs  feeding  a  pond — 
Bight  to  compensation. — The  claimant  was  owner  of  an 
estate  upon  which  was  a  pond  or  lake,  fed  by  natural 
springs  rising  in  a  bed  of  gravel,  resting  on  a  bed  of 
clay,  extending  out  into  the  high  road.  The  deitendants, 
under  the  authority  of  an  Act  of  Parliament,  giving 
rights  to  compensation  under  the  Lands  Clauses  Act, 
made  an  excavation  under  the  highway,  no  part  of 
which  touched  the  land  of  the  claimant,  but  the  im- 
mediate effect  of  which,  as  it  cut  through  the  bed  of 
gravel  and  the  bed  of  clay  on  which  it  rested,  was  to 
divert  the  springs  and  dry  up  the  lake. 

Held,  per  totam  Curnam,  that  the  case  came  within 
the  principle  of  the  decision  in  Chasemore  v.  Richards, 
7  Ho.  of  Lds.  Ca.  346,  and  that  therefore  there  would 
be  no  right  of  action  had  the  act  been  that  of  an  ad- 
joining proprietor,  and  that  there  was  no  right  to  com- 
pensation under  section  69  of  the  Lands  Clauses  Act. 

Held  also  (Cockbum,  C  J^.,  dissentiente),  that  there 
was  no  right  to  compensation  at  aU. — Reg.  v.  7%e  Me- 
tropolitan Board  of  Works,  Q.B.  339,  492. — 32  L.  J. 
N.  S.  Q,  B.  105;  8  L.  T.  N.  S.  238. 

4.  Mandamus — Lands  Clauses  Consolidation  Aot, 
1845  (8  4*  d  Vict.  c.  18) — Compensation.  Mandamus 
to  a  ndlway  company  reciting  that  certain  premisee  in 
the  occupation  of  R.  B.  had  been  injuriously  affected 
by  the  works  of  the  company,  and  that  the  company 
declining  to  join  in  the  appointment  of  an  arbitrator 
to  estimate  the  compensation  due  to  R.  B.,  he  had  ap- 
pointed an  arbitrator  ew  parte,  under  section  35  of  the 
Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c. 
18)..  who  had  duly,  made  his  award  ;  and  commanding 
the  company  to  take  up  the  awsrd. 

Return  by  the  company,  that  R.  B.  also  occupied 
certain  other  lands,  which  were  taken  by  the  company, 
and  that  before  the  execution  of  their  works  it  was 
agreed  between  R.  B.  and  the  company  that  the  com- 
pany should  pay  to  R.  B.  the  sum  of  £22  10s.  in  full 
satisfaction  of  his  claim  in  respect  of  the  lands  which 
were  so  taken,  and  of  the  premises  which  were  so 
injuriously  affected,  which  sum  was  duly  paid. 

Held  (on  demurrer),  a  good  return. — Reg.  v.  The 
West  Midland  Railway  Company,  Q.B.  857. 

5.  To  compel  overseers  to  put  claimant  on  rate.  Aot 
for  better  local  management  of  the  metropolis,  over- 
seers having  no  control  over  the  rates.  New  vestry — 
See  Rate  8. 

6.  Issued  along  with  a  commission  to  examine 
witnesses  in  Quebec. — See  Witness,  4. 

7.  Sewer,  repair  of — Answer — A  nuisance. — It  is  a 
sufficient  answer  to  a  Mandamus  commanding  the 
local  authorities,  under  the  18  &  19  Vict.  c.  121,  s.  22, 
to  put  a  sewer  into  "  good  and  serviceable  repair,"  to 
say,  that  if  it  were  so  repaired,  it  would  be  a  nuisance, 
and  render  the  local  auUiority  liable  to  an  action  for 
nuisance. — See  Sewebs. 

MANOR,  LORD  OF:— 

Claim  of  title  in  pursuit  of  game. — See  Justices 
36,  87. 

MANURE:— 

Exemption  from  tolls. — See  Tolls,  7. 

MARINE    INSURANCE.— See   iNSuaAifOB   (Maeinb); 
Shippino. 

MARKET:— 

Removal  qf-^Right  of  stallage— Right  appurtenant. 
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—EUU  V.  BridgwoHh,  Mayor  of,  8  L.  T.  N.  S.  C.  P. 

GC8. 

MARRIED  WOMAN.— See  "Husband  and  Wipe." 

Conveyance  of  property;  Consent  of  husband;  Fines 
and  Recoveries  Act,  3  &  4  WilL  4,  c.  74,8.  91. — See 
Husband  and  Wife. 

Where  a  married  woman  is  separated  from  her  hus- 
band in  consequence  of  his  cruelty,  the  Court  cannot 
authorise  her  under  the  3  &  4  Will  4,  c.  74,  s.  01,  to 
convey  property  without  his  concurrence. — Re  Sarah 
Pi'iee,  13  C.  B.  N.  S.  286;  7  L.  J.  N.  S.  C.  B.  327. 

Dlscliarge  of,  wlien  arrested  on  ca.  sa. — Separate 
property. — The  Court  will  not  order  discharge  of  a 
married  woman  arrested  on  ca,  ga.,  when  she  has  pro- 
perty settled  to  her  separate  use.  The  husband  ob- 
tained his  discharge  under  the  Bankruptcy  Act,  1861, 
after  the  above  application,  when  it  was  renewed,  but 
the  Court  refused  the  order  of  discharge,  leaving  the 
applicant  to  the  writ  of  audita  querela,  —  Jay  v. 
Amplilet,  EX.  75.  JS^jm.  Ex  parte  Butler,  In  re  Jay  v. 
Amphlet,  32  L.  J.  N.  S.  Ex,   176. 

MASTER  AND   SERVANT.  —  See  Justices,    10,   31; 
Negligence;  Teuck  Act. 

1.  Inkeeper  liable  for  injury  to  horse  done  by  ostler. 
— See  Inkeepeb,  1. 

2.  Under  the  20  Geo.  2,  o.  10,  justices  have  jurisdic- 
tion to  allow  against  a  claim  for  wages,  a  cross  claim 
by  the  employers  for  damage  done  to  the  work,  and  for 
doing  it  badly  contrary  to  direct  orders,  so  as  to  cause 
pecuniary  loss. — See  Justices,  31. 

3.  Contractor  —  Negligence.  —  The  defendant  con- 
tracted with  local  improvement  commissioners  to  con- 
struct a  sewer.  He  sub-let  the  contract  to  N.  at  so 
much  per  yard,  N.  to  do  the  work,  including  watching 
and  lighting,  the  defendant  supplying  the  materials 
which  he  was  to  haul  in  his  own  carts.  The  defen- 
dant admitted  that  if  the  work  was  not  done  to  his 
satisfaction  he  should  have  dismissed  N. 

In  an  action  for  injuries  caused  to  the  plaintiff  by 
faJHng  into  the  sewer,  owing  to  its  being  improperly 
watched  and  lighted. 

Held,  that  the  defendant  was  liable. — Blake  v.  Tlilrst, 
EX.  1034.— 32  L.  J.  N.  S.  Ex.  188;  8  L.  T.  N.  S.  251. 

4.  Payment  in  goods— I  S'  2  ^Vill-  4,  c.  37 — Truck 
Act. — An  employer  has  no  option  of  paying  his  work- 
man in  goods,  even  if  the  workman  choose  to  accept 
payment  in  that  way. 

And,  secondly,  he  is  not  exempt  'from  the  penalties 
imposed  by  the  0th  section  of  1  &  2  WilL  4,  c.  87, 
though  he  subsequently  pay  in  coin  the  wages  which 
he  has  previously  paid  in  goods. 

An  employer  paid  a  portion  of  a  workmans'  wages 
in  goods.  He  was  afterwards  summoned  by  his  work- 
man for  the  whole  amount  of  wages  due,  including 
the  amount  for  which  the  goods  had  been  supplied,  and 
was  ordered  to  pay  the  full  amount,  which  he  did. 
Subsequently,  an  information  was  laid  before  magis- 
trates, under  the  0th  section  of  the  Truck  Act,  for 
paying  wages  in  goods,  and  discharged;  on  appeal, 

Held,  that  the  magistrates  ought  to  have  convicted, 
the  offence  not  being  exting^uished  by  the  subsequent 
payment  in  coin.  —  Wilson,  App.,  v.  Cktokson  Resp. 
Fislier,  Appellant,  v.  Jones  Respondent,  C.P.  426. — 13 
C.  B.  N.  S.  406;  32  L.  J.  N.  S.  M.  C.  177;  8  L.  T.  N.  S.  5. 

5.  Negligent  driving — flatter  responsible  for  the 
wilful  misconduct  of  his  servant  in  tlte  course  of  his 
employment  —  Direction  to  jury.  —  A  master  is  re- 
sponsible for  the  negligent  act  of  his  servant,  notwith- 
standing that  it  be  done  wilfully,  if  it  be  done  within 
the  scope  of  his  employment,  and  in  executing  the 
matter  for  which  he  is  engaged. 

The  driver  of  an  omnibus,  wilfully  and  contrary  to 
express  orders  from  his  master,  pulled  across  the  road 
in  order  to  obstruct  the  prog^ress  of  the  plaintiff's  om- 
nibus, and  injured  one  of  his  horses.    The  jury  were 


directed  in  accordance  with  the  proposition  above,  and 
that,  if  the  act  of  driving  across  to  obstruct  the  plain- 
tiff's omnibus,  although  a  repkless  driving,  waa,  never- 
theless, an  act  done  in  the  course  of  the  driver's 
service,  and  as  one  which  he  thought  best  for  the 
interest  of  his  master,  the  master  was  responsible; 
that  his  liability  depended  on  the  conduct  of  the 
servant  in  the  course  of  his  empU^yment,  and  t^t  the 
orders  given  to  him  not  to  obstruct  were  immaterial. 

Held  (Wightman,  J.,  dissentients,  and  Crompton,  J., 
dubitante,  that  the  master  was  responsible;  and  that 
the  direction  was  right. 

Held,  by  Wightman,  J.,  that  the  driver  had  been 
guilty  of  a  wilful  and  unjustifiable  act  not  within  the 
scope  of  his  employment,  for  which  the  master  was 
not  responsible,  and  that  the  direction  was  wrong. — 
Limpus  V.  London  General  Omnibus  Company  (^Li- 
mited), EX.C.  140.— 32  L.  J.  N.  8.  Ex.  Ch.  34;  0  Jur. 
N.  S.  Ex.  Ch.  333;  7  L.  T.  N.  S.  Ex.  Ch.  641. 

6.  Dismissal — Action  for  work  and  labour  by  ser- 
rant. — ^The  action  of  indebitatus  assumpsit  for  work 
and  labour  will  lie  if  a  servant  be  engaged  for  a  fixed 
period,  and  the  master,  without  dismissing  him,  refuses 
to  supply  him  with  work. — Cook  v.  Slierwood,  C.P.  505. 
—1  N.  R.  28. 

MAYOR'S  CCftJRT  OF  LONDON:— 
Jurisdiction. — See  Custom,  2. 
Power  of,  and  ex-mayor  of  a  borough  as  justices. — 
See  Justices,  35. 
Whether  one  of  the  quorum. — See  Justices,  35. 

MEDICAL  ACT. 

1.  The  Medical  Act— 21  ^  22  Vict.  c.  00.  *.  32 — 
Register — Qualification  of  practitioners. — Section  32 
of  the  Medical  Act  (21  &  22  Vict.  c.  00)  enacta  that* 
after  January  1st.  1 850,  no  person  shaJl  be  entitled 
to  recover  any  charge  in  any  court  of  law  for  any 
medical  or  surgical  advice,  attendance,  or  for  tiie 
performanco  of  any  operation,  or  for  any  medicine 
which  he  shall  have  both  prescribed  and  supplied, 
unless  he  shall  prove  upon  the  trial  that  he  is  registered 
tinder  this  Act. 

Held,  that  it  is  sufficient  to  show  that  the  person 
suing  is  registered  at  the  time  of  trial,  and  that  he 
need  not  havo  been  so  when  the  service  was  rendered; 
and  that  two  i)artners  may  recover  for  medicines 
supplied  if  regfistered  under  the  Act,  though  one  ia 
reg^tered  as  a  surgeon  only,  the  other  being  registered 
as  both  surgeon  and  apothecary. — Turner  v.  Reynell, 
C.P.  700.— 32  L.  J.  N.  S.  C.  P.  164  ;  8  L.  T.  N.  S.  C. 
P.  281. 

2.  Medical  attendance  and  modlcines,  receipt  of, 
whether  parochial  relief. — See  RsaiSTRATiON  Casbs. 

3.  Medical  man. — See  Surgeon ;  Physician;  Homce- 

OPATHIST;  LiBEL. 

4.  Physician — Right  to  recover  fee —  Medical  Act, 
1858. — A  member  of  the  College  of  Physicians  has  a 
right  of  action  for  his  fees  for  professional  attendance, 
tinder  31st  section  of  the  Medical  Act,  1858. — Gibboit, 
V.  Budd,  EX.  626.-32  L.  J.  N.  S.  Ex.  182;  0  Jur.  Ex. 
N.S.  625;  8  L.  T.  N.  S.  321. 

MENACES,  Demanding  Money  by. — See  Criminal 
Law,  15. 

MERCHANT  SHIPPING  ACT.— See  Shipping. 

MESNE  PROCESS:— 

Arrest  on. — See  Bankruptcy;  Practice. 

METER— See  Shipping.  14. 

METROPOLITAN   BUILDING  ACT:— 

1.  Metropolitan  Building  Act,  18  ^-  19  Vict.  c.  122, 
s.  dl,  rule  6. — ^An  occupier  of  premises  who  has  paid 
his  contribution  for  expenses  incurred  under  the  MetitK 
politan  Building  Act  to  the  owner  of  the  adjoining  pre- 
mises  is  not  bound  to  recoup  himself  by  deducting*  the 
amount  from  his  rent  due  or  to  aocmo  due,  but  magr 
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reooyer  tiie  same  from  liis  landlord  in  an  action  at  law 
under  clause  6  of  the  97th  section. — Earle  y.  Manffhan, 
C.P.  911.— 8  L.T.  N.  S.  637. 

MBTBOPOLITAN  GAS  ACT.— See  Statute. 

METROPOLITAN  LOCAL  MANAGEMENT  ACT?.— See 
Bridge,  1;  Local  Management  Act;  Rate,  8, 16, 
18,  19. 

1.  Power  to  rate  oatljing  district. — See  Rate,  18. 

2.  Demolition  of  house  by. — See  Demolition  op 
House. 

Construction  of  18  &  19  Vict  c.  120,  s.  21;  paro- 
chial election;  obstructing  yoters  at. — See  Justices, 
32. 

3.  Metropolis  Local  Management  Act,  1855 — 18  ^*  19 
Viet.  c.  120 — Transfer  of  authorities  and  liabilities  of 
commissioners  or  trustees  under  local  Acts — Reservation 
by  section  289  of  powers  with  regard  to  enclosed  gardens 
and  ornamental  grounds. — ^The  reseryation  by  section 
239  of  the  Metropolis  Local  Management  Act,  1855 
(18  k  19  Vict.  c.  120),  of  the  powers  of  the  trustees 
under  any  local  Act,  who  haye  the  oontrol  of  any  en- 
closed garden  or  ornamental  ground,  is  confined  to  the 
future  maintenance  and  management  of  such  *'  enclosed 
garden  and  ground,  and  the  raQway  and  footway 
bounding  the  same."  and  does  not  extend  to  render  such 
trustees  liable  for  any  debts  incurred  by  them  or  their 
predecessors  under  such  local  Act,  nor  emi>ower  them 
to  leyy  rates  for  the  payment  of  such  debts,  eyen 
though  such  debt  may  haye  been  incurred  in  part  at 
least  in  respect  of  the  enclosed  gfarden  or  ornamental 
ground  which  remains  subject  to  their  control;  but  the 
liability  in  respect  of  all  such  debts  is  transferred  to 
the  yestry  or  district  board  within  whose  parish  or  dis- 
trict the  place  in  question  is  situated,  and  they  are  em- 
powered to  leyy  rates  for  the  payment  thereof. — Reg. 
V.  Tlte  InluUfitants  of  St.  George,  Hanover-squars,  Q.B. 
722.-32  L.  J.  N.  8.  Q.  B.  160. 

4.  Metropolis  Local  Managem>ent  Act,  18  4*  19  Vict, 
c.  120,  ss.  168,  181 — Rate  for  district  not  within  limits 
of  mHropolis — Distress. — Where  the  Metroi>olitan  Board 
of  Wotks,  under  18  Sc  19  Vict  c  120,  s.  181,  had  made 
a  rate  for  a  district  not  within  the  limits  of  the  metro- 
polis, and  the  oyerseers  of  a  parish  within  which  such 
district  was  situate  made  default,  it  was  held,  that  the 
18l8t  section  incorporated  the  powers  of  the  168th  sec- 
tion, and  that  the  rate  might  be  enforced  by  distress. — 
Reg.  V.  Glossop,  b.c.  345. — 32  L.  J.  N.  8.  M.  0.  92; 
Q.  B.  91. 

MINES.— See  Joint-Stock  Company;  Justices,  38. 

1.  Non-indemnification  against  calls  in. — See  Bank- 
ruptcy, 27;  Joint-Stock  Company. 

2.  Cost-book  system. — Harrey  y.  Clovgh,  8L.T.  N.  S. 
821. 

3.  Minerals  utider  canal — Compensation  for — Prohi- 
bitory clause  in  local  Act  to  work  within  twenty  yards  of 
a  tunnel — within  twelve  yards  of  the  canal — Idability 
to  pay  for  minerals  left  by  owner — Notice  to  canal  pro- 
pHetors. — A  canal  act  proyided  that  no  owner  of  any 
mines  or  minerals,  their  workmen,  &c.,  shall  open  or 
carry  on  any  work  for  digging,  getting  or  disooyering 
such  mines  or  minerals  under  any  tunnel  or  within 
twenty  yards  of  the  same,  without  consent  of  the  com- 
pany; and  that  no  owner  or  proprietor,  &c.,  shall  on 
any  account  whateyer,  open,  dig,  sink,  or  carry  on  any 
work  for  the  getting  of  coal,  &c.,  within  the  distance 
of  twelye  yards  from  the  said  intended  canal,  &c., 
without  the  consent  of  the  said  company  in  writing 
under  their  common  seal  for  that  purpose,  first  had 
and  obtained.  The  owner  and  proprietor  of  mines 
and  minerals  lying  under  a  tunnel,  and  within  the  dis- 
tance of  twenty  yards  on  each  side  of  it,  being  de- 
sirous of  working  the  same,  gaye  notice  in  writing  to 
the  company  to  do  so;  but  they  refused  their  consent, 
'de  then  brought  his  action  to  reooyer  the  yalne  of 
the  minerals  which  he  was  compelled  to  leaye. 
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Held,  that  the  company  were  bound  to  pay  such  com- 
pensation.— Birmingham  Canal  Navigation  Company 
y.  Dudley,  Earl  of,  BX.C— 9  Jur.  N.  S.  Ex.  C.  24;  7  H. 
&  N.  969. 

4.  Severance  of  minerals  from  the  xtirface  of  the  land 
— Duty  of  the  occupier  of  the  minerals  to/enee  sliaft. — 
Where  the  occupation  of  the  surface  of  land  has  been 
seyered  from  that  of  the  minerals  below,  and  the  occu- 
pier of  the  minerals  has  a  right  to  sink,  and  has,  sub- 
sequently to  the  seyerance,  sunk  a  shaft  through  the 
surface,  he  is  bound  in  the  absence  of  any  express 
stipulation  to  the  contrary  to  take  such  means  as  may 
be  necessary  to  preyent  the  shaft  from  being  dangerous 
to  the  occupier  of  the  soil,  or  to  his  cattle. —  Williams 
App.,Y.  Groucott,Resp.,q.B.  886.-8  L.T.  N.  S.  468. 

MISDEMEANOUR.— See  Cbiional  Law. 

MISDIRECTION.— See  Contract,  14. 

Whateyer  mistake  may  be  made  by  a  judge  in  direct- 
ing a  jury  in  point  of  law,  unless  it  immediately  apply 
to  the  subject-matter,  and  goes  directly  to  the  point, 
which  the  jury  has  to  determine,  limiting  and  direct* 
ing  their  yerdict,  in  point  of  fact,  is  utterly  unimpor- 

•  tant  with  reference  to  the  right  of  the  suitor  to  a  new 
triaL  If  in  laying  down  a  proposition  of  law  a  part  of 
it  be  incorrectly  stated,  haying  no  application  what- 
eyer to  the  subject  before  the  Court,  this  is  wholly  im> 
materiaL — Mobray,  Earl  of,  y.  Kitchin. — 7  L.  T.  N.  S. 
Ex.  685. 

MISREPRESENTATIONS:  — 

Made  to  co-partners  in  connection  with  the  partner- 
ship business. — See  Criminal  Law,  7. 

MISTAKE  AS  TO  PRICE  OP  CHATTEL.— See  Con- 
tract, 8. 

MONEY  HAD  AND  RECEIVED:— 

Failure  of  consideration  cheque. — If  A.,  by  means  of 
a  false  pretence,  or  promise,  or  condition,  which  he 
does  not  fulfil,  procure  B.  to  giye  him  a  note  or  cheque 
or  acceptance  in  fayour  of  C,  to  whom  he  pays  it,  and 
who  receiyes  it  bond  fide  for  yalue,  B.  remains  liable, 
and  he  can  only  relieye  himself  from  his  obligation  to 
pay  C.  by  showing  that  he  did  not  hold  for  yalue,  or 
that  he  had  not  receiyed  the  instrument  bond  fide,  or 
that  he  took  it  with  notice  of  the  circumstances  under 
which  it  was  obtained. 

The  defendant,  a  ship-broker,  chartered  a  ship  for  six 
months  to  R.  at  £30  a  week,  payable  in  adyance  eyery 
four  weeks.  The  first  sum  of  £120  was  duly  paid  on 
the  19th  of  Noyember.  When  the  second  became  due 
on  the  17th  of  December  R.  was  unable  to  pay  it,  and 
on  being  pressed,  and  the  detention  of  the  ship 
threatened,  he  obtained  a  cheque  for  £60  from  the 
plaintiff,  payable  to  defendant*s  order,  on  the  terms 
that  he  was  to  inform  the  defendant,  by  the  letter  in- 
closing the  cheque,  that  it  was  in  consideration  that 
the  ship  should  perform  the  charter,  and  go  to  Gib- 
raltar and  back.  R.  forwarded  the  cheque  to  defen- 
dant, but  without  mentioning  the  conditions  upon 
whic^  it  was  giyen.  The  cheque  was  cashed,  and  the 
ship  detained.  R.  had,  through  the  plaintiff,  effected  a 
sub-charter  of  the  ship  to  Barnes.  The  plaintiff  sued 
the  defendant  for  money  had  and  receiyed.  But  it 
was  held  by  Crompton,  Blackburn,  and  Mellor,  JJ., 
that  such  an  action  would  not  lie.  But  if  he  subse- 
quently broke  his  contract  with  R.,  or  wrongfully  took 
possession  of  the  yessel  from  R.,  the  remedy  would  be 
by  action  by  R.,  and  not  by  the  plaintiff. 

Held  by  Cockbum,  C  J.,  that  the  defendant  haying 
cashed  the  cheque  before  the  whole  of  it  became  due,, 
and  haying  also  stopped  the  ship  without  returning 
the  £30  which  would  only  be  due  in  respect  of  the 
second  week,  the  plaintiff  might  maintain  his  action 
for  that  form. —  Watson  y.  Russell,  9  Jur.  N.  S.  Q.  B. 
249;  7  L.  T.  N.  S.  Q.  B.  529. 

Execution — Writ  indorsed  by  mistake  for  more  than 
is  due. — If  execution  is  by  mistake  issued  for  a  larger 
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sum  than  is  really  doe,  the  party  aggrieyed  should 
apply  to  the  Court.  Money  had  and  received  does  not 
MB.—Holdway  v.  Ray,  1  N.  R.  273. 

MONEY  LENT:— 

Authority  to  agent — Ibrgery. — ^The  defendant  autho- 
rised his  attorney  to  borrow  £100  upon  mortgagee  of 
certain  property.  The  plaintiff  lent  the  attorney  £420 
oa  a  mortgage  of  this  property,  purporting  to  have 
been  executed  by  the  defendant,  but  in  fact  forged  by 
his  attorney,  who  had  made  advances  of  £198  to  de- 
fendant as  from  himself,  taking  as  security  a  mortgage 
of  the  same  property. 

Held,  that  an  action  for  money  lent  by  the  plaintiff 
to  defendant  did  not  lie  to  recover  the  £100. — Painter  v. 
Ahel,  651.— 9  Jur.  N.  S.  Ex.  649;  8  L.  T.  N.  S.  287. 

MONEY  PAID.— See  Principal  and  Agent,  6. 
Under  mistake. — See  Insitbanoe,  Marine,  3. 
Action  to  recover  back  money  paid  over  by  an  agent 
to  a  foreign  principal — See  Insurance,  Marine,  3. 

MONTH  CALENDAR.— See  Notice,  3. 

MONTHLY  INSTALMENTS.— See  Loan  Society. 

MORTGAGE.— 

Meaning  of  legaL — See  Commission,  3;  Landlord 
AND  Tenant. 

MORTGAGE,  EQUITABLE.— See  Shipping. 

MUNICIPAL    CORPORATIONS.  —  See  Corporation; 
Quo  Warrante. 

1.  Powers  of  mayor  and  ex-mayor  of  a  borough  as 
justices. — See  Justices,  35. 

2.  Whether  they  are  of  the  qiwrum. — See  Justices, 
35. 

3.  Municipal  Corporation  Act — Freemen^  Rights  of 
Old  burgess — New  hirgess—^  Sf  6  Will.  4,  c,  76,  ss.  2, 
9. — ^The  Municipal  Corporation  Act,  5  &  G  WiU.  4,  c. 
76,  8,  2,  reserves  all  rights  of  property  and  beneficial 
exemptions  to  freemen,  their  wives  and  children. 

Section  9  provides  that  every  male  person  of  full 
age  who,  on  the  last  day  of  August  in  any  year,  shall 
have  occupied  any  house,  warehouse,  counting-house, 
or  shop  within  any  borough  during  that  year,  and  the 
whole  of  each  of  the  two  preceding  years,  and  also 
during  the  time  of  such  occupation  shall  have  been  an 
inhabitant  householder  within  the  borough,  or  within 
seven  miles  thereof,  shall,  if  duly  enrolled,  be  a  burgess. 

The  burgesses  of  the  city  of  G.  had  from  time  imme- 
morial a  right  of  pasturage  on  certain  land  in  and 
about  the  city  of  G. 

Held,  that  the  right  of  pasturage  was  in  the  old 
burgesses  of  the  city  exclusive  of  the  new  burgesses 
under  section  9  of  the  Municipal  Corporation  Act,  5  & 
6  Will.  4,  c.  76,  such  right  of  pasturage  being  a  right 
of  property  reserved  to  the  freemen,  their  wives  and 
children,  by  section  2. — HulU  v.  Est  court  y  ex.  672. — 
32  L.  J.  N.  S.  Ex.  193;  8  L.  T.  N.  S.  Ex.  539. 

4.  Municipal  Corporation  Act — Penalty  for  not 
sermng  offices — Bye-law — Evide-nce, — On  a  conviction 
under  the  Municipal  Corporation  Act,  s.  51,  upon  a 
bye-law  for  not  serving  an  office,  there  need  not  be 
express  or  actual  evidence,  but  there  must  be  some 
evidence  of  qualification  ;  and  if  in  fact  the  party  was 
not  qualified,  he  is  not  liable  to  the  penalty,  and  a 
conviction  will  be  invalid. — Reg.  v.  Richnufnd,  Justices, 
^c,  (J.B.  65. 

MURDER.— See  Criminal  Law. 
Suicide  is  not — See  Ibid,  16. 

NEGLIGENCE. — See  Master  and  SERVAirr,  5;  Mines. 

1.  Of  Attorney. — See  Attorney,  16. 

2.  Liability  of,  for.— See  Practice  24. 

3.  Duty  of,  to  make  inquiry  into  title  of  seller. — See 
Attorney,  16. 

4.  Defence  to  an  action  on  attorney's,  bill  on  ground 
ot — See  Pbactiob,  14. 


5.  Negligence  in  stowing. — See  Shippin6,  19. 

6.  Action,  right  of — Proceeding  for  compen$ati9m — 
Negligently  keeping  sluices. — ^A  right  of  action  agamst 
a  canal  company  for  negligently  keeping  their  sloioes, 
by  reason  whereof  the  canal  overflowed,  not  ousted  by 
provisions  in  the  Canal  Act  for  oompensatioB  to  parties 
affected  by  the  works,  and  especially  by  the  overflowing 
of  the  water  over  the  sluioes,  &o.;  those  provisions 
relating  to  the  due  and  proper  management  of  the 
works,  not  to  their  negligent  management. — Cockbum, 
V.  Tlic  Erewazh  Canal  Company,  Q.B.  34. 

7.  Action  by  administrator  for  injury  frmn  death  by 
— 9  <^  10  Vict.  0.  93 — Probability  of  pecuniary  ctd- 
vantage — Cause  of  action — Eoidence. — In  an  action  on 
9  &  10  Vict.  c.  93,  for  injury  resulting  fnmi  death 
held  (affirming  the  judgment  of  the  Queen's  BencA), 
that  the  loss  of  a  reasonable  probability  of  peeuniaiy 
benefit  from  the  income  of  the  deceased  is  a  snfficient 
damage  to  render  the  action  maintainable. 

Where  an  intestate,  who  was  killed  by  a  railwaj 
accident,  was  possessed  of  personalty  amounting  to 
about  £3,400  and  was  tenant  for  life  of  an  estate  in 
land  worth  nearly  £4,000  per  annum,  with  remainder 
to  his  eldest  son  in  tail ;  and  by  settlement  a  jointure 
of  £1,000  per  annum  was  settled  on  his  wife,  aad 
£20,000  secured  to  the  younger  children  on  his  death. 

Held  (affirming  ths  judgment  of  the  Queen's  Bendi), 
that  the  widow  and  younger  children  had  a  snfficient 
expectation  of  pecuniary  interest  from  the  continoaBoe 
of  the  life  of  the  deceased  to  msintain  an  actkm  for 
injury  by  the  death. — Pym,  Administatrix,  v.  The 
Qrea/t  Northern  Railway  Company^  SX.C.  932. 

8.  Animal,  ctistody  of.  —  A  child  who  was  law- 
fully on  the  highway  was  kicked  by  a  horse  graadng 
thereon.  In  an  action  against  the  owner  for  negli- 
gently keeping  his  horse  so  that  the  plaintiff  was 
injured,  it  was  proved  that  the  horse  kicked  the  chUd 
without  any  apparent  raason,  but  no  scienter  was 
alleged  or  proved. 

Held,  that  the  action  would  not  lie. — Cox  v.  Bvr- 
bidge,  CP.  435.— 13  C.  B.  N.  S.  430  ;  L.  J.  N.  S.,  C^. 
90. 

9.  Bark  passage — Ligitt — Staircase — Hole  or  trap 
door — Duty  to  tak-e  care  of  one*s  own  safety — Public  or 
private  duty. — ^A  carman  who  was  in  the  habit  of  re- 
ceiving goods  out  of  a  room  or  door  in  a  passage  at  the 
defendant's,  called  there,  and  after  waitiog  some  time 
he  asked  the  gate-keeper  for  the  warehouseman,  who 
told  him  to  enter  at  a  certain  door  and  follow  the  pas- 
sage. In  following  these  directionB,  the  passage  being 
daf k,  he  fell  through  the  well  hole  of  the  staircase  into 
an  underground  part  of  the  premises.  The  plaintiff 
brought  his  action  for  negligence,  and  was  nonsuited. 

Held,  rightly,  on  the  ground  that  if  it  was  so  dark 
that  he  could  not  see,  he  ought  not  to  have  proceeded 
without  a  light,  and  if  it  was  sufficiently  light  that  he 
could  see  he  might  have  avoided  the  staircase,  which 
was  a  very  different  thing  from  a  hole  or  trap  door, 
down  which  a  man  might  falL  It  was  not  the  business 
of  the  owners  of  the  premises  to  have  the  passage 
lighted.  It  is  generally  speaking  the  duty  of  any  per- 
son to  take  care  of  his  own  safety,  and  not  to  go  along 
a  dark  passage  without  some  light.  There  was  no  con- 
tract or  public  or  private  duty  on  the  part  of  the 
owners  of  the  premises  that  they  should  be  in  any 
other  or  different  condition  to  that  in  which  they  were. 
—  ^mkinson  v.  Farrie,  32  L.  J.  N.  8.  Ex.  73;  9  Jur. 
N.  S.  Ex.  281 ;  7  L.  T.  N.  S.  Ex.  699. 

10.  Fencing  of  machinery  broken. — ^The  plaintiff  was 
engaged  in  oilhig  dangerous  machinery  belonging  to 
the  defendant.  Afterwards  the  fencing  of  the  ma- 
chinery became  broken  by  accident,  and  on  remon- 
strance as  to  its  dangerous  condition  defendant  pro- 
mised that  it  should  be  repaired.  It  was  not  done,  and 
the  plaintiff,  without  negligence  on  his  part»  was  in- 
jured. 
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Held,  thmt  dafendmiit  Tras  liable  for  tiie  injiny. — 
Clark  T.  Holjnes,  7  H.  &  N.  987.  Jodgment  of  Court 
Mow  aflbmed. 

1 1 .  JRailnfay  company — LiabUUy  far  accidents  caused 
h/  want  of  care — BUytHng  off  stsam  at  a  level  crossing, 
— ^Railway  companies  aie  liable  for  damage  caused  by 
a  want  of  care  on  the  part  of  their  servants. 

Where,  in  starting  a  train  from  a  station,  the  engine- 
driyer  blew  off  the  steam  at  a  leyel  crossing,  and,  in 
consequence  of  the  noise  so  caused,  a  pair  of  horses, 
which  were  standing  on  the  pnbHc  road  close  by,  and 
waiting  to  cross  the  line,  became  nnmanageal^,  and 
ran  against  a  wall — 

Held,  that  there  was  want  of  care  on  the  part  of  the 
servant,  and  that  the  company  was  liable  for  the  da> 
mage  thos  occasioned  to  the  horses  and  carriage. — 
Manchester  South  Junction  and  Altringltatn  Railway 
Company^  Appellants^  v.  Fallarton,  Respondent ^  ap.  754. 

12.  Railway  company — Servants  of  the  company — 
Cbmtnon  employment — 6htard  of  train — Oanyer. — ^The 
plaintiff*s  hnslmnd  was  employed  as  a  guard  of  a  train 
on  the  defendants'  railwi^,  and  the  defendants  em 
picked  a  iterson  called  a  **  ganger,"  whose  daty  it  was 
to  see  to  and  keep  in  proper  repair  the  permanent  way, 
and  in  consequence  of  the  negligfence  of  the  ganger  in 
not  seeing  to  the  repair  of  the  **  trenails,"  which  fasten 
the  **6tkam  "  to  the  sleepers  on  the  permanent  way, 
« train,  of  whidi  the  plaintiff's  husband  was  guard, 
was  thrown  off  the  line,  and  the  guard  killed. 

Held,  in  an  aci^on  under  9  &  10  Yiot  a  98,  that  the 
plaintiff's  husband  and  the  ganger  were  servants  of  the 
railway  company  in  a  common  employment,  and  that 
the  company  were  therefore  not  liable  for  the  n^ligence 
of  the  ganger. —  Waller  v.  The  South  Eastern  Railway 
Company,  BX.  731.— 9  Jur.  N.  S.  501;  8  L.  T.  N.  S. 
325. 

13.  Injured  person— yegligence  qf — Contr%bvting  to 
misfortune, — ^No  action  lies  for  the  consequences  of 
negligence,  where  the  person  injured  has  by  his  own 
want  of  due  care  and  caution  contributed  to  the  mis- 
fortune. 

The  deceased  was  passing  over  one  of  the  defendant's 
swing  bridges  crossing  the  canal,  which  was  swung 
back  to  permit  a  vessel  to  pass  through,  and  stepping 
back,  inadvertently  fell  through  a  small  gate  leading  to 
the  water,  which  was  closed  when  the  bridge  was 
dosed,  but  was  left  unguarded  when  the  bridge  was 
swung,  and  dropped  into  the  water  and  was  drowned. 
The  widow  having  brought  an  action,  the  jury  were 
directed  that  if  they  thought  there  had  been  negli- 
gence on  the  part  of  the  company,  and  no  want  of 
proper  care  and  caution  on  the  part  of  the  deceased, 
the  plaintiff  was  entitled  to  a  verdict;  but  if  they 
thought  that  the  deceased  had  by  his  own  negligence 
contributed  to  the  accident,  they  must  find  for  the  de- 
lendant.  • 

Held,  a  proper  direction,  and  that  the  jury  were 
warranted  in  finding  for  the  defendants,  although  they 
bought  that  the  bridge  had  not  been  secured  as  it 
should  have  been.  —  Wetherly  (admix.)  v.  Regent* s 
Canal  Company,  12  C.  B  N.  862. 

14.  Nuisance — Contractor — Liability  for  ittjury  to 
third  person, —  Section  77  of  the  Metropolitan  Local 
Management  Act  (18  &  19  Vict.  c.  120)  empowers  a 
person  to  make  a  drain  into  certain  sewers,  and  section 
1 10  directs  that  ax\y  street  broken  up  shall  be  reinstated 
with  all  convenient  speed.  P.  intending  to  make  such 
a  drain  employed  a  contractor  (H.)  to  do  the  necessary 
work.  H.  did  it  so  negligently  that  the  plaintiff's  wife 
fell  in  and  was  injured. 

Held,  in  an  action  against  P.  and  H.  to  recover 
damages  for  the  injury,  that  H.  alone  was  liable,  and 
not  P. —  Gray  et  Ux  v.  Pullen  and  Huhhle,  Q.B.  616. — 
32  L.  J.  N.  8.  Q.  B.  169;  8  L.  T.  N.  S.  201. 

15.  Xuisance — Negligence — Canal  so  near  to  public 
footway  as  t<^  be  dangerons — Obligation  of  prcprietors 


to  fence  or  protect  it. — ^Where  a  canal  had  been  made 
in  land  along  which  ran  an  ancient  footway,  and 
between  the  canal  and  the  footway  were  a  towing 
path  nine  feet  wide  and  a  strip  of  grass  several  feet 
in  breadth,  and  the  public  were  permitted  to  jmob  over 
t^e  whole  intervening  space  which  was  left  unguarded 
and  unlighted. 

Held,  that  the  canal  was  not  so  "  near  to  "  or  '^  ad- 
joining "  the  footway  as  to  be  a  nuisance,  or  to  impose 
on  the  proprietors  the  duty  to  fence,  li^t,  or  protect 
it;  and  a  person  having  in  the  night-time  gone  astray 
and  fallen  into  it,  the  canal  company  were  not  liable, 
under  Lord  Campbdl's  Act,  to  his  representative. — 
JBincks  V.  The  South  Yorkshire  and  River  Dun  Naviga- 
tion Company,  Q.B.  66. — 3  B.  k  S. ;  32  L.  J.  N.  S.  Q.  B.  26 ; 
244;  7  L.  T.  N.  S.  350. 

16.  Part-owners — Liability  for  negligence  between 
each  other — Tbrt — Shipping. — ^The  defendants  were 
joint  owners  of  a  ship.  A.  took  two-thirds  of  the  joint 
total  earnings  of  the  ship  and  8.  one-third,  A.  taking 
upon  himself  all  the  liabilities  and  expenses  of  the  ship. 
Whilst  unloading  into  the  plaintiff's  cart,  a  piece  of 
timber  fell  and  hurt  his  horses. 

Held,  that  A.  hired  the  ship  from  S.,  and  "was  not 
the  servant  or  agent  of  S.,  and  that  S.  was  not  liable 
for  the  negligence  which  caused  this  accident. — Bernard 
and  Aaron  v.  Sharpley,  9  Jur.  N.  S.  470;  C.  P. 

17.  Water  company  —  Management  of  pipes  and 
plugs  —  Precaution  in  case  of  frost,  —  Although  a 
water  company  is  not  liable  for  the  unforeseen  results 
of  an  eztraordhiary  frost,  yet  they  are  bound  to  take 
reasonable  care  to  provide  against  the  consequences  of 
ordinary  frosts;  and  where  it  appeared  it  was  known 
that  the  effect  of  frost  would  be  to  cause  the  **  plugs  " 
in  the  water  pipes  to  ''  start,"  and  thus  to  let  the  water 
out  at  the  side,  and  that  some  precautions  might  have 
been  taken — if  not  to  prevent  this — ^at  all  events  to  pre- 
vent the  water  from  escaping  through  the  soil,  and  no 
such  precautions  having  been  taken,  the  plugs  started 
in  a  frost  of  extraordinary  severity,  and  the  water,  thus 
escaping,  ran  through  the  soil  into  the  plaintiff's  cellar. 

Held,  that  there  was  some  evidence  of  negligence  on 
which  a  jury  might  hold  the  company  liable. — Steggles 
V.  The  New  River  Company,  Q.B.  284, 

18.  Railway  compawy  Liability  efpaseenger. — ^The 
plaintiff  travelled  from  H.  to  M.  by  defendant's  line, 
when  she  arrived  at  the  station  at  H.  there  was  a  great 
crowd,  and  she  and  others  got  into  the  guard's  van, 
with  his  permission,  who  showed  her  where  to  sit. 
When  the  train  arrived  at  M.  it  stopped,  but  the  van 
was  not  opposite  the  platform.  The  plaintiff  began  to 
get  out,  but  before  she  could  do  so  the  train  moved  on 
and  she  fell  and  was  injured. 

Held,  that  there  was  evidence  of  negligenoe  on  the 
part  of  the  defendants. — Stoekdale  v.  Lancashire  and 
Yorkshire  Railway  Company,  650. — 8  L.  T.  N.  S.  889. 

NEW  INVENTION. 


Patent. 

NEWSPAPER:— 

Proprieter,  sureties  for ;  Sci,  Fa,;  Award ;  Judg- 
ment.— See  Libel. 

NEW  TRIAL.— See  Peacticb. 

1.  In  moving  for,  in  a  case  tried  before  the  sheriff,  a 
summary  of  his  notes  should  be  forwarded. — T%ompson 
V.  Holland,  260. 

2.  Sheriff^ s  Court — Sum  claimed  under  £5 — Import- 
ance to  plaintiff. — ^A  new  trial  before  the  sheriff  will 
not  be  granted  where  t^  sum  sought  to  be  recovered  is 
under  £5,  merely  because  it  is  of  importance  to  the 
plaintiff.— -L£j<f  v.  Evans,  12  C.  B.  N.  S.  868. 

3.  Absence  of  material  witness — Affidavit — Insuffi- 
ciency.— On  a  motion  for  a  n^w  trial  on  the  ground  of 
l&e  absence  at  the  trial  of  a  material  witness,  an  affi- 
davit, in  support  of  the  rule,  stated  that  the  defendant 
had  a  good  defence  to  the  action  on   tiie  merits  or 
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otherwise,  and  the  affidavit  was  not  made  by  the 
defendant  or  his  attorney,  but  by  a  third  party.  The 
Court  refused  to  grant  a  new  triaL — Floohs  v.  Mar- 
riott,  EX.  121.— 1  L.  T.  N.  S.  Ex.  363. 

4.  Practice — JRulc  for  new  trial  and  to  enter  verdict 
— Appeal  on  rule  to  enter  verdict  for  defendant —  Ulti- 
mate reversal  of  judgment — Effect  of  judgment  being 
signed  by  defendant  in  tJie  meantime — Re-entry  of  case 
in  new  trial  paper  by  defendant. — A  rule  nisi  being 
granted  to  defendant  for  a  new  trial  as  against  evi- 
dence, and  also  to  enter  the  verdict  for  him  on  the 
ground  of  misdirection,  and  the  rule  being  made 
absolute  on  that  ground  to  enter  the  verdict  for  him, 
the  rule  as  to  a  now  trial  standing  over,  notice  was 
given  by  plaintiff  of  appeal,  and  the  defendant  then 
signed  judgment.  The  judgement  of  the  Court  was 
affirmed  in  error,  and  thereupon  defendant  got  an  in- 
junction in  equity  dissolved.  The  judgment  was  ulti- 
mately reversed  in  the  House  of  Lords,  and  the  Court 
then,  it  not  appearing  that  the  plaintiff  had  been  pre- 
judiced, allowed  the  defendant  to  re-enter  the  case  on 
the  new  trial  paper,  on  the  rule  as  against  evidence. — 
JBetts  V.  Menzies^  q.b.  88. 

5.  Further  evidence  —  Admission.  —  The  plaintiff 
brought  two  actions  against  the  defendant  —  one 
for  breach  of  promise  of  marriage,  the  other  for 
money  laid  out  in  the  purchase  of  dresses  at  the  re- 
quest of  the  defendant.  The  verdict  in  the  former 
action  passed  for  the  defendant,  the  plaintiff  failing  to 
prove  the  promise.  The  second  action  was  referred, 
and  in  her  evidence  on  the  reference  the  plaintiff  made 
certain  statements  in  the  presence  of  the  defendant 
tending  to  prove  the  supposed  promise,  and  which  he 
was  not  called  to  contradict. 

Held,  that  this  could  not  be  considered  as  legitimate 
evidence  against  him  in  the  way  of  implied  admissions 
in  the  action  for  breach  of  promise  of  marriage. — 
Tliomas  Y.Shirley,  q.b.  21. 

6.  Misconduct  of  juror — Demanding  money  from 
succeasful party. — ^Misconduct  of  a  juror,  after  a  trial, 
in  asking  money  from  the  party  who  obtained  the 
verdict,  the  party  not  being  implicated,  and  the  verdict 
not  b(»ng  unsatisfactory,  is  no  ground  for  a  new  trial. 
Sabcy  v.  Stephens,  Q.B.  20.— 7  L.  T.  N.  S.  Q.  B.  274. 

NON-PEESENTMENT.— See  Bill  op  Exchange,  6, 

NON-PERFORMANCE  OF  PLAINTIFF:— 

Pleaded  as  an  excuse  for  non-performance  by  de- 
fendant, kc. — See  Pleading,  14. 

SOX  Pit  OS.— See  Judgment;  Practice,  23;  Costs,  1. 
Action   against   three  continued  against  two. — See 
Costs,  1. 

NONSUIT.— See  Sheriff,  2. 

On  evidence  of  a  rape  having  been  committed,  the 
civil  action  merges  in  the  felony,  and  the  plaintiff  will 
be. — See  Assault,  2. 

NOTICE:— 

1.  Of  abandonment  by  assignee. — See  Insurance, 
Marine,  9,11. 

2.  Notice  of  action.— See  False  Imprisonment,  1. 

3.  Notice  of  action — Meaning  of  a  calendar  month — 
Broken  months — 5  Sf  6  Vict.  c.  97,  s.  4. — In  calculating 
a  calendar  month,  if  the  computation  commence  during 
the  course  of  a  month,  the  right  method  is  to  proceed 
from  a  given  day  in  one  month  to  the  day  with  the 
corresponding  number  in  the  ensuing. 

In  a  case  where  one  calendar  month's  notice  of 
action  at  least  was  necessary,  notice  was  given  on  the 
2dth  of  April,  and  the  action  was  commenced  on  the 
29th  of  May,— 

Held,  that  the  action  was  rightly  commenced. — 
Freeman  v.  Read,  Q.B.  802.— 8  L.  T.  N.  S.  468. 

4.  Appeal — Quarter  sessions  —  Poor^ate — Costs  of 
appeal,  order  for  payment  of — Distress  for — Replevin 
— Notice  of  action, — In  an  action  against  a  constable 


for  distraining  under  an  order  of  quarter  sessiaiis  for 
the  costs  of  an  appeal  against  a  poor-rate,  the  deelaza- 
tlon  complained  tiiat  the  defendant  took  and  detained 
the  plaintiff's  goods  against  gages  and  pledges. 

Held,  that  this  was  an  action  of  replerm,  and  theic 
was  no  necessity  for  notice  of  action,  cft  a  dcmasd  of 
warrant.  Such  an  order,  directing  the  costs  1»  be  pssd 
to  the  clerk  of  the  peace. 

Held  (dubitantCy  Wightman,  J.,)  valid. —  Oay  t. 
Mathews,  Q.B.  89,  922. 

5.  Notice  of  appeaL — See  Justices. 

6.  Notice  of  dishonour. — See  Bills  of  Excka^gil 

7.  Notice  of  fraud. — See  Cheque,  4. 

8.  Notice  of  intention  to  build  a  house;  Notice 
under  Metropolitan  Local  Management  Act,  of  inten- 
tion to  build  a  house. — See  Local  Managkmekt  Actt. 

9.  Of  intention  to  demolish. — See  Local  Manage- 
ment Act. 

10.  Of  demand  of  proportion  of  expenses  inenrred 
under  the  Public  Health  Act,  1848,  and  Local  Gorem- 
ment  Act,  1858;  time  fixed  for  summary  proceedings  to 
enforce  payment. — See  Local  Govebnment  Act. 

11.  Notice  of  objection. — See  Registratiok  Cases, 
4. 

12.  Notice  of  payment. — See  Bill  op  Saxe,  5. 

13.  A  Bill  of  Sale  contained  a  covenant  to  pay  at  sodi 
day  or  time  as  the  creditQr  might  appoint  by  notice  in 
writing. 

Held,  that  a  reasonable  notioe  was  required. — jBrighi- 
ley  V.  Norton,  Q.B.  167. 

NOTICE  OF  TRIAL:— 

Countermand  of. — See  Peactice,  80. 

NOVELTY.— See  Patent  Law. 

NOXIOUS    OR    OFFENSIVE  TRADE.  —  See    Brick- 

MAKINQ. 

NOXIOUS    STUFF    TO  PROCURE  ABORTION.— See 

Chiminal  Law,  1. 

NUISANCE.  —  See   Neolioence;    Justices;     Ptblic 
Health  Act. 

NUISANCES  REMOVAL  ACT.— See  Justices. 

1.  Commitment — Summotis. —  Under  the  Nuisances 
Removal  Act  (18  &  19  Vict.  c.  121),  after  a  summons 
and  conviction,  in  default  of  defendant's  appearance, 
a  warrant  of  distress  cannot  Issue  under  section  14, 
without  a  previous  summons  under  section  20. — Reg. 
V.  Jenkins,  Q.B.  20.-3  B.  &  S.  IIG;  32  L.J.  N.  S.  M.  C. 
1 ;  9  Jur.  N.  S.  Q.  B.  570;  7  L.  T.  N.  S.  Q.  B.  272. 

2,  Nuisances  Act,  1855 — Order  for  works — (hnur 
out  of  the  country — Agent  receiving  rents. — ^When,  under 
the  Nuisances  Act,  1855,  an  order  has  been  made  for 
the  abatement  of  a  nuisance,  and  the  owner  of  the 
premises  being  out  of  the  country,  it  is  sought  to  en- 
force payment  of  the  expenses  from  a  party  reoeiving 
the  rents  as  agent,  he  must  be  shown  to  have  been 
agent,  either  by  actual  receipt  of  rents,  or  at  all  events 
by  having  had  and  accepted  an  authority  to  receive 
them. —  Warton  v.  The  Ouardians  of  the  Blythittg 
Unton.—q.B.  30G.— 32  L.  J.  N.  S.  M.  C.  132,  Q.  B.  13t»: 
7  L.  T.  N.  S.  Q.  B.  672. 

NUL  TIEL  RECORD.— See  Colonial  Law;  Pleading. 
13. 

OCCUPATION  ROAD.— See  Highway. 

OFFENSIVE  TRADE.— See  Beickmakino. 

ORDER  AND  DISPOSITION.— See  Bankrupt.  31.  32. 

ORNAMENTAL  GROUNDS.— See  Metropolis  Man- 
aoement  Act. 

OUTLYING  DISTRICT:— 

Power  to  rate. — See  Rate,  19. 

OWNERSHIP   OP  MONEY  BELONGING  TO  AN  IN- 
DUSTRIAL SOCIETY:- 
Larceny  ot. — See  Criminal  Law,  10. 
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PAPER  BOOKS:— 

In  appeals  from  jostioes. — See  PBAcncE,  25. 
Special  case. — See  Practicb,  26. 

PARCELS: — See  Landlord  and  Tenant. 

PALMER'S  ACT. — See  Criminal  Law,  21. 

TARISH. — See  Highway. 

Meeting,  Mode  of  taking  poll  at. — See  Rate. 

PARISHES,  SEPARATE.— See  Burial  Acts. 

Apportionment  of  expenses  between. — See  Burial 
Acts;  Rate. 

PARLIAMENTARY  VOTK— See  Registration  Cases. 

PAROCHIAL  ELECTION:— 

Obstmoting  yoters  at — See  Justices,  82. 

PAROCHIAL  RELIEF. — See  Registration  Law. 

PAROL  EVIDENCE:— 

Written  contract. — See  Principal  and  Agent,  6. 

PARTICULARS  OF  DEMAND.  —  See  County  Court 
Interest;  Practice. 

If  plaintiff's  particnlars  of  demand  disclose  a  canse 
of  action  not  within  the  jurisdiction  of  the  county 
court,  the  judge  has  not  power  to  substitute  a  cause  of 
action  within  the  jurisdiction. — Hopper  v.  Warhurton, 
B.C.  384. 

PARTNERSHIP.— See  Bill  of  Exchange,  3,  4. 

1.  Acceptance  by  one  partner  in  name  of  four. — See 
Bill  of  Exchange,  8,  4,  5. 

2.  Misrepresentations  made  to  partners  in  connection 
with  the  partnership  business. — See  Criminal  Law,  7. 

3.  Auignee  of  bankrupt  partner, — Tenant  in  Com" 
man  of  partnership  goodi — Where  sold  by  direction 
of  solvent  partner-^Trover, — Lefcis  ▼.  White,  8  L.  T. 
If.  S.  320. 

4.  Winding-up  —  Abortive  deed  of  atiignment  — 
Effect  of  one  party  refusing  to  sign  such  deed. — 
Lasearide  v.  ^itrn^ry,  9  Jur.  N.  S.  C.  P.  803. 

5.  Agreement  to  purchase  land  for  a  eomim<tn  un- 
dertaking —  Stipulations  as  to  distribution  of  profits 
— Liability  of  undisclosed  purchaser  to  third  parties. 
— ^W.  and  T.,  being  jointly  engaged  in  building  houses, 
became  indebted  to  J.  for  iron.  There  being  a  diffi- 
culty in  the  payment  of  tUs  debt,  the  three  agreed 
to  purchase  some  land  for  building  purposes,  W.  and  T. 
to  build  houses  on  it,  and  J.  to  find  the  ironmongery 
required,  and  to  be  paid  for  it,  and  also  his  former 
debt,  and  any  future  advances  out  of  the  sale  of  the 
houses  when  built:  any  surplus  profits  were  to  belong 
to  W.  and  T.  In  case  of  the  speculation  failing,  J. 
was  to  lose  his  old  and  new  debt  and  any  advances 
he  might  make.  T.,  W.,  and  J.,  accordingly  pur- 
chased land  in  pursuance  of  this  agreement,  and  jointly 
contracted  with  the  vendors  to  build  (among  other 
things)  houses  on  it.  T.  and  W.  afterwards  bought  some 
timber  for  the  purpose  of  building  those  houses  of  K., 
who  was  not  aware  at  the  time  of  the  sale  that  J.  was 
in  any  way  connected  or  interested  in  the  houses. 
Having  subsequently  discovered  J.'s  position.  K. 
brought  an  action  against  the  three  to  recover  the  price 
of  the  timber. 

Keld,  per  Wightman,  J.,  that  J.  was,  under  the  dr- 
eumstances,  a  partner  with  W.  and  T.  in  the  transac- 
tion, and  therefore  liable  to  the  plaintiff. 

Per  Blackburn  and  Mellor,  JJ.,  that  J.  was  not  a 
parfiner  with  W.  and  T.,  and  was  therefore  not  liable  to 
the  plaintiff  for  the  price  of  the  timber. — JRlshaw  v. 
Jukes  Q.B.  690.— 8  L.  T.  N.  a  387. 

PART  OWNERS.— See  Shipping  ;  Negligence. 

Liability  for  negligence  between  each  other. — See 
Negligence,  16. 

PASSBNOBR  :— 

When  liable  to  pay  for  luggage.— See  Exoitrsion 
Train;  Toll& 


PATENT: — 

1.  Application  of  old  contrivance  to  cognate  purpose 
— ^ew  invention. — ^The  pneumatic  lever  (a  kind  of 
bellows)  was  used  before  1851  in  organs,  the  compen- 
sating valve  was  used  in  the  pedal  bellows  of  organs 
before  1851,  but  had  not  been  applied  to  the  pneu- 
matic lever.  In  1851  tiie  plaintiff  patented  the  appli- 
cation of  the  compensating  valve  to  the  pneumatic 
lever,  for  the  purpose  of  easing  the  working  of  the 
latter. 

Held,  that  this  was  not  such  a  new  invention  as 
was  capable  of  becoming  the  subject  of  a  patent— 
WUIU  V.  Davison.—l  N.  R.  234. 

2.  Estoppel — Arbitration. — In  an  action  for  infringe- 
ment of  a  patent,  the  defendant  pleaded  that  ^ne 
plaintiff  was  not  the  first  and  true  inventor,  and  the 
plaintiff  replied  that  after  the  commencement  of  a  suit 
in  Chancery  by  the  same  plaintiff  against  the  defendant 
for  infringement  of  the  same  patent,  the  matter  was 
referred  to  arbitration  by  consent,  and  the  arbitrator 
published  his  consent  to  the  effect  that  the  letters 
patent  were  not  illegal  and  void. 

Held,  that  the  finding  that  the  patent  was  not 
illegal  and  void  did  not  diow  an  estoppel. — Newall  v. 
EUiott  EX.  438.-9  Jur.  N.  S.  Ex.  359. 

3.  Eeidenee — Declaration  explaining  Act — Novelty 
— Public  order  and  sale  —  Proof  of — Inquiry  as  to 
acts  prior  to  patent,  and  statements  as  to  acts  subse- 
quent thereto. — ^In  an  action  on  a  patent,  the  novelty 
being  disputed,  and  it  being  proved  on  the  part  of  the 
defendant  that  a  person,  since  deceased,  had  used  a 
similar  process,  and  produced  and  sold  a  similar  article 
before  the  patent,  it  was  elicited  on  behalf  of  the 
plaintiff  on  cross-examination,  that  he  had  sold  a  small 
quantity  of  the  article  to  one  S.,  after  the  patent,  and 
S.  was  then  called  for  the  plaintiff  in  reply,  and  asked 
if  when  the  person  deceased  had  sold  him  ^e  article,  he 
had  not  said  that  it  was  a  new  thing;  this  was  received 
as  evidence  to  show  by  way  of  inference,  that  the  user 
prior  to  the  patent  oould  not  have  been  pubUo. 

Held,  that  as  the  inquiry  was  as  to  the  acts  of  the 
deceased  person  prior  to  the  patent,  and  the  statement 
received  related  to  an  act  subsequent  thereto— it  was 
improperly  received,  and  was  in  no  way  admissible  as 
evidence  on  the  issue. — Hyde  v.  Palmer,  Q.B.,  438— 
32  L.  T.  N.  S.  Q.  B.  126;  8  L.  T.  N.  S.  Q.  B.  823. 

4.  Novelty  in  result — Specification — Claifn  in  respect 
of  the  application  of  a  known  prooeu  to  produce  a 
known  article. — ^Tubular  boilers  for  horticultural 
buildings  had  formerly  been  cast  in  several  pieces. 
The  plaintiff  took  out  a  patent  for  an  improvement  in 
the  manufacture  of  **  cast  tubular  boilers  such  as  de 
scribed  "  by  casting  the  whole  "  in  one  piece,"  and  in 
an  action  for  infringement  the  jury  found  the  alleged 
invention  was  usefnl  to  the  public.  The  specification 
did  not  point  out  in  what  way  the  plaintiff's  boilers 
differed  from  boilers  previously  used,  or  any  improve- 
ment in  them. 

Held  (affirming  the  judgment  of  the  Common  Pleas), 
that  the  mere  casting  in  one  piece  an  article  pre- 
viously cast  in  several  pieces  is  not  the  subject  of  a 
patent— (?rf»M<^»  v.  Clarke,  CP.  118.  EX.  c.  787.-32 
L.  J.  N.  S.  C.  B.  8  ;  13  C.  B.  N.  S.  887  ;  9  Jur.  N.  S 
749  ;  7  L.  T.  N.  S.  C.  B.  361. 

5.  Specification —  Construction  of  explanation  or 
enlargement  of  complete  specification  by  a  reference  to 
the  provisional  specification — A  known  material  ap- 
plied  but  never  before  used  in  the  construction  of  a 
known  machine. — ^The  patentee  cannot  refer  to  the 
provisional  specification  to  explain  or  enlarge  the 
meaning  of  his  complete  specification. 

Quare,  whether  the  application  of  iron  as  a  sub- 
stitution for  timber  in  oonstruotion  of  floating  docks 
can  be  the  subject  of  a  patent. — Markeloon  y.  Kennie. 
—18  C.  B.  N.  S.  52. 
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PAYMENT.— See  Pmxcipal  and  Agent,  8. 

1.  Default  of. — See  Bill  op  Sale,  4. 

2.  Default  of  payment  of  instalments. — See  Bond. 

3.  Immediately  on  demand.^— See  Bill  of  Sals,  4. 

4.  By  a  joint  oontootor. — See  Limitations,  Statute 
OF,  3. 

5.  Votloe  of. — See  Noticb.,  12. 

6.  Settlement  in  aooount  equivalent  to. — See  In- 

SUItANCE,  HaJUNE,  12. 

7.  Of  wages  in  goods. — See  Masteb  and  Sebvant,  4. 

8.  Contract  for  sale  of  rice — DUpute  at  to  quality 
— Substituted  mode  of  payment — Deposit  fcith  stake- 
holders of  sum  in  dispute — Special  plea  of  payment, — 
In  an  action  for  the  prioe  of  goods  sold,  a  plea,  that 
there  being  a  dispute  as  to  the  quality  of  the  goods, 
and  the  amount  due  for  the  price,  it  was  agreed  be- 
tween the  parties  that  the  buyer,  the  defendant,  should 
pay  to  t^e  seller,  the  plaintiff,  the  amount  of  the  price 
claimed  less  the  sum  in  dispute,  and  should  deposit 
that  sum  in  tile  hands  of  a  third  party  as  stakeholder, 
until  such  dispute  should  be  adjusted,  and  that  he  had 
done  so,  and  was  ready  to  concur  in  an  adjustment. 

Held  good  on  demurrer. 

Quaere,  whether  it  was  necessary  to  arer  acceptance 
in  satisfaction  of  original  cause  of  action. — Paye  v. 
Meek,  Q.B.  23.-32  L.  J.  N.  S.  Q.  B.  4;  9  Jur.  N.  S. 
862;  7  L.  T.  N.  S.  Q.  B.  270. 

9.  Contract  —  Payment — London  hanker's  draft — 
Attorney — Costs. — In  support  of  a  plea  of  payment  it 
was  proyed  that  the  phuntiffs  attorney  wrote  to  the 
defendant  requesting  the  remlttanee  of  a  debt,  and 
13s.  4d.  for  the  attorney's  costs.  The  defendant  sent  a 
banker's  draft  for  the  amount  of  the  debt,  but  took  no 
notice  of  his  attorney's  charges.  The  attorney  kept 
the  draft.  The  jury  found  a  yetdict  for  the  defuidant 
on  the  plea. 

Held,  that  the  eTidenoe  was  sufficient  to  support  the 
ptea. — CMno  v.  Omlmm,  mx.  239.-32  L.  J.  K.  S.  Ex. 
9T;  7  L.  T.  N.  S.  Bx.  686. 

PAYMENT  INTO  COURT.— See  Intebpleadeb,  2. 

1.  Payment^  part. — ^Although  part-payment  to  in- 
dorsee by  drawer  is  in  general  no  answer  to  an  action  by 
indorsee  against  acceptor  for  the  whole  sum,  yet  in  the 
cape  of  an  aooommodation  bill  (or  if  not  such)  where 
the  state  of  aoeounts  between  the  acceptor  and  drawer 
is  such  that  the  latter  is  really  the  debtor  of  the 
former,  such  payment  by  the  drawer  shall  be  taken  in 
reduction  of  damages,  and  if  sufficient  money  be  paid 
into  court,  to  coyer  the  damages  so  reduced,  the 
defendant  shall  succeed. —  Qwk  v.  Lister,  c.P.  369. 

2.  Payment  into  Court. — ^The  defendant  in  an  action 
obtained  on  order  to  examine  witnesses  abroad  on 
paying  a  certain  sum  into  Court;  but  no  steps  were 
taken  after  paying  the  money  into  court ;  defendant 
afterwards  became  bankupt.  The  plaintiff  obtained  a 
verdict  for  more  than  was  paid  into  court. 

Held,  that  he  was  entitled  as  against  the  assignee 
to  have  the  money  paid  out  of  court  to  him. — Murray 
T.  Arnold,  Q.B.  147. 

3.  Payment  of  money  out  of  court  to  one  of  the 
parties* — See  Intebpleadsb,  2. 

PAUPfSL — See  POOB;  Ebgistbation  Law,  3. 

PERCOLATION  OP  WATER.— See  Wateb-coubse. 

PERFORMANCE  OP  CONTRACT  :— 

Where  it  becomes  impossible. — See  Contbact,  11. 

PERJURY. — See  Gebtioeabi,  2  ;  Cbdunal  Law,  ID. 

1.  Under  the  vexatious  indictments  Act,  22  &  23 
YietL  0.  17^  the  Jodge^  before  whom  an  action  has  been 
tried,  has  jurisdiction,  after  his  trial,  without  summons 
or'affldttfit^togire  hia  ooateat,  in  writing,  to  aprosecu-: 
tion  fScsr  perjury  oommittod  on  faok  tridL — Th0  ijueeni 
T.  Brmj^  QJ9*  7v     '  .    .        . 

2.  A  single  woman  obtained  judgment  agiifaafl  dafen-t 


dant  in  the  County  Court  and  afterwards  marxied»  aad 
in  her  maiden  name  took  out  a  judgment  summons 
against  him  in  another  district.  On  the  hearing'  the 
judge  inserted  the  husband's  name,  and  the  defendant 
was  afterwards  convicted  of  perjnzy  for  the  evidence 
then  given. 

Held  that  he  was  improperly  oonvioted. — See 
Cbihinal  Law,  19. 

PERMANENT  SICKNESS.— See  PooB,  9;  SiccNEafi. 

PETITION  OF  RIGHT  :— 

1.  Plcadiny'-Practire—2S  ^  24  Viet.,  e.  23.— To  a 
petition  of  right,  under  23  &  24  Vict  c.  34,  the 
Crown  pleaded  and  demurred  without  leave  for  that 
purpose. 

Held,  the  Crown  had  a  right  to  do  so,  notwith- 
standing the  previsioauft  of  the  statute  23  ft  24  Tiefc.,  c 
34,  ss.  7,  ^.—Tbhin  yi  The  Queen,  aP.  701,  915. — 8  I*.  T. 
N.  &  392. 

2.  Bevenue  from  sale  of  spirits  in  Ireland — PeHtion 
of  Right — Spirit  ffrocer*s  licence — Statutes  iwtponny 
taxes,  rules  for  oonstmction  of — 6  Gee.  4,  e,  81,  #.  2 — 
6  1-7  WiU.  4,  e.  38,  #.  a— On  the  29th  of  May,  1842, 
the  suppliant,  being  a  grocer  in  Ireland,  implied  to  the 
excise  officer  for  a  Uoenoe  to  retail  spirits,  under  6  &  7 
WilL  4,  0.  38,  s.  3,  and  was  charged  the  higher  rate  of 
duty  imposed  upon  retail  spirit  licencea  by  the  2nd 
section  and  schedule  of  6  Qeo.  4,  o.  81. 

Held  (upon  demurrer  in  a  petition  of  right,  reversing 
the  judgment  of  the  Queen's  Bench,  and  at  variance 
with  the  deeiaion  of  the  Exchequer  Chamber  in  Ireland, 
in  JHekson  v.  Pape,  7  Ir.  Lam  Bep.  107),  that  the 
higher  rate  of  du^  was  rightly  ehacged. 

Quaere,  whethn  the  oomplaint  of  the  suppliant  vras 
properly  the  subject  of  a  petition  of  right. 

Principles  for  the  construction  of  statutes  imposing 
tasea  enunciated. — Jley.  v.  Bickson,  ex.  o.  919. — 8  L. 
T.  N.  a  678. 

3.  Practice^Petiticn  of  L'iylU^Common  Law  Pro- 
cedure Act — Error — Xotice  to  assign  error. — ^Under  the 
Petition  of  Right  Act,  which  incoiporatea  so  far  as 
i^plioable  the  provisions  of  the  Common  Law  Pro- 
cedure Act,  the  suppliant  may  g^ve  notice  to  the  Grown 
to  assign  errors,  in  order  to  plead  thereto  matter  of 
faot  in  bar,  without  stating  what  matter  of  fact  he 
intends  to  plead ;  and  unless  it  appears  plainly  that 
his  object  is  not  bond  fide,  and  is  only  for  delaj,  the 
notice  will  not  be  set  aside  on  affidavit  that  there  ia  no 
matter  of  fact  which  can  really  be  pleaded  in  har  of 
error. — Dixon  v.  The  Queen,  Q.B.  68. — Notsi.  Diahtos^  v. 
Qmn-,  8L.T.  N.  a578. 

4.  Secretary  of  State,  duty  of,  in  presenHnf  petition 
.   of  Bight  to  the  Sovereign — Privilege  of  Secretary  of 

State  from  ewaminatien — Touching  adtiee  submitted 
to  the  Sovereign, — Irwin  v.  Grey,  Sir  Gemye. — 1  N. 
R.237. 

PETTY  SESSIONS:— 

Jurisdiction  to  convict  for  an  offence  under  the 
Public  Health  Act  in  petty  sessional  division  in  which 
the  offence  is  committed. — See  Justices,  42. 

PHOTOGRAPH.— See  Copybioht,  1. 

PHYSICIAN.— See LiBEL;  Medical  Act;  HoMOUPATHir. 

PIGEONS  :— 

24:  4*  25  Vict  0.  96,  s.2S^UnUf9ftUiykUUng pigeons 
— Bon&  fide  heUrfof  ri^At— The  provlrion  ef  24  ft  25 
Vidi,  e.  96,  s.  23,  which  imposes  a  penally  upon  any 
one  who  shall  "  unlawfully  and  wilfully  kill,  wound, 
or  take  a  house-dove  or  pigeon  under  such  droum- 
stances  as  shall  not  amount  to  larceny  at  common  law,^ 
does  not  apply  to  a  case  where  tiie  killinif,  though  nn> 
lawful,  was  done  by  the  party  for  the  protection  of  hia 
own  property,  and  under  the  bona  fide-  baliet  ttet  *  he 

'    wee  acting  in.  the  exercise  of  a  )egal  ^ng^Af^Taylor 
Appt.,  V.  Neivman,  Bespt.,  q.b.  ^52.-^3  I^T,  Jf.  a  420 
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J*IFES.— See  Eats,  7,  23. 

Management  of. — See  NEQiiiaBMCB,  17. 


:*AINTIFP:— 

Order  of  judge  for  residence  of ;  disobedience  of ; 
attaoluBent. — See  Attachment  ;  Pbactice,  7. 

lEADING. — See  Akbitration,  6;  Assault,  6;  Avbb- 

AOB  BaNKBUPTCY,  13;   BiLLS    OF    EXCHANGE,  14,'  17 

Oaxls;  Contract,  14;  Criminal  I^aw,  6;  Custom,  3 
Guarantee,  1;  Joint  Stock  Company,  2;  Libel,  1 
Pbtitioh  of  Eight,  1;  PractioEj  33,  14;  Indict- 
ment. 

1 .  Ihrlaration — Action/or  rewt —  Venue — Heriotg.  — 
First  ooont  oa  demise  bj  lessor  against  assignee  of 
lessee,  in  respect  of  promises  situate  in  Piooadilly,  in 
the  county  of  Middlesex.  Second  count  for  use  and 
occupation. 

Held,  on  demurrer,  that  first  count  was  bad. — Clayton 
▼.  Bett,  as.  888.-8  L.  T.  N.  S.  602. 

2.  Declaration  —  Building    contract  —  Architect's 
certificate  —  **  Collunon,'* — The  declaration  set  out  a 
building  contract,  by  which  certain  work  was  to  be 
done  to  the  satisfaction  of  the   defendant  and  his 
architect,  and  no  payment  was  to  be  due  unless  on 
production  of  the  arohitect's  certificate.     It  averred 
due    performanoe  of  the    work;   that    part    of    the 
sum   due   under  the  contract  had  been  paid ;   that 
though  the  plaintiff  had  done  all  things  to  entitle 
him    to   the   architect's  certificate,  and   though    he 
had    completed  the  work  to  the  satisfaction  of   the 
said  architect,  and  though   the  defendant  and  his 
architect  had  full  knowledge  that  the  plaintiff  was 
entitled  to  be  paid  a  large  sum,  yet  the  architect  neg- 
lected to  estimate  the  value  of  the  work,  and  to  certify 
**  in  collusion  with  the  defendant,  and  by  his  prooure- 
ment,**  whereby  the  plaintiff  was  unable  to  obtain 
payment  of  the  balance. 

Held,  on  demurrer,  l^t  the  dechttatlon  was  good, 
Batterhury  v.  Vy$e^  EX.  891. — 9  Jur.  N.  S.  764  ;  32  L. 
J.  N.  a  Bx.  177  ;  8  L.  T.  N.  S.  288. 

3.  Declaration — Libel — Held,  on  demurrer  to  a  plea 
traversing  an  allegation  in  the  declaration,  that  it  was 
considered  by  the  body  of  medical  practitioners,  that 
it  was  improper  and  disgraceful  to  meet  in  medical 
consultation,  medical  practitioners  professing  to  practise 
homoaopathy,  that  the  declaration  disclosed  no  cause  of 
action,  and  was  therefore  bad. — Clay  v.  Boberts,  q.b.  649. 

4.  Declaration — Lien — Tender — Beasonable  eum, — 
The  declaration  alleged  that  the  defendants  agreed 
to  repair  a  ship  for  the  i^aintiff  "fbr  a  reasonable 
and  proper  price  in  that  bc^ialf ,  to  be  charged  by  them 
to  the  plaiiatiff,^  and  to  re-deliver  the  ship  when 
repaired  upon  payment  of  such  price;  that  the  plain- 
tiff was  ready  and  willing  to  pay  such  price,  but  the 
defendants  did  not  charge  a  reasonable  price,  and  re- 
fused to  re-deliver  the  ship  eawept  upon  payment  of 
an  exorbitant  and  mneasonable  sum,  and  daimed  dam- 
ages for  the  detention  of  Idle  ship. 

Held,  tiiat  upon  the  contract  as  alleged,  it  was  not 
necessary  that  the  plaintiff  should  aver  tender  of  a 
reasonable  sum. — Wateon  v.  Pearton,  EX.  702. — 9  Jur. 
N.  S.  Ex.  601;  8  L.  T.  N.  a  396. 

6.  Deelanttion — Joinder  of  eount» — OaM$e  of  action — 
WUneu — Pimrtiee  on  record, — ^The  Ist  count  of  a 
declaration  was  for  a  cause  of  action  in  which  the 
plaintiff  was  not  a  competent  witness.  The  2nd 
count  was  fbr  a  cause  of  aotioa  in  which  the  plaintiff 
was  a  competent  witness. 

Held,  that  the  two  oounta  could  not  be  joined  in  the 
same  deolamtion.— iStl^#  v.  Webgter,  sx.  598. 

6.  Declaraiion^DietineHon  between  eounte/or  goods 
hoTfaiined  amd  sold,  and  goods  sold  and  delivered. — 
If  goods  hate  actually  been  deUvered  by  a  venc|pr  to  a 
purchaser,  and  it  vppesm  that  the  delivery  waa  part 
of  the  oonsideration  for  payment,  a  count  for  goods 
bargained  and  sold  wiU  not  lie,  but  that  for  goods 


sold  and  delivexed  should  be  used. — Forbes  v.  Smith 
Q.Bv  574. 

7.  DeeUsratum^—Arrest  aftmt  deed  of  arrangement— 
Allegation  of  registration. — ^A  debtor  brought  an  action 
for  arrest  after  execution  of  a  deed  of  arrangement  by 
a  creditor  who  had  not  signed,  but  as  the  deelaration 
contained  no  allegation  that  the  deed  waa  registered 
before  action  brought, 

Held,  bad  on  demnrzer.—See  Bankruptcy,  17. 

8.  Flea — Demurrer — BaiUeay — Lands  Clauses  Cofi- 
solidativn  Act— Trespasses  4'  9  llct.  c,  16,  «#.  68,  121. 
— Declaration — 1st  count,  under  the  68th  section  of 
the  Lands  Clauses  Ccmsolidation  Aet,  for  the  amount 
of  oompeusation  and  costs. 

2ud  count— -Trespass  to  m  dwelHng^hoiise  and  p«e- 
mises  of  the  plaintiff. 

4th  count— That  the  plaintiff  was  posMssed  of  a 
dwdling^house  adjoining  a  certain  other  houae,  and 
waa  entitled  to  the  Bupp<nt  to  his  said  dwelling-house 
of  such  other  house.  That  the  defendant  wvoogf  uUy 
^toprived  the  plaintiff  of  the  support  oi  such  other 
hoube  by  negl^funtly  pulling  down  the  same. 

Flea  to  1st  count— 4lhat  i^aintiff  waa  a  tenant  kom 
year  to  year  only. 

Flea  to  2nd  count--that  the  deftedant  to^  poens- 
sion  of  the  said  house  with  the  consent  of  the  owner 
and  occupiers  thereof,  under  the  Lands  CUamm  Act, 
1846. 

Plea  to  the  4th  count— except  as  to  so  mueh  as 
charges  negligence— 4hat  the  piemisss  were  delineated 
on  plans,  ftc.,  and  that  it  was  neosssary  to  pull  down 
the  same  for  the  purpose  of  these  worlcs,  whereby  the 
plaintifTs  messuage  feU  down. 

Held,  on  demurrer,  that  these  pleas  were  good. — 
Xnapp  T.  The  London,  Chatham,  and  Dover  Baikoay 
Qm^My,  EX.  890.— 9  Jur.  N.  a  671;  S  L.  T.  N.  a  641. 

9.  Plea—AssaulL  —  To  assault  and  false  imprison- 
ment, defendant  pleaded  except  as  to  the  latter, 
that  the  trespasses  were  committed  out  of  the  jurisdio- 
tion  at  Naples,  where  plaintiff  and  defendant  resided, 
and  tiiat  prooeedingB  were  taken  by  the  plaintiff  ac- 
cording to  the  penal  procedure  laws  of  that  country, 
and  that  the  defendant  was  not  liable  to  be  sued  there 
by  the  plaintiff  in  any  dvil  proceedings  for  damages 
for  tlie  alleged  trespasses,  except  those  taken  under 
the  laws  aforesaid,  and  which  were  still  pending. 

2nd,  a  similar  plea,  and  that  according  to  the  laws 
of  the  country  the  defendant  was  not  liable  to  be  sued 
by  the  plaintiff,  and  that  he  could  not  recc  ver  damages 
in  a  dvH  action  for  the  trespasses  until  the  defendant 
had  been  condemne<.^  and  found  guilty,  and  proceedings 
were  still  pending. 

3rd,  To  the  imprisonment  alleging  that  1^  the 
laws  of  the  country  the  defendant  was  liable  to  certain 
penal  prooeedingB  for  the  imprisonment  if  not  autho- 
rised by  the  law  of  the  country,  and  that  l^  the  Uiw 
of  tiiat  oountiy,  no  civil  or  other  proceedings  could  be 
maintained  to  recover  damages  until  after  the  defen- 
dant had  been  condemned  and  fbund  guillgr,  and  that 
no  such  proceeding  had  been  instituted 

Held,  no  answer  to  the  action  fat  that  it  waa  oousIe- 
tent  with  the  first  plea^  that  by^  the  proceedtogs  there 
mentiotted,  compensation  in  damages  was  veooverablei 
and  that  the  others  were  pleas  of  matter  of  procedure 
only,  by  showing  the  neeeadiy  of  taking  criminal  pro- 
ceedings before  the  eMl  rmedy,  admitted  to  exist, 
oottld  be  adopted.— See  AsBAUiff » 6, 

10.  Fka  —  Banhntptey  of  d^fenddmt  tft^r  aoHon 
brought— Judgmene^Cksu.'^Bbmmrd  v.  Brim^  T  L.  T. 

ir.  a638. 

11.  Plea*  CoBspoilliton  Paed—Jia  BAmanrrar,  13, 
17,13. 

12.  Pleaof  oustom  to^hold  honevaees: — See  HoBss- 

13.  Plea — Bgwitable  dtfenee.^-'Whi^m  a  prumissory 
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note  had  been  gWea  for  an  old  debt  on  an  agreement 
or  nnderstanding  that  payment  should  not  be  required 
without  ample  notioe,  and  nearly  four  months'  notioe 
was  giren,  but  a  month  before  the  expiration  of  that 
time  the  action  was  brought. 

Held,  that  there  was  no  defence  on  either  legal  or 
equitable  grounds,  the  plea  showing  no  consideration, 
so  that  the  agreement  could  not  be  enforced  in  equity, 
and  as  an  agreement  to  suspend  the  right  of  action  if 
enforced  at  law  would  destroy  the  right  of  action,  equity 
would  not  interfere  to  give  it  that  effect. — Otvent  v, 
Pizey,  Q.B.  21. 

14.  Plea — Tre%paM — Leave  and  licence — Equitable 
defence. — ^To  a  declaration  in  trespass,  and  for  breaking 
open  agate  and  lock,  the  defendant  pleaded  as  an  equit- 
able defence  that  disputes  having  arisen  between  the 
plaintiff  and  the  defendant  and  other  persons  about  a 
right  of  way,  an  agreement  in  writing  was  entered  into 
between  the  plaintiff  and  the  defendant,  and  the  said 
other  persons,  that  without  prejudice  on  either  side 
to  the  question  of  right  of  way  over  the  loeui  in  quo 
should  remain  open  for  the  passage  of  the  defendant 
and  the  said  other  persons  until  the  plaintiff's  solicitor 
and  the  defendant  should  ccnne  to  a  definite  under- 
standing as  to  the  course  to  be  pursued  in  deciding  the 
question  in  dispute ;  that  all  things  happened  neces- 
sary, &o. ;  and  that  the  alleged  trespasses  were  com- 
mitted in  the  use  by  the  defendant  of  the  said  way, 
because  the  said  gate  had  been  wrongfully,  and  con- 
trary to  the  said  agreement,  placed  across  it. 

Held,  first,  that  the  plea  did  not  amount  to  a  plea  of 
leave  and  licence  at  common  law,  as  the  looking  of  the 
gate  was  a  revocation  of  the  licence  to  use  the  way ; 
secondly,  that  it  was  not  good  as  an  equitable  plea,  Uie 
ciroumstances  disclosed  not  beiug  such  as  would  in 
equity  entitle  the  defendant  to  have  the  plaintiff  re- 
strained by  an  unconditional  injunction  from  prosecu- 
ting the  action. — Hyde  v.  Graham^  ex.  119. — 32  L.  J. 
N.  S.  Ex.  27  ;  7  L.  T.N.  S.  Ex.  663. 

1 5.  Plea, — In  an  action  for  calls  in  a  Joint  Stock  Bank- 
ing Ck>mpany,  the  defendant  pleaded  that  the  proposed 
capital  was  to  be  £30,000  in  6,000  shares  of  £5  each; 
that  defendant  accepted  the  shares  on  the  faith  that 
such  statement  was  true  ;  that  he  never  agreed  to  be  a 
shareholder  in  a  company  whose  capital  and  shares  were 
of  less  amount ;  that  the  intended  capital  never  was  or 
could  be  raiaed,  and  that  the  number  of  shares  never 
were  subscribed  for,  but  only  less  than  half,  and  that 
the  company  in  which  the  defendant  accepted  shares 
was  never  formed,  and  that  the  defendant  never  con- 
sented that  the  company  should  commence  business  with 
such  a  capitaL 

Held,  bad. — See  Joint  Stock  Company,  2. 

16.  Plea — Ettoppel — Award. — ^The  plaintiff  had  filed 
a  bill  in  Chancery  against  the  defendants  for  infringe- 
ment of  a  patent.  By  an  agreement  between  the  parties, 
not  under  aeal,  the  matter  was  referred  to  an  arbi- 
trator, who  by  his  award  found  '^thab  the  letters 
patent  were  not  illegal  or  void."  In  an  action  between 
the  same  parties  for  another  infringement  of  the  same 
patent. 

Held,  that  the  defendants  were  not  estopped  by  the 
award  from  pleading  specific  matters,  which  would 
have  the  effect  of  rendering  the  patent  Ulegal  and  void, 
though  such  matters  had  been  relied  upon  by  them 
before  the  arbitrator.— iV^iPoZ;  v.  EUioUy  ex.  438. 

17.  Plea  —  Ntil  Tiel  Beeard — Judgment — Colonial 
court.  Defendant  pleaded  Nul  Tiel  Record  to  an  action 
on  judgment  of  a  Colonial  court. 

Held,  Xa/L—PhUpoU  v.  AdatM.-^l  H.  &  N.  888. 

18.  Plea —  Contract — Non-perfomuince  by  plaintiff 
pleaded  as  an  ettcuse/or  nonrpefformanee  by  drfendant. — 
Declaration — ^that  plaintiff  agreed  to  sell,  and  defendant 
agreed  to  .buy,  as  many  cargoes  of  coids  of  a  certain 
quality  as  one  vessel  plying  between  Sunderland  and 
London  could  fetch  in  nine  months;  but  that  during 


the  said  nine  months  defendant  neglected  and  refused 
to  fetch  and  accept  divers  of  the  said  cargoes,  and  to 
perform  his  contract  any  more. 

Pleas  (3) — that,  before  any  breach  by  defendant, 
plaintiffs  broke  their  contract  by  shipping  gas  coal, 
which  was  very  inferior  to  the  agreed  quality,  as  the 
plaintiffs  well  knew,  wherefore  the  defendant  refused 
to  accept  any  more. 

(4)  That,  before  any  breach  by  defendant,  the  plain- 
USa  broke  their  contract  by  detaining  the  defendant's 
vessel  an  undue  and  unreasonable  length  of  time,  and 
far  beyond  the  time  prescribed  by  the  contract,  where- 
fore the  defendant  refused  to  accept  any  more. 

Held  (on  demurrer),  that  the  pleas  were  bad. 

Hoare  V.  Itennie,  8  W.  R.  80,  6  H.  &  N.  19,  com- 
mented on. — Jonaaohn  v.  Young,  q.b.  962. 

19.  Plea  special  of  payment — See  Payment,  8. 

20.  Plea  of  revocation  of  a  guarantee. — See  GuAS- 

ANTEB,  6. 

21.  Plea  —  Revocation  of  reference.-'^  Plaintiff,  by 
deed,  agreed  with  defendant  to  empty  a  mill  pod, 
at  so  much  per  yard  for  the  mud  removed,  to  be 
ascertained  by  N.,  to  whom  any  dispute  should  be 
referred.  Disputes  arising,  the  matter  was  referred  to 
K.,  who  made  his  award  as  to  the  measurement  and 
other  matters  in  dispute. 

Held,  in  an  action  on  the  award,  that  though  the 
agreement  as  to  the  measurement  by  K.  was  irrevo- 
cable, yet,  that  a  plea  that  before  award  made,  defendant 
revoked  reference  to  arbitration,  was  good,  and  that  as 
the  agreement  contained  no  expresss  stipulation  that 
the  reference  should  be  made  a  rule  of  court,  it  was 
not  made  irrevocable  by  the  C.  L.  P.  A.,  1864. — See 
Arbitration,  6. 

22.  Plea  —  Set-off-—  Local  Board  of  Health.^  The 
plaintiffs  were  bankers;  the  defendants  kept  the  account 
of  the  corporation  there,  they  also  kept  another  account 
there  in  their  capncity  of  the  Local  Board  of  Health, 
separate  from  the  former,  and  cheques  were  drawn 
upon  each  account  separately.  When  the  plaintiffs* 
bank  stopped  payment,  there  was  due  to  the  defendants 
nearly  £5,000  on  account  of  the  affairs  of  the  corpora- 
tion; whilst  on  the  other  account  there  was  due  to  the 
plaintiffs  about  the  same  sum. 

Held,  that  the  defendants  were  entitled  to  set-off 
one  account  against  the  other.    The  Cori>oration  of 
Preston  is  the  same  person  who  owes  the  money  and 
to  whom  the  money  is  owing. — Pedder  v.  Corporation 
of  Preston,  9  Jur.  N.  S.  C.  P.  497. 

23.  Replication — Set-off — replication  to,  that  plaintiff 
M  suing  as  trustee  for  the  assignee  of  the  debt. — ^The 
plaintiff  sued  for  £45  balance  due  upon  a  binding  agree- 
ment. The  defendant  pleaded  as  a  set-off  a  judgment 
for  £40  2s.,  obtained  by  him  in  an  action  against  the 
plaintiff.  To  which  plaintiff  replied  that  before  the 
recovery  of  the  judgment,  he  for  a  good  consideration 
assigned  the  debt  of  £45  to  J.  S.,  and  that  the  defen- 
dant had  notice  before  the  recovery  of  the  judgment, 
and  that  plaintiff  was  suing  as  trustee  for  J.  S. 

Held  bad,  as  it  was  no  legal  answer  to  the  plea. — 
Watkins  y.  Clarh,  12  C.  B.  N.  S.  277. 

24.  Replication— Salnum  Fishery  Act,  1861,  «.  II, 
33. — ^Any  person  is  justified  in  taking  possession  of  and 
destroying  fixed  engines  used  for  catching  salmon  in 
contravention  of  the  11th  section  of  the  Salmon 
Fishery  Act,  1861,  whether  he  have  or  have  not  the 
authority  of  a  properly  constituted  conservator  for  the 
county  wherein  such  engfines  were  destroyed  ;  «nd» 
therefore,  where  to  a  plea,  justifying  such  acta  onder 
the  authority  of  a  conservator  of  a  river,  the  plaintiff 
replied  that  the  said  conservator  was  appointed  by  the 
justices  of  the  county  of  D.,  and  that  the  fixed  engines 
were  situated  in  the  county  of  C.  (the'  river  at  the 
point  in  question  dividing  the  two  counties). 

Held,  that  the  replication  was  no  answer  to  the 
pletk.—Williams  y.  Blackwall,  ex.  621.— 9  Jur.  N.  a 
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679 ;  32  L.  J.  N.  S.  Bx.  174;  M.  C.  1G4;  L.  T.  N.  S. 
252. 

26.  Replication  —  Infancy  —  Fra%idulent  repraentO' 
ticn — Jlcplication  on  Equitable  grounds. — ^To  a  plea  of 
infancy  that  the  defendant  fraudulently  contracted  the 
debt  by  means  of  a  false  and  fraudulent  representation 
that  he  was  of  full  age  is  bad  for  departure,  and 
nothing  warranted  by  the  Common  Law  Procedure  Act, 
1 854.— i>tf  Roo  V.  Foster,  12  C.  B.  N.  S.  272. 

26.  Replication,  equitable  —  Contradicting  declara- 
tion.— ^The  declaration  was  founded  on  a  deed  under 
seal  between  the  plaintiffs  and  defendants  (public  com- 
panies), by  which  plaintiffs  agreed  to  build  two  ships 
for  defendants,  for  a  certain  sum  each.  Provided,  that 
if  at  any  time  during  the  building,  &c.,  any  alterations 
whatsoever  in  the  building,  construction,  or  fitting  of 
either  of  the  said  vessels,  should  be  directed  to  be  made 
by  the  surveyor,  &c.,  on  the  part  of  the  defendants,  the 
same  should  not  be  made  by  the  defendants,  unless  on 
the  authority  of  a  letter  signed  by  defendants'  solicitor, 
stating  that  the  court  of  directors  ordered  such  altera- 
tions to  be  made,  &c.,  and  that  no  such  alterations 
should  in  any  other  respect  affect  the  provisions  of  the 
contract.  That  defendants  required  divers  alterations 
and  extra  works.  That  plaintiffs  made  all  the  altera- 
tions, &c.,  required,  and  did  all  the  extra  works,  and 
the  defendants  discharged  them  from  the  stipulation 
in  the  agreement,  that  such  alterations  should  not  be 
so  made  unless  on  the  authority  of  a  letter  signed  by 
the  secretary  of  the  defendants'  company,  stating,  &c., 
in  the  words  of  the  proviso  in  the  agreement,  that  the 
alterations  amounted  to  a  certain  sum,  and  defendants 
refused  to  pay. 

Plea,  that  there  was  no  contract  between  the  plaintiffs 
and  defendants  relating  to  the  alterations,  but  that  in 
the  declaration  mentioned,  and  that  the  alleged  dis- 
charge was  not  a  discharge  by  deed.  Replication  on 
equitable  grounds,  that  after  the  making  of  the  deed 
the  defendants,  by  parol  and  without  any  letter,  signed, 
ice.,  according  to  the  stipulations  of  the  agreement,  re- 
quired the  plaintiffs  to  make  the  alterations,  and  the 
plaintiffs,  at  the  request,  and  by  the  authority,  of  the 
defendants,  made  the  alterations,  and  that  defendants 
took  the  vessels,  and  kept  and  enjoyed  the  benefits  of 
the  alterations,  and  by  reason  thereof  the  plaintiffs 
were  discharged  in  equity  by  the  defendants  from  the 
stipulations  in  the  declaration  mentioned;  and  that 
defendants  ought  not  in  equity  to  be  allowed  to  set  up 
the  want  of  a  discharge  by  deed,  &c. 

Held,  bod  on  demurrer,  as  it  contradicted  the  decla- 
ration, and  showed  only  an  equitable  right  (if  any),  to 
recover. — The  Thames  Iron  Works  and  Shipping  Com- 
pany V.  Royal  Mail  Steam  Packet  Company. — 13 
C.  B.  N.  S.  358,  877. 

PLUGS:— 

Water  management  of. — See  Negligence,  17. 

POACHING.— See  Justices,  19. 

POLICY. — See  Iksubance. 

1.  Assignment  of. — See  Insurance  Marine,  7. 

2.  Acceptance  of. — See  Insurance  Marine,  1. 

3.  Cancellation. — See  ib. 

4.  Execution  of. — See  ib. 

POLL:— 

Mode  of  taking  at  parish  meeting. — Sec  Rate,  16. 

POOR:— 

1 .  Appeal — Notice  —  Mistake — A  nicndmcn  t  —  Ap- 
plication to  enter  and  respite  —  Quiditional  order 
— Exercise  of  discretion. — On  an  appeal  against  an 
order  of  removal,  a  notice  of  appeal  having  been  given 
in  due  time,  but  to  the  wrong  sessions  (for  county  in- 
stead of  a  borough),  the  notice  was  amended  too  late 
for  the  next  sessions,  and  application  was  made  to 
enter  and  respite  the  appeal,  which  was  acceded  to  con- 
ditionally, on  the  Court,  at  the  next  session?^,  being  of  | 


opinion  that  the  notice  for  those  sessions  would  not  be 
too  late,  and  the  Court  at  such  sessions  held  that  it 
was,  and  refused  to  hear  the  appeaL 

Held,  that  it  was  discretionary  to  grant  the  applica- 
tion; and  that  there  had  not  been  a  declining  to  exer- 
cise a  discretion,  but  a  conditional  exercise  of  it,  which 
had  been  accepted  by  the  appellant,  and  a  mandamus 
to  the  sessions  to  hear  the  appeal  was  refused.— i2^^.  y. 
The  Recorder  of  Berwick,  q.b.  265.— -7  L.  T.  N.  S.  Q.  B. 
G70. 

2.  Appeal — Practice — Notice  cf  Appeal, — On  an 
appeal  against  an  order  of  removal,  a  letter  from 
the  overseers  of  the  appealing  parish  to  the  overseer  of 
the  other,  applying  for  a  copy  of  the  depositions  on 
which  the  order  had  been  made,  *^  as  it  is  intended  to 
appeal,"  was 

Held,  not  to  be  sufficient  notice  of  appeal,  nor  appli- 
cation for  depositions  under  11  &  12  Vict.  c.  81. — Reg. 
V.  St.  Alkmunds,  Derby,  q.B.  262.-9  Jur.  N.  S.744;  32 
L.  J.  N.  S.  M.  C.  99;  Q.  B.  178;  7  L.  T,  N.  S.  Q.  B. 
623. 

3.  Appeal  —  Notice  of  grounds  qf-— Signature  of — 
Lunatic  pauper — Settlement. — Reg.  v.  Cambridgeshire 
Union  {Ouardians^'-l  L.  T.  N.  S.  Q.  B.  675. 

4.  Appeal — Order  of  removal — Five  yeart^  resi- 
dence— 9  ^*  10  Vict.  0.  66 — Sickness  leading  to  per- 
moment  disabililty — Notice  of  appeal — 11  ^12  Vtot.  o. 
31 — Sending  hy  post — 14  4'  1^  ^^^'  ^'  ^^^' — ^l?on  an 
appeal  against  an  order  of  removal  on  five  years'  resi- 
dence, on  the  ground  that  the  justices  are  satisfied  that 
it  is  a  case  of  sickness  or  disease  likely  to  lead  to  per- 
manent disability,  the  sessions  cannot  go  into  evid^ce 
as  to  whether  there  is  such  disease,  and  the  order  on 
that  point  is  conclusive. 

Semble,  that  the  sending  of  notice  of  appeal  by 
letter  duly  posted  with  a  right  address,  under  14  &  15 
Vict.  c.  109,  is  conclusive,  and  that  if  it  is  set  up  that 
the  address  is  wrong,  evidence  must  be  offered  to  show 
that  it  is  so,  as  in  case  of  ambigfuity  to  show  that 
there  were,  in  fact,  different  parties  who  would  be 
understood  by  the  address  adopted,  and  that  therefore 
there  was  a  misdirection,  and  misdescription  likely  to 
mislead. — Reg.  v.  St.  Mary  and  St,  Andrews,  JVhittlesea, 
Q.B.  310.— 32  L.  J.  N.  S.  M.  C.  78;  Q.  B.  132;  7  L.  T. 
N.  S.  Q.  B.  676. 

6.  Order  of  removal — Residence  for  three  years — 
Irremovability— 24:  Sf  25  Vict.  c.  65,  *.  1. — ^Three  years' 
residence  in  any  part  of  an  Union  renders  a  pauper  irre- 
movable, although  the  whole  period  of  such  residence 
precede  the  25  of  March,  1862;  the  24  &  25  Vict.  c.  55, 
s.  1,  being  retrospective  in  both  its  clauses. — Reg.  v. 
The  inliabitants  of  Preston,  Q.B.  644. — Nom.  Preston  v. 
Blackburn.S2  L.  J,  N.  S.  M.  C.  180;  8  L.  T.  N.  S. 
274. 

6.  Removal  of  pauper — Order  —  Irrenufvability  — 
9  S'  10  Vict.  c.  66  t.  1  ;  24  ^  25  Vict.  o.  55— 1st  of 
August.  1861.^The  latter  Act  provides  that  after  the 
25th  of  March  next  the  period  of  three  years  shall  be 
substituted  for  five  years  specified  in  the  first  section 
of  the  former  Act,  which  provided  that  no  person 
should  be  removed  nor  should  any  warrant  be  granted 
for  removal  of  any  person  from  any  parish  in  which 
such  person  shall  have  resided  for  five  years  next 
before  the  application  for  the  warrant.  On  the  12th 
of  March,  1862,  an  order  of  removal  of  a  pauper  to  his 
place  of  settlement  was  made,  but  he  was  not  removed 
until  after  the  25th  of  March,  and  he  had  resided  more 
than  three  years  in  the  parish  which  obtained  the 
order. 

Held,  that  that  parish  was  not  entitled  to  an  order 
against  the  parish  of  settlement  under  i  8c  5  Will.  4, 
c.  76  s.  84,  for  the  cost  of  maintaining  the  pauper 
from  the  time  of  the  notice  of  chargeability. — Sajford 
Overseers  v.  Manchester  Overseers,  32  L.  J.  M.  0.  N.  S. 
107  ;  Q.  B.  128  ;  7  L.  T.  N.  8.  823. 

7.  Order  of  removal — Break  of  residence — 24  ^  25 
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Vict.  0,  55  8.  1. — ^An  order  of  seaaions  was  made  on 
tlie  Qth  of  August,  1855,  for  the  removal  of  a  paaper 
from  the  parish  of  A.  to  the  parish  of  B.  The  order 
was  duly  served  on  the  parish  of  B.,  but  the  pauper 
wa«i  not  removed  in  consequence  of  a  letter  from  the 
clerk  to  the  guardians  of  the  parish  of  B.,  engaging 
on  their  part  to  give  the  pauper  weekly  relief  in  the 
parish  of  A-  The  pauper  was  consequently  relieved 
by  the  parish  of  A.  from  that  date  until  the  18th  of 
August,  1862,  when  a  second  order  of  removal  was  ob- 
tained. On  t^  Gth  of  August,  1855,  the  paui)er  had 
residud  more  than  three  and  less  than  five  years  in  the 
parish  of  A. 

Held,  that  the  above  facts  did  not  constitute  a  break 
in  the  residence  so  as  to  prevent  the  pauper  from 
having  become  irremoveable  under  the  provisions  of 
24  &  25  Vict.  c.  65,  s.  \,—Ileg,  v.  The  Inhabitants  of 
Hendon,  Q.B.  639  ;  8  L.  J.  N.  S.   276. 

8.  Break  of  residence — Absence  under  a  contract 
for  a  limited  time — Order  of  rcTnoral. — The  pauper 
went  to  Cuba  under  a  contract  of  service  for  three 
years,  leaving  his  wife  and  family  resident  in 
the  parish  of  W.  At  the  end  of  two  years  and 
a^half  he  returned  to  his  wife  and  family  in  the 
parish  of  W.,  and  resided  with  them  until  the  order 
of  removal  was  made.  His  wife  and  family  at  the 
time  of  the  order  of  removal,  had  resided  more  than 
five  years  in  the  parish  of  W.,  in  a  house  provided  for 
them  by  the  pauper,  and  the  pauper  had  resided  there 
with  them  except  during  the  above-mentioned  period 
of  his  service  in  Cuba. 

Held,  that  the  above  facts  constituted  a  break  in  the 
residence,  and  that  the  pauper  and  his  family  had  not 
acquired  a  stattts  of  irremovability  in  the  parish  of 
W. — The  Churchwardens  of  Wellington  v.  The  Church- 
wardens  of  Whiteehurch,  Q.B.  828. — 8  L.  T.  N.  S.  466. 

9.  Permanent  sichncss  —  Appeal  —  9^10  Vict,  c, 
€6,  s.  4. — Where  an  order  of  removal  states  that 
the  justices  are  satisfied  that  the  sickness  will 
produce  permanent  disability,  the  appellants  cannot 
dispute  the  fact,  and  the  sessions  have  no  power  to  en- 
tertain an  appeal  raising  such  an  issue. — Reg.  v.  St. 
Mary  and  St.  Andrew,  Whittlesey.^7  L.  T.  N.  S.  Q.  B. 
676. 

10.  Lunatic  pauper — Scotch  or  Irish  pauper  without 
English  settlement — Removal — lauiatio  Paupers  Act, 
16  4"  17  Vict  c.  97ScQtch  and  IrUh  Paupers  Re- 
moral  Act,  8  ^*  9  Vict.  c.  117. — Under  the  Lunatic 
Paupers  Act,  16  &  17  Vict.  c.  97,  the  lunatic  wife  of  a 
Scotch  (or  Irish)  pauper,  who  has  no  settlement  in 
England,  may  be  removed  to  a  lunatic  asylxun  of  the 
oounty  in  which  he  is  relievable,  and  the  expenses  of 
her  support  there  will  be  chargeable  to  the  county. — 
Somerset  Clerk  of  the  Peace  v.  Shipliam  Parish,  Q.B. 
283.-32  L.  J.  N.  S.  M.  C.  83;  Q.  B.  128;  7  L.  T.  N.  S. 
Q.  B.  673. 

11.  Lunatic  pamper  —  Irish  parents  settlement. — 
Under  the  Lunatic  A^lum  Act»  16  &  17  Vict.  c.  97,  a 
lunatic  pauper,  above  twenty-one,  bom  in  England,  of 
Irish  parents,  neither  of  whom  had  any  aeoertained 
settlement  there,  and  were  not  ohargeaUe,  having  been 
removed  into  a  Innatio  aaiyltun,  the  justices  made  an 
order  charging  the  expense  of  his  maintenance  to  the 
parish  in  which  he  was  iK^m. 

Held,  that  they  wese  right— -iZer^.  v.  The  Parish  qf 
JiewchurcK  Q3.  24.-3  B.  &  S.  107;  32  L.  J.  N.  a 
M.  0. 19;  9  Jnr.  N.  &  636;  7  L.  T.  N.  &  Q.  B.  271. 

12.  Lunatic,  maintenance  of — Settlement — Husband 
^kd  feife — Where  living  apart — Husband  irremovable. 
— A  pauper  ltuMitio»  a  wiarrifid  womasa,  whose  husband 
-m^  living  apart  tsm^  her  in  another  parish  where  he 
waf  iroiwnrabU»  waa  tent  to  a  Innatio  a^jrlwa. 

Held,  that  ike  Inna^  was  to  be  mahitainfld  by  the 
union  in  which  wai  nlnate  tha  Pir^sh  of  tha  husband's 
■ffelfevnent^  tb«|i4^iiig  tbo  wife*%  and  not  by  the  parish 
where  he  had  acquired  the  status  of  irremovability.— 


Reg.  V.  Tlie  Guardians  of  the  East  Retford  Union,  ^ji. 
25.-32  L.  J.  M.  S.  C.  11  .—Retford  East  Union  t. 
Strand  Union.— -^  B.  &  S.  122. 


13.  Lunatic  pauper — Expense  of  mainiainrng 
wife — Effect  of  her  residence  in  an  asylum  on  husband's 
status— 9  ^  10  Tict.  c.  66,*.  1—16  <J- 17  r«^.  c,  97. — 
In  calculating  the  number  of  years  necessaiy  to  confer 
on  the  husband  of  a  kmatip  wife  the  status  of  irze- 
movability  in  a  given  parish,  the  period  during  whioh 
she  has  been  maintained  in  the  eounty  lunatic  aejlum 
at  the  expense  of  that  parish  must  be  deducted,  tsos^ 
maintenance  being  ^  relief  to  the  husband  "  within 
the  meaning  of  9  &  10  Vict.  c.  66,  s.  1. — Beg.  t.  The 
Churchnarderu  of  St.  George's,  Bloom^mry,  Q.B.  $01. 

14.  Lunatic  —  Expenses  qf  maintsuanee — 24  f  26 
}^ct.  e.  55,  s.  6. — ^An  order  bearing  date  the  24tli 
of  March,  1863,  dicected  to  the  guardians  of  the  poor 
of  the  D.  union  to  pay  ^  lor  and  on  account  of  the 
parish  of  C."  the  expenses  incurred  in  respect  of  tJhe 
examination  of  a  pauper  lunatic,  who  was  legaUj 
settled  in  the  said  parish,  and  ol  her  removal  to  and 
maintenance  in  that  a^lum  up  to  the  date  of  the 
order,  and  also  a  weekly  sum  in  respeot  of  her  futoxe 
maintenance  therein. 

By  24  Sc  25  Vict.  o.  56,  s.  6,  it  is  enacted  that  the 
expense  of  the  examination  of  a  lunatic  panpar,  and 
of  his  removal  to  or  maintenance  in  an  a^lum,  who 
would,  imder  16  ic  17  Vict.  c.  97,  be  charflnsable  to  a 
parish  in  an  union,  shall,  after  the  26th  of  March,  1863, 
be  borne  by  the  common  fund  of  the  union  compziBing^ 
that  parish. 

Held,  that  the  order  was  rightly  made. 

Quare,  per  Curiam,  as  to  the  effect  of  suoh  an  ovdar 
upon  the  expenses  incurred  after  t^  26tli  of  Maioh, 
1868. — Droitwitch  Union,  App.,  v.  Woroestsr  Unms, 
Resp,  Q.B.  663.-8  L.  T.  N.  S.  Q.  B.  276. 

15.  Settlement  by  apprentice — Of  bo^s  undsr  a  isss^l 
Act,  1  Geo.  2,  c.  d»7.— Certain  vavenuea  wees  by  the 
1  Geo.  2,  c.  XX.,  vested  in  the  guardians  of  tito  poor.  In 
trust  for  the  maintenanoe  and  employment  of  ^  poor 
of  the  city  of  C,  and  it  was  enacted  that  the  guardians 
should  give  bond  under  their  OOTunon  seal  for  theaa- 
selves  and  their  suooeasors  for  evar,  theieafter  to  pro- 
Tide  for,  dothe,  and  maintain  sixteen  poor  boys  of  the 
saidoity,  to  be  called  Blue  Ck>at  Boys,  and  amongit 
other  things  to  put  them  and  any  of  them  out  ap- 
prentices, after  they  and  any  of  them  totprnMrtij 
should  have  attained  their  respective  ages  of  thirteen 
years,  and  before  their  ages  of  fifteen,  ko. 

Held,  that  the  guardians  had  no  authorify  to  ap- 
prentice the  boys  against  their  will,  and  after  tbif 
were  fifteen  years  old,  and  that  an  indenture  appren- 
ticing a  boy  after  seventeen,  who  did  not  eseoute  the 
instrument,  was  invalid,  and  that  a  service  undar  it 
conferred  no  setUement.  —  Rochester  St*  NiekoULS 
Churchwardens,  Apps.,  v.  St.  Botolph  without  Bishop- 
gate  Churchwardens,  Resps.,  12  0.  B.  N.  8.  646;  9  Jur. 
N.  S.  C.  P.  101. 

16.  Settlement  —  ApprwHssship  ~  InkaHMiom — 
Residence  in  several  parishes. — On  the  29th  ef  Sep- 
tember, 1856,  Ray  was  apprenticed  to  Messrs.  N^amith 
ic  Co.,  engineers,  in  the  township  of  ^arton-upon- 
IrweU.  The  indentures  contained  a  covenant  by  the 
father  to  provide  the  son  with  food  and  lodging.  Tlia 
masters  closed  their  works  at  two  o'clock  eiery  Satoidi^. 
During  the  apprenticeship  the  son  slept  in  B,  ezoapt 
on  Saturday  and  Sunday  nights,  when  he  jdept  in  the 
township  of  Manchester.  For  the  last  two  yean  of 
the  i^>prentice8hip  he  lodged  in  the  township  of  B.,  at 
Maiy  Chadwick's,  but  he  was  not  to  sleep  at  her  houae 
on  die  Saturday  nights.  On  Friday  night,  the  37th  of 
July,  1860,  he  slept  at  his  lodging,  and  on  ^e  foUowta^ 
Saturday  having  left  off  work  at  two  o'oloek  Im  tiia 
afternoon  he  went  to  M.  to  aleep^  i^xd  remained  l|iw» 
that  night  and  the  follQwing  Sunday  nigh^anfl  qp.  th# 
following  Monday  returned  to  his  work,  and  remained 
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there  one  week,  and  then  lefti.  He  aieipt  in  each  of  the 
seyeral  townships  of  B.  and  M.  moie  than  forty  nights. 
Held,  that  he  gained  a  settlemeat  in  B.,  as  his  s^yioe 
did  not  end  at  two  o'olook  on  Saturday,  the  28th  of 
September,  and  that  his  sleeping  at  H.  on  that  night 
was  an  inhabitation  xinder  the  apprentioeship,  and  not 
by  indnlgenoe. — Reg,  v.  Barton-vjHm-Irrveli  Inhabi- 
tantf.^d  Jnr.  795;  82  L.  J.  N.  S.  M.  C.  102;  Q.  B. 
152;  7  L.  T.  N.  S.  853. 

17.  Settlement  — JSattard  ehUd  —  Bemeval-^B  ^9 
Vict,  e,  101.  —  An  Irish  woman  without  a  settle- 
ment, but  resident  in  St.  Clements  Danes,  not  haying 
received  parochial  relief,  nor  become  chargeable,  ap- 
plied to  the  relieying  officer,  when  on  the  eve  of  de- 
livery, for  admission  to  the  workhouse,  which  was 
situate  in  St.  Panoras,  and  he,  though  at  first  declining 
to  admit  her  without  an  order  yet  on  ascertaining  that 
she  was  a  parishioner  admitted  her,  and  she  was  soon 
after  delivered.  Afterwards  the  child  was  left  with 
its  aunt  in  St.  Giles's,  the  mother  living  in  another 
parish,  but  it  was  removed  to  St.  Clements  Danes  with 
the  consent  of  the  mother. 

Held,  that  she  was  entitled  to  relief  there,  and  that 
her  child,  having  afterwards  become  chargeable  whilst 
sei>arate  from  the  mother  who  was  in  another  parish, 
was  rightly  removed.  The  law  as  to  the  removal  of 
children  under  the  age  of  fourteen  only  applies  when 
the  chUd  is  residing  with  her  mother. 

Where  a  child  is  bom  within  the  workhouse  of  a 
parish  or  union,  the  birth  shall  be  considered,  in  regard 
to  the  settlement,  to  take  place  in  the  parish  to  which 
the  mother  is  chargeable,  which  means  where  she  was 
entitled  to  relief,  and  not  in  the  parish  where  the 
wonrkhouse  was  situate. — Reg,  v.  8t,  Clements  Danes,  q.b. 
63.-3  B.  &  S.  148;  32  L.  J.  K.  S.  M.  C.  26;  9  Jur. 
N.  8.  Q.  B.  437;  7  L.  T.  K.  S.  Q.  B.  816,  824. 

18.  Settlement — 9  Geo.  l,c.  7.  s,  \— Chant cf  build- 
ing  lease — Purchase  of  estate — Rewt-cha/rge, — ^In  1881, 
J.  T.  agreed  with  W.  C.  to  build  a  house  on  his  land, 
according  to  certain  specifications,  in  consideration  of 
which  and  of  an  annual  rent-charge  of  258.,  a  lease  of 
the  land  for  three  lives  was  granted.  The  house  was 
built  at  a  cost  of  £85,  and  the  lease  granted.  The 
value  of  the  rent-charge  and  of  the  erection  was  more 
than  £30. 

Held,  that  this  was  a  purchase  of  an  estate  or  in- 
terest for  more  than  £30,  and  conferred  a  settlement 
under  9  (Jeo.  3,  c.  7,  s.  1. — Reg,  v.  Belford. — 32  L.  J. 
K.  S.  M.  C.  156;  7  L.  T.  N.  S.  Q.  B.  786;  1  N.  R.  476. 

19.  Sett^.ement — Tenancy, — ^A  paupor  having  tiding 
a  cottage  for  three  months,  at  a  yearly  rent,  payable 
monthly,  at  three  months'  no^ce»  and  having  occu- 
pied more  than  a  year. 

Held,  to  have  acquired  a  settlement  therel^. — Parish 
ef  Willesdm  r.  Parish  of  Paddington,  q.b.  425.— 3^(Mn. 
Reg.  V.  WUlesden  Overseers,  82,  L.  J.  N.  S.  M.  C.  109; 
Q.  B.  160. — Paddington  Churchwardens  v.  WUlesden 
Chstrehwitrdens,  7  L.  T.  N.  S.  Q.  B.  784. 

20.  Settlement — Rentivg  of  any  tenement  at  the 
yearly  rcTtt  of  £10.  —  The  pauper's  father  had  en- 
tered into  possession  of  certain  land  in  the  town- 
ship of  0.  in  June  1844,  in  order  to  sink  a  cdd  pit, 
at  the  yearly  rent  of  £125  an  a(se  for  the  coal,  and 
50s.  an  acre  for  the  surface,  the  rent  for  the  coal  not 
to  commence  until  the  coal  was  reached,  and  the  first 
half-year's  rent  to  be  paid  six  months  after  the  coal 
was  reajched.  He  also  rented  a  oottage  in  the  same 
township  at  £5  10s.  a  year.  The  ooal  was  reached  in 
December,  1844,  and  in  June,  1845,  he  paid  half-a- 
year's  rent  for  the  coal,  and  one  year's  rent  for  the  sur- 
face of  the  land,  and  one  year's  rent  f6r  the  oottage, 
amotm^g  altogether"  t6  more  than  £10,  and  eoon  alter 
abandoned  the  mine. 

Held,  that  the  fkieli  abore  stated  did  not  amoimt  to 
mfli  an  oom|iaftloA  vmAat  AyiMcijiaiEteg W  tbi0  iMMuni 


of  £10  for  the  term  of  one  whole  year,  aa  to  ocmfsr  a 
settlement  xmder  6  Geo.  4,  c  69,  s.  2. 

Qtuere,  whether  a  ooal  mine  is  such  a  tenement  as 
would  confer  a  settlement  under  the  above  statute?— > 
Reg,  V.  Ardsley  We^t, — Overseers  of  West  Ardsley  t« 
Onerseers  of  Batley,  %B,  777. 

21.  Union  — -  Apportionment  of  expenses  —  4^5 
Will  4,  e,  76,  s,  88  —  24  4-  25  Vivt,  e.  65,  s.  9.— 
The  provisions  of  section  9  of  24  &  25  Yict.  0,  55, 
which  enaet  that  the  parishes  comprised  in  any  union 
formed  under  4  &  5  Will.  4,  c.  76,  sh^  contribute  to 
the  common  fund  thereof  in  proportion  to  the  annual 
rateable  value  of  the  lands,  &o.,  respectively  assessable 
to  the  i)oor  laws,  extends  to  unions  in  which  the  several 
parishes  have  agreed,  under  the  provisions  of  eection 
33  of  that  Act,  that  they  shall  be  considered  as  one 
parish  for  the  purposes  of  settlement,  as  well  as  to  all 
other  unions  constituted  under  the  provisions  of  that 
Act. — Reg.  v.  Clatkrop,  q.b.  826. 

22.  Metra^aroohial  plaeO'^Annewation  of,  to  nnion 
— 20  Vict,  e,  19.— The  Poor  Law  Board  may  add  an 
extra-parochial  place  as  a  parish  to  a  poor  law  union 
under  5  &  6,  Will.  4,  o.  76,  s.  32,  without  the  consent 
of  the  owners  or  occupiers  of  land  in  the  place,  if  they 
have  not  annexed  the  place  to  some  i>arish  under  the 
20  Vict.  c.  19,  s.  4.— Reg.  v.  Roleter,-^S2  L.  J.  W.  S. 
M.  C.  91;  Q.B.  184;  8  L.  T.  N.  B.  C.  614. 

23.  ^artra-parochial  place  —  Contribution  to  fund 
of  union^-i  Jf  5  Will,  4,  c,  76—20  Vict,  c,  19—24 
4'  25  Vict.  c.  65. — Under  20  Vict.  o.  19,  s.  1,  the 
justices  appointed  an  overseer  for  the  parish  of  S.,  an 
extra-parochial  place,  which  had  never  before,  nor  has 
it  since  that  time,  had  any  poor,  and  no  rate  has  been  . 
made  since  it  became  a  parish.  The  Poor  Law  Com- 
missioners afterwards  made  an  order  adding  it  to  thd 
H.  union;  and  after  the  passing  of  the  24  St  25  Vict. 
0.  65,  the  justices  made  an  order  upon  it  for  oontribu- 
tion  to  the  common  fund  of  the  union. 

Held,  that  though  before  the  passing  of  the  last- 
mentioned  Act  the  parish  of  S.  could  not  have  been 
called  upon  to  contribute  to  the  common  fund,  it  was 
rightly  hiduded  in  the  union;  and  that  after  the  pass- 
ing of  that  Act  it  became  liable  to  contribute  in  pro- 
portion to  its  rateable  value.— ^^^^pf^  Inn,  Overseers  of, 
App.,  V.  Holhom  Union,  Boards  of  Guardians  of,  Riesp., 
BX.  888.-82  L.  J.  N.  S.  M.  C.  181;  9  Jur.  N.  S.  652; 
8  L.  T.  N.  S.  Bx.  464. 

24.  Poor  Law — Chaplain  of  Union — Removal  by 
commissioners. — ^The  chaplain  of  a  poor  law  union  is  a 
"  paid  officer "  within  the  46th  and  48th  sections  of 
the  Poor  Law  Acts,  and  so  removable  by  the  Poor  Law 
CommissionerB  as  *' unfit"  for  his  office,  at  their  dis- 
cretion, without  assigning  any  special  grounds  for  such 
removal,  and  this  Court  Will  not  grant  a  certiorari  to 
bring  up  and  review  such  an  order  of  removal. — JSaf 
parte  Jfolyneufv,  q.b.  233.-7  L.  J.N.  S.  Q.  B.  599. 

POST:— 

Sonding  notice  by.— "See  Poob,  .  8. 

POST-DATED  CHEQtJE.— See  Chbqub,  4v 

PORT  OF  LOMk)N.— See  C08TOM,  1 ;  Shipwno,  8,  23. 

POSTfiA. — See  Lakdlord  A2n>  TBKAirr,  13. 

PRACTICB. — See  AFFn>AYiT;  Appbal;  Abbitration; 

AJUMBT;     AtTACHSBNT;     ATTOBKBT;     BANKBUPTOT; 

Bill  op  balk  ;  Common  Law  Pboobdubb  act  ; 
Costs  ;  Countt  Court  j  Criminal  Law  ;  Inteb- 
bogatories  ;  judgment  ;  jurat  ;  justices  ;  man- 
DAMUS ;  New  Trial;  Notice  ;  Petition  of  Bight  } 
Pleading;  Poor;  Rate. 

1.  Absconding  debtor — Arrest  ^  under  14  ^  15  Vict* 
<^  52>  s,  I— Reg,  176  Bilary  Term,  lS5S^Good  Friday 
—  Lati  day  cf  issuing  nrU.  -^  When  a  creditor  is 
anrestedon  a  warrant  of  a  county  oourt  j^adge»  under  the 
Debtors  Aheoonding  Act»  14  &  1&  Viet.  0.  52,  and  the 
.     las^^fQv  iafolBga.oainaBiiBder  seotioa  1  eiq;4z^ 
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Good  Friday,  from  which  day  nntil  the  following  Wed- 
nesday the  offices  are  closed. 

It  was  held  that  the  creditor  had  until  such  Wed- 
nesday to  issue  the  capias. — Hv^het  v.  Griffith  ^  13 
C.  B.  N.  S.  324;  32  L.  J.  N.  S.  C.  P.  47. 

2.  Amendment  of  claim — Stale  demand — Statttte  of 
JAmitatioTis  —  Death  of  witness,  —  Leave  refused  to 
amend  the  claim  in  an  action  which  had  slept  for 
some  years,  during  which  time  the  defendant  had 
died,  and  the  Statute  of  Limitations  had  run. — Pearce 
T.  Prestan,  q.b.  35. 

3.  — Am,endment —  Party  —  Common  Law  Proce- 
dure Actf  1862. — In  an  action  brought  by  a  foreign 
banking  company,  under  the  name  of  **La  Banca 
Naadonale,  Scde  di  Torino,"  after  plea  pleaded,  that 
the  plaintiffs  were  not  a  body  corporate,  or  entitled 
to  sue  in  that  name,  the  Oourt  allowed  the  plaintiffs  to 
amend  the  writ  and  subsequent  proceedings  by  sub- 
stituting the  name  of  the  director  of  the  bank  as  nomi- 
nal plaintiff. — La  Banca  JVdzionale,  Sede  di  Torino,  v. 
Mamburger,  Ex.  1074.— 8  L.  T.  N.  S.  648. 

4.  Arrest  of  Married  woman. — See  Bankruptcy,  2. 

6.  Arrext  on  mesne  process  —  Discharge  —  Second 
arrest — Bail — Different  cause  of  action  on  same 
transaction — Affidavits  contradictory  or  inconsistent 
—  Balance  of  evidence  —  Akuse  of  process.  —  A 
foreigner  resident  abroad  having  been  arrested  during 
a  visit  to  this  country  on  an  affidavit  of  debt  for  money 
lent  and  advanced  abroad,  and  having  been  discharged 
on  the  ground  of  a  composition  made  abroad,  and 
denied  by  the  plaintiffis,  and  having  been  again  arrested 
by  the  same  plaintiffs  on  an  affidavit  of  debt  on  an 
alleged  promise  in  the  agreement  of  cdbiposition,  to 
pay  the  residue  of  the  debt  when  he  should  be  of 
jibility,  and  the  affidavits  leaving  the  existence  of  the 
cause  of  action  doubtful. 

Held,  that  there  was  no  sufficient  ground  for  again 
discharging  the  defendant  from  custody,  although 
there  might  be  an  equitable  groxmd  for  reducing  the 
amount  of  bail. — Barker  v.  LindhoU,  Q.B.  68. 

6.  Attachment — Contempt  of  court — Fieri  facias — 
Inter-pleader  summons,  —  A  party  who  has  claimed 
goods  which  have  been  seized  by  the  sheriff  xmder  an 
execution  against  another,  and  upon  whom  an  inter- 
pleader summons  has  been  served  in  respect  of  such 
claim,  is  not  justified  in  taking  the  goods  by  force  out 
of  the  custody  of  the  sheriff,  even  though  he  may  be 
prepared  to  prove  that  the  goods  are  his;  and  if  he  do 
so  take  the  goods  he  will  be  guilty  of  a  contempt  of 
oourt,  and  will  render  himself  liable  to  an  attachment. 

Semble  per  Our. — ^A  person  whose  goods  have  been 
seized  by  the  sheriff  in  the  bona  fide  execution  of  his 
duty  under  a  fieri  facias  against  another,  is  not  en- 
titled to  take  them  by  force  out  of  the  custody  of  the 
sheriff,  and  such  an  act  would  be  a  contempt  of  oourt, 
and  would  render  the  person  committing  it  liable  to  an 
attachment. 

The  case  of  Day  v.  Ozrr,  7  Ex.  888,  commented  on. 
— Cooper  V.  Asprey,  Q.B.  641. — 8  L.  T.  N.  S.  865. 

7.  Attachment — Order  of  a  judge  for  plaintiff's  resi- 
deface — Common  Law  Procedure  Act,  1862,  #.  7 — Dis- 
obedience.— It  is  necessary  to  make  a  demand  in  writing 
previous  to  moving  for  an  attachment  against  an  at^ 
tomey  for  disobedienoe  of  an  order  of  a  judge  requiring 
the  place  of  residence  of  the  plaintiff  to  be  given  to 
the  defendant— JffriwTi  v.  l%«w.— 7  L.  T.  N.  S.  Q.  B. 
622. 

8.  Autre  action  pendant  —  Ti'over  —  Bill  of  sale 
'— Second  action  on  another  title  or  conversion — Order 
to  stay  proceedings  in  former  action.  —  An  action 
of  trover  having  been  brought  by  the  assignee  under  a 
bill  of  sale,  his  title  being  founded  on  a  notice  given 
under  it>  which,  being  objected  to  as  invalid,  a  rule  to 
enter  a  nonsuit  wbb  pending — afterwards,  in  the  same 
Conrty  he  brought  fliK)ther  aotkm  of  trorar  onthesame  | 


bill  of  sale,  and  for  the  same  chattels,  but  founded  on 
a  title  which  had  subsequently  arisen  (by  reason  of  the 
bill  of  sale  having  become  absolute),  and,  the  defen- 
dant not  agreeing  to  a  stet  processus  in  the  former 
action  without  costs,  the  Court  allowed  both  actions  to 
proceed. — Marshall  v.  Ooadby,  q.b.  366. 

9.  Bail — -Errw.— Bail  in  error  by  defendants  not 
dispensed  with,  on  the  ground  that  the  defendants 
were  overseers,  who  ought  not  to  be  personally  liable 
for  costs. — Beg.  v.  Ires  Overseers,  ^"c,  of  ColcshiU,  ^'c, 
Q.B.  67.-7  L.  T.  N.  8.  Q.  B.  246. 

10.  Co-defendants, — ^When  one  of  several  is  struck 
out  in  civil  as  well  as  in  action  for  tort,  he  is  entitled 
to  costs. — See  Costs,  10. 

11.  Commission  to  examine  party  to  action  going 
abroad — Affidavit — Pra^tiae, — Fisher  v.  Hahn,  aP. 
342.-13  C.  B.  N.  S.  659. 

12.  CommMi,  Law  Procedure  Act,  1852 — 15  ^'16  Viet, 
c.  76,s,  27 — Appearance  to  writ — Computation  of  time — 
Good  Friday. — ^The  plaintiff  issued  his  writ  specially 
endorsed.  The  last  day  for  entering  an  appearance 
was  Gk>od  Friday,  from  which  day  the  offices  were 
closed  imtil  the  following  Wednesday. 

Held,  that  the  plaintiff  had  the  whole  of  Wednesday 
to  enter  appearance. — Mumford  v.  Hitchcox,  C.P.  645. 
—32  L.  J.  N.  S.  168  ;  8  L.  T.  N.  S.  282. 

13.  Common  Law  Procedure  Act,  1854 — CUtrntMhee 
clause— judgment  debtor — Bankruptcy  —  Arrest  on 
ca.  sa, — ^A  judgment  creditor  having  arrested  hia  dd>tor 
on  a  ca,  sa.,  the  judgment  debtor  filed  a  petition  under 
the  Bankrupt  Act,  and  obtained  his  discharge. 

Held,  that  the  judgment  creditor  might  attach  the 
debts  of  his  judgment  debtor  in  the  hands  of  a  third 
party,  under  the  g^amishee  clause  of  the  Common  Law 
Procedure  Act»  1854,  notwithstanding  his  arrest  under 
the  ca.  sa. — In  the  matter  of  an  attachment  of  debt, 
Halahan,  Judgment  Creditor,  Worman,  Judgment 
debtor.  Carter  Garnishee,  BX.  10. — 32  L.  J.  N.  S.  83; 
7  L.  T.  N.  S.  Ex.  728. 

13a.  Compulsory  rrferenee — Action  on  Attorney's  bill 
Matter  of  account — Defence  on  ground  of  negligence  or 
special  agreement. — In  an  action  by  one  attorney 
against  another,  to  recover  the  amount  of  his  bill  for 
business  done  as  an  agent,  there  being  a  dispute  as  to 
items,  and  also  a  defence  set  up  on  the  ground  of  negli- 
gence, and  a  special  agreement  that  the  business  should 
be  done  for  agency  charges,  and  a  judge  having  made 
an  order  at  chambers  to  refer  the  matter  to  the  arbitara- 
tion  of  the  master,  under  the  compulsory  powers  of  the 
Common  Law  Procedure  Act,  1854,  this  Court  refused 
to  disturb  the  order,  the  master  being  the  proper  tribu- 
nal in  such  a  case,  and  it  not  having  been  made  to 
appear  that  the  dispute  as  to  items  was  so  entirely  dis- 
tinct from  the  other  matter  of  defence,  that  the  latter 
could,  well  and  conveniently,  be  tried  by  a  jury  bs^- 
ntefy,'—Beece  v.  Chaffers,  Q.B.  307.— 8  L.  T.  N.  S.  Q.  B. 
781. 

14.  Costs — Pleading — Jurisdiction — Continnanee — 
22nd  4:  2Srd  Rules  of  Pleading,  Hilary  Term,  1863.— 
Where  a  defendant  after  pleading  by  leave  of  a  judge, 
withdraws  his  plea,  and  pleads  matter  of  defence 
arising  afterwards,  which  plaintiff  confesses,  he  is  en- 
titled to  his  costs  up  to  the  time  of  pleading. — See 
Costs,  19. 

15.  Costs — Examination  under  commission — 1  ^J*  2 
Will.  4,  c.  22,  *.  9. — ^A  witness  about  to  go  abroad  was 

examined  by  a  commissioner  imder  a  judge's  order,  but 
returned  before  the  trial,  which  had  been  postponed, 
and  gave  evidence  thereon.  His  examination  was 
read  by  the  opposite  side,  for  the  purpose  of  contradict- 
ing his  testimony. 

Held,  that  the  party  obtaining  such  examination  was 
not  entitled  to  have  the  coats  thereof  made  costs  in  the 
cause,  on  the  grounds  that  1  WiU.  4,  o.  22,  s.  9,  only 
applies,  where  the  examination  is  made  part  of  the  pro- 
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oeedings  by  being  naed  at  the  trial,  and  that  the  read- 
ing of  it  by  the  opposite  side,  to  oontradiot  the  witnees, 
is  not  soch  an  use  of  it  as  to  bring  it  under  the  Act 
(But  see  Beaufort  v.  Ashbumham,  ante,  p.  267.) — 
Bidley  v.  Sutton,  ex.  8U.— 32  L.  J.  N.  S.Ex.  122;  9 
Jur.  N.  S.  Ex.  358;  7  L.  T.  N.  S.  Ex.  693. 

1 6.  Chits  —  CofMnimon —  Witness — A ttending  trial, 
— ^An  important  witness  who  was  dangerously  ill  was 
examined  under  a  commission;  but  Uie  trial  being 
adjourned,  and  he  haying  reoovered,  attended  the  trial, 
the  costs  of  the  commission,  and  his  attendance  at  the 
trial,  were  allowed. — See  Costs,  16. 

1 7.  Costs — Payment  of — Change  of  the  attorney  on  the 
record. — It  is  the  invariable  practice  of  the  Court  not 
to  allow  the  attorney  on  the  record  to  be  changed  un- 
less the  costs  of  the  first  attorney  hare  been  paid,  and 
the  fact  that  such  attorney  has  other  sufficient  security 
for  his  costs  is  no  reason  for  departing  from  that  rule. 
—Witt  V.  Ames,  Q.B.  751.— 8  L.  T.  N.  S.  425. 

1 8.  Costs  in  an  aetion  on  judgment  under  £20 — Ca. 
sa. — Discretion  of  the  Qmvt — 48  Geo,  8,  e.  46,  s,  4 — 
7  ^'  8  Vict,  c,  90,  s,  67. — Although  the  proYisions  of 
7  &  8  Yict.  c.  96.  s.  57,  prevent  the  issue  of  a  ca.  sa.  in 
respect  of  any  judgment  for  a  debt  of  less  than  £20, 
exclusive  of  costs,  the  Court  may  still,  in  the  exercise 
of  the  discretion  given  to  them  by  43  Qeo.  3,  c  46,  s.  4, 
award  to  a  plaintiff  the  costs  of  a  second  action  brought 
by  him  to  enforce  such  a  judgment,  and  thus  to  obtain 
a  new  judgment  for  a  sufficient  amount  to  enable  him 
to  issue  a  ca,  sa,,  if  it  appear  that  no  other  means  are 
left  him  of  obtaining  his  debt 

Slater  v.  Mackay,  followed;  Adam  v.  Ready,  dissented 
itom.^BicUnson  v.  AngeU,  Q.B.  667.-32  L.  J.  N.  S. 
Q.  B.  183;  8  L.  T.  N.  S.  813. 

19.  Error — Executors,  Aetion  against — Death  hefore 
verdict — Entry  of  judgment — Alterations  af  judgment 
by  court  of  error,  Effect  of — As  to  time — Entry  nunc 
pro  taiio--Jurisdiction  of  Court  below  to  alter  its  judg- 
ment after  judgment  in  error. — ^An  action  having  been 
brought  against  one  of  two  executors,  he  died  after  the 
assizes  opened,  and  before  triaL  The  verdict  was  for 
the  plaintiff,  and  the  judgment  was  entered  (de  bonis 
propriis)  within  two  terms  afterwards,  but  error  was 
brought  by  the  defendant's  executor,  and  the  Court  of 
Exchequer  Chamber  altered  the  judgment  by  entering 
it  de  bonis  testatoris,  et  si  twn.  Sec,  costs,  instead  of  a 
judgment  de  bonis  propriis.  The  plaintiff,  as  it  now 
appeared  on  the  record  that  the  original  defendant  had 
died,  and  the  final  judgment  was  beyond  the  two  terms 
after  verdict,  applied  to  this  Court  to  amend  its  own 
judgment  in  accordance  with  that  of  the  Court  of  error, 
and  to  t^ow  him  to  abandon  the  proceedings  in  error 
on  payment  of  all  costs.  The  Court,  doubting  whether 
it  hstd  power  to  grant  such  a  rule,  and  also  whether  it 
was  necessary,  refused  it,  as  the  position  of  the  parties 
had  altered. — Gorton  v.  Sail,  q.b.  281. 

20.  Enlargement  of  time  after  award. — See  Abbi- 
TRATION,  8. 

21.  Expert,  costs  of,  where  allowed. — See  Costs,  21. 

22.  Husband  and  wife,  action  by;  Joinder  of  claim 
by  husband  in  his  own  right;  Common  Law  Procedure 
Act,  1852,  s.  40,  permissive,  not  imperative. — See  Hus- 
BAi^D  AND  Wife,  4. 

23.  Interrogatories — Slander. — Interrogatories  will 
not  be  allowed  to  be  administered  to  the  defendant  in 
an  action  of  slander,  except  under  peculiar  circum- 
stances.— l^rn  V.  Sevastopulo,  c.P.  862.-8  L.  T.  N.  S. 
538. 

24.  Interrogatories — Common  Lam  Procedure  Act, 
1854,  s,  51. — ^It  is  a  matter  of  discretion  whether  a  de- 
fendant will  be  allowed  to  administer  interrogatories 
to  a  plaintiff  in  ejectment,  as  to  the  character  in  which 
he  sues,  and  the  nature  of  the  pedigree  on  which  he 
relies,  and  he  will  not  be  allowed  to  do  so,  unless  he 
be  unable  otherwise  to  find  out  the  nature  of  the  case 


he  has  to  meet — Stoate  v.  Bew^  C.P.  595. — 82  L.  J.  N.  S. 
C.  P.  160. 

25.  Interrogatories--n  ^  18  Vict,  c,  125,  ss,  51,  52 
— Igeetment, — ^The  claimant  in  ejectment  has  a  right 
to  interrogate  the  defendant,  in  order  to  discover  whe- 
ther he  be  the  real  defendant  or  not;  and  if  it  appears 
that  he  is  the  nominal  defendant  only,  the  claimant 
has  a  right  to  ask  who  the  real  defendant  is. — SketcKley 
Y.  Conolly,  Q.B.  578. 

26.  Interrogatories —  Common  Law  Procedure  Act, 
1854,  #.51  —  Refusal  to  answer —  Crimination. —  A 
person  cannot  refuse  to  answer  interrogatories  admin- 
istered under  the  Common  Law  Procedure  Act,  1854, 
on  the  ground  that  the  answers  have  a  tendencsy  to 
involve  him  in  a  criminal  charge.  The  practice  in 
chancery  with  respect  to  bills  of  discovery,  is  not  to 
be  impcnrted  into  courts  of  law. — Bartlett  v.  Lewis^  9 
Jur.  N.  S.  C.  P.  202. 

27.  Interrogatories  —  Affidamt, —  The  affidavit  on 
which  an  application  is  founded  for  leave  to  deliver 
interrogatories,  must  state  that  the  party  will  derive 
benefit  in  the  cause  from  the  discovery  which  he  seeks, 
but  the  affidavit  of  an  attorney  or  agent  is  not  neces- 
sary where  the  party  sues  or  defends  in  person. — Ox- 
lade  V.  The  North-Eastern  Railway  Company,  12  C.  B. 
N.  a  850. 

28.  Interrogatories, — ^The  successful  party  is  not  en- 
titled to  costs  if  not  used  on  the  trial — See  Costs,  17. 

29.  Judgment — ^Non.  pros. — By  one  of  the  several  de- 
fendants.— ^Where  a  plaintiff  declares  against  some  only 
of  several  defendants  named  in  a  writ,  another  defen- 
dant, against  whom  he  does  not  proceed  after  notice  to 
declare,  may  sign  judgment  non  pros, —  Bancroft  r. 
Greenwood,  ex.  849. 

30.  Paper  books — Where  to  be  delivered — Reg.  Gen* 
H.  T.  1858,  rule  16 — Special  case.— The  paper  books 
of  a  special  case  are  to  be  delivered  to  the  judges'  clerks 
at  the  judgea'  chambers,  Bolls-buildings. — HoweUs  v. 
Wynn,  c.P.  807.— 8  L.  T.  N.  S.  C.  P.  577. 

81.  Payment  of  money  into  court — Payment  of  money 
out  of  court  to  one  of  the  parties. — See  Intebpleadeb, 
2;  Payment  into  Coubt. 

82.  Plaintiff— -Death  of,  in  aetion  for  personal  ii^ury 
— Entering  suggestion  under  Common  Law  Procedure 
Act,  1862,  ss.  136, 186, 187 — Legal  maxim.— Where  Hke 
plaintiff  in  an  action  for  a  personal  injury  dies  before 
verdict,  the  Common  Law  Procedure  Act,  1852,  does 
not  enable  the  personal  representative  to  enter  a  sug- 
gestion of  the  death  and  continue  the  action.— ^yni» 
Perkins,  B.C.  95.-82  L.  J.  N.  S.  Q.  B.  10;  7  L.  T.  N.  S. 
B.  C.  864. 

83.  Pleading — Declaration — Immaterial  allegations 
—  Striking  out  as  impertinent  or  embarrassing.  —  A 
plaintiff  having  declared  upon  a  contract,  in  considera- 
tion of  his  withdrawing  certain  charges  against  the 
defendant,  and  having  in  his  declaration  set  them  forth 
and  alleged  them  to  be  true,  the  Court  upheld  an  order, 
made  by  a  judge  at  chambers,  to  strike  out  these  alle- 
gations, as  impertinent;  and  interrogatories  as  to  the 
truth  or  bona  fides  of  the  charges  were  not  allowed, 
before  issue  joinedL— Dickson  v.  The  Earl  of  WUton, 
Q.B.  865. 

84.  Remanent — Countermand  of  notice  of  trial — 
Notice  of  trial  having  been  given  for  the  first  sittings 
in  Hilary  Term,  in  Middlesex,  the  defendant  at  those 
sittings  had  the  cause  made  a  remanent  to  the  third 
sittings.  More  than  four  days  before  the  third  sittings, 
the  plaintiff  countermanded  his  notice  of  trial,  and 
withdrew  the  record. 

Held,  that  such  countermand  was  in  time,  under  the 
98th  section  of  the  Common  Law  Procedure  Act,  1862. 
—Sully  V.  Mble,  Ex.  844;  82  L.  J.  N.  S.  Ex.  146  ; 
L.  T.  N.  S.  Ex.  720. 

85.  —  Stay  of  proceedings  —  Conditional  settle- 
ment,—In  an  action  of  libel  the  attorn^  for  defen- 


123 


Practice. 


COMMON  LAW  DIGEST.     Principal  and  Agent.      124 


.dant  had  agreed  with  the  attoan^y  for  the  pW^^^ff 
that  the  action  should  be  settled  by  the  defendant 
writing  a  letter  of  retractation,  and  such  letter  had  been 
sent  just  befoie  the  ^ring  assizeB,  with  a  CGnditi<m 
that  the  letter  which  formed  the  libel  should  be  given. 
up,  which  had  not  been  done,  and  the  plaintiff  not 
having  been  privy  to  the  agreement,  had  afterwards 
changed  his  attorney  and  given  notice  of  trial  for  the 
Summer  assizes. 

Held,  that  the  settlement  having  been  conditional, 
was  not  binding,  and  that  the  lapse  of  time  was  not 
sufficient  to  preclude  the  plaintiff  from  going  on. — 
Webster  v.  Acton,  Q3.  114. 

8C.  Suing  a  foreigner  resident  abroad — Lcm^c  to 
proceed  as  if  service  had  heeih  effected — Affidavits  of— 
Jurisdiction — Cause  of  action  within, — In  an  action 
against  a  foreigner  recent  abroad,  leave  having  been 
given  by  a  judge  to  proceed  against  him  as  if  personal 
service  had  been  effected,  on  an  affidavit  of  a  cause  of 
action  for  work  and  labour  arising  in  this  countiy,  the 
plaintiff,  on  an  application  to  the  Court,  made  an 
affidavit  that  the  orders  were  given  in  this  country  liy 
certain  persons  who  were  afterwards  recognised  by 
the  defendant,  in  certain  conversations  abroad,  as  his 
agents. 

Held,  that,  although  this  was  denied  by  the  defen- 
dant, there  was  sufficient  evidence  to  satisfy  a  judge  of 
a  cause  of  action  within  the  jurisdiction. — O lover  v. 
Pcrsigny,  Q.B.  14G. 

37.  Shorthand- writers  notes. — See  Costs,  16. 

38.  Venue — Cause  of  action — Expense^ — ^Where  the 
cause  of  action  arose  in  the  country,  and  the  venue  had 
been  changed  from  London  thither. 

Held,  that  it  was  no  ground  for  bringing  it  back  to 
London,  that  as  sittings  there  would  be  far  more  fre- 
'quent  than  the  assizes,  it  would  be  more  convenient  for 
the  plaintiff  to  try  there  than  in  the  country,  and  the 
expense  would  not  be  much  greater. — Cole  v.  The  Hull 
Dock  Company f  Q.B.  284. 

39.  Venue — Cmisc  of  action^' Witnesses.  —  In  an 
action  for  a  wrongful  distress  in  Buckinghamshire,  the 

'  venue  having  been  changed  thereto,  the  Court  refused 
to  bring  it  back  to  Middlesex  merely  on  the  ground 
that  some  of  the  witnesses  resided  there. — Benliam  v. 
Wethcrel,  Q.B.  66. 

40.  Writ  of  summons — Personal  service — Lunatic — 
Common  Law  Procedure  Act,  1852 — 15  «$•  16  Vict,  c, 
76,  s,  17. — ^The  defendant  in  an  action  being  a  lunatic, 
and  in  a  lunatic  asylum,  the  writ  of  summons  was 
«hown,  and  a  copy  delivered  to  the  proprietor  of  the 
asylum,  who  informed  the  lunatic  of  the  fact,  and  ac- 
cepted service  on  his  behalf. 

On  an  application  to  this  Court  for  leave  to  proceed 
as  if  personal  service  had  been  affected,  the  Court  granted 
leave  to  -ptocfi&di.— Kimherley  v.  Alleyne,  ex.  757. — 
9  Jut.  N.  S.  650;  8  L.  T.  N.  S.  898. 

41.  Summons,  writ  of — Time  for  renewing — Common 
Law  Procedure  Act,  1852  (15  ^  16  Tict.  c,  76,  s,  11). 
— ^The  six  months  allowed  for  the  renewal  of  a  writ  of 
summons  by  the  11th  section  of  the  Common  Law 
Procedure  Act  1852,  are  to  be  reckoned  inclusively  of 
the  date  of  renewal. 

The  Court,  being  of  that  opinion,  refused  to  direct  the 
officer  to  seal  a  writ  nunc  pro  tunc,  as  had  been  done 
by  the  Court  of  Common  Pleas  in  Black  v.  Green, 
15  C.  B.  2^2,— Anonymous,  EX.  293.-32  L.  J.  N.  S. 
Ex.  88;  7  L.  T.  N.  S.  Ex.  718. 

42.  Writ,  service  of,  on  wrong  person — Setting  aside 
proceedings, — A.,  having  been  served  with  a  writ  of 
summons  in  mistake  for  B.,  told  the  process  server  so, 
but  took  no  further  notice  until  he  was  arrested  on  a 
oa.  sa.,  and  then  paid  the  money  to  get  out  of  custody. 
He  applied  at  Chambers  to  set  proceedings  aside,  and 
the  judge  proposed  to  make  an  order  without  cost,  pro- 
vided the  applicant  brought  no  action.  On  motion  to 
set  the  judgment  aside,  the  Court 


Held,  that  the  proper  eoarse  was  to  vfrptKt  and  da- 
fend  the  action,  or  apply  at  oaoe  at  GhambeiB  to  m/L 
the  suit  aside,  and  therefore  refused  tiie  Biotioa. — 
Meggitt  t.  Sekuster.^l  L.  T.  N.  S.  C.  B.  680. 

43.  Staying  proceedings — Power  of  the  Court  to  stop 
a  second  action  for  the  same  cause,  until  eost  of  first 
are  paid. — ^The  Court,  in  the  exercise  of  their  disczB- 
tion,  may  interfere  to  stay  proceedings  in  a  aeoond 
action  till  the  costs  due  from  the  plaintiff  in  a  former 
action  for  the  same  matter  have  been  paid,  if  the 
second  action  appear,  from  the  droumstances  of  Uie 
case,  to  have  been  brought  vexatiously  and  oppres- 
sively. They  will  not,  however,  order  the  plaintiff  to 
give  aeonrity  for  oosts  in  the  second  action.— JVMvtf  t. 
Loxdale,  Q.B.  648.--8  L.  T.  N.  S.  314. 

PREDECESSOR.— See  Succession  Duty. 

PRESCRIPTION.— See  TBESPAfls,  9;  Tithes,!. 

Overseers  of  highways  cannot  claim  a  right  to  take 
stones  and  sand  from  the  se»-fihore  by. — See  HiOH- 
WAYS,  14. 

PRESCRIPTIVE  ACT.— See  EASBMSirr,  1. 

PRESCRIPTIVE  RIGHT:— 
To  toUs. — See  Akohobaor. 

PRINCIPAL  AND  AGENT.- See  Insukakck  (MABDfS), 
12. 

1 .  Supprc«;&ion  of'  a  material  fact  by  agent;  Settle- 
ment in  account  equivalent  to  payment. — See  Iksu&> 
ANCE  (Marine),  12. 

2.  Authority — JRevoeation  qf-^Brsaoh  sf  eowtrstet. — 
Commission — ^The  defendant  employed  the  plaintiff  to 
negotiate  a  loan  on  some  of  the  defendant's  property, 
plaintiff  to  be  paid  commission  if  he  procoxed  the  loan, 
but  none  if  he  did  not.  Before  the  plaintiff  had  done 
anything  in  the  matter  the  defendant  wrote  to  him, 
varying  the  terms  on  which  he  would  accept  the  loaa. 
The  plaintiff  endeavoured  to  obtain  it  on  the  latter 
terms,  but  failing  to  do  so  obtained  an  offer  for  a  loan 
on  the  terms  of  the  first  authority,  which  the  defen- 
dant refused  to  accept 

Held,  that  as  the  first  authority  had  been  xeToked, 
the  plaintiff  was  not  entitled  to  commission  for  what 
he  had  done,  neither  was  he  entitled  to  claim  for  his 
services  in  endeavouring  to  procure  the  loan  under  the 
substituted  terms,  inasmuch  as  he  did  not  obtain  it 
under  those  terms. 

Held,  also,  that  the  plaintiff  might  have  treated  the 
revocation  of  the  first  terms  of  his  employment  as  a 
breach  of  contract,  and  have  had  his  action  thereon 
against  the  defendant. — Toppin  v.  Healey^  cjp.  466. — See 
Commission,  1 — 3. 

8.  AuthorUy  to  settle  disputss-^Bepudimtion.'^The 
plaintiffs  sold  and  delivered  to  defendants  stooe  of  cer- 
tain dimensions,  but  they  refused  to  accept  the  delivery 
on  the  ground  that  they  wove  not  of  the  dimenMonii 
contracted  for,  upon  this  the  plaintiffs  wrote  to  the 
defendants,  saying: — **  1  have  seen  J.  E.,  and  he  has 
kindly  consented  to  see  you  on  the  subject  of  the 
granite,  and  I  have  authorised  him  to  do  so,  and  if 
possible  come  to  some  amicable  arrangement  in  the 
matter."  Upon  this  J.  E.  agreed  with  tiie  defendants, 
that  on  payment  of  £50  the  stone  should  be  theixs; 
after  this  agreement  was  signed  plaintiff  wrote  to  de- 
fendant repudiating  it  and  sued  defendant  for  the 
price  of  the  stone. 

Held,  that  plaintiff  was  bound  by  the  jtgreement 
made  by  J.  E.,  his  agent. — Trichett  v.  TomlinsoHf  13 
C.  B.  N.  S.  e63;  7  L.  T.  N.  S.  C.  B.  678. 

4.  Factor — Set-off. — ^Where  a  factor  sells  goods  to  an 
agent  without  informing  the  agent  that  he  is  selling  as 
a  factor,  and  not  as  a  princq>al,  the  agent  being  awavs 
of  the  fact  from  previously  acquired  knowledge,  but 
his  employer  being  ignorant  of  it,  the  agent's  emj^yer 
is  entitled  to  set-off  a  debt  due  to  him  from  the  fsAoT 
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Ag^ainftt  the  imrohase-money. — Dresser  y.  Nonceod,  c  j. 

5.  Factors  Act^b  Jj^  Q  Vict.c.  89,  s.  1. — A.,  who  con- 
dtusted  VnsiAefis  «i  oommission,  but  who  did  not  sell  on 
oommiasion,  was  entrosted  by  defendant  with  some 
pioUures^  which  defendant  then  or  afterwards  directed 
A.  to  seU,  b«t  in  fntnd  of  defettdant  pledged  the  pio- 
tfWBs  with  ^alntiir. 

Held,  that  A.  bein^  on  agfent  within  the  Factors  Act, 
{he  plaintiff  was  entitled  to  retain  the  piotores  as 
against  the  defendant,  until  the  advance  was  re-paid. 
—Haygman  v.  Flewker,  18  C.  B.  N.  S.  509;  92  L.  J. 
N.  S.  C.  P.  132. 

0.  Ratifioation — Adoption — Money  pmd, — ^An  agent 
emplcyjed  to  boy  goods,  to  be  paid  for  at  a  fotvre  day, 
paid  for  them  out  of  his  own  money,  for  the  purpose  of 
obtaining  the  discount  allowed  by  the  s^er.  The 
principal,  with  knowledge  of  these  fact?,  directed  the 
agent  to  dear  the  goods  at  the  Coston-house,  which,  in 
the  ordinary  oonrse  of  business,  would  be  done  after 
payment  of  the  price  by  the  agent  for  his  principaL 

Held,  that  this  was  a  ratification  or  adoption  of  the 
previous  payment  of  the  price,  and  that  the  agent 
might  sue  the  principal  for  the  price  as  money  paid  to 
his  use  at  his  request — Hwrvley  (App.)  t.  Sentanoe 
(Re^.),o.v,  811.— 18  0.  B.  N.  8.  458.  Norn,  8enr- 
Umee  t.  Hamley,  7  L.  T.  N.  S.  C.  B.  745. 

7.  Undisclosed  principals;  Liability  of  broker  for; 
lYaud. — See  Btoker,  8. 

8.  Written  contract — Parol  evidence — Fraud — Es- 
toppel,— Payment — ^The  plidntiff  purchased  a  quantity 
of  bark,  the  property  of  the  crown,  from  C,  the 
Crown  surveyor.  He  afterwards  represented  to  the 
defendants  that  he  was  employed  by  G.,  on  behalf  of 
the  Crown,  to  sell  the  bark  at  the  last  year's  prices, 
plus  expenses  of  carting  and  ricking,  whidi  would  not, 
with  the  said  prices,  exceed  £5  5s.  per  ton,  and  that 
C,  would  send  a  correct  invoice  of  the  amount.  The 
plaintifF  offered  the  bark  to  the  defendants  on  these 
terms,  and  requested  them  to  sign  a  bought  note  stating 
the  price  at  £6  per  ton,  with  ^soount  of  £2  per  cent, 
and  stated  that  they  would  not  be  called  upon  to  pay 
more  thdn  the  actual  amount  of  such  prices  and  ex- 
penses. On  the  faith  of  such  representations,  the 
defendants  agreed  to  buy  the  bark  from  the  jdaintiff, 
as  agent  of  t£e  Crown,  on  the  said  terms,  and  signed  a 
bought  note,  as  requested  by  the  plaintiff,  in  which  the 
plaintiff  was  named  as  vendor.  The  plaintiff  requested 
the  defendants  to  pay  a  deposit  of  £20  per  cent.,  on 
the  amoimt  stated  in  the  bought  note  to  C.,  which  de- 
posit the  defendants  paid  accordingly.  Communica- 
tions afterwards  passed  between  the  plaintiff  and 
defendants,  in  which  the  plaintiff  treated  the  sale  of 
the  bark  as  a  sale  made  by  him  as  principal,  and  at 
the  actual  price  of  £6  per  ton.  A  meeting  subsequently 
took  place  between  one  of  the  defendants  and  C,  at 
which  the  said  defendant  told  C.  that  the  sale  was 
made  by  the  plaintiff  as  agent  for  the  Crown,  and  that 
the  price  inserted  in  the  bought  note  was  a  nominal 
price  only,  and  that  by  the  real  arrangements  the  de- 
fendants were  to  pay  only  the  last  year's  prices,  ^Zii«  the 
expenses.  Upon  this  C.  gave  the  defendants  a  memo- 
randum showing  the  price  of  the  bark  at  the  last 
yesar's  prices,  ^Zz/^  the  expenses,  and  delivered  the  bark, 
receiving  from  the  defendants  payment  of  the  amount 
stated  in  the  memorandum. 

In  an  action  upon  the  contract  embodied  in  the 
bought  note,  and  also  upon  common  counts,  in  which 
the  plaintiff  sought  to  recover  the  difference  between 
the  sum  paid  by  the  defendants  and  the  price  according 
to  the  bought  note — 

Held,  first,  that  the  defendants  were  entitled  to 
mooeed  upon  a  plea  of  non  assumpsit,  on  the  groimd 
that  the  verbal  contract  was  the  only  real  contract 
between  the  parties,  and  the  bought  note  was  not 


signed  for  the  purpose  of  evidencing  any  contract;  and 
tlukt  parol  etldenoe  might  be  given  of  tiiese  facts. 

Secondly,  thiit  even  if  the  plaintiff  were  entitled  to 
sue  upon  the  written  contract,  that  contract  T^as  void- 
able upon  a  plea  of  fraud;  and  that  the  oonduct  of  the 
defendants  did  not  amount  to  such  an  adoption  of  the 
contract,  after  they  knew  the  real  facts  of  the  case,  as 
to  estop  them  from  setting  up  fraud. 

Thirdly,  that  the  payment  to  C.  was  a  good  defence 
under  a  plea  of  payment. 

Fourthly,  that  the  defendants  were  also  entitied  to 
succeed  under  an  equitable  plea,  which  stated  that  the 
plaintiff  sold,  as  agent  to  C,  at  the  last  year's  prices, 
plus  the  expenses,  and  that  the  defendants  had  paid  the 
amount  thereof  to  C,  who  had  aecepted  the  some  in 
full  satisfaction,  of  which  the  plaintiff  had  notice 
before  action;  as  it  was  not  necessary  under  such  plea 
to  prove  that  the  facte  were  as  stated,  but,  by  the  doc- 
trine of  estoppel,  it  was  enough  to  show  that  they  were 
so  represented  by  the  plaintiff. — Beyers  v.  Hadley, — 
1074. 


PRINCIPAL  AND  SURETY  :— 

Ayreement. — Fraudulent  oonceafanent  by  the  plain- 
tiffs that  at  the  time  of  entering  into  the  agreement 
the  prindpal  was  largely  indebted  to  them. — Lee  and 
Jerdein  v.  Jones,  8  L.  T.  K.  S.  Ex.  816. 

PRrVlLEGE.-^See  LiBSl^  2. 

PROBATE. — See  Admuostratob. 

PRODUCTION  OF  BOOK  BEFORE  ARBITRATOR.— 
See  Arbitration,  5. 

PROFANE  CURSING.—See  Justices,  84. 

PROMISSORY  NOTES 
of  loan  sooieties.— See  Billb  of  Sxchakgb;  JimncES. 
80. 

Justices  can  only  make  an  order  for  payment  of  a 
note  given  to  a  loan  society.  They  have  not  the  power 
to  postpone  the  time  of  payment. — See  Justices,  80. 

PROFIT  A   PRENDRE  IN  ALIENO  SOLO,— See 
Trespass,  9. 

PROHIBITION:— See  County  Court,  6;  Tithes,  1. 

1.  Application  Vy  a  stranyer  or  the  patty  yrieted — 
Discretion  of  the  Cbnrt — Jurisdiction  of  the  Divorce 
Court— 20  ^  21  Viet,  c,  87,  s$.  27,  88, 34.— A  prohibi- 
tion will  not  be  issued  by  the  Court  of  Queen's  Bench, 
on  the  application  of  a  stranger,  afs  a  matter  of  right, 
but  of  discretion  only.  But  a  party  '*  aggrieved,"  by  an 
excess  of  jurisdiction  on  the  part  of  another  court,  may 
demand  a  prohibition  em  dehito  juttitue, 

A  decree  nisi  was  made  on  the  petition  of  the  hus- 
band by  the  Judge  Ordinary  of  the  Court  for  Divorce 
and  Hatrimonial  Causes,  dlBsolving  a  marriage  con- 
tracted in  India,  on  account  of  adultery  committed  in 
England,  and  oidering  the  co-respondent  to  pay  £5/)00 
damages,  and  the  whole  of  the  costs  of  the  suit. 

Before  the  decree  was  made  absolute  the  co-respon- 
dent applied  to  the  Court  of  Queen's  Bendi  for  a  pro- 
hibition, on  the  ground  that  the  Judge  Ordinary  had  no 
Jurisdiction  over  an  Indian  marriage. 

Held,  that  whether  the  Judge  Ordinary  had  exceeded 
his  powers  or  not,  the  oo-respoiident,  though  he  had 
been  ordered  to  pay  the  whole  of  the  costs  of  the  suit, 
was  not  a  "  party  aggrieved,"  in  such  a  sense  as  to  en- 
title him  to  the  interference  of  the  Court  as  a  matter  of 
right;  and  that  the  case  was  not  one  for  their  inter- 
ference in  the  exercise  of  their  discretion,  the  adultery 
having  been  proved,  and  damages  properly  awarded  by 
the  judge  under  20  &  21  Vict  o.  87,  ss.  27,  88. — Enter 
V.  Fknter,  q.b.  799. —  8  L.T.N.  S.  661. 

2.  In  the  Mayor's  Court  to  prevent  garnishment. — 
See  CuffTOM,  2. 

8.  Delay  in  application  for  —  Practice. —  On   the 

29th  of  August,  a  plaint  was  Issued  from  a  county 

court   at    H.,    against   the    trustees    of    a    friendly 

society,  for  a  sum  claimed  by  a  member.    On  the  1  It^ 
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of  September,  the  plaint  was  heard,  when  the  defen- 
•dants  objected  to  the  jurisdiction  of  the  Court,  under 
the  18  &  19  Vict.  c.  63^  s.  40,  and  the  rules  of  the 
society.  Judgfment  was  nevertheless  g^ven  for  the 
plaintiff.  On  the  20th  of  September,  notice  was  given 
by  the  defendants  of  their  intention  to  apply  for  a  writ 
of  prohibition.  On  the  10th  of  October,  a  summons 
was  taken  out  at  chambers,  returnable  on  the  14th, 
and  was  served  upon  the  plaintiff,  and  the  judge  of  the 
<x>anty  court,  on  the  13th.  On  the  same  day  as  that 
on  which  the  summons  was  taken  out  the  debt  and 
<!08tB  were  paid  by  the  defendants  to  the  registrar  of 
the  county  court,  to  avoid  execution.  On  the  16th  of 
October  the  money  was  paid  out  of  court  to  the  plain- 
tiff. 

Held,  that  the  defendants  were  not  entitled  to  a 
writ  of  prohibition,  on  the  ground  of  the  delay  in 
their  application. 

QtUBre,  per  Martin,  B.,  whether,  after  the  debt  and 
costs  had  been  paid,  a  writ  of  prohibition  could  issue  ? 

Jones  V.  Owen,  5  D.  &  L.  669,  commented  on. — Den- 
ton V.  Marshall,  BX.  268.-82  L.  J.  N.  S.  Ex.  89;  9  Jur. 
N.  S.  Ex.  337;  7  L.  T.  N.  S.  Ex.  689. 

4.  Damages  —  Costs  incvrred  in  court  belorr.  —  A 
plaintiff  in  prohibition,  who  has  been  directed  to  de- 
clare in  prohibition,  is  not,  under  the  1  WiU.  4,  c.  21, 
8.  1,  entitled  to  recover  as  *'  damages "  the  costs  in- 
curred by  him  in  the  court  below  where  he  has  been 
unsuccessful. —  White  r.  Steele,  c.T,  B. — 82  L.  J.  N.  S. 
C.  B.  1:  13  C.  B.  N.  S.  231;  9  Jur.  N.  S.  648;  7  L.  T. 
N.  S.  C.  B.  275. 

PROraSE  OF  MARRIAGE:— 

Plaintiff  cannot  add  to  a  court  for  breach  of,  one  for 
nonpayment  of  an  annuity. — Sherratt  v.  Webster, — 
8  L.  T.  N.  8.  254. 

PROMISSORY  NOTE.— See  Bill  op  Exchange. 

Loan  society,  order  of  justiceB  for  payment  of. — See 
Justices,  80;  LnnrAnos,  Statute  op,  2. 

1.  Consideration. — ^The  brother  of  a  legatee  of  a  will 
whose  validity  was  questioned  requested  leave  to  allow 
him  to  inspect  it,  which  she  refused,  but  afterwards 
agreed  to  place  it  in  the  hands  of  a  third  person,  pro- 
vided the  brother  deposited  with  the  same  person  his 
promissory  note,  payable  to  her  for  £60,  the  amount  of 
her  legacy,  and  she  signed  an  agreement  that  upon 
payment  of  the  note  tihe  depositee  should  deliver  up 
the  will.  Very  shortly  afterwards,  and  before  the  pay- 
ment of  the  note,  at  her  brother's  request,  the  will  was 
delivered  to  his  attorney,  and  inquiries  led  to  the  be- 
lief that  the  will  had  never  been  properly  executed. 
An  arrangement  was  ultimately  entered  into  by  all  the 
family,  based  upon  the  supposition  that  the  testator 
died  intestate,  but  there  was  nothing  said  about  the 
promissory  note,  nor  was  the  will  returned  to  the  legatee. 

Held,  in  an  action  by  her  against  the  brother  on  the 
promissory  note,  that  the  deposit  of  the  will,  and  the 
promise  to  deliver  it  upon  payment  of  the  note  was  a 
sufficient  consideration  for  it,  and  that  the  will  had  in 
substance  and  effect  been  delivered  to  the  brother  by 
having  been  delivered  to  his  attorney  in  compliance 
with  his  request — Oeorge  Smith,  App.,  v.  -4.  Smith, 
Jlesp.,  18  C.  B.  N.  S.  418;  32  L.  J.  N.  S.  C.  P.  149; 
8L.T.N.  S.  426. 

PROVIDENT  SOCIETIES:— 

1.  Provident  Societies  Act,  1862,  25  ^  26  Vict  c.  87 
— Liability  of  members, — (3k>ods  were  delivered  to  the 
committee  of  management  of  a  provident  society,  for 
the  use  of  the  society,  before  the  passing  of  25  k  26 
Yiot.  0.  87.  An  action  for  the  goods  was  brought 
against  some  individual  members  of  the  society  after 
the  passing  of  that  Act. 

Held,  that  the  members  were  rightly  sued,  the  25  & 
26  Vict.  c.  87,  having  repealed  the  15  k  16  Vict.  c.  81, 
and  17  5c  18  Vict  c.  25,  which  placed  an  impediment 


on  the  creditors*  common  law  right  to  recover.<;~Z^itn 
V.  Millard,  C.P.  913. 

PROVISIONAL  DIRECTOR.— See  Joint  Stock  CJom- 

PANT,  7. 

A  completely  registered  company  is  not  bound  by  a 
contract  between  the  promoters  and  the  provisional  di- 
rectors of  a  company,  and  which  is  not  made  conditional 
on  the  completion  of  the  company,  although  Hie  con- 
tract was  ratified  and  confirmed  by  the  deed  of  settle- 
ment.— 6rnnn  v.  London  and  Lancashire  Fire  Insurance 
Company,'-U  C.  B.  N.  S.  694. 

PUBLIC  COMMISSIONERS:— 

Expenses  of  works  ordered  or  required  by — Order 
upon  owners  for  payment  —  Liability  of  part-owner. 
Executor  of  deceased  owner. — See  Justices,  42. 

PUBLIC  HEALTH  ACT:— See  Costs,  8;  Local  Gk)yEBX- 
MENT  Act,  2. 

1.  Jurisdiction  of  justices  to  convict  for  an  offence 
under. — See  Justices  Law,  42. 

2.  Where  the  board  levied  on  a  portion  only  of  a 
district.— See  Rates,  18. 

8.  Piiblio  Health  Act  (114-12  Vict,  c,  63,  *.  69)— 
Expenses  of  sewerage,  J^c. — Appoi'tionment — (hcners  of 
land  adjoining  or  abutting  on  road  way — JEsetent  of 
frontage — Principle  of  apportionment — Proportion  to 
frontage. — Under  the  Public  Health  Act  (11  &  12  Yiot 
c.  63,  s.  69),  the  expense  of  making  sewers  and  paving 
a  roadway  ought  to  be  apportioned  between  the  owners 
of  land  "  adjoining  and  abutting  on  such  road  "  (whe- 
ther there  w as  actual  direct  access  from  such  land  to  such 
road  or  not),  and  in  proportion  to  the  extent  of  the  front- 
age thereon.— ii?r^.  v.  Newport  Board  of  Health. — q.b. 
268.— 9  Jur.  N.  S.  Q.B.  78;  ibid.  146;  32  L.  J.  N.  S.  M. 
C.  97;  Q.B.  151. 

4.  Local  Board  of  Health — Powers — Buildings — 
Local  Ooeemmcnt  Act,  1858—21  ^  22  Vict.  c.  98,  $s. 
34,  85. — The  plaintiffs  were  lessees  for  ninety-nine 
years  of  a  piece  of  land  within  the  jurisdiction  of  the 
local  board  of  H.  The  land  leased  was  higher  than 
the  street,  and  was  bounded  from  the  street  by  a  walL 
The  plaintiffs  erected  a  chapel  on  the  land,  and  in 
order  to  approach  the  chapel  steps  were  placed  on  the 
plaintiffs'  land.  The  chapel  was  erected  before  the 
local  board  was  in  existence,  but  the  steps  and  boundaiy 
wall  were  completed  afterwards.  After  a  resolution  of 
the  board  and  a  notice  to  the  plaintiffs,  the  local  board 
removed  the  steps  and  boundary  wall,  and  refosed 
compensation. 

Held,  that  the  local  board  were  not  justified  under 
the  Local  Government  Act  1858,  and  if  any  bye-law 
authorised  the  act  such  bye-law  would  be  unreasonable. 
— Brown  v.  Local  Board  of  Health  of  Holyhead^  EX. 
71—32  L.  J.  N.  S.  Ex.  25 ;  7  L.  T.  N.  S.  Ex.  3,  32. 

4.  Order  to  abate  nuisance  by  doing  works  neces- 
sary— Jurisdiction  of  Justices  to  enforce  order — Power 
to  inquire  as  to  necessity  of  works.  —  Under  the 
Public  Health  Act  a  local  board  of  health  having, 
on  the  report  of  their  surveyor,  ordered  certain  woiira 
to  be  done  to  abate  an  alleged  nuisance,  and  the 
justices,  on  an  application  to  them  to  enforce  the  order, 
having  decided  that  the  defendant  had  done  all  thai 
was  necessary,  though  not  all  that  was  ordered  to  be 
done — 

Held,  that  they  had  no  discretion,  on  that  ground,  to 
decline  to  enforce  the  order. — Hargreave  v.  Taylor. — 
Q.B.  562. 

5.  Appointment  of  umpire — Award  of  costs — Tara- 
tion — Action  for  unascertained  costs. — ^Arbitxators  ap- 
pointed under,  may  appoint  an  umpire  after  twenty- 
one  days  within  which  they  are  required  to  make  their 
award  have  elapsed,  and  may  do  so  without  enlarging 
the  time  for  making  the  award. — Holdsworth  v.  .0^?*- 
sham  {Clerk  of  a  local  board  of  health),  EX.C.  733;  Aom. 
HoldswoHh  V.  Wilson,  EX.— 8  L.  T.  N.  S.  434. 
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When  an  umpire,  appointed  under  the  125th  section 
of  11  k,  12  Viot.  c  63y  awarded  oompensation  to  the 
plaintifif,  and  generaUj  that  the  ooets  of  the  reference 
should  be  paid  by  the  Local  Board  of  Health  (reyersing 
the  judgment  of  the  Queen's  Bench),  that  the  ascer- 
taining the  amount  of  such  costs  by  taxation,  was  not 
a  condition  precedent  to  the  right  to  bring  an  action 
for  them. — Ihid,  JBradshaw'f  cast,  12  Q.  B.  562  ex- 
plained. 

PUFFBRS.— See  Auction. 

PUMP:— 

The  right  to  use  is  a  discontinuous  easement,  and 
needs  definite  words  to  create  it. — See  Easement,  2. 

•QUALIFICATION  OF  VOTER.  —  See  Reoistbation 
Law,  2 

<iUARTBR  SESSION:— 

1.  Duty  of  justices  to  return  to  ;  Summary  con- 
Tictions. — See  Justices,  40. 

2.  Liable  for  neglect  or  refusal  to  return  any  specific 
one  required;  but  their  deric  is  not  liable  unless  he 
disobeys  their  orders. — See  Justices,  40. 

8.  Jurisdiotion  of  when  proeeoutors  of  an  indict- 
ment for  embezzlement  are  incorporated.  —  See 
Criminal  Law,  5. 

4.  Jurisdiction  of  to  try  larceny  on  high  seas. — See 
Criminal  Law,  18. 

5.  Jurisdiction  to  try  nusdemeanour  for  attempting 
to  commit  suicide.<^See  Cbiminal  Law,  17. 

6.  Appeal  against  conYiction  subject  to  a  case ; 
Costs  of  appeal  to  abide  the  result  The  Queen's 
Bench  quadied  the  order  of  sessions  generally. 

Held,  that  Quarter  Sessions  had  no  power  to  deal 
with  costs  afterwards. — See  Justices,  7. 

4JUIBT  ENJOYMENT.— See  Landlord  and  Tenant, 
17, 18. 

QUORUM— MAYOR  AND  EX-MAYOR.— See  Justices, 
35. 

<IU0  WARRANTO.— See  Corporation,  Municipal. 

For  what  ofiKce  it  will  not  lie. — Eag  parte  Smythe, 
Q.B.  764.-8  L.  T.  N.  a  Q.  B.  468. 

Corporation;  Charter  of. — Beg,  y.  Jone*,  8  L.  T.  N.  S. 
Q.  B.  503. 

Municipal  eorparaiion  —  2hnm  eounoUlor — House-' 
holder — Oceupation — lenaney. — On  a  rule  niH  for  an 
informatloA  in  the  nature  of  a  quo  warranto  against  a 
town  councillor,  as  not  being  a  resident  householder, 
it  not  appearing  that  he  had  taken  the  house,  or  that 
he  paid  l^e  rent,  though  a  joint  oooupant,  the  rule  was 
made  absolute. — Beg.  v.  Maxwell,  q.b.  308. 

RAILWAY  CLAUSES  ACT.— See  Bridge,  2;  Justices, 
39. 

1.  Accommodation  works;  Order  of  Justices  for; 
Drains;  Mines. — See  Justices,  39. 

2.  Incorporation  of  inprivate  Act — 8  <J'  9  Vict,  c,  45.— 
The  justices  convicted  a  railway  company  for  not  re- 
pairing a  bridge.  Their  oonyiotion  being  appealed 
against,  the  Court  held  that  the  65, 145,  and  subsequent 
sections  of  the  Railway  Clauses  Act,  8  Vict.  c.  20,  were 
incorporated  in  the  private  Act,  and  that  the  justices 
were  right  in  convicting  under  them. — Bristol  and 
Exeter  BaUncay  Company  v.  Tucker, — 7  L.  T.  N.  S. 
C.  B.  464. 

RAILWAY  COMPANY.— See  Carriers,  1,  2  ;  Master 
AND  Servant  ;  Nbolioence,  11, 12;  Pleading,  7  ; 
Rate,  17,  21,  22;  Tolls,  8. 

1.  Conviction  of  for  not  repairing  a  bridge. — See 
Bridge,  2. 

2.  Lial^iy  of,  for  acddents  caused  by  want  of  care; 
blowing  off  steam  at  a  level  crossing.^See  Neou- 
OBNCB,  11, 12. 

3.  Negligence ;  servants  of  the  company;  common 


employment ;  guard  of  train ;  ganger. — See  Negli- 
gence, 12. 

4.  Carriers — Special  contract — Notice  of  terms — 
Sending  goods  with  such  notice — BaUway  traffic  Act, — 
A  railway  company,  who  carried  certain  bulky  commo- 
dities at  a  certain  rate  per  ton,  gave  notice  to  the  de- 
fendants that  they  would  only  carry  such  commodities 
on  certain  terms,  that  is,  at  a  certain  minimum  rate  per 
truck— capable  of  carrying  three  tons — ^whether  filled 
or  not,  the  rate  per  ton  being  far  leas  than  the  ordinary 
rate.  The  defendants,  although  objecting  to  these 
terms,  yet  without  any  departure  by  tiie  company 
therefrom,  continued  to  send  such  commodities,  some- 
times in  quantities  of  leas  than  three  tons,  and  they 
claimed  to  be  charged  at  tiie  minimum  rate  per  ton, 
for  the  quantites  actually  carried. 

Held,  that  th^  were  not  entitled  to  daim  to  be  so 
charged,  and  were  bound  to  pay  at  the  rate  charged 
per  truck;  that  there  was  nothing  unreasonable  therein, 
and  that  even  if  there  were  their  remedy  was  under 
the  Railway  TraflSc  Act,  17  k  18  Vict.,  The  Great- 
Western  BaUway  Company  v.  ToomeVt  Q.B.  464. 

5.  Compensation  —  Lands  injuriously  affected  — 
Lands  Clauses  Consolidation  Act,  1845  (8  Vict,  c, 
18,  s,  68) — BaUway s  Clauses  Consolidation  Act,  1845 
(8  Vict,  c,  20,  s,  6) — Prospective  proJUs.^-The  plain 
tiff  was  the  lessee  of  houses  abutting  on  a  high- 
way, some  of  which  were  unfinished.  A  railway 
company,  imder  the  authority  of  their  Act,  without 
taking  any  part  of  the  plaintiff's  land,  carried  their 
line  across  the  highway  on  a  level,  and,  by  an  embank- 
ment nearly  parallel  to  the  highway,  and,  in  front  of 
the  plaintiff's  houses,  carried  the  highway  over  the 
railroad  by  a  bridge,  whereby  the  old  highway  opposite 
the  houses  could  no  longer  be  used  as  a  thoroughfare, 
and  became  merely  an  inconvenient  mode  of  access  to 
the  houses;  and  Uiey  were  rendered  less  suitable  for 
occupation  as  shops,  and  their  value  was  diminished. 

Held  (aflftrming  the  judgment  of  the  Queen's  Bench), 
that  the  plaintiff  was  entitled  to  compensation  under 
8  Vict.  c.  18,  s.  68,  and  8  Vict.  c.  20,  s.  6,  inasmuch  as 
the  houses  were  **  injuriously  affected),"  and  that  the 
arbitrator  was  entitled  to  take  into  consideration  the 
damage  in  respect  of  the  prospective  profits  which 
would,  except  for  the  works  of  the  railway,  have  ac- 
crued in  respect  of  the  unfinished  houses  when  com- 
pleted.— Chamberlain  v.  27ie  West-End  of  London  and 
Crystal  Palace  BaUway  Company,  EX.c.  472. — 32  L.  J. 
N.  S.  Q.  B.  173;  8  L.  T.  N.  S.  Ex.  Ch.  149. 

6.  Compensation — BaUway  Clauses  Consolidation  Act 
— Lands  Clauses  Consolidation  Act — Lands  it^uriously 
affected— Obstruction — Thoroug^areS  ^  9  Viet,  c, 
20. — ^The  plaintiff  was  the  occupier  of  a  shop  under  an 
agreement  to  hold  for  three  years,  and  in  consequence 
of  the  construction  of  the  defendant's  railway  the 
thoroughfare  leading  to  the  shop  was  obstructed,  and 
the  business  diminished. 

Held,  in  an  action  to  recover  damages  awarded  by  a 
jury  summoned  under  the  Lands  Clauses  Consolidation 
Act,  that  the  plaintilTs  shop  was  injuriously  affected 
within  the  meaning  of  the  Lands  Clauses  Consolidation 
Act,  8  &  9  Vict.  c.  18,  s.  68. — Senior  v.  The  Metropolitan 
BaUway  Company,  EX.  836. — 9  Jur.  N.  8.  802;  8  L.T. 
N.  S.  644. 

7.  Compensation — Tunnel — Lands  Clauses  Act — "  In 
juriously  affected  " — Subsequent  i7\juries  through  causes 
capable  of  being  foreseen, — ^Where  a  railway  company, 
after  a  voluntaiy  arbitration  under  the  Lands  Clauses 
Act,  paid  a  sum  of  money  awarded  '*  for  the  right  to 
construct "  a  tunnel, "  and  for  the  purchase  of  the  site 
thereof,  and  for  compensation  for  all  damage  and  injury 
done  to  the  property  of  the  claimant  by  the  oonsbruc 
tion  thereof,"  and  for  ''the  right  to  construct  and 
maintain  the  tunnel,"  and  for  all  damage  sustained  by 
reason  of  the  construction  thereof,  and  took  a  oonv^- 
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aaoe  of  *'  the  mte,"  ftnd  **  Ubertj  to  make,  use,  and 
maintain  **  the  taimel,^ 

Held,  that  the  owner  oonld  not,  ten  yean  afterwairds, 
claim  compensation,  or  maintiaip  an  action  for  damage 
caused  to  boildings,  upon  or  adjoining  to  the  land 
through  which  the  tunnel  laa,  by  reason  of  the  vibra- 
tion of  the  trains  or  other  causea  capable  of  being  f  ore- 
B&eaDL—Orqft  v.  The  London  and  NarthrWe$tim  Baa- 
fony  Company,  Q3.  860.— 32  L.  J.  N.  a  Q.  B.  118;  7 
L.  T.  N.  S.  Q.  B.  741. 

8.  If^nction  wnd$t  HaiUvmy  7¥afio  Act — lime  of 
eHoting  ttatisn — Out$, — ^The  Ooozt  granted  an  injunc- 
tion against  a  railway  oompany  imder  17  k  IS  Vict  o. 
81,  to  restrain  them  from  subjeeting  the  oomplainante 
to  undue  and  unzeaaonable  prejudice  and  disadvantage 
in  refusing  to  reoeive  their  goods  at  the  oompaay's  sta- 
tion after  the  time  fixed  by  the  oompany,  whilst  they 
reoeired  at  such  station  at  a  later  time  goods  ooUected 
by  themselves. 

When  a  company  has  ao  acted  as  to  make  it  proper 
for  any  person  to  come  to  the  Court  for  relief  under 
the  statute,  that  relief  will  be  granted  at  the  cost  of 
those  whose  acts  have  occasioned  the  application. — 
JBaxendale,  In  re,  v.  The  London  and  North-Wegtem 
Railway  Company,  12  C.  B.  N.  S.  769;  1  N.  R.  246. 

9.  Lands  Clauses  Consolidation  Act — 8  4*  9  Vict.  c. 
18,  «.  46,  51,  52,  68 — Claim  for  compensatian — Notice 
of  inquiry — Costs, — Section  51  of  Uie  Lands  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict,  a  18),  enacts  that, 
if  the  verdict  (^  the  jury  be  given  for  the  same  or  a 
less  sum  than  the  sum  previously  ofEered  l^  the  pro- 
moters of  the  undertaking  «  .  .  one-half  of  the 
oofite  of  summoning,  impannftHing,  and  returning  the 
jury,  and  of  taking  the  inquiry  •  .  .  shall  be  de- 
frayed by  the  owner  of  the  lands,  and  the  other  half  by 
the  promoters;  and  section  46  requires  not  less  than 
ten  days'  notice  of  the  time  and  place  of  inquiry  to  be 
given  in  writing  by  the  promoters  of  the  undertaking 
to  the  other  party.  A.  claimed  compensation  under 
section  68  for  injury  done  to  his  house,  and  the  jury 
gave  him  a  less  sum  than  the  promoters  had  offered  six 
days  before  the  inquiry. 

Held,  that  the  offer  must  be  made  before  the  ten 
days*  notice  of  trial,  to  entitle  the  promoters  to  have 
half  the  costs  of  the  inquiry  paid  by  the  claimant. 

The  decision  of  the  master,  under  the  52nd  section, 
can  only  be  reviewed  by  the  Court  of  which  he  is  a 
master,  and  if  not  so  reviewed  is  final. — Metropolitan 
BaUrvay  Company,  Appts^v,  Tumham,  Bespt., CP.  695. 
—8  L.  T.  N.  S.  C.  B.  280. 

10.  Local  Act — 4  ^'  5  Will.  4,«?.  Ixxxviii — Seizure  of 
goods  in  transitu. — To  authorise  a  seizure  of  goods  in 
transitu  under  the  166th  section  of  the  London  and 
South-Westem  Railway  Company's  Looal  Act,  4  &  5 
Will.  4,  c.  Ixxxviii.,  for  rates  and  tolls  due  to  the  oom- 
pany, it  must  be  shown  t^t  all  the  conditions  imposed 
by  tiiat  section  have  been  complied  with. — North  and 
Others,  Assignees,  v.  The  London  and  South-Westem 
BaiZway  Company,  Q.v.  624.— 82  L.  J.  N.  8.  C.  P.  166; 
8  L.  T.  N.  S.  24. 

RAILWAY  TRAFFIC  ACT.— See  Railway  Company, 
4,8. 

RAPE:— 

On  proof  of;  civil  action  merges  in  the  felony; 
plaintiff  non-suited. — See  Assault,  2. 

RATE.— See  Highway;  Poob. 

Burial  rate;  Separate  parishes;  How  rateable  appor- 
tionment of  expenses. — See  Apportionment;  Bueialb 
Acts. 

1.  Church  rates  —  Composition  rate  —  Transfer  of 
power  to  make  rate  from  old  to  new  vedry  under  18  ^' 
19  Vict,  c,  120,  and  19  ^-  20  Ttct.  c.  112,  s.  Z— Power 
in  Local  Act  to  churchwardens  to  make  rate — Saint 
Matthew,  BethnaUgreen — Misdescription  of  date  of 
making  rate  in  demand — BetrospecUveness — Ground  of 
appeal, — Under  a  Local  Acty  power  was  given  to  sum- 


mon for  non<*pay  meut  of  rates,  if  parties  riionld  negleot 
to  pay  for  fourteen  days  after  demand  in  writing. 
WMlst  a  xaAe  was  due  a  demand  was  made,  but  the 
date  when  the  rate  was  made  wt  misdeaalLed  ia  the 

Held,  that  the  misdesoription  was  immaterial. 

The  powers  given  under  the  locid  Acts  for  the 
management  of  St.  Matt^w,  Betfanal-f^reen,  to  the 
vestry  constituted  under  sueii  Acts  to  make  the  "  com- 
position rate  "  therein  mentioned,  are  transferred  to 
the  vestry  constituted  under  the  Aote  for  the  better 
local  management  of  the  metropolis. 

The  objection  that  a  rate  is  retrospeotive  is  ground 
of  appeal;  and,  where  the  party  objecting  has  not  ^>- 
pealed,  cannot  be  urged  as  an  objection  to  a  rule  calling: 
on  justices  to  show  cause  why  th^  should  not  iasna 
thehr  warrant  of  distress  for  the  rate. — Beg.  r.  Stret- 
field  and  Diwon  (Juetioes  of  Middleeew),  and  Bayntan^ 
'^In  the  matter  of  a  Churchrrate  of  St.  Matthew, 
Bethnalrgreen,  B.C.  786. 

2.  Churchrrate — Dispute  as  to  ftaUdity. — 8  L.  T. 
N.  S.  Q.  B.  618, 

8.  Churoh^rate,  Ditputimg  the  validity  of — Jkriedi^ 
tion  of  JMstioes. — Upon  the  hearing  of  an  information 
for  non-payment  of  church-rates  the  churdiwaidens 
gave  evidence  in  support  of  their  case,  and  w&ce  cross- 
examined  by  the  defendant,  who  urged  several  objeo* 
tions  to  his  paying^that  the  notice  of  the  meeting  at 
which  the  rate  was  alleged  to  have  been  made  was  in- 
formal, that  all  the  property  in  the  parish  was  not  as- 
sessed, that  the  rate  was  retrospective,  &c.,  and  sub- 
mitted to  the  justices  that  their  decision  iSionld  be  in 
his  favour,  and  told  them  he  diould  appeal  against  the 
rate.  The  justices,  having  consid^ed  t^  whole  case, 
gave  judgment  against  h^  on  all  the  points,  and  made 
an  order  for  payment. 

Held,  upon  a  rule  for  a  eertiarari  to  quash  the  order 
upon  the  ground  that  the  defendant  had  objected  to 
the  validity  of  it,  and  to  the  power  of  the  justioea  to 
make  it,  that  the  rule  must  be  discharged,  for  that  the 
defenduit  had  submitted  the  validity  of  his  objections 
to  their  decision,  and  that  the  case  was  governed  by 
B.  V.  Justices  of  Salop,  29  L.  J.  M.  C.  89. — Beg.  r.  Knos 
Justices  of  Suffolk,  q.b.  708.— 8  L.  T.  N.  6.  880. 

4.  Church-rates — Order  of  justices  under  S8  Geo.  8, 
c.  127 — Otject ion  to  validity — Liability  of  justieet  for 
disregarding — Limitation  of  actions — Costs  of  fuashing 
order. — In  an  action  against  justices,  acting  under 
58  Qeo.  8,  c.  127,  for  cnranting  their  warrant  to  enforce 
the  payment  of  a  (diurch-rate,  the  validity  whecec^  was 
di^mted  before  them, 

Held,  per  Wightman  and  Blackburn,  JJ.  {dissentiente 
Mellor,  J.)  that  it  is  not  sufficient  to  entitle  the  plain- 
tifib  to  recover,  that  they  bond  fide  disputed  the  valid- 
ity of  the  rate,  and  gave  notice  thereof  to  the  defen- 
dants, who,  nevertheless,  proceeded  to  make  their  order, 
if  the  defendanto  proceeded,  because  they  adjudged, 
though  erroneously,  the  dispute  not  to  be  bona  Mde,  un- 
less they  so  adjudged  it  maliciously,  and  without  rea- 
sonable and  probable  cause;  and  that,  therefore,  the 
jury  ought  to  have  been  adced  whether  the  justice;^ 
acted  maliciously,  and  under  such  oircumstances  as. 
would  not  amount  to  reasonable  and  probable  cause  for 
their  belief  that  the  dispute  was  not  bona  fide. 

The  order  of  the  justices  was  made,  and  a  distress 
warrant  issued  more  than  three  months  before  the 
commencement  of  the  action,  but  the  distress  was 
actually  levied  within  the  three  montiis,  and  aub- 
sequently  the  order  was  brought  up  by  eartiorari  and 
quashed. 

Held,  that,  as  the  action  was  too  late  under  53  Geo.  3. 
c.  127,  s.  12,  as  regards  the  making  of  the  order,  the 
plaintiff  was  not  entitled  to  recover  the  expenses  of 
quashing  such  order. — Pease  v.  Chaytor,  Q3.  563. — 9 
Jur.  N.  S.  664;  82  L.  J.  N.  S.  M.C.  121,  Q.  B.  151;  8 
L.T.N.S.C.F.  618. 
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6.  Church  Ilate9 — Jurisdiction  of  jtuHees — Objection 
to — When  made  boii&  fide. — On  the  hearing  of  an 
information  for  the  non-payment  of  a  chnroh-rate, 
the  defendant's  attorney  objected  to  the  jnriadiction 
of  the  justioeB,  fiist,  becanse  the  rate  was  illegal* 
a  district  part  of  the  parish  being  omitted;  2ndly, 
that  details  of  the  rate  were  demanded  and  re- 
fused; 8rdly,  the  rate  was  exoessiye  tmd  nnneoes- 
sary.  It  was  proved  that  at  the  Tcstry  meeting, 
when  the  rate  was  made,  an  explanation  of  the  esti- 
mate was  given,  and  that  the  amount  was  necessary. 
*nie  justices  held  that  the  2nd  and  3rd  objections  were 
not  bona  fide.  At  an  adjourned  hearing  of  the  case, 
-  the  complainant  prored  that  the  omitted  district  had 
been  legally  separated  from  the  parish  by  an  order  in 
council,  and  formed  into  a  i>ariBh  for  ecclesiastical  pur- 
poses, under  certain  statutes;  and  when  the  justices 
were  about  to  give  judgment,  the  defendant  objected 
to  the  validity  of  the  rate,  but  being  of  opinion  tiiat 
this  objection  was  not  bon^i  fide  they  made  an  order  for 
payment  of  the  rate. 

Held,  that  they  acted  within  the  jurisdiction,  and 
that  they  were- to  issue  their  warrant  to  enforoe  pay- 
ment of  tiie  rate. — Reg.  v.  Blaekkttm,  et  at.,  JJ.  of 
Cinque  PeHi  and  J,  Crefin,  32  L.  J.  N.  S.  B.  C.  M.  41. 

6.  Cliurch  rates,  subtraction  of — Xon-llabHity  of  sepor 
rate  parislies  for  ecclesiastical  parposes  to  be  rated  to 
tJte  old  parish  church— l^  ^  20  Vict,  c,  104,  m.  14,  16. 
— Completion  of  mindows — Notice  of  vestry. — ^Where 
banns  of  matrimony  may  be  published,  and  marriages, 
chnrchlngs,  and  baptisms  performed  in  a  consecrated 
church  or  chapel  to  which  a  district  belongs,  the  in- 
cumbent of  which  is  entitled  absolutely  to  the  fees  for 
^the  performance  of  such  offices,  that  district  becomes, 

by  sect.  14  of  19  &  20  Vict.  c.  104  (provided  it  were 
not  so  at  the  passing  of  that  Act)  a  separate  and  dis- 
tinct parish  for  ecclesiastical  purposes,  and  as  such 
ceases  to  be  liable  to  be  rated  to  the  old  parish  church. 
Where  the  notice  of  vestry  was  for  the  purpose  of 
granting  a  church-rate  for  and  towards  the  repairs  and 
expenses  of  the  parish  church,  and  the  chief  item  in 
the  estimate,  £100,  nearly  two-thirds  of  the  whole  rate, 
was  for  the  completion  of  windows  already  begun,  the 
notice  was  held  to  be  sufficient — Gough  and  CartwrigM 
T.  Jones,  Ex.  107. 

7.  Poor-rate — Qas  company — Stations,  worhs,  Sfc. — 
Mains  and  pipes — Assessment — Apportionment. — The 
overseers  of  a  township,  in  order  to  estimate  the  rate- 
able value  of  the  mains  and  pipes  of  a  gas  company, 
whose  mains  and  pipes  lay  in  five  different  townships, 
first  ascertained  the  rent  for  which  the  whole  rateable 
property  of  the  company  might  be  expected  to  let. 
They  then  deducted  from  that  sum  the  net  rateable 
value  of  the  stations,  works,  &c.,  contributing  in- 
directly to  the  profits,  and  treated  the  residue  as  the 
net  rateable  value  of  the  rest  of  the  appellants'  pro- 
perty, consisting  of  the  mains  and  pipes  which  lay  in 
five  different  townships,  and  then  proceeded  to  i^por- 
tiou  that  net  rateable  value  among  the  different  town- 
ships, in  proi>ortion  to  the  extent  of  the  mains  and 
pipes  in  each. 

Held,  first,  that  the  mode  adopted  l^  the  respondent 
parish  in  order  to  ascertain  the  net  rateable  value  of 
the  mains  and  pipes  was  correct;  but  that  the  mode 
adopted  by  them  of  apportioning  the  value  so  obtained 
among  the  several  townships  was  not  correct. 

Secondly,  that  in  estimating  the  net  rateable  value 
of  the  property  of  the  company,  and  the  net  rateable 
value  of  the  stations,  works,  &c.,  regard  ought  to  be  had  to 
the  mles  laid  down  in  the  cases  of  Ueg.  v.  Mile  End 
Old  Town,  10  Q.  B.  210;  and  Beg.  v.  Tlie  West  Middle- 
sex Watcncorlis,  1  E.  &  R  716. 

Thirdly,  that  the  sum  obtained  as  the  net  rateable 
value  of  the  mains  and  pipes  ought  to  be  apportioned 
among  the  several  townships  on  the  principle  laid 
down  in  Beg.  v.  The  West  Middlesex  Waterworks.  [ 


Reg.  V.  The  West  Middlesex  Waterworki,  1  E.  &  E. 
f  16,  confirmed.—^,  v.  The  Sh^ld  United  Gas-light 
Ompany,  qjB.  10C4. — 9  Jur.  N.  S.  623;  82  L.  J.  N.  6. 
169. 

8.  Poor — Claim  to  be  put  on  poor-rate — Acts  for  the 
better  local  management  of  tlie  metropolis —  Vestry — 
Overseers. — Under  local  Acts  relating  to  a  parish  the 
vestry  had  power  to  make  poor-rates,  and  the  powers 
of  the  vestry  were,  by  the  Acts  for  the  better  local 
management  of  the  metropolis,  transferred  to  the  new 
vestry  under  those  Acts.  The  4th  section  of  the  later 
Act,  19  &  20  Vict.  c.  112,  provides  that  occupiers 
claiming  to  be  rated  may  give  notice  and  pay,  or  tender 
to  the  overseers,  and  upon  that  being  done  they  are 
required  to  put  the  name  on  the  rate. 

Held,  that  as  the  overseers  had  no  control  over  the 
rate,  there  was  no  ground  for  a  mandamus  to  them  at 
the  instance  of  an  occupier  who  had  proceeded  under 
the  4th  section,  and 

Semble,  that  the  notice  and  jmyment  or  tender  should 
have  been  to  the  new  vestry. — Reg.  v.  Overseers  of 
Islington,  B.C.  760.-— 9  Jur.  N.  S.  Q.  B.  165;  3  B.  &  8. 
46;  8L.  T.  N.  S.  331. 

9.  Poor  rate — Local  Act — Occupation — Liability  of 
contractor  for  the  refreshment  department  of  the  Inter- 
national Exhibition. — The  C!ommissioners  for  the  In- 
ternational EKhibition  of  1862  agreed  with  the  con- 
tractor for  the  refreshment  department,  that  he  should 
have  the  right  of  selling  refreshments  from  the  day  on 
which  the  Exhibition  was  opened  to  the  closing  thereof, 
in  a  portion  of  the  building  which  was  to  consiBt  of  a 
space  of  40,000  square  feet  at  the  least,  the  site  and 
boundaries  whereof  should  be  fixed  and  determined  l^ 
the  commissionerB.  The  contractor  was  to  fit  up  the 
space  BO  determined,  and  provide  cellarage  accommo- 
dation. The  contractor  and  his  servants  were  to  be 
subject  to  the  bye-laws  and  regulations  made  by  the 
commissioners,  and  the  admissions  to*  the  building 
were  to  be  regtdated  by  the  commissioners.  The  con- 
tractors engi^ed  to  keep  a  sufficient  supply  of  provi- 
sions, and  to  keep  the  refreshment  rooms  clean.  And 
it  was  agreed  tiiat  in  certain  events  the  commissioners 
should  be  at  liberty  to  re-let  the  refreshment  rooms  ; 
and  that  all  fittings,  &c.,  put  up  therein  by  the  con- 
tractor should  be  the  i»opert«y  of  the  ocmmiissioners, 
and  be  a  security  to  them  for  the  due  performance  of 
the  agreement  by  the  contractor. 

Held,  that  the  above  agreement  did  not  confer  upon 
the  contractor  such  an  occupation  as  would  render 
him  liable  to  be  rated  to  the  poor  rate  in  reQ)ect 
thereof. — Reg.  v.  Morrish. — Morrish  (Ap.)  v.  Hall 
(Resp.)  Q.B.  960. 

10.  Quarter  Sessions — Costs  of  appeal  against  poer- 
rate,  form  of  order  for  payment  ^ — Clerk  of  peace — 
12  ^  13  Txct.  e.  45,  *  5—11  ^  12  T%ct.  c.  48,  s,  27.— 
By  12  &  13  Yiot.  c.  45,  s.  5,  courts  of  quarter  sessions 
may,  ui>on  any  appeal,  order  the  losing  party  to  pay 
the  costs,  **  to  the  other  party,"  to  be  recoverable  in 
the  manner  provided  by  11  &  12  Vict  c.  43,  s.  27. 
That  section  enacts  that  where  on  the  appeal  there 
menti<med,  the  Court  orders  either  party  to  pay  costs, 
such  order  shall  direct  such  costs  *'  to  be  paid  to  the 
clerk  of  the  peace  of  such  court,  to  be  by  him  paid 
over  to  the  party  entitled  to  the  same,"  &c. 

Held  (affirming  the  judgment  of  the  Queen's  Bench), 
that  an  order  under  12  &  13  Yiot.  c.  45,  s.  5,  for  the 
payment  of  the  costs  of  an  appeal  against  a  poor-rate, 
directing  the  losing  party  to  pay  such  costs  to  the  clerk 
of  the  peace,  to  be  by  him  paid  over  to  the  successful 
part^,  was  rightly  made. — Qay^.  Mattheres,  Q.e.  89. — 
BX.C.  922;  9  Jur.  N.  S.  Q.  B.  716;  32  L.  J.  N.  S.  M.  C. 
58;  7  L.  T,  N.  S.  504;  8  L.  T.  N.  8.  674. 

1 1.  Rate — Assessment  upon  m  toll. — Reg.  v.  Stockton 
and  Darlington  Railway  Company. — 8  L.  T.  N.  8.  Q. 
B.  422. 

12.  Sessions — Appeal — Poor-rate— Ifotioe  of  obfeeHtm 
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to  rates — Service  of  objeetion — Qutuhing  of  rate  on 
another  appeal — Mandamus — Costs. — On  an  appeal  to 
the  sessions  against  a  poor-rate,  with  notice  of  objection 
to  the  rating  of  several  persons,  one  of  whom  had  not 
been  served  with  such  notice,  the  sessions  on  that 
groxind  refused  to  hear  the  appeal,  and  this  Court 
granted  a  tule  nisi  for  a  mandamus  to  them  to  enter 
and  hear  it;  the  fact  not  being  stated,  that  the  sess- 
sions  had  quashed  the  rate  on  another  appeal,  upon 
which,  however,  a  "  case "  had  been  stated  for  this 
Court  Pending  the  rule  this  case  was  abandoned, 
and  the  Court  then  discharged  the  rule  without  oosts; 
but 

Semble,  that  the  appeal  ought  to  have  been  heard. — 
Ackroyd  v.  The  Overseers  of  CHldersome,  q.b.  264. 

13.  Separate  parishes — Making  of  poor^ate,  and  ap- 
plication of  the  poor-rate  fund. — ^In  the  town  of  Barton 
there  are  two  parishes,  each  having  a  district  attached 
to  it  from  time  immemorial,  having  appointed  its  own 
overseers,  surveyors,  and  church-wardens,  and  levying 
its  own  church  and  poor-rates.  The  poor  had  always 
been  the  same  in  both  districts,  and  the  money  collected 
had  always  been  paid  into  a  common  fund,  and  dis- 
tributed in  both  districts  by  an  assistant  overseer  ap- 
pointed by  the  two  districts  jointly. 

Held,  t^at  they  were  separate  and  distinct  parishes. 
— 72^.  V.  IbmhUfSon,  2  N.  B.  524. 

14.  Vicar  of  a  parish  Bating — What  deductions  he 
may  make  in  respect  of  a  curate's  salary, — The  vicar  of 
K,  a  parish  oontaining  several  townships,  of  which  one 
was  S.,  derived  his  income  partly  from  money  in  the 
funds,  and  glebe  farms  lying  outside  the  parish,  and  partly 
from  a  tithe  rent-duurge  on  lands  within  it.  The 
amount  of  such  rent-charge  accruing  from  land  within 
the  township  of  S.  was  £26  a  year.  The  vicar  em- 
ployed a  curate  (whose  services  were  admitted  to  be 
necessary),  at  a  salary  of  £100  a  year. 

Held,  that  in  rating  the  vicar,  the  overseers  of  S. 
were  right  in  allowing  a  deduction  of  such  a  sum  only 
in  respect  of  the  curate's  stipend  as  bore  to  £100  the 
same  proportion  as  £26  bore  to  the  whole  income  of 
the  vicar. — Ihfvcett,  App,^  v.  The  Overseers  of  Soriven 
Tenteryate,  JResp.,  Q.B.  689.  Mm.  Scriven  with  Tenter- 
gate  V.  JRwrcerrt.— 32  L.  J.  N.  S.  IL  C.  161 ;  Q.  B.  182. 

15.  Where  two  separate  parishes  are  united  under 
the  Burials  Acts,  as  to  the  mode  of  rating— See  Bubial 
Acts,  Appobtionhent  of  Expenses. 

16.  Voting-^PoUf  Mode  of  taking — Ihrm  of  putting 
the  question — Original  resolution — Amendments — Right 
to  propose  amendments — Proper  time  to  propose  them, — 
It  is  a  general  principle  that  when  a  vote  is  to  be  taken 
in  any  public  body,  all  the  propositions  on  which  it  is 
to  be  taken  should  be  before  the  body  who  are  to  vote, 
previous  to  the  taking  of  the  vote,  and  after  it  has  been 
taken  by  a  poll  it  is  too  late  to  propose  new  amend- 
ments on  the  same  motion.  And  though,  where  dif- 
ferent substantive  amendments  have  been  proposed, 
they  should  all  be  put,  it  is  enough  if  an  original 
motion,  and  an  amendment  which  amounts  to  a  direct 
negative,  have  in  substance  been  put  to  the  vote.  And 
there  is  no  necessity,  if  the  majority  are  against  the 
amendment,  to  put  the  original  motion,  simplidter,  to 
the  vote;  nor,  indeed,  is  it  proper  to  do  so,  as  it  might 
invite  further  amendments,  and  counter  propositions. 
— The  C^iurchwardens  of  St,  Giles,  CamherweU,  v.  The 
Justices  of  Surrey,  and  R,  May,  q.b.  362.  Xom,  Reg, 
V.  Roberts  and  the  Justices  of  Surrey  and  Richard  May, 
82  L.  J.  N.  S.  M.  C.  153.  I^om,  Reg,  v.  The  Surrey  Jus- 
tices and  R,  May,  7  L.  T.  N.  a  Q.  B.  823. 

17.  Bocks  rating — Private  Act — Local  Oovemm>ent 
Act,  1858  —  Railway — Warehouses, — ^Thc  appellants 
were  incorporated  under  the  5  &  6  WilL  4,  c.  Ixxv., 
and  are  the  owners  and  occupiers  of  docks,  with  ware- 
house &c.,  and  railways  round  the  same.  The  railway 
and  tram  road  were  made  under  the  Companies 
Act,  and  were  open  to  the  public  on  payment  of  tolls. 


Under  the  21  Sc  22  Vict.  c.  98,  s.  55  (Local  Ckyvem- 
ment  Act,  1858),  the  general  district  rates  shall  be 
made  and  levied  upon  the  occupier,  upon  all  snch 
kinds  of  property  as  are  or  may  be  assessable  to  the 
rate  for  tiie  relief  of  the  poor,  and  shall  be  aneonegl 
upon  the  full  net  annual  value  of  such  proper^,  kc, 
subject  to  this  exception,  and  the  oocupier  of  any  land 
oovered  with  water,  or  used  only  as  a  canal  or  towing' 
path  for  the  same,  or  as  a  railway  constructed  under 
the  provisions  of  any  Act  of  Parliament  for  pnblic 
convenience,  and  shall  be  assessed  in  respect  of  the 
same,  in  the  proportion  of  one-fourth  only  of  such  net 
annual  value  thereof. 

Held,  Ist,  that  the  dock  was  within  the  exoeptioB^ 
and  rateable  on  the  lower  scale  only. 

2ndly,  that  the  warehouses  and  other  adjuncts  were 
rateable  on  the  higher  scale. 

3rdly,  that  the  railways  and  tramways  were  con* 
structed  for  public  conveyance,  and  were  rateable  on 
the  lower  scale. — Newport  Dock  Campany  v.  Newport 
Board  of  Health,  2  B.  5c  S.  Q.  B.  708. 

18.  Wrong  levy  qf  rates — Mandamus — Judgment  ob- 
tained no  charge  on  rtitet— Repayment, — Where  a  local 
board  of  healUi  had  made  a  rate  for  right  and  lawful 
purposes,  but  levied  on  a  portion  only  of  the  right 
parties — ^that  is,  on  a  particular  district  instead  of  on 
the  whole  town — and  more  than  six  months  afterwards 
an  action  was  brought  by  one  of  the  rate-payers  who 
had  paid  the  rate,  against  the  board,  to  recover  it,  in 
which  action  the  board  let  judgment  go  by  deftkult^ 

Held,  that  the  rate-payer  could  not,  within  six  month* 
from  the  judgment,  maintain  an  action  of  mandamus 
against  the  board  to  compel  the  making  of  a  rate  for 
the  purpose  of  satisfying  the  judgment 

Quaere,  whether  such  an  action  could  be  maintained 
at  all  ? — Burland  v.  The  Local  Board  of  Health  for 
Hull,  Q.B.  33. 

19.  Metropolis  Local  Management  Act,  18  &  19  Vict> 
c.  120,  ss.  168, 181 ;  Bate  for  district  not  within  limits 
of  metropolis;  Distress. — See  Metbopolitan  Locai« 
Management  Act,  4. 

20.  Metropolitan  Local  Management  Act  (18  ^  19 
Vict,  120).  «.  180,  181— iVfr<fr  to  rate  outlying  die- 
tricts, — ^The  Metropolitan  Board  of  Works  have  power 
under  18  &  19  Vict.  c.  120,  s.  181,  to  raise  money  from 
outlying  districts  to  pay  off  certain  existing  liabilitiee 
incurred  under  the  repealed  Sewers  Acts,  and  for  that 
purpose  only, "  in  like  manner  as  the  expenses  of  sodft 
board  in  pursuance  of  this  Act."  In  the  exercise  of 
the  power  thus  conferred  on  them,  they  issued  a  pre- 
cept to  the  overseers  of  the  outlying  parish  of  A^ 
requiring  them  to  make  a  rate  purporting  on  the  face 
of  it  to  be  **  for  defraying  the  expenses  of  the  board 
under  this  Act" 

The  overseers  having  neglected  to  comply  with  the 
precept,  the  board  appointed  a  collector  to  make  the 
rate,  and  applied  for  a  warrant  to  enforce  its  payment 
to  a  magistrate,  who,  however,  refused  the  application.. 

Held,  that  he  was  right  in  doing  so,  inasmuch  ns 
the  rate  was  bad,  for  not  showing  on  the  faoe  of 
it  that  it  was  made  for  the  q;>eoial  purpose  for  which 
alone  the  board  had  power  to  make  it  on  an  outlying- 
district — Reg,  v.  Ingham,  Q.B.  855. 

21.  Railway  companies — Mode  of  rating — Power  ef 
a  railway  company  to  make  certain  deductions  in  re- 
turning their  gross  receipts, — ^The  lines  of  the  North 
London  Bailway  Company  join  the  lines  of  the  Blaok- 
wall  Bailway  Company  at  B.  From  B.  to  F.  the  North 
London  carry  their  passengers  on  the  lines  of  the 
Blackwall,  paying  the  latter  a  fixed  sum  per  passenger 
according  to  an  agreement  between  the  two  companies. 

Held,  that  in  calculating  their  gross  receipts  for  the 
purpose  of  ascertaining  the  rateable  value  of  their  Une 
in  a  given  parish,  the  North  London  Bailway  Company 
were  entitled  to  deduct  from  the  said  receipts  the  Bxed 
sums  paid  by  them  to  the  Blackwall  Bailwaj  Oompanj. 
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— Beg,  on  the  jn'OiectUion  of  the  North  London  Raitr 
loay  Company y  App$,,  v.  Churchwardens  of  St,  Paficras 
Parish,  lUsps,,  Q.B.  616.— 32  L.  J.  N.  S.  M.  C.  146, 
Q.  B.  182;8L.T.  N.  a273. 

22.  Bating  railway  company — Earnings  of  the  line — 
Direct  and  indirect  proJUs  —  Terminals.  —  Le,,  sums 
reoeived  by  a  railway  company  in  respect  of  the 
senrices  of  their  8ta£f  and  appliances  at  the  seTeral 
stations  and  termini  of  the  line,  and  the  amoxint  of 
the  expenses  incurred  in  earning  them — are  parts  of 
the  general  earnings  and  expenses  of  the  line.  There- 
fore, in  catenlating  the  general  earnings  and  expenses 
of  tiie  portion  of  a  line  belonging  to  a  railway  com- 
pany contained  in  any  pariah,  for  the  purpose  of  rating 
the  company  in  that  puish  for  the  relief  of  the  poor,  it 
is  proper  to  include  the  amount  of  the  **  terminals,*'  if 
any,  earned  within  the  parish  among  the  earnings,  and 
the  amount  of  the  expenses  incurred  in  earning  them 
among  the  expenses. — Eastern  Qmnties  Bailrvay  Com- 
pany, Appellants,  v.  The  Overseers  of  Qream  Amwell, 
Bespondents,  Q.B.  694. — 32  L.  J.  N.  S.  M.  0. 174;  8  L.  T. 
N.  S.  419. 

28.  Bating — Surveyor's  rate  —  Mains  and  pipes — 
Bateable  annual  valne — Benefit  derived  from  sewerage 
works. — Upon  a  question  of  rating  property  to  the 
sewer's  rate,  the  test  is  not  the  amount  of  benefit  de- 
rived from  t^  works  or  the  use  to  which  the  property 
is  applied;  but  if  the  property  is  within  the  district 
rated,  and  derives  any  benefit,  it  is  liable  to  be  rated, 
and  is  to  be  assessed  at  the  annual  value,  as  in  the  case 
of  a  poor-rate;  and,  even  in  the  case  of  the  mains  and 
pipes  of  a  gas  or  water  company,  the  rate  cannot  be  re- 
duced in  proportion  to  the  amount  of  benefit  derived. — 
Beg.  V.  The  Metropolitan  Board  of  Works,  Q.B.  889. 
—32  L.  J.  N.  S.  M.  C.  116;  7  L.  T.  N.  S.  708. 

District  rate-payers,  right  of,  to  vote  at  election  of 
churohwazdens   for    mother    parish. — See   Chubch- 

WABDEN,  1. 

RATIFICATION.— See  Pbikcipal  and  Agent,  6. 
Joint  Stock  Company,  4. 

REASONABLE  AND  PROBABLE  CAUSE.— See  False 

IMPBISONMBNT,    2;  ''ACCOMPLICE." 

REASONABLE  BELIEF.— See  False  Impbisonment,  1. 

RBCBIVBRS.— 

Of  stolen  goods.<^See  Cbdiinal  Law,  20. 

Husband  and  wife  jointly  indicted  for  stealing  and 
receiving.  The  jury  found  the  wife  guOly  of  stealing 
without  the  husband's  constraint,  and  the  husband 
guilty  of  receiving,  knowing  them  to  have  been  stolen 
by  the  wife. 

Held,  that  the  husband  was  properly  convicted  of 
receiving. — See  Cbihikal  Law,  20. 

By  adulterer. — See  Cbiminal  Law,  21. 


RECOGNIZANCES:- 

66  Geo.  8,  c,  9,  and  1  WiU.  4,  c.  JS.-^Jones  v.  Young, 
9  Jur.  N.  S.  726;  8  L.T.  N.  S.  Ex.  672. 
In  criminal  cases;  Action  by  bail;  Note  in  writing. 

— See  GUABANTEB,  7. 

REFRESHERS:— 
•    To  counsel — Discretion  of  master. — Oakley  v.   Olan- 
pool  Slate  Company,  1  N.  R.  356. 

REFRESHMENT  HOUSES:— 

Beer-house  keeper  supplying  bread  and  cheese  en- 
titled to  wine  licence.— if «i»f»  v.  Soutluill,  7  L.  T.  N.  S. 
366. 

REGISTRAR:- 

Of  Archdeaconry  Court  a  freehold  office. — See  Abcu- 

DEACONBT  COXJBT;  BaNKBUPTOT,  6,  28. 

REGISTRATION.— See  Bill  of  Sale,  1,  8;  Husband 
AND  Wipe;  Joint  Stock  Company,  8,  4,  6,  7,  8. 

Of  a  decree  of  the  Court  of  Divorce  in  the  Common 
Pleas. — See  Judgment,  4. 


Quaere,  where  it  creates  a  charge  upon  real  property. 
— See  Judgment,  4. 

Court  will  not  strike  out  from  the  register  such  entiy. 
— See  Judgment,  4. 

Of  bills  of  sale,  6,  7. — See  Bills  of  Sale  Act; 
Bankbupct,  3, 17, 19. 

REGISTRATION  LAW:— 

1.  Parochial  relief. — Quare,  whether  medical  attend- 
ance and  medicine  '*  on  loan  "  from  the  guardians  of  an 
union  under  the  58th  section  of  the  Parochial  Law 
Amendment  Act,  4  &  5  WiU.  4,  c.  7G,  is  a  receiving  of 
parochial  reUef  within  the  2  WilL  4,  c.  46,  s.  36.— 
DevenUh  (App,.)  v.  Digly  (Besp.,)  13  C.  B.  N.  S.  28. 

2.  Parliament —  County  vote —  Qualification  "  tenant " 
—24-3  Will.  4,  c.  45,  s.  20,  and  Q  ^  7  Vict,  c.  1 8,  s. 
40 — Amendment. — A  voter's  qualification  was  described 
upon  the  register  as  *'  tenant ''  in  the  third  column,  and 
under  the  fourth  column  the  name  of  the  property  was 
stated  to  be  *'  Newstead  Grange."  Upon  an  objection 
tiiat  the  qualification  stated  in  the  list  was  insufficient 
in  law,  and  not  sufficiently  described  for  the  purpose  of 
identification,  the  revising  barrister  decided  against 
both  these  objections,  and  that  he  had  power  to  amend 
the  third  column  by  changing  *'  tenant ''  into  **  farm  as 
occupying  tenant." 

Held,  that  he  had  power  to  make  the  amendment,  and 
Semhle,  per  Byles,  J.,  that  the  original  description  was 
sufficient.— ^tr A*  v.  Allison,  C.P.  90— 18  C.  B.  N.  S. 
11;  32  L.  J.  N.  S.  C.  B.  61 ;  9  Jur.  N.  S.  C93  Birks  v. 
AllUon,  Dixon's  case,  13  C.  B.  N.  S.  24;  7  L.  T.  N.  S. 
C.  B.  786. 

8.  Parliament — Borough  vote — Pauper — 2  Will  4,  e. 
46,  s.  36. — ^A.,  the  son  of  a  pauper,  was  summoned 
before  justices  in  petty  sessions  to  contribute  to  the 
maintenance  of  his  father,  whereupon  he  consented  to 
pay  eighteen  pence  per  week,  which  offer  was  ac- 
cepted by  the  guardians.  A.  continued  to  pay  this 
sum  for  several  weeks  whilst  his  father  was  in  the 
union,  the  residue  of  the  father's  maintenance,  this 
sum  not  being  sufficient  for  that  purpose,  being  de- 
frayed out  of  the  common  fund  of  the  union.  Upon 
an  objection  to  A.'s  qualifications  as  an  elector  on  the 
ground  of  his  having  reoeived  parochial  relief  under 
the  d6th  section  of  2  WilL  4,  c.  45, 

Held,  that  A.  had  not  received  such  relief  as  was 
contemplated  by  the  statute. — Trotter  v.  Treror. — 
Sedgwick  v.  Trevor. — Trotter  v.  Walker,  CP.  927. — 
13  C.  B.  N.  S.  30,  48;  32  L.  J.  N.  S.  C.  P.  60;  9  Jur. 
N.  S.  443,  603;  7  L.T.  N.  S.  C.  B.  678. 

4.  Parliament — Borough  rote — Notice  of  objection — 
6  Vict.  c.  18,  s.  17,  Sch.  B.,  No.  11.— In  the  parish  of 
St.  Paul,  Bedford,  there  are  two  Hsts  of  voters  made 
out — ^namely,  ''the  ten  pound  or  new  qualification 
list,"  and  **  the  reserved  right  list."  A  notice  of  ob- 
jection describing  the  objector  who  was  on  the  new 
qualification  list,  as  being  "on  the  list  of  voters  for 
tiie  parish  of  St.  Paul,"  was  held  sufficient  under 
statute  6  Vict.  c.  18,  s.  17,  schedule  (B.)  No.  11. 

Edsworth  V.  Farrer,  distinguished.  —  Sanmel  v. 
Bitchmongh,  CP.  92.— 13  C.  B.  N.  S.  3;  32  L.  J.  N.  S. 
C.  P.  65;  9  Jur.  N.  S.  C.  P.  414;  7  L.  T.  N.  S.  Q.  C.  860. 

REMAINDERMAN.— See  Title  Deeds. 

REMANET.— See  Pbactice,  35. 

REMOVAL. — See  Justices;  Poob. 

RENT. — SeeliANDLOBD  and  Tenant. 

1 .  Action  for ;  Venue ;  Debt  on  demise  by  lessor  against 
lessee  of. — See  Landlobd  and  Tenant,  1 ;  Pleading, 
1. 

2.  Distress  for. — SeeDiSTBESS;  Factobt;  Landlobd 
AND  Tenant,  2,  5,  6,  7;  Tbespass,  8. 

3.  After  act  of  bankruptcy  for  more  than  twelve 
months. — See  Landlobd  and  Tenant,  3;  Bank- 
buptct,  28. 
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4.  Implied  authority  to  make. — See  Landlord  and 
Tenant,  5. 

5.  A  tenant  paying  expenses  incurred  under  Metropo-  ' 
litan  Building  Act,  need  not  deduct  the  amount  from.  | 
— See  Landlord  and  Tenant,  4.  i 

6.  Illegal  distress. — Sec  Landlord  and  Tenant,  G. 

RENT-CHARGE  — 

Grant  of;  Who  to  pay  income-tax. — See  Income- 
Tax.  1 

REPEAL  OF  STATUTE:-- 

By  implication.— See  Statutes.  , 

REPAIR  OF  SEA  WALLS.— Sao  Sewers.  I 

REPLEVIN.— See  Notice  or  Action,  4. 

REPLICATION,--Sce  Pleading,  19—21, 

REPRESENTATION.— See  Shipping.,  17. 

REPUDIATION. — See  Contract,  8, 10;  Principal  and  ! 
Agent,  3;  Shipping,  17.  j 

REPUTED  OWNERSHIP.— See  Bankruptcy,  32. 

REQUISITIONS:—  i 

Unreasonable  and  capricious. — See  Contract,  15.       I 

RESIDENCE:— 

Five  years. — See  Justices;  Pooh,  4. 
Throe  years. — See  Poor,  5. 
Break  in. — See  Poor,  7,  8. 
Of  plaintiff,  order  of  judge  for  disobedience  of. — See  ; 
Attachment;  Practice,  7. 

REVOCATION    OF   AUTHORITY    OF    AGENT.— See 
Principal  and  Agent,  2. 

RESTRAINT  OF  PRINCES.— See  Insurance,  Marine,  3. 

RESTRAINT  OF  TRADE:— 

Agreement  fwt  to  caTry  on  a  particular  huHness. — 
An  agreement  not  to  carry  on  a  particular  business  for 
the  sale  of  particular  goods,  within  a  certain  district, 
does  not  mean  that  the  business  should  be  carried  on 
in  a  shop  or  place  of  business  within  that  district;  the 
sale  of  similar  goods  within  the  area  of  the  prohibition 
is  a  breach  of  the  agreement,  although  such  sale  does 
not  take  place  in  a  shop. — Brampton  v.  Beddoc»^  C.P. 
208.— 13  C.  B.  N.  S.  538;  7  L.  T.  N.  S.  C.  B.  C70. 

REVENUE:— 

For  sale  of  spirits  in  in  Ireland. — See  Petition  of 
Right,  3.    . 

1.  Legacy  duty — Rate  of — ^Vill — Power  of  appoint- 
ment— Election. — A  testator,  by  his  will,  bequeathed 
certain  moneys  to  trustees,  in  trust  for  his  dau^ter, 
for  life,  and  after  her  death,  without  issue,  in  trust  for 
such  person  or  persona  as  she  should  by  will  appoint; 
and  in  default  of  appointment  he  bequeathed  the 
moneys  absolutely  to  the  defendants.  The  daughter 
made  an  appointment  by  will  in  favour  of  the  defen- 
dants. The  defendants  wore  the  brother  and  sister  of 
the  testator,  and  they  claimed  to  elect  whether  they 
would  take  under  the  gift  by  appointment,  or  in 
defatdt  of  appointment,  in  which  case  the  legacy  duty 
would  be  at  the  rate  of  £3  per  cent,  instead  of  i:5  per 
cent,  under  Uie  appointment. 

Hold,  that  the  defendants  could  not  elect,  and  must 
take  under  the  appaintmont. — TJic  Attorney- General 
V.  Brackenhury  ex.  380.- 32  L.  J.  N.  S.  Ex.  108;  8L. 
T.  N.  S.  22. 

2.  Revenue  case — Assessed  taxes — Omission  to  niaJte 
return — Several  omijtsions — One  penalty — Several  resi- 
dences— Retnrnsfor  each — 43  Geo.  3,  c.  IGl.  ss.  25,  26, 
37.— By  the  43  (xeo.  3,  c.  101,  s.  27,  it  is  provided  that 
persons  liable  to  any  of  the  duties  mentioned  in  the 
schedules  C.  to  K.  of  the  Act  (being  the  assessed  tax 
datici  on  horses,  carriages,  &:c.),  in  the  course  of  the 
year  ending  on  the  day  appointed  for  the  commence- 
ment of  the  duties,  being  the  5  th  of  April,  shall  return 
lists  of  the  particulars  of  the  horses,  carriages,  &c.,  to 
the  assessors  within  six  weelcs  after  such  day. 


Section  47  imposes  a  penalty  of  £50  for  neglect  or 
omission,  or  falsity  in  delivering  the  lists. 

The  defendant  resided  with  hlB  family  at  Chcrtsej,  and 
had  in  his  employ  and  used  a  male  servant,  a  carriage, 
.a  horse,  and  dog.  He  also  occupied  a  Bh<^  in  Fleet- 
street,  in  the  parish  of  St.  Bride's,  and  a  shop  in  Ox- 
ford-street, in  the  parish  of  Marylebone,  where  he 
carried  on  his  trade  or  business,  and  where  he  attended 
bufdnefv  daily.  On  aa  inforraatioii  by  the  Attorney- 
General  for  omitting  to  make  any  return  on  the  as- 
sessed tax  papers  at  any  of  the  above  plaoes  as  zeqidred 
by  the  provisions  of  the  43  Geo.  3,  o.  161,  s.  27. 

Held,  that  the  defendant  was  bound  to  make  a  retmn 
in  respect  of  the  shop  in  St  Bride's,  but  that  he  was 
only  liable  to  one  penalty  for  all  the  omissions. — Reg. 
V.  M'Lean,  EX.  292.-9  Jur.  N.  S.  Ex.  388;  32  L.  J.  N. 
S.  Ex.  101 ;  8  L.  T.  N.  S.  Ex.  113. 

RE\aSING  BARRISTER.— See  Cektiorabi,  1. 

The  Court  of  Queen's  Bench  will  not  grant  a  Cer- 
tiorari to  bring  up  a  distress  warrant,  issued  by  two 
Justices  of  the  Peace,  on  order  of  for  payment  of  costs, 
on  the  ground  of  want  of  jurisdiotion,  where  the  war- 
rant has  been  acted  on. — See  Justices,  18. 

REVOCATION  OF  GUARANTEK— Bee  Abbitration, 
6;  Guabaktee,  6. 

Plea  of. — See  Guarantee,  6. 

Of  authority  of  London  agent,  on  death  of  coimtzy 
attorney.— See  Attorney,  14. 

Plea  that  before  award  made,  deiendant  revoked  the 
reference  good. — See  Arbitration,  6. 

If  agreement  contains  no  express  st^mlatioii  that 
reference  be  made,  rule  of  Court  not  irrevocable  nmder 
section  17  of  the  Common  Law  Procedure  Act,  1854. — 
See  Arbitration,  G. 

RIGHT:— 

Colour  of,  evidence  to  oust  jurisdiction  of  jusdoes. — 
See  Justices,  38. 

RIOTOUSNESS.-— See  Dbunk  and  Riotous;  Justigbs. 
12. 

RISK.— See  Contract  13;  Termination  of  Teadors,  See 
Contract,  13. 

ROGUE  AND  VAGABOND:— 

Conviction — 5  Geo.  4,  c.  83 — **  Deserting  wife  and 
family'^ — **Rogv€  and  vagabond,'* — ^A  man,  who  has 
separated  from  his  wife  by  mutual  consent,  and  left 
her  with  means  of  support,  cannot  be  convicted  under 
5  Geo.  4,  a  83,  as  a  rogue  and  vagabond,  for  deserting 
his  wife  and  leaving  her  chargeable,  at  all  events 
without  some  evidence  that,  subsequently  to  Ms  sepa- 
ration from  her,  he  knew  she  was,  or  was  about  to 
become  chargeable.  And,  upon  such  a  charge,  his  wife 
cannot  bo  examined  as  a  witness  against  him. — 
Smeny  v.  Spooner,  Q.B.  2G4. — 32  L,  J.  N.  S.  M.  C. 
82;  9  Jur.  N.  S.  691;  7  L.  T.  N.  S.  Q.  B.  628. 

SALE. — See  Commission,  3;  Sale,  Condition  op. 

Of  bargain  on^  net  recoverable — Measure  ef  damages, 
^Slices  V.  Wild,  954.-8  L.  T.  N.  S.  642. 

Of  real  property;  failure  to  make  a  title;  damages 
for  loss. — See  Commission,  3. 

SALE,  CONDITIONS  OF:— 

Sale  by  auction — Conditions  of  sale — Abstract  of 
title — Stamp. — At  a  sale  of  land  by  auction  one  of  tho 
conditions  was,  that  the  vendors  would  deliver  an 
abstract  of  title  within  ten  days;  they  delivered  an 
abstract  within  the  ten  days,  but  it  omitted  to  state  a 
deed,  which  materially  affected  the  title,  and  the 
existence  of  which  was  not  disclosed  by  aaything  con- 
tained in  the  abstract. 

Held,  that  though  it  was  not  necessary  to  deliver 
within  the  ten  days  a  fuR  and  perfect  abstract,  upon 
which  no  requisition  could  be  made,  this  was  an  ab- 
stract calculated  to  mislead  the  vendee,  and  tliat  the 
condition  had  not  been  complied  with,  and  that  the 
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yendee  was  entitled  to  nominal  damages,  he  haying 
inonxYedno  expense. 

The  yendee  of  land  cannot  xefose  to  oamplete  his 
porohase  on  i^ie  ground  that  a  deed  of  release  fonning 
part  of  the  yendor*s  title,  in  which  no  money  oon- 
Bideration  is  expressed,  does  not  bear  an  ad  valorem 
stamp. — Steer  Y.  Crowley  C.F,  &ei. 

SALE  OF  CHATTEL:— 

Mistake  as  to  pricc-^-See  Contract,  6. 

SALE  OP  GOODS:— 

Appropriation;  Transfer  of  property.  —  See  CoN- 
TBACT,  7;  Tbade  Masks. 

SALMON  FISHERY  ACT.— See  Fishbby;  Jubticbb,  36; 
Pleadino,  24. 

Salmon  I^slury  Act,  1861—24  4*  25  Ttct.  e,  109— 
Obgtruetiont  to  tlie  free  passage  offish. — Where  the  oc- 
cupier of  a  water  mill  and  a  fishing  mill-dam  had  dis- 
continued to  nse  the  latter  for  fishing  purposes,  but 
kept  ^e  sluice  doors  closed  during  the  close  season,  in 
order  to  maintain  a  sufficient  supply  of  water  to  work 
the  mill,  and  so  preyented  the  fish  from  passing  up  the 
riyer,  the  Court  held  that  he  had  been  rigMly  oon- 
yioted  under  the  20th  section  of  the  Salmon  Fishery 
Act,  1861. — Hodgson^  -^PP-t  ▼•  Little^  Jlesp.,  c.P.  782. — 
8  L.  T.  N.  8.  358. 

SALVAGE.— See  Shipping,  2a. 

SCIRE  FACIAS:— 

Against  sureties  of  newspaper  proprietor  for  damages. 
— See  Nbwspapeb. 

SCOTCH  BANKRUPTCY  ACT.— See  Bakkeuptct,  26. 

SCRIP  CERTIFICATES.— See  JomT  Stock  Company,  8. 
Construction  of. — See  Joint  Stock  Company,  8. 

SEA  SHORE:— 

Right  to  take  soil  from.— See  Tbespass,  9. 
Grant  of  below  water  mark. — See  Amchosaoe. 

SEA  WALLS.— See  Sewebs. 

By  whom  to  be  repaired. — See  Smwbbb,  8. 

SBAWORTHINBSS.— See  Insuraitci:  Mabiote,  10,  11. 

SECONDARY  EVIDENCK— See  Evidence,  10;  Land- 
LOKD  AND  Tenant. 

1.  Of  unstamped  agreement. — See  Stamp. 

2.  Beidence — Admissibility/  of  copy — Efforts  to  get 
the  original, — ^A.  was  aizested  by  Federal  officers  at  N., 
as  being  the  beaiier  of  Seoessionist  dispatoiiee,  and  all 
his  papers  were  taken  from  him,  but  were  returned  ex- 
cept an  agreement  between  A.  and  B.  for  the  sale  of 
goods,  which  were  to  run  the  Federal  bilodcade  at  O. 
A.  applied  to  the  auUiorities  at  N.  for  the  agreement, 
and  was  told  it  had  been  sent  to  P.  He  did  not  apply 
at  P.  In  an  action  brought  against  A.  by  C.  for  com- 
mission on  the  sale  of  these  goods  and  others,  A.  gaye 
in  eyidence  a  copy  of  tiie  agreement  between  A.  and 
B. 

Held,  that  the  copy  was  admissible,  as  reasonable 
efforts  only  to  get  the  original  need  be  made,  and  that 
A.,  haying  implied  at  N.,  had  made  reasonable  efforts. — 
QuUUr  y.  Jorss,  CJB,  888. 

SEDUCTION:— 

Eoidonee  of  sertnee  in  action  for — 3W  masters. — In 
an  action  for  seduction  of  the  plaintiff's  daughter,  it 
was  proyed  &at  die  was  seduced  by  the  defendant,  by 
whom  she  was  employed  as  an  agricultural  labourer 
during  the  usual  hours  of  the  day;  that  she  slept  at  her 
father's  house,  and,  from  the  time  when  she  left  work 
in  the  eyening  till  when  she  went  to  it  in  the  morning, 
assisted  in  his  domestic  affairs. 

Held,  that  the  eyidence  of  sendee  was  sufficient. — 
Hist  y.  Ihuw,  ex.  c.  918. 

SEED:— 

Implied  warranty  of. — See  Contract,  16. 

BQTJBSTRATION,  SOOTCH.- Sse  Baskbuptct. 


SEPARATE  PARISHES.— See  Bubial  Acts:— 

Kon-Uability  of,  for  ecclesiastical  purposes  to  be  rated 
to  the  old  parish  church. — See  Rates,  6. 

BEELYAWI,  EMBEZZLEMENT  BY.-*See  OBmnr al  Law, 

Dismissal  of — when  without  dismiHgaJ  mastor  refuses 
work. — See  Master  akd  Seryaht,  6. 

SETTLEMENT.— See  PooB,  14—16, 18. 

SETTLEMENT:— 

In  account  equiyalent  to  payment. — See  Insurance, 
Marine,  12. 

SET-OFF. — See  Bankruftot  26;  Exbovtor;  Munici- 
pal Corporation  ;  Pleading,  22,  28  ;  PBOPcnPAL 
AND  Agent,  4;  Shipping,  11, 12, 15. 

1.  When  a  factor  sells  goods  to  an  agent  without 
telling  him  that  he  is  selling  as  a  factor,  the  agent 
being  aware  of  the  fact  from  another  source,  but  his 
employer  was  ignorant  of  it,  the  agent*s  empk>yer  is 
entitled  to  set  off  a  debt  due  to  him  from  the  factor 
against  the  purchase-money.  —  See  Principal  and 
Agent,  4. 

2.  Equitable  replication — Assignment  of  plaintiff^ s 
claim, — ^Declaration  for  freight;  plea,  set-off.  Replica- 
tion on  equitable  groxmds,  that  before  the  freight  had 
become  due,  and  while  the  plaintiff's  ship  was  at  sea 
earning  the  freight,  plaintiff  assigned  his  dalm  in  re- 
spect thereof  to  Messrs.  E.  and  S.,  in  consideration  of  a 
sum  of  money  lent  by  them  to  plaintiff,  of  which  de- 
fendant had  notice  before  the  freight  had  become  pay- 
able, and  that  plaintiff  was  suing  as  a  trustee  for  Messrs. 
E.  &S. 

Held  (on  demurrer)  that  the  replication  was  bad. — 
Wilson  y.  Oa^iel,  q.b.  808.-8  L.  T.  N.  S.  602. 

3.  In  an  action  for  calls  by  the  liquidators  under 
a  winding-up  order,  the  contributor,  being  also  a  credi- 
tor of  tiie  oomxway,  can  plead  a  set-off  'Of  a  debt  due 
to  him. — See  Joint  Stock  Coiipant,  1. 

4.  Of  daim  by  master  against  seryant  for  doing 
woik  badly,  and  against  orders,  in  a  summary  proceed- 
ing for  wages  before  a  justice. — See  Justices,  81 . 

SEWERS:— 

1.  Injury  occasioned  by  construction  of;  Abstraction 
of  water  from  springs;  Feeding  a  pond. — ^e  Manda- 
mus, 8;  Bate,  23. 

2.  The  duty  cast  by  18  U  19  Vict  c.  121,  s.  22,  upon 
the  local  "Authority"  in  a  union  in  which  a  sewer 
has  been  made  under  that  Acb  of  keeping  the  same  in 
*'  good  and  seryiceable  repair,"  does  not  extend  to  com- 
pel them  to  reconstruct  the  sewer  if  it  has  been  inad- 
equately constructed,  or  to  adopt  measures  for  deodo- 
rizing ^e  sewage  in  order  to  preyent  its  becoming  a 
nuisance. 

It  is  a  sufficient  answer  to  a  mandamus  command- 
ing the  local  authority  under  the  aboye  Act,  to  put  a 
sewer  into  "  good  and  seryiceable  repair,''  to  say  that 
if  it  were  so  repaired  it  would  be  a  nuisance,  and  under 
the  local  authority  liable  to  an  action  for  nuisance. — 
See  Mandamus,  7. 

3.  Commissioners  of— Sea  walls,  4^o. — By  whom  to  be 
repaired — Order — Change  of  ownership ,  3  ^*  4  Vict, 
e,  22,  s,  13. — ^By  this  Act,  s.  13,  it  is  enacted  that 
wheueyer,  under  any  commission  now  in  force,  or 
which  shall  hereafter  issue,  a  jury  shall  haye  found 
and  presented  that  any  person,  body  politic  or  corpo- 
rate, is  or  are  liable  to,  and  ought  to  maintain  and 
repair,  or  contribute  to  the  maintenance  and  repair  of 
any  fence,  wall,  bank,  or  sewer,  or  other  work  within 
the  jurisdiction  of  the  Comnussioners  of  Sewers,  acting 
under  and  by  yirtue  of  such  commission,  in  respect  of 
any  lands,  tenements,  or  hereditaments,  or  common 
of  pasture,  or  profit  of  fishing,  it  shall  not  after- 
wards, during  the  continuance  of  such  commission, 
be  necessary  to  inquire  by  jury,  and  obtain  a  present- 
ment upon    subsequent  wants  of    amendment,  and 
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reparation  of  the  same  defences.  Sach  person,  &c., 
80  presented  as  aforesaid,  and  the  owners  and  occupiers 
for  the  time  being,  of  such  lands,  tenements  and 
hereditaments,  &o.,  shall  be  liable  from  time  to  time 
to  repair  and  contribute  to  the  maintenance  of  such 
defences,  &o.,  according  to  such  presentment,  and 
it  shall  and  may  be  lawful  for  the  Conunissioners  of 
Sewers  to  decree,  order,  and  direct  the  same  to  be 
maintained  and  repaired  by  such  person,  &c.,  from 
time  to  time,  during  the  continuance  of  such  com- 
mission accordingly. 

Held,  that  the  commissioners  could  not  make  an 
order  for  repairs  upon  a  i>erson  who  became  owner  of 
lands  subsequent  to  the  commission,  because  he  had 
not  been  found  or  prosecuted  by  a  jury  as  a  person 
liable  to  repairs. — Heg.  v.  Warton. — 9  Jur.  N.  S.  Q.  B. 
325. 

SICKNESS  LEADING  TO  PERMANENT  DISABILITY. 
— See  PooB,  9. 

SHAREHOLDER  :— 

In  a  Joint  Stock  Company,  what  constitutes. — See 
Joint  Stock  Company,  8. 

SHARES  :— 

In  a  joint  stock  company;  contract  to  deliver;  oon- 
struction  of;  scrip  certificate;  condition. — See  Joint 
Stock  Company,  8. 

Not  provable  in  bankruptcy. — See  Bankkuptcy,  27. 

Certificate. — See  Eqihtable  Mobtgaoob;  Notice; 
Tboveb,  4. 

SHERIFF.— See  Bankbuptcy,  30;  Intebpleadeb,  1  ; 
Fi.  PA.;  Attachment;  Contempt  of  Coubt;  Pbac- 

TICE. 

1 .  Where  a  party  claiming  goods,  takes  them  by  force 
out  of  the  custody  of  the  sheriff,  who  has  seized  them 
under  a^./a.,  he  is  guilty  of  a  contempt  of  Court,  and 
liable  to  an  attachment.---See  Intebpleadeb,  1. 

2.  Sheriff  fcithholding  writ  of  trial  and  record. — 
Compelling  delivery — Nonsuit — Taseation  of  costs  of. — 
The  plaintiff  elected  to  be  nonsuited  in  an  action  tried 
before  the  sheriff.  On  application  to  him  for  the  writ 
of  trial  and  record  for  the  purpose  of  taxing  the  costs 
of  nonsuit,  he  refused  to  deliver  them  on  the  ground 
that  he  had  written  upon  his  notes  "  record  withdraMm." 
The  Court  ordered  that  if  the  sheriff  did  not  hand  the 
record  to  the  master  on  an  intimation  that  the  Court 
thought  he  ought  to  do  so,  a  rule  would  be  granted 
calling  on  him  to  show  cause  why  he  should  not  deliver 
the  record. — Hamlyn  v.  Ifohhs,  7  L.T.  N.  S.  Ex.  282. 

3.  Execution — 1%,  fa, — Sale  hy  auction — Cost  of  ad^ 
vertisement^Banhruptcy  Act,  1861 — 24  ^  25  Vict, 
c.  134,  *.  74.--The  Bankruptcy  Act,  1861  (24  5c  25 
Vict.  c.  134,  s.  74),  provides  that  wherever  the  goods 
and  chattels  of  a  debtor  are  sold  under  an  execution 
upon  any  judgment  recovered  in  any  action  or  suit 
brought  for  the  recovery  of  a  debt,  money  demand,  or 
damages  against  any  debtor,  exceeding  £50,  such  goods 
and  chattels  shall  in  all  cases,  unless  the  Court  shall 
otherwise  direct,  be  sold  by  the  sheriff  by  public  auction, 
and  not  by  bill  of  sale  or  private  contract,  and  such 
sale  shall  be  publicly  advertised  l^  the  sheriff  on  and 
during  three  days  next  preceding  the  day  of  sale. 

Held,  that  the  sheriff  is  not  entitled  to  deduct  the 
expense  of  advertising  from  the  proceeds  of  the  sale 
under  the /./a. — Braitkiraite  v.  Marriott  y  EX.  98. — 82 
L.  J.  N.S.  Ex.  24;  9  Jur.  N.S.  Ex.  26;  7  L.T.  N.  a  Ex. 
368. 

4.  Attachment  for  not  making  return  to  writ  ofJi,fa, 
— Insufficient  return. — ^Where  a  sheriff,  after  being 
ruled  to  make  a  return  to  a  writ  of  JL  fa.,  made  a  re- 
turn, that  he  had  sold  the  goods  seized,  and  had  received 
for  iJiem  sufficient  to  satisfy  the  moneys  directed  to  be 
levied;  but  that  he  afterwardii  had  notice  from  the 
landlord  that  two  quarters'  rent  was  due,  amounting 
to  a  larger  sum;  that  he  had  applied  to  the  landlord,  but 
had  not  been  permitted  by  him  to  have  evidence  ol  his 


claim;  and  that  though  he,  the  sheriff,  had  used  due 
diligence  he  was  unable  to  ascertain  whether  the  land- 
lord had  any  just  claim  in  respect  of  the  rent,  thi» 
Court  quashed  the  return  for  insufficiency,  and  allowed 
an  attachment  to  issue. — Mall  v.  Crawley,  B.c.  344. — 
7L.T.  N.S.B.C.  721. 

SICKNESS:— 

Leading  to  permanent  disability. — See  Pebmaneht 

Sickness. 

SHIP  BROKER.— 

Commission  —  Quantum  meruit. — ^A  ship  broker  is 
only  entitled  to  commission  upon  a  charter-party,  if  he 
substantially  xirocnres  the  charter.  There  is  no  such 
thing  as  a  quantum  meruit  for  a  broker  endeavouring 
to  get  a  charter  for  the  ship. — Cousens  v.  Mitchrsen, — 
1  N.  R.  240. 

SHIPPING. — See  Monet  had  and  Received. 

1.  Action  at  common  law  after  judgment  in  rem  in 
the  Admiralty  Courts  Collision  at  sea, — To  a  declara- 
tion in  an  action  at  common  law  for  a  collision  at  sea, 
the  defendants  pleaded  that  a  judgment  in  rem  had 
been  recovered  in  the  Admiral^  Court,  and  that  exe- 
cution had  been  levied  by  the  sale  of  the  defendants* 
vessel;  the  damage  done  exceeded  the  amount  realised 
by  the  sale. 

Held,  that  the  plea  was  no  answer  to  the  action. — 
Nelson  and  Others  v.  Couoh  and  Others,  OP.  964. 

2.  Mortgage  of  ship. — See  Commibsion,  4. 

3.  Merchant  Shijyping  Act;  meaning  of  legal  mort- 
gage; whether  "first." — See  Commission,  4. 

4.  Order  upon  owners  for  expenses  of  works  ordered 
or  required  by  public  commissioners. — See  Justices, 
41. 

5.  Liability  of  part  owner  for. — See  Justices,  41. 

6.  Executor  of  deceased  owner. — SeeJJusriCES,  41. 

7.  Detention  of  ship  for  exhorbitant  diarges  of  re- 
pair.— See  Pleading,  4. 

8.  Implied  authority  of  master — Eeidenee  to  go  to 
t  fie  jury, — ^A.  the  ostensible  commander  of  a  ship  in  the 
temporary  possession  of  the  China  Navigation  Com- 
pany, has  an  implied  authority  from  them  in  the  ab- 
sence of  evidence  to  the  contrary  to  hire  servants  for 
the  ship's  purpose. — LuttreU  v.  China  Navigation  Com- 
pany, 1  N.  R.  329. 

8a.  BUI  of  lading^  Construction  of  usage  of  particular 
ports. — ^A.  contracted  to  sell  to  B.  a  cargo  of  Marianople 
wheat,  described  in  the  bought  and  sold  notes  as 
*«  shipped  per  Diletta  Minibella,"  as  per  bill  of  lading 
dated  September  or  October, 

Held,  that  this  was  not  a  oondition  which  justified 
the  buyer  in  rescinding  the  contratt  on  its  i4>peanng 
that  the  wheat  was  not  shipped  at  the  time  mentioned. 
^OaUemo  v.  Adams,  12  C.  B.  N.  S.  660. 

9.  Bill  of  lading-^Freigkt—Ecidenco— Dehors. — By 
a  bill  of  lading  of  wool  from  Odessa,  freight  was 
to  be  paid  in  London  on  delivery,  at  the  rate  of  SOs. 
percwt.  gross  weight;  taUow,  and  other  goods,  grain,  or 
seed  in  proportion  as  per  London  Baltic  printed  rates. 

Held,  that  evidence  dehors  the  bill  of  lading  was  ad- 
missible to  show  that,  by  the  usage  of  trade,  the  80s. 
cwt.  of  tallow  was  to  be  taken  as  the  standard  by 
which  the  rate  of  freight  on  all  other  goods  was  to  be 
measured. — Russian  Steam  Navigation  Trading  Csm- 
pony  V.  SUva,  13  C.  B.  N.  a  610. 

10.  Broker  —  Right  to  commission,  —  Kynaston  v. 
Nicholson,  8  L.  T.  N.  8.  Ex.  671. 

11.  Building  contract — Provision  as  to  extras,  addi^ 
tions,  and  alterations  — Orders  of  engineer — Value  to 
be  ascertained — Disputes  to  he  settled  by  engineer — 
Penalties  for  delay. — In  a  oontraot  for  the  bonding  of 
steamers  (to  the  satisfaction  of  the  engineer),  to 
be  completed  within  six  months,  with  p^ialties  for 
deli^,  it  was  provided  that  tiie  engineer  might 
allow  an  extension   of   time,   and  might  also  order 
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additions  or  alterations  by  orders  in  writing,  and 
that  the  yalue  of  such  additions  or  alterations 
should  be  ''ascertained,"  and  added  to,  or  deducted 
from,  the  contract  price,  as  the  case  might  be;  and 
further  that  anj  dispute  or  difference  as  *'  to  sudi  ad- 
ditions or  alterations,"  should  be  referred  to  the 
engineer,  whose  decision  or  valuation  should  be  final. 
Additions  and  alterations  were  dulj  ordered,  and  the 
steamers  were  not  completed  in  time;  in  an  action  for 
extras,  the  value  of  which  had  not  been  ascertained  by 
the  engineer  or  any  third  party,  the  employer  pleaded 
a  set-off  for  penalties  for  delay,  and  the  contractor  re- 
plied that  the  additions  ordered  made  it  impossible  to 
complete  the  vessels  in  time. 

Held,  on  demurrer — 1.  That  the  action  was  not  main- 
tainable imtil  the  value  of  the  additions  had  been  ascer- 
tained. 2.  That  the  set-off  for  penalties  could  not  be 
sustained,  assuming  the  fact  to  be  as  stated  in  the  re- 
plication. 

Semble,  that  the  valuation  should  have  been  by  the 
engineer. —  Wettwood  v.  Secretary  of  State  for  India, 
Q.B.  261.— 7  L.  T.  N.  S.  Q.  B.  786. 

12.  BuUding  Cmtract  — Extras— Penalties.— The 
plaintiff,  a  shipbuilder,  contracted  with  the  defendant, 
who  was  agent  of  the  Portuguese  (Government,  under 
seal  to  build  a  screw  steam  ship,  to  be  complete  and 
ready  for  sea  at  a  certain  time,  in  accordance  with  the 
regulations  at  Lloyds'  of  the  best  materials  of  all  kinds, 
and  as  prescribed  by  table  A.  of  Lloyds'  register  of  ships 
of  class  A.  1,  thirteen  years,  for  which  class  the  said 
ship  was  to  be  constructed;  as  to  materials,  furnished, 
fitted,  found,  and  equipped  in  manner  similar  in  all 
respects  to  that  which  is  practised  with  ships  or  vessels 
of  the  same  class  in  her  Majesty's  navy  under  con- 
tracts with  the  Admiralty;  audit  was  furUier  expressly 
agreed  or  declared  between  and  by  the  said  parties, 
that  the  Boid  purchase-money  was  inclusive  of  all 
charges  for  the  said  ship  furnished  and  fitted  perfectly 
in  every  respect,  and  that  no  charges  should  be  de- 
manded for  extras;  but  any  addition  or  additions  which 
might  be  made  by  order  in  writing  of  Sir  G.  S.,  de- 
fendant's agent,  as  an  extra  or  extras,  should  be  paid 
for  at  a  price  to  be  previously  agreed  upon  in  writing. 

Whilst  the  ship  was  in  course  of  being  built,  express 
verbal  (but  no  written)  orders  were  given  for  various 
alterations  and  additions. 

When  the  ship  was  nearly  completed,  Sir  G.  S. 
zequired  a  quantity  of  articles  to  be  supplied  to  the 
ship,  which  he  insisted  the  plaintiff  was  by  his  con- 
tract bound  to  supply;  but  which  was  disputed  by 
the  plaintiff.  The  artides  comprised  those  with  which 
similar  vessels  in  her  Majesty's  navy  are  usually  sup- 
plied when  commissioned  for  active  service.  When 
vessels  are  built  for  her  Majesty's  navy  by  private  ship- 
builders under  contract  with  the  Admiralty,  the  prac- 
tice has  been  for  the  ship-builder  to  build  and  deliver 
the  hull  with  certain  complete  hull  fittings  or  fixtures 
for  the  attachment  of  the  rigging,  and  all  inside  fix- 
tures; but  all  other  things,  including  masts,  6oo,,  and 
aU  movable  things  are  provided  by  the  Admiralty  out 
of  the  stores  or  warehouses  in  the  dockyards.  In  order 
to  prevent  the  delay  arising  from  this  demand.  Sir  G. 
S.,  the  defendant's  agent,  wrote  to  plaintiff  to  say  that 
all  ^the  articles  supplied  by  our  Admiralty  to  ships  of 
the  same  class  (as  that  being  built)  under  the  Admi- 
ralty warrants,  should  all  be  sujyplied  forthwith  by  the 
plaintiff  without  prejudice  to  ^e  question  whether 
they  are  to  be  supplied  by  him  imder  the  contract 
at  his  cost  or  not,  and  they  were  accordingly  supplied. 

Held,  that  as  between  plaintiff  and  defendant  the 
artides  which  the  plaintiff  disputed  his  liability  to 
supply,  and  which  he  subsequently  supplied  on  the 
faith  of  the  letter  of  the  defendant's  agent  without  pre- 
judice to  the  question  of  his  liability,  must  betaken  to 
have  been  delivered  after  the  vessel  was  finished  and 
delivered,  and  that  they  were  supplied  independent 
of  the  oontraot,  and  they  must  be  paid  for  by  the  de- 


fendant. But,  that,  for  the  alterations  and  additions 
made  during  the  building  of  the  ship,  plaintiff  not 
being  able  to  show  any  written  orders  for  them,  he 
was  not  entitled  to  recover. 

Penalties. — There  was  a  stipulation  in  the  contract 
that  if  the  ship  should  not  be  delivered  complete  on  a 
certain  day,  the  plaintiff  should  pay  the  defendant 
a  penalty  of  £5  per  day  as  liquidated  damages 
for  each  day  that  the  ship  should  be  detained  after 
the  day  fixed;  provided  that  if  the  ship  should  not  be 
launched  and  delivered  by  the  plaintiff  at  the  time  ap- 
pointed by  reason  of  any  cause  not  under  the  control 
of  the  plaintiff,  the  same  to  be  proved  to  the  satisfac- 
tion of  the  defendant's  agent,  and  to  be  certified  by 
him  in  writing,  then  the  said  penalty  should  not  be 
enforced  for  such  number  of  days,  or  for  such  a  time 
as  the  said  agent  should  in  such  certificate  name. 
This  ship  was  not  launched  at  the  time  specified,  chiefly 
owing  to  the  interference  of  the  defendant  or  hia 
agent  during  the  building  of  the  ship. 

Held,  that  under  the  circumstances  no  penalties 
were  recoverable  by  the  defendant,  and  that  he,  con- 
sequently, could  not  set  them  off  against  the  plaintiff's 
claim. — RuueU  v.  Sa  Da  Bandeira,  Vitct. — 13  C.  B. 
N.  S.  149,  189;  32  L.  J.  N.  S.  C.  P.  68;  9  Jur.  N.  S. 
718;  7  L.  T.  N.  S.  804. 

13.  Charterers  —  Stevedore. —  Roberts  v.  Shaw,  Q.B. 
829.-8  L.  T.  N.  S.  Q.  B.  634. 

14.  Charter  party —  Stipulation  —  Condition  —  Pre- 
cedent.—Dust  V.  Dome,  82  L.  J.  N.  S.  Q.  B.  179;  8  L.  T. 
N.  S.  Q.  B.  244. 

1 5.  Charter-party  —  Lou  of  ship —  Goods  returned 
with  authority  to  charterers  to  act  for  the  ship  as  teell 
as  the  cargo. — ^A  vessel  was  chartered  to  take  goods 
from  D.  to  H.  Shortly  after  sailing,  she  struck  upon 
a  bank,  where  she  lay  with  her  cargo  under  water,  for 
a  considerable  time.  The  vessel  and  cargo  were  saved, 
and  taken  into  A.  in  a  damaged  state.  When  there, 
the  plaintiff  (the  master)  sent  for  one  of  the  defen- 
dants, who  paid  salvage  for  the  vessel,  and  to  whom 
the  plaintiff  gave  a  written  authority — ^^As  you  are 
here  to  represent  the  interests  of  the  shippers  of  the 
Primcra  de  TbrrevUja,  I  hereby  request  that  you  will 
act  on  behalf  of  the  owners  to  the  best  of  your  judg- 
ment and  ability,  and  this  has  my  concurrence."  The 
vessel  was  taken  to  D.  and  repaired.  In  the  meantime 
the  goods,  which  were  of  a  perishable  nature,  having 
been  much  damaged,  were  sold.  The  ship  was  then 
taken  to  C,  where  she  obtained  a  charter  less  re- 
mimerative  than  the  former. 

In  an  action  by  the  master  against  the  charterers 
for  wrongfully  preventing  the  plaintiff  from  carrying 
the  goods  to  H.,  and  earning  freight,  and  for  flight 
for  the  carriage  of  the  goods. 

Held,  that  the  authority  given  by  the  plaintiff  to 
the  defendants  could  not  under  the  oiroumstanees,  be 
countermanded  after  the  defendants  had  acted,  and 
incurred  expense  in  acting  upon  it,  as  they  did,  and 
therefore  the  defendants  were  entitled  to  the  verdict. 
— Blaseo  v.  Fletcher,  c.P.  997. 

16.  Charterer's  ayent — Agent  of  ship — Disbursements 
by  agent — Payment  of  freight. — Charter  of  a  ship  from 
London  to  San  Francisco  and  Victoria,  the  goods  to  be 
brought  to  and  taken  from  alongside  at  merohant's 
risk  and  expense,  freight  to  be  paid  part  on  sailing,  the 
residue,  one  moiety  (if  the  captain  so  required),  at  each 
port  of  discharge,  the  ship  to  be  consigned  to  charterers' 
agents  at  the  port  of  disdiarge,  and  a  stevedore  recom- 
mended by  charterers  to  be  employed  at  ship's  expense, 
and  on  usual  charge.  At  San  Francisco  the  agents  in- 
curred expenses  in  loading  the  cargo,  a  part  of  which 
were  found  by  the  jury  to  have  been  caused  by  the 
manner  in  which  the  cargo  had  been  loaded  by  the 
stevedore  in  London,  and  in  settling  with  the  captain 
presented  an  aooount  in  which  these  and  other  expenses 
to  a  greater  amoimt  than  the  freight  payable  at  San 
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Francisco  were  set  off  agamst  the  residae  of  the  freight 
due  on  the  charter.  The  captain  objected,  but  on  the 
agents  threatening  to  arrest  the  ship,  signed  t&eir  ao- 
eonnt  under  proteeft 

Held,  1st,  that  even  supposing  that  the  Stevedore  in 
London  was  the  sonraut  of  the  chorteceiB,  and  that 
they  were  liable  to  the  owner  for  his  negligence,  yet 
the  negHgenoe  of  the  stevedore  in  Lendon  was  no 
answer  to  tiie  diaini  of  the  i^nito  at  Sa&  Francisco 
for  expenses  properly  inotOTed  by  them  as  agents  for 
the  owtter. 

tedly,  l^t'sooh  claim  of  the  agents  against  the 
owner  oonld  not  be  set  off  against  the  freight  payable 
to  the  owner  by  them  on  behalf  of  the  charterers. 

Srdly,  thait  t^e  signing  of  the  aoooimt  by  the  master 
under  the  drenmstances  above  detailed,  did  not  amount 
to  such  an  assent,  to  treat  the  cross  demand  doe  to  the 
agents  as  a  payment  of  freight,  as  to  constitute  a  de- 
face to  an  action  for  freight  brought  by  the  owner 
against  the  charterers. — Cherts  v.  SJiaWf  q.b.  S29. 

17.  Charter-party — Sliuat'wn  of  s7iip,  gtatement  in 
charter-parti/  descriptive  of — RoprcHeiUatlon — Condi- 
tion— Warranty — Law  of  contract. — A  representation, 
properly  speaking,  is  a  statement  made  by  one  i>arty 
to  Uie  other,  before  or  at  the  time  of  a  contract,  of 
some  matter  relating  to  it,  the  untruth  of  which,  un- 
less it  be  made  fraudulently,  and  except  in  the  case  of 
policies  of  insurance,  cannot  affect  the  contract. 

Whether  a  descriptive  statement  in  a  written  con- 
tract is  a  mere  representation  or  a  substantive  part 
id  the  contract,  either  as  a  condition  precedent  or  an 
independent  agreement,  is  a  question  of  construction 
which  tiie  Court  and  not  the  yat^  nrast  determine. 

A  statement  in  a  contract  desoriptiTe  of  some  mate- 
rial incident,  when  intended  to  be  a  snbstan^ve  part 
of  the  contract,  is  generally  regaided  as  a  warranty  or 
condition,  on  the  faihue  of  iviiieh  the  other  party,  pro- 
vided the  contract  has  not  been  partially  executed  in 
his  favour,  tokj  repudiate  m  tato. 

In  a  declaration  on  a  charter-party,  doted  19th  of 
October,  for  not  loading,  wherein  it  was  agreed  between 
the  pli^tiff  therein  described  as  "the  owner  of  the 
good  ship,  &0.,  now  in  the  port  ef  Amgterdt^n**  and  the 
defendant,  that  the  ship  being  tight,  Ice.,  should  **  with 
all  possible  dispatch  proceed  to  N.  kc**  the  defendant 
pleaded  that  time  and  the  sHuation  of  the  ship  at 
the  Ume  of  the  making  of  the  charter-party  were 
material  parts  of  the  contract.  It  appeared  that 
on  the  15th  of  October  the  ship  had  airived  at  a  place 
sixty  miles  distant  from  the  port  of  Amsterdam,  which, 
under  favourable  circumstances,  she  might  have  reached 
in  twelve  hours;  but  that  she  was  by  unfavourable 
circumstances ,  unavoidably  prevented  from  reaching 
thi^  port  till  the  morning  of  the  2did,  and  that  the 
defendant  thereupon  repudiated  the  contract — 

Held,  that  it  Was  l^e  function  of  the  judge  to  construe 
the  contract  with  the  aid  of  the  surrounding  circum- 
stances found  by  tiie  jury,  and  to  decide  for  himself 
whether  the  statement  that  tte  ship  was  in  the  port 
was  a  mere  representation  or  an  essential  part  of  the 
contract,  and  to  direct  the  jury  aooradingly. 

Held,  also  (reversing  the  judgment  of  the  Queen's 
Bench),  that  such  statement  in  the  present  case  was  a 
condition,  for  breach  of  which  the  plaintiff  was  entitled 
to  repudiate,  for  that  it  appeared  by  the  evidence 
to  have  been  intended  to  be  a  substantive  pact  of  the 
contract. 

A  charter-party  must  be  construed  with  reference 
to  the  intention  of  the  parties  at  the  time  when  it  is 
made,  and  irrespective  of  subsequent  events;  and  a 
stipulation  which,  whilst  t^e  object  of  the  charter- 
party  is  practicable,  would  be  a  mere  representation, 
cannot  be  construed  as  a  condition  if  that  object  turns 
out  to  be  frustrated. — Bolm  v.  Bumeu^  ex.  ch.  496. — 
9  Jur.  N.  S.  620;  8  L.T.N. S.  Ex.  Ch.  207. 

18.  Charter-party — DiftpemaUen  «f  eontreteX — Cargo 


unloaded  at  charterer's  ewpense  in  oantequenee  qf  damage 
to  ghip, — On  the  12th  of  September,  1861,  a  ship  was 
chartered  to  carry  a  cargo  of  wheat  from  Harwich  to 
St.  Male;  ten  days  were  allowed  for  loading.  She 
arrived  at  Mistley,  in  the  river  OrweU,  on  the  14th  of 
September,  and  took  On  board  900  quazters  of  wheat, 
and  on  the  18th  left  there  under  charge  of  a  pilot,  and 
proceeded  down  the  river,  as  was  the  usual  course,  to 
take  in  the  remainder  of  her  cargo— 300  quarters;  but 
on  her  passage  down  the  river  she  got  aground,  and 
received  so  much  damage  that  the  captain  caOed  upon 
the  defendants  agents  to  unload  tiie  wheat  to  en- 
able him  to  examine  and  repair  the  ship,  which  was 
accordingly  done  on  the  28th  of  September  at  the  de- 
fendant's expense,  and,  time  being  important,  the  wheats 
was  shipped  in  other  vessels.  The  ship  having  been 
repaired  on  the  4th  of  October,  the  master  gave  notice 
to  the  defendant's  agent,  and  required  him  to  re-ship 
the  wheat.  The  agent  had  none  to  ship.  The  ship- 
owner sued  the  charterer  for  refusing  to  load  a  cargo. 

Held,  that  the  action  under  the  circumstances  was 
not  maintainable. — Struynell  v.  Friedriohten,  12  C.  B. 
N.  S.  452;  9  Jur.  N.  S.  0.  P.  77. 

19.  ClubHer-party  —  Cofutruetion.  —  Chapman  v. 
Adamt,  1  N.  E.  243. 

20.  CoUlHon  at  Sea — Admiralty  bond—Aw^harUy  of 
ehip^s  husband  to  pledge  tlie  credit  tf  a  part  enmer, — A 
ship  being  arrested  in  the  Admiralty  Court  for  a  col- 
lision at  sea,  the  plaintiff  at  the  request  of  P.  (Uie 
ship's  hnsbimd),  who  was  the  owner  of  sixty-two  sixty- 
fourth  shares,  entered  into  a  bond  for  her  release,  as 
required  by  the  Admiralty  Court;  the  defendant  who 
was  the  owner  of  the  other  two  sixty-fourth  shares, 
being  ignorant  of  the  fact.  Judgm^it  was  given 
against  P.  in  the  Admiralty  Court,  but  he  had  become 
bankrupt,  and  the  def widant  hod  to  pi^  the  amount 
for  which  he  had  become  bound.  The  vessel  was  lost 
at  sea. 

Held,  that  P.  had  acted  witJiin  the  scope  of  his 
authority  in  pledging  the  defendant's  credit,  and  that 
the  plaintiff  was  ^ititled  to  recover  from  the  defendant 
the  sum  he  had  paid. — Barher  v.  Sighley,  o.P.  968. 

21.  Demurrage — Eiyidenee  of  eontraet — Tum-ptfper 
— Meter — Port  of  London, — In  an  aotioii  by  a  ship- 
owner against  the  purchasers  of  fhe  cargo  for  demur- 
rage, and  for  not  unloading  at  a  oertaaa  wharf  at  the 
rate  of  forty-wne  tons  per  dsy  alter  aetioe  to  them 
that  the  ship  was  ready  to  unload,  it  appeared  that  the 
defendants  had  pmrahased  from  Pope  &  Co.,  who  were 
factors  and  consignees,  a  cargo  of  coals  on  board  the 
plaintiff's  ship,  and  had  s^ned  a  "turn  piqper"  in 
these  terms : — **  To  the  meter  i^ipolnted  to  wc^gk  the 
undermentioned  cargo.  We,  the  undersigned,  having 
bought  of  Thomas  Pope  k,  Co.,  faoboxBy  a  cargo  of  coals 
in  the  ship,  &c.,  (certified,  <cc,  «ad  to  weigh  193  tons), 
and  to  be  worked  at  the  rate  of  forty-nine  torn  per 
working-day,  we  hereby  direet  yon  to  work  the  imid 
cargo,  and  deliver  t^  same  to  as  according  to  the 
several  terms  set  opposite  our  reipeotive  signatures,  ^. 
The  Document  reqidred  Idie  unloading  to  be  at  Dud- 
man's  Dock.  It  was  sGoit  by  the  factors  to  the  ooal 
met^s  office,  and  was  coannnnieated  to  tfae  oiqitain, 
who  brought  the  vessel  to  her  me(»iBgB  outside  tho 
dock,  and  gave  notice  to  the  doolMnaeter  that  the  ship 
was  ready  to  go  in.  There  were,  however,  several 
ships  before  her,  and  labe  was  unable  to  go  in,  aad  a 
delay  of  several  days  eooarred  before  sbe  was 
discharged. 

Held  (affirming  the  judgment  of  the  <)ue«a's  Benoh)^ 
that  there  was  no  evidence  of  the  contract  relied  on  ; 
that  the  turn-paper,  if  any  evi^nce  against  the  defen- 
dants, was  only  evidence  of  a  contract  to  unload  after 
the  ship  had  entered  the  dock. — Bhaefforthy.  Cory,  Q.b. 
340;  BX.C.  919;  32  L,  J.  N.  S.  Q.  B.  78;  7  L.  T.  N.  S. 
Q.  B.  821. 

22.  Betinve—Uen—aaWage^Chnmd  d«mv^.-C. 
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being  owner  of  certain  copper  ore,emplojed  T.  to  carry  it 
in  his  barge  from  Liverpool  to  Birkenhead,  and  deliver  it 
to  L.  to  be  crushed,  L.  having  undertaken  to  indemnify 
O.  against  all  risk  in  transit.  The  barge  having  been 
snnk  in  the  transit  by  reason  of  foul  weather,  T.  asked 
C  whether  he,  T.,  should  raise  the  ore,  and  was  told 
that  G.  had  nothing  to  do  with  it,  and  that  T.  had 
better  see  L.  who  had  the  management  of  it  L.,  on 
being  applied  to,  said  that  he  was  insored,  and  that  T. 
xnnst  go  to  the  insurer  for  orders.  The  insurer  told  T. 
he  had  better  go  on  with  it,  and  do  the  best  he  could 
for  him.  T.  then  raised  the  ore  and  conveyed  it  to 
Birkenhead.  0.  tendered  to  T.  the  luonount  due  for  the 
carriage  of  the  otc  to  Birkenhead,  but  T.  on  demand 
refused  to  give  up  the  ore  to  C,  T.  claiming  a  Uen  on 
it. 

Held,  that  0.  had  done  nothing  to  estop  him  from 
claiming  the  ore  as  owner;  that  T.  had  no  claim  against 
C.  for  raising  the  ore;  and  that  T.  could  claim  no  lien 
for  general  average  or  salvage. — Castellainr.  T^kompson. 
Thompson  v.  Castellain,  C.P.  147.— 13  C.  B.  N.  S.  106; 
32  L.  T.  N.  S.  0.  P.  79;  7  L.  T.  N.  S.  C.  B.  424. 

28.  Freight  —  Deduction  for  discount  —  Custom  — 
Operation  of,  on  ships  from  New  States — Evidence. — ^A 
oustom  (for  allowing  discount  on  freight),  admitted  to 
have  applied  to  ships  from  all  parts  of  the  United 
States,  and  all  parts  in  North  and  South  (not  Central) 
America,  as  well  as  to  all  the  principal  portions  of  ^e 
commercial  world. 

Held,  to  apply  to  a  new  State,  lately  united  to  the 
United  States,  and  formerly  belonging  to  a  country  in 
Central  America,  to  which  the  custom  had  not  applied. 
-^lUlkner  v.  JSarle,  Q.B.307.— 32  L.  J.  N.  S.  Q.B.  124; 
7  L.  T.  N.  S.  Q.  B.  672. 

24.  Mortgage^  equitable,  ef  ship — Merchant  Shipping 
Acts,  1854  and  1862— .Bi^  qf  sale— Act  of  bankruptcy . 
— P.  and  P.,  the  registered  mortgagees  of  a  ship,  de- 
posited the  instruments  of  mortgage  which  were  duly 
registered  with  L.,  to  secu^  a  debt,  but  no  transfer 
was  executed  or  registered. 

Held,  that  the  indorsement  being  necessary  to  the 
etatutoiy  form  of  transfer,  the  deposit  of  the  in^tru- 
mentfi  took  them  out  of  the  order  and  disposition  of  the 
bankrupt,  a&d  tiist  L.  was  equitable  mortgagee  of  the 
ships. 

P.  and  P.  a  few  days  before  their  bankruptcy  gave 
L.  a  bill  of  sale  of  all  their  effects  as  security  for  a  past 
debt  and  future  advances. 

Held,  that  this  was  an  act  of  bankruptcy. — Lacon  v. 
Ziffen, 

23.  Stomagc  —  Negligence  in — Liability  far. — The 
owners  are  responsible  for  improper  stowage  under  a 
charter-party  which  placed  a  steamer  at  the  disposal 
of  the  charterer  (plaintiff)  for  a  certain  time.  The 
owners  to  appoint,  victual,  and  pay  the  masters,  officers, 
and  crew.  The  cargoes  to  be  taken  on  board  and  dis- 
charged by  the  charterers,  the  crew  rendering  cus- 
tomary assistance  so  far  as  they  may  be  under  the 
orders  of  the  master,  and  the  diarterer  to  harve  liberty 
to  employ  stevedores  and  labourers  to  assist  in  the 
loading,  stowage,  and  discharge  thereof;  but  such 
stevedores  and  labourers  being  under  the  control  and 
direction  of  tiM  master,  tiie  <^rtererB  are  not,  in  any 
case,  to  be  reeqponsible  to  the  owners  for  damage  or  im- 
proper stowage;  the  mastw  and  owners  to  devote  the 
same  attention  to  the  ship,  use  the  same  endeavours  to 
promote  dispatch,  and,  in  every  respect,  be  and  remain 
responsible  to  all  whom  it  may  concern,  as  if  the  ship 
was  loading  and  discharging  her  cargoes,  and  perform- 
ing her  voyages  lor  account  of  the  owner,  and  in- 
dependently of  t^  charter-party. — Sack  v.  Ford,  13 
C.  B.  N.  S.  00;  82  L.  J.  N.  S.  0.  B.  12;  9  Jur.  N.  8. 751. 

26.  Transfer — Interest  of  owner — 17  ^'18  Vict.  c. 
104,  s.  55,  66—25  ^-  26  Vict,  c,  68,  f.  3.— The  17  &  18 
Vict.  0.  104  has  not  altered  the  law  as  to  the  effect  of 
a  transfer  of  a  ship,  which,  although  it  is  in  form  abso- 


lute, is  nevertheless  only  intended  as  a  security  ixx  an 
advance,  and  the  66th  section  does  not  prevent  the 
owner  who  has  executed  a  bill  of  sale  from  showing 
that  it  was  intended  to  operate  as  a  security  only. 
The  25  5c  26  Vict,  a  63,  s.  3,  declares  that  this  is 
the  tfue  constructian  of  the  former  Act. — Ward  v. 
Beck,  18  C.  B.  N.  S.  668 ;  32  L.  J.  N.  S.  C.  P.  1 18. 

27.  Under  a  local  Act  commissioners  are  empowered, 
when  a  vessel  has  been  sunk  or  stranded,  if  the  owner 
neglect  or  refuse  to  cause  it  to  be  raised  or  blown  up, 
and  to  recover  the  expense  in  a  sumniary  way  from  the 
owner.  A  vessel  having  been  sunk,  her  partners  did 
not  raise  her,  so  by  order  of  the  commissioners,  attempts 
were  made  to  raise  her,  which  failed,  and  she  was 
blown  up.  After  such  attempts,  and  before  the 
blowing  up,  one  of  the  owners  died,  and  proceedings 
were  taken  against  the  survivor  and  the  executor  to 
enforce  payment  of  the  expenses  of  the  attempts  to 
raise,  and  of  the  blowing  up. 

Held,  that  the  order  could  not  be  made  against  the 
executor,  but  it  might  be  made  against  the  surviving 
owner. — See  Justices,  41. 

SHORTHAND-WBITEE'S:— 

Notes,  costs  of. — See  Costs,  16. 

SLANDER.  —  See  False  Imphisonment,  2;  Libel; 
Practice. 

Administering  interrogatories  to  defendant  in. — See 
Practice,  23. 

Judge  of  county  court  cannot  give  himself  jurisdio- 
tion  by  amending  particulars  of  demand  by  substitu- 
ting slander  and  mab'cious  prosecution  for  false  im- 
prisonment.— See  County  Court,  6. 

SLANDER  OF  GOODS.— See  Libel,  3. 

Quare,  whether  written  slander  as  to  goods  is  ac- 
tionable even  with  special  damage,  if  it  does  not 
amount  to  slander  of  title. — See  Libel,  3. 

SLUICES  OF  CANAL  COMPANY.— 

Negligently  keeping. — See  Neglioence,  6. 

SOLD  NOTE.— -See  Bought  Ain>  Sold  Note;  Broker. 

SOUTHAMPTON  PIER  ACT.— Construction  of ;  Limits 
of  the  port. 

Steam  vessels  going  from  a  landing-place  in  the 
river  Itchen  at  Southampton  to  Cowes,  are,  under  the 
Southampton  Pier  Act,  bound  to  call  at  the  Royal 
Pier  at  Southampton  when  requested  by  five  passengers 
to  do  BO.—Ihrrand  v.  Cooper,  12  C.  B.  N.  S.  283. 

SOUTHAMPTON  DOCK  ACT.— See  Tolls,  2. 

SPECIAL  CASE:— 

Power  of  arbitrator  to  state. — See  Arbitration,  7. 
Neglect  to  ask  him  to  do  so. — See  Arbitration,  7. 

SPECIAL  DAMAGE.— See  Libel;  Trespass. 

SPECIFIC  ARTICLES  OF  COMMERCE.— See  CoJiTRACT. 
10. 

Where  contract  for  performance  of,  becomes  impos- 
sible.— See  Contract,  11. 

SPECIFIC  SUBJECT-MATTER.— See  Contract,  11. 

SPECIFICATION.— Sea  Patent  Law. 

SPIRITS. — Revenue  from  sale  of.. —  See  Petition  of 

RIGHT,  3. 

STAIRCASE.— Duty  to  light.— See  Negligence,  9. 

STALLAGE.— See  Market. 

STAMP.  —  See  Sale;  Attorney,  5,  6,  7,  8;  Chbqub 

POST  dated,  4  ;  BlLLS  OF  SALE,  7. 

Practice  —  Unstamped  agreement  —  Secondary  JBvi- 
dence. — ^An  agreement,  which  by  law  ought  to  be 
stamped,  not  being  produced  upon  notice  given, 
secondary  evidence  is  not  allowed  of  its  contents,  if  it 
be  shown  that,  at  the  time  of  its  delivery  to  the  party 
not  producing  it,  it  was  unstamped. — Arbor  v.  FusssU, 
Ex.  21. 

STATING  PBO0BEDIK<}S.— flee  Praoticb,  44. 
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STATUTES:— 

1.  Metropolitan  Ga$  Act,  1860 — Cofutrw^tion  — 
Public  and  private  statutes, — ^A  gas  oompanj,  by  their 
private  Act,  were  required  to  supply  gas  of  a  certain 
standard,  and  were  limited  to  a  charge  of  4s.  per  1,000 
cubic  feet.  By  a  subsequent  public  general  Act,  the 
Metropolitan  Gas  Act,  1860,  adopted  by  the  company, 
the  standard  was  increased,  but  the  limitation  in  respect 
of  charge  in  the  private  Act  was  not  expressly  repealed. 
The  provisions  of  the  pablic  general  Act  were  incon- 
sistent with  those  in  the  private  Act  limiting  the 
charge. 

Held,  that  the  limitation  as  to  price  in  the  private 
Act  was  repealed  by  implication. — TJie  Cheat  CeiUral 
Gas  Consumers  Company  v.  Clarke,  EX.c.  128.  —  82 
L.  J.  N.  S.  Ex.  C.  41. 

STEVEDORE.— See  Shipping,  18, 16,  26. 

STOCK  BROKER  :— 

Forgery  by,  in  filling  up  blank  transfers  of  shares 
deposited  with  him. — See  Joint  Stock  Company,  9. 

STOWAGE,— See  Shipping,  26. 

SUB-CONTRACTOR.— See  Masteb  and  Sebvant,  3. 

SUBTRACTION  OF  CHURCH-RATES.— See  Rates,  6. 

SUCCESSION  DUTY.— 

1.  Customs  annuity  and  benevolent  fund — 5  ^  6  Geo. 
3,  c.  Ixxiii. — The  relation  of  predecessor  and  successor 
subsists  between  an  officer  of  the  customs  and  his 
nominee  in  the  Succession  Duty  Act,  1853.  The  duty 
is  payable,  therefore,  by  the  person  claiming  under  his 
will  the  amount  of  tiie  customs  annuity  and  benevolent 
fund  payable  at  his  death  under  the  5  ic  0  Geo.  3, 
c.  Ixxiii. — The  Attorney- General  v.  Abdy,  32  L.  J.  N.C. 
Ex.9. 

2.  Bisjwsition  or  tranter  of  property — Power — Devise 
— 16  4*  17  Viet,  c,  51. — By  a  settlement  upon  the  mar- 
riage of  Lord  and  Lady  T.,  W.  D.  G.,  the  lady's  father, 
settled  £25,000  on  certain  trusts.  In  pursuance  of  the 
said  trusts  an  estate  was  purchased  with  the  said  sum, 
and  conveyed,  subject  to  trusts,  for  Lord  and  Lady  T., 
successively  for  Ufe,  and  after  the  death  of  the  survivor 
for  the  benefit  of  the  issue,  and  in  default  of  issue  for 
such  persons  as  Lady  T.  should  appoint,  and  in  default 
of  appointment  for  herself  absolutely.  Lady  T.,  in  ex- 
excise  of  the  power  in  the  settlement,  appointed  the 
said  estate,  after  the  death  of  her  husband  and  her- 
self without  issue,  to  such  uses  as  her  father  W.  D.  G. 
should  appoint,  and  in  default  of  i^pointment  to  the 
use  of  her  father,  his  heirs  and  assigns.  On  the  10th 
of  December,  1831,  W.  D.  G.  by  will  devised  the  said 
estate  to  the  defendant  (a  stranger  in  blood)  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail,  and 
soon  afterwards  died.  Lady  T.  survived  her  husband 
and  died  in  1858,  without  having  had  a  child.  The 
Succession  Duty  Act  came  into  operation  in  May,  1853. 

Held,  that  the  defendant  was  chargeable  with  duty 
at  the  rate  of  £10  per  cent,  in  respect  of  his  succession 
to  the  said  estate,  under  the  2nd  section  of  the  Act, 
and  was  not  exempted  by  reason  of  the  12th  and  15th 
sections. — Attorney- General  v.  Gardner,  EX.  378. — 
32  L.  J.  N.  8.  Ex.  84;  9  Jur.  N.  S.  Ex.  281;  7.  L.  T. 
N.  0.  Ex.  682. 

SUGGESTION,  ENTERING.— See  Practice,  38. 

SUICIDE  IS  NOT  MURDER:— 

Attempting  to  oommit,  is  a  misdemeanour  triable  at 
quarter  sessions. — See  Cbdunal  Law,  17. 

SUMMARY  CONVICTIONS:— 

Return  of,  to  quarter  sessions. — See  Justices,  40. 
Claim  of,  right — Bey.  v.  Stimpson,  Reg.  r.  Peak,  8 
L.  T.  N.  S.  536. 

SUMMONS:- 

Writ  of.— See  Practice,  41 — 44. 

SURETY.— See  Fraud;  Contract,  6;  Toll,  3;  Gua- 


rantee, 5;  Principal  and  Surety;  J^ee  v.  Jinuv, 
1  N.  R.  26. 

Taking  security  from  debtor;  Discharge  of  surety. — 
See  Guarantee,  5. 

Of  newspaper  proprietor,  sci.  fa, — See  Newspaper. 

SUSPENSION  OF  RIGHT  OF  ACTION.— See  Bills  of 
Exchange,  17. 

SURGEON.— See  Medical  Act. 

SURVEYOR.— See  Rate. 

Liability  of,  for  non-repair  of  highway. — See  Hiafl- 
WAY,  11. 

TENANT.— See  Registration  Cases. 

Paying  expenses  under;  Metropolitan  Building  Aot; 
How  he  may  recover  them  from  landlord. — See  Metro- 
politan  Building  Act. 

TENANT  FOR  LIFE.— See  Title-deeds. 

TENANT  AT  WILL.— See  Landlord  and  Tenant,  20, 

Distress  after  death  of.— See  Landord  and  Tenant. 
6. 

Determination  of  .—See  Landlord  and  Tenant,  20. 

Creation  of  new.— See  Landlord  and  Tenant,  20. 

From  year  to  year;  Compensation.  —  See  Lands 
Clauses  Consolidation  Act,  3. 


TENDERS.— See  Pleading,  4. 

Of  increased  charge  under  Carriers  Act  not  required. 
— See  Carrier. 

TERMINI  OF  HIGHWAY.— See  Highway,  3. 

THREAT,  ILLEGAL.— See  Duress;  Justices,  44. 

THEATRE:— 

A  person  for  hire  causing  to  be  acted  a  stage  play  in 
a  moyeable  booth,  not  licensed  as  a  theatre,  may  be 
convicted  under  the  11th  section  of  6  5c  7  Vict,  a  68, 
though  such  booth  may  not  be  a  house  or  place  of 
public  resort  under  the  2nd  section. 

Acting  for  hire,  means  acting  at  a  performance 
where  the  spectators  pay  for  admissiou,  as  defined  in 
sect  23. — See  Justices,  43. 

TIME  POLICY. — See  Insurance,  Marine,  9. 

TITLE,  ABSTRACT  OF.— See  Sale. 

,  CLAIM  OF. — See  Jurisdiction,  Justiobs,  87, 
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DEEDS:— 


Custody  —  Tenai\t  for  life  —  Remainderman,  —  The 
tenant  for  life  of  real  estate  has  a  right  to  the  custodj 
of  the  title-deeds  of  the  estate  as  against  a  contingent 
remainderman,  who  is  in  possession  of  the  deeds. — 
AllwoodY.  ffeywood,  EX.  291.-9  Jur.  Ex.  N.  S.  108; 
32  L.  J.  N.  S.  Ex.  153;  7  L.  T.  N.  S.  Ex.  640. 

TITHES.— 

1.  Commutation  of—o  ^  6  WiXL  4,  c,  71,  s,  90 — 
Modus — Ejttinguishment  of  tithes — Construction  qf  star- 
tutes-^-TUke  PreseHptian  Act,  2^3  WiU,  4,  e,  100. — 
By  the  6  &  7  WiU.  4,  c.  71,  s.  90,  it  is  enacted  that 
nothing  in  that  Act  contained  shall  extend  to  lands, 
the  tithes  whereof  have  been  extinguished  or  c(Hn- 
muted  under  anj  Act  of  Parliament 

A  local  and  personal  Act  passed  in  17C2,  for  giTing^ 
eifect  to  an  agreement  therein  recited,  between  tiie 
owner  of  land  in  Winteringham  and  the  rector,  and 
declaring  that  certain  lands  giyen  to  the  rector  are  in 
satisfaction  and  compensation  for  all  glebe  lands  and 
right  of  common  whatever,  belonging  to  him  or  his 
successors,  and  states  that  Uie  annual  rents  are  to  be 
vested  in  him  in  Ueu  of  and  as  an  equivalent,  and  full 
satisfaction  and  compensation  of  and  for,  all  tithes  or 
tenths  of  com,  grain,  hay,  wool,  lamb,  and  all  other 
tithes  and  payments  whatooever  (except  as  before  or 
afteiHnentioned,  growing,  &C.,  ont  of  or  from  all  or 
any  of  the  lands  lying  in  the  said  parish,  save  and  ex- 
cept marriage,  churching,  and  burial  fees.) 

Proviso,  tihat  nothing  in  the  Act  contained  should 
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prejudice  the  right  of  the  rector  or  his  saooessors  to 
any  marriage,  chnrching  or  burial  fees,  or  other  sur- 
plus fees,  nor  the  right  of  tithes  and  customary  stock- 
ing in  the  meadow  pounds,  called  the  Composited,  in- 
cluding the  lands  there  embanked  from  the  Humber, 
the  right  of  tithes  in  the  low  pastures,  the  modus  in 
the  *^  Groves,"  and  the  *'  ancient  closes  "  adjoining  to 
the  town,  and  all  <tther  nett  and  personal  tithes,  not 
therein  mentioned  and  relinquished,  all  of  which  the 
said  T.  Adams  (rector)  reserves,  and  they  are  hereby 
reserved  to  him  and  his  successors  in  full  right,  and  in 
as  ample  a  manner  as  they  have  always  been  enjoyed. 
The  Assistant  Tithe  Court  decided  that  the  lands 
known  as  **  The  Ancient  Closes  "  were  not  exempt  from 
tithes.    On  motion  for  a  prohibition. 

The  Court  held  that  the  tithes  on  the  ancient  closes 
were  not  commuted  or  extinguished  by  the  local  and 
personal  Act  of  1762,  and  that  consequently  the  juris- 
diction of  the  tithe  commissioner  was  not  taken  away 
by  the  6  &  7  WUl  ^,o.  7 i,  s,  00,^  Wenterinff ham  Tithes, 
1%  re.  Ex  paHe  Carington  (Lord)  9  Jnr.  N.  S.  C.  P.  277. 

3.  Tithe  Qmmutation  Act,  6  4*7  Will.  4  o,  71,  *.  42 
— Sop  grounds — Waste  lands  cultivated  for  hops — 
ZiahUity  to  extraordinary  charge. — 6  &  7  Will  4,  c.  71, 
8.  42,  enacts,  that  lands  in  such  district,  the  tithe 
whereof  shall  have  been  commuted,  and  which  shall 
be  newly  cultivated  as  hop  grounds  afterwards,  shall 
be  charged  with  an  additional  rent-charge  i>er  imperial 
acre,  equal  to  the  extraordinary  charge  per  acre  upon 
hop  grounds  in  that  district. 

In  1841  the  tithes  of  a  parish  were  commuted.  The 
plaintiff  was  possessed  of  land  in  the  pariah  used  as 
waste  land.  The  award  under  the  commutation  or- 
dered the  lands  then  or  thereafter  cultivated  as  hop 
grounds  to  be  charged  with  an  additional  £1  per  acre 
by  way  of  extraordinary  rent-charge.  No  ordinary 
rent-charge  was  apportioned  upon  the  plaintiff's  land, 
and  none  was  ever  paid  in  respect  of  such  land.  In 
1854  the  land  was  enclosed,  and  in  1855  the  plaintiff 
commenced  cultivating  it  as  hop  grounds. 

Held  (reversing  the  judgment  of  the  Queen's  Bench 
ante  p.  65),  that  the  land  was  not  liable  to  the  ex- 
traordinary charge  of  £1  per  acre  in  consequence  of 
its  being  cultivated  as  hop  grounds.  —  Trimmer  v. 
Walsh,  EX.  65;  EX.C.  734.-82  L.  J.  N.  8.  Q.  B.  20;  9 
Jur.  N.  S.  Q.  B.  381  ;  7  L.  T.  N.  S.  362;  8  L.  T.  N.  S. 
Ex.  c.  649. 

TIMBER:— 

Custom  of  tenants  of  copyhold  to  felL — See  Copy- 
hold, 6. 

TOLL. — See  Railway  Company. 

1.  For  anchorage.  —  See  Anchorage;    Presumptive 
right  to. — See  Anchobaoe. 

2.  SoutlMmptanBochAct—G  Will.  4,r.  xxijl— Tolls 
— Cftstlg  articles  not  mentioned  in  the  schedule. — The 
Southampton  Dock  Company  are  by  their  Act  re- 
stricted from  making  any  ad  valorem  charge  upon 
things  landed  at  their  port 

Where  an  attempt  was  made  to  make  an  ad  valorem 
charge  upon  the  landing  of  a  looking-glass  and  stereo- 
£cope,  richly  set  with  jewels,  on  the  ground  that  they 
did  not  come  within  the  description  of  any  of  the 
Articles  mentioned  in  the  schedule,  the  Court  held  that 
such  charge  was  not  maintainable,  and  that  the  dock 
company  are  only  justified  in  charging  for  articles  not 
mentioned  in  the  schedule  such  rate  as  would  be  equal 
to  the  rate  affixed  to  an  article  of  the  same  nature, 
package,  value,  and  quality,  in  the  schedule. — South- 
ampton JDoch  Company  v.  UUl,  C.P.  646. — 8  L.  T.  N.  8. 
C.  B.  280. 

8.  Tumpihe,  agreement  to  let'^Xon^xecution  hy  sure- 
ties.—Marhham  v.  Stanford. — 8  L.  T.  N.  S.  Q.  B.  277. 

4.  Tolls — Tumpihe — Composition^^  Oeo.  4,  c.  126, 
#.  65. — ^The  farmer  of  turnpike  tolls  is  not  prc^bited  by 
seotiaii  65  of  S  .Geo.  4,  o.  126,  from  entering  into 


an  agreement  for  a  composition  of  tolls. — Stott  v. 
Clegg, C.P.  866.-13  C.  B.  N.  a  619;  82  L.  J.  N.  S. C.  P. 
102;  7  L.  T.  N.  S.  C.  B.  362,  714. 

6.  Tumpihe  toll  exemptions — Volunteers. — ^Volnnteers 
in  uniform,  going  to  attend  a  mere  voluntary  rifle 
match,  at  a  duly  appointed  place  of  rifle  practice,  but 
open  to  aU  the  world,  are  not  entitled  to  exemption 
from  toll  under  24  &  26  Vict.  c.  126.  —  Teather  v. 
Turner,  Q.B.  425.-7  L.  T.  N.  S.  Q.  B.  786. 

6.  Turnpike  tolls — Exemption  from — Cattle  going  to 
or  from  pasture — Catth  dealer  and  farmer — 1  Jjr  2 
W  ill.  4,  c.  26.— Bj  sect  1  of  1  &  2  WilL  4,  c.  25,  no 
toll  is  to  be  taken  on  any  turnpike  road  for  (winter  alia) 
any  sheep  or  other  beast  or  cattle  of  any  kind  going  to 
or  from  (inter  alia)  pasture,  provided  that  such  sheep 
or  other  beast  or  cattle  do  not  pass  upon  such  turnpike 
road  more  than  the  space  of  two  miles,  going  to  or  re- 
turning from  pasture. 

Held,  that  where  a  person  sent  sheep  and  bullocks 
from  one  pasture  to  another,  such  sheep  and  bullocks 
were  exempt  from  the  payment  of  toll  at  a  turnpike 
gate  through  which  they  passed,  they  not  having 
travelled  a  distance  of  two  miles  along  the  turnpike 
road;  notwithstanding  that  by  this  means,  the  owner 
was  enabled  to  drive  them  to  market  the  following  day 
without  passing  through  the  toU-gate,  which  he  could 
not  otherwise  have  done. — Warmhg,  App.,  v.  Deakin, 
Resp.,  C.  P.  669.-8  L.  T.  N.  S.  319. 

7.  Tumpihe  toll — Manure — Empty  baskets  and  sacks 
—3  Geo.  4,  e.  126,  *.  28—5  ^  6  WUl.  4,  c.  18.— A  cart 
containing  a  load  of  manure  for  land  (which  is  exempted 
from  toll  by  3  Q^o.  4,  c.  126,  s.  81)  is  not  rendered 
liable  to  toll  by  reason  of  ite  also  containing  empty 
baskets  or  sacks  which  have  been  used  for  the  purpose 
of  conveying  agricultural  produce  to  market  or  else- 
where for  sale. 

The  words  **  necessary  for  loading  or  unloading 
manure  or  materials  '*  in  section  28  of  3  Geo.  4,  c.  126, 
apply  to  the  words  *'  spade,  shovel,  or  fork,''  and  not  to 
the  words  "  basket  or  baskets,  empty  sack  or  sacks,"  in 
that  section. 

Section  28  of  3  Geo.  4,  c.  126,  is  not  repealed  by  the 
provisions  of  5  5c  6  WilL  4,  c.  18. — Richens  App,,  v. 
Wiggins  Resp.,  Q.B.  617.-32  L.  J.N.  S.  M.  C.  144; 
8  L.  T.  N.  S.  384. 

8.  Railway  company — ToJUs  and  fare* — Passengers, 
potter  to  contract  with. — ^A  railway  company,  though 
compelled  by  its  special  Act  to  allow  passengers  a  certain 
amount  of  luggage  upon  payment  of  the  fares  autho- 
rised by  its  Act,  may  contract  with  its  passengers  to 
carry  them  for  a  smaller  sum  upon  condition  of  their 
abandoning  their  right  to  take  luggage. 

A  railway  company  was  empowered  by  its  special  Act 
to  take  certain  tolls  and  fares,  and  every  first-class  pas- 
senger was  allowed  to  carry  1601be.  of  luggage.  The 
railway  company  advertised  excursion  trains  from  S.  to 
W.  at  58.  first-class,  the  ordinary  fare  being  9s.  A  pas- 
senger put  his  luggage  into  the  train,  and  then  took  a 
5s.  ticket,  knowing  that  the  ordinary  fare  was  9s.,  and 
that  no  luggage  was  allowed  by  the  excursion  train. 
At  the  end  of  the  journey  the  company  demanded  3s.  2d. 
toll  for  the  carriage  of  the  luggage,  and  on  the  pas- 
senger refusing  to  pay  that  sum,  detained  it  In  an 
action  of  trover. 

Held,  that  the  company  was  justified  in  demanding 
payment  for  the  carriage  of  t^e  luggage,  as  there  was 
an  implied  contract  on  the  part  of  the  passenger  when 
he  took  the  ticket  that  he  would  not  take  luggage. — 
Rumsey  v.  The  North  Eastern  Railway  Company,  C.P* 
911.— 8  L.  T.N.  S.  666. 

9.  Local  Act —  Completion  of  work  authorised  by. — ^The 
proprietors  of  the  Tamar  Navigation  were  authorised 
to  make  and  maintain  the  river  Tamar  navigable  be- 
tween certain  points,  and  to  make  and  niaint<ain  a 
certain  canal  and  a  collateral  cat  in  continuation  of  it, 
and  **  in  consideration  of  the  great  charge  and  expense 
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which  the  said  oompanj  must  incur  and  suffer  in 
making'  and  maintaining  the  works  hereby  authorised, 
it  should  be  lawful  lor  the  company  from  time  to  time 
and  at  all  times  thereafter,  to  demand  the  several 
mileage  rates  thereinafter  mentioned,  for  the  tonnage 
and  wharfage  of  all  goods  which  should  be  carried  or 
conveyed  upon  the  said  navigation,  canal,  or  collateral 
out,  or  any  of  them."  The  river  Tamar  had  been 
made  navigable,  but  the  canal  or  collateral  cut  had 
not. 

Held,  that  the  company  were  authorised  to  take 
tolls  fiom  those  using  that  part  of  the  navigation 
which  had  been  completed  by  the  Tamar  Navigation . 
— Thmar  JVdm^ation  y.  Wag9taffe,Q.B,^51. 

TOTAL  LOSS.--See  Insurance,  5,  6;  Constbcctive,  7. 

TORT.—  See  Negligence. 

TOWNS  IMPROVEMENT  CLAUSES  ACT,  Section  18.— 
8  L.  T.  N.  a  Q.  B.  574. 

TOWN  COUNCILLOR.~See  CoapoRATios  j  Municipal 

GOBPORATION. 

1.  Qualification  of. — See  Corporatiok. 

TRADE. — See  Restraint  op. 

TRADER:— 

Imputation  on. — See  Libel. 

TRADE  MARKS:— 

Sale  of  OoocU, — ^Where  a  firm  contracts  to  supply 
goodg  of  a  particular  qualify,  branded  with  the  name 
which  their  firm  had  borne,  and  they  supply  goods  of 
the  same  quality,  but  marked  with  the  present  name 
of  their  firm,  the  value  of  the  article  being  in  no  way 
affected  thereby,  the  purchaser  is  bound  to  accept  the 
articles. — Hopkins  v.  Hitchcock,  CB.  597. — 32  L.  J. 
N.  S.  C.  P.  154;  8  L,  T.  N.  S.  0.  B.  204. 

TRADE  UNIONS:— 

Illegal  threat. — See  Justices,  44. 

TRANSFER  OF  PROPERTY.— See  Contract,  7. 
Of  interest  of  owner. — See  Shippino,  26. 

TRANSITU.— -See  Railway  Company,  11. 

Seiaure  of  goods  in,  for  rates  and  toUs  due  to  the 
company,  it  must  be  shown  that  all  the  conditions 
imposed  by  the  private  Act  have  been  complied  with. — 
North,  Assignees,  v.  London  and  South  Western  BAil- 
nwy  Com2>any,  c,p.  624. 

TRAP  DOOR.— See  Negligence,  9. 

TRESPASS.— See  Bill  op  Sale,  4;  Criminal  Law  ; 
Justices  ;  Lands  Clauses  Consolidation  Act  ; 
Pleading. 

In  pursuit  of  game. — See  Justices,  28. 

\,  Dcfatdt  in  payment  immediately  on  demand — 
Delay  of  demand  —  Authority  to  receive  money  — 
Damayes. — A  covenant  to  pay  money  immediately  on 
demand  thereof  in  writing,  &a,  with  a  condition  for 
seizure  and  sale  on  default  must  be  construed  reason- 
ably with  reference  to  the  time  necessary  to  get  the 
money,  or  to  satisfy  himself  of  the  authority  of  the 
party  making  the  demand,  and  where  the  demand  in 
writing  signed  by  an  attorney,  who  had  authority  to  re- 
ceive the  money,  was  delivered  by  the  bailiff,  who  bore 
no  proof  that  he  had  such  authority,  and  did  not  even 
ask  for  the  money,  but  seized  instanter. 

Held,  that  the  seizure  was  wrongful,  and  that  tres- 
pass lay. 

SemblCy  if  there  was  no  siUe  before  the  time  when  the 
fleijnire  would  have  been  rightful,  the  damages  might 
be  nominal- r<M»M  v.  Wilson^  BiLO.  962.-7  L.  T.  N.  S. 
421. 

2.  Default  in  payment  of  money  **  immediately  on 
demand** — Condition  for  seisttre  and  sale — Damage — 
Notice  to  pay — Beasonahle  notiee, — Goyenant  in  bUl  of 
sale  f6r  payment  at  a  distant  day,  **  or  such  other  day 
or  time"  nn  the  ereditor  might  appoint  by  notiioe  in 
wvitfng*. 


Held,  that  reascmabltt  notice  was  required,  and  that 
as  payment  was  demanded  in  half  an  hour,  and  in 
default  the  goods  were  seized  and  sold,  treqwss  would 
lie,  and  that  the  damages  must  be  e^imated  with 
reference  to  the  probability  of  the  d^tors  having  been 
able  to  obtain  the  mon^  had  reasonable  notice  been 
given. — BriylUiey  v.  Norton,  q.b.  167. 

3.  Citeque  pttyment  when  property  in  cash  pomes. — 
A  cheque  payable  to  bearer  was  presetoted  for  payment 
at  a  bank,  the  cashier  plaoed  the  money  on  the  counter 
and  went  away.  The  bearer  oommenced  counting  the 
money,  and  whUst  so  doing  the  oashiar  returned,  uid 
said  the  money  could  not  be  paid,  the  drawer  having 
overdrawn  his  account.  The  bearer  refoaed  to  vefond 
the  money.  It  was  thereupon  taken  from  him.  In  an 
action  for  the  assault^ 

Held,  that  the  property  in  the  money  passed  at  the 
.the  time  the  cashier  plaoed  the  money  on  the  counter, 
and  therefore   an    action    would   lie. — ChamherB   v. 
Miller,  o.P.  286. 

4.  Measure  of  damages  —  For  taking  possession  of 
plaintiff's  land-^Costs  of  an  ^^unotion  eamnat  he  re- 
covered. 

5.  Damages — Costs  of  ii\junetion,-^Tbe  plaintiff  can- 
not recover  in  an  action  of  trespass  for  taking  poasea- 
sion  d  his  lands,  the  costs  which  he  inoorted  in  pre- 
pacing  a  bill  in  equity  for  an  injanetioii. — Ahthorp  v. 
Bedford  and  Cambridge  Maiimay  Oompanf, — 6  ll  T. 
N.  S.  Q.  B.  200. 

6.  lUhery — Soil  of  lake — Lord  of  manor-^Omner 
of  land  on  hank. — ^The  plaintiff  had  taken  a  convey- 
ance of  a  manor,  with  aU  rights,  fta,  thereto  bdkmgf  ng, 
and  also  a  several  fidiezy  in  a  lake  lying  partly  within 
the  manor,  from  a  former  owner,  whose  ancestor  had 
had  the  fisheiy  conveyed  to  him  by  adeed  of  fMtment, 
with  livery  of  seisin  indorsed  hereon,  reeerving  a 
quit-rent  to  anoljier  manor  withiu  whioh,  also,  the 
lake  partly  lay;  and  which  rent,  it  appeared,  had  been 
duly  rendeted. 

Held  (Cockbum,  OJ.,  duHtante),  that  pHmm  facie 
the  ownership  of  the  ilsheiy  imported  the  ownerdiip 
of  the  soil  in  that  part  of  tiie  like  over  which  it  lay; 
and  that,  thenfore,  the  plaintiff  could  maintain  tres- 
pass against  the  owners  of  a  piece  of  land  on  the  bank 
for  erecting  a  jetty  running  into  the  lake. — MmrskaU 
V.  TJie  Ullswater  Steam  Navigation  Company,  Q3.  489. 
—32  L.  J.  N.  S.  Q.  B.  139;  8  L.  T.  N.  S.  Q.  B.  416. 

7.  Pulling  down  plaintiff's  house  when  ke  and  kU 
family  are  in  U — Plea-^ustifioation, — A  dedaration 
in  trespass  for  breaking  and  entering  plaintiff's  dwell- 
ing house  whilst  he  and  his  family  were  therein.  The 
defendant  pulled  down  and  destroyed  the  houae  and 
fixtures,  assaulted  and  ejected  the  plaintiff,  and  con- 
verted the  materials.  The  defendant  pleaded  as  to 
breaking,  entering,  pulling  down,  and  destroying  the 
dwelling-house  and  fixtures  therein,  and  seizing  the 
materials,  that  he  was  entitled  to  common  of  paat^ire 
over  the  said  land,  and  becaute  the  house  was  wrong- 
fully erected  thereon;  so  that,  without  pulling  down 
the  same,  the  defendant  could  not  use  or  enjoy  the  com- 
mon of  pasture  in  the  said  land  in  so  ample  a  manner 
as  he  otherwise  would,  might,  or  ought  to  have  done,, 
and  that  he  necessarily  and  unavoidably  committed  the 
trespass  in  the  introductory  part  of  the  plea  mentioned 
in  removing  the  house,  doing  no  unnecessary  damage. 

Held,  on  demurrer,  that  the  plea  was  bad  for  tiie  de- 
fendant is  not  justified  in  pulling  down  the  house 
whilst  the  plaintiff  and  his  family  were  in  it. — ^nes 
V.  Jones,  1  H  &  C.  1. 

8.  Distress — Trespasser  ab  initio — Entering  through 
a  fvindow,  or  breaking  outer  door — Distress  void- — 
Damages  for  taking  goods — ^U  value — Deduction  of 
rent  due. — ^A  landlord  having  authorised  a  baitilTa 
entering  a  tenant's  house  through  t^  window,  in  order 
to  distrain  for  rent  due^ 

Held,  that  he  was  a  tiespaMMn  o^  iiii#i#^  tkatitwas 
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tm  though  hA  had  broken  open  an  outer  door;  that  the 
distreas  was  yoid,  and  that  the  tenant  was  entitled  to 
recover  the  full  value  of  the  goods,  without  deducting 
the  rent. — Attach  v.  BrammeU,  Q3.  809. 

9.  lii(f?U  to  take  soil  from  the  sea-thore — Overteeri  of 
highways — Custom — PresoripHoH, — In  an  action  of 
trespass  lor  taking  stones,  sand,  &o.,  from  the  se»^ore, 
the  defendant  pleaded  a  custom  in  the  inhabitants  of  a 
township,  of  which  he  Was  a  member,  and  also  a  pre- 
«oiiptive  right  for  the  inhabitants  an^  overseers  of  the 
liighways  of  that  township  to  take  sudi  stones,  sand, 
^.,  for  the  repair  of  the  highways.  On  dsmnnei,  the 
Court  held  that  such  a  custom  was  bad,  being  a  proM 
^prendre  t»  alitno  solo;  and  that  the  overseers  of  the 
m^ways,  and  the  inhabitants  of  a  township,  not  being 
s  oorpora^on,  were  not  capable  of  taking  bj  grant, 
and  tiierefore  could  not  daim  such  right  by  prescrip- 
tion.— Qmstable  v.  Nicholson,  C.P.  698. 

rraiAL:— 

1.  In  criminal  cases — ^removal  of  indictment  for  to 
Central  Criminal  Court — grounds  for. — See  Cbdunal 
Law,  22. 

2.  €k>nntermand  of,  notice  of. — See  Noncx  of  Tbial. 

TROVEE. — See  Pbactick 

By  asBigneQa  against  mortgagee. — See  BASKMUvrcr. 
32. 

1.  Property  in  goods — Warehouseman — Estoppel, — 
The  defendants  oontraoted  with  G.  for  the  sale  <^  a  cer- 
tain number  of  barrels  of  flour,  part  of  a  larger  quan- 
tity, but  no  such  appropriation  of  iq>ecifio  barrels  took 
place  as  to  pass  the  property.  C.  sold  the  barr^  to 
the  plaintiffs,  and  gave  them  a  delivery  order,  which 
they  lodged  with  the  defendants,  who  admitted  that 
"'  it  was  all  in  order." 

Held,  in  trover,  tha^  the  defendants  were  estopped 
from  denying  that  the  property  had  passed. — WoodXey 
T.  Coventry,  KX.  599. 

2.  Title  qf  finder--Jvui  tertii^-The  plaintiff  having 
purchased  melted  tallow  which  had  flowed  from  a 
wharf  on  fire,  into  the  river,  where  it  was  picked  up  by 
•a  waterman,  from  whom  he  bought.  But  it  was  after- 
wards seized  by  the  police  pending  an  inquiry  before  a 
magistrate  (under  the  London  Police  Act,  2  ft  3  Vict. 
«.  71),  and  by  his  order  sold  it  to  the  defendant. 

Held,  that  the  plaintiff  was  not  entitied  to  recover  it 
from  the  defendant,  and  that  the  latter  oould  set  up 
the  tiUe  to  the  tallow  thus  derived  from  the  police, 
«ven  altliough  the  original  owners  had  not  claimed, — 
BueUey  v.  Ch'ou,  Q.B.  464.—^  L.  J.  N.  S.  Q.  B.  129; 
7  L.  T.  N.  a  Q.  B.  743. 

8.  Vendor  and purehaser — Framd — Comtract^^Baiiee 
— Goauensos.— H.,  believing  he  was  dealing  with  a 
£rm  oanying  on  business  as  Q.  Ii  Co.,  agreed  to  sell 
goods  to  a  person  of  the  same  name  as  one  of  the  firm 
of  G.  le  Co.  Thib  goods  were  deposited  with  an  auc- 
tioneer, who  advanaed  money  on  then.  In  an  aotion 
.  of  trover  }ay  the  plaintiff  to  reosiver  the  goods  from  the 
liuctioneer,  the  Court  held  that  there  was  no  contract 
with  the  person  who  was  of  tha  same  name  as  the  firm, 
and  consequentiy  that  trover  would  lie  at  the  suit  of 
the  plaintiff  to  recover  his  goods. — Hardman  v.  Booth, 
£X.  239.-9  Jur.  N.  S.  Bx.  81;  32  L.  J.  N.  a  Ex.  105; 
7  L.  T.  N.  a  Bx.  639. 

4.  Sk^re  eertyieate — BquiMle  mortgage — Notice — 
Joint  stoeh  company, — ^A.,  after  depositing  with  B.,  as 
«  security  for  a  loan«  certain  gas  share  certificates, 
^UBsigned  Iqr  deed  all  his  personal  estate  to  trustees  for 
the  benefit  of  his  creditors.  The  trustees  gave  notice 
of  th«  assigiuQffit  to  the  company^  whk^  B.  omitted 
to  do. 

Held.  Tifrmithflliisi  tliat  the  trustees  oould  not  main- 
tain  trover  sgaiiist  B.  for  the  shAvo  osctifloat^a— ^nooig- 
lient  T.  Varley,  12  G.B.  N.  &  ai4. 

6.  Onwufwriow  €0mk  in  onatodii  kff^r-Th«rs  was 
«ome  wine  lying  at  defendant's  iriuul    The  plaintiff 


purchased  the  warrant,  and  applied  to  defendant  for 
delivery  of  the  wine,  which  he  could  not  deliver  in  con- 
sequence of  an  attachment  from  the  Lord  Mayor's 
Court  having  been  served  upon  him,  the  day  before  the 
sale,  against  the  goods  of  one  of  the  indorsers  of  the 
warrant. 

Held,  that  the  goods  were  not  in  ottstodid  legis.  That 
there  was  a  conversion,  per  Pollock,  C.B.  and  Martin,  B. 
That  there  was  not,  per  Bramwell,  B.^^JPillot  v.  Wil- 
kinson, 9  Jut.  N.  S.  623;  8  L.  T.  N.  S.  361. 

TRUCK  ACT. — See  Justices'  Law,  45;  Mastib  awd 
Sbbyant,  4. 

An  artificer,  after  he  was  paid  part  of  his  wages  in 
goods,  proceeded  under  section  4  of  the  Truck  Act,  and 
obtained  an  order  on  the  master  for  payment  in  coin, 
with  which  the  master  complied.  The  a^^iellant  pre- 
ferred an  infbrmati<m  for  penalties  xaidat  tM  9th  seo- 
ti<m  of  the  Aot,  for  paying  tiie  wages  1^  means  of 
goods,  but  the  justices  dismissed  the  information  on 
proof  that  the  master  had  paid  the  wages  in  coin. 

Held,  that  they  were  wrong. 

TURN  PAPER.— See  Shippiko,  21  . 

TURNPIKE.— See  Tolls,  3,  4,  5;  Justiobq,  46. 

TURNPIKE  ACT.— See  Tolls,  4. 

Carria4je  not  upon  wheels — Jjoden  with  straw, — 3  Geo. 
4  e.  126,  s,  121. — ^This  Act  imposes  a  penalty  upon  any 
person  who  shall  haul  or  draw,  or  who  [shall  so  cause 
to  be  hauled  or  drawn  upon  any  part  of  such  turnpike- 
road,  any  timber,  stone,  or  other  thing  otherwise  than 
upon  wheeled  carriages.  A  carriage  not  upon  wheels, 
laden  with  straw,  is  not  in  the  statute. — Radnor  City 
Roads  Board  v.  Bpans,'-S2  L.  J.  N.  M.  C.  100;  Q.  B. 
152;  7  L.  T.  N.  a  Q.  B.  677. 

TUBNPIKB.ROADS:— 

Repak  ol — See  Hiosway,  18. 
Of  part — See  Jusncsa,  46. 

TURNPIKE  TOLLS.— See  Tolls,  3—7. 

A  farmer  of  may  enter  into  a  composition  for. — See 
Tolls,  4. 

Exemptions;  Tolunteer. — ^ToLLS,  6. 

Cattle  going  to  and  from  paitore  of  dealer  and 
fapier. — See  Tolls,  6. 
Manure. — See  Tolls,  7. 

Empl7  baskets.— See  Tolls,  7. 

UMPIRE. — See  Arbtteation,  10,11. 

Appointment  of,  where  made  by  lot,  and  approved. — 
See  Abbitbation. 

Arbitratom  under  the  P.  H.  Act,  may  appoint  after 
twenty-one  days,  within  which  they  are  required  to 
make  their  award  have  elapsed,  and  without  enlarging 
the  time  for  making  their  award. — See  Abbitbatiov, 
9;  Cosm,  8. 

UNDERWRITER.— See  Iksubance  (Mabinb). 

UNDISCLOSED  PRINCIPAL.— See  Bxokbb,  4;  Pbzn- 

CIPAL;  PABTirXBaBIP,  4. 


UNLAWFUL  PURPOSE:— 

Being  in  a  dweUing-honae  for. — In  ocdsr  to  snpporl 
a  conviction  for,  it  is  neeessary  not  only  to  ftnd  that 
the  defendants  were  in  the  house  for  an  unlawful  pnr- 
poee  within  the  meaning  of  the  Act,  but  also  within 
the  meaning  of  the  information — i,e,,  for  the  purpose 
of  committing  a  felony. — See  JusncBS,  18. 


UNSEAWORTHINESa— See  Iksubanob,  MiBTiffP,  l(^^ 
11;  Ayxbaob. 

UKSTAMPSD  AGBIBaMT^-^Ssa  ftrAMP. 

USER. — See  Highway,  6. 

USES:— 

Oonvieyaause  ttk—lsgsX  estate  Tiwntnd  in  tautoe. 
Bitfgain  and  sale.  Evidence, — See  Lakdi^bd  |jn> 
Tbmaht,  9. 
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USURY:— 

Bills  of  exchange  for  usarious  interest. — Flight  v. 
Jleedy  8  L.  T.  X.  S.  Ex.  638. 

VARIANCE  IN  BOUGHT  AND  SOLD  NOTES.— See 
Frauds,  Statutk  of,  4. 

VENDOR  AND  VENDEE.— See  Sale,  Conditions  of. 
Sale  of  goodn  —  Ajfjfropriatlon  —  TranJtfrr  of  pro- 
perty. —  Campbell   v.    Mersey    Docks    and    Uarhour 
Boardy  C.P.  596. 

VENUE. — See  Landlord  and  Tenant,  1;  Practice, 
34,  35. 

In  action  for  rent. — See  Landlord  and  Tenant, 
1;  Pleading,  I. 

Change  of. — ^The  Court  refused  to  change  the  venue 
where  it  appeared  that  the  plaintiff  was  an  officer  in 
the  navy,  hoping  to  be  soon  appointed  to  a  ship  which 
would  prevent  him  from  giving  evidence  at  the  trial 
although  all  the  defendant's  witnesses  resided  at  the 
place  to  which  it  was  sought  to  change  the  venue. — 
Channon  v.  Parkhot$$e,  13  C.  B.  N.  S.  341. 

VERDICT:— 

Judge  in  civil  or  criminal  court  may  refuse  to  re- 
ceive, and  require  the  jury  to  reconsider. — See  Crim- 
inal Law,  28. 

Leave  to  move  to  enter,  court  may  draw  such  infer- 
ences of  fact  as  a  jury  might. — See  Leave  to  enter 

VERDICT. 

A  portmanteau  was  detained  by  the  defendants  for 
a  claim  of  Is.  6d.,  which  the  jury  found  was  unjustifi- 
able. The  portmanteau  was  given  up,  and  the  jury 
returned  a  verdict  for  40s.,  and  the  judge  declined  to 
certify.  If  the  value  of  the  portmanteau  had  been 
added,  the  verdict  would  have  exceeded  £20. 

Held,  that  the  verdict  was  one  for  only  40s.,  and 
that  altiiough  the  plaintiffs  might  have  insisted  at  the 
trial,  on  having  the  verdict  enterod  for  the  value  of  the 
portmanteau,  in  addition  to  the  damages  found  by  the 
jury,  and  so  have  his  costs  taxed  on  the  higher  scale, 
yet  inasmuch  as  his  case  did  not  fall  within  15  &  IG 
Vict  c.  54,  s.  4,  the  Court  had  no  authority  to  allow 
him  such  costs. — Dimsdale  v.  London^  Brighton,  and 
Siiuth  Coast  Railway  Company ^  Q.B.  729. 

When  arbitrator,  who  has  no  power  to  direct,  to  be 
entered  does  so. — See  Arbitration,  13. 

VESTRY:—  ' 

Transfer  of  dut7  of,  by  Metropolis  Management  Act. 
— See  Bridge,  1. 

Where  the  notice  of,  was  for  the  purpose  of  granting 
a  church-rate  for  and  towards  the  repairs  and  expenses 
of  the  parish  church,  and  the  chief  item  in  the  estimate 
.CI 00,  nearly  two-thirds  of  the  whole  rate  was  for  the 
completion  of  windows  already  begun.  The  notice  was 
held  to  be  sufficient. — See  Rate,  6. 

VEXATIOUS  INDICTMENTS.— See  Certiorari,  2. 

VICAR.— See  Rate, 

Possession  and  control  of,  body  of  church  or  the 
chanceL — See  Eoclesiastioal  Law. 

What  deductions  he  may  make  in  respect  of  a 
carate*s  salary. — See  Rate,  13. 

VOLUNTARY  SETTLEMENT:— 

After  committing  felony. — See  Felony. 

VOLUNTEERS.— See  Tolls,  6;  Turnpike. 

VOTERS:— 

Obstructing  at  parochial  election. —  See  Justices, 
32. 

VOTtNG:— 

At  parish  meeting.— See  Poll. 

Original  resolution;  Amendments;  Right  to  pro- 
pose; Amendments,  proper  time  to  propose  them. — See 
Rate,  16. 

WAGES.— See  Master  and  Servant,  4. 

Crosfl-claim  for  damage  done  to  work.—See  Justices, 
3i.' 


WAIVER:— 

Of  notice  of  dishonour.— See  Bills  of  Exchange,  8. 
Of  forfeiture.— See  Lai^dlord  and  Tenant*  21. 

WAREHOUSEMEN : — 

Lien. — See  Lien;  Trover,  1. 

WARRANT.— See  Justices,  25. 

Want  of  seal;  second  warrant  issued  after  rule  lUtL 
— See  Justices,  25. 

Demand  of. — See  Notice,  4. 

Distress,  on  order  of  revising  barrister  for  coets. — 
See  Certiorari,  1. 

Arrest  under  informal — See  Habeas  Corpus. 

WARRANT  OF  ATTORNEY:— 

An  action  frill  not  lie  on  a  rrarrant  of  attorney. — 
Shcrhom  v.  Lord  Huntingtower,  C.P.  145, 344. 

Over  forty  years  old;  rule  to  enter  up  payment  on. — 
See  Bankruptcy,  25. 

WARRANTY. — See  Insurance,  Marinb,  13;  Shipping. 
Implied. — See  Contract,  10, 16. 

WASTE:— 

Encroachment  on. — See  Copthold,  1. 

WASTE  LANDS.— See  Tithes. 

WATER:— 

Abstraction  of  underground;  right  to  oompeneation. 
^Reg  V  Metropolitan  Board  of  Works.— ^  L.  T.  N.  a 
Q.  B.  288. 

Abstraction  of,  from  springs,  feeding  a  pond  by  con- 
struction of  sewers. — See  Mandamus,  3. 

WATER  COMPANY:— 

Negligence  of  in  management  of  pipes  and  plugs; 
precautions  in  case  of  frost. — See  Negligence,  17. 

WATERCOURSE:— 

Underground  water — Difference  between  abstraction 
and  pollution — Prescription. — A  person  is  not  entitled 
so  to  use  his  own  land  as  thereby  to  pollute  water  that 
eventually  mingles  by  means  of  natural  undergroond 
passages,  into  which  he  has  introduced  it,  with  an  open 
stream  passing  through  his  neighbour's  land,  to  such  a 
degfree  as  to  render  the  water  of  that  stream  unfit  for 
a  purpose  for  which  his  neighbour  has  acquired  a  pre- 
scriptive right  to  use  it. — Hodgkinson  v.  Ennor,  Q.B.  775. 
— 8L.T.  N.  8.  451. 

WATER  RIGHTS.— See  Easements,  8. 

WATERMAN'S  ACT:— 

Thames  Waterman^s  Act — 22<J'23  Vict.  c.  csrxxiiL 
— not  applicable  where  conveying  ones  own  servants  and 
ioorkpeople. — ^The  54th  section  of  the  above  Act  im- 
poses a  penalty  upon  any  person  not  being  a  freeman 
licensed,  or  an  apprentice,  &c.,  who  shall  act  as  a  water- 
man or  lighterman,  or  apply,  or  work,  or  navigate  aoy 
passenger,  boat,  &c.,  within  the  limits  of  the  Act,  for 
hire  or  gain. 

Held,  that  a  person  conveying  his  own  servants  axtd 
workpeople  without  charge,  is  not  within  the  Act — 
ladhunter  v.  Buckley,  Q.B.  273.-2  N.  R.  22;  7  L. 
T.  N.  S. 

WAY,  RIGHT  OF.— See  Easement,  4,  5,  6. 

WIFE:— 

Desertion  of  by  husband. — Sec  Justices,  10. 

WILLS. — Sec  Revenue. 

1.  Construction  of —  Estate  tail  —  Intention.  —  A 
testator  devised  lands  to  the  trustees  to  the  use  of  his 
daughter  A.  J.  for  life,  and  then  in  trust  for  such  one 
or  more  of  her  children,  or  his,  her,  or  tl^^  issue  as 
she  should  by  her  will  appoint,  and  in  default  of  ^>- 
pointment,  '*  in  trust  for  all  and  cveiy  of  her  childreD^ 
and  the  heirs  of  their  body  or  bodies  in  equal  shares;*' 
**  and  in  the  case  of  the  death  of  my  said  daughter, 
without  leaving  any  child  her  surviving,  and  in  the 
event  of  such  child  or  children  her  surviving,  and 
dying  without  leaving  any  issue  of  his  or  her  bodjr, 
then  in  trust  for  my  own  right  heirs  for  ever. 
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A.  J.  had  a  son,  wlio  was  bom  before,  and  living  at 
the  time  of  the  death  of  the  testator;  but  this  son  died 
before  A.  J.,  who  nerer  exercised  her  power  of  appoint- 
ment. 

Held  (affirming  the  judgment  of  the  Ck>mmon  Pleas), 
that  the  daughter  took  a  Tested  estate  tail  nnder  the 
will,  and  not  an  estate  tail  contingent  upon  his  sur- 
viving her.—lliehardi  v.  Daviei,  C.P.  88,  480.— 13  C. 
B.  69.  82  L.  J.  N.  S.  C.  B.  8, 112;  7  L.  T.  N.  S.  Q3.  867. 

2.  Qnutruetiom  of — Lejfal  ettaU  in  fee  in  mortgage — 
Devise — Mortgage  dehU  —  Securities  for  money.  —  A 
mortgagee  in  fee  of  certain  lands,  bj  his  will  in  Octo- 
ber, 1887,  before  the  Wills  Act,  1  Vict.  c.  26,  devised 
to  his  wife  Prisdlla,  James  Lloyd,  and  Charles  Brown, 
and  whom  he  appointed  his  executors,  all  his  copyhold 
estate  at  H.,  and  all  moneys  in  the  funds  and  securities 
for  moneys,  debts,  or  mortgage,  and  all  other  his  estates 
and  effects,  of  what  nature  or  kind  soever,  or  wherever 
sitaate,  subject  to  the  payment  of  debts,  &c.,  upon 
trust  to  receive  the  rents,  &c.,  and  also  the  interest,  &a, 
for  his  said  wife,  for  her  sole  use  and  benefit  during 
her  natural  life;  and  after  her  decease  he  gave  several 
specific  bequests  of  certain  mortgage  debts  due  to  him, 
including  the  debts  secured  on  the  lands  sought  to  be 
recovered  in  the  action,  and  which  debts  were  described 
*'  as  aU  that  mortgage  or  sum  of  £680  due  to  me  from 
— all  that  other  mortgage  debt  or  sum  of  £700, 
Jca,  Sec,  and  he  likewise  directed  the  executors  to  sell 
and  convert  the  residue  of  his  estate,  after  the  de- 
cease of  his  wife,  into  money,  and  divide  it  amongst 
certain  legatees. 

Held,  that  the  legal  estate  in  fee  in  the  lands  in 
mortgage,  passed  under  the  will  to  the  three  trustees, 
and  consequently  that  it  vested  in  the  survivor. — Rip- 
pen  and  Another  v.  Priest  and  Otiters,  18  0.  B.  N.  S. 
308;  32  L.  J.  N.  8.  C.  P.  65;  9  Jur.  N.  8.  649. 

8.  Devise — Construetion  of — Ckmtingent  remainder. 
As  to  the  construction  of  a  devise  to  the  testator's 
nephew  Heniy,  for  life,  and  after  his  decease  to  the 
testator's  own  right  heirs  of  the  name  of  Henry  T.,  if 
any  such  there  should  then  be  for  ever. — See  Thorpe 
V.  Thorpe,  32  L.  J.  N.  8.  Ex.  79. 

4.  Tliirty  years  old — Proper  oustody  of.  —  A  will, 
seventy  years  old,  executed  under  seal,  and  published 
and  attested  as  a  sealed  instrument.  It  was  proved  to 
have  been  in  the  custody  of  the  person  entitled  to  the 
estate  in  question  as  the  tenant  for  Hfe',  and  he  was 
shown  to  have  treated  it  as  his  title  deed,  and  shortly 
before  his  death  to  have  desired  that  some  competent 
person  should  read  it  over  in  order  to  see  whether  he 
was  empowered  by  it  to  dispose  of  the  property  by  his 
wiU. 

Held,  that  this  was  sufficient  proof  that  the  will  came 
from  proper  custody,  although  its  appearance  raised  the 
suspicion  that  it  was  cancelled  after  it  was  duly  exe- 
cuted, which,  however,  the  jury  negatived. 

Semble,  where  the  attestation  clause  recites  a  com- 
pliance with  the  the  requisite  ceremonies  in  respect  of 
all  the  witnesses,  it  is  enough,  in  order  to  make  a 
prima  facie  case,  to  prove  the  death  of  all  and  the 
handwriting  of  one  of  them;  because  it  will  be  pre- 
sumed that  everything  he  thus  declared  by  his  attes- 
tation to  have  been  done  was  really  done. — Andrew 
v.  Motiey,  12  C.  B.  N.  8.  614;  32  L.  J.  N.  S.  C.  P.  128. 

.">.  RetBoeation  of — Hoiv  effected, — A  will  must  be  re- 
voked by  some  unequivocal  act  of  cancellation  or  ob- 
literation by  the  testator,  or  by  some  one  in  his  pre- 
senceuand  by  his  direction.  A  mere  abandonment  is 
not  siRficient. — Andrew  v.  Motley,  12  C.  B.  N.  8.  614. 

6.  Wm — Shifting  clause — Limitation  to  person  next 
in  remainder,  **  as  if  the  person  so  becoming  possessed  " 
of  the  estate  **  had  died  or  was  then  dead  without  issue  " 
— J^eetmeut. — ^In  ejectment  to  recover  the  Clerk  Hill 
estates,  the  following  were  the  facts: — ^A  testator,  at 
the  time  of  making  his  will,  was  a  tenant  for  life  in 
expectancy  on  the  determination  of  his  brother's  life 


estate  in  two  estates,  the  Gardiner  and  the  O.  respec- 
tively, with  remainder  to  his  first  and  other  sons  suc- 
cessively in  tail  male,  and  was  also  tenant  in  fee  of 
the  Clerk  Hill  estates.  He  devised  the  Clerk  Hill 
estates  to  trustees,  upon  trust  to  convey  the  same  to 
his  sons  successively  for  life,  with  remainder  to  their 
issue  in  tail  male,  with  a  number  of  remainders  in  tail 
to  the  issues  of  his  sons  respectively,  remainders  to  his 
daughters  successively  for  life,  with  similar  remainders 
to  their  issue,  remainder  to  the  testator's  own  right 
heirs.  The  will  then  recited  that  his  sons  and  other 
issue  were  entitled  in  expectancy,  on  the  determination 
of  the  testator's  life  estate,  to  the  Gardiner  estates,  and 
his  desire  that  the  Clerk  Hill  estates  should  not,  before 
the  ultimate  remainder  or  reversion  limited  by  the  will 
should  take  place,  be  held  hy  any  one  of  his  issue 
together  with  the  (Gardiner  estates;  but  that,  as  often 
as  the  Gardiner  estates  should  come  to  any  of  his  sons 
or  daughters,  or  their  issue,  then  the  i>er8on  next  in 
remainder,  according  to  the  limitations  by  the  will 
directed  of  the  Clerk  Hill  estates,  after  the  person  who 
should  so  come  into  the  possession  of  the  Gardiner 
estates,  should  take  the  Clerk  Hill  estates  for  the  estate 
limited  to  him  or  her  respectively,  and  so  from  time  to 
time,  as  often  as  the  event  should  hi^ypen,  in  such 
manner  and  as  if  the  person  so  becoming  possessed  of 
the  Gardiner  estates  had  died  or  was  then  dead  without 
issue.  And  the  testator  directed  that  the  uses  directed 
by  his  will  to  be  conveyed  should  accordingly  cease, 
determine,  and  shift  from  time  to  time,  so  that  the 
Gardiner  estates  and  the  Clerk  Hill  estates  should  not 
be  held  together,  and  that  the  conveyance  by  the  trustees 
should  contain  the  proper  limitations  for  that  purpose. 
Subsequently,  by  a  oodidl,  having  come  into  possession 
of  the  Gardiner  and  O.  estates  by  his  brother's  death, 
referring  to  the  shifting  clause  above,  and  in  accordance 
therewith,  he  revoked  the  limitations  of  the  Clerk  Hill 
estates  in  favour  of  his  eldest  son,  and  declared  that 
the  clause  should  operate  in  the  same  way  in  respect 
of  the  O.  estates,  so  as  to  prevent  the  same  person  from 
holding  them  with  the  Clerk  Hill  estates.  At  the  death 
of  the  testator,  his  eldest  son,  James,  entered  into 
possession  of  the  Gardiner  and  0.  estates  respectively, 
and  the  rents  and  profits  of  the  Clerk  Hill  estates  were 
appropriated  by  the  trustees  to  the  use  of  his  next 
brother,  Robert,  until  he  attained  twenty-one,  when, 
under  t^e  direction  of  the  Court  of  Chancery,  the  Clerk 
Hill  estates  were  conveyed  to  the  use  of  Robert  for  life, 
remainder  to  his  first  and  other  sons  successively  in 
tail  male,  and  in  default  of  such  issue  to  the  uses  di- 
rected to  be  limited  by  the  testator's  will  posterior  to 
or  to  take  effect  in  remainder  or  reversion  after  the 
uses  in  favour  of  Robert  and  his  son,  describing  those 
uses  by  reference  only,  and  not  declaring  in  whose 
favour  they  were.  James  suffered  a  reooveiy  of  the 
Gardiner  estates,  and  his  eldest  son  suffered  a  recovery 
of  the  O.  estates;  and  the  plaintiff,  the  second  son  of 
James,  was  now  tenant  for  life  under  his  brother's  will 
of  a  portion  of  the  Gardiner  estates.  The  defendant 
was  the  daughter  of  the  testator,  and  was  the  person 
entitled  as  next  in  remainder  to  the  Clerk  Hill  estates 
under  her  father's  will,  supposing  that  the  issue  of 
James  were,  in  the  events  which  had  happened,  entirely 
excluded. 

Held  (affirming  the  judgment  of  the  Common  Pleas), 
that  the  defendant  was  not  entitled  to  the  Clerk  Hill 
estates,  for  that  the  operation  of  the  shifting  clause 
was  simply  to  accelerate  the  next  remainders,  and  shift 
those  estates  to  the  person  next  in  remainder,  leaving 
the  subsequent  remainder  to  the  issae  of  the  person  so 
incapacitated,  unaffected;  and  that,  therefore,  the 
plaintiff,  not  being  himself  within  the  operation  of  the 
clause,  was  entitled  imder  the  uses  limited  to  him  in 
his  grandfather's  wilL — Gardiner  v.  Jellicoe,  EX.C.  999. 
—12  C.  B. N.  8. 668;  82  L.  J.  N.  8.  C.  P.  17;  7  L. T.  N.  8. 
610. 

7.  Devisee  —  Qmdition  —  Ihrfeitvre, — A  testatrix 
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gave,  devised,  and  bequeathed  to  W.  all  her  real  estate, 
both  freehold  and  copjhold,  and  all  her  personal  estate 
and  effects,  to  hold  to  him  the  said  W.,  his  heirs,  exe- 
cntorsy  administrators,  and  assigns  for  etver*  XJpon 
this  express  condition  that  if  her  personal  estate  should 
be  insufficient  for  the  purpose,  he  and  they  did  and 
should,  within  twelve  months  after  her  decease^  paj 
and  discharge  all  and  every  the  legacies  theretofore 
bequeathed,  and  she  felt  confident  that  would  comply 
with  her  wish,  it  being  her  particular  desire  that  all 
her  said  legacies  should  be  paid,  and  she  thereby 
charged  and  made  chargeable  all  her  said  real  and  per- 
sonal estate  with  the  payment  of  the  aforesaid  lega- 
cies and  bequests.  The  personalty  was  not  sufficient 
to  pay  the  legacies,  and  W.  had  not,  within  the  time 
specified,  paid  all  the  legacies* 

Held,  that  the  testatrix  did  not  use  the  word  **  con- 
dition "  in  the  old  and  technical  sense  of  a  condition, 
the  non-observance  of  which  would  create  a  forfeiture 
of  the  estate,  but  that  she  meant  to  create  a  trust 
which  the  devisee,  taking  the  legal  estate,  would  in 
equity  be  bound  to  perform. — Wright  v.  WilkUit  9  Jur. 
N.  8.  Bx  715. 

WABEH0USE8  IK  DOCKS:— 
&«kiiig.-— See  Rates,  16. 

WINBINO-UP. — See  Joint  Stock  Oompaitt,  4. 

WINE  LICENSE:— 

Who  entited  to.— See  Befbeshmbnt   Houses. 

WITNBaS. — See  Costs,  16;  Plbadiho;  Prjlctiob. 

1.  Absence  ol — Set  New  Tbial,  8. 

2.  Where  evidence  of,  dangerously  ill,  is  taken  by 
commission;  but  he  afterwards  attends  the  trial.  Court 
wiU  allow  the  costs  of  the  commission,  as  well  as  at- 
tendance of  isb»  witness. — Beau/art,  Duhe  cf,  v.  Ath- 
hurnkamy  Barl  off  26T. 

3.  Privilege  eundo  et  redeumb — Delay, — ^Where  ade- 
lendant  was  arrested  on  a  en.  «a.,  as  he  was  leaving  the 
Insolvent  Debtors'  Court  after  the  adjournment  c2  his 
petition  sine  die^  without  protection,  he  is  not  entitled 
to  his  discharge,  without  an  undertaking  not  to  bring 
an  action  against  the  sheri£E,  and  his  having  delayed 
his  Implication  for  six  months  is  no  objection. — An- 
drews V.  Martin^  12  a  B.  N.  S.  »71. 

4.  JUandamma  to  eatamins — C^mmieeion — Chhmiee, — 
Where  an  application  was  made  to  the  Coaxi  l^  a  de- 
fendant for  a  T^^Tif^^^ir^fiiy  ^  ffy^ww^  witnesses   in 

Quebec,  the  Court  gsaated  a  commJsskm,  and  also  a 
Tm^.^fH[i|Wtt^  tili9  latter  not  to  be  used  q^lfMw  absolutely 
neoessary. — Ihmmeuth  v.  BpdSf  O.P.  788. 

5.  A  wife  cannot  be  against  her  husbsnd,  who  is 
charged  as  a  rogue  and  vagabond,  for  deserting  her. — 
See  RoauB  axb  Tacmubond. 

6.  Where  arbHrators  refused  to  postpone  reference 
far  the  purpose  of  obtaining  evidence  of  absent,  award 
wiU  not  be  set  aside  on  tbat  ground — See  Abbitsa- 
tiov,  I. 

WORK  AJXD  LAjtsuiUk-^-See  Mabxkb  asd  SBET<AaT|,6. 


lu  a  debitatuif  aammpsU  for  work  and  labour  will 
lie  of  a  servant  he  engaged  for  a  fixed  period,  and  the 
master  without  dismissing  him  refuses  to  supply  him 
with  work. — Cook  v.  Sherweed,  OP.  6^5. 

WORK:— 

Where  not  done  as  rapidly  and  satisfaetodlj  as 
employers  require.— See  Covtbaot,  15. 

Unreasonable  and  caprioions  requisitions,  poiper  to 
execute;  deduction  from  money  doeu — See  OoanrBAcr, 
15. 

WORKMAN:— 

lUagally  threatening. — See  JusTiCOHy  44. 

WRIT  OP  SUMMONS — See  Peactick;  Lvhatio,  1. 

WRIT  OF  TRIAL  AND  RECORD:— 

Execution  indorsed  bg  mistake  for  more  tkan-  is  ime 
— Practice — Application  to  the   Omrt, — Boldteof  v. 
Rag.-^l  N.  R.  273. 
Sheriff  withholding.— See  SosBinr,  3. 

WRONGFUL  DISMISSAL:— 

Tearlg  service  Jfatioe  to  determine — VnHipridattd 
damages — Agreement  as  to  notice  in  earUor  latter s^  smd 
tkromgh  subsogment  ones  on  other  points, — ^Tka  agvee- 
msnt  between  fine  plaintiff  and  ftefondaoA  was  con- 
tained in  general  letters,  by  which  it  appeared  from 
the  earlier  one*  that  plau^iff  was  te  be  easj^oyed  for 
one  year  as  a  esmmfsskwa  agents  at  m  sakiy  of 
£50  a-year  "*  the  engagement  to  be  cbtermiaed  a*  the 
ezplvBition  of  any  year  on  giving  three  dear  moirtli's 
notice."  In  the  later  letters  the  salary  only  was  dis- 
cussed, without  vefeeenoe  to  the  notiee.  The  pi^jr^tifp 
entered  upon  his  duties  on  the  Ist  of  April,  1860,  and 
witiunxt  any  further  noifoe  was  dismissed  on  tiie  95th 
of  March,  1861,  having  been  paid  one  year's  salary. 
He  then  brought  this  action  foe  a  wrongful  ^^mtiI—^i 
rf^MJwiMig  mg  fy^4  year's  MJa^c 

Held,  bj  Martin  and  Wilde,  BB.,  tint  the  teniM  as 
to  the  notice  ran  thxoogli  the  later  tetters;  that  the 
damages  were  unliquidated;  that  plaintiff  oovhl  not 
recover  fixr  the  whole  of  the  second  year,  but  was  ealy 
entitled  to  so  much  as  would  compensate  him  for  being 
derived  of  the  opportunity  of  earning  the  £50,  minus 
something  for  the  saving  of  his  time  and  troohle, 
not  having  had  to  earn  it — McKean  v.  Comlogt  7  L.  T. 
N.  S.  828. 

Wrongful  dismissal — Service  for  a  gear — Statute  of 
frauds, — ^The  plaintiff  agreed  on  a  Sunday  to  sar^^  the 
defendant  for  a  year,  the  service  to  oommenoe  on  the 
Monday.  On  that  day  the  plaintiff  oommenoed  the 
same,  and  received  a  sum  of  money  on  account.  Inan 
action  for  wrongful  diamisBal  within  the  year  (the 
point  having  been  taken  that  this  was  a  contract  for  a 
year's  service,  to  commence  at  a  future  day),  it  was 
held  that  the  jury  might  ix^ler  &  new  implied  ocntEact 
on  the  Mondi^  for  a  year's  servica  from  that  da^. — 
CaMhom  v.  Cordreg,  82  L.  J.  N.  a  a  P.  15S. 

YEARLY  TBIIAST>— 

OoaftptBsatioB  tSk— 8w  Laxn  6zJii 
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MICHAELMAS    TERM,    1862,    TO    THE    SITTINGS    AFTER    TRINITY    TERM,    18C3, 

BOTH  mcLusnnc,  as  bepobted  m  vol.  xi.  op 

THE  WEEKLY  REPORTER,  1862-3, 


OB  m 


OTHER  LEGAL  REPORTS  DURING  THE  SAME  PERIOD, 

TOGETHER  ALSO  WITH  CERTAIN  CASES  FIRST  REPORTED  DURING  THE  SAME  PERIOD, 

BUT  DECIDED  PREVIOUSLY  THERETO. 


ACQUIESCENCE.— Soe  Mobtgaoe. 

ADJACENT  SUPPORT.— See  Railway  Company,  2. 

ADMINTSTRATION. — See  New  South  Waleb. 


AFTER-ACQUIRED  GOODS.— See  Bill  of  Sale. 

A0EHT. — See  ICobtoaob;  Pbdkjipal  akd  Agbnt. 

APPEAL. — See  Isle  op  Man;  New  Zealand;  Scotch 
Law,  6 — 7. 

ASSIGNMENT.— Soe  Bill  op  Sale. 

ATTORNEY.— See  New  Zealand;  Mobtgacuc;  Solici- 
tob. 

BILL  OP  SALE:— 

A/ter^equired  goods — PiMtession  retained  hy  MiigHor 
— Rightu  of  editable  assignee  as  against  execution  cre- 
ditor.— In  September,  1858,  A.  was  the  owner  of  ma- 
chinery and  unplements  upon  a  mill  and  buildings,  of 
which  B.  was  the  lessee.  B.  contraoted  with  A.  for  the 
pnxchase  of  the  machinery,  &c,  bnt  being  unable  to 
pay  the  purbhase-mon^,  A.,  by  an  indenture  of  mort- 
grage,  duly  registered  under  the  statute  17  &  18  Vict. 
o.  86,  assigned  the  machinery  and  implements  (of 
which  a  list  and  description  were  oontained  in  a  sche- 
dule annexed  to  the  mortgage)  unto  C.  upon  trust  for  B. 
tmtil  A.  should  have  demanded  in  writing  payment  of 
the  money  due  to  him,  and  from  and  after  such  demand 
xxpovi  trust,  if  B.  should  pay  the  amount  due  with 
interest,  to  assign  the  prupertj^  to  B.;  but  if  default 
should  be  made,  in  trust  for  sale,  and,  after  payment 
of  expenses,  to  apply  the  same  in  discharge  of  the 
money  due  to  A.,  and  to  pay  tiie  surplus  to  B.  The 
deed  oontained  a  coyenant  by  B.  to  insure  the  property, 
and  also  a  oorenant  that  all  machinery,  implements, 
and  things  which,  during  the  continuanoe  of  the  secu- 
rity, should  be  fixed  in  or  placed  about  the  mill,  in 
addition  to  or  substitution  for  the  premises  or  any 
parts  thereof,  should  be  subject  to  the  same  trust  as 
the  property  assigned  by  the  mortgage. 

At  various  times  portions  of  the  machinery  were 
•old,  and  other  maohineiy  added  and  substituted  by  B., 
an  account  of  which  was  delivered  to  A  Notice  was 
given  bv  the  former  requiring  payment  of  the  mort- 
gage money.  Afewdaysanbeequentlytothedateof  the 
notice  the  machinery  and  effects  of  B.  were  seiaed  by 
the  sheriff  under  writs  of  execution,  issued  on  judg- 
ments recovered  against  B.  subsequently  to  the  mort- 
gage. 

Hald,  reversing  the  deetsioii  of  Lend  Ohanoellor 
Campbell,  that  A.  was  entitled  to  the  added  and  substi- 
tuted machintfy,  as  well  as  to  that  portion  of  it  which 


iK'as  originally  in  the  miU,  in  preference  to  the  judg- 
ment creditor. 

Immediately  on  the  new  machinery  and  effects 
being  fixed  or  placed  in  the  mill,  they  became  subject 
to  the  operation  of  the  contract,  and  passed  in  equity 
to  the  mortgagees. 

Per  Lord  Chelmsford. — It  may  be  that  the  17  &  18 
Vict.  c.  36.  was  intended  to  apply  to  bills  of  sale  of 
actual  existing  property  only,  but  there  is  no  ground 
for  excluding  bills  of  sale  of  future  property. — Holroyd 
V.  Marshall^  HO.  LD8.  171. — 7  L.  T.  N.  S.  172;  9  Jur. 
N.  S.  213. 

CANADIAN  LAW:— 

lAmer  Canada  —  Old  French  lafe  —  Compromise 
("  transaction  ")  —  Cumideration  —  Fraud  ("  dol  ")— 
£rror  ("orreur") — Ul/fhts  of  seigneurie, — By  the  old 
French  law  in  force  in  Lower  Canada,  if  two  parties 
to  a  dispute  enter  into  a  "  transaction,"  or  compromise 
of  their  rival  claims,  the  '*  transaction  "  will  not  be  in- 
validated if  it  turn  out  that  the  right  was  really  in  one 
of  the  parties  only,  for  the  real  consideration  in  such  a 
case  is  not  the  sacrifice  of  a  right,  bmt  the  abandon- 
ment of  a  claim;  but  such  a  **  transaction  "  may  be  set 
aside  if  it  has  been  founded  in  fraud  ("  dol  **)  or  mis- 
tako  ("  crreur  "). 

In  order  to  invalidate  such  a  **  transaction  "  on  the 
ground  of  **  erreur  '*  or  mistake,  the  mistake  relied  on 
must  be  as  to  a  matter  of  fact,  not  included  in  the 
compromise,  and  of  such  a  character  that  it  must  be 
considered  to  be  the  determining  motive  of  either  of 
the  parties  in  entering  into  the  agreement. 

By  the  old  firench  law,  as  a  general  rule,  mistake  as 
to  matter  of  law  can  never  serve  as  a  ground  for  re- 
scinding a*' transaction;"  but 

Qvtere^  whether  the  existence  of  a  mistake  of  law  as 
to  the  rights  of  different  classes  prevailing  generally  at 
the  tioM  when  a  '*  transaction  **  is  entered  into  is  sufi- 
cicnt  to  annul  the  **  transaction "  founded  upon  such 
mifltokc. 

As  to  the  rights  of  seigneuries,  in  Lower  Canada,  see 
case. — Trigge  v.  Lavallee,  P.O.  404. — 8  L.  T.  N.  S.  164; 
y  Jur.  N.  S.  261 ;  1  N.  R.  454. 

CARRIER:— 

Jiailrvaij  company — Railicay  and  Canal  Traffic  Act, 
17  4*  18  yict,  <f.  31,  *.  7 — Special  contra^ — Reasonable 
condition, — Action  against  the  defendants  as  common 
carriers,  for  negligence  in  carrying  marble  chimney- 
pieces.  The  defendants  pleaded  that  the  goods  were 
delivered  by  the  plaintiff,  and  received  by  the  defend, 
ants,  subject  to  a  ?<i)ecial  contract,  whereby  the  defend. 
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Carrier. 
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ants  were  not  to  be  responsible  for  loss  or  injury  to 
them  unless  declared  and  insured  according  to  their 
ralue,  and  that  the  same  were  not  so  declared  and  in- 
sured. Plaintiff  was  the  owner  of  the  chimnej-pieccs 
and  directed  M.  to  forward  them  to  London.  On  the 
12th  of  June,  1857,  notice  was  delivered  to  M.,  stating, 
among  other  things,  that  defendants  '^  would  not  be 
answerable  for  loss  or  injury  to  marbles,  unless  declared 
and  insured  according  to  their  value."  M.  sent  the 
chimney-pieces  to  defendants*  office,  with  a  verbal  in- 
quiry as  to  what  the  insurance  would  be,  to  which  de- 
fendants sent  a  written  answer  to  the  effect  that  the 
amount  of  the  insurance  depended  on  the  value  of  the 
articles,  and  requesting  in  turn  to  know  the  value.  M. 
theTeui>on  wrote  to  ask  the  rate  of  premium.  On  the 
16th  of  July  defendants  wrote  to  M.,  saying,  among 
other  things,  "  It  is  necessary,  before  fixing  the  rate  of 
insurance,  that  we  should  perfectly  understand  the 
nature  and  amount  of  risk  we  are  about  to  undertake, 
and  I  will  lose  no  time  in  getting  the  rate  of  insurance 
fixed  when  you  oblige  me  with  the  information.'*  Sub- 
sequently verbal  messages  passed  between  the  parties 
prior  to  the  1st  of  August,  and  defendants*  clerk  stated, 
as  the  result,  that  he  would  not  forward  the  goods  un- 
less he  had  written  orders  as  to  the  amount  for  which 
the  goods  were  to  be  insured,  if  insured,  stating  the 
rates  for  insured  and  uninsured  goods.  No  intimation 
was  given  by  M.  as  to  the  amount  for  which  the 
goods  were  to  be  insured;  and  on  the  1st  of  August 
M.  wrote  to  the  defendants:  **  Please  forward  the 
goods  uninsured,  directed  to,**  &c.  Signed,  "C. 
Meigh,  for  AV.  G.  Whittingham.**  The  goods  were 
accordingly  sent  off,  and  the  charge  made  as  for 
uninsured  goods.  The  goods  were  injured  on  their 
journey.  The  Court  of  Exchequer  Chamber  held, 
on  the  above  facts,  reversing  the  judgment  of  the 
Queen*s  Bench  (Williams,  J.,  disftcntientc)^  that  there 
was  a  special  contract  signed  by  the  plaintiff,  or  the 
person  delivering  the  goods  for  carriage,  within  the 
meaning  of  the  4th  proviso  in  the  7th  section  of  the 
17  &  18  Vict.  c.  81,  the  Railway  and  Canal  Traffic  Act, 
which  limited  the  liability  of  the  defendants ;  also 
that  the  letter  of  the  1st  of  Augfust,  and  the  forward- 
ing of  the  chimney-pieces  by  the  defendants  upon  the 
terms  proposed  in  it,  was  a  special  contract  within  the 
<)th  section  of  11  Geo.  4  and  1  Will.  4,  c.  G8  (the  Car- 
riers* Act);  also,  that  the  letter  of  the  1st  of  Augnst 
might  be  read,  first,  with  the  light  cast  upon  it  by  the 
Carriers*  Act;  secondly  by  that  of  other  letters  and 
facts  stated  in  the  case;  and  thirdly,  simply  by  itself; 
and  that  in  either  of  these  cases  it  constituted  a  con- 
tract for  the  carriage  of  the  marble  upon  the  terms 
that  defendants  should  be  free  of  risk. 

On  appeal,  the  decision  reported  8  W.  B.  864,  was 
reversed. 

Under  the  7th  section  of  the  Railway  and  Canal 
Traffic  Act,  the  17  &  18  Vict.  c.  81,  no  general  notice 
given  by  a  railway  company  would  be*valid  in  law  for 
the  purpose  of  limiting  the  common  law  liability  of 
the  company  as  carriers. 

The  common  law  liability  may  be  limited  by  such 
conditions  as  the  Court  or  judge  may  determine  to  be 
just  and  reasonable,  but  such  conditions  must  be  em- 
bodied in  a  special  contract  in  writing,  signed  by  both 
parties. 

The  above  condition,  even  if  it  had  been  embodied 
in  a  special  contract,  would  be  neither  just  nor  reason- 
able. The  words  "  not  insured  **  in  the  letter  of  the 
1st  of  August,  1857,  did  not  refer  to  the  written  con- 
dition, or  afford  any  ground  upon  which  the  written 
conditiotn  could  be  regarded  as  incorporated  with  the 
letter. 

In  order  to  embody  in  the  letter  any  other  document 
or  memorandum,  so  as  to  make  it  part  of  the  special 
contract  contained  in  that  letter,  the  letter  must  either 
have  set  out  the  writing  referred  to,  or  clearly  referred 
to  it,  that  by  force  of  the  reference  the  writing  itself 


would  become  part  of  the  instrument. — Peek  v.  Th^ 
North  Staffordshire  Railway  Company,  HO.  LDS.  1 023. 

CHARITY.— See  Mobtmaik. 

CHURCH  BUILDING  ACTS.— See  Mobtmaik. 

CLIVE  FUND:— 

Determination  of  trust — East  India  Company — Trans- 
fer to  t?uf  Cromn — 21  #  22  Vict,  c,  106. — By  a  trust 
dated  in  1770,  the  East  India  Company  became  trustees 
of  five  lacs  of  rupees  (the  gift  of  Lord  Clive),  and  three 
lacs  of  rupees  (the  gift  of  the  then  Nabob  of  Bengal), 
upon  trust  to  apply  the  interest  thereof  for  the  benefit 
of  the  persons  employed  by  them  in  the  military  ser- 
vice in  the  manner  pointed  out  l^  the  deed;  and  it 
was  provided  that  in  case  it  should  happen  that  the 
company  should  cease  to  employ  a  military  force  in 
their  actual  pay  and  service,  in  the  East  Indies,  then  they 
should  pay  the  sum  of  five  lacs  of  rupees  to  Lord  Clive  or 
his  representatives.  In  1858  an  Act  was  passed 
transferring  the  rights  and  liabilities  of  the  East  India 
Company  to  the  Crown. 

Sir  J.  Romily,  M.R.,  held  that  the  event  referred  to 
in  the  proviso  in  the  trust  deed  had  not  happened  by 
reason  of  the  passing  of  the  last-mentioned  Act,  but 
that  the  effect  of  that  Act  was  to  pass  to  the  Crown 
this  trust  fund  in  common  with  all  other  trust  funds 
held  by  the  East  India  Company  for  the  Government 
of  India,  to  be  applied  to  the  same  purpose.  On  ai^ieal 
the  decision  (reported  10  W.  R.  141)  was  reversed,  and 
it  was  held  that  the  representatives  of  Lord  Clive 
were  entitled  to  the  fund. — Walsh  v.  Secretary  of  State 
for  India,  HO.  LDS.  823.-9  Jur.  N.  8.  767;  2  N.  B.  339. 

COLLISION.— See  Ship,  1,  2. 

COLONIAL  BISHOP:— 

Authority  of  Bishop — Jurisdiction  of  civil  court, — 
The  Church  of  England,  in  places  where  there  is  no 
church  established  by  law,  is  in  the  same  situation  with 
any  other  religious  body,  and  the  members  may  adopt 
rules  for  enforcing  discipline  within  their  body,  which 
will  be  binding  on  those  who  ezpresaly,  or  by  implica- 
tion, have  assented  to  them. 

Where  a  religious  body  has  constitnted  a  tribunal  to 
determine  whether  the  rules  of  the  association  hare 
been  violated  or  not,  the  decision  of  such  tribunal  will 
be  binding  when  it  has  acted  within  the  scope  of  its 
authority;  has  observed  such  forms  as  the  rales  xequire, 
if  any  form  be  prescribed;  and,  if  not,  has  proceeded  in 
a  manner  consonant  with  the  principles  of  practice. 
But  such  tribunals  are  not  in  any  sense  courts.  Th^ 
derive  no  authority  firom  the  Crown,  and  must  apply 
to  the  courts  established  l^  law  to  enforce  their  sen- 
tences. 

Where  a  colonial  bishop,  without  the  consent  either 
of  the  Crown,  or  of  the  colonial  legislature,  convened 
an  assembly  which  he  alleged  to  be  a  synod,  and  by 
which  acts  and  constitutions  were  passed,  purporting 
to  bind  members  of  the  Church  of  England  in  the 
colony,  whether  they  assented  to  them  or  not,  in  re- 
spect of  some  temporal,  as  well  as  spiritual  matters — 

Held,  that  whether  the  bishop  had  authority-  to  as- 
semble a  synod  or  not,  the  meeting  convened  was  in  no 
sense  a  ^ynod,  and  the  acts  which  it  purported  to  de- 
clare were  clearly  illegaL — Rev,  W.  Long  v.  Bishop  of 
Cape  Ibnm,  P.O.  900. — 2  N.  R.  465. 

COMMISSIONERS  OF  SUPPLY.— See  Scotch  Law,  I . 

CONSIGNEE. — See  West  India  Estates. 


CONSTRUCTION.— See  Fobbion  DocuMSifr;  Scotch 
Law,  1 — 4;  Settlement,  1;  Will. 

CONTROLE  BE  LA  REINE.—^See  Guebhset  Law. 

CONVERSION.— See  Scotch  Law,  2. 

CONVERT  TO  CHRISTIANITY.— See  Ihdiak  Law,  2. 

CORPORATION:— 

Mandamius  to  restore — Bye^Unr — Ri^mnaHcness  qf 


Cnm  Berminders.      PRIVY  COUNCIL  DIGEST- 


Isle  of  Man. 


iye-law  —  Intolveney,  —  By  a  bye-law  of  the  de- 
fendants it  was  provided  as  follows: — ^  That  no  person 
who  has  been  a  bankmpt  or  insolrent  shall  hereafter 
be  admitted  a  member  of  the  Ooort  of  Assistants  of  the 
company,  unless  it  be  proved  to  the  satisfaction  of  the 
Court  that  such  person,  after  the  bankruptcy  or  insd- 
Ten<7,  has  paid  and  satdsfied  his  creditors  the  whole  of 
their  debts,  or  shall  hare  established  a  fair  and  honour- 
able character  for  seven  years  subsequent  to  such  his 
bankruptcy  or  insolvency,  to  the  satisfaction  of  the  Ck>urt ; 
on  mandamus  to  the  defendants  to  restore  the  prose- 
cutor to  the  office  of  assistant,  from  which  he  had  been 
removed  on  the  ground  of  insolvency." 

Held,  that  with  respect  to  the  construction  of  the  bye- 
law,  that  the  insolvency  must  be  notorious,  and  such  as 
woiild  be  the  consequence  of  a  public  stoppage  in  busi- 
ness, or  of  a  trader  calling  his  creditors  together  and 
obtidning  time,  or  of  entering  into  a  deed  of  composi- 
tion, and  that  so  oonstmed  ^  bye-law  was  good  and 
reasonable. — Reg,Y,  The  Warden$  cf  The  8addler$* 
Company,  ho.lds.  lOOi. 

GBOSS  BEBCADn)EBa--See  Will. 

DAMAGES.— See  Railway  (Tompant,  1. 

"DOL."— See  Canadian  Law. 

BOmCIL:— 

DomicU —  Change  of — Domicil  of  origin,  —  C,  a 
Scotchman,'  went  to  India,  and  acquired  an  Anglo- 
Indian  domicil.  He  returned  to  Scotland  some  years 
afterwards,  and  after  travelling  about  the  country, 
occupied  an  old  family  house  as  his  residence,  and  pur- 
chased some  adjoining  property.  Some  time  after- 
wards he  left  Scotland,  partly  on  account  of  his  health, 
and  partly  for  other  reasons.  He  went  first  to  Berne, 
and  afterwards  to  Paris,  where  he  furnished  apart> 
ments,  and  died. 

Held,  that  the  domicil  of  C.  at  the  time  of  his  death 
was  Scotch.  The  intent  to  change  the  domicil  must 
be  manifest.  Taking  a  residence  in  a  foreign  country 
for  the  purposes  of  health  or  other  causes  wUl  not  effect 
a  change  of  domidL — Moorhouse  v.  Lord,  ho.lds.  687. 
—8  L.  T.  N.  S.  212;  1  N.  R.  565;  82  L.  J.  Ch.  296;  9 
Jur.  N.  S.  677. 

DONATIO  MORTIS  CAUSA:— 

Evidence, — Observations  on  the  evidence  necessary 
to  establish  a  good  donatio  mortit  causa, — Oosnahan  v. 
6Mee,  P.c— 7  L.  T.  N.  &,  82. 

EAST  INDIA  COMPANY.— See  Clive  Fund. 

BSTATB  IN  FEE:— 

Term  qf  yean — PretumptUm  of  acquisition  of  the  fee 
from  potsesHon, — Tudury  v.  Sachez  de  Pina,  P.c. — 7 
L.T.  N.S.  115. 
And  see  Scotch  Law,  1. 

ESTOPPEL.— See  Patent,  1. 

EVIDBNCB. — See  Donatio  Mortis  CAuaA;  Solicitob 
AND  Client. 

BXBCUTOE.— See  New  South  Wales. 

FELO  DE  iS^.— -See  Indlan  Law,  2. 

POBPBITXJRB.— See  Indlin  Law,  2. 

FBAUDS,  STATUTE  OF:— 

1.  Name  of  party  tb  he  charged  not  in  the  instru- 
ment,— The  language  of  the  17th  section  of  the  Statute 
of  Frauds  requires  the  existence  of  a  bargain  or  con- 
tract to  appear  evidenced  in  writing,  and  a  bargain  or 
contract  cannot  so  appear  unless  the  parties  to  it  are 
specified,  either  nominally  or  by  description  or 
reference. 

Therefore,  where  one  J.  signed  a  writing  in  these 
words : — **  I  will  furnish  Mr.  Hardy  with  funds  for  the 
puzchase  of  a  steam-engine  and  machinery  for  a  flour 
mill  on  his  suiting  himself  with  the  same,  and  notify- 
ing the  purchase  to  me,"— and  the  writing  was  not 
addressed  to  any  one,  though  J.  knew  it  was  to  be 
ddivered  to  the  plaintifls — 


Held,  that  J.  was  not  liable. — Williams  v.  Byrnes 
P.O.  487.-2  N.  E.  47;  8  L.  T.  N.  S.  69. 

2.  Note  in  writing — Bargain  and  sale — 9  Oeo.  4, 
o,  14 — Name  of  contracting  parties, — A  note  in  writing 
of  a  bargain  and  sale  for  goods,  is  not  sufficient  under 
tiie  17th  section  of  the  Statute  of  Frauds,  unless  the 
names  of  both  buyer  and  seller  appear  in  the  writing. 
— Styles  V.  Byrnes^  P.O.— 9  Jur.  N.  S.  863. 

FRAUD. — See  Canadian  Law;  Joint  Stock  Company. 
FEENCH  LAW.— See  Canadian  Law. 
FOREIGN  DOCUMENT:— 

Principles  and  practice  of  the  Court  in  deciding  on 

the  construction  of  foreign   documents. — Dwhess  di 

Sara  v.  PhiUips,  HO.LDS. — 2  N.  R.  658. 

GUERNSEY  LAW:— 

QmtrSle  de  la  Heine. — ^The  ancient  office  of  QmtrSle 
de  la  Beine,  which  has  been  amalgamated  with  that  of 
Prooureur  de  la  Beine  without  the  consent  of  the 
states  of  the  island,  ordered  to  be  revived. — Be  The 
States  qf  Ouemsey,  P.O. — 14  Moore,  P.  C.  868. 

GUNPOWDER.— See  Inbubanck. 

HINDU.— See  Indl^  Law. 

INDIAN  LAW:— 

1.  Hindu^  Convert  to  Christianity, — Upon  the  con- 
version of  a  Hindu  to  Christianity  the  Hindu  law 
ceases  to  have  any  continuing  obligatory  force  upon 
the  convert.  He  may  renounce  the  old  law  by  which 
he  was  bound  as  he  has  renounced  the  old  religion,  or, 
if  he  thinks  fit,  he  may  abide  by  the  old  law,  notwith- 
standing he  has  renounced  the  old  religion. 

But  though  the  convert  is  not  bound  as  to  his  inte- 
rests in  property,  either  by  the  Hindu  law,  or  by  any 
other  positive  law,  he  may  by  his  course  of  conduct 
after  his  conversion  show  by  what  law  he  intends  to  be 
governed  in  these  matters. 

Whenever  the  opinion  of  pundits  is  required,  and 
there  are  any  special  circumstances  which  may  bear 
upon  the  question  to  be  submitted  for  their  opinion, 
those  special  circumstances  ought  to  be  set  forth  in  the 
case  submitted  to  them. — Abraham  ▼.  Abraham^  P.c. 
905.— 9  Jur.  N.  S.  729;  2  N.  R.  431. 

2.  Bindu  law — Forfeiture-^Ihlo  de  se, — Right  of 
Crown  to  goods  of  Hindu  who  has  committed  suicide. 
-^Advocate-Oeneral  of  Bengal  v.  Banee  Surmmayee, 
P.C.— 2  N.  R.  580. 

8.  Lien  on  lands— Deposit  of  tttle-deeds.'-A  deposit 
of  title-deeds  of  land  in  India,  held  a  good  lien  on  the 
land,  there  being  no  reference  in  the  contract  to  any 
law  of  a  contrary  eifect — Sam  v.  LaUah,  P.c. — 6  L.  T. 
N.  S.  767. 


INSOLVENCY.— See  Corpobation;  Likn. 

INSURANCE:— 

Fire  insuraneeShip—Protfiso  against  keeping  gun- 
powder,'^ A  policy  of  insurance  against  fire  was  effected 
on  a  ship,  subject  to  the  conditions  contained  in  a  set 
of  roles  which  were  primarily  intended  to  apply  to  the 
insurance  of  houses  and  buildings,  and  which  provided, 
among^  other  things,  that  if  more  than  twen^  pounds, 
weight  of  gunpowder  should  be  "on  the  premises" 
at  the  time  when  any  loss  happened,  such  loss  would 
not  be  made  good. 

Held,  that  the  proviso  in  question  was  applicable  to 
the  case  of  a  ship.— 7:^  Beacon  Life  and  Fire  Insur- 
ance Company  v.  Gibb,  P.O.  194.— 7  L.  T.  N.  S.  574; 
9  Jur.  N.  S.  186;  1  N.  R.  110. 

IRISH  REGISTRY  ACTS:— 

Priority— Equitable  mortgage— Registered  judgment 
—3  4-4  Vict.  c.  106—13  ^  14  Tvst,  c.  29.— i^  t. 
McDowell,  HO.  LDS.  619. 

ISLE  OF  MAN:— 

Prescriptionr— Appeal  from  finding  by  jury, — ^Bytiie 
law  of  the  Isle  of  Man,  twenty-one  years'  user  of  a 
right  gives  a  title  by  prescription. 
Circumstances  under  which  the  Privy  Council  will 
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revooEBe  the  finding  of  a  jniy  on  a  mattes  of  fact-* 
Qmiti  T.  Mooref  P.c. — 14  Moore  P.  CL  C.  354. 

INTEREST.--See  Sbttlsmsnt,  2. 

JOINT  STOCK  COMPANY:— 

J^ramdulent  repoHt — LiabiUty  qf  mmmager  and  uore- 
tarf^ — ^A  semuit  who  joins  wit^  hiB  master  in  a  fcand 
ia  eqnallj  re^KmablO  to  the  pesBon  injmed; 

So  where  dixeoton  published  falae  leporta  of  &oom- 
panj,  and  the  manager  and  secretary  had  sappUed  the 
false  materials,  the  manager  and  secretary  were  held 
personally  responsible. — Cullen  ▼.  Thompson,  ho.lds. — 
6  L.  T.  N.  S.  870;  9  Jur.N.  S.  86. 

JURISDICTION.— See  Colonial  Bishop. 

LIEN:— 

Lien  on  moveahles  without  potsrsfion — Roman  Dutch 
lam — Insolcctuxy — Order  and  disposition. — Tatham  t. 
Andree,  P.O. — 2  N.  E.  554. 

And  see  Ikdiait  Law,  3. 

LIFE  BENT.— See  Scotch  Law,  1. 
LOWER  CANADA.— See  Cakadl^  Law. 
MANDAMUS.— See  Cobfobation. 
MERCHANT  SHIPPING  ACT.— See  Ship. 
MINES— MINERALS.— See  Railway  Company,  2. 

MORTGAGE:— 

Double  agency — Solicitor — Fraud — Aoquiesreneo — 
Confirmation, — ^A  mort^gfagee  plaoed  money  in  the 
hands  of  a  solicitor  for  inrestment,  who  in  return  pro- 
ooxed  for  him  a  mortgage  of  property  belonging  to 
another  oUent  (by  means  of  a  fhuid  practised  on  such 
client),  as  a  seonrity  for  the  same,  and  appropriated 
the  money  to  his  own  nse.  No  part  of  the  oonsidera- 
tion  was  paid  to  the  mortgagor.  The  solicitor  became 
bankrupt.  Ta  a  suit  by  the  mortgagor,  the  Master  of 
the  Rolls  ordered  the  mori^fage  deed  to  be  delivered  np 
to  be  cancelled,  and  granted  an  injunction  to  restrain 
an  action  on  the  covenant  for  payment  of  l^e  mort- 
gage money.  On  appeal  to  Uie  Lord  Chancellor  Camp- 
bell, the  decision  was  rerersed  on  the  ground  that  the 
mortgagor  had,  by  aote  of  aoquieeoence,  oonflnned  ihe 
validity  of  the  mortgage.  On  appeal  to  the  House  of 
Lords,  the  original  decree  was  restored. 

The  onus  of  proving  a  caas  of  aoqniesoenoo  was  on 
the  mortgagee,  and  could  not  be  discharged  exoept  by 
psoving  that  the  mortgagor  was  awane  of  the  time  and 
manner  in  which  the  mortg^agee's  money  was  deposited 
with  the  solicitor,  and  of  the  fact  that  no  part  of  it 
had.  been  applied  for  the  use  and  benefit  of  the  mort- 
gagor.— Wall  v.  CockereU,  HO.LDS.  442.-8  L.  T.  N.  S.  1 ; 
32  L.  J.  Ch.  276;  9  Jur.  N.  S.  447;  1  N.  R.  486. 

And  see  Indian  Law,  3;  Ibish  Reqistby  Act. 

MORTMAIN:— 

Church  Building  and  School  Acts  (^43  Oeo.  3,  o.  108, 
and  4  ^*  5  Vict  c,  38  J — Jtsse7*vation  of  interest  to  donor 
— Secret  trust — Charity, — ^In  1861  Jju  gave  two  acres 
of  land  of  the  yearly  value  of  £3  to  trustees,  upon 
trust  to  permit  a  church  and  schools  to  be  built  thereon. 
The  deed  contained  no  provisions  for  erecting  the 
buildings,  and  there  was  no  dedaration  of  trust  of  the 
rents  in  the  meantime.  The  deed  waaensolled.  Shortly 
afterwards  she  made  her  will,  giving  legiunes  for  the 
purpose  of  building  and  endowing  a  church,  and 
building  schools  on  the  land.  Nothing  was  done  by 
the  trustees  during  the  donor^s  lifetime.  The  land  was 
farmed  by  L.*s  bs^liffis,  and  &  portion  of  the  produce 
consumed  at  her  esteblishment.  There  was  no  direet 
evidence  of  any  agreement  between  L.  and  the  trus- 
tees that  L.  should  have  any  benefit  ftom  the  land, 
but  there  was  some  evidence  to  the  contrary.  L.  died 
in  1657,  and  a  bill  was  filed  by  one  of  the  residuaKy 
devisees  to  set  aside  the  deed 

The  Lords  Justices  held  thaf  the  deed  on  the  face  of 
it  was  valid,  and  that  on  the  evidenoe  ib  was  not  void 
on  the  ground  of  a  seeret  tmst  between  L.  and  the 
trustees^  and  that  the^dtoed  mmiM  invalidfttedbx 


son  of  the  legacies  given  by  the  will,  and  that  those 
legacies  wese  likewise  good  On  appeal  the  decision 
(reported  8  W.  R.  486)  was  affirmed-— 8  L.  T.  N.  S.  37; 
9  Jur.  N.  a  318;  32  L.  J.  Ch.  281;  1  N.  R.  452. 

NBW  SOUTH  WALES.— 

Administratum^LyUnUty  (^  Umd  to  dtWt  Stntu 
tory  enaetfnent — Executor. — ^The  54  Qeo.  3»  a  la.  sl  4 
enaote  that  lands  in  New  Sooth  Walsa  shall  b«  charge- 
able with  all  just  debts»  of  what  kind  soever,  and  shall 
be  assete  for  the  watisf action  thereof  in  like  maimer  as 
real  estates  are,  by  the'hiw  of  England,  liahle  for  qie- 
cialty  debts,  **  and  shall  be  subject  to  the  like  remedies, 
&c.,  in  any  court  of  law  or  equity  in  N.  S.  W.,  for  asix- 
ing,  extending,  or  selling  any  such  housas^  lands,  ftc, 
towards  thesatisfaotjon  of  such  debtsi  ko^  and  in  like 
manner  as  pcKEBonal  estates  in  the  said  colony  are  seised, 
&o.,  for  the  satLsfootion  of  debts^'' 

In  an  action  against  an  eieeutor  to  reoover  the  debts 
of  a  testator,  in  which,  the  pbuwfciff  obtains  jodgment, 
the  sheriff  cannot  under  this  section  s^  and  oonvey  to 
a  purchaser  the  lands  of  the  testetor,  for  the  lands  do 
not  by  virtue  of  that  section  pass  to  the  A-rA^m^y  a^ 
such,  and  become  legal  assete  in  his  hands. — BnUen  v. 
A* Beckett y  P.O.  966. 

NEW  ZEALAND:— 

Attorney — Striking  off  the  rolls — Appeal  fivm  Ai- 
preme  Court. — ^The  judicial  committee  l^>heId  two 
orders  of  the  Supreme  Court  of  New  Zealand,  by  which 
an  atU»mey  practiaing  in  that  colony  was  stmok  off 
the  rolls.  Consideration  of  the  procedure  in  aneh 
oases,  and  of  the  power  of  appeal  from  the  Sapceoe 
Court. — Bunny  v.  The  Judges  of  2),^om  Zealand^  P.a— 
15Moore'sP.  C.  C.  164. 

PATENT:— 

1.  License — Estoppel, — The  Uoensee  of  a  patent  is 
estopi)ed  from  disputing  the  validity  ci  the  pateat  dar- 
ing the  continuance  of  the  Uoenoe. — Crcssiey  v.  Diasen, 
HO.LDfl.  716.— 8  L.  T.  N»  a  260;  1  N.  R.  426;  9  Jnr. 
N.  S.  607. 

2.  Novelty  qf  tavM^iM — Gomparisen  of  twe  speeifiea- 
tions. — Although  these  mi^  be  identity  of  laagoage  in 
two  specifications  alleged  to  have  been  gnmted  in  xe> 
spect  of  the  same  subject,  yet  if  there  be  terms  of  act 
used  in  either,  it  is  impossible  to  predicate  of  the  two 
with  certainty  that  they  describe  the  same  identical 
external  object  unless  it  is  ascertained  by  evidanoe  that 
the  terms  of  art  used  in  the  one,  have  preeiselj  the 
same  signification  and  denote  the  same  external  ob- 
jecte  at  the  date  of  the  one  specification  as  they  did  at 
the  date  of  the  other. 

An  antecedent  specification  ought  not  to  be  held  to 
be  an  anticipation  of  a  subsequent  discovery,  nnleas  it 
is  ascerteined  that  the  antecedent  specification  AitwAnm^x 
a  practicable  mode  of  producing  the  result  which  ia 
the  effect  of  the  subsequent  disoovety. — Bette  v. 
Menzies,  HO.LDa  1.— 7  L.  T.  N.  S.  110;  9  Jur.  N.  S.  29. 

3.  Prolongationr-U  ^  16  Vict.  o.  83,  s.  2S—Ibreifn 
patent — Merit  of  invention — Accounts. — The  25Ui  aeo- 
tion  of  16  &  16  Vict,  a  83,  which  prevente  a  patentee, 
who  has  patented  an  invention  in  this  oountzy  for 
which  a  patent  has  been  previous  obtained  in  a 
foreign  country,  from  obtaining  a  prolongation  of  his 
English  patent  after  the  foreign  patent  has  expized, 
does  not  apply  to  a  case  where  tiie  foreign  patent  has 
been  obtained  after  the  English  patent. 

Although  the  idea  embodied  in  a  patented  invention 
may  have  been  suggested  by  the  specification  of  a 
farmer  patent,  and  the  invention  may  thereby  have 
been,  to  a  certain  extent,  deprived  of  tiie  merit  of 
originality,  yet  if  the  inventor  is  the  first  to  give  tike 
idea  a  practical  application,lus  invention  possesaea  that 
description  of  merit  which  constitntes  one  of  the 
grounds  for  extending  the  term  of  a  patent. 

A  foreign  patent  is  an  ''act  of  Stote  **  within  Ifte 
meaning  of  section  7  of  the  14  &  15  Vict,  a  99. 

Senile  per  Cur, — ^It  iff  the  duty  of  a  patentee  who 
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ezpeote  to  mppfy  for  a  pcotoiigatikm  t>f  his  xmteait^  to 
keep  a  patent  aooonnt  distmot  from  the  other  business 
in  whidi  he  ma j  happen  to  be  engaged,  bo  that  he  may 
be  prepared  when  the  neoessitj  arisefl  to  give  the 
^UeoMt  eyideaoe  of  erwTtidng  whidi  he  has  paid  and 
xeoeiyed  on  aooonnt  of  his  patent. — In  re  Bettys 
Patent,  P.O.  221^—7  Ii.  T.  N.  S.  677;  9  Jnr.  N.  S.  137; 
1  N.  B.  137. 

4.  Prolongation  —  Assignee,  —  The  grounds  npon 
which  their  Lordships  grant  extensions  of  patents  all 
haye  reference  to  the  inventor  himself.  Thej  are— 
1st,  to  reward  the  inventor  for  the  peculiar  ability  and 
industry  he  has  exercised  in  making  the  discovery; 
2ndly  to  reward  him  because  some  great  benefit  of  an 
imusual  description  has  been  conferred  by  him  upon 
the  public  through  the  invention  itself;  or  lastly,  be- 
cause the  inventor  has  not  been  sufficiently  remunerated 
by  the  profits  derived  from  his  strenuous  exertions  to 
make  the  invention  profitable. 

An  these  grounds  proceed  upon  the  supposition  that 
the  invention  is  a  new  and  useful  invention ;  but 
where  the  inventar  Intentionally  delays  for  a  great 
length  of  time  attempting  to  put  it  into  practioe,  these 
unrounds  cannot  be  relied  upon  by  him  unless  he  show 
some  reasonable  excuse  for  the  dday.  The  assignee  of 
a  patent  does  not,  unless  under  peculiar  drcum^ances, 
apply  on  the  same  favourable  footing  that  the  odginal 
inventor  does,  and  still  less  so  where  the  application  is 
really  on  behalf  of  a  joint  atook  company,  who  buy 
the  patenty  with  no  jmrpose  whioh  oan  confer  any 
l>enefit  on  the  original  inventor. — Me  Norton's  Patent, 
--^EsBparU  8aU,  PX.  720.— 9  Jur.  K.  &  419;  1 K.  ft.  557. 

5.  Proimifatien — Time  for  prmentmg  jmHtien. — 
5^6  Will  A, «.  88,  M.  2, 4^AdveHi§dmewt—Minake, 
— A  patentee  allowed  more  than  the  specified  time  to 
elapse  after  advertising  in  ttie  Xondon  €huMe  before 
presenting  his  petition  for  prolongation.  The  delay 
having  axiaen  from  a  mistake  of  ^  agents  the  Court 
allowed  the  petition  to  be  filed.--J5fe  JETMfofAiicHi'f  i%i^fn^, 
P.a— 14  Moo.  P.  0. 0.  8^. 

POSSSSSIOK,— See  Bstatk  nr  Fbe;  Likn. 
POETIONa— See  Sbttlemekt,  2. 
PRACTICE.— See  Scotch  Law,  5 — 7. 
PBB80BIPTI0N.— See  ISLS  or  ILlbt. 


PRINCIPAL  Ain)  AafiNT^— 

IMwre  and  extent  ef  ogency^-'OomTse  of  dealing, — 
Consideration  of  the  Tules  hy  whidi  the  nature  and 
extent  of  the  authority  entrusted  to  an  agent  by  his 
principal  must  be  aaoertaiiied  and  defined. — Pole  T. 
Lea$k,  HO.LDB. — 8  L.  T.  K.  S.  645. 

PROLONGATION  OP  PATENT.— See  Patent,  Z—h, 

RAILWAY  COMPANY:— 

1.  Action  for  damaget — Accident  of  an  **  eeetraor- 
dinary  "  nature — Question  for  the  jury, — ^Where  an 
injury  is  alleged  to  have  arisen  from  the  improper  con- 
struction of  a  railway,  the  fact  of  its  having  given 
way  will  amount  to  primd  facie  evidence  of  its  insuffi- 
ciency, and  this  evidence  may  become  conclusive  from 
the  absence  of  any  proof  on  the  part  of  the  company 
to  rebut  it. 

A  defence  to  an  action  against  a  raUway  company 
for  damage  sustained  by  reason  of  want  of  skill  in  the 
construction  of  the  railway,  that  the  accident  was  caused 
by  a  storm  of  such  an  extraordinary  nature  that  no 
experience  could  have  anticipated  Its  occurrence,  is  a 
question  which  ought  to  have  been  left  distinctly  and 
pointedly  to  the  jury. 

WUhen  t.  The  Nartk-Kent  Raibvay  Company  (27 
Ii.  J.  N.  S.  Ex.  417),  SEud  Buch  v.  WiUiame  (27  L.  J. 
N.  6.  Ex.  857),  commented  on. — The  Ch'eat-Weetem 
Jtaatoay  (cf  Canada)  v.  Braid,^The  ehreat-Westem 
Mailway  {cf  Canada)  v.  Fameett  and  Another,  p.a 
444.-8  L.  T.  N.  S.  81;  9  Jur.  N.  S.  889;  1  N.  R  527. 

2.  Minei  and  minerah  Aifjaeent  tupport — Compul' 
sory  purcha$ej^Vp(m  a  conveyanoe  to  a  railway  com- 


pany of  landidr  flie  purpose  of  oonstruoting  the  abut- 
ments of  a  railway  bridge — the  right  of  working 
minerals,  Sco.,  being  reserved  to  the  vendor — ^it  was 
held  by  Campbell,  L.C.,  affirming  a  decision  of  Wood, 
y.C,  that  the  company  .was  entitled  to  st^iport  from 
the  adjacent  and  underlying  soil,  coal  Sco^  not  only  for 
the  surface  land,  but  for  the  buildings  erected  upon  it, 
-and  tiiat  this  right  was  not  a£Pected  by  the  circum- 
stance that  the  conveyance  was  to  the  oomiumy  taking 
the  land  under  oompulsoiy  powers;  and  further,  that 
although  the  vendor  could  properly  be  restrained  from 
working  the  mines  underneath  or  adjacent  to  the  land 
purdhased,  so  as  to  cause  an  injury  to  the  surface  and 
superincumbent  works,  the  company  could  not  in  the 
absence  of  any  contract,  compel  the  vendor  to  keep 
the  mine  filled  with  water,  to  the  exclusion  of  any 
future  workings. 

On  appeal  the  decisions,  reported  8  W.  R.  603,  and  9 
W.  R,  178,  were  affirmed.- -BKw>i  v.  Ihe  NoHh-Eas- 
tern  JRaUway  Company,  HO.  LDS.  604. — 8  L.  T.  N.  S. 
307;  9  Jur.  N.  S.  565;  32  L.  J.  Ch.  402;  2  N.  R.  87. 

And  see  Casbier. 

ROMAN  DUTCH  LAND.— See  Liek. 
REGISTRATION.— See  Ibish  Reoistby  Act& 

SCOTCH  LAW.— 

1.  Commiiiioners  of  tvppiy —  County  land-taw, — 
The  oommissicmeiB  of  supp^  held  not  liable  to  furnish 
the  ooUsotor  of  the  County  Land  Tax  with  an  annual 
assessment  roll. — Admoate-Oeneral  v*  CowmiemonerBof 
Supply  for  Edinburgh,  H04J»b. — 4  Maoq.  887. 

la.  Comtruetion — Bequeet  to  father  in  life  rent  and 
ekildnn  ^a/Mr-^^UneotieA  to  ttfuatees  to  pay  to  a 
father  in  life  rent  and  hia  ohildren  eiiuaUy  among  them 
in  lee  £5,060. 

Held,  to  give  the  fee  absolute  to  the  f atiher. — JMtton 
V.  Hamiiton,  HOUNU — 4  Maeq.  897. 

3.  Oomtrwftiee  eowoereion,  —  The  doctrine  of  oon- 
tructive  conversion  ocuidered.  l%e  dootrine  is  the 
same  in  England  and  Scoilattd;  in  both  ooontries  the 
c|uestion  is  one  of  intuition  depending  on  tlw  nature 
and  effect  of  the  instruolhms  given. — Bueimnan  v. 
Angui,  UO.LD&— ^  Haoq.  874. 

3.  Construction — Survivorship'-^  QuaUfieeftien  of  the 
construction, —  Si  institutus  sine  liberie  deoesserit.-^ 
Young  v.  Bohertson  (2),  HOXDB. — 4  Haoq.  337. 

4.  Construction —  Vesting  of  shares —  Whether  at 
testator's  death  or  at  distribution — Duty  of  Court  of 
Construction, — Toung  v.  i2^(^rt«aa(l),HJiDS.— 4  Macq. 
814. 

5.  Practice — Appeal — Befusal  to  oof\foin  actions, — 
Wanohcpe  v.  J^orth  British  Bailway  Company,  ho. 
UMS. — 4  Maoq.  848. 

6.  Practice —  Concerted  appeal — Bfeet  of  leaw  to 
appeal, — North  British  BaUway  Company  v.  Wanchope, 
HOJJMS. — 4  Maoq.  852. 

7.  Practice — Appeal — Costs  awarded  by  the  Souse, 
how  enforced — Biemit  to  the  Scotch  Court — Surplusage, 
— Whitehead  v.  CMhraith,  ho.  lds. — i  Macq.  283. 

Practice — Opening  up  a  Record — Action  of  Multiple- 
poinding — Prayer  of  Beclaiming  Note — 6  Geo,  4,  o,  120. 
— Ralston  v.  HamUton,  H0.LD6. — 4  Macq.  397. 

SETTLEMElfr:— 

1.  Constructiof^—**  Unmarried,'* 

Held,  tiiat  **  nxmiarried,"  applied  to  a  woman,  meant 
without  a  husband  at  the  time  of  her  death,  and  that 
oonsequently  the  fund  went  to  her  child  as  her  n^ct  of 
kin,  and  on  the  child's  death  passed  to  its  father. — 
Garh  v.  CoUs,  ho.  LDS. — 9  Ho.  of  Lds.  Cas.  601. 

2.  Portions — Period  of  raising — Younger  child — In- 
terest,— ^By  a  marriage  settlement  the  lands  of  the 
wife  were  conveyed  to  the  trustees  for  999  years,  upon 
trust  during  so  many  years  of  the  term  as  the  wife 
should  Hve,  to  pi^  rents  to  her,  or  as  she  should  appoint, 
and  snl^eot  to  a  prior  charge  of  £10,000|  to  pay  her 
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hxiBband  daring  tlie  residue  of  the  tenn,  for  so  man j 
years  as  he  should  live  after  her  death,  an  annuity  of 
£1,000,  and  to  pay  the  residue  as  she  by  deed  or  will 
should  appoint;  and  as  to  the  residue  of  the  term  after 
the  deat^  of  her  and  her  husband,  on  trust  if  there 
should  be  younger  children  of  the  marriage,  that  the 
trustees  should  by  sale  or  mortgage  of  the  residue  of 
the  term,  and  by  the  rents  and  profits  in  the  meantime, 
raise  £15,000  for  the  portions  of  such  younger  children, 
payable  with  interest  as  she  should  appoint^  or  in  de- 
taxilt  of  appointment,  to  sons  at  twenty-one  and  to 
daughters  at  twenty-one  or  marriage ;  and  should  out  of 
the  rents  in  the  meantime,  and  until  the  portions 
should  be  payable,  raise  such  yearly  sums  as  she 
should  appoint  for  maintenance,  not  exceeding  interest 
at  £5  per  cent,  on  the  respective  portions  if  no 
appointment,  sums  not  exceeding  such  interest. 
The  wife  appointed  the  surplus  rents  (after  the  £  10,000 
charge,  and  £1,000  annuity,  and  some  legacies)  to  her 
eldest  son,  the  appellant. 

Held,  that  the  £15,000  was  not  raiaeable  or  payable 
by  the  trustees,  and  did  not  carry  interest  until  the 
death  of  the  survivor  of  the  parents. — Matty  v.  Lloyd ^ 
HO.LDB.  484.-8  L.  T.  N.  S.  123;  9  Jur.N.  S.  391. 

SHIP:— 

1.  CoUitian— Merchant  Shipping  Act,  17  4*  18  Vict, 
e,  104,  t,  297 — Narrow  channel. — ^The  meaning  of  a 
'*  narrow  channel,"  under  the  297th  section  of  the 
Merchant  Shipping  Act,  is  one  which  is  bounded  on 
either  side  by  land  primd  facie,  so  that  it  is  impossible, 
under  the  circumstances,  to  navigate  any  great  width 
between  the  two  banks. 

Observations  as  to  the  necessary  evidence  to  prove  a 
violation  of  the  above  section. — The  **  Florence  Night- 
ingaU:'-^The  "  Maander,*'  P.c.  542.-8  L.  T.  N.  S.  84; 
9  Jut.  N.  S.  476. 

2.  Collition — Merchant  Shipping  Act,  1862,  t.  54 — 
Britith  thip  damaging  foreign  thip  out  of  jurisdiction. 
—The  "Amalia,"  P.O.— 2  N.  E.  533. 

3.  *'  Ship  **—-AdnUralty  Juritdiction  Act,  1861,  t.  7 
— ^A  barge  propelled  by  oars  alone  is  a  "  ship,"  within 
the  meaning  of  the  24  Vict  c.  10,  s.  7.— The  *'  Mai- 
Vina,"  P.O.  676.-8  L.  T.  N.  S.  408;  9  Jur.  N.  S.  627. 

And  see  Insxtbakcb. 

SOLICITOR  AND  CLIENT:- 

Preparation  of  tecuritiet — Agreement  in  writing — 
Parol  evidence — Admission  of  evidence  to  vary. — A 
solicitor  was  employed  to  draw  up  an  agreement  and 
prepare  securities  for  a  mortgage  upon  an  advance  of 
£400  by  A.  and  B.  to  C.  By  the  agreement  A.  was  to 
advance  £100  and  B.  £300.  They  drew  bills  on  each 
other  for  these  amounts,  which  were  discounted,  and 
the  proceeds  paid  to  C.  The  agreement  was  prepared 
by  the  solicitor,  but  the  liability  of  A.  on  the  bills  was 
not  limited  to  the  £100.  B.  having  become  insolvent, 
the  solicitor,  being  a  creditor,  got  the  biUs  indorsed  to 
himself,  and  sued  A.  for  the  whole  amount. 

Held,  that  as  the  solicitor  drew  the  agreement  be- 
tween the  parties  he  must  be  taken  to  have  known  that 
the  securities  were  to  be  applied  in  liquidation  of  the 
two  bills,  in  the  proportions  agreed  upon,  and  that 
parol  evidence  was  admissible,  not  for  the  purpose  of 
altering  or  adding  to  the  written  agreement,  but  to 
show  what  were  the  instructions  and  directions  given 
to  the  solicitor  for  him  to  prepare  the  agreement. — 
Gemmill  v,  Macalister,  ho.lds.  486. — 7  L.  T.  N.  S. 
841 ;  9  Jut.  N.  S.  286. 

And  see  Hobtoaqe. 

STATUTES:— 

43  Geo.  3  c.   108  (Chubch-building).— See  Mobt- 

HAIN. 

63  Geo.  3  c.  15  (New  South  Wales).— See  New 
South  Wales. 

9  Geo.  4  c.  14  (Limitations).— See  Fbauds,  Sta- 
tute OP. 


5  &  6  Will.  4  c.  83  (Lbttbbs  Patbnt).— See  Patent 


5. 

3  k  4  Vict.  c.  105  (Judqhbnt,  Ibeland). — See 
IBISH  Rboistbt  Acts. 

4  &  5  Vict  c.  38  (Chubch  Buildino). — See  Mobt- 

MAIN. 

13  &  14  Vict  c.  29  (Judgments,  Ibeland). — See 
iBisH  Begistby  Acts. 

14  k  15  Vict.  c.  99  (Evidence). — See  Patent,  3. 

15  k  16  Vict  c.  83  (Lettebs  Patent).- See  Pa- 
tent, 8. 

17  k  18  Vict  c.  31  (Bailway  Tbaffic  Regula- 
tion).— See  Cabbieb. 

17  &  18  Vict  c.  36  (Bills  op  Sale). — See  Bill  of 
Sale. 

17  k  18  Vict  c.  104  (Mebchant  Shipping). — See 
Ship. 

21  &  22  Vict  c.  106  (Govebnment  of  India): — See 
Clive  Fund. 

24  <fc  25  Vict  c.  10  (Admibalty  Jubisdiction).— 
See  Ship,  3. 

SUHVlVOBSmP.— See  Scotch  Law,  3. 

SYNOD.— See  Colonial  Bishop. 

"  UNMABBIKD."— See  Settlement,  1. 

VESTING.— See  Scotch  Law,  4. 

WEST  INDIA  ESTATES:— 

Will — Trustee — Bights  of  consignees. — ^Testator  de- 
vised his  sugar  plantations  and  estates  in  Jamaica,  and 
all  lands  and  crops  to  the  said  plantations  belongings 
to  trustees,  upon  trust  to  oonduct,  keep  up,  and  manage 
the  said  plantations  in  the  most  advantageous  mamier, 
to  apply  the  rents,  issues,  and  profits  to  certain  epeaal 
purposes,  and  in  the  meantime,  and  subject  to  the 
trusts  aforesaid,  the  said  plantations  to  be  held  upon 
trusts  mentioned  in  the  will  for  the  benefit  of  the  de- 
visees and  legatees. 

A.,  consignee  of  sugar  from  the  plantations,  by  agree- 
ment with  B.,  the  sole  acting  executor  and  trustee,  ad- 
vanced money  to  B.  to  enable  him  to  carry  out  the 
trusts  of  the  wiU,  on  the  understanding  that  sugar  wir 
to  be  consigned  from  the  plantations  to  reimburse  the 
advances. 

Held,  that  upon  the  face  of  the  trusts,  but  more  es- 
pecially considering  that  the  subject  of  the  trusts  was 
West  India  property,  that  B.  had  power  to  bind  the 
future  profits  of  the  plantations  by  the  above  bond  fidr 
agreement,  and  that  A.  was  not  bound  to  see  to  Uic 
application  of  the  advances. 

The  difference  between  West  India  estates  and  landed 
estates  in  this  country  does  not  enter  merely  into  qn^ 
tions  relating  to  the  conduct  and  dealings  of  trostees. 
but  affects  also  the  construction  of  wills  and  instro- 
ments  relating  to  the  estates. 

Semble,  that  the  rights  of  consignees  of  estates  held 
in  trust  ought  not  in  all  cases  to  be  affected  by  ^e 
defaults  of  the  trustees. — Daniel  v.  Trotman,  P.c.  71 T. 
—8  L.  T.  N.  S.  622;  9  Jur.  N.  S.  683;  2  N.  B.  92. 

WILL:— 

Construction — Children  of  granddaughters — 6W- 
remainders — Implication — Estate  tail. — Limitation  in 
a  will  to  a  testator's  four  granddaughters  (by  name), 
for  their  lives  In  equal  shares,  remainder  to  trustees  to 
preserve  contingent  remainders,  remainder  (in  equal 
shares)  to  the  children  of  his  four  granddaughters, 
and  the  heirs  of  their  bodies,  such  children  takinir 
their  mothers'  share  as  tenants  in  common  in  toil,  r^ 
mainder  to  the  survivor  or  survivors  of  such  children, 
and  the  issue  of  their,  his,  or  her  bodies,  and  in  de&ntt 
of  issue  of  his  granddaughters,  then  over. 

Held,  affirming  the  decision  of  the  Master  of  ^ 
BoUs,  and  reversing  that  of  the  Lords  Justioes,  that 
cross  remainders  in  tail  must  be  implied  between  the 
testator's  granddaughters,  and  not  between  the 
children  of  such  granddaughters.-'>lf ^n^^M  v.  BoUhy, 
HO.  LD8.  554.— Jur.  N.  S.  603;  8  L.  T.  N.  S.  583. 
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CASES  DECIDED  IN  THE  PROBATE,  DIVORCE  AND  MATRIMONIAL, 

ADMIRALTY,  AND  ECCLESIASTICAL  COURTS, 
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MICHAELMAS    TERM,    1862,    TO    THE    SITTINGS    AFTER    TRINITY    TERM,    186«, 

BOTH  INCLUSIVE,  AS  KEPOKTED  IN  VOL.  XI.  OP 

THE  WEEKLY  REPORTER,  1862-3, 


OB  IN 


OTHER  LEGAL  REPORTS  DURING  THE  SAME  PERIOD, 

TOGETHER  ALSO  WITH  CERTAIN  CASES  FIRST  REPORTED  DURING  THE  SAME  PERIOD, 

BUT  DECIDED  PREVIOUSLY  THERETO. 


PBOBATS. 

ADMINISTRATION;— 

Adminirtration. — ^A  Saxdinian  who  had  settled  in 
Brazil  died  intestate  on  hia  yqyage  from  Bahia  to 
Genoa.  He  had  wonnd  np  his  afiCaiis  in  Bradl,  and 
intended  to  xeenme  his  domicile  of  origin  at  G«noa. 
An  agreement  had  been  come  to  between  the  Brazilian 
and  the  Italian  Governments,  with  respect  to  the  ad- 
mimstration  of  his  property  and  the  goardianship  of 
his  children  (some  of  whom  were  in  Gtooa  and  others 
in  Brazil),  hy  which  the  Brazilian  Government  gave 
up  to  the  Italian  Government  all  dalm  to  sach  ad- 
ministration and  guardianship.  The  Gourt  revoked 
a  grant  of  administration  which  had  been  made  to 
the  rq[>resentative  of  the  person  entitled  to  it  according 
to  the  Brazilian  law,  and  made  a  grant  to  the  person 
entitled  to  it  according  to  the  ItaUan  law. — In  the 
goods  of  Bianchi,  fleceascd,  240. — 3  Sw,  &  Tr.  16;  8 
L.  T.  N.  S.  171. 

AdnUnistration  with  will  annexed — Cessate  grant — 
Death  of  substituted  residuary  legatee  at  the  same 
time  as  testator. — A  testator  appointed  his  wife  resi- 
duary legatee  for  life  or  during  widowhood,  substi- 
tuting their  son  in  the  event  of  her  death  or  re-mar- 
riage. The  testator  and  his  son  sailed  in  the  same 
ship,  which  was  lost,  and  there  was  no  evidence  as  to 
which  of  them  had  survived  the  other.  The  widow 
obtained  a  limited  grant  of  administration  with  the 
will  annexed,  and  afterwards  re-married.  The  son 
died  a  bachelor  and  intestate,  without  brothers  or 
sisters.  The  Court  made  a  cessate  grant  of  administra- 
tion with  the  will  annexed  to  the  former  wife,  without 
requiring  her  to  administer  to  the  son. — In  tfie  goods 
of  Carmichael,  deceased,  462. — 32  L.  J.  P.  M.  &  A  70. 

Administration  bond — Citation — Practice — 20  4*  21 
Vict,  c,  77,  s.  88. — Citation  granted  calling  upon  one  of 
the  sureties  to  an  administration  bond  to  show  cause 
why  it  should  not  be  assigned  for  the  purpose  of  being 
put  in  suit  against  him  under  the  83rd  section  of  the 
Probate  Act,  1857. —  3farshman  y.  Brooks,  In  the 
goods  of  Itichard  Balcer,  deceased,  110,  649. — 3  Sw.  k 
Tr.  82;  32  L.  J.  P.  M.  &  A  25,  96;  8  L.  T.  N.  S.  89. 

Administration  bond — Sureties — Practice — 20  ^21 
M4^t.  c,  77,  ss.  SI,  S2. — Administration  granted  of  an 


estate  of  the  value  of  £6,000  upon  a  bond  of  the 
usual  amount  being  given  by  the  administrator,  «nd 
bonds  of  £1,000  each  by  two  sureties.-^  Ji»  the  goods  of 
WBonaXd,  deceased,  967.-32  L.  J.  P.  M.  &  A  182. 

Adminiitration  ad  colligenda  bona — Practice — 7Srd 
section  of  Probate  Act,  1857 — Foreigner  dying  without 
known  relations — Interference  of  Queen*s  Proctor. — A 
foreigner  died  on  a  voyage  from  the  Southern  States  of 
America  to  England,  having  in  his  p368e6sion  bills  of 
exchange  drawn  upon  English  houses,  and  other  per- 
sonal property.  He  had  no  relative  oi  agent  in  Eng- 
land, and,  in  consequence  of  the  blockade,  no  commu- 
nication could  be  had  with  his  &imily  in  the  Southern 
States.  The  Court  made  a  grant  of  administration  ad 
colligenda  bona  to  the  owners  of  the  ship  in  which  he 
had  sailed  (who  had  taken  possession  of  his  personal 
property),  under  the  73rd  section  of  the  20  &  21 
Vict.  c.  77,  the  Qaeen's  Proctor  having  refused  to  in- 
terfere.— In  the  goods  of  Wychoff,  deceased,  218. — 3 
Sw.  &  Tw.  20;  9  Jur.  N.  S.  84;  7  L.  T.  N.  S.  665. 

20  4-  21  Vict.  c.  79,  *.  95— /m/*  grant  qf  adminU- 
t ration — Practice. — ^After  a  testamentary  suit  had  been 
determined  by  a  decree  that  a  paper  writing,  pro- 
pounded as  the  last  wiU  of  a  deceased,  was  invalid,  the 
Court  ordered  an  Irish  grant  of  administration,  which 
had  been  brought  into  the  registry  to  be  re-sealed  with 
the  seal  of  the  Court  of  Probate  in  England  under  the 
95th  section  of  the  20  ic  21  Vict.  c.  79.— /-n  the  goods 
of  Barnard  Collins,  deceased.  Bivenny  v.  Corcoran 
and  Otiiers,  154—32  L.  J.  P.  M.  &  A.  26. 

Administration  de  bonis  non — Practice —  Will  of 
married  woman  Coeterorum  grant.  —  A  testator  ap- 
pointed his  wife  sole  executrix  and  universal  legatee. 
She  obtained  probate  of  his  will,  and  married  a  second 
husband.  During  her  coverture  she  made  a  will  under 
a  power  and  appointed  her  second  husband  sole  exe- 
cutor. He  survived  her,  and  obtained  limited  probate 
of  her  will,  and  took  out  letters  of  administration  of 
the  rest  of  her  personal  effects.  The  Court  granted 
administration  of  the  unodministered  estate  of  the  first 
husband  to  the  second  husband. — In  tltc  goods  of  George 
Martin,  deceased,  191.— 3  Sw.  &  Tr.  1 ;  32  L.  J.  P.  M- 
&  A.  6;  8  Jur.  N.  S.  1134;  7  L.  T.  N.  S.  756. 

^   Adm,iif,iitration  bond — Assignment — Practice- — Pro- 
bate and  Administration  Act,  section  83 — BuU  nisL — The 


Administration. 
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proper  mode  of  proceeding  under  the  83rd  section  of 
the  Court  of  Probate  Act,  1857,  when  the  condition  of 
an  administration  bond  has  been  broken,  is  to  move  for 
a  rule  nisi  calling  on  the  sureties  to  show  oaose  why 
one  of  the  registrars  of  the  Court  should  not  be  or- 
dered to  assign  the  bond  to  a  person  named  in  such 
rule. — In  the  goods  of  Jones,  deceased,  191. — 3  Sw.  & 
Tr.  28;  82  L.  J.  P.  M.  &  A.  26;  8  L.  T.  N.  8.  90. 

Administration  limited  to  substantiating  suit  in  equity. 
— D.,  as  sole  executor  and  uniyersal  legatory,  obtained 
confirmation  in  Scotland  of  the  will  of  E.  EL,  one  of 
the  next-of-kin  of  £.  afterwards  instituted  a  suit  in 
the  Court  of  Probate  against  D.,  in  which  the  validity 
of  the  will,  and  the  rights  of  D.  to  have  the  seal  affixed 
to  the  confirmation  was  contested.  This  suit  was  com- 
promised on  certain  terms.  Disputes  as  to  the  mean- 
ing and  effect  of  this  arrangement  haying  arisen,  H., 
with  others,  instituted  in  chancery  an  administration 
suit  against  D.,  which  was  held  not  to  be  maintainable 
for  want  of  a  legal  personal  lepresentatiTe  of  E.  D. 
refusing  to  ask  that  the  seal  of  the  Court  of  Probate 
should  be  affixed  to  the  confirmation,  H.  applied  for 
^ministration  with  the  will  of  E.  annexed,  limited  to 
eubstantiafcing  the  proceedings  in  equity.  The  applica- 
tion was  re^sted,  on  the  grounds,  first,  that  H.  was 
not  entitled  to  administration,  unless  by  the  terms  of 
the  compromise  she  was,  in  equity,  made  assignee  of 
D.,  and  therefore  that  a  decree  as  to  the  effect  of  the 
arrangement  should  be  first  obtained,  which  might  be 
done  without  the  grant  of  Administration;  secondly, 
that  by  a  sequestration  granted  under  the  Scotch  Bank- 
ruptcy Act,  all  the  property  of  the  deceased  had  rested 
in  a  trustee  appointed  by  the  Scotch  Court 

Hdd,  notwithstanding,  that  administration  limited 
to  substantiating  the  proceedings  in  eqtiity  should  be 
granted  to  a  nominee  of  H. — Mawarden  v.  Jhinlop,  2 
&w.  &  Tr.  GUi  31  L.  J.  180. 

Administration — 6Hft  to  children — Residuary  estate 
-^Tenancy  in  common — Lapse — Undisposed  of  residue 
— To  wham  administratum  grafted. — In  the  goods  of 
PUe  (deceased),  2  Sw.  &  Tr.  628;  7  L.  T.  N.  S.  194. 

Administration — Presumption  of  death —  Uncertainty 
of  survivorship  of  deceased  or  person  primarily  entitled 
to  administration— 20  ^  21  T%ct,  c,  11,  s.  78. — In 
August,  1858,  A.  died  a  bachelor  and  intestate.  In 
July,  1861,  the  presumption  arose  that  A.'s  father,  who 
had  not  been  heard  of  for  more  than  seven  years,  was 
dead,  but  there  was  no  evidence  as  to  the  date  of  his 
death.  The  Court  under  the  73rd  section  of  20  &  21 
Tiot.  0.  77,  granted  administration  of  the  effects  of  A. 
to  his  mother,  without  requiring  that  administration 
to  his  father  should  be  taken  out. — In  the  goods  of 
Smith  (deceased),  2  Sw.  &  Tr.  371,  608;  81  L.  J.  P.  M. 
4c  A.  188;  7  L.  T.  N.  S.  193. 

Administration  bond — Dispensing  mith  sureties — 20 
€$•  21  Vict.  c.  11,  s.  82. — In  order  to  obtain  payment  of 
a  sum  of  money  standing  in  the  name  of  the  Ac- 
countant-Gtoeral  of  the  Court  of  Chancery,  to  which 
A.  was  beneficially  entitled,  it  was  requisite  that  he 
should  take  out  letters  of  administration  de  bonis  non 
with  the  will  annexed,  but  in  consequence  of  his 
poverty  and  want  of  friends  he  was  unable  to  procure 
sureties  to  the  usual  administration  bond.  The  fund 
in  chancery  being  the  only  property  to  the  possession 
of  which  the  deceased  would  become  entitled  under 
the  grant,  the  Court,  under  section  81  of  20  &;  21  Vict. 
0.  77,  dispensed  with  sureties  to  the  bond. — In  the 
goodsqf  De  la  Ihrgve  (deceased),  2  Sw.  k  Tr.  637;  31 
L.  J.  P.  M.  &  A.  199;  7  L.  T.  N.  S.  194. 

Deceased  domiciled  abroad — Law  of  domioil  vesting 
intestate's  effects  in  public  qfflcer — Administration  in 
this  country  to  his  attorney. — By  an  ordinance  of  British 
•Guiana,  the  Administrator-General  is  empowered  to 
Administer  to  the  estate  and  effects  of  every  person  ' 
vho  shall  die  intestate,  and  whose  heir  ab  intestate  ' 
->haU  be  unknown,  or  if  known,  ahall  be  alment  wilAumt 


having  an  attorney  or  agent  in  the  oolony  to  represent 
him.  A.  died  in  the  colony  a  bachelor  and  intestate, 
and  having  there  no  known  relation.  By  virtue  of  the 
said  ordinimoe  the  Administrator-General  took  pooses- 
sion  of  the  estate  of  the  deceased  in  the  colony,  luid  ^>- 
pointed  A.  his  attorney  to  take  out  administration  to 
the  estate  in  England.  Upon  motion  for  a  grant  of 
adminktration  to  A.  the  Court  directed  that  Uie  next 
of  kin  should  be  cited,  and  that  the  usual  notioe  to  the 
Queen's  Proctor  should  be  given;  and  afterwards,  upon 
one  of  the  next  of  kin  appearing  to  the  citation  and 
consenting,  the  grant  was  made  as  prayed. — In  the 
goods  of  CDrien  (deceased),  2  Sw.  &  Tr.  604;  31  L.  J. 
P.  M.  &  A,  196;  7  L.  T.  N.  S.  249. 

Administration  de  bonis  non — Assignee  of  creditor. 
—Day  V.  Thompson.—^  Jur.  N.  S,  766;  8  L.T.  N.  S.  701. 

CODICIL.— 

Erroneous  reference  to  previous  codicil — In  the  good* 
ofAllnutt.—d  Jur.  N.  S.  681. 

CONFIRMATION:— 

Confirmation  and  Probate  Act  (1868) — Mk — Seal  fif 
court — New  confirmation — Practice. — ^The  seal  of  the 
Court  will  not  be  affixed  to  an  eik  or  nHi^ifa'nn^  oca- 
firmation. 

Where  the  original  confirmation  obtained  in  a  oom- 
missazy  oourt  of  Scotland  is  incomplete,  it  is  requisite 
for  the  purpose  of  obtaining  the  seal  of  the  Court  of 
Probate  that  there  should  be  a  new  confirmation,  in- 
cluding the  whole  of  the  personal  estate  in  England 
and  Scotland. — In  the  goods  of  William  Sutcheson^  de- 
ceased, 772.-32  L.  J.  »tlL&  A.  167. 

COSTS:— 

Unsuceostful  opposUumtowiUby  neaet  ef  him — Undme 
execution  mnd  incapacity — Rule  as  to  eondemnatian  in 
costs. — A  next  of  kin  pleaded  undue  execution  and  in- 
oapaoity  in  opposition  to  a  will,  and  oaUed  witnenwo  in 
support  of  these  ideas.  Hie  Court  prononnoed  for  the 
will,  but  refoeed  to  condwnn  the  next  of  kin  in  AMts, 
undue  inflnenoe  not  having  been  pleaded. — SummereU 
V.  Clemmts,  168.— 8  Sw.  k  Tr.  86;  ^  L.  J.  P.  M.  4c  A. 
88;  8  L.  T.  N.  S.  172. 

Costs  of  unsuccessful  opposition  to  a  foilL — ^A  next  of 
kin  who  opposed  a  will  on  the  grounds  of  n&dne  exe- 
oution,  ineapaoity,  and  undue  inflomoe,  oondenmed  in 
costs. — Barnard  v.  Burroughs  and  W^e,  241. 

Costs  out  of  estate —  Will  pronounced  against — Next 
of  kin. — ^A  next  of  kin,  who  contested  the  validity  of  a 
will  propounded  by  the  widow  of  the  deceased,  as  the 
sole  executrix  named  therein,  which  was  prononnoed 
against  by  the  Court,  but  without  oondenming  the 
widow  in  oosts,  is  entitied  to  have  hia  oestB  out  Gt  the 
estsi^.'^CritcheU  V.  CritcheU,  401.— 8  Sw.  &  Tr.  41; 
82  L.  J.  P.  M.  Ic.  A.  108. 

Will — Plea  of  undue  it^fiuence  established — Party 
propounding  wUl  condemned  in  oosts — Costs  out  of 
estate  refused. — ^Where  the  plaintiff  propounded  a  will 
whidi  was  opposed  by  the  defendant,  and  set  aaide  on 
the  ground  that  it  was  procured  by  the  undue  influ- 
ence of  the  plaintiff  and  the  renduaxy  legatee,  the 
Court  condemned  the  plaintiff  in  the  ooste  of  the  suit^ 
but  refused  to  <»der  that  the  oosts  not  xeoovexed  from 
him  should  be  paid  out  of  the  estate,  although  the  re- 
slduaxy  legatee  of  the  will  propounded  was  residiiaiy 
legatee  of  the  former  will,  and  was  entitied  to  probate 
of  it  in  preferanoe  to  the  defendant. — Nash  ▼.  TeUoly, 
641.— 8  Sw.  &  Tr.  69;  8  L.  T.  N.  B.  290. 

The  unsucces^l  party  in  an  interest  suit  oondemned 
in  costs. — Crispin  f,  DogUoni,  868. — 8  Sw.  ft  Tr.  96; 
82  L.  J.  P.  M.  ft  A.  169;  9  Jnr.  N.  B.  668;  8  L.T.N.S. 
678. 

Affidavit  of  scripts — Costs  of  wssuccesrful  opposition 
to  ^/.-^Instructions  for  a  will  ought  to  be  ft««<yr<Mi 
to  the  affidavit  of  SDripts.  Their  non-prodnctiop,  liow- 
ever,  is  so  gioiind  for  granting  the  oosts  of  «&  unsno- 
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oeflBfnl  oppontien  to  probate  oiii  of  the  estate^  if  it 
appeavB  that  the  oppoeition  was  not  founded  upon  the 
omiasion  to  prodnoe  them. — IbaweU  y.  Pioole  amd  Wife, 
82. — 3  Sw.  A;  Tr«  5  (  32  L.  J.  P.  M.  dc  Ai  ft;  7  L.  T.  N.  S. 
757. 

See  Imvuntort* 

X)MICILB:— • 

Jntentian, — ^A  testatrix,  who  had  acquired  a  Fzenoh 
domicile,  left  the  place  of  her  residence  in  France  with 
the  intention  of  resoming  her  English  domicile,  and 
embarked  on  board  a  vessel  in  a  French  harbour,  bound 
ibr  England.  Before  the  vessel  started,  she  was  taken 
so  ill  that  she  was  obliged  to  land,  and  never  alter- 
i^arda  recovered  sufficiently  to  i»oseoute  her  voyage, 
and  Boon  died. 

The  Gourt  refused,  on  motion,  to  grant  probaite  of 
ber  will,  executed  in  accordance  with  the  law  of  Eng- 
land.— In  the  goods  of  BmUy  Raffenely  deeooied^  549. — 
8  Sw.  A;  Tr.  iO;  9  Jur.  N.  S.  886;  8  L.  T.  N.  S.  211. 

Probate  —  Testator — British  subject  dying  Abroad 
after  24  ^  25  Vict,  e.  114— IFtZi  executed  in  England 
%n  aeeordanee  with  the  law  of  England — Domicile, — 
When  a  British  subject  dies  abroad  after  the  passing  of 
the  24  &  25  Yict.  c.  114,  leaving  a  will  executed  in 
England  in  accordance  wiUi  the  law  of  England,  upon 
motion  for  probate,  it  is  not  necessary  to  file  affidavits 
showing  that  he  had  not  acquired  a  foreign  domicile. — 
In  the  goods  of  Bippon,  deceased, — 32  L.  J.  P.  M.  & 
A.  141. 

Probate  of  will  of  person  domiciled  abroad — Proof  of 
law  of  domicile. — An  application  for  probate  of  a  testa- 
inehtary  instrument  executed  by  a  person  when  domi- 
ciled abroad,  should  be  supported  by  evidence  that, 
according  to  the  law  of  the  domicil,  such  instrument 
is  a  good  wilL — In  tlie  goods  of  Stoddarty  deceased, — 31 
L,  J.  196;  2  Sw.  &  Tr.  366. 

See  Administration;  Foreign  Judgment;  Fo- 
reign Law. 

EVIDENCE:— 

Interest — Evidence — Inadmissibility  of  declarations 
of  a  brother  qf  the  deceased  to  prove  that  the  deceased 
had  a  bastard  son — Secondary  evidence  of  document  in 
the  custody  of  officer  of  foreign  court — ^The  plaintiff  in 
an  intereet  suit,  who  claimed  to  be  the  bastard  son  of 
the  deceased,  tendered  evidence  of  declarations  by  a 
deceased  brother  of  the  deceased,  that  the  deoeaied  was 
his  natural  father. 

Held,  that  they  were  inadnussiUie. 

A  document  was  proved  to  be  in  the  OBstody  of  an 
officer  of  a  court  at  Lisbon.  Evidence  was  given  that 
he  had  refuted  to  aDow  it  to  pass  out  of  his  custody, 
but  there  was  no  evidence  that  an  application  had  been 
made  to  the  Gourt  to  allow  it  to  be  given  up. 

Held,  that  seoondazy  evidence  of  the  contents  of  the 
document  was  inadmissible. — Crispin  v.  BogUom^  500. 
-^  Sw.  Sc  Tr.  44;  32  L.  J.  P.  H.  &  A.  109;  8  L.  T. 
N.  S.  91. 

Exatninmtien  of  attesting  witnesses  by  the  party  pro^ 
pounding  the  wUl — Practice — Hostile  attesting  wit- 
nesses,— ^A  will  was  opposed  on  the  c^und  of  undue 
execution,  and  notice  was  given  under  the  41st  C.  B., 
that  no  witnenes  would  be  called.  The  party  pro- 
pounding the  will  called  one  of  the  attesting  witnesses, 
who  gave  evidence  against  the  due  execution.  The 
Court  held  that  he  was  bound  to  call  the  other  attesting 
witnesB.— ^>iMfi  v.  WiUiams,  808.— 32  L.  J.  P.  M.  Ai  A. 
159. 

EXECUTION:— 

WiUs  Act,  s,  II— Signature  of  testator^Stamped 
impresiUm  of  tesUUef^s  signature  in  Ms  presenee  and 
by  his  direction, — ^An  impression  of  tibe  testator's 
Bgnatore  mm  fltemped  upon  his  oodioil  by  another 
person  in  hia  pieeenoe,  and  by  hia  direetioni  The 
Ooort  refused:  to  grant  probate  of  the  oodioil  vpon 


motum. — In  the  goods  of  John  Jenkyns^  deoeased,  501. 
82  L.  J.  P.  M.  &  A.  71;  9  Jur.  N.  S.  311. 

Stamped  impression  of  testator's  signature  in  his  pre, 
sence  and  by  his  direction, — An  impression  of  a  testa- 
tor's signature  was  stamped  upon  his  codicil  by  another 
person  in  his  presence,  and  by  his  direction,  and  this 
signature  was  duly  attested.  The  codicil  was  held  to 
be  duly  ezeouted. — Jenhyns  v.  Oai^tord  and  Thring, 
854.-3  Sw.  k  Tr.  93;  82  L.  J.  P.  M.  &  A.  122;  9  Jur. 
N.  S.  630;  8  L.  T.  N.  S.  517. 

WtU-^AtUstation— Signature— Lord  St,  Leonards' 
Act. — ^A  testator  wrote  a  codicil  upon  the  first  side  of 
a  half  sheet  of  foolsciq)  folded  in  the  middle,  and  at  the 
bottom  of  the  sheet  were  written  the  words  "  for  my 
signature  and  witnesses  see  next  side."  On  the  fourth 
side  of  the  half  sheet,  and  when  it  was  unfolded,  by 
the  side  of  and  on  a  level  with  the  bottom  of  the  oodi- 
oil were  the  signatures  of  the  deceased  and  of  the  at- 
testing witnesses.  The  paper  was  foMed  when  the 
attesting  witnesses  signed  their  names,  so  that  they 
could  not  see  whether  there  was  any  writing  on  the 
first  side  of  the  half  sheet. 

Held,  on  motion,  that  the  codicil  was  not  duly  exe- 
cuted.— In  the  goods  of  W.  Hammond^  deceasedy  689. — 
3  Sw.  k,  Tr.  90;  9  Jur.  N.  S.  68;  8  L.  T.  N.  a  616. 

WUl — Paper  fastened  at  end  of  will — Signature  of 
testator  and  attesting  witnesses  to  it, — Where  the  signa- 
ture of  the  testator  and  of  the  attesting  witnesses  was 
made  not  on  the  paper  on  which  the  will  was  written, 
but  on  a  piece  of  paper  which  had  been  attached  to  the 
paper  on  which  the  will  was  written. 

Held,  to  be  a  good  execution,  within  16  tc  16  Vict. 
0.  24,  8.  1. — Cdoh  and  Another  v.  Lambert  and  Others, 
401.— 3  Sw.  &  Tr.  46;  82  L.  J.  P.  M.  &  A.  93;  9  Jur. 
N.  S.  258;  8L.  T.  N.  S.  211. 

Probate — Unewecuted  testamentary  paper--' Codicil 
subsequently  executed, — Probate  granted  of  a  list  of 
legacies  signed  by  the  deceased,  but  not  attested  after 
the  execution  of  the  will,  and  before  the  exeention  of 
a  subsequent  codicil,  although  it  was  not  xef erred  to 
in  the  subsequent  codicil — In  the  goods  of  Stewart, 
deceased,  540.-32  L.  J.  P.  M.  &  A.  94;  9  Jur.  N.  8, 
417. 

Unexecuted  testamentary  paper  written  after  the 
execution  of  a  will,  and  b^ore  the  esucutien  of  a 
codicil,  but  not  rtf erred  to  in  the  codicil, — Hhe  Court 
refused  to  grant  probate  of  an  unexecuted  memoran- 
dum written  by  the  deceased  after  l^e  execution  of 
her  will,  and  before  the  execution  of  a  oodioil,  but  not 
referred  to  in  the  codioiL  (See  In  the  goods  of  Stewart, 
ante,  640,}— In  the  goods  of  Mathias,  S08,—S  Sw.  &  Tr. 
100;  32  L.  J.  P.  M.  &  A.  116;  9  Jur.  N.  a  680;  8  L.  T. 
N.  S.  471. 

EXECUTOR:— 

Probate  of  two  testamentary  papers  not  inconsistent 
with  each  other — Appointment  of  emeeutors — Costs, — 
A  testator  executed  two  wills,  one  dated  the  3rd  of 
January,  1853,  whereof  he  appointed  J.  G.  P*  sole 
executor ;  the  other  dated  12th  of  March,  1862, 
whereof  he  appoi^ited  W.  G.  sole  executor.  Bach  of 
the  wills  purported  to  be  the  last  will  and  testament 
of  the  deceased.  The  first  disposed  of  all  the  real  and 
personal  estate  of  the  testator,  of  what  nature  or  kind 
soever,  and  wheresoever  situated.  13ie  seoond  disposed 
of  two  dweUing-houses  only.  Probate  was  granted 
of  both  the  wills  to  the  two  ezeoutors  jointly.  The 
oosta  were  allowed  out  of  the  estate^ — Oeaees  v.  Price, 
809.— 8  Sw.  &  Tr.  71;  23  L.  J.  P.  M.  &  A.  113;  8L.T. 
N.  a  610. 


Jffidaeite—InterUneatUm-'Deseription  of 
JtuleB8—Ifon'0mitentiombusiness,--^KfAd»>yiiB^i^ 
out  to  New  Plymouth,  New  Zealand,  to  swear  the  widow 
of  W*  K.,  deoeaeed,  aa  administfatrix.    Jsk  tin  mean- 
time  she  had  moyed  to  HbbartTown  in  Tamania;  and 
OKtain  interlineations  were  ooasoquently  made  ili  the 
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affidavit,  but  not  initialed  by  tbe  judge  who  adminis- 
tered the  oath;  the  deecription  of  Mrs.  King  as  widow 
was  also  slightly  irregular.  The  Court  made  an  order 
that  such  affidavit  should  be  filed. — In  the  goods  of 
WUliam  King,  deceased,  171.— 2  Sw.  &  Tr.  621 ;  7  L.T. 
N.  a  394. 

Probate — Executor  of  f  elo  de  se. — ^The  executor  of  a 
felo  de  seiB  entitled  to  probate. — In  the  goods  of  Eliza 
bailey,  deceased,  2  Sw.  ic  Tr.  150;  31  L.  J.  P.  M.  k  A. 
178. 

Non^-appearance  of  executor  cited  to  take  probate  of  a 
eopg  of  mil — 21  4'  22  Vict,  c.  96,  s.  16.— An  executor, 
by  non  appearance  to  a  citation  calling  upon  him  to 
tf^e  probate  of  a  copy  of  a  missing  will,  is  barred  from 
afterwards  obtaining  probate  of  the  original  will  when 
found.— Dam  v.  Davis,  81  L.  J.  P.  M.  &  A.  216. 

Probate — Porvtr  to  appoint  exeentor — Self-appoint- 
ment, — ^A  will  contained  &e  following  clause:  "  I  beg 
A.  to  appoint  some  one  to  see  this  my  will  executed." 
A  filed  in  the  registry  an  appointment  of  himself  as 
executor. 

Held,  that  A.  was  entitled  to  probate. — In  the  goods 
of  Ryder,  deceased,  31  L.  J.  P.  M.  k.  A.  215. 

Executor  according  to  the  tenor — How  constituted — 
Truxteefor  specific  purpose, — In  order  that  A.  may  be 
executor  according  to  die  tenor,  a  general  power  to  re- 
ceive and  pay  what  is  due  to  and  |rom  the  estate  of 
the  testator  must  be  vested  in  him  by  the  wilL 

A  bequest  to  A.  of  all  the  testator's  effects  in  trust 
to  be  equally  divided  between  himself  and  others,  does 
not  make  A.  executor  according  to  the  tenor. — In  the 
goods  of  Jones,  deceased,  31  L.  J.  P.  M.  &  A.  199. 

Probate — Executrix  according  to  the  tenor. — ^Testa- 
trix enclosed  in  an  envelope  addressed  by  her  "  3iis8 
Eliza  Adams  "  a  duly  executed  testamentary  paper  in 
the  form  of  a  letter,  which,  after  stating  the  nature  of 
her  property,  and  giving  directions  as  to  its  disposition 
after  her  death,  concluded  thus:  "  I  know  of  nothing 
else,  my  dear  Eliza,  to  trouble  you  with,  and  trust  that 
this  will  not  involve  you  in  much."  The  real  name  of 
the  person  for  whom  the  paper  was  intended  by  the 
testatrix  was  Eliza  Mary  Adams. 

Held,  that  she  was  entitled  to  probate  as  executrix 

'  according  to  the  tenor. — In  the  goods  of  Maney,  de- 

ceased,  3  Sw.  &  Tr.  56;  31  L.  J.  P.  M.  &  A.  198;  8  Jur. 

See  INOORPOBATION;   FOREIGN  LAW. 

FOREIGN  JUDGMENT:— 

Interest  suit — Judgment  of  foreign  court- — Domicile 
•-*-8tatos — OosU.-^ln.  an  interest  suit,  wherein  ques- 
tions were  raised  as  to  the  paternity  of  the  person 
daiming  an  interest^  and  as  to  his  status,  and  as  to  his 
right  to  inherit  property  by  reason  of  his  paternity  and 
his  status,  lie  being  domiciled  in  Portugal,  and  his 
father  and  mother  having  also  been  domiciled  there, 
the  judgment  of  a  Portuguese  Court  pronounced  in  a 
contested  suit,  to  which  the  present  plaintiff  and  de- 
fendant were  parties,  and  in  which  all  those  questions 
weie  decided,  was  held  to  be  binding  upon  this  Court. 
—Crispin  v.  Doglioni,  853.-3  Sw.  &  Tr.  96;  32  L.  J. 
P.  M.  &  A.  169;  8  L.  T.  N.  S.  618. 

OREIGN  LAW:— 

Ambassador's  certificate — Practice — The  certificate 
of  the  Hanoverian  Ajnbassador,  under  the  seal  of  the 
legation,  was  admitted  as  evidence  of  the  law  of 
Hanover  as  to  the  validity  of  a  testamentary  paper. — 
In  the  goods  of  Klingemann,  deceaseds  218. — 3  Sw.  &  Tr. 
18;  32  L.  J.  P.  M.  &  A.  16;  8  L.  T.  N.  S.  172. 

Probate — Conflict  of  Laws — Renunciation  of  executor 
.  who  has  taken  probate — ^Lex  Domicilii. — An  executor 
cannot  renounce  after  he  has  taken  probate.  An  exe- 
.  cutor  under  the  will  of  a  testator  domiciled  in  Portu- 
gal, accepted  the  executorship  in  that  countiy,  and 
also  obtidned  probate  in  England.  Becoming  after- 
^azds,  through  age  and  infirmity,  incapable  of  acting. 


a  competent  Portuguese  tribunal  permitted  him  to  re- 
nounce the  executorship,  and  appointed  A.  to  act  as 
executor  in  his  stead.  Upon  application  for  a  giant 
to  A.  of  administration  de  bonis  non  with  the  will  an- 
nexed. 

Held,  that  the  renunciation  of  Ijie  executor,  though 
sanctioned  by  the  law  of  Portugal,  oould  not  be  recog- 
nised in  this  country,  and  that  A.  therefore  was  not 
entitled  to  the  grant  prayed. — In  the  goods  of  Veiga, 
deceased,  32  L.  J.  P.  M.  &  A.  9. 

INCORPORATION:— 

Will — Executor  aeoording  to  tenor — Incorporation — 
Insufficiency  of  reference — ^Allen  v,  Maddock,  11  Moo, 
P.  C,  426. —  Where  deceased  duly  executed  a  paper 
containing  these  words, — "  It  is  my  wish  for  my  dear 
husband  to  administer  the  moneys;  the  smaller  bequests 
dear  Laura  will  be  so  kind  as  to  attend  to  " — and  then 
in  the  presence  of  the  attesting  witnessea  enoloeed  in 
it  two  other  papers  with  writing  on  them,  which  she 
then  sealed,  and  on  her  death  the  first-named  paper 
was  found  with  two  papers  in  the  deceased's  hand- 
writing enclosed  in  it,  and  signs  of  its  having  been 
opened  and  re-sealed, 

Held,  first,  that  if  the  papers  together  constitiited 
the  last  will  of  the  deceased,  the  deceased's  husband 
would  be  entitled  to  probate  as  executor  aooording  to 
the  tenor. 

Secondly,  that  the  reference  in  the  paper  which  was 
executed  was  not  distinctly  to  any  written  paper  tiien 
existing,  and  that  there  was  ;io  such  reference  in  the 
paper  as  would  enable  the  Court  to  ascertain  what  that 
instrument  was. —  Van  Straubenzee  and  Wife  v.  Sir  C. 
M.  L.  Monck,  BaH„  109.— 3  Sw. &Tr. 6;  32  L.  J. P.M. 
&  A.  21;  8  Jur.  N.  S.  1159;  7  L.  T.  N.  S.  723. 

Probate — Deeds  referred  to  in  will — Practice. — ^Prac- 
tice as  to  the  incorporation  of  deeds  and  other  docu- 
ments referred  to  in  a  will  in  the  probate. — In  thegoodjt 
of  the  Marquis  of  Lansdorme,  deceased,  749. — 32  L.  J. 
P.  M.  &  A.  121. 

Probate — Embodying  papers  rtf erred  to  by  will. — ^A 
wiU  made  in  November,  1861,  contained  a  daose — **  1 
make  no  specific  bequest  to  my  brother's  children,"  &c. 
'*  Upon  this  subject  I  refer  my  wife  to  my  annulled 
will,  dated  the  1 1th  of  February,  1856."  The  annulled 
will  contained  no  bequest  to  these  children,  but  in  it 
the  testator  stated  that  in  the  present  aspect  of  affun 
there  was  every  prospect  that  they  would  be  left  well 
provided  for,  but  if  any  reverse  should  overtake  tiiem 
he  trusted  and  felt  sure  that  his  wife  would  shax«  her 
all  with  them.  Upon  motion  for  probate  of  the  will  of 
November,  1861, 

Held,  that  the  annulled  will  did  not  raise  any  im- 
plied trust  in  favour  of  the  said  children,  and  that 
therefore  it  need  not  be  embodied  in  the  probate. — Jn 
the  goods  of  Ouehterlony,  deceased,  32  L.  J.  P.  Ac  M.  140. 

Practice  —  Incorporation  in  probate  of  settlewumt 
referred  to  in  will. — ^A  testator  devised  his  real  estate 
to  A.  and  B.  to  such  uses,  &c.,  as  were  declared  by 
a  certain  deed  of  settlement,  and  directed  that  they 
should  stand  possessed  of  his  leasehold  estate  for  such 
trusts.  Sec,  as  should  as  nearly  correspond  with  the 
uses  declared  as  to  his  real  estate  as  the  different  tenure 
and  quality  of  the  premises  and  the  rules  of  law  would 
permit.  The  deceased  left  no  leasehold  estate,  and  the 
trustees  of  the  settlement  refused  to  produce  it. 

Held,  that  probate  of  the  will  might  be.  granted 
without  including  in  it  any  portion  of  the  settlement. 
— In  the  goods  of  Dundas,  deceased,  32  L.  J.  P.  M.  &  A. 
165;  9  Jur.  N.  S.  360;  8  L.  T.  N.  a  609. 

INVENTORY:— 

Costs — Discharge  from  custody — Praetiee. — An  ad- 
ministrator, who  is  in  prison  under  an  attachment,  for 
not  filing  his  inventory  and  aeoount,  will  not  be  di»- 
charged  from  custody  upon  filing  a  suffldent  inventory 
and  account,  except  upon  payment  of  costs. — Marsh- 
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man  v.  Brooks,  110.— 3  Sw.  &  Tr.  82;  82  L.  J.  P.  M. 
A  A.  95;  8L.T.  N.  a89. 

JTJBISDICrnON:-. 

Probatd —  Will  of  deceased  Sovereign. — ^The  Court  has 
no  power  to  entertain  an  application  raising  the  qaes- 
tion  of  the  yalidity  of  the  will  of  a  deoeased  Sovereign 
of  England. 

The  Court  refused  to  grant  an  application  for  leave 
to  cite  the  Attorney-General  as  the  representative  of 
the  reigning  Sovereign,  the  heir-general  of  his  late 
Majesty  King  (George  lY.,  the  heir-at-law  of  his  late 
Majesty  King  George  III.,  to  see  a  testamentary  paper 
propounded  as  the  will  of  his  late  Majesty  King 
George  III. — In  the  goods  of  His  Late  Majesty  King 
George  III.,  190.-32  L.  J.  P.  M  &  A.  16;  8  Jnr.  N.  S. 
1184. 

MARRIED  WOMAN:— 

WiU  of  married  woman  surviving  her  husband — JVo 
republication — 1  Viet.  c.  26,  s.  24 — General  probate 
refused. — In  tlie  goods  of  Woollaston,  deceased,  32  L.  J. 
P.  M.  &  A.  171 ;  9  Jur.  N.  S.  728. 

MODE  OP  TRIAL:  — 

Practice — Filing  pleas. — ^The  Court  wiU  not  make 
an  order  as  to  the  mode  of  trial  of  a  cause  unless  all 
the  pleadings  have  heen  regularly  filed  in  the  registry. 
Isaaek  v.  Whaleg  and  Others,  549. 

Directions  as  to  mode  of  trial — Issue  to  assises — 
Calling  in  probate  —  Delay — Amount  of  property. — 
Where  the  plaintiff  had  called  in  a  probate,  granted 
more  than  two  years  before,  and  the  personal  property 
'  of  the  testator  was  sworn  under  £160,000,  the  Court 
refused,  at  the  instance  of  the  plaintiffs  (the  defen- 
dants opposing),  to  direct  an  issue  to  the  assizes  at 
Stafford,  although  all  the  witnesses  lived  in  the  county 
of  Stafford,  and  most  of  them  wera  within  fifteen  miles 
by  railway  of  the  assise  town. — Ridgway  v.  Abingdon 
and  Others,  500.— 3  Sw.  &  Tr.  3. 

PLEADING:— 

Willr^Declaration^Destructicn  of  mill^AJidamU  of 
scripts. — ^When  a  will,  which  has  been  deitrc^yed,  is  pro- 
pounded, it  is  not  necessary  to  set  out  the  substance  of 
the  will,  or  to  allege  its  d^truction  in  the  declaration. 
The  dedatation  should  state  the  date  of  the  will,  and 
the  allegation  that  the  testator  made  a  will  at  a  certain 
time,  without  specifying  the  day  the  will  bore  date,  is 
insuflldent. — Glen  v.  Durgess  and  Gover,  463. — 3  Sw. 
&  Tr.  43;  32  L.  J.  P.  M.  &  A.  168;  8  L.  T.  N.  S. 
174. 

Practice. — Plea— "that  the  alleged  codicil  was  not 
prepared  in  conformity  with  the  intentions  of  the  de- 
ceaced,  and  the  deceased  at  the  time  of  tho  execution 
of  the  alleged  oodidl  was  ignorant  of  the  contents 
thereof. 

Held,  bad  on  demurrer. — Cunliffe  and  Orwicrod  v. 
Cross,  268.-3  Sw.  k  Tr.  87;  32  L.  J.  P.  M.  &  A.  68; 
9  Jur.  N.  S.  210;  8  L.  T.  N.  S.  173. 

Plea  of*"  not  the  will  of  the  testator ''^Omission  of 
legacies  for  which  the  testator  had  given  instructions. — 
A  testatrix  gave  instructions  for  the  insertion  of  certain 
legacies  in  her  will,  which  were  not  inserted.  The  will 
was  read  over  to  her,  and  she  assented  to  it,  and  exe- 
cuted it.  The  Court  held,  that  the  omission  of  the 
legacies  did  not  establish  the  plea  that  the  paper  pro- 
pounded was  not  the  will  of  the  testator,  there  being 
no  imputation  of  fraud,  and  the  testatrix  being  of  sound 
mind  when  she  heard  the  will  read,  and  when  she  exe- 
cuted it^JUitehell  and  Others  v.  Gqrd  and  Others,  773. 
—3  Sw.  &  Tr.  75;  32  L.  J.  P.  M.  &  A.  129;  9  Jur.  N.  S. 
673. 

Interest — Practice. — A  caveat  was  warned  by  the 
widow  of  a  deceased,  and  the  defendants  appeared 
thereto  as  univerBal  devisees  and  legatees  of  the  eftate 
of  A.  B.,  the  universal  devisee  and  legatee  of  the  whole 
estate  of  the  deceased.  The  plaintiff  thereupon  deolttred, 


alleging  an  intestacy.  The  defendants  pleaded,  pro- 
pounding a  will,  whereof  A.  B.  was  sole  executrix  and 
universal  legatee.  On  motion  for  an  order  to  amend 
the  pleas  by  setting  forth  how  they  derived  their  in- 
terest, 

Held,  that  it  was  too  late  for  the  plaintiff  to  call  upon 
the  defendants  to  set  forth  their  interest  after  the  de- 
claration had  been  delivered. —  Inkson  v.  Jeetes  and 
Others,  350.— 3  Sw.  k  Tr.  39;  32  L.  J.  P.  M^  A.  69; 
8L.T.N.  S.  173. 

SeeEviDENCB. 

PRACTICE:- 

Wm — Executor  died  to  see  proceedings — Probate 
Act,  1858,  section  16 — Qfsts  out  qf  estate.— -'Whett  sjl 
executor  of  a  later  will  was  cited  to  propound  it,  &c., 
in  a  suit  instituted  by  the  executor  of  a  former  will 
for  the  purpose  of  establishing  such  former  will,  and 
did  not  appear  to  such  citation,  the  Court  held  that  he 
was  not  to  be  deemed  to  have  been  cited  to  take  probate 
of  the  later  will,  under  section  16  of  the  Probate  Act, 
1858. 

When  the  Court  pronounced  for  a  will,  but  in  its 
decree  made  no  order  as  to  costs,  it  subsequently 
amended  its  decree  by  ordering  the  cost  of  the  legatee, 
who  ha^  propounded  it,  to  be  paid  out  of  the  este^ — 
Bewsher  v.  WiUiams,  Ball,  and  Others,  541.— 3  Sw.  & 
Tr.  62;  8  L.  T.  N.  S.  290. 

Next  of  kin  of  minors  abroad — Citation  and  renun- 
ciation dispensed  with— Probate  Act,  1857,  section  73. 
— ^The  Court  granted  administration  to  the  guardian  of 
minors,  for  their  use  and  benefit,  without  requiring  the 
citation  or  renunciation  of  the  next  of  kin,  where  the 
property  was  very  small,  and  the  next  of  kin  were  in 
Australia,  and  t^eir  interest  was  infinitesimal.  The 
grant  was  made  under  the  73rd  section  of  the  Probate 
Act,  1857. — In  the  goods  of  Hagger,  deceased^  540. — 
3  Sw.  k  Tr.  65;  32  L.  J.  P.  M.  k  A.  96;  9  Jur.  N.  S- 
386;  8  L.  T.  N.  S.  470. 

Citation  by  advertisement — Agent — Ihrm  qf  affidavit 
— New  rules  and  orders — IL  19. — ^When  apartyisdted 
by  advertisement,  and  has  no  agent  in  this  country, 
there  should  be  an  affidavit  that  he  has  no  attorney, 
agent,  or  correspondent  in  this  country. — Kenworthy  v. 
KenwoHky  and  Watson,  350.— 3  Sw.  &  Tr.  64;  32  L.  J. 
P.  M.  &  A.  107;  8  L.  T.  N.  a  470. 

Probate  in  solemn  form — Directions  for  trial — County 
court—ProbaU  Act,  1857,  s.  59 — Probate  Act,  1858,  s. 
10. — ^When  the  judge  of  Hbe  Court  of  probate  is  saitis- 
fied  that  the  county  court  has  jurisdiction  over  acanse, 
he  will  direct  it  to  be  tried  before  the  judgeof  aoounty 
court  having  jurisdiotipn,  and  will  also  direct  the 
papers  in  thiEit  cause  to  be  transmitted  to  the  county 
court  for  the  purposes  of  the  suit,  but  he  will  give  no 
directions  as  to  the  mode  in  which  the  cause  shall  be 
tried. 

It  will  be  left  for  the  judge  of  the  county  court  to 
decide  whether  the  case  shall  be  tried  before  him  with 
or  without  a  jury. — Norris,  v.  Allen,  32. — 2  Sw.  k  Tr. 
601;  32  L.  J.  P.  M.  &  A.  3;  7  L.  T.  N.  &  386. 

Mistake  in  citation — Interest  —  Costs.  —  Executors 
were  cited  to  bring  in  probate  by  a  person  described  in 
the  citation  as  **  one  of  the  lawhd  cousins  and  next  of 
kin  **  of  the  deceased.  Upon  being  ordered  to  propound 
his  interest,  he  filed  an  act  on. petition,  wherein  he  al- 
leged that  he  was  one  of  the  executors  and  residuary 
legatee  of  J.  R.,  deceased,  who  was  tlie  lawful  cousin 
german  of  the  testator,  and  one  of  his  next  of  kin,  and 
living  at  his  death.  The  Court  allowed  the  citation  to 
be  amended  by  the  insertion  of  the  correct  description 
of  the  plaintiff,  as  contained  in  the  act  on  petition, 
upon  his  paying  the  costs  incurred  by  the  other  side  in 
oonsequenoe  of  the  error,  with  the  exception  of  the  costs 
of  appearance. — Bidgway  v.  Abington  and  Another,  10. 
— 3  Sw.  &  Tr.  3. 

Affidavit — Title  or  addition — Widow  of  deceased. — 
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C.  F.  IL,  in  the  Oftth  for  execntriz,  desoribed  littself  as 
of,  Ae»,**Uie  Iswfnl  widow  and  reliot  of  the  deoeaeed,*' 
withoot  any  other  addition.  The  affldarit  was  rejected 
in  the  regirtry  as  contrary  to  the  praotioe,  on  thegronnd 
that  the  deponent  might  be  a  married  woman  Dotwith- 
wtanding  the  terms  of  the  addition. 

The  Oonrt,  ererroling  tiie  praetioe  in  the  rflgistzy, 
held  the  addition  to  be  flfoffloleiit,  and  directed  the  affi- 
darit  to  be  received. — In  the  goodi  cf  Jamet  Morgmn, 
deceased,  749.-32  L.  J.  P.  M.  &  A.  189. 

Is9ue$  tried  at  assizes — Compromise — Terms  <ifcom^ 
promise  embodied  in  an  order  of  Nisi  Prius — Agreement 
of  two  executors  to  renounce — Will  established — Pro- 
bste — Praetiee; — Wheve  tiie  issoes  raised  on  the  plead- 
ings w«re  tried  at  assises  holden  at  Y.,  and  at  the  trial 
terms  of  oompromiBe  were  agreed  npon  by  the  plain- 
tiff tnd  defendants  (and  by  their  joint  consent  em- 
bodied in  a  role  of  Nisi  Prios),  wherel^  it  was  agreed 
that  the  will  and  oodloil  of  the  deceased  shookl  be 
eetablicdied,  and  1?wo  of  Hie  defendants,  exeootx>rs 
named  therein,  should  renounce  probate  and  consent  to 
its  being  granted  to  the  plaintiffs,  the  four  other  ex- 
ecntors,  Sic, 

The  Court  refused  to  midce  the  rule  of  Nisi  Prius  a 
rule  of  the  Court  of  Probate,  there  being  no  precedent 
of  the  Court  ever  having  recognised  an  agieonent  of 
an  executor  to  renounce,  but  pronounced  for  the  will 
and  codicil,  and  granted  probate  thereof  to  Hke  plaintiffs 
(four  of  the  executors  ikBmedLy»—BdrgreavesMnd  Others 
Y.  Wood  and  Others,  31.— 2  Sw.  k.  Tr.  602. 

Onwat — WarMng-'^Time  to  enter  appearance, -^L 
ctfreat  entered  by  a  next  of  kin  haying  been  warned 
by  the  executors,  the  next  of  kin  applied  to  hare  the 
time  for  entering  an  appearance  extended  to  six  months 
in  order  that  a  communication  might  be  made  with 
imother  next  of  kin  who  was  in  Australia,  the  caveat 
purporting  to  have  been  entered  also  on  his  behalf. 
The  Court  rejected  the  motion. — In  the  goods  of  Cor- 
^oran,  deceased,  241. 

InvaUd  wUl — (Motion  of  parties  interested^-Ajffi- 

>dd^sit9^^Cimsent~^Praetiee. — On  the  death  of  A.  a 
paper  was  found  purporUng  to  be  his  will,  and  to  be 

^uly  executed.  The  next  of  kin  served  upon  the 
exBOntots  and  all  persons  interested  in  the  supposed 

AviU  a  citation  calling  on  them  to  establish  it.    No 

t^ppearance  was  entered  to  the  citation. 

Held,  that  where  all  the  parties  interested  in  a  testa- 
mentary paper  have  been  cited  to  propound  if  they 
should  think  fit,  and  have  not  appeared  to  do  so,  the 
Ooort  wUL  treat  suoh  paqper  as  invalid,  although  there 
may  not  be  before  it  satiafaotozy  evidence  of  the 
gxfwads  of  invalidify.    It  vould  seem  that  a  formal 

'Consent  of  the  partdee  intereeted  to  its  being  treated 
as  invalid  is  not  sufficient.— -ITorffm  v.  Thorp,  82  L.  J. 
P.  M.^  A.  174;  9  Jnr.  N.  S.  728. 

Interlineations  in  affidavit — Jtule  58  of  JVerc  Non» 
eontenH&us  Business  Mules,  —  The  administrator's 
oath  and  affidavit  for  CommiseionerB  of  Inland 
Revenue  were  prepared  in  England  and  eent  to  New 
Zealand  to  be  sworn  by  the  widow  of  a  deceased. 
When  th^  leadhed  New  Zealand,  she  had  gone  to 
reside  at  fiEobart  Town,  whence  they  were  returned  to 
Bngiandjduly  sworn,  but  in  them  were  interlineations 
whioh  had  been  inseorted  in  consequence  of  the  widow's 
change  of  residence,  and  against  which  the  judge 
before  whom  th^  were  sworn  had  not  set  his  initials. 
The  Court  under  Bnle  58  of  the  New  Bules  in  Non- 
jcontentious  business,  allowed  the  oath  and  affidavit  to 
foe  filed.  The  deponent  in  the  affidavit  was  described 
tas  "  the  lawful  widow  and  reliot  of  the  said  deceased." 

Held,  that  it  was  a  sufficient  description  of  her  as 
widow.  —  In  the  goods  of  King,  deceased,  171.«*—  2 
»w.  tc  Tr.  621;  82  L.  J.  P.  M.  &  A.  14;  7  L.  T.  Nv  S. 
d»4. 

Ihrm    of   affidavits    of  service  —  ybn^ppearanee, ' 
mffida/rit  of  aecvioe  of  a  dtation  should  id^i- 


tiiy  the  citation  served.  An  -affidaivit  of  Maioh  and 
non-appearanoe  should  state  when  the  soareh  was 
made,  and  if  two  persons  have  been  cited  and  neither 
has  appeared,  it  should  state  that  no  appearance  has 
heeaa.  entered  by  or  on  behalf  of  eithvr  of  tliem.— 
Sdren  t.  Ihnsen  and  Another,  8  Sw.  &Tr.  50;  82  li.  J. 
P.  M.  «c  A.  94. 

WiU —  Omission  in  probate  of  signature  of  a  legatee. 
— After  a  will  had  been  duly  executed  and  attested.  A., 
who  was  a  legatee  and  executor,  signed  the  will  to 
signify  his  acceptance  of  the  executorship.  The  Court 
refused  to  omit  A.'s  name  in  the  probate. — In  the  goods 
of  Ibrest,  deceased,  31  L.  J.  200. 

See  MoDB  of  Tbial. 

BBVOOATION:- . 

Two  wills— Probate  granted  of  both.— -The   Court 
granted  probate  of  two  wills,  the  latter  of  which  did 
not  appear  to  revoke  the  first — In  the  goods  of  Hannah 
Graham,  deceased,  638.-8  Sw.  &  Tr.  69;  82  ti.  J.  P.  M. 
&A.  113;  8  L.  T.  N.  S.  610. 

Will— Cutting— Dependent  relative  revoeatim— 
Probate, — ^Where  a  testator  cut  a  piece  out  of  his  will, 
which  had  deen  duly  executed,  containing  ttie  word 
''witnesses  "  and  the  names  of  the  atteetiBg  wIlDeBecs, 
giving  his  reason  at  the  time  for  having  eo  out  the 
same,  **  that  he  had  some  idea  of  altering  it,  and  having 
a  new  will  made;"  and  subsecpnntfy  on  the  wame  daj 
re-lastened  the  piece  he  had  so  out  cat,  paying  ^^  that 
his  will  would  do  lor  the  present,  floklthat  if  be  wanted 
another  will  made,  he  ooidd  do  it  j^fterwaads,"  muddied 
without  waking  another  will, 

The  Court,  on  motkni,  but  with  tiie  oonsant  of  the 
parties  intereeted  in  case  of  an  intestaoy,  granted  pro- 
bate of  the  wUl  to  the  executors  named  therein.— /» 
the  goods  of  Thomas  Eeles,  deceased,  on  motion,  81. — 
2  Sw.  A  Tr.  600;  ^2  L.  J.  P.  M.  &  A.  4;  7  L.  T.  N.  S. 
888. 

SUBBTIES:— 

Administration  with  will  annexed  to  attorneys  of  ex- 
eeutors — Attorneys  and  oureties  resident  in  SooiUntd, — 
Where  the 'executors  of  a  will,  who  took  the  whole  of 
the  testator's  property,  were  resident  ahfroad,  and  had 
appointed  attorneys  resident  in  Scotland,  to  take  out 
administration  wiui  the  wUl  annexed  for  their  xiae  and 
benefit,  who  were  imable  to  procure  sureties  to  the  bond 
resident  in  England,  the  Ccmrt,  under  the  peouliar  dr- 
oumstances,  accepted  sureties  resident  in  Sootiiand. — 
In  the  goods  of  WxOiam  SalHngall,  deoeaoed,  591.— 
32  L.  J.  P.  H.  &  A.  188. 

DIVOBOS. 

ALIMONY.— 

Pendente  lite — M  answer  filed  by  wife, — Where  a 
husband  has  filed  a  petition  ohwging  his  wife  with  adul- 
tety,  and  the  wife  has  filod  no  answer  to  it,  bnthas 
filed  a  petition  of  alimony  jp^iulmi^  Htc,  the  Conct  will 
still  assume  that  she  is  innocent  of  the  dhargeol  adul- 
tery, and  allot  her  alimony  aoooTding  to  the  ozdinaiy 
rule,—SmUh  v.  JSmith  and  TremeoMm^  257.-82  L.  J. 
P.  M.  &  A.  91. 


JMmony  pendente  lite — Wife  of  a  ^ 
order  for  payment — Qmeurrenoe  of  wife  proved  by 
Hffidaoit.'-'A  wife  who  has  been  oonvioted  of  felony, 
is  entitled  to  an  order  for  payment  of  o^dnwBjpemdonfr 
lite  whibt  she  is  in  prison  undergoing  her  eentanoe. 

The  Courtdeolined  to  yaiy  the  order  lor  payment  of 
alimony  by  making  it  payable  to  her  solioitgr,  witliont 
ttie  wife's  assent  tt^ceiMedby  affidavit.— jK«%t«  JE«2fy 
958. 

Doeroe  ^  HeokeiaeHoal  Omrt^Pefmanont  sOimsamf 
--Jmisdiotion,^TbiB  court  has  juriadiotion  to  enter- 
tain an  iyplioatien  for  inoream  ox  lednctien  of  panna- 
nent  alimony,  deoseed  by  an  Boolesiaatinal  Court  of 
oompotent  jurisdiotion  4)efaKe  the  Diirene  Aot  ^eanw 
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Into  operation.— J7ar«uir  y.  Harwutr,  7JM).— 82  L.  J.  P. 
M.  &  A.  118;  8  L.  T.  N.  S.  291. 

Alimony  pendente  lite—J^^rMj  q^  order-^Pofmentto 
w\fe*$  ordtr,—Y^here  Alimoaj  pendente  liU  ia  made 
pajable  to  the  wife,  the  husband  is  not  bound  to  pay 
it  to  a  person  named  in  a  written  anthority  ngned  by 
the  wife.— Parr V. Parr  ajki  IFAiftf,  257.-82  L.  J.  P.M. 
8c  A.  90. 

Voluntary  allowance  to  husband  hy  hU  parens, — 
A  yolnntary  annual  allowance  made  to  a  husband  by 
one  of  his  parents,  is  not  an  income  upon  whieh  ali- 
mony can  be  allotted. — Baviland  v.  JIavUand,  660.— 
3  Sw.  &  Tr.  114;  32  L.  J.  P.  M.  &  A.  66,  67, 144;  7 
I#.  T.  N.  S.  767. 

Alimony-^FurtkeramdfuUer  answer — Hmsband^spro- 
perty  mortgaged— Partimilars  iff  mortgagO'^-^Property 
prodwnng  no  income — Payments  to  n^  einoe  service 
of  citatum — AdttUery  of  n^e.-^Wiere  the  answer  to  a 
petition  for  alimony  alleges  that  piopert,/  of  which  the 
iLiisband  is  owner  is  mortgaged,  it  should  state  the 
date  of  the  mortgage  and  the  name  of  the  mortgagee, 
as  well  as  the  amount  of  the  mortgage  debt 

All  the  Taluable  prqserty  of  the  husband  will  be 
taken  into  aooount  in  allotting  alimony,  although,  he 
may  deriye  no  income  from  it  Therefore  the  value  of 
ahMes  in  a  joint-stook  oooo^Muiy,  although  no  dividend 
is  payable  on  them,  and  the  annual  valneof  the  houses 
oooupied  by  the  husband  or  l^  others  rent  free,  should 
be  stated  in  the  answer.  Payments  made  by  the 
husband  to  the  wife  aiaoe  the  aervioe  of  the  citation, 
will  be  deducted  from  aHmmiy  pendente  lite. 

The  adultery  of  the  wife  is  no  ground  for  allotting 
less  than  the  usual  amount  of  alimony  pendente  Ute, 
and  the  averment  of  such  adulteiy  in  the  answer  is 
irrelevant. —  Crampton  v.  Crampton  and  Armstrong, 
32  L.  J.  P.  M.  &  A.  142. 

Alimony — Refusal  to  aUot  where  husband's  property  is 
emaU. — ^Where  the  husband  had  no  income  and  his 
only  property  was  a  legacy  of  £500,  not  payable  unlil 
eleven  months  after  the  application  for  alimony,  the 
Oonrt  refused  to  allot  alimony  pendente  lite, — Brown  v. 
Brown  and  Simpson,  82  L.  J.  P.  M.  &  A.  144. 

Permanent  alimony  —  Husband^s  income.  —  In  the 
absence  of  proof  tiiat  tb»  husband's  income  has 
altered  since  the  i^plieation  for  alimony  pendente 
lite,  permanent  alimony  wiU  be  allotted  upon  that 
which  appeared  then  to  be  his  income,  although  the 
wife  may  since  have  discovered  that  his  income  at 
tiiattiae  was  gresAot.^'Cheenwood  y.  Qreonweod,  32 
L.J.P.M.  &A.  186. 

AUmewy — Husband  a  bemkrupt-^Order  ef  dieeharge 
— Attaohment^Sequestrati»n^2i  f  25  Viet,  u  184, 
#«.  149,  161,  f  165.— A  bankmpt  who  has  obtaiaed  an 
ester  of  diaobai^  imder  the  Baaikniptoy  Act,  1961,  is 
thereby  protected  from  any  proceeding  to  enfnce  the 
payment  of  alimony  for  the  non-payment  «f  which 
he  has  been  attached  before  the  order  of  discharge. 
A  sequestration  against  his  estate  for  such  alimony 
therefore  will  not  be  granted. — IHckens  r.  Dickens, 
2Sw.&Tr.  646;  81  L.  J.  P.  M.&A.  188;  7L.T.N.  S. 
395. 

jytENDMENT:— 

Petmen  for  dissolution -^  Allegata  et  Probata  — 
Practice. — ^The  Ck>urt  can  only  make  a  decree  seoundum 
allegata  et  frobata.  Where,  therefore,  the  adultery 
proved  at  the  hearing  was  not  distinctly  charged  in 
the  petitkm,  the  Court,  after  taking  time  to  consider, 
allowed  the  petition  to  be  amended,  by  inserting  a 
distinet  dhaige  of  adultery  to  meet  the  evidence  given; 
and  as  neither  of  the  respondents  had  appeared,  with- 
out any  re-eerviceof  the  petition. 

If  «wh  amendment  had  been  aUawed  and  made  at 
once,  the  original  petition  being  in  oonrt,  the  decree 
nisi  might  have  been  thereupon  made,  but  as  leave 
«nly  to  amend  was  given,  the  decrae  nisi  dated  only 


from  a  anbeeqaent  day  on  whieh  oonmel  mei««d  for 
it— ^eiMtfr  V.  itm^jffr  aik{  J7«yJk«Mi,  11 1.— <«8*L<  J.  P.  M. 
Ic  A.  6;  7  L.  T.  N.  a  8M. 

Practice — Amendment  ef  petition — Pe^nsertion  of 
charge  agatnst  corespondent  —  Damages  —  Costs.  — 
Upon  the  trial  of  a  petition  by  a  hiftband  for  dissolu- 
tion, the  Court  allowed  the  petition  to  be  amended  at 
the  close  of  the  petitioner's  case,  by  strUdair  •'Qt  tito 
name  of  the  eo-respondent,  who  had  appeared  hat  had 
not  answered,  and  inserting  a  charge  of  aduHsvy  be- 
tween the  reqEKmdent  and  a  person  unknown.  The 
jury  retnmed  a  verdict  for  the  respondeat,  but  the 
Court  afterwavds  made  absolute  a  rule  for  a  new  trial 
on  the  ground  that  one  ef  the  witnesses  had  made  a 
mistaVe  in  her  evidenee.  An  application  by  the  peti- 
tioner to  amend  the  petition  by  re-inserting  tibe  name  of 
the  oo-reqioadent  was  granted  upon  peymeat  of  oeste. 
The  claim  for  damages  having  been  withdsawn  by  the 
petitioner  betee  the  evidence  had  been  given  in  support 
of  the  petition,  the  Court  refused  to  aUow  it  to  be  re- 
inserted.— Jago  V.  Jago  and  Qraham,  86,  192,  651. — 
3  Sw.  k  Tr.  108;  82  L.  J.  P.  M.  Ic  A.  10,  46,  49;  8  Jar. 
N.  a  1081;  7  L.  T.  N.  S.  646. 

Amendment  of  petition — Trial  before  a  jury — Prac- 
tice.— In  a  suit  for  dissolution,  on  the  ground  of 
adulteiy  ooni^ed  with  cruelty,  the  respondent  having 
filed  an  answer  denying  the  charges,  but  not  being 
represented  by  counsel  at  the  hearing,  the  Court 
granted  leave  to  amend  the  petition  at  t^  dose  of  the 
petitioner's  case  by  alteiing  the  dales  of  the  cbaaeges 
of  cruelty. — Bwsymd  v.  Dunyard,  990. — 82  L.  J.  P.  M. 
tc  A.  176. 

Amendment  of  petition — No  appearance — Pra^rtice. — 
Where  tiie  respondent  and  co-m^xmcbent  did  not  ap- 
pear, the  Court  refused  to  allow  the  petition  to  be 
amended  at  the  hearing  by  adding  to  the  averment  of 
adultery  with  the  eo-respondent  an  averment  of 
adulteiy  with  scnne  person  unknown  witiieut  re»8<nrvice 
of  the  petition.— iraUa<;0  v.  Wallace,  Ovtter,  nnd 
Macnamara,  112. — 82  L.  J.  P.  M.  &  A.  47;  9  Jur.  K.  a 
184;  8L.T.N.  a  1082. 

Amendment  of  petition — Adultery  not  specifically 
charged — Practice. — A  petition  for  dissolution  alleged 
that  the  respondent  and  the  co-respondent  had  been 
« living  and  cohabiting  together,*'  but  contained  no 
spedfio  diarge  of  aduiteary.  Neither  the  respondent 
nor  the  oo-ieepondent  appeared.  The  Court  held  that 
the  allegation  was  insufficient,  and  refused  leave  to 
amend  at  the  hossrixkg.—l'brman  v.  Ibrmam  and  Doris, 
401.— 88  L.  J.  P.H.  <c  A.  90. 

Practice  —  Amendment  ^  petition — J^o-eer^nce. — 
Where  a  petition  for  dissolution  of  marriage  has  been 
served  in  whidi  a  mistake  is  made  in  the  Christian 
name  of  the  penon  wKh  whom  Ihe  respondent  is  al- 
leged to  have  committed  adultery,  the  Court  will 
allow  it  to  be  amended,  but  it  must  be  reHserved. — 
Love  V.  Love,  82  L.  J.  P.  M.  &  A.  134. 

See  Pleading. 
CONDONATION. — See  Judicial  Sbpabatiox. 

CONNIVANCTS:— 

In  order  to  establish  oennivaaoe,  it  nesK  net  be 
proved  that  the  husband  was  an  aooessoiy  before 
the  iaet,  and  that  he  took  aetive  nte«em:es  to  bring 
about  the  result  of  adulteiy,  but  it  must  vppesa  that 
he  was  cogniaaat  that  such  a  result  would  follow  from 
transactions  of  whieh  he  approved,  and  to  which  he 
consented. — Olonnie  v.  Olonme  mtd  Bowles,  29.  •»  8 
Sw.  &  Tr.  109;  32  L.  J.  P.  M.  &  A.  17;  8  Jur.  N.  a 
1158;  7  L.  T.  N.  a  696. 

Bargaim  to  withdraw  petition  in  consideration  qf  pay- 
ment qf  money  to  petitioner. — ^A  hnsband  ^who  with- 
draws a  petition  lor  dissolution  inoonsideration  of  a 
pagment  of  mon^,  or  of  a-promise  for  the  payiMnt  of 
money  by  the  oe-respondent,  without  retamiqg.to  oo- 
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habitatdon  with  his  wife,  or  making  any  provision  for 
her  reputable  maintenance,  or  stipulating  for  her  future 
good  conduct,  is  guilty  of  oonniyance,  and  cannot  ob- 
tain a  dissolution  on  tiie  ground  of  her  subsequent 
adultery  with  the  same  co-respondent. — Glpps  v.  (Hpps 
and  Hume,  402,  1068.— 3  Sw.  &  Tr.  116;  32  L.  J.  P.M. 
&  A.  78;  9  Jur.  N.  S.  233;  7  L.  T.  N.  B.  861. 

CRUELTY:— 

Pleading — Etidenee. — ^A  respondent  who  has  tra- 
versed a  d^arge  of  cruelty,  without  pleading  prov<7ca- 
tion  or  a  counter  charge  of  cruelty,  is  not  at  liberty  to 
give  evidence  of  the  general  conduct  of  the  petitioner, 
but  must  confine  his  evidence  to  the  specific  acts  on 
which  the  petitioner  relies  in  support  of  her  charge. 
If  the  petitioner  is  cross-examined  as  to  her  general 
conduct,  or  as  to  transactions  other  than  those  on 
which  her  charge  is  founded,  her  answers  as  to  such 
conduct  and  sudi  transactions  cannot  be  contradicted. 
—Baker  v.  Baker,  502.— 32  L.  J.  P.  M.  &  A.  145. 

See  Judicial  Sepakation;  Pleading. 

CUSTODY  OP  CHILDEEN.— 

Judicial  $eparation — Adultery — Custody  of  child — 
Evidence — Permanent  alimony — Practice, — ^The  Court 
will  not  receive  evidence  on  the  question  of  the  cus- 
tody of  children  on  the  hearing  of  the  principal  peti- 
tion. 

An  application  for  the  custody  of^a  child,  where 
it  is  intended  to  produce  evidence  not  admissible  at 
the  hearing  of  the  cause,  and  an  application  for  per- 
manent alimony,  should  be  made  on  motion  on  a 
motion  day. — Wallace,  v.  Wallace,  30. — 32  L.  J.  P.  M. 
&  A.  34. 

Judicial  separati&n  for  hmband^s  mitconduet — CW- 
tody  of  an  idiot  child — Jurisdiction  of  Court, — Where 
a  wife  had  obtained  a  decree  for  judicial  separation  for 
the  husband's  misconduct,  the  Court  refused  to  give 
her  the  custody  of  one  of  the  children  of  the  marriage 
who  was  an  idiot,  and  of  the  age  of  twelve  years,  on 
the  ground  that  it  would  only  deprive  the  father  of 
the  custody  of  his  child  iu  favour  of  the  innocent 
wife  when  it  was  for  her  solace  tbat  she  should  have 
such  custody. — Cook  v.  Cook,  589,  957. — 3  Sw.  &  Tr. 
126;  32  L.  J.  P.  M.  &  A.  81,  154;  9  Jur.  N.  S.  309, 754; 
8  L.  T.  N.  a  26,  644. 

JuriMdietion  to  order  aceeu  merely — 20  ^21  Vict, 
e,  85,  s,  35.  The  Court  has  jurisdiction,  pendente  lite, 
to  order  that  one  of  the  parties  to  the  suit  shall  have 
access  merely  to  the  children  of  the  marriage. — 
Thompson  v.  Thompson  and  SturvrfeUi,  81  L.  J.  213. 

Dissolution  of  marriage — Practice —  Order  to  pay 
damages  into  Qmrt^20  S^  21  Vict,  c,  85,  s,  38.  The 
Court  has  no  power  to  order  a  oo-respondent  to  pay 
into  court  the  amount  of  the  damages  assessed  against 
him.  —  Ihrster  v.  Ihrster  and  Bcrridge,  32  L.  J. 
P.  A.  mA.  133* 

DAMAGES:— 

Dissolution  of  marriage — Order  as  to  application  of 
damages— 20  4*  21  llct,  c,  85,  s,  33.— In  a  suit  by  a 
husband  for  dissolution  of  marriage,  a  jury  assessed 
the  damages  against  the  oo-respondent  at  £1,000,  and 
the  co-respondent  was  condemned  in  costs.  The  Court 
ordered  the  damages  to  be  paid  to  the  petitioner  in 
trust  to  pay  thereout  such  costs  as  should  not  be  re- 
covered against  the  co-respondent,  and  as  to  the  residue 
in  trust  for  the  children  of  the  marriage  in  equal 
shares,  to  be  paid  to  them  on  attaining  twenty-one. — 
Spedding  v.  Spedding  4  Landor,  32  L.  J.  31. 

DiSSBRTION:— 

A  respondent  charged  with  desertion  traversed  the 
charge.  On  his  examination  he  admitted  that  he  had 
insisted  that  his  wife  should  leave  his  house,  but  said 
that  he  did  so  for  good  cause,  which  he  stated. 

Held,  that  he  was  guilty  of  desertion. — Baker  v. 
Baker,  502.— 32  L.  J.  P.  M.  k  A.  145. 


EVIDENCR— See  Cruelty. 

Communication  between  attorney  and  client. 

In  a  suit  by  a  wife  for  judicial  separation,  on  tlie 
ground  of  cruelty,  the  wife  was  asked  in  cross-examina- 
tion whether  she  had  not  orig^inally  instructed  her 
attorney  to  institute  a  suit  for  restitution  of  conjugal 
rights.  The  question  was  objected  to,  and  the  objec- 
tion was  overruled. — Maccann  v.  Maecann,  112. — 3  8w. 
&  Tr.  142;  32  L.  J.  P.  M.  &  A.  29;  8  L.  T.  N.  S. 
175. 

Judicial  separation — Proof  of  marriage  in  Notfolk 
Island, — A  marriage  in  Norfolk  Island  in  1842,  when 
Norfolk  Island  was  a  penal  settlement,  held  to  be 
sufficiently  proved  by  the  evidence  of  a  person  who 
was  present,  that  it  was  celebrated  by  a  clergyman  of 
the  Church  of  England,  according  to  the  rites  and 
ceremonies  of  that  church. — The  Qfuntess  of  Limerick 
V.  The  Earl  of  Limerick,  508. 

Dissolution — Evidcfice — Inadmissibility  of  e^fidence 
for  the  purpose  of  contradicting  tite  statement  of  a 
witness  in  examination  in  chief  by  the  party  who  ka* 
called  tke  witness— 17  4'  18  Vict,  c,  125,  $,  28.— A 
witness  called  by  a  petitioner  to  support  the  charge  of 
adultery  swore  that  she  had  never  seen,  or  stated  that 
she  had  seen,  any  act  of  familiarity  or  impropriety 
between  the  respondent  and  the  co-respondent.  Counsel 
for  the  petitioner  then  tendered  evidence  that  she  had 
stated  to  the  petitioner's  attorney  that  she  had  seen 
acts  of  familiarity  and  impropriety. 

Held,  that  it  was  inadmissible. — Ryberg  t.  Byberg 
and  SmUk,  502.— 82  L.  J.  P.  M.  &  A.  121. 

Statements  of  patient  to  medical  man, — Statements 
in  writing  by  a  patient  to  a  medical  man,  describing  the 
symptoms  of  the  illness  upon  which  the  medical  man 
has  advised  the  patient,  are  not  admissible  in  evidencr. 
—  Witt  V.  Witt  and  Klindworth,  154.— 3  Sw.  ft  Tr.  14S ; 
8  L.  T.  N.  S.  175. 

JUDICIAL  SEPARATION:— 

Cruelty — Alimony, — ^The  Court  has  no  power  to  bqh- 
pend  a  decree  of  judicial  separation,  on  the  ground  of 
a  wife's  cruelty,  until  the  husband  has  made  a  provi- 
sion for  the  wife. — Dart  v.  Dart,  551. — 32  L.  J.  P.  M. 
&A.  125;  9  Jnr.  N.  S.  474. 

Condonation  of  cruelty, — Cooke  v  Cooke,  957. 

Adultery — Cruelty — Pleading. ^Cmeltjia  no  saumtr 
to  a  suit  for  judicial  separation  on  the  ground  of 
adultery. 

Quaere,  whether  a  respondent  in  a  suit  for  judicial 
separation  on  the  ground  of  adultery,  is  at  liberty  to 
introduce  a  charge  of  cruelty  into  the  answer,  and  to 
pray  for  a  judicial  separation;  and  to  give  evidenoe  in 
support  of  that  charge,  in  the  event  of  the  petitiontr's 
failure  to  establish  the  charge  of  adultery. — IWUi 
2WAa/,31L.J.214. 

See  Custody  op  Childben. 

NEW  TRIAL:— 

Verdict  finding  cruelty  and  adultery — Bule  for 
trial  refused,  —  Qutere,  if  several  distinct  iasnea  are 
found  in  favour  of  the  petitioner,  and  the  Court,  on 
motion  for  new  trial,  is  of  opinion  that  the  verdict 
ought  not  to  be  disturbed  on  some  issues,  but  was  in- 
correct on  others,  should  it  grant  a  new  trial  as  to  the 
latter  only? 

And,  if  so,  might  not  the  petitioner  elect  to  abandoc 
so  much  of  her  petition,  and  ask  for  such  relief  as  she 
would  be  entitled  to  at  the  hands  of  the  Court  on  the 
issues  found  in  her  favour? — Cartlidge  v.  OurtUdft, 
750.— 32  L.  J.  P.  M.  k,  A.  126;  9  Jur.  N.  S.  553;  S 
L.  T.  N.  S.  334. 

Affidavits  in  answer — Practice, — ^Where  a  rule 
has  been  'granted  for  a  new  trial  upon  affidavitB^ 
affidavits    in   answer  have  been  filed    by  tiie 
showing  cause,  the  party  who  has  obtained  ^b» 
not  at  liberty  to  file  further  affidavits  without 
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the  Ck>urt — Nie?u)lton  y.  Nicholson  and  Hatcliffe,  686. — 
S2  L.  J.  P.  M.  &  A.  127,  135; 

See  Pbaotice. 

NULLITY  OP  MARMAGE:— 

Marriage  of  a  divorced  ftife  within  the  time  limited 
Jor  appeal— 20  ^  21  Vict,  o.  86,  m.  66,  67.— 
After  a  decree  of  dissolution  has  been  pronounced,  the 
persons  whose  marriage  has  been  dissolved  cannot  con- 
tract a  second  marriage  until  the  time  limited  for  an 
appeal  against  the  decree  shall  have  expired  without 
any  appeal  being  presented,  or  until  such  appeal  shall 
have  been  dismissed,  or  until  in  the  result  of  such 
appeal  the  marriage  shall  be  declared  to  be  dissolved. 

A  second  marriage  contracted  by  a  person  whose  first 
marriage  has  been'  dissolved,  before  the  time  limited 
for  an  appeal  against  the  decree  of  dissolution  had  ex-, 
pired,  was  pronounced  null  and  void. — Chichester  v. 
Mure  (faUely  called  Chicherter),  686,  990. — 32  L.  J. 
P.  M.  8c  A.  120,  146;  9  Jur.  N.  S.  779;  8  L.  T.  N.  S. 
676. 

Impotence — Appointment  of  inspectors — Mode  of  trial. 
— ^When  a  question  of  impotence  is  raised  in  a  suit,  the 
appointment  of  two  medical  inspectors  rests  with  the 
Court;  but  it  will  allow  the  parties  to  select  them,  and 
should  they  not  agree,  each  wiU  be  allowed  to  nominate 
one. 

The  respondent,  in  answer  to  a  suit  for  restitution  of 
conjugal  rights,  pleaded  the  impotency  of  the  petitioner. 
The  Court,  upon  the  application  of  the  petitioner, 
ordered  the  cause  to  be  tried  by  a  jury,  notwithstanding 
the  respondent's  objection  to  that  mode  of  trial — 
O v.  a ,  82  L.  J.  P.  M.&A.  12. 

Medical  inspectors. — ^Where,  in  answer  to  a  suit 
hj  a  husband  for  restitution  of  conjugal  rights,  the 
'  wife  pleads  the  impotence  of  the  husband,  the  Court 
will,  upon  the  application  of  the  respondent,  appoint 
medical  inspectors  to  examine  her.  It  is  convenient 
that  the  same  medical  inspectors  should  examine  both 
parties.— (7 ▼.  O ,  32  L.  J.  P.  M.  &  A.  31. 

Impotence  of  man — Temporary  incapacity — Duration 
of  cohabitation — Medical  report  as  to  the  state  of  woman 
— Monition  to  retnm  to  cohabitation, — Incapacity  to 
consummate  a  marriage  is  no  ground  for  a  degree  of 
nullity,  unless  the  incapacity  be  permanent.  If  there 
is  a  possibility  that  its  cause  may  be  cured,  the  Court 
will  not  pronounce  a  sentence  of  nullity,  although  such 
cure  may  be  highly  improbable. 

Quare,  whether  in  a  case  in  which  there  is  incurable 
impotence,  a  decree  of  nullity  wiU  be  pronounced  where 
'  there  has  been  only  oohabit^on  for  three  months. 

SemblCf  that  in  a  suit  by  the  woman  for  nullity  of 
mainage  on  the  ground  of  impotence,  there  must  be  a 
report  by  sworn  medical  inspectors  as  to  the  state  of 
the  woman. 

Semble,  also,  that  when  the  Court  rejects  a  petition 
of  nullity,  it  will  not  decree  a  monition  that  the  peti- 
tioner do  return  to  cohabitation,  unless  such  process  is 
prayed  by  the  respondent. — Stagy  (falsely  called)  Edge- 
eombe  v.  Udgecombe^  32  L.  J.  P.  M.  &  A.  153;  9  Jur. 
N.S.  698;  8  L.  T.  N.  S.  643. 

Evidence  on  affidavit — Appointment  of  inspectors. 
— In  a  suit  of  nullity  of  marriage  on  the  ground  of 
physical  incapacity  each  party  hais  a  right  to  nomi- 
nate two  medical  inspectors  to  examine  him  or  her. 
It  is  not  necessary  that  both  parties  should  be  examined 
by  the  same  inspectors. 

In  a  suit  of  nullity  by  a  woman,  the  Court,  with  the 
consent  of  the  respondent,  allowed  the  petitioner's  evi- 

flence  to  be  given  on  affidavit. — B ,  falsely  called 

C y  V.  C ,  32  L.  J.  P.  M.  &  A.  136. 

See  Pbactice. 

PLEADING:- 

Pleading — Practice — Dilatory  plea  by  respondent  who 
■  kas  appeared  absolutely — Pica  to  jurisdiction. — ^A  re- 
t.  tpondent  in  a  suit  for  dissolution  of  marriage  who  has 


appeared  absolutely  cannot  plead  a  dilatory  plea — e,g., 
that  by  reason  of  the  domicU  of  the  parties  the  Court 
has  no  jurisdiction;  nor  can  he  raise  such  objection  by 
act  on  petition.  Semble,  however,  that  at  the  hearing 
he  may,  notwithstanding,  object  to  the  jurisdiotion. 

If  a  respondent  intends  to  plead  a  dilatory  plea  he 
should  appear  by  person  and  under  protest — Ibrster  v. 
lin'ster  and  Berridge,  3  Sw.  &  Tr.  144,  161,  168;  81 
L.  J.  P.  M.  &  A.  186;  9  L.  T.  N.  8.  147,  148,  160. 

Pleading — Practice — Averment  that  petitioner  •*  is 
informed  and  believes  *'  that  the  respondent  has  cam- 
mUted  adultery — Leave  to  amend — Re-service  of  peti- 
tion.— When  adultery  is  the  ground  of  a  petition  it 
should  be  distinctly  alleged.  It  is  not  sufficient  to  al- 
lege that  the  petitioner  ''is  informed  and  believes" 
that  the  respondent  has  committed  adultery.  When 
leave  to  amend  such  a  petition  is  granted,  if  there  is 
no  appearance  it  must  be  reserved. — Spilsbury  v.  Spils- 
bury,  32  L.  J.  P.  M.  &  A.  126. 

Pleading — Cruelty — Amending  petition — Particu- 
lars.'^K  petition  for  judicial  separation  on  the  ground 
of  cruelty  should  specify  all  the  acts  of  the  respondent 
intended  to  be  redied  on  as  constituting  cruelty.  A 
general  allegation  that  during  a  specified  time  the 
respondent  **  committed  divers  acts  of  cruelty  "  is  bad, 
and  is  ground  for  an  order  that  the  petition  be  amended 
by  specifying  such  acts,  but  not  for  an  order  that  par- 
ticulars of  the  acts  of  cruelty  be  given. — Goldney  v. 
Goldney,  32  L.  J.  P.  M.  &  A.  13. 

Amendment  of  answer — Plea  alleging  condonation  of 
part  of  adultery. — To  a  petition  alle£^g  adultery  on 
divers  occasions  in  September  and  October,  1862,  the 
respondent  pleaded  a  denial  of  the  adultery,  and,  fur- 
ther, that  if  she  had  committed  adultery  as  alleged, 
the  petitioner  condoned  it  up  to  the  29th  of  September, 
1862.  The  Court  refused  to  order  the  latter  plea  to  bs 
struck  out  upon  motion. — Windham  v.  Windham  and 
Guiglini,  32  L.  J.  P.  M.  &  A.  89;  9  Jur.  N.  S.  82. 

See  Cbuelty;  Judicial  Separation  ;   Pbactice  ; 

RB8TITUTI0N  OF  COKJUGAL  BiGHTS. 

PRACTICE:— 

See  Alimony;  AMEimHBKT;  Costs ;  Custody  ov 
Children;  Judicial  Separation;  Cruelty;  New 
Trial;  Kullity  of  Marriage;  Settlements. 

Amendment  of  petition — Citation  by  advertisement. 
— In  a  suit  by  a  husband  for  dissolution,  the  petitioner 
had  obtained  the  leave  of  the  Court  to  proceed  without 
a  co-respondent,  and  without  personal  service  upon  the 
respondent,  who  had  been  cited  by  advertasement.  The 
petitioner  was  afterwards  allowed  to  amend  Ms  petition, 
by  inserting  fresh  charges  of  adultery,  without  citing 
the  respondent  again. — Smith  v.  Smith  and  Goodwin, 
989. 

Attachment  for  nonrpayment  of  alimony  and  costs. — 
Service  of  an  order  for  the  payment  of  alimony  by 
giving  a  copy  to  the  party  served,  and  showing  him  an 
office  copy  of  the  original  order,  is  sufficient.  Service 
of  an  order  for  the  payment  of  costs  is  insufficient, 
unless  the  original  order  is  produced. — Parr  v.  Parr 
and  WhUe,  660.— 32  L.  J.  P.  M.  &  A.  90,  91. 

Dissolution  of  marriage — Dismissal  of  petition  on 
corespondents  application. — ^In  a  suit  for  dissolution 
by  a  husband,  who  also  claimed  damages  from  the  co- 
respondent, the  respondent  did  not  appear,  and  the  co- 
respondent pleaded  a  denial  of  the  charge  and  other 
pleas.  When  the  issues  came  on  for  trial  before  the 
Court  and  a  jury,  no  evidence  was  tendered  on  behalf 
of  the  petitioner,  and  the  jury  found  that  the  co-re- 
spondent had  not  committed  adultery  with  the  respon- 
dent. After  the  expiration  of  the  time  for  an  applica- 
tion for  a  new  trial,  the  Court,  at  the  instance  of  the 
co-respondent,  dismissed  the  petitiflp,  and  condenmed 
the  petitioner  in  costs. — Potts  r.  PsU$  and  Lord  Mate- 
man,  192.— 32  L.  J.  P.  M.  &  A.  9%. 

The  respondent's  oousael  is  nq^  ^  liberty  to  abstain 
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txQim  oomment  upon  the  eyidenoe  prodaoed  in  support 
of'  the  petitl<»i  in  opening^  the  respondent's  case,  and 
ta  zeserre  his  oomments  for  his  sammin|^ap«  The 
proper  oonrse  is  to  oonfine  his  somming-ap  to  the  eyi- 
denoe for  the  respondent. 

If  the  oo-respondent*s  counsel  does  not  intend  to  call 
eridenGe^  he  must  address  the  Court  after  the  respon- 
dent's counsel  has  opened  his  case,  and  before  the  ex- 
amination of  the  respondent's  witnesses. 

If  the  co-respondent's  counsel  puts  questions  to  any 
of  the  respondent's  witnesses,  he  adopts  that  witness  as 
his  own. — Glennic  v.  Glcnnie  and  Bowles^  28. — 3  Sw. 

6  Tr.  109;  32  L.  J.  P.  M.  &  A.  17;  8  Jur.  N.  S.  1158; 

7  L.  T.  N.  S.  696. 

Nonrpayment  of  costs  hy  petitioner — Suspend itiff  J ud^- 
ment. — ^The  petitioner  in  a  suit  for  nullity  of  marriage 
having  failed  to  comply  with  the  order  of  the  Court  for 
the  payment  of  the  respondent's  costs,  the  Court  sus- 
pended judgment  until  the  order  had  been  complied 
wiUi,  or  the  petitioner  had  satisfactorily  explained  his 
non-compliance  with  the  order. — CJuchetter  v.  Mure 
ifaUely  called  Chiolicster),  686,  990.— 32  L.  J.  P.  M*  & 
A.  16i,  146;  9  Jur.  N.  S.  779;  8  L.  T.  N.  S.  676. 

Particulars  —  Charge  of  adultery —  Practice, — ^The 
Oourt  ordered  particulars  to  be  given  of  a  charge  of 
adultery  on  divers  occasions  between  the  Ist  of  Janu- 
ary, 1862,  and  the  dOth  of  October,  1862,  at  divers 
places  in  Bristol  and  the  neighbourhood  unknown  to 
the  petitioner,  on  an  affidavit  that  the  petitioner  was 
nnaUe  to  give  particulars. 

It  is  the  practice  to  ask  for  an  order  paztionlare  by 
summons  before  the  judge  in  chambers,  and  not  by 
motion  in  open  court. 

Where  such  an  order  is  obtained  upon  moUon  in 
OQort  the  extra  costs  incurred  by  prooeeding  by  motion 
instead  of  by  sommons  will  not  be  allowed. — Bigfs  v. 
Hisgt  and  Hopkins,  154.--d2  L.  J.  P.  M.  &  A.  64. 

Pleading — Striking  out  plea — Demurrer  —  Plea  of 
adultery  in  answer  t<f  a  cJiarge  of  cruelty. — ^The  Court 
refused  on  motion  to  order  a  plea  of  adulteiy,  in  an- 
swer to  a  suit  for  a  judicial  separation  on  the  ground 
of  cruelty,  to  be  sthiok  out,  but  allowed  the  petitioner 
to  demur  to  the  phML—Hall  v.  Ball,  810.— 32  L.  J. 
P.  M.&A.  117. 

Dismissal  of  petition — Notice  of  abandonment  of  suit 
— Rule  nisi — Where  the  cause  had  been  set  down  for 
trial  on  the  motion  of  the  respondent,  whose  solicitor 
had  received  a  note  from  the  petitioner's  solicitor  that 
the  x>etitioner  did  not  intend  to  proceed  further  in  the 
soit,  the  Court  refused  to  dismiss  the  petition  on  the 
moUon  of  the  respondent,  without  the  consent,  by  coun- 
sel of  the  petitioner,  but  granted  a  rule  nisi  for  the 
petitioner  to  show  cause  why  the  petition  should  not 
be  dismissed.— iSfMarf  v.  Stuart,  468.-32  L.  J.  P.  M. 
&  A.  UOj  8  Jur.  N.  S.  703;  7  L.  T.  N.  S.  757. 

^ew  trial — Leave  to  answer — Costs, — ^After  a  rule 
for  a  new  trial  had  been  made  absolute,  appplioation 
was  made  on  behalf  of  the  co-respondent^  who  had  ap- 
peared buti  had  not  answered,  for  leave  to  file  an 
answer.  The  application  was  rejected,  and  b»  a  similar 
appUoation  previous  to  the  first  trial  had  been  made 
and  rejected,  it  was  rejected  with  costs. — Jago  v.  Jago 
and  Orabam,  661,  86,  192.— 2  Sw.  k  Tr.  103;  82  L.  J. 
P.  M.  &  A.  10,  48, 49;  8  Jur.  N.  S.  1081;  7  L.  T.  N.  S. 
645. 

Order  to  prove  petition  by  qfidant. — When  an 
ocder  is  granted  for  the  proof  of  a  petition  by  aflSidavit, 
it  is  neoeamy  to  have  the  order  drawn  up  so  that  it 
may  be  pzodmoed  before  the  affidavits  are  read — Webb 
T»  Webb^  112.— 82  L.  J.  P.  M.  &  A«  63. 

AppHctttienfer  nem  trial — DeereeniBL — ^An  tappHotir 
asm  on  behalf  of  a  resiwndeiit  for  a  n«w  trial  aftw  a 
jnzy  has  fQfiindja.TerdiotfQr  the  ptt&tiaiier  is  no  ground 
for  aospending  the  dAoee  nlek-Sttme  v*  Skme  and 


JVame  mis-spelt  in  citation  —  Presh  oitation. — If  a 
citation  has  been  served  in  which  the  name  of  a  re- 
spondent has  been  mis-spelt,  the  Conrt  cannot  order 
that  such  service  should  be  sufficient,.but  a  fresh  ci- 
tation must  be  extracted. — Cottony.  Cotton  and  Kinnis, 
82  L.  J.  P.M.  &  A.  31, 138. 

Affidavit  verifying  petition — Mistake  in  Christian 
name  of  co-respondent — Re-swearing  affidavit. — ^Where 
in  the  affidavit  verifying  the  petion  for  dissolution  of 
marriage,  the  co-respondent's  Christian  name  was 
stated  to  be  John  instead  of  William,  and  a  similar 
mistake  was  made  in  the  citation  and  petition,  the 
Court  allowed  the  citation  and  petition  to  be  amended, 
and  did  not  require  the  affidavit  to  be  re-sworn. — 
ReuAs  V.  Reuss  and  Applegarth,  32  L.  J.  P.  M.  &  A. 
168. 

Affidavit  of  service. — ^An  affidavit  of  servioe  of  a  ci- 
tation which  refers  to  the  certificate  of  service  in- 
dorsed on  the  citation,  and  states  that  snch  indocae- 
ment  is  true  is  insufficient.  It  should  state  in  tenns 
that  the  citation  was  served. — Rich  v.  Rich,  32  L.  J. 
P.  M.  &  A.  77. 

Witnesses — Commission  to  examine — Nominatien  of 
commissioner  wl^ere  no  appearance. — ^When  a  oommis- 
sion  to  examine  witnesses  is  granted  in  a  suit  in  which 
no  appearance  has  been  entered,  the  commissioner  is 
nominated  in  the  registry,  and  not  by  the  petition^'. 
— Lodge  v.  Lodge  and  Smythe,  82  L.  J.  P.  M.  &  A.  98. 

Omission  of  petitioner  to  set  down  eause  for  trial 
Respondent  setting  it  down — Settling  reoord — MuU  24. 
— Where  five  months  had  elapsed  since  the  Court  bad 
directed  that  a  cause  should  be  tried  without  a  jory^ 
and  the  petitioner  had  not  set  down  the  cause  for  triaU 
the  Conrt,  on  the  application  of  the  respondent»  gave 
him  leave  to  set  it  down  for  trial  if  the  petitioner  ahoold 
not  do  so  within  a  fortnight. 

Semble,  that  there  is  no  provision  in  the  mlee  aa  to 
setting  down  a  cause  for  trial,  except  where  it  is  ordered 
to  be  tried  by  jury. — Mare  v.  Hare,  32  L.  J.  P.  IL  &  A. 
7;  8  L.  T.  N.  S.  703, 

Dissolution  of  marriage — Decree  ajfsolute — Affidavit 
of  search-— 2B  ^  24  Viot.  c.  144  s.  7.— The  affidavit  upon 
which  is  founded  a  motion  to  make  absolute  a  decree 
nisi  of  dissolution  of  marriage,  should  show  thataeaech 
was  made  in  the  registry  at  a  recent  date.  The  Coort 
refused  to  make  a  decree  absolute  on  the  4th  of  No- 
vember upon  an  affidavit  of  search  on  the  Isi  of 
October. — Stone  v.  Stone  and  Brotonrigg,  3  Sw.  &  Tr. 
113;  32  L.  J.  P.  M.  &  A.  7;  7  L.  T.  N.  S.  767. 

Motion  for  amendment  of  petition  by  reqfondemt  in 
drfauU. — ^Where  the  re^xmdent  is  in  d^ault  by  failing 
to  file  an  answer  in  due  course,  he  cannot  object  to  a 
paragn^h  of  the  petition  on  the  ground  of  irrelevanpy. 
— Burrell  v.  Burrell,  32  L.  J.  P.  M.  &  A.  186. 

Respondent  cited  by  advertisement — Amendment  of 
petition — Advmiising  amended  petition. — ^Where  a  re- 
spondent is  cited  by  advertisement^  and  leave  to  ameiid 
the  petition  is  afterwards  granted,  the  amended  peti- 
tion need  not  be  advertised. — Sw^h  v.  Smith,  989. — 
32  L.  J.  P.  M.  &  A.  146. 

Withdrawing  petition  for  judicial  separation^  and 
filing  petition  for  divorce  on  same  grounds. — ^Iieave 
granted  to  withdraw  a  petition  for  judiioial  separation, 
and  file  a  petition  for  dissolution  of  marriage  upon  the 
same  grounds  as  those  alleged  in  the  first  petition. — 
Massey  v.  Massey,  32  L.J.  P.  M.  &  A.  141. 

Personal  service — Moving  for  directions  as  to  made 
of  trial — Piling  copy  of  order. — ^When  an  order  has 
been  made  dispensing  with  personal  service  npon  a 
respondent,  a  copy  of  it  should  be  brought  in  wit^  tiie 
other  papers  when  the  Court  is  moved  to  diteot  the 
mode  of  trial. 

The  insertion  in  a  newqmper  of  adveftJiWBmita  on 
the  7th  and  I4th  of  a  month  is  asulBcie&toQBifilittBioe 
with  an  ardor  to  advectbe  twice  with  the  faitBffral  of  a 
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-week. — JEUley  ▼.  EUley,  Beaeham,  and  Bag$haw,  32 
X.J.  P.M.&A.146. 

Address  qf  respondent — Unknown  citation, — ^Where 
-the  address  of  the  respondent  is  unknown,  he  may  be 
described  in  the  citation  as  late  of  the  last  known 
place  of  his  residence. — Ibrster  y.  Ibrstery  82  L.  J. 
P.  M.  &  A.  134. 

Setting  down  cause  for  trial — Omission  of  petitioner 
to  furnish  particulars. — When  the  pleadings  are  com- 
plete the  (yoort  will,  apon  the  application  of  a  petitioner, 
direct  Uie  mode  of  trial,  although  he  may  not  have 
complied  with  an  order  to  forxiish  particulars  of  a 
charge  in  the  petition. — Oough  ▼.  Qough  and  Ba^nton, 
32  L.  J.  P.  M.  &  A.  128. 

Change  of  attorney — Drawing  np  and  filing  the  order. 
— Where  an  order  has  been  made  for  the  change  of  an 
attorn^  in  a  suit,  the  order  must  be  drawn  up  and 
-Bled  in  the  registry  before  any  step  can  be  taken  by 
the  fresh  attorney. —  OHee  y.  Chnce  and  Penfold,  32 
L.  J.  P.  M.  &  A.  134. 

Demurrer  to  plea  —  WitJulraming  plea  —  Costs, — 
Leaye  to  withdraw  a  plea  to  which  there  has  been  a 
demurrer  will  not  be  granted  except  upon  payment  of 
oostB. — Hawke  y.  Sawke  and  Wegg  (intervening),  32 
Jj,  J.  P.  M.  Sc  A.  132. 

Dispensing  with  co-respondent — Affidamit  in  support 
efmotion^20  J^2\  Viet,  c,  85,  s,  29.— The  Ck>urt  wiU 
not,  upon  the  affidayit  of  the  petitioner  only,  allow  him 
to  proceed  without  making  a  eo-reqpondent. — Leader 
y.  Leader,  32  L.  J.  P.  M.  &  A.  136. 

Dissolution  of  marriage  —  Death  of  corespondent 
pending  suit — Motion  to  strike  his  name  out. — Semble, 
That  when  the  co-respondent  dies  pending  a  suit  for 
dissolution  of  marriage,  a  motion  should  be  made  for 
leaye  to  strike  his  name  out  of  the  proceedings. — 
Sutton  y.  Sutton  and  Peacock,  32  L.  J.  P.  M.  k  A.  156. 

Dissolution  of  marriage — Opposition  to  decree  nisi — 
AffidaoiU  in  answer-^23  ^  24  Vict.  c.  144,  s,  7.--Where 
affidayits  haye  been  filed  in  opposition  to  a  decree  nisi, 
the  petitioiier  cannot  in  answer  file  an  affidayit  made 
by  himBeH—Stoate  y.  Stoate,  32  L.  J.  P.  M.  &  A.  120. 

Mode  of  triai^Trial  byjwy-'iO  ^  21  Vict,  c,  85, 
ss.  28  Jf  36. — ^Although  in  a  suit  for  judicial  separation 
the  Court,  under  section  36  of  the  20  ic  21  Vict.  c.  85, 
xnay,  in  its  discretion,  refuse  to  direct  that  questions  of 
fact  be  tried  by  a  jury,  it  will  generally,  at  the  request 
of  either  of  the  parties,  allow  a  jury. 

The  droumstanoe  that  cruelty  is  an  issue,  is  no  ground 
for  refusing  a  jury. — Taylor  y.  Taylor,  2  Sw.  Sc  Tr.  652; 
82  L.  J.  P.  M.  &  A.  126. 

Affidamt  wrongly  entUUd. — ^In  a  suit  of  nullity  by 
ti&e  wife  an  affidayit  entitled  S  y.  C,  instead  of  S., 
falsely  called  C.  y.  C,  was  rejected.  —  Sutherland, 
falsely  called  Croomie,  y.  Croomie,  32  L.  J.  P.  M.  &  A.  1 25. 

Affidavit  of  service. — An  affidayit  of  seryioe  of  a 
citation  which  refers  to  the  certificate  of  seryioe  en- 
dorsed on  the  citation,  and  states  that  such  endorse- 
ment is  true,  is  insufficient.  It  should  state  in  terms 
that  the  citation  was  seryed. — Rich  y.  Rich,  32  L.  J.  77. 

BBSTITUnON  OF  CONJUGAL  BIGHTS:— 

Suit  for  restitution — Agreement  for  separation,-^ 
An  agreement  to  liye  separate  is  no  answer  to  a  peti- 
tion for  restitution  of  conjugal  rights. — Spering  y. 
Spering,  810.— 32  L.  J.  P.  M.  &  A.  116. 

Pleading — Suit  for  restitution  —  Answer  pleading 
covenant  iy  petitioner  not  to  endeavour  to  compel  coha- 
bitation.— ^llie  answer  to  a  suit  for  restitution  of  con- 
jugal rights,  alleged  that  the  petitioner  had  in  a  deed 
of  separation,  coyenaated  not  to  compel  the  respondent 
to  cohabit  with  him. 

Held,  that  the  ayerment  was  irxeleyant,  and  must 
be  struck  out — Hunt  y.  Sunt,  32  L.J.  P.  M.  &  A.  168. 

Pleading— Waiving  objection  to  answer  by  pleading 
-Answer  to  petition  for  rettitutian'^AUegation  of 


causes  qf  withdrawal  from  cohabitation. — ^An  answer  to 
a  petition  for  restitution  of  conjugal  rights,  denying 
that  the  respondent  withdrew  form  cohabitation  with- 
out just  cause,  should  state  the  cause  of  such  with- 
drawal. If  it  does  not,  it  is  bad  on  demurrer;  but  the 
objection  is  waiyed  by  filing  a  replication. — Ward  y. 
Ward,  32  L.  J.  P.  M.  &  A.  120. 

SEPARATION:— 

Dissolution  —  Separation  previous  to  the  adultery 
charged — Discretion  of  the  Court — Section  SI  qf  the 
Divorce  Act,  1857. — ^A  husband  and  wife  were  in  do- 
mestic seryioe  in  the  same  family  at  the  time  of  their 
marriage.  Shortly  after  the  marriage,  the  husband 
went  into  senrice  elsewhere,  leaying  the  wife  in  the 
same  seryioe.  The  Court  held,  that  he  had  not  been 
guilty  of  desertion  or  of  wilful  separation  without 
reasonable  excuse,  and  that  he  was  entitled  to  a  dis- 
solution of  his  marriage  by  reason  of  her  adulteiy 
committed  subsequent  to  tiie  separation. — Davies  y. 
Davies  and  Hughes,  402.— 32  L.  J.  P.  M. &  A.  Ill,  152; 
8  L.  T.  N.  S.  703. 

Dissolution — Marriage  of  ward  in  Chancery — Sepa>- 
ration  by  order  of  the  Court  of  Chancery — Discre- 
tionary bar. — ^A  boy  of  sixteen,  a  ward  in  Chancery, 
married  a  prostitute  of  twenty-eight  and  upwards. 
Soon  after  the  marriage,  they  were  separated  by  order 
of  the  Court  of  Chancery,  and  the  husband  was  sent 
abroad.  No  proyision  was  made  for  the  wife,  and  her 
applications  to  the  husband's  family  were  r^'ected.  A 
few  months  after  the  separation,  she  returned  to  a  life 
of  prostitution.  The  Court  held,  that  there  had  been 
no  desertion  or  separation  without  reasonable  excuse, 
and  pronounced  a  decree. — Beavan  y.  Beavan,  155. — 
2  Sw.  &  Tr.  652;  32  L.  J.  P.  M.  6c  A.  36;  8  Jur.  N.  S. 
110;  7  L.  T.  N.  S.  435. 

Dissolution— SeUlements^20  Jjr  21  Viet.  c.  85,  s.  45 
— 22  ^  23  Vict.  c.  61,  s.  5. — ^After  a  marriage  has  been 
dissolyed  by  reason  of  the  wife's  adyltery,  the  Court 
will  not  interfere  with  settiements  for  the  purpose 
of  taking  away  from  the  husband  any  benefit  which 
he  mayderiye  from  them. — Thempsony,  Thompson  and 
Barras,12S.—2  Sw.  &  Tr.  652;  81  L.J.  P.  M.  &  A. 
213;  32  L.  J.  R  IL  &  A.  39;  9  Jur.  N.  a  26;  7  L.  T. 
N.  S.  396. 

See  Bbstitution  of  Conjugal  Bights. 

SETTLEMENTS:— 

Dissolution  of  marriage  —  Practice — Order  as  to 
settled  property — Notice  of  application — 22  ^  23  Vict, 
c.  61,  s,  5. — ^After  a  decree  msi  for  dissolution  of 
marriage  had  been  granted,  the  petitioner  filed  a 
petition  pn^ying  for  an  order  as  to  the  application  of 
settied  property.  Before  the  decree  was  made  absolute 
the  respondent  was  seryed  abroad  with  a  copy  of  the 
petition  and  with  a  notioe  that  after  the  decree  abso- 
lute the  Court  would  be  moyed  to  make  the  order 
prayed. 

Held,  that  the  Court  had  power  to  entertain  the 
application  in  the  absence  of  the  respondent. 

Semble,  that  if  no  petition  had  been  filed,  but  notice 
only  of  an  intended  application  had  been  giyen  to  the 
respondent,  the  Court  could  not  haye  made  an  order  as 
to  the  settled  property.  —  Lawrence  y.  Lawrence,  2 
Sw.  k  Tr.  575;  32  L.  J.  P.  M.  &  A.  124;  8  Jur.  N.  S. 
972, 

SPECIAL  JUBY:— 

Practice —  Costs — Wife's  special  jury.  —  Semble, 
that  when  upon  the  application  of  a  wife  a  cause  is 
tried  by  a  special  jury,  the  Court  may  in  its  discretion 
refuse  to  allow  the  wife  the  costs  of  the  special  jtuy. 
—Scott  y.  Scott,  32  L.  J.  P.  M.  &  A.  40. 

ADXIBALTT. 

APPEAL:— 

Limitation  qf  time  to  appeal  in  Admiralty  gtfwwt 
24  Hen.  S,  c.  12;  25  Hen.  8,  o.  19.— The  tffetttateB  24 
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Hen.  8,  o.  12,  and  25  Hen.  8,  c.  19,  do  not  extend  to 
any  caofies  in  which  an  appeal  did  not  at  that  time 
lie  to  the  Pope.  The  limitation  of  time  to  appeal  in 
Admiralty  cases  does  not  rest  upon  legislative  enact- 
ment. Lord  Stowell's  opinion  to  the  contrary  in  The 
Sally  controverted. — TJic  ** Florenec  Nightingale"  82 
L.  J,  P.  M.  &  A.  1. 
See  Salvage. 

BAIL.— See  Wages. 

BOTTOMRY.— See  Practice;  Wages. 

Bottomry  h&nd — Lex  loci  contractfls — Transhipment 
of  cargo — Notice  to  orvners  of  cargo — Effect  of  talue  of 
Mjf,  freight,  and  cargo  relatively  to  a  turn  advanced  on 
bottomry — The  Bonaparte — Bond  pronounced  to  he  in- 
valid as  against  cargo,  —  Semble,  the  Court  of  Ad- 
miralty, in  deciding  on  the  validity  or  invalidity  of  a 
bottomry  bond,  will  be  governed  by  the  general  mari- 
time law,  and  not  by  the  lex  loci  contractus,  or  the  law 
of  the  coantry  to  which  the  ship  belongs. 

The  master  being  unable  to  prosecute  his  voyage 
without  resorting  to  the  hypothecation  of  the  cargo,  is 
not  bound  to  tranship  the  cargo. 

It  is  the  duty  of  the  master,  when  it  is  practicable, 
to  communicate  or  to  attempt  to  communicate  with 
the  owners  of  the  cargo  before  hypothecating  it,  al- 
though it  be  very  doubtful  whether  he  can  receive  an 
answer  from  them  in  any  reasonable  time. 

The  circumstance  that  the  master  must  or  ought  to 
have  known  at  the  time  when  he  negotiated  and  exe- 
cuted the  bond,  that  it  would  exhaust  the  whole  of  the 
cargo,  makes  it  especially  incumbent  on  him  to  do  so. 
—2%^  •*  Hamburg**  647.-32  L.  J.  P.  M.  &  A.  161;  9 
Jut.  N.  S.  445;  8  L.  T.  N.  S.  175. 

Bottomry  bondholder — Decree  of  sale — ^Primfi  facie 
title — Claim  for  necessaries — Proof  of  interest — Xeces- 
saries  supplied  to  foreign  ship  in  foreign  port — Ad- 
miralty Amendment  Art,  1861,  ss.  4  and  5. — Where 
the  Court  has  decreed  the  sale  of  a  ship  and  cargo  at 
the  suit  of  a  bottomry  bondholder,  whose  right  has 
been  unquestioned  by  the  owner  of  the  property,  the 
bond  must  be  taken  to  be  prima  facie  valid,  and  the 
bondholder  is  entitled  to  put  any  other  claimant  to  the 
proceeds  in  the  regfistry  on  proof  of  his  interest,  before 
he  can  be  called  on  to  defend  and  maintain  his  own 
claim,  and  a  claimant  for  neoessaries  was  not,  under 
these  circumstances,  allowed  to  contest  the  validity  of 
the  bond  until  he  had  established  the  validity  of  his 
own  claim. 

The  Court  has  no  jurisdiction  to  entertain  a  claim 
for  repairs  and  neoessaries  done  and  supplied  to  a 
foreign  ship  in  a  foreign  port,  under  the  4th  and  5th 
sections  of  the  Admiralty  Amendment  Act,  1861. — The 
"  India;*  636.-9  Jur.  N.  8.  417. 

COLLISION. — See  Costs;  Pilotage. 

Danger  to  damaged  vessel — Duty  to  render  assistance 
— Merchant  Shipping  Amendment  Act,  s,  33 — Onus 
proband! — ^When  a  collision  takes  plaoe  which  might 
probably  endanger  life,  it  is  the  duty  of  the  vessel  to 
stay  by  until  the  extent  of  the  danger  is  ascertained. 

If  it  does  not  stay  by,  the  burden  of  proof  that  the 
collision  did  not  take  place  by  its  default  is  thrown 
upon  the  owners. — The  "  Queen  of  the  Orwell,**  499. — 
7  L.  T.  N.  S.  8.39. 

Damage — Jurisdiction — Steam-tug  and  vessel  in  tow. 
The  Court  has  jurisdiction  to  entertain  a  cause  of 
damage  promoted  by  a  vessel  in  tow  of  a  steam-tug, 
by  reason  of  a  collision  with  another  vessel  caused  by 
the  misconduct  of  the  steam-tug.  —  The  ^  Niglvt 
Watcli^**  189.-82  L.  J.  P.  M.  &  A.  47;  8  Jur.  N.  S. 
1161;  7L.  T.  N.  S.  369. 

Damage — Jurisdiction — Collision  abroad — 23  4'  24 
Viet.  e.  10. — ^The  Court  has  jurisdiction  to  entertain  a 
suit  for  damage  by  reason  of  a  collision  between  an  En- 
glish vessel  and  an  Irish  vessel,  in  a  canal  in  Holland. — 
Tfie** Diana,**  189.— 82  L.  J.  P.  M.  &  A.  57;  9  Jur.  N.  S. 
26;  7L.T.N.  S.  897. 


Collision  between  British  and  foreign  ships  on  tig 
high  seas — Merchant  Shipping  Act,  1854,  *.  504, — Tbe 
604th  section  of  the  Merdiant  Shipping  Act,  1854,  it 
not  applicable  to  a  case  of  collision  on  the  high  seas 
between  a  British  and  a  foreign  vesseL — The  *^  Wdi 
Banger,**  265.-32  L.  J.  P.  H.  &  A.  49;  9  Jur.  N.  8. 
134;  7L.  T.  N.  S.  725. 

Jurisdiction — Damage — Misconduct  of  Steamr-tmg— 
3^-4  net.  c.  65,  s.  6—24  T7^.  c.  10  s.  7.— The  word* 
of  3  &  4  Vict.  c.  65  s.  6, "  claims  in  the  nature  d 
tonnage  **  do  not  include  a  claim  for  damage  by  m  towed 
vessel  against  her  tug  for  misconduct  The  damage 
referred  to  by  this  section,  and  by  24  Vict.  c.  10,  a.  7, 
is  that  which  results  from  a  collision. — The  **  Robert 
Pow,**  32  L.  J.  P.  M.  &  A.  164. 

High  seas — Liability  of  foreign  vessels  —  Oentral 
rules  of  the  sea. — ^Water  running  between  two  lands 
belonging  to  the  same  country,  as  in  the  case  of  tiic 
Solent,  may  still  be  considered  as  the  high  sea^. 
Foreign  vessels  sailing  therein  are  not,  therefore, 
within  the  Merchant  Shipping  Act. 

Semble,  nor  are  they  necessarily  so,  though  withia 
a  tidal  liver. 

By  all  law  and  the  rules  of  the  sea,  a  vessel  whidi 
has  the  wind  free  is  to  give  way  to  a  vessel  which  is 
close-hauled,  and  a  vessel  under  steam  is  always  to 
be  considered  as  going  free. 

Every  vessel,  whether  close-hauled  or  at  anchor,  Ia 
bound  by  the  general  rules  of  the  sea  to  show  a  light 
— JA^  ''IJrlipse**  and  the  '' SawoniA,**  31  L.  J.  201. 

COSTS. — See  Practice;  Salvage;  Stoppage  nr  Trix- 

WTU. 

No  costs  against  the  Crown — Costs  against  co-plaiM- 
tiffs— IS  4*  19  Vict.  c.  90— Ci;«WMW— Keg.  v.  Bekher, 
Reg.  V.  Beadle. — In  a  cause  of  damage,  instituted  on 
behalf  of  the  Queen  in  her  office  of  Admiralty,  and  on 
behalf  of  the  commander  and  crew,  her  Majesty's 
vessel  was  found  to  blame. 

Held,  that  the  18  &  19  Vict  c.  90,  applies  only  to 
suits  to  which  the  Attorney-General  or  the  Lord-Advo- 
cate is  a  party;  and  that  the  Court  of  Admiralty  has 
no  power  to  enforce  an  order  for  costs  against  tbe 
Crown ;  and  that  the  oo-plaintiffs  were  severally  liable  to 
the  whole  of  the  costs.— 7%<?  "  Leda,**  302. — 32  L.  J. 
P.  M.  &  A.  58;  9  Jur.  N.  S.  208;  7  L.  T.  N.  S.  864. 

Damage — Security  for  costs  —  Merchant  Skytpinf 
Act,  1864,  sections  504  and  514 — Admiralty  Court  Act, 
1861,  «.  13. — Where,  in  a  suit  against  the  owners  <rf  a 
foreign  vessel,  for  damage  done  in  collision,  the  owners 
had  filed  a  petition  for  a  limitation  of  their  liabilily  to 
the  value  of  their  vessel,  the  Court,  following  a  prece- 
dent in  Chancery,  ordered  them  to  give  security  for 
costs.— n«  •*  Wild  Danger,**  31  L.  J.  P.  M.  &  A.  206. 
9  Jur.  N.  S.  134;  7  L.  T.  X.  S.  725. 

DAMAGE  TO  CARGO:— 

Remedy  in  tJie  Admiralty  Court — Amount  of  dam- 
ages— Reference.  —  Responsibility  of  ship  owner  for 
damage  to  goods  through  neglect  or  misconduct  <^ 
those  on  board  the  vessel.  Right  of  action  in  Court  <rf 
Admiralty  for  damage  to' goods.  Reference  to  registrar 
and  merchants  as  to  amount  of  damages. — The  **  Si 
Cloud,**  8  L.  T.  N.  S.  54. 

EVIDENCE;— 

Lighthouse  journals. — ^The  Court  of  Admiralty  wu 
admit  in  evidence  lighthouse  journals  to  prove  tia 
state  of  the  wind  and  weatiier  without  requiring  tkf 
testimony  of  the  person  who  made  the  entries. — H 
**  Maria  Das  Dorias,**  500.— 32  L.  J.  P.  M.  &  A.  16r.; 
7  L.  T.  N.  S.  838. 

Collision. — ^The  Supreme  Consular  Court  at  Oonstas- 
tinople  has  juris>1iction  in  cases  of  collision  in  Tud:^ 
waters.— 7%^  ''Laconia.;*  7  L.  T.  N.  S.  164. 

JURISDICTION:— 

Non-delivery  of  part  of  cargo — Admiralty  Cburt  Act, 
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1861,  section  6. — ^The  right  of  action  Ib  giyen  to  a  con- 
signee by  section  6  of  ^  Admiialty  Gonzt  Act,  1861, 
in  all  cases  in  whidi  there  is  a  non-deliyeiy  of  goods, 
subject  only  to  the  condition  of  the  arriyal  of  the  vessel 
upon  whidi  the  goods  were  to  be  shipped  within  an 
English  port— ^^  *"  Danzig;*  82  L.  J.  P.  M.  &  A.  164. 

Breach  of  duty  or  contract — Admiralty  Court  Act, 
1861,  sectum  6. — ^The  breach  of  duty  or  oontnust  which 
giTcs  the  Ooort  of  Admiially  jurisdiction  under  the 
Admiralty  Court  Act,  1861,  section  6,  must  be  in  re- 
.  speot  of  goods  absolutely  to  be  delivered  in  England  or 
Wales.— T^  '' Kasan,*'  82  L.  J.  P.  M.  &  A.  07;  9  Jur. 
N.  S.  235. 

See  Bottomry;  Damage;  Practice;  Salvage. 

LEBN:— 

Lien  in  respect  of  damage  may  he  enforced  against 
purchaser  of  ship  —  What   is  reasandble  diligence  — 
Fraud  of  onmer  wiU  not  affect  innocent  purchaser. — 
The  «  Europa;*  8  L.  T.  N.  S.  368;  9  Jur.  N.  S.  699. 

MASTER:— 

Fraud — Dismissal  of  inaster — Merchant  Shipping 
Act,  1854,  section  240. — An  attempt  by  the  master  of 
a  ship  to  defraud  constitutes  a  sufiScient  necessity  for 
removal  to  induce  the  Court  to  act  under  section  240 
of  the  Merchant  Shipping  Act,  1854. 

The  power  of  the  Court  acting  under  section  240  is 
not  limited  to  the  class  of  cases  enumerated  in  section 
289.-2%^  "jRoyalist,"  32  L.  J.  P.  M.  &  A.  105;  9  Jur. 
N.  a  852. 

See  Wages. 
MASTER'S  WAGSa— See  Wages. 

NECESSARIES.— See  WAGES;  Bottomry;  Salvage. 

Jurisdiction-'Admiralty  (hurt  Act,  1861—3  Jf-  4 
Vict,  c,  65 — 24  Viet,  e,  10. — A  vessel  belonging  to  an 
American  subject,  resident  in  the  United  States,  was 
duly  transferred  to  a  British  subject  resident  at  Liver- 
pool, on  the  8th  of  January,  1863. 

Held,  that  the  Court  had  jurisdistion  to  entertain  a 
suit  for  necessaries  furnished  to  the  vessel  immediately 
before  the  date  of  such  transfer. — The  **  Mia  A.  Clark;* 
now  nut**  Golden  Age,**  534.— 9  Jur.  N.  S.  312;  8  L.  T. 
X.  S.  119. 

PLEADING. — See  Appeal;  Practice;  Salvage. 

Particulars — ^The  pleadings  in  a  cause  must  be  so 
specific  as  to  enable,  if  necessary,  an  examiner  to  elicit 
in  evidence  all  the  facts  of  the  case. — The  **  Clans 
Thomese?^;*  538.-32  L.  J.  P.  M.  &  A.  106;  9  Jur.  N.  S. 
388;  8  L.  T.  N.  S.  121. 

PRACTICR — See  Salvage;  Bottomry;  Costs;  Stop- 
page IN  Transitu. 

Decree  by  consent — Application  to  rescind  decree. — 
The  Court  refused  an  application  to  rescind  a  decree 
pronouncing  for  the  validity  of  a  bottomry  bond, 
founded  upon  an  aflldavit  by  the  defendant's  solicitor 
that  there  was  a  good  defence  on  the  merits,  the  decree 
having  been  pronounced  with  the  consent  of  the  de- 
fendants.- rAtf  **  Glenhurn;*  685. 

Pleading. — ^Where  the  Court  orders  a  pleading  to  be 
amended  without  naming  a  time  within  which  the 
amendment  is  to  be  made,  and  there  is  unnecessary 
delay  in  making  the  amendment,  the  proper  course  is 
for  the  other  party  to  apply  to  the  Court  for  a  peremp- 
tory order. 

Where  a  long  delay  had  taken  place  through  misap- 
prehexision  or  neglect  in  amending  a  replication  in  ac- 
cordance with  the  direction  of  the  Court,  but  no  appli- 
cation had  been  made  for  a  peremptory  order  specifying 
a  time  within  which  the  amendment  was  to  be  made, 
the  Court  refused  to  strike  out  the  amended  replication. 
—The  **  Justyn,*' 4i. 

Security  for  oasts  and  damage — Foreign  vessel — CoU 
lisian, — In  a  suit  by  foreigners  against  an  English  ves- 
sel for  collision,  in  which  the  question  was  as  to  the 
identity  of  the  vessel  proceeded  against,  the  Court  re- 
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fused  to  order  the  plaintiflfs  to  give  security  for  dama. 
ges  as  well  as  for  costs.- 2^  **  Peri,**  44. — 82  L.  J 
P.  H.  &  A.  46;  8  Jur.  N.  S.  1230. 

Interrogatories  —  Inspection  of  documents — 24  Viet, 
c.  10,  s.  17. — It  is  no  ground  for  refusing,  in  answer  to 
interrogatories,  to  produce  a  correspondence  which  has 
taken  place  upon  the  subject-matter  of  the  action,  that 
the  production  of  such  correspondence  would  disclose 
the  secrets  of  the  trade  of  the  party  interrogated. — The 
**Don  Francisco,**  31  L.  J.  P.  M.  &  A.  206. 

SALVAGE:— 

Merchant  Shipping  Act,  section  460 — Disputes  with 
respect  to  salvage — Sum  claimed — Construction — 26  4* 
26  Vict.  c.  63, «.  49.^The  words  in  the  460ih  section 
of  the  Merchant  Shipping  Act,  **  if  the  sum  claimed 
does  not  exceed  £200,  su<^  dispute  shall  be  referred  to 
two  justices,"  &c.,  must  be  construed  to  refer  to  a  claim 
made  antecedent  to  any  proceedings  taken. 

Where  the  value  of  tiie  property  salved  did  not  ex- 
ceed £1,000,  and  the  owners  thereof  appeared  under 
protest,  the  Court  held  that  the  justices  had  exclusive 
jurisdiction  in  the  matter. — The  **  William  and  John, 
635.-32  L.  J.  P.  M.&A.102;  9  Jur.  N.  S.  284;  8 
L.  T.  N.  S.  66. 

Pleading — Practice. — ^The  Court  refused  to  allow  the 
defendants  in  a  salvage  suit  to  add  to  their  pleas  an  al- 
legation that  the  alleged  salvors,  since  the  commence- 
ment of  the  suit  had  assaulted  some  of  the  witnesses  who 
were  going  to  give  evidence  on  behalf  of  the  owners. — 
The  **  Fielden,**   166. 

ejection  to  jurisdiction -^  Absolute  appearance  — 
Value  qf  property  salved — Merchant  Shipping  Act, 
section  460 — Jurisdiction  of  justices — Owner — Mart- 
gagee — Costs. — ^Where  the  defendant  intends  to  object 
to  the  jurisdiction  of  the  Court  on  the  ground  of  the 
value  of  the  property  salved  he  ought  to  enter  an  ap- 
pearance under  protest;  but  if  he  appears  absolutely, 
and  raises  the  objection  after  the  petition  is  filed, 
the  Court  will  entertain  it,  but  will  not  give  him 
costs. 

Where  there  is  a  dispute  between  the  salvors  and 
a  mortgagee  of  a  vessel,  the  justices  have  jurisdiction 
under  the  460th  section  of  the  Merchant  Shipping 
Act  — 1%^  "  Louisa;*  614.-9  Jur.  N.  S.  676. 

Appeal  from  award  by  justices — Merchant  Shipping 
Act,  1864,  section  464. — ^The  words,  **  sum  in  dilute," 
in  the  Merchant  Shipping  Act,  1864,  section  464,  refer 
to  the  sum  originally  claimed,  and  not  to  the  sum 
awarded  and  appealed  against — The  ^Andrjow  Wilson;* 
32  L.  J.  P.  M.  &  A.  104;  9  Jur.  N.  a  474.  8  L.T.  N.  S. 
177. 

Human  life. — In  estimating  salvage  service,  the 
Court  will  be  guided  above  all  by  the  consideration  of 
whether  there  was  danger  to  human  life. — The  **  Thomas 
Fielden;*32L.J.ei. 

STOPPAGE  ly  TRANSITU:-^ 

Itefusal  to  recognise  the  right — Breach  of  duty — Costs 
of  objection  to  pleadings. — The  master's  refusal  to  recog- 
nise the  right  of  the  vendor  of  goods  to  stoppage  in 
transitu  is  a  breach  of  duty,  for  which  the  vessel  may 
be  liable  under  the  Admiralty  Court  Act,  1861,  section  6. 

The  right  of  stoppage  in  transitu  means  the  right 
not  only  to  countermand  ddivery  to  the  vendee,  but  to 
order  delivery  to  the  vendor. 

The  indorsement  and  deliveiy  of  one  of  triplicate 
bills  of  lading  does  not  necessarily  operate  as  an  in- 
dorsement of  alL 

The  mere  indorsement  and  delivery  of  one  of  tripli- 
cate bills  of  lading  is  not  necessarily  such  a  negotiation 
as  to  preclude  a  vendor  from  exercising  his  right  of 
stoppage  in  transitu. 

On  objection  to  the  pleadings,  the  questions  for  deci- 
sion involved  the  whole  case,  and  not  merely  slight 
alterations.  L.  and  S.  the  holders  of  triplicate  bills  of 
lading,  indorsed  one  to  B.,  and  B.  having  afterwaz4s 
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become  iniolyeiit,  they  then  indorsed  ano^er  to  them- 
eelvee,  presented  it  to  the  master  and  claimed  the  goods. 

Held,  that  their  right  to  stoppage  in  transitu  did  not 
also  require  that  they  shoold  represent  to  the  master 
that  B.  had  not  negotiated  his  bill  of  lading. 

Held,  that  the  nnsnooessf  ol  party  most  be  condemned 
in  ooets.— 1%«  «  Tigress;'  688.-32  L.  J.  P.  IT.  &  A. 
97;  9  Jur.  N.  8.861. 

TOWAGE.— See  Collision, 

WAGES.— See  Salvage. 

Master*8  wages — Drunkenness — Error  in  judgment 
— Loss  of  ship's  boat, — Ck>nstant  drunkenness  on  the 
part  of  the  master,  or  non-performanoe  of  daty  ascribed 
to  intoxication  (bat  not  occasional  intoxication),  will 
work  a  forfeiture  of  his  wages. 

An  error  in  judgment  on  the  part  of  the  master 
will  not  work  a  forfeiture  of  his  wages. 

Semble,  the  loss  of  a  ship's  boat  and  other  property 
ascribed  to  the  master's  drunkenness  would  work  a 
forfeiture  of  his  wages  pro  tanto, — The  "  Atlantic," — 
John  JBrock,  now  deceased^  late  master,  188. — 9  Jur. 
N.  S.  183;  7  L.  T.  N.  S.  647. 

Disbursements — Mtuter^s  liability /or  necessaries  and 
wages — Reduction  of  bail, — The  master's  liability  in 
respect  of  wages  due  to  the  crew,  and  of  necessaries 
furnished  at  Ids  order  to  the  ship,  is  not  included  in 
the  term  "disbursements,"  in  the  Admiralty  Court 
Act,  1861,  sect  10. 

'Ihd  Court  of  Admiralty  has  no  jurisdiction  to  enter- 
tain aclaim  by  the  master  in  consequence  of  his  liability 
for  wages  due  to  the  cxew,  and  for  necessaries. 

An  action  upon  yarious  claims  was  entered,  and 
bail  giren  in  the  sum  of  £1,500.  The  Court  having 
upon  motion  decided  that  it  had  no  jurisdiotion  over 
some  of  the  claims,  the  amount  for  which  bail  was 
necessary  was  reduced  to  A 460 — i.^.,  £260  to  answer 
the  remaining  claims,  and  £200  ^r  costs.  —  The 
"  Chieftain,**  637.-82  L.  J.  P.  M.  &  A.  106;  9  Jur. 
N.  S.  388;  8  L.  T.  N.  S.  121, 

Seaman's  wages —  Master's  wages — Bottomry — Pri- 
ority of  claim, — The  seamen's  daim  for  wages  takes 
precedence  of  (^  master's  daim,  either  for  his  own 
wages  or  for  advance  of  wages  made  to  the  seamen. 

The  master's  daim  for  wages  has  priority  over  the 
daim  of  a  bottomry  bond  holder,  except  in  cases  where 
the  master  has  e^^izeasly  bound  himself  in  the  bond 
to  pay  the  moofliy  advanced  on  bettomry.  —  The 
« i&ZckJu*,"  189.— 32  L.  J.  P.  M.  &  A.  41,  48;  9  Jur. 
N.  a  27;  7  L.  T.  N.  S.  440;  8  L.  T.  N.  a  91. 

SCCLS8IA8TICAL. 

CHUECH-RATE:— 

Quaher— Jurisdiction— 7  ^  8  WJl,  3,  c,  34—63  Geo, 
3,  0,  127—6  ^  6  Will,  4,  o,  74.— A  Quaker  duly  sum- 
moned before  justices  of  the  peace  for  the  county  for 
non-payment  of  church-rates  disputed  the  validi^  of 
the  rates,  and  thereupon  the  jurisdiotion  of  the  justices 
ceased. 

Hdd,  tliat  under  such  dronmstaaoes  the  churob- 
wardens  may  enforce  the  rate  against  the  Quaker  in 
the  Ecdesiastioal  Court  The  7  4c  8  Will  3,  o.  34  (for 
the  relief  of  Quakers)  only  gives  the  justices  jurisdic- 
tion to  enforce  an  undisputed  rate,  payment  of  which 
is  refused  on  conscientious  scruples. — Oray  and  Kayle 
V.  Dackhouse,  9  Jur.  N.  S.  64;  7  L.  T.  N.  S.  438. 

Subtraction  of  chwokrvates — ybn-liability  of  sepa- 
rate parishes  for  ecclesiastical  purposes  to  be  rated  to 
the  old  parish  church— l^  ^  20  Yiet,  c.  104,  ss,  14,  16. 
Completion  of  windows  —  Notice  of  vestry,  —  Where 
banns  of  matrimony  may  be  published,  and  marriages, 
churchings,  and  baptisms  performed  in  a  contecrated 
church  or  chapd  to  which  a  district  belongs,  the  in- 
cumbent of  which  is  entitled  absolutely  to  Hht  fees 
far  the  performance  of  sudi  offices,  that  district  be- 
oames,  hy  section  14  of  19  k  20  Viot  o.  104  (provided 


it  were  not  so  at  the  passing  of  tiiat  Act),  a  separate 
*   and  distinct  parish  for  eodetdastical  purposes,  and  as 
such  ceased  to  be  liable  to  be  rated  to  the  old  -pariah 
church. 

Where  the  notice  of  vestry  was  for  the  piDzpoees 
of  granting  a  church-rate  lor  and  towards  the  repaiza 
and  expenses  of  the  pariah  church,  and  the  diief  item 
in  the  estimate,  £100  (nearly  two-thirds  of  the  whde 
rate),  was  for  the  ocnnpletion  of  windows  already 
begun,  the  notice  was  heil  to  be  suffldent. — €f&ugk  and 
Curt  right  v.  Jones,  107.— 9  Jur,  N.  S.  82;  7  L.  T.  N.  S. 
566. 

CONSECRATION:— 

Chttreh  rebuilt  not  re-oomeerated — Seats — Jwr%»dic- 
tion, — An  ecclesiastical  court  cannot  entertain  a  aoit  ae 
to  the  allotment  of  seats  in  a  place  for  Divine  worship 
unless  such  place  be  a  legally  consecrated  building^. — 
BattUcombe  v.  Eve,  9  Jur.  N.  S.  210;  7  L.  T.  N.  a  697. 

DOCTRINE:- 

<*  Essays  and  Reviews  " — Contradiction  of  the  Hkirty- 
nine  Articles — Licence  to  a  reviewer  {being  a  clergy- 
many—Authority  of  the  opinions  of  eminent  tkeologiant 
— Principles  of  decision  on  a  charge  qf  heresy  or  unor- 
thodoxy — Punishment  of  a  clergyman  for  unortkodoxy 
— Discretion  of  Court, — ^It  is  not  competent  to  a  clergy- 
man of  the  Church  of  England,  in  reviewing  a  woric, 
when  he  dther  states  or  professes  to  give  the  substance 
of  unsound  doctrine  from  the  work  reviewed,  to  kave 
his  own  opinions  in  the  dark. 

The  opinions  of  eminent  theologians  are  not  evidence 
of  the  doctrine  of  the  Church  of  England,  but  may  be 
relied  upon  by  way  of  eelf-d^ence  to  show  that  sudi 
opinions  have  been  held  without  oensnze  l^  members 
of  the  Church  of  England,  provided  they  have  refer- 
ence to  the  subject-matter  under  consideration,  and  to 
points  which  are  left  open  by  the  Artides  and  Focmu- 
laries. 

In  considering  a  charge  of  unorthodoxy,  the  Ck>uit 
will  decide  upon  the  charge  solely  l^  reference  to  the 
Artides  and  Formularies  without  reference  to  the  Hdy 
Scriptures,  or  to  the  lessons,  epistles,  and  gospels. 

It  is  not  an  ecdesiastioal  offence  for  a  dergyman  to 
reject,  in  the  exercise  of  his  right  of  criticism,  certain 
verses  or  parts  of  a  canonical  book  of  Holy  Scriptures 
as  spurious,  but  he  cannot  be  permitted  to  reject  a 
whole  book. 

A  general  charge,  that  the  tendenpy,  object,  and 
design  of  a  work  published  by  a  deigyman,  is  to  in- 
culcate a  disbdief  in  the  doctrines  of  the  CJhurch  of 
England,  as  contained  in  the  Thirty-nine  Artiftliw  and 
the  Formularies,  is  inadmissible. 

Under  the  gener^  ecclesiastical  kiw,the  punishment 
of  a  beneficed  clergyman,  who  is  found  to  have  pu1>> 
lished  doctrine  contrary  to  any  of  ^e  IMriy-nine 
Articles,  is  in  the  judidd  discretion  of  the  Oonrt. 

In  the  preaent  case  the  Court  suspended  the  defen- 
dant for  one  year  ab  officio  et  benefioiOy  moniahed  him 
not  to  offend  in  like  manner  in  future,  and  oondamned 
him  in  the  costs. — Office  of  the  judge  prometedhy  th 
Buhep  of  Salisbury  v.  Willianu.  *' Essays  and  Be- 
views,'*  211.— 7  L.  T.  N.  S,  472. 

General  eoelesiastieal  law — Omtradietiem  qf  TMr^ 
nine  Articles. — ^Under  the  general  ecdesiastioal  lav 
the  punishment  of  a  beneficed  dergyman  who  is  found 
to  have  published  doctrine  contrary  to  any  of  the 
Thirty-nine  Articles,  ia  vrithin  the  judidal  discretion  o^ 
the  Court 

In  the  present  oase,  the  Court  suspended  tiie  def ec- 
dant  for  one  year  ab  qffieio  et  benefieio,  moniahed  hia 
not  to  ofl^d  in  like  manner  in  futare,  and  ooiidemne^ 
him  in  the  costs. — The  qffiee  of  the  judge  prom9t§d  ^ 
I^ndall  V.  Wilson,  217.— 7  L.  T.  N.  fi.  474. 

Intnuim^BigkU  of  the  Dean  mul  Bt^Zh^n.^ 
BrmUkmaUe  Y,£Mk,SJja.TS(.&,llSi  7 L.^.1X.  B.  ibl 

NOTARIES  PUBCIO:— 

Ikulty^^  #•  t  Wm.  4,  e.  70,  t .  2.— The  Mm!     of 
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the  FaonltieB  in  exercising  the  discretion  given  to  him 
by  the  2nd  section  of  3  &  4  WilL  4,  c.  78,  in  the  ap- 
pointment of  notaries  pnblio,  will,  whilst  paying  due 
regard  to  vested  interest,  above  all  things  consider  the 
oonvenienoe  and  aooommodation  of  t^e  merchants, 
iMmkers,  and  shipowners,  carrying  on  business  in  the 
tiown  where  it  is  proposed  to  appoint  additional  no- 
taries. Increase  of  population  alone,  unless  accom- 
panied by  an  increase  of  shipping  and  mercantile 
business,  is  no  sufficient  ground -for  the  appointment  of 
additional  notaries. — Graham  v.  Smarts  9  Jur.  N.  S. 
S87. 

PRACTICE:— 

Criminal  itfit — (Mation — Appearance  and  admission 
wf  articles — Costs. —  The  promoter  of  a  criminal  fuit 


should  bring  in  articles,  although  the  party  cited  has 
by  special  proxy  admitted  the  breach  of  the  law  charged 
in  the  citation,  for  otherwise  the  Court  in  many  cases 
would  not  know  what  sentence  to  pronounce  on  the 
admisBJon. 
Rule  as  to  costs.— J<wkJ#  v.  Jel/,  8  L.  T.  N.  S.  399. 

See  Doctrine. 

QUAKER. — See  Church-Ratb. 

THIRTY-NINB  ARTICLES,— See  Doctrine. 

UNION  CHAPLAINS:— 

The  chaplain  of  a  union  may  perform  the  services 
there  without  the  consent  of  the  inouml>ent. — Moly- 
neuw  V  Bagshaw,  687.-8  L.  T.  N.  S.  381.— 9  Jur.  N.  S. 
553. 
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PUBLIC  GENERAL  STATUTES,  1863. 


26  VICTOBUB. 


[THE  IMPORTANT  STATUTES  ONLY  ARE   SET  OUT  AT  LENGTH.] 


CAP.  I, 

An  Act  to  enable  Her  Majest jto  provide  for  the  Es- 
tabluhment  of  His  Royal  Highness  the  Prince  of 
Wales  and  Her  Royal  Highness  the  Princess  Alex- 
andra of  Denmark,  and  to  settle  certain  Annuities 
on  Her  Royal  Highness.  [5th  March,  1863. 

CAP.n. 

» 

An  Act  to  make  Provimon  concerning  Bills  of  Exchange 
and  Ph>misBory  Notes  payable  in  the  Metropolb  on 
the  Day  appointed  for  the  Passage  through  the  Metro- 
polis of  Her  Royal  Highness  the  Princess  Alexandra 
of  Denmark.  [5th  March,  1863. 

CAP.m. 

An  Act  to  extend  the  Credit  for  Psyment  of  a  Portion 
of  the  Excise  Duty  on  Bialt.         [27th  March,  1863. 

CAP.  IV. 

An  Act  to  extend  for  a  further  Period  the  Proyiaons 
of  the  Union  Relief  Aid  Act  of  the  List  Session. 

[27th  March,  1868. 

CAP.  V. 

An  Act  to  amend  the  Law  relating  to  the  Royal  Nayal 
Coast  Yohmteers.  [27th  March,  1863. 

WHEREAS  it  is  expedient  to  amend  the  law  relating  to 
the  Royal  Nttyal  Coast  Volunteers:  be  it  therefore  enaoted  by 
the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritnal  and  Temporal,  and  Com- 
mons in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows: 

1.  SteHom  5  q/'16  jr  17  Viei.  o.  73,  rmaled  in  pari,  with 
rtaptd  to  fiUwre  emtriM  or  rt-enuriu  of  Naval  Coast  Vohm- 
teert.'}  Seotton  &yt  of  the  Act  of  the  session  of  the  sixteenth 
and  serenteenth  years  of  her  Miuesty  (chapter  seTenty-three), 
"  for  the  establishment  of  a  body  of  Nayal  Coast  Volunteers, 
and  iot  the  temporary  transfer  to  the  nayy,  in  case  of  need,  of 
seafaring  men  employed  in  other  public  services,*  shall,  with 
re^Mct  to  every  volunteer  raised  under  that  Act  who  ofter  the 
passing  of  this  Aot  enters  or  re-enters  hims^  as  such  volunteer, 
be  read  as  if  the  words  **  but  so  that  no  saoh  volunteer  be  taken 
or  sent  beyond  one  hundred  leagues  from  the  shore  <^  some 
part  of  the  United  Kingdom  "  were  omitted  tbeiefirom. 

CAP.  VI. 

An  Act  to  apply  the  Bom  of  Ten  Millions  out  of  the 
Consolidated  Fund  to  the  Service  of  the  Year  One 
thousand  eight  hundred  and  sixty-three. 

[27th  March,  1863. 

CAP.Vn. 

An  Act  for  altering  the  Duties  on  Tobacco,  and  per- 
mitting the  Manufacture  of  Cavendish  and  Negrohead 
in  Bond.  [27th  March,  1863. 

CAP.vm. 

An  Act  for  punishing  Mutinv  and  Desertion,  and  for 
the  better  rayment  of  the  Army  and  their  Quarters. 

[20th  April,  1863. 


CAP.  IX. 

An  Act  for  the  Rmilation  of  Her  Mi^jes^s  Boyml 
Marble  Forces  whik  on  shore.         [20th  April,  1868 . 

CAP.  X. 

An  Act  for  prohibiting  the  Exportation  of  Salmon  at 
certam  Times.  [20th  April,  1863. 

WHERB  AS  the  sale  of  salmon  within  the  United  ^ngdom 
is  prohibited  at  various  times;  that  is  to  say,  if  caught  in  Eng- 
land within  the  limiU  of  the  Salmon  Fishery  Act,  1861,  is 
prohibited  between  the  third  day  of  September  and  the  seoond 
day  of  February;  if  caught  in  any  fishery  district  in  Irelaad, 
is  prohibited  during  snob  time  as  the  capture  of  salmon  is  pro- 
hibited in  that  dutriot;  if  caught  in  Scotland,  within  the 
limito  of  *<  The  Salmon  Fisheries  (Scotland)  Aot,  1862,''  is 
prohibited  between  the  commencement  of  the  latest  and  the 
termination  of  the  earliest  annual  close  time  fixed  for  any 
district;  if  caught  in  the  River  Tweed,  as  defined  by  **  The 
Tweed  Fisheries  Amendment  Act,  1859,"  is  prohibited  between 
the  fourteenth  day  of  September  and  the  fifteenth  day  of 
February:  and  whereas  the  capture  or  possession  of  foid  or 
unseasonable  salmon  within  the  limits  of  the  United  Kingdom 
is  prohibited  at  all  times:  and  whereas  the  provisions  of  the 
said  Acts  are  evaded  by  the  expdftatlon  for  sale  in  Franca 
and  other  fordgn  countries  of  salmon  that  cannot  legally  be 
sold  within  the  limito  of  the  United  Kingdom:  be  it  enacted 
by  the  Queen's  meet  excellent  Migesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritnal  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows: 

1.  Short  Title,"]  This  Aot  may  be  cited  for  all  purposes  as 
"  The  Salmon  Acto  Amendment  Act,  1863.** 

2.  •* Parts  hegond  Has*'  d^fuied,]  No  part  of  the  United 
Kingdom,  however  situated  with  regard  to  any  other  part, 
shall  be  deemed  for  the  purposes  of  this  Aot  to  be  parts  be- 
yond 


3.  Export  of  uncUan  or  WMstLSonabU  salmon^  or  salmon 
caught  at  eertaiH  limes,  prohibited.']  No  unclean  or  unseason- 
able salmon,  and  no  salmon  caught  during  the  time  at  which 
the  sale  of  salmon  is  prohibited  in  the  district  where  it  is 
caught,  shall  be  ezportea  or  entered  for  exportation  from  any 
part  ot  the  United  Kingdom  to  parts  beyond  seas. 

An  salmon  exported  or  entered  for  exportation  in  contra- 
vention of  this  section  shall  be  forfeited,  and  the  person  ek- 
porting  or  entering  the  same  for  exportation  shall  be  subject 
to  a  penalty  not  exceeding  five  pounds  in  respect  of  each  sal- 
mon so  exported  or  entered  for  exportation. 

The  burden  of  proving  that  any  salmon  entered  for  expor- 
tation from  any  part  of  the  United  Kingdom  to  parU  beyond 
seas  between  the  third  day  of  Septemb^  and  the  seoond  day 
of  February  following  is  not  so  entered  in  contravention  of 
this  Act  shall  lie  on  the  person  entering  the  same  fbr  exporta- 
tioQ. 

4.  Beeoverv  of  penalties.]  All  penalties  nnder  this  Aot  may 
be  recovered  m  England,  except  within  the  limits  of  the  said 
Tweed  Fisheries  Aot,  as  penalties  under  the  Salmon  Fishery 
Aot,  1861;  in  Ireland,  as  penalties  under  the  Act  passed  in 
the  session  of  the  fifth  and  sixth  vears  of  the  reign  of  her 
present  Mi^jesty,  chapter  one  hondred  and  six,  intituled  an  Aot 
to  regulate  the  Irish  fisheries;  in  Scotland,  except  within  the 
limiti  of  tho  Slid  Twaad  FidNriM  Act|  ii  penalties  nnder  tha 
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[Caps.  11,  12. 


Siilroon  Fisheries  (Scotland)  Act,  1862;  and  within  the  limits 
of  the  said  Tweed  Fisheries  Act.  ia  nuumer  prescribed  by 
"  The  Tweed  Fisheries  Act,  1857." 

CAR  XL 

An  Act  for  the  Registration  of  Births  and  Deaths  in 
Ireland.  [20th  April,  1863. 

CAP.  xn. 

An  Act  to  Abolish  the  Office  of  Secretary-at-War,  and 
to  transfer  the  Duties  of  that  Office  to  one  of  Her 
Maje8ty*8  Principal  Secretaries  of  State. 

[4th  May,  1863. 

WHEREAS  by  Tarions  Acts  of  ParIiament,Jand  particularly 
by  those  meationed  and  set  forth  in  the  schedule  to  this  Act, 
Various  duties,  powers,  and  authorities  are  given  to  and  vested 
in  and  exercisable  by  the  Secreiary«at- War  and  his  deputy : 
and  whereas  her  Migesty  hath  thought  fit  to  appoint  a  princi- 
pal Secretary  of  State  for  the  War  Department,  and  to  transfer  to 
him  the  administration  of  the  department,  the  duties  of  which 
were  previously  executed  by  the  said  Secretary-at-War:  and 
whereas  it  is  expedient  that  the  office  of  Seoretary-at-War  should 
be  abolished,  aud  that  the'several  duties,  powers,  and  authori- 
ties heretofore  given  to,  vested  in,  and  exercised  by  the  said 
Secretary-at-War  and  his  deputy  under  the  said  several  Acts 
should  be  vested  in  and  exercisable  by  one  of  her  Majesty's 
principal  secretaries  of  state  and  an  uuder-scoretary  renpec* 
lively :  be  it  enacted  by  the  Queen's  most  excellent  M^gesty,  by 
and  wiih  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal, and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  aathority  of  the  same,  as  follows: 

1 .  After  paaMing  of  thi»  Act,  office  of  Secretary-aU  War 
oholithed^  and  duties,  Ac,  transferred  to  Secretarjf  of  State  for 
War,"]  That  fVom  and  after  the  passing  of  this  Act  the  office  of 
Secretary-at-War  shall  be  and  the  same  is  hereby  abolished, 
but  all  the  duties,  powers,  authorities,  rights,  and  privileges 
whatsoever  which  by  virtue  of  the  said  resited  Acts  or  either 
of  them,  or  of  any  other  Act  or  Acts  of  Parliament,  or  of  any 
olher  law,  custom,  or  usage  whatsoever,  are  at  the  time  of  the 
passing  of  this  Act  vested  in  or  exercised  or  exercisable  by  the 
Secretary-at-War  shall  henceforth  continue  in  full  force,  and 
aiiall  be  and  the  same  are  hereby  declared  to  be  vested  in  aud 
exercisable  by  her  Majesty's  principal  secretary  of  state  for 
the  time  being  to  whom  her  Miijesty  shall  think  fit  to  iutrust 
the  seals  of  the  War  Department,  and  further  that  any  such 
(iuties,  powers,  and  authorities  which  by  y|rt^e  as  alorefuiid 
a  deputy  Secretary-at-War  might  heretofore  e;cercise  shall 
hereafter  be  exercised  or  ej^ercisable  by  ^  under-secretary  of 
state. 

2.  Monies,  4^.  standing  in  the  nnine  of  Secretarjf-atr  War 
tf^afsf erred  to  tke  name  of  the  Secretary  of  State  for  y^ar*"] 
All  HiOnies,  stocks,  and  securities  standing  in  the  name  of  the 
^^ecretary-at-War,  either  alone  or  in  joint  acoount  with  any 
other  person  or  persons,  in  the  books  of  the  Governor  aud  Com- 
pany of  the  Bank  of  England,  shall,  after  the  passing  of  this 
Act,  be  entered  in  or  transferrci  to  the  name  of  her  Miyesty's 
|irincipal  Secretary  of  State  for  the  War  Popartinept«  to  a  soleQr 
joint  account,  as  the  nat^re  of  the  oase  may  be,  aud  be  sul^ect 
to  the  same  trusts  ^nd  powers,  and  b^  held  for  the  same  ends, 
intents,  and  purpoaes,  a*  t^o  Bsme  were  liabhi  to  before  the 
p^ng  of  this  Act;  and  the  Governor  and  Company  of  the 
Bank  of  England,  under  ipstrnc^ions  from  the  oon^missioners 
of  her  li^iges^y's  Treasury,  |ire  hereby  aatbori;Eed  avd  required 
to  make  the  aforesaid  alterations  in  their  books. 

8.  MofiieSf  ffo,  standing  to  tke  credit  of  the  Aceomiant- 
Generalin  Chancery  an  accoant  of  Secretary^at-  War  to  be 
transferred  to  Secretary  of  Stoic  for  War,']  All  monies,  stocks, 
or  securities  standing  to  the  oredit  or  in  the  name  of  the  Ao- 
eonntant-Oeneral  of  the  Court  of  Chancery  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England,  or  of  any  other 
public  company,  and  the  dividends  or  interest  on  suoh  stodcs 
or  secuf  itiea,  which  are  by  any  order  of  the  Court  of  Chancery 
directed  to  be  paid  or  transferred  to  the  Secretary-at-War  or 
deputy  Secretai/-at-War,  sball,  pntil  ths  Court  of  Phancery 
shall  otherwise  order,  be  pa|d  or  transferred  to  her  Miyesty's 
principal  ^ecpretary  of  State  for  the  War  ]>epartment,  or  to  ap 
upder  Secretary  of  St^te  fpr  t^e  \Var  Department  ^r  |ha  time 
being. 

4.  Orders^  ^.  to  remnin  in  fnree^  AH  orders,  regnlatfons, 
and  dii-eotions  h  Tetofore  lawfully  given  or  made  by  Uie  Score 
tary-at-War  or  his  deputy  shall  rrinain  is^  fhll  force,  but  the 


same  shall  hereafter  be  deemed  to  be  the  orders,  ragnlatioiis, 
and  durections  of  one  of  her  Miyesty's  principal  Secralariee  of 
Sute,  and  be  subject  to  alteration  or  revocation  by  one  of  each 
secretaries  accordingly. 

5.  Short  iiile.l  This  Act  may  be  cited  as  **  The  SecreUry- 
at-War  AboUtiou  Act,  1363." 

THE  SCHEDULE. 

45  Oeo.  3,  e.  58  ]  An  Act  to  repeal  an  Act  made  in  the 
twenty-third  year  of  King  George  the  Third,  for  the  better 
regulation  of  the  office  of  Paymaster  General  of  his  Majesty's 
forces,  aud  the  more  regular  payment  of  the  army;  and  ibc 
the  more  effectually  r^ulating  the  said  office. 

4T  Geo,  3,  {Sees.  2),  c.  85.]  An  Act  for  the  more  coove- 
nient  payment  of  half  pay  and  peusions,  and  other  allowaiioes 
to  officers  and  widows  of  ufficera,  and  to  persons  upon  the 
compassionate  list. 

48  Geo  3,  c.  128.]  An  Act  to  repeal  so  much  of  an  Act 
passed  in  the  forty- fitth  year  of  George  the  Third,  for  regalat- 
ing  the  office  of  paymaster  general,  as  requires  certain  ae- 
counts  to  be  examined  and  settled  within  certain  periods  by 
the  Secretary-at-War,  and  enabling  his  U>go>ty  to  make 
orders  for  examining  and  settling  such  accouuta. 

51  Creo.  3,  c.  103  J  An  Act  to  aoihorixe  the  allowing  offi- 
cers to  retire  on  hair  pay  or  other  allowances  under  certain 
restrictions. 

52  Geo.  3,  c.  151.]  An  Act  to  extend  the  provisions  of  51 
Greo.  3,  c.  103,  relating  to  the  half  pay  and  allowance  of  offi- 
cers retiring  from  service;  and  to  authorise  the  allowing  to 
foreign  officers  wounded  the  like  pensions  and  allowaaoes  as 
are  given  to  British  officers  under  the  like  circumsianoea. 

53  Geo,  3,  c.  81.]  An  Act  to  amend  several  Acts  relating 
to  the  militia,  and  to  enlisting  of  the  militia  into  his  Migesty's 
regular  forces. 

57  Geo.  3,  c  41.]  An  Act  to  repeal  54  Geo.  8,  c.  151,  and 
65  Geo.  3,  c  170,  relating  to  the  office  of  the  agent  general, 
and  for  transferring  the  duties  of  the  said  office  to  the  offiees 
of  the  Paymaster  General  and  Secreury-at-War. 

58  Geo,  3,  c,  73.]  An  Aot  for  regulating  the  payment  of 
regimental  debts,  and  the  distribution  of  the  efiecta  of  offieers 
and  soldiers  dying  in  service,  and  the  receipt  of  sums  doe  to 
soldiers. 

6  Geo,  4,  c.  61.]  An  Act  to  amend  58  Gea  8,  c  73,  and 
4  Geo.  4,  c  81,  for  regulating  the  payment  pf  regimental 
debts,  and  the  distribution  of  the  effects  of  officers  and 
soldiers  dying  in  service,  and  the  recdpt  of  soma  due  to 
soldiers;  and  for  punishing  mutiny  and  desertion  of  officers 
and  soldiers  in  the  service  of  the  East  India  Company. 

7  Geo.  4,  c.  16.]  An  Act  to  consolidate  aud  amend  several 
Acts  relating  to  the  royal  hospitals  for  soldiers  at  Chelsea  and 
Kilmahihsni. 

7  Qeo.  4,  c  31.1  An  A^'t  to  amend  52  Geo.  3,  e.  151,  to  far 
as  the  same  relates  to  the  retired  allowances  of  qnartemLirters 
of  cavalry  and  infantry. 

1  IVm.  4,  o.  41.]  An  Aat  to  make  further  regulations  widi 
respeet  to  army  pensions. 

1^2  Vict,  c.  89.]  An  Act  respecting  the  transfer  of 
certain  funds  to  the  Seoretary<Hftt-War  and  the  Paymaater- 
General. 

6  jr  6  y^  c,  70.]  An  Act  to  amend  the  lawa  rebtiag 
to  the  payment  of  out-pensioneii  of  Chelsea  Hospital. 

6  jr  7  VicL  a  95.]  An  Aot  for  rendering  more  efleetSve  tiie 
services  of  such  out-pensioners  of  Chelsea  Hospital  as  shall 
be  called  out  to  assist  in  preserving  the  public  peaoe. 

7^8  VicL  c,  85.]  An  Act  to  atUch  certahi  oonditions  to 
the  constrnotion  of  futnra  railways  authorised  or  te  be  antbor 
rised  by  any  Act  of  the  present  pr  succeeding  sessions  of 
Parliament;  and  for  other  purposes  in  rdation  to  railways* 

)t)  VicL  c.  21.]  An  Act  to  regnlate  this  stations  of  soldiers 
during  Parliamentary  eleotions. 

U  ^  12  VicL  c,  55.]  An  Act  for  consolidating  tite  ofi$ces 
of  paymasters  of  exchequer  bills  and  paymaster  of  civil  ser- 
vices with  the  office  of  paymaster-general,  and  for  making  other 
provisions  in  regard  to  the  consolidated  offi  nsa. 

15  jr  16  VieL  c,  50.]  An  Act  to  consolidate  and  ameodthe 
laws  relating  to  the  militia  in  England. 

17^18  Vict  e.  1Q5.]  An  Act  to  amend  the  law  reladng  to 
the  Militia  in  Engiaudand  Wale^ 

19  Ftcf.  0.  15.]  An  M%  for  fbHher  regulating  the  p^^ 
mept  of  the  out-pensioners  of  Greenwich  and  Chelsea  HMpt- 
tals. 

18  A*  19  VieL  e,  123.]  An  Aot  to  defray  the  charge  of  ^ 
pay,  clothing,  and  contingent  apd  other  expenses  pf  ^  ^ 
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embodied  militia  in  Great  Britain  and  Ireland;  to  grant  allow* 
ances  in  certain  caiet  to  snbaltem  oflSoerif  adjntante,  paymas- 
tere,  qnartermasters,  turgeont,  a8ti8tant-tnrgeon8,and  lurgeont* 
mates  of  the  militia,  and  to  anthoriae  the  employment  of  the 
non-oommistioned  officers. 

S2  jr  23  VieL  e.  SO.]  An  Act  to  amend  and  coniolidate  the 
law*  relating  to  military  MTings*  banks. 

S2  j-  23  rict  c.  38.]  Ao  Act  further  to  amend  the  laws  re- 
lating to  the  militia. 

22  ^  28  VicL  e,  42.]  An  Aet  to  provide  iat  the  estaUish- 
meni  uf  a  resenre  Ibroe  of  men,  who  have  been  in  her  Mj^^tT** 
service. 

28  j-  24  VieL  c.  94.]  An  Act  to  amend  the  laws  relating  to 
the  militia. 

23  jr  24  Viet  c.  152.]  An  Act  to  facilitate  internal  comw 
munication  iu  Ireland  by  means  of  tramroads  or  tramways. 

25  VieL  e.  5.]  An  Act  for  pnuishing  mutiny  and  de- 
sertion; and  for  the  better  payment  of  the  army  and  their 
quartera. 

And  mlee  and  articles  of  war  made  nnder  such  last-men- 
tioned  Act. 

CAP.  xm. 

An  Act  for  the  Protectioa  of  certaiQ  Garden  or  Orna- 
mental Grounds  in  Cities  and  fiorooghs. 

[4th  May,  1868. 

WHEREAS  it  is  expedient  to  make  provision  for  the  better 
protection  and  charge  of  enclosed  garden  or  ornamental  grounds 
which  have  been  set  apart  for  the  use  of  the  inhabitants  of  any 
public  square,  crescent,  circus,  street,  or  other  public  place  sor- 
rouuding  or  adjoiuing  such  gurdens  or  grounds  in  any  city  or 
borough:  be  it  euacted  by  the  Queen*s  most  excellent  Majesty, 
by  and  with  the  advice  and  con«ent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
aud  by  the  authority  of  the  same,  as  follows: 

1.  Oardens  in  certain  ttfuarM^  ffe.,  wutjf  ht  freed  from  we^- 
/eei,  encroaehmenU^  ^c,  and  wetted  in  the  Metropolitan  BotSrd 
of  Works  or  other  corporate  authority  ;  or  vetted  in  a  committee 
of  rated  inkabitante,']  Where  in  any  city  or  borough  any  en- 
closed garden  or  ornamental  ground  has  been  sut  apart  other- 
wise  than  by  the  revocable  permission  of  the  owner  thereof  in 
any  public  square,  crescent,  circus,  street,  or  other  public  place, 
for  the  use  or  enjoyment  of  the  inbabitaiiU  thereof,  and  where 
the  trustees,  commissioners,  or  other  body  appointed  for  the 
care  of  the  same  have  neglected  to  keep  it  in  proper  order,  or 
where  such  garden  or  ground  has  not  been  vested  in  or  plaoed 
notler  the  management  of  any  trustees,  oommissioners,  or  other 
bodv  for  the  care  of  the  same,  and  from  the  want  of  such  care 
or  from  any  other  cause  has  been  neglected,  tbe  Metropolitan 
Board  of  Works,  where  the  same  is  in  any  place  under  their 
jurisdiction,  except  the  city  of  London  (where  the  provisions 
of  this  Act  shall  be  carried  into  effect  by  the  corporation  of 
the  said  city),  and  tbe  corporate  authorities  in  any  other  city 
or  borough,  sbHli  take  charge  of  the  same,  putting  up  a  notioe 
or  notlct:s  to  that  effect  iu  such  garden  or  ornamental  ground ; 
and  if  after  due  inquiry  the  person  entitled  to  any  estate  of 
freehold  in  the  same  cHunot  be  found,  or  if  it  shall  l»e  vested  in 
woiy  person  by  whoui  it  is  held,  subject  to  any  condition  or  re- 
sorvation  for  keeping  the  same  as  and  for  a  garden  or  pleasure 
ground,  or  that  the  same  shall  not  be  built  upon,  hut  not  other- 
wise, shall  oanae  any  boildings  or  other  enoroaehment  made 
therein  within  the  period  of  twenty  years  before  the  passing  of 
this  Act,  to  be  removed,  and  (if  requested  by  a  majority  of  two- 
thirds  of  the  owners  and  of  the  occupiers  of  the  houses  sur- 
rounding the  same)  shall  vest  suoh  garden  or  ornamental  ground 
in  a  committee  consisting  of  not  more  than  nine  nor  fewer  than 
three  of  the  rated  inhabitants  of  such  houses,  to  be  chosen  an- 
nually by  suoh  inhabitants,  in  order  that  the  same  may  be  kept 
as  a  garden  or  ornamental  ground  for  the  use  of  sueh  in- 
babitanU;  and  the  vestry  or  board  of  any  and  every  parish  or 
<listrict  within  which  the  same  or  any  part  thereof  is  situate 
ahall  from  time  to  time  cause  to  be  raised  the  sums  required 
by  suoh  oooimittee  for  defraying  the  expenses  of  the  main- 
tenance and  management  of  sooh  endoeed  garden  or  oma- 
mentd  ground,  or  of  such  part  thereof  as  is  situate  within  their 
parish  or  district,  by  an  addition  to  the  general  rate  to  be  as- 
sessed on  the  occupiers  of  such  bouses;  or  if  the  said  owners 
and  occupiers  shall  not  agree  as  aforesaid  to  undertake  die 
chaige  of  such  garden  or  ornamental  ground,  the  Metropolitan 
Boiu-d  of  Works  or  corporate  anthorily  aforesaid  shall,  within 
six  months  after  the  notice  hereinbefore  mentioned  shall  have 
been  put  up  within  the  same,  or  within  such  further  txqiie  as 
%\ie  sa|d  boafd  or  futlyority  mapr  think  it  expedient  to  allow 


for  such  agreement  to  be  come  to,  vest  the  same  in  snoh  vestriea 
or  boards,  who  shall  thenoelbrth  take  charge  of  and  maintain* 
the  same  as  an  open  plaee  or  street,  in  such  manner  as  shall 
appear  to  them  moat  aavantageoos  to  the  public,  sulject  to  the 
approval  of  the  Metropolitan  Board  of  Works  or  corporate  au- 
thority, as  the  case  may  require;  saving  and  always  reserving 
to  every  person  and  persons,  his  and  their  hehrs,  executors,  ad- 
ministrators, and  as^gns,  all  snoh  estate,  right,  title,  and  in- 
terest as  he,  she,  or  they  would  or  ongfat  to  have  had  and  en- 
joyed of,  in,  Us  from,  or  out  of  the  gardens  and  grounds  afore- 
said in  case  this  Act  had  not  passed* 

2.  Protection  of  open  epaeee  from  eneroaehment^  And 
whereas  it  is  expedient  that  the  same  should  be  carefully  pro- 
tected from  undue  encroachment,  where  any  right  to  require  that 
any  garden  or  ornamental  ground  as  piforesaid  be  kept  and  main- 
tained as  such,  or  that  the  same  shall  not  be  built  upon,  shall  be- 
long to  any  person  in  right  of  any  honse  or  other  property,  and  he  • 
shall  by  notice  in  writing  signed  by  him  addressed  to  the  Metro-  ' 
politan  Board  of  Works  where  the  same  is  in  any  plaoe  nnder  their 
jurisdiction  except  the  city  of  London,  where  the  same  shall  be 
addreesed  to  the  corporation  of  the  said  city,  or  to  the  corporate 
authorities  in  any  other  city  or  borough,  requesting  the  said 
Metropolitan  Board  of  Works  or  corporate  authority  to  pro- 
tect the  right  before  mentioned,  the  said  Metropolitan  Board  of 
Works  or  corporate  authority,  after  due  inquiry,  may,  if  they 
shall  thrak  fit,  accede  to  such  request,  and  Uien  and  there- 
upon the  right  of  suoh  person  to  require  that  such  garden  or 
ornamental  ground  to  be  maintained  as  snoh,  or  that  the  same 
shall  not  be  built  upon,  shall  thenceforth  be  vested  in  such 
Metropolitan  Board  of  Works  or  corporate  authority,  who  shall 
be  fully  empowered,  for  and  hi  their  own  name,  to  exercise  all 
tlie  rights,  powers,  and  privileges  in  relation  thereto,  and  take 
such  legal  proceedings  for  asserting,  defending,  and  protecting 
the  same,  as  the  said  person  might  have  exercised  or  taken. 

3.  Exptntee  how  to  be  defrayed^]  Any  charge  incurred  by 
the  Metropolitan  Board  of  Works  in  the  execution  of  this  Act 
shall  «be  deemed  to  be  expenses  of  tbe  said  Board,  for  payment 
whereof  provision  is  made  by  the  Act  for  the  better  local  ma- 
negoment  of  the  Metropolis;  and  the  expenses  incurred  by  any 
corporate  authority  shall  be  deemed  to  be  expenses  necessarily 
incurred  by  them  in  carrying  into  execution  within  and  for 
their  city  or  borough  the  Act  intituled  An  Act  to  provide  for, 
the  regulation  of  municipal  corporations  in  England  and 
Wales,  and  any  other  Act  amending  the  same. 

4.  Bye-lame  for  management  of  Oarden,  jr.]  Where  any  snoh 
garden  or  ground  is  managed  by  any  committee  of  the  inhabi- 
tauts  of  any  squars,  crescent,  circus,  street,  or  plaoe,  suoh  com- 
mittee may  make,  and  from  time  to  time  revoke  and  alter,  bye- 
laws  for  the  management  of  the  same,  and  for  the  preservation 
of  the  trees,  shrubs,  plants,  flowers,  rails,  fences  seats,  summer- 
houses,  and  other  things  therein,  which  byelaws  shall  be  entered 
in  a  book  kept  for  that  purpose  by  the  committee,  signed  by  tbe 
chairman  of  the  meeting  at  which  the  same  shall  be  passed,  and 
which  book  shall  and  may  be  produced  and  read,  and  taken  as 
evidenoeof  such  byelaws,  in  all  courts  whatever;  and  any  in- 
habitant or  servant,  or  other  person  admitted  to  suoh  garden 
by  any  inhabitant,  offending  against  the  same,  after  they  shall 
have  been  duly  allowed,  as  hereinafter  provided,  upon  proof 
thereof  before  a  magistrate  acting  for  the  dbtriot  in  which 
such  garden  is  situate,  shall  be  liable  for  each  offence  to  a 
penHlty  not  exceeding  five  pounds:  provided  always,  that  such 
byelaws  shall  not  come  into  operation  nntO  the  same  shall  have 
been  allowed  by  some  judge  of  one  of  the  superior  courts,  or  by 
the  justicee  in  quarter  sessions;  and  it  shall  be  incumbent  on 
sueh  judge  or  justices,  on  the  request  of  such  committee,  to  in- 
quire into  any  byelaws  tendered  to  them  for  that  purpose,  and 
to  allow  or  disallow  the  same  as  they  think  meet. 

5.  Penalty  for  injuring  garden^]  Any  police  constable  who 
shnll  see  any  person  throwing  any  rubbish  into  any  suoh  gar- 
den, or  trespassing  therein,  or  getting  over  the  railings  ur  fence^ 
or  stealing  or  damaging  the  fiowera  or  plants,  or  committing 
any  nuisance  therein,  may  apprehend  such  person,  under  the 
authority  hereby  given  to  him ;  and  any  person  convicted  before 
auy  magistrate  acting  for  the  district  shall  be  liable  for  each 
and  every  offence  aforesaid  to  a  penalty  not  exceeding  forty 
shillings,  or  to  imprisonment  for  any  period  not  exceeding  four- 
teen days;  and  in  case  it  shall  be  necessary  to  state  in  any  pro- 
ceedings the  ownership  of  the  property  of  such  garden,  flowers, 
or  plants,  it  shall  be  sufficient  to  describe  the  same  as  the  pro- 
perty of  the  committee  by  the  name  of  A.  B.  aud  others. 

6.  Certain  provisioni  q/*  18  ^  19  Viet,  c,  120,  to  be  ineorpO" 
rated  with  this  Act,  and  to  applg  to  penalties,  ffc.  imposed  bp  this 
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Ati,  11  jr  12  VicUe.  48,a20O  lo  offpfy.]  Tht  proriiioni oon- 
tained  in  th«  two  himdred  tad  twcaty-Uth,  two  hundred  and 
twenty^iixth,  two  hundred  and  twenty-amnth,  and  two  hun- 
dred and  twentv.eighth  teotions  of  the  Act  paiaed  in  the  aesaion 
of  parliament  held  in  the  eighteenth  and  nineteenth  yeara  of 
the  reign  of  her  most  graciona  Hi^ieftif  the  Qneen,  chapter  one 
hundred  and  tweqtj,  ahall  he  inoorporated  in  tbia  Act,  and 
ahall  apply  to  any  penal^  or  forfoiture  impoaed  by  thia  Act,  or 
av^  byelaw  made  in  parananee  tliereoC  in  and  for  erery  matter 
or  thing  done  or  omitted  to  be  done  within  the  metropolitaa 
diatriets  and  the  Act  paaaed  hi  the  twelfth  year  of  the  reign  of 
bv  MiJM^  the  Queen,  chapter  fbrtT-tbree,  ahall  apply  to 
etery  penalty  or  forfUtui«  impoaed  by  thia  Act,  or  any  byelaw 
made  m  porauance  thereof,  for  any  matter  or  thing  done 
or  omitted  to  be  done  within  any  other  part  of  England  and 
Walea. 

7.  Ad  not  to  0x4muiio  pnmtr^  of  lAa  Croion  or  to  property 
mdgr  tke  moMagement  of  tko  Co»mit§iontrs  ^  Works,  jr^.  J 
Nothing  in  thia  Act  ahall  extend  to  or  include  any  garden,  or- 
namental ground,  or  other  hmd  belonging  to  her  Miyeaty  in 
right  of  her  Crown  or  of  her  Duchy  of  Lancaater,  or  any  garden, 
ornamental  ground,  or  other  Und  for  the  time  being  under  the 
management  of  the  commiaaionera  for  the  time  l^ing  of  her 
Miyeaty'a  worka  and  public  buUdinga,  or  of  the  commiaaionera 
for  the  time  being  acting  under  the  Crown  Eatate  Paving  Act, 
1851,  or  to  any  garden,  ornamental  or  other  ground,  for  which 
apeoial  proviaion  ia  made  for  the  due  care  and  protection  thereof 
by  any  public  or  privata  Act  of  Parliament. 

Extent  of  AeL}  Nothing  in  thia  Act  ahall  extend  to  ScotUnd 
or  Ireland, 

CAP.  XIV. 

An  Aot  to  amend  the  Law  relating  to  Post  Office 
SaTings  Banks.  [4th  May,  1863. 

CAP.  XV. 

An  Act  to  apply  the  Sum  of  Twenty  Millions  ont  of 
the  ConsoLdated  Fund  to  the  Service  of  the  Year 
One  Thousand  eight  hundred  and  sixty-three. 

[1 1th  May,  1863. 

CAP.  XVL 

An  Act  for  raising  the  Sum  of  One  Million  Pounds  by 
Exchequer  Bonds  for  the  Service  of  the  Year  One 
Thousand  eight  hundred  and  lixty-three. 

[nth  May,  1863. 

CAP.  XVIL 

An  Act  for  amending  the  Local  Government  Act 
(1858).  [nth  May,  1863. 

CAP.  xvnL 

An  Act  to  authorise  the  Indosnre  of  certain  Lands,  in 
pursuance  of  a  Report  of  the  Inclusure  Commis- 
sioners for  England  and  Wales.        [1 1th  May,  1863. 

CAP.  XIX. 

An  Act  to  amend  the  Law  relative  to  the  Sale  of  Hares 
in  IreUnd.  '  [8th  June,  1863. 

CAP.  XX. 

An  Act  to  further  limit  and  define  the  Time  for  pro- 
ceeding to  Election  during  the  Recess. 

[8th  June,  1863. 

WHEREAS  by  the  Act  of  the  twenty-fourth  of  George  the 
Third,  chapter  twenty-aix,  the  Act  of  the  fifty-second  of  George 
the  Third,  chapter  one  hundred  and  forty-four,  and  the  Act  of 
the  twenty-first  and  twenty-second  of  Victoria,  chapter  one 
hundred  and  ten,  the  Speaker  ia  enabled  to  isaoe  his  warrant 
to  the  Clerk  of  the  Crown  to  make  ont  new  writs  for  the  elec- 
tion of  members  of  the  House  of  Commons  in  certain  caaea 
during  the  receaa  of  Parliament,  after  giring  fourteen  daya' 
notice  hi  the  London  GoMettt:  and  whereaa  it  is  expedient  to 
limit  the  time  of  notice  required  bv  the  aaid  AcU:  be  it  enacted 
by  the  Queen'a  moat  excellent  Majesty,  by  and  with  the  adrioe 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parhaibent  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows: 

I.  Beetled  Act$  to  te  construed  as  if  six  and  not  fourteen 
V  notice  had  been  originalljf  in  said  Act^  The  Act  of  the 


twenty-fonrth  year  of  Geofge  the  Tlurd,  chapter  twen|y-aiz,  the 
Act  of  the  fiflv-aecond  year  of  George  the  Third,  chapter  one 
bundled  and  forty-four,  and  the  Act  of  the  twenty-first  and 
twentT-aecond  yeara  of  Victoria,  chapter  one  bundled  and  ten, 
ahall  be  ao  oonatmed  aa  if  lix  and  not  fourteen  daya'  notice  had 
been  oricpnally  inthesaidActa,aBdUiiaAotandtheaaid  Aota 
ahall  be  oonatmed  and  read  together. 

CAP.  XXL 

An  Act  to  amend  the  Law  «nabllug  Boiids  of  Goar- 
dians  to  reeorer  Coets  of  liaintenaBce  of  iU^tfansle 
Childroi  in  certain  cases  in  Lreland. 

[8th  June,  1863. 

CAP.  xxn. 

An  Act  to  grant  certain  Duties  of  Customs  and  Inland 
Beyenue.  [8th  June,  1863. 

CAP.  xxin. 

An  Act  to  alter  the  Boundaries  of  New  Zealand. 

[8th  June,  1863. 

CAP.  XXIV. 

An  Act  to  facilitate  the  Appointment  of  Viee-Admirtls 
and  of  Officers  in  Vice- Admiralty  Courts  in  Her 
M^e8ty*8  Possessions  abroad,  and  to  confirm  the  past 
Proceedings,  to  extend  the  Jurisdiction,  and  to  amend 
the  Practice  of  those  Courts.  [8th  June,  1863. 

CAP.  XXV. 

An  Act  to  make  fhrther  Proridon  for  the  Investment 

of  the  Monies  receiTed  by  the  Commissioners  for  the 

Reduction  of  the  Nationiu  Debt  from  the  Trustees  of 

-  Sayings  Banks  established  under  the  Enactments  of 

Act  Kmih  Qeorge  the  Fourth,  Chapter  Ninety-two. 

[8th  June,  1863. 

CAP.  XXVL 

An  Act  to  fiicilitate  the  Drainage  of  Land  in  Ireland. 

[8th  June,  1863. 

CAP.  XX  vn. 

An  Act  to  amend  the  Law  relating  to  Marriages  in 
Ireland.  [8th  June,  1863. 

CAP.  xxvnL 

kxL  Act  to  give  further  Facilities  to  the  Holders  of  the 
Public  Stocks.  [8th  June,  1863. 

WHEREAS  it  ia  expedient  to  give  further  facilities  to  the 
holdera  of  the  public  atocka  in  respect  of  the  tranafor  thereof, 
and  the  receipt  of  the  diridenda  thereon:  be  it  enacted  by  the 
Qoeen*a  most  excellent  Mi^eaty,  by  and  with  the  adrice  and 
oonaent  of  the  Lorda  Spiritual  and  Temporal,  and  Commooa,  in 
thia  i>reaent  Parliament  aasembled,  and  by  the  authority  of 
the  same,  aa  follows: 

1.  Short  tiiU.\  Thia  Act  may  be  cited  for  all  pnrpoees  u 
the  «  Stock  Certificate  Act,  1863." 

2.  D^mitiom  qf  tersia.]  In  this  aecdon  and  elsewhere  ia 
thia  Act  the  following  expreeaktna  have  the  meanioga  here 
aangned  tu  them: 

*'Thebank  ahall,  with  reierence  to  the  pnUic  aloeka  transfiBr- 
able  at  the  Bank  of  Engkad,  and  oertiBoatea  iasoed  under 
thia  Act  in  reqieot  thereof  and  the  ooapona  of  eii^ 
certifieatea,  mean  the  Govemor  and  Company  of  the 
Bank  of  SngUnd,and  ahall,  with  referepce  to  the 
pnblie  atocka  traaafOTable  at  the  Bank  of  Ireland,  and 
eerttfioales  issued  under  this  Act  in  reapect  thereof,  and 
the  ooopons  of  such  laat^mentieoed  certifieatea,  loaan 
the  Ctofemor  and  Company  of  the  Bank  of  Irdaod. 

''The  Treaanry"  ahall  mean  the  Commisaiooers  of  her 
Miueaty'a  Treasury,  or  any  two  of  tbea. 

"  The  Public  Stock*"  ahall  mean  aaya  toekafbrmfaagpartof 
the  National  Debt,  and  tranaferaUe  in  the  hooka  of  the 
banki  and  "  Share  in  the  pabUo  stocks  "  shall  inolnde 
any  part  of  a  share. 

"  Person  ^  ahall  inolnde  oorporatioa. 

"Felony"  ahall  mean  and  iaa&nda  crime  and  oflbooe  in 
ScotUnd. 

8.  Bight  to  etrt^fooH  of  title  to  stock.}  With  theexoep- 
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tion  and  subject  to  the  oondittons  hereinftfW  mentioned,  erery 
person  inscribed  in  the  books  of  the  Bank  of  Bngland  or  of  the 
Bank  of  Ireland  as  proprietor  of  a  Bhare  in  the  pnblio  stocks, 
may  obtain  a  oertiiioate  or  certificates  of  title  to  the  said  share, 
or  to  anj  part  thereof,  having  annexed  coupons  entitling  the 
bearer  to  the  di?idends  pajrable  in  re^wot  of  that  share  or  part 
of  a  share. 

4.  Re$irieHon  o«  to  truitem  taking  certyteateB  of  ti&t*'] 
No  tmstee  of  any  share  in  the  said  stocks  shall  apply  for  or 
hold  ft  certificate  of  title  to  that  share  onleae  he  is  aotfaorized 
so  to  do  by  the  terms  of  his  tmst:  and  any  oontraTention  of 
this  section  by  a  trustee  shall  be  deemed  to  be  a  breach  of 
trost,  and  be  pwiishable  accordingly;  nevertheless,  this  section 
shall  not  impose  on  the  bank  any  obligation  to  inquire  whether 
a  person  applying  for  a  certificate  of  title  under  this  Act  is  or 
not  a  trustee^  nor  subject  them  to  any  liability  in  the  event  of 
their  granting  a  certificate  of  titie  to  a  trustee,  nor  invalidate 
any  certificate  of  title  if  granted. 

5.  Chneral  pro9iium$  at  to  ctrtifleatoi  of  Htie.!  No  eerti- 
fioate  shall  be  granted  fat  reapeoC  of  any  som  of  stock  not 
being  fifty  pounds,  or  a  multiple  of  fif^  pounds,  or  fai  respect 
of  any  larger  amount  than  one  thousand  poundst 

The  Trsaaniy  may  by  warrant  declare  that  any  one  or  more 
of  the  poblio  stocks  specified  in  the  warrant  shall  be  snl^jeot 
to  the  provisions  of  this  Act;  bnt,  until  that  declaration  ia 
made,  stock  certificates  shall  be  issued  only  in  ^peot  of  the 
Three  per  Centum  Consolidated  Annuities,  Reduced  Three 
per  Centum  Annuities,  and  the  New  Three  per  Centum 
Annuities: 

The  coupons  annexed  to  a  stock  certificate  shall  eomptise 
the  dividends  payable  in  respeel  of  the  stock  described  in  the 
certificate  fMr  a  period  of  not  kes  than  five  years,  commencing 
firom  the  date  of  the  certificate.  At  the  expiration  of  that 
period,  firesh  coupons  shall  be  issued  for  a  further  period  of 
not  less  than  five  years,  and  so  for  successive  periods  of  not 
less  than  five  years  during  the  contiouance  in  force  of  the 
stock  certificate;  but  the  bank  may,  if  they  think  fit,  in  lien 
of  issuing  fresh  coupons  in  respect  of  a  certificate^  give  In 
exchange  a  fresh  certificate  with  coupons  attached  thereto: 

Coupons  shall  be  payable  at  the  chief  establishment  of  the 
bank  at  the  expiration  of  three  clear  days  from  the  day  of  pre- 
sentation, and  at  any  branch  establishment  of  the  bank,  situate 
more  than  ten  miles  ficom  the  chief  establishment,  at  the  ex- 
phratioa  of  five  clear  days  from  the  day  of  presentation: 

The  payoMnt  to  th%  bearer  of  any  coupon  of  the  amount  ex- 
pressed therein  shall  he  a  /uU  diichaige  to  the  bank  of  all  lia- 
bility in  respect  of  that  coupon  and  the  dividend  repreeented 
thereby: 

If  any  stock  certificate  or  coupon  issued  nnder  this  Act  is 
lost  or  destroyed,  the  hank  shall  grant  a  new  certificate  or 
coupon  on  receiving  indemni^  to  their  satisfaction  i^gainst  the 
claims  of  all  persons  deriving  titie  under  the  certificato  or  cou- 
pon so  lost  or  destroyed : 

No  notice  cf  any  trust  in  respect  of  any  stock  certificate 
or  coupon  issoCd  under  this  Act  shall  be  receivable  by  the 
bank. 

6.  Distinedon  bttween  eertificatei  of  tUU  to  hoarer  oad 
nommal  ceri^f!eates.]  A  stoek  certificate,  unless  a  name  is  in- 
scribed therein,  as  hereinafter  provided,  diall  entitie  the  bosrer 
to  the  stock  therein  described,  and  shidl  be  transferable  by  de- 
livery! 

The  bear«  of  a  stock  certificate  may  convert  the  same  into 
a  nominal  oertificato  by  inserting  therein,  in  manner  prescribed 
by  any  rcfnilation  made  in  pursuance  of  this  Act,  the  name, 
address^  and  quality  of  some  person.  A  stock  certiikate  when 
it  becomes  nominal  shall  not  be  transferable,  and  the  person 
named  therein  (hereinafler  called  the  nominee),  or  some  person 
deriving  tatie  firom  him  by  devcUution  in  law  as  heremafter 
mentiooed,  shall  alone  be  reoogniicd  by  the  bank  as  entitled  to 
the  stock  described  in  the  certificate: 

Upon  tihe  death  of  the  nominee  in  a  nominal  certificate  his 
personal  representative,  upon  his  bankruptcy  his  assignee,  and 
upon  thci  marriage  of  any  female  nominee  her  husband,  shall 
alone  be  recognised  by  the  bank  as  entitied  to  the  stock  de- 
scribed in  the  certificate,  and  shall  be  deeimed  respectively  to  be 
a  noroiDiee  or  nominees  in  that  certificate: 

The  death  or  bankmpt<7  c^any  nominee  in  a  nominal  cer- 
tificate, or  the  marriage  of  any  female  nominee,  and  the  loss 
or  destLmction  of  any  certificato  er  coupon,  shall  be  proved  in 
such  manner  as  nUry  firom  time  to  tuna  be  directed  by  the 
bank,  frith  the  sanction  of  the  Treasniy. 


7. 


m  a  nommal  artijkate  not  tniitled  to  htum  ii 


renewed  a»  nomSnoL]  The  nominee  in  a  nomina]  stoek  certifi- 
cato shaU  not  be  enUtled  to  have  the  same  renewed  as  nominal, 
but  he  shall  on  delivery  up  to  the  bank  of  his  certificate,  and 
of  all  unpaid  coupons  bdonging  thereto,  and  on  compliance 
with  anj  regulation  made  in  pursuance  of  this  Act,  be  entitled 
to  receive  in  exchange  firom  the  bank  a  stock  certificato  to 
bearer: 

The  nominee  in  a  nominal  stock  certificato,  and  the  bearer  of 
a  stock  certificato  to  bearer,  may,  on  the  like  ddivery,  and  on 
compliance  with  any  regulation  made  in  pursuance  of  this  Act, 
require  to  be  re^istersd  in  the  bo<^8  of  the  bank  as  a  holder  of 
the  stock  descnbed  in  the  certificates  under  which  th^  m- 
spectively  derive  title,  and  thereupon  the  stock  shaU  be  re- 
entered in  the  books  kept  by  the  bank  for  the  entry  oi  trans- 
ferable stock,  and  become  transferable,  and  the  diridends 
payable  as  if  no  certificato  had  been  issued  in  respect  of  such 
stock. 

6.  Fern  in  rmoeei  </  deaUnfft  with  etoek  wider  Iftii  Aet.J 
No  fees  shall  be  onaiged  on  the  grant  of  a  stock  certificato  to 
besrsr,  in  exchange  Ibr  a  like  certificato,  but  there  shall  be 
chaiged  with  respect  to  the  several  other  prooesdings  in  rehu 
tkm  to  ttook  anthorised  by  this  Act  the  fises  specmed  in  the 
schedule  hereto,  or  saoh  less  feee  as  may  be  determined  by  the 
Treasury: 

All  fees  received  in  pursuance  of  this  Act  shall  be  paid  into 
the  receipt  of  her  Msfes^s  Exchequer; 

No  stamp  duty  shall  be  payaUe  in  respect  of  any  certifioato 
or  coupon  issued  in  pursuaaoe  of  this  Act. 

9.  JRem»meration  to  the  hank.']  There  shall  be  paid  to  the 
Bank  of  England  out  of  the  consolidated  fond,  on  account  of 
the  additional  trouble,  expense,  and  responsibility,  if  any,  im- 
posed OB  it  by  tins  Aot,  ia  addition  to  the  remuneration  other- 
wise payableto  it  in  respect  of  the  management  of  the  national 
debt,  such  remuneration  as  may  be  agreed  upon  between  the 
Treasury  and  the  Bank  of  England. 

10.  Oeneral  regulatione  with  respect  to  certyieatee  of  tiih^l 
The  Bank  of  England  and  the  Bank  of  Ireland,  with  tiie 
sanction  of  the  Treasury,  may  from  time  to  time  issue  any 
forms  that  may  be  required  for  carrying  into  effect  the  prori- 
sioDB  of  this  Ant,  and  also  from  tijne  to  time  make  any  regu- 
lations that  are  not  inconsistent  with  this  Act  relative  to  the 
following  things: 

1.  The  time  for  which  coupons  are  to  be  given: 

2.  The  conversion  of  a  stock  certificato  to  bearer  into  a 

nominal  certificate: 
8.  The  authority  under  which  and  the  mode  in  which  the 
bank  is  to  act  in  issuing  stock  certificates  or  exchanging 
nominal  certificates  for  cer^ifioates  to  bearer,  or  regis- 
tering in  tiieir  books  the  holders  of  stock  certificates,  or 
taking  any  other  proceedings  in  relation  to  stock  autho- 
rised to  be  taken  under  this  Act: 

4.  The  mode  of  proring  the  title  of  or  identifying  any  per- 

son applying  for  a  stock  certificato  or  deriving  any  title 
nnder  a  stock  certifioato  issued  under  this  Act: 

5.  With  respect  to  any  other  matter  necessary  to  cany  this 

Act  into  efieot: 
And  any  regulation  so  made  shall  be  deemed  to  be  part  of  tiile 
Act,  in  the  same  manner  as  if  it  were  herein  enacted. 

1 1.  Income  tor.]  The  income  tax  shall  be  deducted  fVom  any 
coupons  payable  under  this  Act,  in  the  same  manner  and  snb- 
j  ect  to  the  same  regulations  in  and  sutjeot  to  which  it  may,  in 
pursuance  of  any  law  for  the  time  being  in  force,  be  d^u<^ed 
from  the  dividends  payable  at  the  bank  in  respect  of  the  stock 
of  proprietors  inscribed  in  the  books  of  the  bsink. 

12.  Unclaimed  dhfidendi.']  All  sums  due  and  not  demanded 
on  any  ooupons  issued  under  this  Axst  shall  for  all  purposes  be 
dealt  with  as  if  they  were  dividends  due  and  not  demanded  in 
respect  of  the  stock  of  proprietors  inscribed  in  the  books  of  the 
bank. 

la.  ProvieiomeattopubUeetoekotaetamdimg,']  When  any  cei^ 
tificato  of  title  issued  nnder  this  Act  in  respect  of  any  share  Ia 
the  pnblio  stocks  is  outstanding,  the  stock  represented  thereby 
shall  cease  to  be  transferable  in  the  books  of  the  bank: 

Save  in  so  far  as  relates  to  the  mode  of  transfinr  and  payment 
of  dividends  thereon,  any  stock  described  in  a  stock  certificato 
issued  nnder  this  Act  shall  be  deemed  to  be  charged  on  the 
same  seonrities,  and  to  be  soluect  to  the  same  powers  of  redemp* 
tion,  and  to  the  same  incidents  in  all  req>ects,  indudmg  the 
remuneration  payable  to  the  bank,  as  if  it  had  oontuned 
in  the  bo^  of  the  bank  as  stock  transfenble  then^ 
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Anj  stock  dMcribod  in  a  stock  certificate  in  respect  of  which 
no  coupons  hare  been  presented  for  pajment  for  a  period  of  ten 
years  maj  in  all  respects  be  dealt  with  as  if  it  were  stock  upon 
which  no  diTidends  had  been  demanded  for  a  period  of  ten 
years,  and  be  traosforred  accordingly  to  the  Commissioners  for 
the  Reduction  of  the  National  Debt,  and  shall  be  subject  to  the 
rightaof  the  parties  proving  themselves  entitled  to  such  stock 
in  pursuance  of  the  Act  pasised  in  the  fifty-sixth  year  of  the 
reign  of  J^ng  George  the  Third,  chapter  siztyi  or  the  Act 
paMed  in  the  session  held  in  the  twenty-third  and  twentyfourth 
years  of  the  reign  of  her  present  M^estyi  chapter  seventy-one; 
and  the  provisions  of  those  Acts  and  of  all  other  Acts  relating 
to  stock  transferred  to  the  aforesaid  commissioners  shall  apply 
to  stock  in  respect  of  which  certificates  shall  have  been  issued 
in  pursuance  of  this  Act. 

14.  Penalties  on  pertatu  eommittmg  forgeiy, 2  Whosoever  shall 
forge  or  alter,  or  offer,  utter,  dispose  of,  or  put  off,  knowing  the 
same  to  be  forged  or  altered,  any  stock  certificate  or  oodpon  or 
any  document  purporting  to  be  a  stock  certificate  or  coupon  is- 
sued in  pursuance  of  this  Act,  or  shall  demand  or  endeavour  to 
obtain  or  receive  any  shave  or  interest  of  or  in  the  public  stocks, 
or  to  receive  any  dividend  or  money  piyable  in  respeot  thereof, 
by  virtue  of  any  such  forged  or  altered  certificate  or  coupon  or 
doenment  purporting  as  aforesaid,  knowing  the  same  to  be  forged 
or  altered,  with  intent  in  any  of  the  cases  aforssaid  to  defraud, 
shall  be  guilty  of  folony,  and  being  convicted  thereof  shall  bs 
liable,  at  the  discre^oo  of  the  Court,  to  be  kept  in  penal  servi- 
tude for  life  or  for  any  term  not  less  than  throe  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  with- 
out hard  labour,  and  with  or  without  solitary  confinement. 

1 5.  PenaltiiM  wnpefomM  falsely  personatmg  owners  of  stack.'] 
Whosoever  shall  falsely  and  deceitfully  personate  aay  owner  of 
any  share  or  interest  of  or  in  any  of  the  public  stocks,  or  of  any 
stock  oertifioate  or  coupon  issned  in  pursuance  of  this  Act,  and 
shall  thereby  obtain  or  endeavour  to  obtain  any  such  stock  cer- 
tificate or  coupon,  or  receive  or  endeavour  to  receive  any  mon^ 
due  to  any  such  owner,  as  if  such  offender  were  the  true  and 
lawfhl  owner,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  (Uscretion  of  the  Court,  to  be  kept 
in  penal  servitude  for  life  or  for  any  term  not  less  than  three 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement. 

16.  Penaliies  on  persons  engraving  pUUes,  ^.]  Whosoever 
without  lawful  authority  or  excuse,  the  proof  whereof  shall  lie 
on  the  party  accused,  shall  engrave  or  make,  upon  any  plate, 
wood,  stone,  or  other  material,  any  stock  certificate  or  coupon 
purporting  to  be  a  stock  certificate  or  coapon  issued  or  made 
under  and  in  pursuance  of  this  Act,  or  to  be  a  blank  stock  cer- 
tificate or  coupon  issned  or  made  as  aforesaid,  or  to  be  a  part  of 
such  a  stock  certificate  or  ooupon,  or  shall  use  any  such  plate, 
wood,  stone,  or  other  material  for  the  making  or  printing  any 
such  stock  certificate  or  ooupon,  or  any  such  blank  stock  cer- 
tificate or  coupon,  or  any  part  thereof  respectively,  or  know- 
ingly  have  in  his  custody  or  possession  any  such  plate,  wood, 
stone,  or  other  material,  or  shall  knowingly  utter,  dispose  of, 
or  put  off,  or  have  in  his  custody  or  possession,  any  paper  upon 
which  any  sueh  blank  stock  certificate  or  coupon,  or  part  of  any 
such  stock  certificate  or  coupon  shall  be  made  or  printed,  shall 
be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable 
at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for 
any  term  not  exceeding  fourteen  years  and  not  less  than  three 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
vrith  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement. 

SCHEDULE. 

SCHEDULB    OV  FSES. 

On  the  issue  of  a  stock  certificate,  a  fee  not  exceeding  five 
shillings  oii  every  hundred  pounds  of  stock  included  in  the  cer- 
tificate, and  a  proportional  sum  for  any  less  tfum. 

If  the  applicant  is  the  registered  holder  of  an  amount  of  stock 
divisible  into  several  sums  of  fifty  pounds  or  multiples  of  fifty 
pounds,  he  may  require  such  sums  of  fifty  pounds  or  such  mul- 
tiples of  fifty  pounds  to  be  distributed  amongst  different  certifi- 
cates, as  he  thinks  fit ;  subject  to  this  proviso,  that  if  the  number 
of  certificates  required  by  him  exceed  the  {nroportion  of  five  to 
a  thousand  pounds,  he  shall,  in  respect  of  each  certificate  consti- 
tuting that  excess,  pay  a  sum  of  sixpence  in  addition  to  Um  per- 
centage fee. 

On  the  change  of  a  nominal  certificate  for  a  certificate  to 
bearer,  or  on  the  registration  in  the  books  of  the  bank  of  the 
stock  included  in  a  nominal  certificate,  there  shall  be  charged 


a  fbe  not  ezoeeding  one-half  the  fee  tW  would  be  duuqgeabU 
on  the  issue  of  a  new  certificate  to  bearer. 

On  Uie  registration  in  the  books  of  the  bank  of  the  stock  in- 
cluded in  a  stock  certificate  to  bearer  tbera  shall  b4  ddftr ged  a 
fee  not  exceeding  five  shillings. 

CAP.  XXK. 

An  Act  to  ,ftmeiid  and .  continae  the  Law  relating  to 
Cormpt  I^ractices  at  Elections  of  Members  of  Parli»* 
ment.  [8  th  Jane,  1S63. 

Whereas  the  **  Cormpt  i'ractioes  iVevention  Act,  1854,'* 
as  amended  by  an  Act  of  the  session  holden  in  the  twenty- 
first  and  twen^y-seioond  years  of  her  Majesty,  chapter  eiglity- 
seven,  is  limited  to  continue  in  force  until  the  first  day  of  Sep- 
tember, one  thousand  eight  hundred  and  sixtf-three,  and  from 
thence  until  the  end  of  the  next  session  of  rarliament  $  and  it 
is  expedieut  further  to  amend  the  said  Acts  and  to  con  tin  ne 
the  same  in  manner  hereinafter  mentioned:  be  it  therefore  en- 
acted by  the  Queen's  most  exeeUem  Migesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  an4 
Commons,  in  thb  present  Parliament  assembled,  and  by  the 
anthority  of  the  same,  as  fdlows : 

1^  Shori  Htle,}  The  expression  "the  Cormpt  Practicca 
Prevention  Acts"  shall  include  this  Act  and  the  said  Act  of 
the  twenty-first  and  twenty-second  years  of  the  reign  of  b^ 
present  M^esty,  and  the  Corrupt  Praotioes  Prevention  Act, 
1854,  as  amended  by  the  said  other  Acts. 

Expenses  ^f  Elections, 

S.  No  paifment,  jr.  shall  be  made  by  or  on  behalf  of  oandi' 
dates  otherwise  than  through  anthorized  agents,']  No  payment 
(except  in  re»pect  of  the  personal  expenses  of  a  candidate),  and 
no  advanoe,  loan,  or  deposit,  shall  be  made  by  or  on  behalf  of 
any  candidate  at  an  election,  before,  or  during,  or  after  such 
election,  on  account  of  or  in  respect  of  sncb  election,  otherwise 
than  through  an  agent  or  agents  whose  name  and  address  or 
names  and  addresses  have  been  declared  in  writing  to  the  re- 
tnming  officer  on  or  before  the  day  of  nomination,  or  throeigh 
an  airent  or  agents  to  be  appointed  in  his  or  their  pUee  as 
herein  provided;  and  any  person  making  any  such  payment, 
advance,  loan,  or  deposit,  otherwise  than  through  snch  agent 
or  agents,  shall  be  guilty  of  a  misdemeanor,  or  in  Scotland  of 
an  oflfence  punishable  by  fine  and  imprisonment.  It  shall  be 
the  duty  of  the  returning  officer  to  publish,  on  or  before  the 
day  of  nomination,  the  name  and  addrsss  or  the  names  and 
addresses  of  the  agent  or  agents  appointed  in  pnrsnanoe  of 
this  section. 

In  the  event  of  the  death  or  legal  incapacity  of  any  agent 
appointed  in  pursuance  of  this  section,  the  candidate  shell 
forthwith  appoint  another  egent  in  his  place  on  giving  notiee 
to  the  returning  officer  of  £e  name  and  address  df  the  person 
so  appointed,  which  shall  be  forthwith  published  by  the  re- 
turning officer. 

3.  BillSf  ffv,  to  be  sent  in  within  one  wumth  to  agtmt^  or 
right  to  recover  barred.]  All  persons  who  have  any  bills, 
charges,  or  claims  upon  any  candidate  for  or  in  respect  of  any 
election  shall  send  in  such  bills,  charges,  or  claims  within  one 
month  Arom  the  day  of  the  declaration  of  the  election  to  such 
agent  or  agents  as  aforesaid,  otherwise  such  persons  shall  be 
barred  of  their  right  to  recover  such  clums  and  every  or  any 
part  thereof:  provided  always,  that  in  case  of  the  death  within 
the  said  month  of  any  person  claiming  the  amount  of  snob  bill , 
charge,  or  claim,  the  legal  representative  of  such  person  shall 
send  in  such  bill,  charge,  or  claim  within  one  month  after  ob- 
taining probate  or  letters  of  Hdininistration,  or  oonfhrmation  aa 
executor,  as  the  case  may  be,  or  the  right  to  recover  such 
claim  shall  be  barred  as  aforesaid:  provided  also,  that  such 
bilb,  charges,  and  claims  shall  and  may  be  sent  in  and  dellvared 
to  the  candidate,  if,  and  so  long  as,  during  the  said  month, 
there  shall,  owing  to  death  or  legal  incapacity,  be  no  snch 
agent. 

4.  As  to  publication  of  statement  ofekclion  expenaes,'}  AJ 
detailed  statement  of  all  election  expenses  inenrred  by  or  on 
behalf  of  any  candidate,  including  such  excepted  payments  as 
aforesaid,  shall,  within  two  months  after  the  election  (or  in 
cases  where  by  reason  of  the  death  of  the  creditor  no  bill  h-is 
been  sent  in  within  such  period  of  two  months,  then  within 
one  month  afker  suuh  bill  has  been  sent  in),  be  msde  cmi  nni 
signed  by  the  agent  or,  if  there  be  more  than  one,  by  trerj 
agent  who  has  paid  the  same  ^including  the  candidate  in  cass 
of  payments  made  by  him),  and  delivered,  with  the  bills  *»i 
TOttohen  relatire  thereto,  to  the  returning  officer,  and  th»  re- 
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torntog  officer  for  tho  time  being  shall,  at  the  expense  of  the 
candidate,  within  fonrteen  days,  insert  or  oause  to  be  intertad 
an  abstract  of  such  statement,  with  the  aignatore  of  the  agent 
thereto,  in  some  newspaper  poblisbed  or  circulating  in  the 
county  or  plaoe  where  the  election  was  h^ld;  and  any  agent 
or  candidate  who  makes  default  in  deliTering  to  the  returning 
ofBoer  the  statement  required  by  thia  section  sliall  incur  a 
penalty  not  exceeding  fire  pounds  for  erery  day  during  which 
ho  so  makes  default;  and  any  agent  or  candidate  who  wilfully 
farnishea  to  the  said  retummg  officer  an  nntme '  statement 
shall  be  guilty  of  a  misdemeanor,  or  In  Scotland  of  an  offence 
panishable  by  fine  and  imprisonment  (  and  the  aaid  retnrning 
officer  shall  preserve  all  such  bills  and  vouchers,  and  during 
six  months  after  they  have  been  dellTered  to  him  permit  any 
Totor  to  inspect  the  same,  on  payment  of  a  fb)  of  one  shilling. 

Legal  Proceedings, 

A.  Sect  U(ifl7(f  18  yiet.  c  102,  ejtieuded  to  miede* 
mmmon^  jfc.]  The  provisions  of  the  Uth  sectiou  of  the  Cor- 
rupt Practices  Prevention  Act,  1654,  shall  extend  to  a 
misdemeanor  or  to  any  other  offence  under  the  Corrupt 
Praotices  Prevention  Acts  not  punishable  by  a  penalty  or  for- 
feiturs,  us  well  as  to  prooeedings  for  any  offeoos  punishable  by 
A  psoalty  or  forfeiture. 

6.  Oemared  altegatitma  emffkiaU  im  imMstmeiUe,']  la  any  In- 
dictoMnt  or  lafbrmation  for  bribery  or  undus  influence, 
und  in  any  action  or  proceeding  for  soy  penalty  for 
bribery,  treating,  or  undue  iufiuenoe,  it  shall  be  sufficient 
to  allege  that  the  defimdant  was  at  the  eleotioa  at  or  in 
connexion  with  which  the  offence  is  intended  to  be  al- 
leged to  have  been  committed,  guilty  of  bribery,  treating,  or 
undue  influence  (as  the  case  may  require);  and  in  any  crimi- 
nal or  civil  prooeedings  In  relation  to  any  sueh  offence  the  cer- 
tificate of  the  returning  officer  in  this  behalf  shall  be  anfficient 
evidence  of  the  due  holding  of  the  election,  and  of  any  persons 
therein  named  having  been  a  candidate  thereat. 

7.  EvuUnet  qf  wUnea  on  election  coaumittee  and  be/ore 
eommiMnome.']  No  person  who  is  called  as  a  witness  before  any 
election  committee,  or  any  commissioners  appointed  in  pursu- 
ance of  the  Act  of  tlis  session  holden  in  the  fifteenth  and  six- 
teeuth  yeara  of  the  reign  of  her  present  M^esty,  chapter  fifty- 
seven,  shall  be  excused  from  answering  any  question  relating  to 
any  corrupt  practioe  at,  or  connected  with,  any  election  form- 
ing the  subject  of  inqoiry  by  such  committee  or  commissioners, 
on  the  grnnud  that  the  answer  thereto  may  criminate  or  tend 
to  criminate  himself:  provided  always,  that  where  any  witness 
shall  answer  every  question  relating  to  the  matters  aforesaid 
which  he  shall  be  required  by  such  oommittee  or  commissioners 
(as  the  case  may  be)  to  answer,  and  the  answer  to  which  may 
criminate  or  tend  to  criminate  him,  he  sliall  be  entitled  to 
receive  horn  the  committee,  under  the  hand  of  their  clerk,  or 
from  the  commissioners,  under  their  hands  (as  the  case 
may  be),  a  certificate  stating  that  such  witness  was,  upon  his 
nxaminution,  required  by  the  said  oummittee  or  oommissiouers 
to  answer  questions  or  a  question  relating  to  the  matters  alur«»- 
aaid,  the  answers  or  answer  to  which  crimiuated  or  tcndtsd  to 
criminate  him,  and  had  answered  all  suuh  questions  or  such 
question;  and  If  any  information,  indictment,  or  action  be  at 
any  time  thereafter  pending  in  any  ronrt  against  such  wituess 
for  any  offence  under  the  Coriupc  Pmcticea  Prevention  Acts, 
or  for  which  he  might  have  been  prosecuted  or  proceeded  agaiu»t 


under  such  Acts,  committed  by  him  previou<i|y  to  the  time  of 
his  siring  his  evidence,  and  at  or  in  relation  to  the  election 
coaoeming  or  in  relation  to  which  the  witness  may  have  been 
so  examined,  the  Court  shall,  on  production  and  proof  of  such 
certificate,  stay  the  proceedings  in  such  last-mentioned  infor- 
mation, indictment,  or  action:  provided  that  no  statement 
made  by  any  person  in  answer  to  any  question  put  by  or 
before  such  election  committee  ot  conmiiwioners  shall>  except 
in  cases  of  indictments  for  peijury,  be  admissible  in  evidoace 
in  any  proceeding,  civil  or  criminal. 

Election  CommUteee, 

8,  JUgulatione  ae  to  proceedings  of  election  committee*,^ 
The  following  regulations  shall  be  made  with  respect  to  the 
proceedings  of  seleot  committees  appointed  to  try  election  peti- 
tions: 

I.  Ob  any  charge  of  treatbg  being  brought  before  any  elec- 

tion oommittee,  it  shall  not  be  necessary,  unless  the 
committee  should  otherwise  decide,  to  prove  agency  in 
the  first  instance  before  giving  in  evidence  the  facts 
whereby  the  chaige  of  treating  is  to  be  sustained : 
S.  Where  any  person  who  has  voted  at  any  election  is  found 
by  any  oommittee  to  have  been  guilty  of  bribery  or 
treating  at  such  election,  his  vote  shall  be  void,  and 
may,  upon  a  scrutiny,  be  struck  off  the  list  of  voters, 
notwithstanding  that  the  name  of  such  guilty  person  has 
not  been  included  in  the  list  of  voters  to  be  objected 
ta 

8.  Where  any  election  petition  complains  that  bribery,  treat- 

ing, or  other  corrupt  practices  have  been  committed  at 
any  election,  the  oommittee  to  whose  determination 
such  petition  is  referred  shall  report  to  the  House  of 
Commons  whether  or  not  corrupt  praotices  have,  or 
whether  there  is  reason  to  believe  corrupt  practices  have» 
extensively  prevailed  at  such  election  in  the  place  to 
which  the  petition  refers. 

9.  Pfomcmtioni  for  l»rlherg.\  Where  an  election  committee 
has  reported  to  the  House  of  Commons  that  certain  persons 
named  by  them  have  been  guilty  of  bribery  or  treating,  and 
where  it  appeurs  by  the  report  of  any  commission  of  inquiry 
into  corrupt  practices  at  any  election  made  to  her  Majesty  and 
laid  before  Parliament  that  certain  persons  named  by  them  have 
been  guilty  of  the  offences  of  bribery  or  treating,  and  have  not 
been  furnished  by  tiiem  with  certificates  of  indemnity,  such  re* 
port,  with  the  eridence  taken  by  tlie  commission,  shsJl  be  laid 
before  the  Attorney-General,  with  a  view  to  his  instituting  a 
prosecution  against  sucli  persons  if  the  evidence  should,  in  his 
opinion,  be  sufficient  to  support  a  prusecution. 

10.  Acta  as  tnentioned  in  CoL  Zqf  schedule  repealed.']  There 
shall  be  repealed  the  several  Acts  of  Parliament  mt* iiuoned  in 
the  schedule  hereto  to  the  extent  specified  in  the  third  column 
of  tlie  said  schedule,  but  such  repeal  shall  not  affect  the  punish- 
ment of  any  offence  or  the  recovery  of  any  penalty  or  forfeiture 
incurred  under  any  of  the  provisions  hereby  repealed. 

II.  Comtinmance  of  Corrupt  Practices  Prevention  Acts.']  The 
Corrupt  Practices  Prevention  AQts  shall  coutinue  in  force  for 
a  period  of  five  years  from  the  date  of  the  passing  of  this  Act, 
and  from  theuosforth  Until  the  eu4  of  the  then  next  ssssion  of 
Parliaiutnt. 


THE  SCHEDULE. 


Date  ef  Act. 


15  k,  16  Vict,  c  57. 
▲J>.  1853. 


17  &  18  Vict.  c.  102 
A  lA.  1854. 


SI  &  22  VicL  c  87. 
▲J».  1858r 


TliJe  of  Act. 


An  Act  to  provide  fur  more  effectual  Inquiry 
into  the  Existence  of  Corrupt  Practices  at 
Electiuus  for  Members  to  serve  iu  ParliA- 
uieut. 

An  Act  to  consolidate  and  amend  the  Laws 
relating  to  liribery.  Treating,  and  undue 
Influence  at  Elections  of  Members  of  Pailia- 
uicot. 

An  Act  to  conthme  and  amend  the  Corrupt 
Practices  Prevention  Act,  185^^ 


Eiteitt  of  Itepea]. 


Sectiuna  9  and  10, 


Sections  15.  16    17    18,  19.  20,  21,  22,24.25,26,27, 
28,29,30,  31,  32,  aud  34. 


So  much  of  section  (1)  as  provides  that  a  fhll,  true,  and 
particular  account  of  all  payments  made  for  such 
conveyance,  signed  by  tho  candid4te  or  his  agents, 
shall  be  delivered  to  the  clecuoo  auditor,  ^-ith  the 
pames  and  addresses  of  the  persous  to  whom  such 
payments  ba^e  been  made,  and  thj  amount  of  such 
Htxount  shall  be  included  in  the  i^eral  account  of 
the  expenses  incurred  at  any  electiaa  to  be  made  out 
and  kept  by  susk  elsetion  auditor. 

And  scctuud  2,  4. 
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Caps.  30 — 40. 


CAP.  XXX. 

An  Act  to  authorise  further  Harbour  Regulations  for 
the  Protection  of  her  Majesty's  Ships  Dockyards,  and 
Naval  Stations.  [22nd  June,  1863. 

CAP.  XXXL 

An  Act  for  the  Government  of  the  Cayman  Islands. 

[22nd  June,  1863. 

CAP.  xxxn. 

An  Act  to  confirm  certain  Provisional  Orders  under 
the  Local  Government  Act  (1858)  relating  to  the 
District*!  of  Basford,  Teignmouth,  Kingston-upon- 
HuU,  Nottingham,  Bradford,  Ryde,  Bedford,  Croy- 
don, Batley,  Berwick-upon-Tweed,  Sheemess,  and 
Bromsgrove.  [29th  June,  1863. 

CAP.  xxxin. 

An  Act  for  granting  to  her  Majesty  certain  Duties  of 
Inl nr.d  Revenue;  and  to  amend  the  Laws  relating  to 
the  Inland  Revenue.  [29th  June,  1863. 

CAP.  XXXTV. 

An  Act  to  carry  into  effect  an  additional  Article  to  the 
Treaty  of  the  Seventh  Day  of  April  One  thou!*and 
eight  hundred  and  sixty-two,  between  her  Majesty 
and  the  United  States  of  America,  for  the  Suppres- 
sion of  the  African  Slave  Trade.     [29th  June,  1863. 

CAP.  XXXV. 

An  Act  for  the  Prevention  and  Punishment  of  Offences 
committed  by  her  Majesty's  Subjects  in  South  Africa. 

[29lh  June,  1863. 

CAP.  XXXVI. 

An  Act  for  carrying  into  effect  the  Report  of  the  Com- 
missioners appointed  to  inquire  into  the  State  of  the 
Dioceses  of  Canterbury,  London,  Winchester,  and 
Rochester ;  and  for  other  Purposes. 

[29th  Jnne,  1 863. 

CAP.  XXXVIL 

An  Act  to  defray  the  Charge  of  the  Pay,  Clothing,  and 
contingent  anS  other  Expenses  of  the  Disembodied 
Militia  in  Great  Britain  and  Ireland ;  to  grant  Allow- 
ances in  certain  Cases  to  Subaltern  Officers,  Adju- 
tants, Paymasters,  Quartermasters,  Surgeons,  Assis- 
tant Surgeons,  and  Surgeons'  Mates  of  the  Militia ; 
and  to  authorise  the  Emplojrment  of  Non-commis- 
sioned Officers.  [29th  June,  1863. 

CAP.  xxxvin. 

An  Act  to  amend  the  Act  for  placing  the  Employment 
of  Women,  young  Persons,  and  Children  in  Bleaching 
Works  and  Dyeing  Works  under  the  Regulations  of 
the  Factories  Acts.  [29th  June,  1863. 

CAP.  XXXIX. 

An  'Act  to  authorise  the  Inclosure  of  certain  Lands  in 
pursuance  of  a  Special  Report  of  the  Inclosure  Com- 
missioners. [13th  July,  1863. 

CAP.  XL. 

An  Act  for  the  Regulation  of  Bakehouses. 

[13th  July,  1863. 

WHEREAS  it  is  expcJient  to  limit  the  hours  of  labour  of 
young  persons  employed  in  bakehouses,  nnd  to  make  regula- 
tions with  respect  to  cleanliness  and  vcuiilation  in  bakehouscsi 
be  it  enacted  by  the  Queeu^s  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lordn  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows: 

1.  Short  Title,']  Thin  Act  may  be  cited  as  *'  The  Bakehouse 
''eg^ilation  Act,  1863." 


2.  Interpretation  oftermtA  For  the  purposes  of  this  Act  the 
words  hereinafter  mentioned  shall  be  construed  as  follows; 
that  is  to  say — 

**  Local  authority"  shall,  as  respects  any  place,  mean  the 
persons  or  bodies  of  persons  defined  to  be  tlie  local  aatlio. 
rity  in  that  place  by  the  one  hundred  and  thirty- fourth 
section  of  the  Aot  passed  in  the  session  bolden  in  the  eigh- 
teenth and  nineteenth  years  of  the  reign  of  her  present 
Kfgesty,  chapter  one  hundred  and  twenty,  or  by  the  Nui- 
sances Eiemoval  Acts  hereinafter  mentioned;  that  is  to  saj, 
as  to  England,  by  the  Act  passed  in  the  session  holden  in 
'  ^  the  eighteenth  and  nineteenth  years  of  the  rdgn  of  her 
present  Mi^esty,  chapter  one  hundred  and  twenty-one,  as 
amended  by  the  Act  passed  in  the  session  holden  in  the 
twenty-third  and  twenty-fourth  years  of  the  reign  of  her 
present  Majesty,  chapter  seventy-seven;  as  to  Scotland,  by 
the  Act  passed  in  the  session  holden  in  the  nineteenth  and 
twentieth  years  of  the  reign  of  her  present  Mtgesty,  chap- 
ter one  hundred  and  three;  and  as  to  Ireland,  by  the  Acta 
passed,  the  one  in  the  session  holden  in  the  eleventh  and 
twelfth  years  of  the  reign  of  her  present  Migesty,  chapter 
one  hnndredjand  twenty-three,  and  the  other  in  the  session 
holden  in  the  twelfth  and  thirteenth  years  of  the  reign 
of  her  present  Mnjesty,  chapter  one  hundred  and  eleven: 

"  Bakehouse  "  shall  mean  any  place  in  which  are  baked  bread, 
biscuits,  or  confectionery,  from  the  baking  or  selling  of 
which  a  profit  is  derived : 

*^  Employed,"  as  applied  to  any  person,  shall  include  any 
person  working  in  a  bakehouse,  whether  he  receives  wages 
or  not: 

'<  Occupier"  shall  include  any  person  in  possession. 

'*  The  Court  **  shall  include  any  justioe  or  justices,  sheriff  or 
sheriff  substitute,  magistrate  or  magistrates,  to  whom 
jurisdiction  is  given  by  this  Act. 

3.  Limitation  of  hours  of  labour  of  pertons  under  18  jfeors 
of  age,']  No  person  under  the  age  of  eighteen  years  shall  be  em- 
ployed in  any  bakehouse  between  the  honrs  of  nine  of  the  olook 
at  night  and  five  of  the  clock  in  the  morning. 

If  any  person  is  employed  in  contravention  of  this  section,  the 
occupier  of  the  bakehouse  in  which  he  is  employed  shall  incur 
the  following  penalties  in  respect  of  each  person  so  employed; 
that  is  to  say — 
For  the  first  offence,  a  sum  not  exceeding  two  pounds: 
For  a  second  offence,  a  sum  not  exceeding  five  pounds: 
For  a  third  and  every  subsequent  offence,  a  sum  not  ezoeed- 
ing  one  ponnd  for  each  day  of  the  continuance  of  the  em- 
ployment in  contravention  of  this  Act,  so  that  no  greater 
penalty  be  imposed  than  ten  pounds. 

4.  Begulationa  as  to  cleanliness  of  hdkehxmse.]  The  inside 
wnHa  and  ceiling  or  top  of  every  bakehpnse  situate  in  any  city, 
town,  or  place  containing  according  to  the  last  census  a  popula- 
tion of  more  than  five  thousand  persons,  and  the  passages  and 
staircase  leading  thefeto,  shall  either  bo  painted  with  oil  or  be 
lime  washed,  or  partly  painted  and  partly  limewashed:  wliere 
painted  with  oil  there  shall  be  three  coats  of  paint,  and  the 
)>ainting  shall  be  renewed  once  at  least  in  every  seven  yeara, 
and  Khali  be  washed  with  hot  water  and  soap  onoe  at  least  ia 
every  six  months:  where  limewafthed,  the  limewa^hing  shall  be 
renewed  once  at  least  in  every  six  months. 

Every  bakehouse,  wherever  situate,  shall  be  kept  in  a  cleanly 
state,  and  shall  be  provided  with  proper  means  for  effeetmd 
ventilation,  and  be  nree  from  effluvia  arising  horn  any  drain, 
privy,  ar  other  nuisance. 

If  the  occupier  of  any  bakehouse  fails  to  keep  the  same  in 
conformity  with  this  section,  be  shall  be  deemed  to  be  guilty  of 
an  offence  against  this  Act,  and  to  be  subject  in  respect  of  such 
offence  to  a  penalty  not  exceeding  five  pounds. 

The  Court  having  jurisdiction  under  this  Act  may,  in  addi- 
tion to  or  instead  of  inflicting  any  penalty  in  respect  of  an 
offence  under  this  section,  muke  an  order  directing  that  within 
a  certain  time  to  bo  named  in  such  order  certun  means  are  to 
be  adopted  by  the  occupier  for  the  purpose  of  hriugiug  his 
bakehouse  into  conformity  with  this  bection :  the  Coart  may 
npon  application  enlarge  any  time  appointed  fc^  the  adoption 
of  the  means  directed  by  the  order,  but  any  non-compliance 
with  the  order  of  the  Court  shall,  after  the  expiration  of  the 
time  as  originally  limited  or  enlarged  by  subsequent  order,  be 
deemed  to  be  a  continuing  offence,  and  to  be  punisbahle  by  a 
penalty  not  exceedini;  one  pound  fur  every  day  that  such  non- 
compliance continues. 

5.  As  to  sleeping  places  near  bakehouses.']  No  place  on  the 
same  level  with  a  bakehouse  situate  in  any  city,  town,  or  place 
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oontaining  aooordin^  to  the  lust  census  a  popolation  of  more 
than  five  thousand  persons,  and  rorming  part  of  the  same  build- 
ing, shall  be  used  as  a  sleeping  place,  mdess  it  is  constructed  as 
ibllows;  that  is  to  say — 

Unless  it  is  effectiuUly  separated  from  the  bakehouse  by  a 

partition  extending  from  the  floor  to  the  ceiling: 
Unless  there  be  an  external  glazed  window  of  at  lea^t  nine 
superficial  feet  in  area,  of  which  at  the  least  four  and  a  half 
superficial  feet  are  made  to  open  for  ▼entilationt 
^nd  any  person  who  lets,  occupies,  or  continues  to  let,  or  know* 
iu:^Iy  suflers  to  be  occupied,  any  place  contrary  to  this  Act, 
•hall  be  liable  for  the  first  off«noe  to  a  penalty  not  exceeding 
twenty  shillings,  and  for  every  subsequent  offenoe  to  a  penalty 
not  exceeding  five  pounds. 

6.  Power  to  local  authority  to  enforce  prooisiane  qfthia  Act,"} 
It  shall  be  the  duty  of  the  local  aothoricy  to  enforce  within 
tbeir  district  the  provisions  of  this  Act,  and  in  order  to  facili- 
tate  the  enforcement  thereof  any  officer  of  health,  inspector  of 
noisancee,  or  other  officer  appointed  by  the  local  authority, 
bereinbefore  referred  to  as  the  inspector,  may  enter  into  any 
bakehouse  at  all  times  during  the  hours  of  bakings  and  may 
inspect  the  same,  and  examine  whether  it  is  or  not  in  confor- 
mity with  the  provisions  of  this  Act;  and  any  person  refusing 
admission  to  the  inspector  or  obstructing  him  io  his  examina- 
tion, shall  for  each  offence  incur  a  penalty  not  exceeding 
twenty  pounds;  and  it  shall  be  lawful  for  any  inspector  who  is 
refused  admission  to  any  bakehouse,  in  pursuance  of  this  sec- 
tion, to  apply  to  any  justice  for  a  warrant  authorizing  him,  ac- 
companied by  a  police  constable,  to  enter  into  any  such  bake- 
house for  the  purpose  of  examining  the  same,  and  to  enter  the 
same  accordingly. 

7.  At  to  expenscM  of  local  authoritjf  acting  utuler  this  Act  J 
All  expenses  mcurred  by  any  local  authority  in  pursuance  of 
the  provisions  of  this  Act  may  be  paid  out  of  any  rate  leviable 
by  them,  and  applicable  to  the  payment  of  the  expenses  incurred 
by  the  local  authority  under  the  said  Nuisances  Removal  Acts, 
mod  the  said  aothority  may  levy  such  rate  accordingly. 

Penaltiee, 

8.  Recovery  o/ penalties,']  All  penalties  under  this  Act  may 
be  recovered  summarily  before  two  or  more  justices;  as  to  Eng- 
land, in  manner  directed  bv  an  Act  passed  in  the  session  holden 
in  the  eleventh  and  twelftn  years  of  the  reign  of  her  Majesty 
Queen  Victoria,  chapter  forty-three,  intituled  **  An  Act  to 
ficilitate  the  Performance  of  the  Duties  of  Ju»tices  of  the  Peace 
out  of  Sesi^ious  within  England  and  Wales  with  respect  to 
•nmmary  Convictions  and  Orders,"  or  any  Act  amending  the 
same;  as  to  Ireland,  in  manner  directed  by  the  Act  passed  in 
the  session  holden  in  the  fourteenth  and  fifteenth  years  of  the 
reign  of  her  Migesty  Queen  Victoria,  chapter  ninety-three, 
luticuled  **  An  Act  to  consolidate  and  amend  the  Acts  regulat- 
ing the  proceedings  of  petty  sessions  and  the  duties  of  justices 
of  the  peace  out  of  quarter  sessions  in  Ireland,"  or  any  Act 
amending  the  same;  and  as  lo  Scotland,  upon  summary  oouvic- 
tiun,  with  power  for  the  justices  having  cognizanoo  of  the  caise 
tu  sentence  tlie  ofl'eudur  to  imprisonment  for  a  period  not 
exceeding  three  mouths,  until  the  penalty  and  the  expenses  of 
conviction  are  paid. 

9.  Jurindictiun  of  certain  magiatratee.']  Any  Act,  power,  or 
juiisdiction  hereby  authorized  to  be  done  or  exercised  by  two 
justices  may  be  done  or  exercised  by  the  foiluwiug  magistrates 
within  tbeir  respective  jurisdictions;  that  is  to  s^iy,  as  to  Eng- 
land, by  auv  nietrupoilian}:-oliuemagi«trate  or  otiier  stipendiary 
inagitttraie  sitting  alone  at  a  poaee  court  or  other  appointed 
place,  or  by  the  Lord  M  lyor  uf  the  city  of  London,  or  any 
aldertuau  of  the  said  city  silting  alone  or  with  others  at  the 
Mansion  House  or  Guildhall;  as  to  Ireland,  by  any  one  or 
more  divisional  magistrates  of  police  iu  the  police  district  of 
Dublin,  and  elsewhere  by  one  or  inoie  juotice  or  justices  of  the 
peice  in  petty  sessions;  and  as  to  Scutlaud,  by  the  sheriff  or 
sheriff  substitnte,  or  by  any  police  magistrate  of  a  burgh. 

CAP.  XLI. 

Ad  Act  to  amcnJ  the  Law  respecting  the  liiability  of 
lonkeepeif,  and  to  prevent  certain  Frauds  upon 
them.  [13th  July,  1863. 

"WHEREAS  it  is  expedient  to  amend  tho  law  concerning  the 
liability  of  innkeepers  in  respect  of  the  goods  of  their  guests  in 
manner  hereinafter  mentioned:  be  it  therefore  enacted  by  the 
Qneeu'smost  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  aud  Temporal,  ui.d  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the 
same  as  follows;  that  is  to  say  ^ 


1.  Innkeeper  not  to  be  liable  for  lou,  ^c,  beyond  £30,  except 
in  certain  casetJ]  No  innkeeper  shall,  after  the  passing  of  his 
Act,  be  liable  to  make  good  to  any  guest  of  such  innkeeper  any 
loss  of  or  iivjury  to  goods  or  property  brought  to  his  inn,  not 
being  a  horse  or  other  live  animal,  or  any  gear  appertaining 
thereto,  or  any  carriage,  to  a  greater  amount  than  the  sum  of 
thirty  pounds,  except  in  the  following  cases;  that  is  to  say — 

1,  Where  such  goods  or  property  shall  have  been  stolen, 
lost,  or  injured  through  the  wil^  act,  default,  ar  neglect 
of  such  innkeeper  or  any  servant  in  his  employ : 

2.  Where  snch  goods  or  property  shall  have  been  deposited 
expressly  for  safe  custody  with  such  innkeeper: 

Provid^  always,  that  in  the  case  of  snch  deposit  it  shall  be 
lawful  for  snch  innkeeper,  if  he  think  fit,  to  require,  as  a  oondi- 
tion  of  his  liability,  that  such  goods  or  property  shall  be 
deposited  in  a  box  or  other  receptacle,  festened  and  sealed  by 
the  person  depositing  the  same. 

2.  Obligation  to  receive  property  ofguetts  for  aafecwtody,'] 
If  any  innkeeper  shall  refuse  to  receive  for  safe  custody,  a«  before 
mentioned,  any  goods  or  property  of  his  guest,  or  it  any  such 
guest  shall,  through  any  default  of  such  innkeeper,  be  unable 
to  deposit  such  goods  or  property  as  aforesaid,  such  innkeeper 
shall  not  be  entitled  to  the  benefit  of  this  Act  in  respect  of  such 
goods  or  property. 

8.  Notice  of  lauf^  ^.t  to  be  conapicuousfy  exhibited.']  Every 
innkeeper  shall  cause  at  leant  one  copy  of  the  first  section  of  this 
Act,  printed  in  plain  type,  to  be  exhibited  in  a  conspicuous  part 
of  the  hall  or  entrance  to  his  inn,  and  he  shall  be  entitled  to  the 
benefit  of  this  Act  iu  respect  of  such  goods  or  property  only 
as  shall  be  brought  to  his  inn  while  such  copy  shall  be  so  exhi- 
bited. 

4.  Interpretation  of  terms.]  The  words  and  expressions  here- 
inafter contained,  which  in  their  ordinary  signification  have  a 
more  confined  or  a  difiereut  meaning,  shall  in  this  Act,  except 
where  the  nature  of  the  provi.<«ion  or  the  context  of  the  Act  shall 
exclude  snch  construction,  be  interpreted  as  follows;  that  is  to 
say — the  word  **  inn  "  shall  mean  any  hotel,  inn,  tavern,  public- 
house,  or  other  place  of  refreshment,  the  keeper  of  which  is 
now  by  law  responsible  for  the  goods  and  property  of  his  gi  ests; 
aud  the  word  **  innkeeper  "  shall  mean  tho  keeper  of  any  such 
place. 

CAP.  XLIL 

An  Act  to  amend  the  Act  of  the  Twentieth  and  Twenty- 
first  Years  of  Victoria,  authorisiug  the  Sale  of  Mill 
Sites  and  Water  Powers  by  the  Cotnmibsioncrs  of 
Public  Works  in  Irehuid.  [13th  July,  1863. 

CAP.  XLIIL 

An  Act  to  enable  Her  Majesty*s  Postmaster  General 
to  sell  and  otherwise  dispose  of  Land. 

[13th  July,  1863. 

WHEREAS  by  an  Act  passed  in  the  session  of  Parliament 
held  in  the  third  and  fourih  years  of  the  reigu  ol  her  present 
Majdsty,  intituled  '*  An  Act  tor  the  Ivegulation  of  the  Duties  of 
Postage,"  in  order  to  enable  Iter  Majesty  s  Poetmabter  General 
for  the  time  being  to  hold  aud  take  couveyauces  and  leases  of 
messuages,  tenements,  lands,  aud  hereditaments  for  the  service 
of  the  Post  Office,  and  to  iranamit  the  same  to  his  successors,  it 
was  enacted  that  her  Majesty's  fosimastt-r  General  and  his 
sncceasors  should  be  aud  were  thereby  made  a  lH>dy  corporate, 
and  should  have  a  seal,  and  that  all  meMua^^es,  tenements,  lands, 
and  hereditaments,  ol  whatsoever  tenure,  tlieu  ve»ted  iu  her 
Mcgesty's  then  present  Postmaster  General,  his  heirs,  executors, 
aUmiuistrators,  and  assigns,  in  trnvt  for  her  Majesty  and  her 
successors,  ahould,  immedutely  on  the  passing  of  the  said  Act, 
be  and  become  vested  in  him  in  his  corporate  capacity,  and  his 
successors  for  ever,  in  trust  as  aforesaid:  and  whereas  it  is  ex- 
pedient  that  her  ld}\jesty's  Postmaster  General  and  his  sno- 
cessors  should  be  invested  with  such  powers  of  sale,  exchange, 
leasing,  and  other  disposition  over  lands  held  by  him  and  them, 
and  that  such  further  and  other  powers  should  be  conferred  on 
her  Migesty*s  Postmaster  Qeneial  for  the  time  being,  as  are 
hereinalter  in  that  behalf  contained:  be  it  euactea  by  the 
Qoeen*s  most  excellent  Migesty,  by  and  with  the  advice  and 
consent  of  the  Lords  S|>iritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  tho  authority  of  the 
same,  as  follows: 

1.  Postmaster  General  empowered  to  $ell  or  exchange  lands  ] 
It  bhall  ba  lawful  ior  her  Miijesiy'tt  Postmaster  Ueuejai  for  tne 
time    bebg,   from    time    to   tiuie,   with    ll.e   consent   and 
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approbation  of  the  Commissioners  of  her  Majesty's  Treasary,  or 
any  two  of  them  (snob  consent  and  approbation  to  be  certified 
by  one  of  the  secretaries  or  assistant  secretaries  of  the  Treasury 
by  writing  nnder  his  hand),  to  sell  or  to  exchange  for  other 
]sndit,  or  to  lease  or  to  surrender  on  any  terms,  any  lands  for 
the  time  being  Tested  in  him  in  trnst  as  aforesaid,  and  npon  any 
snch  exchange  to  gi^e  or  receive  any  money  for  equality  of  ex- 
change;  and  any  such  sale  as  aforesaid  may  be  made  either  by 
public  auction  or  priTate  contract,  and  the  Postmaster  General 
may  make  any  stipulations  as  to  title  or  otherwise,  in  any  con- 
ditions of  sale  or  contract  for  sale  or  exchange,  and  may  bay  in, 
rescind,  or  Tary  any  contract  (ur  sale  or  exchange,  and  may  re- 
sell or  re-exchange  any  such  lands  as  aforesaid;  and  it  shall  be 
lawful  for  the  Postmaster  General  or  his  successors,  for  the 
purposes  aforesaid,  or  any  of  them,  to  execute  and  do  all  such 
assurances  and  tl  i  igs  as  he  or  they  shall  think  fit. 

2.  RighU  €,f  iray,'\  In  all  sates,  exchanges,  and  leases  respec- 
tively to  he  made  hy  her  Migesty's  Postmaster  (reneral  under 
the  authority  of  this*  Act,  it  shall  be  lawful  for  him  to  stipulato 
fur,  create,  or  reserve  all  such  rights  of  way  or  road  as  shall  bs 
deemed  right. 

3.  Purchaser  not  to  be  bound  to  inquire  into  authority  oj 
Postmaster  General  to  execute  detd."]  No  purchaser,  lessee,  or 
other  person  claiming  untier  any  deed  or  instrument  purporting 
to  be  executed  hy  the  Postmaster  General  nnder  the  authority 
of  this  Act,  shall  be  bound  to  inquire  whether  the  Postmaster 
General  shnll  have  been  duly  authorized  by  the  Commissioners 
of  her  Majesty's  Treasnry  to  execute  the  same  or  not,  or  whether 
any  sale  or  exchange  or  lease  or  surrender  purporting  |o  be 
rtiade  by  the  Postmaster  General  under  the  authority  of  this 
Act  shall  have  been  in  fact  authorized  by  this  Act  or  not,  or 
whether  it  shall  or  shall  not  have  been  within  the  provisioiu  or 
within  the  true  intent  and  meaning  of  this  Act. 

4.  Moneys  papahie  to  Pottmnsfet  General  under  tkta  Ad  to 
fte  paid  into  the  Bank  of  England^  All  moneys,  except  rents 
reserved  on  teases,  which  sliail  become  pnynble  to  the  Post- 
roaster  Ger.pr.il  under  the  provi-ions  of  this  Act,  shall  be  paid 
into  the  Bank  of  England,  and  shall  be  there  placed  to  the  ac- 
count of  her  Mrgesty's  Postmaster  General,  or  to  such  other 
account  at  tlie  Bank  of  England  as  the  Postmaster  Genenil  for 
the  rime  being  and  the Conunissionersof  her  Mu^sty's  Treasury 
for  the  time  being,  or  any  two  of  them,  shall  direct;  and  the 
receipt  of  the  Receiver  and  Ao<^ountani  General  for  the  time 
being  of  her  Majesty's  Post  Office  lor  such  mopeys  shall  e^ep- 
tunlly  dii^charge  the  person  or  persons  by  whom  or  on  wliose 
account  the  same  shall  be  paid  into  the  Bank  of  England,  and 
no  snch  person  shall  be  bound  to  see  to  tho  application,  or  be 
answerable  for  the  nonapplication  or  misapplication  thereof. 

5.  Former  leaeee  confirmed^  All  leases  and  underlenses,  and 
ngreMnents  for  leases  and  underleases,  heretofore  ipade  oj  enterv4 
into  by  her  Miyesty's  present  postmaster  General  or  any  Qt  his 
predecessors  in  office  are  hereby  confirmed. 

6.  On  appointment  of  Poetmaeitr  Qeneral^  eqntract^^  fpr., 
rested  in  his  predecessor  transferred,']  Upon  and  by  virtiieof 
the  appointment  of  any  penon  to  be  her  Migesty's  Postmaster 
General,  t^e  benefit  of  all  contracts,  bonds,  seoaritras,  and 
things  in  action,  which  shall  have  been  vested  in  bis  pr^ecessor 
at  the  time  when  such  predecessor  ceased  to  hold  office,  shall 
be  transferred  to  and  vested  in  and  enure  for  the  benel^t  of  tha 
Postmaster  General  so  appointed,  in  the  same  manner  as  jf  he 
had  been  contracted  with  instead  of  his  predecessor,  and  as  it 
bis  name  had  been  inserted  in  all  spch  contracts,  bonds,  and 
securities,  instead  of  the  name  of  his  predecessor. 

7.  Short  title."]  This  Act  may  be  cit^  for  aU  purposes  as 
'•  The  Post  Office  Lands  Act,  ISOO.** 

CAP.  XLiy. 

An  Act  for  the  further  Security  of  the  PeFsons  of  her 
Maje8ty*8  Subjects  from  ))er8onfU  Violence. 

[ISth  July,  1863, 

WHEREAS  by  the  forty-third  seetlon  of  the  /^cit  of  tlie 
ses^ioti  of  the  twenty- fonrtli  and  tweuty-fif^h  yel^vof  the  relgo 
i>t  her  present  Mijesty,  chapter  nf iiety*siz,  it  is  provide*!  that 
*'  vfhosoever  shall,  beiqg  armed  with  any  o^ensive  weapon  or 
instrument,  rob  or  assault  yii\ih  intend  to  rob  any  person,  or 
shall  together  wjtli  one  or  more  other  pefson  or  persons  rob 
or  assault  with  intent  to  rob  any  person,  or  shall  rob  any  pi  rsoo, 
and  at  the  time  of  or  immediately  before  or  immediately  after 
%uph  rpbbery  sha|l  voHnd,  bpat,  strjl^i!,  or  use  anpr  other  p^T^ 


soffial  violanoe  to  any  person;*'  and  by  ths  tweaty*finf 
of  the  Act  of  the  same  session,  diapter  one  htiodrefi,  that 
**  whosoever  shall  by  any  means  attempt  to  ahoke,  soffooata,  or 
strangle  any  person,  or  by  any  means  oalonlated  to  aboka, 
suffocate,  or  strangle,  attempt  to  render  any  porwn  ins^nasble, 
unconscious  or  incapable  of  remstaooe,  with  iotaot  in  any  of 
such  cases  thereby  to  enable  himself  or  any  other  paraon  to 
commit,  or  with  intent  in  any  of  snch  cases  to  assist  any  other 
person  in  committing,  any  in^lictable  offenoe,  shall  be  gsulCy  of 
felony,  and  being  ooovicted  thereof  shall  be  liable,  at  tbe  dia- 
crstion  of  tho  Coort,  to  be  kept  in  penal  senritode  for  Ufa,  or 
for  any  term  not  less  than  three  years,  or  to  be  imprisonad  for 
any  term  not  exoeeding  two  years,  with  or  without  iiard  laboar, 
and  with  or  without  solitary  confinement;"  and  wbereae  the 
punishment  awarded  by  theaaid  sections  is  insufficient  to  deter 
from  crimes  of  violence:  be  it  enacted  by  the  Qoeen'a  moat 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Tem|>oral,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  antbority  of  the  tame,  at 
follows; 

1.    Power  to  award  punishment  of  whipping  in  casta  hartim 

named.]  Where  any  person  is  convicted  of  a  crime  under  either 
of  the  said  seetions,  the  Court  before  whom  he  is  convietad 
may,  in  addition  to  the  punishment  awarded  by  the  said  seeUons 
or  any  part  thereof,  durect  that  the  offender,  if  a  male,  be  once, 
twice,  or  thrioe  privately  whipped,  sutgeot  to  the  following 
provisions: 

1.  That  in  the  case  of  an  offender  whose  age  does  not  ex- 
ceed sixteen  years  the  number  of  strokes  at  each  each 
whipping  do  not  exceed  twenty-five,  and  the  instmment 
need  shall  be  a  birch  rod : 

8.  That  in  the  ease  of  any  other  male  offiinder  the  nomber 
of  strokes  do  not  exceed  fifty  at  each  snch  whipping: 

3.  That  in  each  oase  the^Conrt  in  its  sentence  shall  specify 
the  nnmber  of  strokes  to  be  inflksted  and  the  instrument 
to  be  used; 

Provided  that  in  no  case  shall  snch  whipping  take  place  after 
the  expiration  of  six  months  from  the  passing  of  tlie  sentence: 
provided  also,  that  every  snch  whipping  to  be  inffioted  on  any 
person  sentenced  to  penal  servitude  shall  be  inflicted  on  him 
before  he  shall  be  removed  to  a  convict  prison  with  a  riaw  te 
his  uudei^ng  his  sentence  of  penal  servitude. 

PAP.  XLV, 

An  Act  for  making  a  New  Street  from  BlaiMrian  to 
the  Mansion  House,  in  the  City  of  London,  in  eon* 
nection  with  the  Embankment  of  the  Kiver  Thames 
on  the  Northern  Side  of  that  River ;  and  for  other 
Purposes.  f  }3th  July,  1863. 

PAP.  XLyi. 

An  Act  for  farther  eontinning  af^d  appropriating  the 
Jx>ndop  Coal  ^d  Wine  Duties,         p  3th  Jvly,  1863. 

CAP.  XLVIL 

An  Apt  for  i^nioTing  Poiibts  as  to  jthe  Powers  of  the 
Courts  of  the  Chnrph  of  Scotland,  and  extending  th^ 
Powern  pf  the  said  Courts.  [13th  Juty,  }893. 

CAP.XLVIIL 

An  Act  to  repeal  the  Act  of  the  Twetjtieth  and  Twenty* 
first  Years  of  her  Majesty,  phapter  Sixtv-six,  for 
punishing  Mutiny  ^nd  Desertion  of  Omcers  and 
Soldiers  in  the  Service  of  the  East  India  Company, 
and  for  regulating  in  such  Service  the  Payment  of 
Keginiental  Debts  and  the  Distribution  of  the  Effects 
pf  Uliicers  and  Soldkri  dying  in  the  Service,' 

[Wth  July,  1861, 
CAP.  XLK. 

An  Act  giving  Powief  to  sell  and  dispose  of  I^ands, 
Parcel  of  the  Possessionp  of  the  Duchy  of  Cornwall, 
find  to  purchase  other  Ltnds  to  be  annei^ed  theretoi 
pnH  to  regulate  future  Grants  of  Lea^e^  of  the  Posses- 
jsioifs  of  th?  ^d  Docli^ ;  an4  for  other  Purposes. 

[13tli  July,  1863 


Caps.  50 — 51.] 
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CAP.L. 

Ad  Act  to  eontiniie  the  Powers  d  the  GonmiiflBioiien 
under  the  Salmon  Fisheries  (Scotland)  Act  until  the 
First  Day  of  January,  One  Thousand  eight  hundred 
and  sixty-fire^  and  to  amend  the  said  Act. 

[13th  July,  1863. 

CAP.  LI. 

An  Act  to  amend  the  Passengers  Act,  1855. 

[13th  July,  1863. 

WHEREAS  it  it  szpedifat  to  aaMnd**  The  Ptesengen  Act, 
1855,**  in  tbe  particalmn  hermnalter  numtioiMd:  beittb«r»» 
fore  en«ctod  by  the  Queen's  most  excelleot  Biajetty,  by  and 
with  the  edvioe  and  oonsent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commoos,  in  this  present  Pariiament  assembled, 
aad  by  the  aatbority  of  the  same,  as  follows: 

1.  Short  tftfe.]  This  Act  may  be  dted  for  all  pnrposes  as 
«*The  Pasiengers  Aot  Ameodment  Act,  1868.* 

S.  Commmoemtni  rf  i4ct.]  This  Act  shall  oome  into  opo- 
vatioB  oa  the  first  day  of  October,  one  tbousrnd  eight  hundred 
and  siz^-three. 

8.  J}e/tmiHan  of  ^^paitenger  gkip  **  in  9eei,  8  o/rteiied  Act 
repealed,  ami  other  prtmnome  made,]  The  defioitioo  in  the  thb^ 
section  of  **  The  Passengers  Act,  1855,**  of  the  term  **  paassnger 
ship,"  is  hereby  repealed,  and  for  tbe  purposes  of  the  said  Act 
and  of  this  Act  tbe  term  **  passenger  tbip  "  shall  signifT  every 
description  of  sea-going  TCisel,  whether  British  or  foreign, 
earryiiig,  upon  any  voysge  to  which  the  provisionB  of  the  said 
^  Paaeengers  Act,  1855,"  shsll  extend,  more  than  &tj  passen- 
gers, or  a  greater  number  of  peseengers  than  in  the  proportion 
of  one  statute  adult  to  erery  thhty-tbrse  tons  of  the  registered 
tonnage  of  euch  ^ips,  if  profiled  by  sails,  er  than  one 
statata  adnlt  lo  every  twenty  tons,  if  propelled  by  steam. 

4.  Ifoi/  sfaasitfrff  carrpiitg  other  than  oabim  paetengere  to  be 
tMbieet  to  the  Act.]  So  much  of  the  fourth  section  of  tbe  said 
**  rMSsengers  Act,  1855,**  as  exempts  from  tbe  operation  of  tbe 
Act  any  steam-vessel  carrying  mails  imder  contract  with  the 
government  of  the  State  or  colony  to  which  such  vessel  may 
belong,  is  hereby  repealed,  and  every  steam-vessel,  whether 
British,  foreign,  or  colonial,  which  shkil  carry  passengers  other 
than  cabin  passengers  in  sufficient  number  to  bring  such  vessel 
within  the  definition  of  a  passenger  ship,  as  set  forth  in  the 
third  section  of  this  Act,  sbnll  be  subject  to  the  provisions  of 
the  said  Aot  and  of  this  Act  in  like  manner  as  any  passenger 
ship  not  carrying  a  maiU 

5.  Eepeai  of  toanage eheck  em  number^  paeeengere  tobe 
tarried  im  u  p'uetemger  ekip,"]  Tbe  first  rule  of  tbe  fourteenth 
section  of  tbe  said  "*  Passengers  Act,  1855,**  which  limits  the 
number  of  persons  to  be  carried  in  a  passenger  ship  by  bsr 
registered  tonnsge,  together  with  so  much  of  the  concluding 
portion  of  the  same  sociion  as  relates  to  such  rule,  is  hereby 
repealed,  except  so  fsr  as  relates  to  any  penalty  incurred  or 
legal  proceedings  tsken  thereunder. 

6.  Cabin  pawngere  to  be  included  in  paeeenger  Uife,]  In 
the  passenger  lifts  required  by  tbe  sixteenth  and  seventeenth 
sections  of  **  Tlie  Passengers  Act,  1855,**  to  be  delivered  by  tbe 
master  of  every  ship  before  demanding  a  clearance,  there  sliall 
l>e  set  forth,  iu  iiddition  to  the  other  pArticulars  required  by 
'*  The  Passengers  Act,  1855,**  tiie  names  of  all  cabin  pnsscngers 
on  board  such  ships,  specifying  whether  they  respectively  are 
uuderor  over  twelve  yesrs  of  Age,  and  at  what  place  the  pas- 
sengers and  cabi  If  passengers  respectively  are  to  be  landed,  and 
the  schedule  B,  to  the  said  Act  shall  be  altered  accordingly. 

7.  Limit  qf penalties  on  ttowiwaye  extended  from  £5  to  £20.] 
The  limit  of  the  penalty  impend  by  the  eighteenth  section  of 
the  said  **  Passengers  Act,  1855,"  on  persons  convicted  of  getting 
on  hoard  any  passenger  ship  with  intent  to  obtain  a  passage 
tliorein  withopt  tbe  consent  of  the  owner,  charterer,  or  master 
then*of,  au^d  on  persons  aiding  or  abetting  in  such  fraudulent 
attempt,  shall  be  extended  from  five  pounds  to  twen^  pounds. 

8.  ffqreee  and  cattle  mag  be  carried  in  paeeenger  ehyu, 
WH'ier  fionditidhe  herein  named,']  Notwithstanding  the  prohi- 
bition contained  in  tbe  twenty-ninth  section  of  the  aald 
"  Passengers  Act,  1855,"  horses  and  cattle  may  be  carried  as 
pargo  in  passenger  ships,  sulject  to  the  following  conditions: 

}.  That  the  snimals  be  not  carried  on  any  deck  below  the 
deck  on  which  passengers  are  berthed,  nor  in  any 
compartment  in  which  passengers  are  berthed,  nor  in 
any  ad^oioiog  oompartmont,  except  in  a  ship  built  of 


iron,  and  of  which  the  oompartments  are  dirided  off 
by  water-tight  bulkheads  extending  to  tbe  upper 
deck: 
2.  That  clear  spsce  on  the  spar  or  weather  deck  be  lefl 
for  the  use  and  exercise  of  tlie  passengers,  at  the  rate 
of  at  least  ten  snperficial  feet  for  each  statute  adults 

5.  That  no  greater  number  of  passengers  be  carried  than  in 

the  proportion  of  fifteen  to  every  one  hundred  tons  of 
the  ship's  registered  tonnage : 

4.  That  in  passenger  shipsof  less  than  five  hundred  tons  re- 
gistered tonnage  not  more  than  two  head  of  large  cattle 
be  carried,  nor  in  passenger  ships  of  larger  toonaga 
more  than  one  additional  head  of  such  cattle  for  every 
additional  two  hundred  tons  of  the  ship's  registered 
tonnage,  nor  more  in  all  in  any  passenger  ship  than  ten 
head  of  such  cattle:  the  term  "  large  cattle  "  shall  in- 
clude both  sexes  of  homed  cattle,  deer,  horses,  and 
asses;  four  sheep  of  either  sex,  or  four  female  goats, 
shall  be  equivalent  to^  and  may,  snljeet  to  tbe  same 
oonditioBS,  be  carried  in  lien  of  one  head  of  larga 
eattle: 

6*  ^Hit  proper  arrangsments  be  made,  to  tba  aatisfiotkHi 
of  the  emigratioo  oflker  at  the  port  of  clearance,  for 
the  housing,  maintenanca,  and  deanliness  of  the 
animals,  and  for  the  stowage  of  their  fodders 

6.  Not    more    than   six    dogs,    and    no    piga    or   mnle 

goats,  shall  be  oonveyea  as  cargo  in  any  passen- 
ger diip  s  for  any  breach  of  this  prohibitioD,  er  of 
any  of  the  above  conditions,  tbo  owner,  charterer,  and 
master  of  the  ship,  or  any  of  them,  shall  be  liable  for 
each  oflenoe  to  a  penal^  not  exceeding  three  hnndred 
pounds,  nor  Isss  than  five  pounds* 

9.  leeue  ofUme-jmceJ]  The  requirements  of  tbe  thirty-fifth 
section  of  the  said  **  Passengers  Act,  1855,"  that  six  ounces  of 
lime-juice  should  be  issued  weekly  to  eaoh  statute  adult  on  voy- 
ages exceeding  eighty-foiur  days  in  duration  for  sailing  vessels 
or  fifty  days  for  steamers,  shall  be  confined  to  the  period  when 
the  ship  shall  be  within  the  tropics;  during  the  other  portions 
of  tbe  voysge  tbe  Imuc  of  lime-juice  shall  be  at  tbe  discretion 
of  the  medical  practitioner  on  board ;  or,  if  there  be  no  such 
practitioner  on  board,  at  the  discretion  of  the  master  of  the 
ship. 

10.  SwhetiiMtion  of  eo/t  bread  fbr  other  bread  eiuffe,']  la 
addition  to  tbe  substitutions  in  the  dietary  soalss  specified  in 
the  thirty-fifth  section  of  the  said  **  Passengers  Act,  1855,**  sofi 
bread  baked  on  board  may  be  issued,  at  the  optfon  of  the  master 
of  any  passenger  sliip,  in  lien  of  tbe  following  articles,  and  in 
tbe  following  proportions;  that  is  to  say— one  pound  and  a 
quarter  of  a  pouud  of  such  soft  bread  may  be  isaned  in  lieu  of 
one  pound  of  flour,  or  of  one  pound  of  biscuit,  or  of  one  pound 
and  a  quarter  of  a  potmd  of  oatmeal,  or  of  oue  pound  of  rice,  or 
oi  one  pound  of  peas. 

11.  Sect,  46  qf  recited  Actio  appUg  to  cabin  pae$en§ere^  and 
paeeage  moneg  made  recoverable  immediately  on  rC'landing.]  The 
forty-sixth  section  of  the  said  ^  Passengers  Act,  1855,"  shall  be 
applicable  to  cabin  as  well  as  to  other  passengers  landed  on  ac- 
count of  sickness;  and  the  passage  money  of  all  cabin  or  other 
passengers  so  lauded  may  be  recovered  in  the  manner  pointed 
out  in  the  snid  Act,  upon  the  delivery  up  of  their  contract 
tickrts  and  notwithstanding;  that  tlie  ship  may  not  have  sailed} 
provided  alwMys,  that  in  the  case  of  cabin  passengers  so  landed 
one-half  only  of  their  passage  money  shall  be  recoverable. 

12  Sectiime  12, 51,  53.  and  54  of  recited  Act  repealed,  and 
other  provisiont  eubstituted"]  ThetwoHth,  fifty-first,  fifty-third, 
and  fifty- fourrh  sections  ot  the  siiid  "  Passengers  Act,  1855,** 
shall  be  and  the  anme  are  hereby  repealed,  except  as  to  the  re- 
covery and  application  of  any  penalty  for  any  oficnce  committed 
against  tlie  Miid  Act,  and  except  so  far  as  may  be  necessary  for 
supporting  or  continuing  any  proceeding  heretofore  taken  or 
hereafter  to  be  taken  thereunder;  and  in  lien  of  the  enactm<*nta 
oontained  in  such  sections,  the  enactments  in  the  four  next 
following  sections  shall  respectiveiy.be  substituted;  that  is  to 
say— 

13.  Forfeiture  of  ship  if  matter  proceeds  to  eea  without  cer^ 
tyieate  (^clearance,  jfc. — Such  ehip  to  be  dealt  with  ae  if  seized 
mnder  Customs  laws. — Power  to  Seeretarg  of  State  to  retease 
ships  on  payment  of  a  sum  of  money.]  If  any  passenger  ahip 
shall  clear  out  or  proceed  to  tea  without  the  master  having  first 
obtained  such  certificate  of  clearance,  or  without  his  having 
joined  in  executing  such  bond  to  tbe  Crown  as  by  the  said 
'*  Passengers  Act,  1856,  are  required,  or  if  such  ship,  afu^r 
havmgput  to  sea,  shall  put  into  any  port  or  plaoe  in  the  United 
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Kingdom  in  a  damaged  state,  and  shall  leave  or  attempt  to 
leave  each  port  or  place  with  passengers  on  hoard  without  the 
master  having  first  obtained  sach  certificate  of  clearance  as  is 
required  by  section  fiflj  of  the  said  **  Passengers  Act,  1855,** 
such  ship  shall  be  forfeited  to  the  use  of  her  Majesty,  and  may 
be  seized  by  any  officer  of  Customs,  if  found,  within  two  years 
from  tlie  coramissiou  of  the  ofifence,  in  any  port  or  place  iu  her 
Majesty's  dominions;  and  such  ship  shall  thereupon  be  dealt 
with  in  the  same  manner  as  if  she  had  been  seized  as  forfeited 
for  an  offence  incurring  forfeiture  under  any  of  the  laws  relating 
to  the  Customs:  provided  that  it  shall  be  lawful  for  one  of  her 
Migesty's  principal  Secretaries  of  State  to  release,  if  he  shall 
think  fit,  any  such  forfeited  ship  from  seizure  and  forfeiture,  on 
payment  by  the  owner,  charterer,  or  master  thereof,  to  the  use 
of  her  M^esty,  of  such  sum  not  exceeding  two  thousand  pounds 
as  such  Secretary  of  State  may  by  any  writing  under  his  hand 
specify. 

14.  In  ease  qf  wreck  or  damage  m  or  near  the  Untied 
Kingdom^  passengers  to  be  provided  with  a  passage  hy  some 
other  veseelf  and  maintained  in  the  meanlime. — Power  to  re- 
move passengers  from  damaged  ship, — Penalty  on  pasungers 
refusing,"]  If  any  passenger  ship  shall  be  wrecked,  or  otherwise 
rendered  unfit  to  proceed  on  her  intended  voyage,  while  in  any 
port  of  the  United  Kingdom,  or  alter  the  commencement  of 
the  voyage,  and  if  the  passengers,  or  any  of  them,  shall  be 
brought  back  to  the  United  Kingdom,  or  if  any  passenger  ship 
shall  put  into  any  port  or  place  in  the  United  Kingdom  in  a 
c^amagcd  state,  the  master,  charterer,  or  owner  shall,  within 
forty-eight  hours  thereafter,  give  to  the  nearest  emigration 
officer,  or,  in  the  absence  of  such  officer,  to  the  chief  officer 
of  Custom?,  a  written  undertaking  to  the  following  effect; 
that  is  to  say — If  the  ship  shall  have  been  wrecked,  or  rendered 
unfit  as  aforesaid  to  proceed  on  her  voyage,  that  the  owner, 
charterer,  or  master  thereof  shall  embark  and  convey  the 
passengers  in  some  other  eligible  khip,  to  sail  within  six 
weeks  from  the  date  thereof,  to  the  port  or  plaee  for  which 
their  passages  respectively  had  been  previously  taken;  and  if 
the  ship  shall  have  put  into  port  in  a  damaged  state,  then  that 
she  shall  be  made  seaworthy,  and  fit  in  all  respects  for  her  in- 
tended voyage,  and  shall,  within  six  weeks  from  the  date  of 
snch  undertaking,  sail  again  with  her  passengers;  in  either  of 
the  above  cases  the  owner,  charterer,  or  master  shall,  until  the 
passengers  proceed  on  their  voyage,  either  lodge  and  maintain 
them  on  board  in  the  same  manner  as  if  they  were  at  sea,  or 
pay  to  them  subsistence  money  after  the  rate  of  one  shilling 
and  sixpence  a  day  for  each  statute  adult,  unless  the  passengers 
shall  be  maintained  in  any  hulk  or  establishment  under  the 
superintendence  of  the  Emigration  Commissioners  mentioned 
ill  the  said  Passengers  Act,  1855,  in  which  case  the  subsistence 
money  shall  be  paid  to  tlie  emigration  officer  at  such  port  or 
place.  If  the  substituted  ship  or  damaged  ship,  as  the  case 
may  be,  shall  not  sail  within  the  time  prescribed  as  aforesaid, 
or  if  default  shall  be  made  in  any  of  the  requirements  of  thb 
section,  such  passengers  respectively,  or  any  emigration  officer 
on  their  behalf,  shall  be  entitled  to  recover,  by  summary  pro- 
cess, OS  in  the  said  Passoiiger-t  Act,  1855,  is  mentioned,  all  moneys 
which  shall  h.ive  been  paid  by  or  on  account  of  such  passen- 
gers or  any  of  them  for  such  pass:ige,  from  the  party  to 
whom  or  on  wiiose  account  the  same  may  hive  been  paid,  or 
from  the  owner,  charterer,  or  master  of  such  ship,  or  any  of 
them,  at  the  option  of  such  passenger  or  emigration  officer: 
provided  that  the  said  emigration  officer  may,  if  he  shall  think 
it  necessary,  direct  lh:it  the  passengers  shall  be  removed  from 
fiuch  d  luiaged  "pissenger  ship/'  at  the  expense  of  the  master 
thereof;  and  if  afcer  such  direction  any  passenger  shall  refuse 
to  leive  such  ship,  he  shall  be  li.ihle  to  a  penalty  not  exceed- 
ing forty  shillings,  or  to  imprison tuont  not  exceoling  one 
calender  month. 

15.  Governors  or  consuls  mig  send  o%  jxissenyers  if  the 
master  of  the  ship /ail  to  do  «o.]  Il  any  passenger  or  cabin 
passenger  of  any  passenger  ship  shall,  without  any  neglect  or 
Uttftiult  of  his  own,  Had  himself  witliin  any  coloni.d  or  foreign 
port  or  place  other  th  in  that  for  whi  h  the  ship  was 
originally  bound,  or  at  which  bo  or  the  emigration  com- 
missioners, or  any  public  officer  or  other  person  on  bis 
behalf,  may  have  contracted  that  he  should  land,  it  shall  be 
lawful  for  the  governor  of  such  colony,  or  for  any  person 
authoi  ized  by  him  for  the  purpose,  or  for  her  Mt^jcsty's  onsu- 
lar  officer  at  such  foreign  port  or  place,  as  the  case  may  be, 
to  forward  such  passenger  to  his  intended  destination,  unless 
the  master  of  such  ship  shall,  within  forty- eig  it  hours  of  the 
arrival  of  snch   passenger,  give  to   the  governor  or  consular 

fficer,  as  the  case  may  be,  a.  written  undertaking  to  forward 


or  carry  on,  within  six  weeks  tbeceafter,  saoh  passenger  or 
cabin  passenger  to  his  original  destination,  and  unless  sach 
master  shall  accordingly  forward  or  carry  him  on  within  that 
period. 

16.  Expenses  incurred  under  the  two  preceding  sectumM  to, 
he  a  debt  due  to  the  Crown. — Passengers  forwarded  by  governor 
ffc,  not  entitled  to  return  of  passage  money,'}  All  expenses  in- 
curred under  the  last  preceding  seetion  or  under  the  fiAj- 
second  section  of  '*  The  Passengers  Act,  1855,**  or  either  of 
them,  by  or  by  the  authority  of  sach  Secretary  of  State,'goYer- 
nor,  or  consular  officer,  or  other  person,  as  therein  respect! rely 
mentioned,  including  the  cost  of  maintainiog  the   passengers 
until  forwarded  to  their  destination,  and  of  all  necessary  beti- 
ding, provisions,  and  stores,  shall  become  a  debt  to  her  Majesty 
and  her  successors  from  the  owner,  charterer,  and  master  of 
such  ship,  and  shall  be  recoverable  from  them,  or  from  any 
one  or  more  of  them,  at  the  suit  and  for  the  use  of  her  Migeaty, 
in  like  manner  as  in  the  case  of  other  Crown  debts;  and  a 
certificate  in  the  form  in  schedule  (A.)  hereto  annexed,  or  as 
near  thereto  as  the  circumstances  of  the  oas«  will  admli,  pur- 
porting to  be  under  the  hand  of  any  such  Secretary  of  State, 
governor,  or  consular  officer  (as  the  case  may  be),  stating  the 
total  amount  of  snch  expenses,  shall  in  auy  suit  or  othnr 
proceeding  for  the  recovery  of  such  debt  be  recmved  iu  evi- 
dence without  proof  of  the  handwriting  or  of  the  official 
character  of  such  Secretary  of  State,  governor,  or  oonsnUr 
officer,  and  shall  be  deemed  sufficient  evidence  of  the  amount 
of  such  expenses,  and  that  the  same  were  duly   inciarred; 
nor  shall  it  be  necessary  to  adduce  on  behalf  of  her  Mnieslj 
any  other  evidence  in  support  of  the  claim,   but  judgment 
shall  pass  for  tho  Crown,  with  costs  of  suit,  unless  the  de- 
fendant shall  specially  plead  and  duly  prove  that  such  certi* 
ficate  is  false  or  fraudulent,  or  shall  specially  plead  and  prove 
any  facts  showing  that  such  expenses  were  not  duly  incurred 
under  the  provisions  of  this  Act,  and  of  the  said  **  Paasengers 
Act,  1855,"  or  either  of  them:  provided  nevertheless,  that 
in  no   case  shall  any  larger  snm  be  recovered  on  aoconnt 
of  such  expenses  than  a  snm  equal  to  twioe  the  total  amount  of 
passage  money  received  or  due  to  and  recoverable  by  or  on  ac- 
count of  the  owner,  charterer,  or  master  of  such  passenger  sltip, 
or  any  of  them,  for  or  in  respect  of  the  whole  number  of  pas- 
sengers and  cabin  passengers  who  may  have  embarked  in  snch 
ship,  which  total  amount  of  passage  money  shall  be  proved  by 
the  defendant,  if  he  will  have  the  advantage  of  this  limitation 
of  the  debt ;  but  if  any  such  passengers  are  forwarded  or  con- 
veyed to  their  intended  destination  uuder  the  provisions  of  the 
last  preceding  section,  they  shall  not  be  entitle  1  to  the  return  of 
their  passage  money,  or  to  any  compensation  for  loss  of  passage 
under  the  provisions  of  the  said  *^  Passengers  Act,  1855." 

17.  Bond  to  repay  expenses  of  rescuing  and  forwarding  ship- 
wrecked passengers,  where  owners  and  charterers  of  vessel  reside 
o^fooi/.]  In  the  case  of  a  passenger  ship,  of  which  neiihur  the 
owners  nor  charterers  reside  in  the  United  Kingdom,  the  bond 
required  to  be  given  to  the  Crown  by  the  sixty- third  section  of 
the  "  Passengers  Act,  1855,*'  shall  bo  for  the  sum  of  five  thou- 
sand pounds  instead  of  two  thousand  pounds;  and  an  addiii  mal 
condition  shall  bj  inserted  iu  such  bond  to  the  effect  that  the 
obligors  therein  shall,  subject  to  tlie  provisions  and  limitations 
hereinbefore  contained,  be  liable  for  and  shall  pay  to  her  Ma- 
jesty and  her  successors,  as  a  Crown  debt,  all  expenses  which 
may  be  incurred  under  tlie  provisions  hereinbefore  and  in  tiie 
"Passengers  Act,  1855,**  contained,  in  rescuing,  maintaining, 
and  forwarding  to  thdir  destination  any  passengers  of  such  shi^is 
who  by  reason  of  shipwreck  or  any  other  cause,  except  tlieir 
own  neglect  or  default,  may  not  be  conveyed  to  their  iutended 
destination  by  or  on  behalf  of  tho  owner,  charterer,  or  master 
of  such  ship. 

18.  R  cited  Act  and  this  to  be  as  one."]  Tlie  said  '  Passengers 
Act,  1855,**  and  this  Act,  shall  be  construed  together  as  one 
Act. 

SCHEDULE  (A). 

Form  of  Gocernor*s  or  ConsuTs  Certificate  of  Expenditure  in 
the  Case  qf  Passengers  shipwrecked,  jfc, 

I  hereby  certify,  that,  acting  under  and  in  conformity  with 
the  provisions  of  the  British  **  Passengers  Act,  1855,'*  and  of 
the  **  Passengers  Act  Amendment  Act,  1863,*'  I  have  defrayed 
the  expenses  incurred  in  rescuing,  maintaining,  supplying  with 
necessary  bedding,  provisions,  and  stores,  (a)  and  iu  forwarding 

to  their  destination, passengers  [including  cabin 

passengers  (6)],  wlio  were  proceeding  from  —  to in 

the  passenger  ship ,  which  was  wrecked  ac  sea,  &c  (c) 

And  I  further  certify,  for  the  purposes  of  tho  tenth  tectiqn 


Caps.  62 — 65.] 
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of  the  said  **  Pasaengen  Amendment  Act.  1863,**  that  the  total 
amount  of  snch  expenses  is  pounds,  and  that  sach  ex- 
penses were  dnljr  incorred  bj  me  under  the  said  Acts  or  one 
of  them. 

OiTen  under  my  hand,  this daj  of ,  18 — . 

iOoTemor  of,  &c.  {or  <u 
the  earn  ma^  be),  her 
Britannio  Maje.«ty*8 
Consul  at 

Ca)  KB.— I.  If  more  passengers  were  reeened  than  forwarded,  or  if 
b«<ldlnR,  Ac,  was  not  soppUed,  alter  the  oertiflcate  to  salt  the  fisett  of 
tbe  case. 

(6)  N.B.— S.  Omit  words  Id  brackets  when  necessary. 

(c)  N.a— a.  State  geaerally  the  nature  of  the  disaster  and  where  it 
occurred.    But  U  the  psssengers  were  only  left  behind,  withoat  an/  de- 
Iknlt  of  their  own,  state  the  £sct  accordingly. 

CAP.  Ln. 

An  Act  to  further  extend  and  make  compulsory  the 
Practice  of  YaccinalioQ  in  Ireland.    [13th  July,  1863. 

CAP.  Lin. 

An  Act  to  ronpend  the  making  of  Lists  and  the  Ballets 
for  the  Militia  of  the  United  Kingdom. 

[Idth  July)  1863. 

CAP.  LIV. 

An  Act  for  vesting  in  her  Majesty's  Principal  Secretary 
of  State  for  the  War  Department  certain  Lands  and 
Hereditaments  at  Walmer,  in  the  County  of  Kent 

[13tb  July,  1863. 

CAP.  LV. 

An  Act  to  continue  the  Poor  Law  Board  for  a  limited 
Period.  [21st  July,  1863. 

CAP.  LVI. 

An  Act  to  make  perpetual  an  Act  to  amend  the  Laws 
relating  to  Loan  Societies.  [21st  July,  1863. 

CAP.  Lvn. 

An  Act  to  consolidate  and  amend  the  Acts  relating  to 
the  Payment  of  Regimental  Debts,  and  the  Distribu- 
tion of  the  Effects  of  Officers  and  Soldiers  in  case  of 
Death,  and  to  make  like  Provision  for  the  Cases  of 
Desertion  and  Insanity,  and  other  Cases. 

[2l8t  July,  1863 

CAP.  LVin. 

An  Act  for  confirming  a  Scheme  of  the  Charity  Com- 
missioners for  the  Management  of  the  Charity  of  Sir 
Robert  Hitcham,  Knight,  King's  Serjeant,  for  the 
Benefit  of  Framlincham,  Debenham,  and  Levington, 
in  the  County  of  Suffolk,  and  of  Coggeshall,  in  the 
County  of  Essex.  [21st  July,  1863. 

CAP.  LIX. 

An  Act  for  confirming  a  Scheme  of  the  Charitjr  Com- 
missioners for  the  Management  of  the  Charities  in 
the  Borough  of  Ruthin,  in  the  County  of  Denbigh, 
comprising  the  Hospital  of  Christ  and  its  subsidiary 
Endowment^  the  Grammar  School,  Edward  Lloyd  s 
Foundation,  and  Bishop  Goodman's  Charity. 

[21st  July,  1863. 

CAP.  LX. 

An  Act  to  confijrm  a  certain  Provisional  Order  under 
the  General  Police  and  Improvement  (Scotland)  Act, 
1862,  relating  to  the  Burgh  of  Leith. 

[21st  July,  1863. 

CAP.  LXI. 

An  Act  to  prevent  Waywardens  contracting  for  Work 
within  their  own  District.  [21st  July,  1863. 

UHEREAS  it  is  expedient  that  waywardens  appointed 
under  an  Act  passed  in  the  last  session  of  Parliament,  intituled 
"  An  Aa  for  the  Better  Management  of  Highways  in  England,  i 
should  be  prevented  from  contracting  for  any  works  to  be 
eiecated  nnder  the  said  Act  within  their  own  districts:  be  it 


enacted  by  the  Qaeen's  most  excellent  Mi^esty,  hv  and  with 
the  advice  and  consent  of  the  I^rds  Spiritual  ana  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows: 

1.^  Penaliif  on  wajfwtwdf.ne  being  concerned  in  contracU 
within  their  own  distnctiJ]  No  such  waywarden  shall,  directly 
or  indirectly,  in  his  own  name  or  in  the  name  of  any  other  per- 
son or  persons,  contract  for  the  repair  of  any  road,  or  for  any 
other  work  to  be  executed  under  the  provisions  of  the  saitl  re- 
cited Act  within  the  parish  for  which  he  is  elected  waywarden, 
or  within  any  other  parish  in  the  same  district,  under  the  pain 
of  forfeiting  the  sum  of  ten  pounds,  with  full  costs  of  suit,  to 
any  person  or  persons  who  shall  sue  for  the  same  by  action  for 
debt  in  any  county  conrt  within  the  jurisdiction  of  which  the 
parish  in  which  tbe  roads  to  be  repab*ed,  or  the  other  works  so 
oontraoted  for,  is  situate. 

2.  HiahuHiy  boards  not  liable  to  pay  for  any  work  so  eon^ 
traeted  for.']  It  shall  not  be  lawful  for  any  highway  board  to 
pay  knowingly  for  any  repair  or  work  so  contracted  for,  and 
any  money  p.iid  by  any  board  under  any  such  contract  shall 
be  recoverable  by  them  with  full  costs  from  the  person  or  per« 
sons  to  whom  the  same  shall  have  been  paid,  by  action  of  debt 
in  any  of  her  M»ije8ty*s  courts  of  record  at  Westminster,  if  the 
same  shall  amount  to  above  fifty  pounds,  or  in  any  county  court 
as  aforesaid  if  below  that  amount,  and  the  balance  so  recovered, 
after  paying  all  expenses,  shall  be  placed  to  the  credit  of  the 
district  fund. 

8.  This  Act  to  be  as  part  qf  recited  AcL]  This  Act  shall  be 
construed  with  and  held  to  be  part  of  the  said  recited  Act  for 
the  better  mi&agement  of  highways  in  England. 

CAP.  Lxn. 

An  Act  to  amend  the  Law  relating  to  the  Seizure  of 
growing  Crops  in  Ireland.  [21st  July,  1863. 

WHEREAS  it  is  expedient  to  amend  the  law  relating  to 
the  seizure  of  growing  crops  in  Ireland:  be  it  therefore  enacted 
by  the  Queen's  most  excellent  Migcjity,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows: 

1.  To  extend  to  Ireland  only.]  This  Act  shall  extend  to 
Ireland  only. 

S.  Growing  crops  not  to  be  seized  under  civil  bill  decrees  or 
justices*  orders."]  It  f'hall  not  be  lawful  to  seize  or  take  in  exe- 
cution  under  any  civil  bill  decree  or  order  of  the  civil  bill 
court,  or  under  any  decree,  order,  or  warrant  of  a  justice  of 
the  peace,  nny  growing  crops,  trees,  shrubs,  plants,  or  vege- 
table matters  which  are  not  severed  from  the  land  and  soil, 
save  snd  except  under  any  such  decree,  order,  or  warrant  which 
shall  have  been  pronounced  or  issued  before  the  passing  of  this 
Act. 

CAP.  LXIIL 

An  Act  to  confirm  certain  Provisional  Orders  nnder 
The  Land  Drainage  Act,  1861.         [21st  July,  1863. 

CAP.  LXIV. 

An  Act  to  confirm  certain  Provisional  Orders  under 
the  Local  Government  Act  (1858),  relating  to  the 
Districts  of  l*lyniouth,  Holywell,  Llanelly,  We^t 
Ham,  Worthing,  Aberavon,  and  Wallasey. 

[21st  July,  1863. 

CAP.  LXV. 

An  Act  to  consolidate  and  amend  the  Acts  relating  to 
the  Volunteer  Force  in  Great  Britain. 

[21st  July,  1863. 

WHEREAS  it  is  expedient  to  oonsolidate  and  amend  the 
Acts  relaing  to  the  Volunteer  force  in  Great  Hriuin :  be  it 
therefore  enacted  by  the  Queeii*s  most  excellent  Mflje«ty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  asst  mble-^/ 
and  by  the  authority  of  the  same,  as  follows: 

1.  Short  title.]  This  Act  may  be  cited  as  the  Volunteer 
Act,  1863. 

PART  L 

Okoanization  or  Voluktbbb  Fobos. 
Acceptance  qf  service, 

2.  Power  to  the  Crown  to  accept  servicu  through  lieutenants 
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oj  ccwufiat.]  It  sbmll  Im  Imwful  for  her  Mnjetty  to  aoo^t  the 
•enrioes  of  any  persoot  desiring  to  be  fornied  under  thit  Act 
into  a  Tolonteer  corps,  and  offering  their  aeryices  to  her 
Migeety  through  the  lieatenant  of  a  conntj. 

On  aach  aoofptanoa  the  proposed  corps  ahall  be  deemed 
biwAilly  formed  under  this  Act  as  a  oorpa  of  that  coontjr. 

8.  PciiDtr  /•  ike  Cr0wm  to  form  a  permamemi  tioff.']  Her 
lliljesty  may  from  time  la  time  ronstitnte  fbr  any  ▼oJunteer 
corps  a  permanent  staff,  consisting  of  aa  a^jntaat  oommissiooed 
by  her  Msjesty,  awl  of  so  many  setjeant  instructors  as  may 
•eem  fit,  engaged  and  attested  (according  to  regnlationa  under 
tliis  Act)  for  a  period  not  exeee<ling  five  years,  or  of  such  an 
uiyotattt,  or  of  such  serjennt  inntructors,  alone. 

For  the  parpotes  of  iliis  Act,  all  such  adjutants  shall  be 
deemed  officers  of  tlie  respective  corps,  and  all  such  serjeaut 
instmctors  shall  be  deented  to  belong  to  the  respective  corps, 
on  the  permanent  sttifl!'  whereof  thoy  serve,  and  shall  be  deemed 
respectively  officers  and  non-coiiiniissiooe^  officers  of  the  volun 
teer  permaueut  staff;  but  nothing  in  this  Act  shall  be  taken  to 
exempt  any  offiot-r  or  non-commissioned  officer  of  the  perma- 
Dent  staff  of  a  voluoteo*  corps  from  being  subject  to  the  orders 
of  the  officers  of  the  corps,  ai-cordiog  to  their  rank  and  the 
laws  and  usages  of  her  Miyestys  forces. 

If  any  non-commissioiied  officer  of  the  volunteer  permanent 
staff  enrols  hiinself  as  a  volunteer  or  substitute  in  the  militia, 
or  is  attested  to  serve  on  the  permanent  staff"  thereof,  or  enlists 
In  her  Majesty's  army,  he  may  be  tried  and  punished  as  a  de- 
aerter;  or,  if  he  oonfeeses  his  desertion,  one  of  hoT  Migesty's 
principal  Secretariea  of  State,  inscead  of  oausHig  him  to  be 
trit-d  and  punished  as  a  deserter,  may,  if  it  seems  fit,  oause 
him,  in  any  such  caae.  to  be  returned  to  his  service  on  the 
volonteer  permanent  staff',  and  to  be  there  pnt  under  stoppa^ 
until  lie  lias  repaid  the  amount  of  any  bounty  received  by  him, 
and  tlie  expenses  attending  his  enrolment,  attestation,  or  en- 
listment,—or,  iu  ca«e  of  enlistment  in  her  Mii|esty*s  army,  mav 
cause  him  to  be  held  to  his  service  in  her  Majesty's  army,  with 
a  direction,  if  it  seems  fit,  that  his  time  of  service  therein  shall 
not  be  re  kone<l  for  pension  until  tlie  time  when  bis  engage- 
ment Oil  the  volunteer  permanent  staff  would  have  expired. 

Any  non-commist-ioned  officer  of  the  volunteer  permanent 
•tafi  lo  enrolling  himself,  being  attested,  or  enlisting,  shall, 
iieverilieiess,  be  liable  to  deliver  up  in  good  order,  fair  wear 
and  tear  only  ej-cepted,  all  arms,  clothing,  and  appointments 
istiiied  Co  him  as  a  non-coniinissioned  officer  of  the  volunteer 
|>eruiauent  ntiiff ;  and  iu  case  of  his  being  either  returned  to  his 
kervii-e  on  the  volunteer  pennaoent  staff,  or  held  to  his  service 
in  her  M>\)«8ty*s  army,  one  of  her  Mfvjesty*s  principal  Secre- 
taries of  Stnte  may,  if  it  seems  fit,  cause  him  to  be  put  uuder 
stoppages  until  h»  Ims  repaid  the  value  of  any  such  arms, 
Ciothiug,  ir  appointments  not  so  delivered  up. 

Officert  uhd  volun  t€er$, 

4.  Ojidert  eornmihttinned  5y  heutenant  of  cowilr.]  Every 
volunteer  corps  f^iiJl  (except  as  to  the  officers  of  the  perma- 
nent staff"  thRref»l )  be  <»fficered  by  persons  appointed  with  her 
Majesty's  approval,  an«l  c(  mniiiuiioned  by  tlie  lieutenant  of  the 
county  in  which  the  corp)>  belongs. 

A  conmiission  iaoued  in  any  case  under  this  Act  by  the 
lientenant  of  a  county  shall  not  be  deemed  vacated  by  the  re- 
vocation, expirstion,  or  di^oontinnance  of  the  commission  by 
«^hioh  such  lieutenant  waa  appointed. 

b  Rank  of  offieert!]  Offict-rs  of  the  volunteer  force  shall 
rank  with  officers  of  her  lisjesty^s  regular  and  militia  forces  as 
file  youngest  of  their  respective  ranks,  and  shall  rank  with 
officers  of  the  yeomanry  force  according  to  the  rank  and  date 
of  their  respective  commissions  in  the  respective  forces. 

Aa  to  command  of  toUmtfor  offictr$  09tr  othar  foreeti.'] 
OfKcers  of  tlie  volunteer  force,  when  not  on  actual  military 
rervic*,  shnll  not  be  entitled  to  exercise  any  military  command 
over  any  of  her  Majesty's  other  forces,  and  when  on  actual 
military  service  shall  not  be  entitled  to  exercise  any  such  com- 
mand otherwise  than  as  may  be  from  tune  to  time  prescribed 
by  the  Kudny  Act  or  Articles  of  War. 

A»  to  members  of  Houee  tf  Commons  accepting  comwtis' 
jioas.]  The  acceptance  of  a  commiasioo  in  the  i^onteer  force 
by  a  member  of  the  Commons  House  of  ParlUment  shall  not 
render  his  seat  vacant. 

6.  Ootk  to  le  takm  as  m  eekeihtk.'}  Every  officer  shall,  on 
receiving  his  commisaion,  and  every  volunteer  shall,  on  his  en- 
rolment in  the  nMster  roll  of  his  corps,  or  in  either  case  as  soon 
tflerwards  u  may  be,  take  the  oath  set  forth*  in  the  schedule 


to  this  Act,  to  be  administered  by  the  lientenant  of  the  cooatf 
to  which  the  corps  belongs,  or  by  a  deputy  lieutenant  or  jnstioa 
of  the  peace  for  the  county,  or  by  an  officer  of  the  oorpa  wbs 
has  taken  such  oath. 

7.  Power  for  vohmteer  to  quit  his  corps  on  conditions  herein 
stated.']  Amy  volunteer  may,  except  when  on  actual  militarr 
service,  quit  his  oorpa  on  complying  with  the  following  condi- 
tions; namely:— 

L  Giving  to  the  oooimaading  officer  of  his  corps  fourtess 
daya'  notice  im  writing  of  hia  intention  to  quic  the 
corps; 

t.  DeUvertng  no  in  good  order,  hur  wear  and  tear  onlj  ex- 
cepted, all  arms,  clotldng,  and  appointments,  being 
public  property  or  property  of  his  corps,  issued  to  hia; 

8*  Faying  all  money  due  or  becoming  due  by  him,  under 
tlM  rules  of  hts  corps,  eith  r  before  or  at  the  tame  or 
by  reason  of  his  quitting  it; 

and  tliereupon  he  shnll  be  struck  out  of  the  muster  roll  si  ths 
corps  by  the  commanding  officer. 

If  any  volunteer  givea  snob  notice,  and  the  comman<iiag 
officer  refuses  to  strike  him  out  of  the  mnster  roll,  and  tks 
volunteer  considers  himself  aggrieved  thereby,  the  volunteer 
may.  appeal  to  two  justic«>s  of  the  peace  for  the  county  to  which 
the  corps  belongs,  usually  acting  within  the  petty  sessional 
division  in  which  the  head-quarters  of  the  corps  are  ritoste, 
and  not  being  members  of  the  corps,  who  shall  hear  and  de- 
termine the  appeal,  and  may,  for  the  purposes  thereof,  ad- 
minister oaths  and  examine  any  persoo  as  a  witness;  and  if  it 
appears  to  snob  justices  that  the  arms,  clothing,  nad  appoint- 
ments issued  to  the  volunteer,  being  public  property  or  pro- 
perty of  his  corps,  have  been  deliverad  up  in  good  ca^er  (fair 
wear  and  tear  only  excepted),  or  that  he  has  paid  or  is  ready 
to  pav  auffioient  compeoaatioii  lor  any  damage  that  andh  arielsi 
may  nave  sustained,  and  that  all  money  due  or  becomiag  dos 
by  him  under  the  rules  of  his  corps,  either  before  or  at  ths  time 
or  by  reason  of  his  quitting  it,  has  been  paid,  aoch  juaticssnuy 
order  the  commanding  officer  forthwith  to  strike  each  vohmtssr 
out  of  the  muster  roll  of  his  corps,  and  their  determination  shall 
be  binding  on  all  persons. 

8.  At  to  diseharye  ofoolnnteer  taking  service  in  militia  or 
ora^.]  If  any  volunteer  enrols  himself  aa  a  volunteer  or  sab> 
stitute  in  the  militia,  or  is  attested  to  serve  on  the  permanent 
staff  thereof,  or  enlists  iu  her  Majesty's  armv,  he  shall  he 
deemed  discharged  from  the  volunt^'er  force,  anj  the  oommaad- 
ing  officer  of  his  corps  shall  strike  him  out  of  the  master  roll 
thereof. 

He  shall,  nevertheless,  be  liable  to  deliver  u^  in  good  order, 
fair  wear  and  tear  only  excepted,  all  arms,  clothing  and  sp- 
pointmenM,  being  public  property  or  property  of  his  corps, 
issued  to  him,  and  to  pay  all  money  due  or  beooming  das'  by 
him,  under  the  rules  of  ids  corps,  either  before  or  at  the  tins 
or  by  re^ison  of  his  flisehsrge.  If  such  arms,  clothing,  sad 
apptiintmcnts  are  not  so  delivered  up  by  him,  or  such  mottey 
is  not  psid  by  him,  then,  without  prejudice  to  any  proceeling 
or  reuaedy  against  hmi  under  this  Act.  he  may,  uudto'  an 
order  of  one  of  her  .Mtgesty's  principal  !$ecretaries  of  Sute,  if 
it  seems  fit,  be  out  under  stoppages  out  of  any  bounty  or  pay 
receivable  by  him,  or  botli,  until  the  value  of  soeh  amu, 
clothing,  or  appointments  nut  so  delivered  iim  or  auoh  muasif 
(as  the  ease  may  be),  is  fully  paid. 

C^ero/ coaisiaa<C 

9.  Power  to  the  Crown  fo  fmt  volunteers  ander  command 
of  gmeral  nr  fifH  offieraj]  W henever  any  volunteers  »n  oo 
actual  military  swvice,  or  nre  undergoing  in<tp«ction,  or  are 
voluntarily  doing  any  miliury  duty,  her  M>\jesty  may  put 
them  and  their  offi  *ers  under  the  command  of  such  general  or 
field  officers  of  her  Migesty*s  armv,  senior  in  rank  to  every 
officer  of  the  volunteer  force  to  be  so  pnt  under  their  coo- 
mand,  as  her  Migesty  may  appoint  or  deaignate;  but  so.  never- 
theless, that  the  volunteers  pot  imder  aach  command  ahall  U 
led  by  their  own  officers  under  anoh  oommand. 

fii4>«C|itNi. 

10.  Aanmal  inspection,']  An  annual  inapeotion  of  eveiy 
volniteer  corps  ahall  be  held  by  a  general  or  AM  officer  of  h« 
Mf^est/s  army. 

aptcisncjft 

1 1.  Requisites  of  Sificteney  to  be  declared  by  order  m  raunciK] 
Her  Msghssty  in  council  may  from  time  to  time  dedars  what  is 
requisite  to  entitle  a  volnnteer  to  be  deemed  an  efficient  voIbd- 
tecr,  by  an  order  in  council  defining,  for  that  purpoae,  the  exteat 
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of  attendftnoe  at  drill  to  be  giren  hj  the  Tolunteer,  and  the 
oonne  of  instraction  to  be  gone  through  bj  him,  and  the  degree 
of  proficiency  in  drill  and  instraction  to  be  attained  by  him  and 
Ins  corps,  such  proficiency  to  be  judged  of  by  the  inspecting 
officer  at  the  annoal  inspection  of'^the  corps,  or  otherwise,  as  by 
order  in  conncil  is  from  dme  to  time  directed. 

The  draft  of  any  scheme  to  be  from  time  to  time  submitted 
to  her  Majesty  in  council  for  approral  under  the  present  section 
shall  have  been  laid  before  both  Houses  of  Parliament  for  one 
Innar  month  at  least,  either  before  or  after  or  partly  before  and 
partly  after  the  passing  of  this  Act,  daring  the  present  or  for 
t^e  like  period  during  any  subsequent  session  of  Parliament, 
before  such  scheme  reoeiTes  the  approval  of  her  Miyesty  in 
cooncil. 

DUbcmding  of  Corp$. 

12.  Power  to  the  Crown  to  disband  corpe,]  Her  Majesty  may 
disband  or  discontinue  the  services  of  any  volunteer  corps,  or 
any  part  thereof,  whenever  it  seems  to  her  Majesty  expedient  to 
do  so. 

Existing  Corps, 

13.  Power  to  the  Crown  to  conHnue  services  of  corps  oM^adiy 
formed,\  It  shall  be  lawful  for  her  Majesty  to  continue  theser« 

vices  of  all  volunteer  corps  whose  services  have  been  accepted 
before  the  passing  of  this  Act;  and  the  services  of  every  such 
corps  shall  be  deemed  to  be  continued  by  her  Majesty  unless 
and  until  her  Mi^esty  thinks  fit  to  exercise  the  power  of  dis- 
banding or  discontinuing  the  services  of  the  corps. 

The  provisions  of  this  Act  shall  apply  to  every  such  corps, 
at  if  its  services  were  accepted  under  this  Act,  without  preju- 
dice to  anything  already  done  in  relation  to  or  by  any  such 
oorps. 

Administraiioe  Organisatum. 

14.  Pouter  to  Crown  to  appoint  a  permanent  staff  on  forma- 
tion of  administrative  regtments."}  Where  two  or  more  separate 
volunteer  corps  are  formed  by  the  authority  of  one  of  her  Ma- 
jesty's principal  Secretaries  of  State  into  a  united  body  for 
military  or  administrative  purposes,  hereinafter  called  an  ad- 
ministrative regiment,  her  Majesty  may  from  time  to  time 
constitute  for  such  regiment  a  permanent  staff,  consisting  of  an 
adjutant  commissioned  by  her  Mfgesty,  and  of  so  many  serjeant 
instructors  as  may  seem  fit,  engaged  and  attested  (according  to 
regulations  under  this  Act)  for  a  period  not  exceeding  five 
years;  or  of  such  an  adjutant,  or  of  such  serjeant  instructors 
alone.  , 

For  the  purposes  of  this  Act  all  such  adjutants  shall  be 
deemed  officers  of  tbe  respective  administrative  regiments,  and 
all  snch  serjeant  instructors  shall  be  deemed  to  belong  to  the 
respective  administrative  regiments,  on  tbe  permanent  staff 
whereof  they  serve,  but  not  to  be  officers  of  or  to  belong  to  any 
of  the  separate  oorps  formed  into  those  regiments,  and  shall  be 
deemed  respectively  officers  and  non-commissioned  officers  of 
the  volunteer  permanent  staff;  but  nothing  in  this  Act  shall  be 
taken  to  exempt  any  officer  or  non-commissioned  officer  of  the 
permanent  staff  of  such  a  regiment  from  being  sul^ect  to  the 
orders  of  tbe  officers  of  the  regiment  and  of  the  separate  corps 
formed  into  the  same,  according  to  their  rank,  tbe  laws  and 
usages  of  her  Mi^esty's  forces,  and  any  regulations  under  this 
Act. 

Every  such  regiment  shall  (except  as  to  the  officers  of  the 
permanent  staff  thereof,  and  except  as  to  the  officers  of  the 
separate  corps  formed  into  such  regiment,)  be  officered  by  per- 
sons appointed  with  her  Majesty's  approval,  and  commissioned 
as  officers  of  such  regiment  by  the  lieutenant  of  the  county 
within  whose  jurisdiction  the  head-quarters  of  the  regiment  are 
situate. 

Notwithstanding  the  formation  of  any  such  regiment,  the 
separate  corps  formed  into  the  same  shall  be  severally  deemed 
volunteer  corps  for  all  tbe  purposes  of  this  Aot. 

Courts  qf  Inquiry. 

15.  Lieutenant  of  county  may  assemble  a  court  of  inquiry ^  to 
report  to  the  lieutenant  or  the  commanding  officer.']  The  lieu- 
tenant of  the  county  to  wliich  a  volunteer  corps  belongs,  or 
within  whose  jurisdiction  the  head-quarters  of  an  administrative 
regiment  are  situate,  may  at  any  time  assemble  a  court  of 
inquiry  to  inquire  into  any  matter  relatiye  to  the  corps  or 
regiment,  or  to  any  officer  or  volunteer  or  non-commissioned 
officer  of  the  permanent  staff  belonging  thereto,  and  to  record 
the  fiusts  and  circumstances  ascertained  on  such  inquiry,  and, 
if  Te<pured,  to  report  on  the  same,  for  tbe  information  and 
assistance  of  snch  lieutenant;  such  court,  where  the  inquiry  is 
wiUi  reference  to  an  officer,  to  be  composed  of  officers  of  the 
volonteer  force  belonging  to  the  county,  and  in  othsr  oases  to  be 


composed  either  of  officers  and  volvnteers  belonging  to  the  oorps 
or  regiment,  or  of  such  officers,  or  of  such  volunteers. 

The  commanding  officer  of  a  volunteer  corps  or  administra- 
tive regiment  may  at  any  time  assemble  a  court  of  inquiry. 
compoMd  either  of  officers  and  volunteers  belonging  to  the 
corps  or  regiment,  or  of  such  officers,  or  of  such  volunteers,  to 
inquire  into  any  matter  relatiTe  to  the  oorps  or  regiment,  or  to 
any  Tolnntaer  or  non-commisioned  officer  of  the  permanent 
staff  belonging  thereto,  and  to  record  the  fitcts  and  cironm- 
itanoes  ascertained  on  such  inquiry,  and,  if  required,  to  report 
on  the  same,  for  the  information  uid  assistance  of  the  oom- 
mandins  officer;  but  nothing  herein  shall  authorise  any  inquiry 
with  reterenoe  to  sai  officer  otherwise  than  by  a  court  as- 
sembled by  direction  of  such  lieutenant  of  the  county  as 
aforesaid,  and  composed  exclusively  of  offioers  of  the  vdunteer 
force  belonging  to  snch  county. 

Regulations, 

16.  Power  to  Sseretary  of  State  to  make  regulations  for 
government  of  volunteer  force.]  One  of  her  Msgesty's  principal 
Secretaries  of  State  may  from  time  to  time  make  regulations 
respecting  anything  in  this  Act  directed  or  authorised  to  be 
done  or  provided  by  regulation,  and  also  such  regulations  as 
may  seem  fit  (not  being  inconsistent  with  any  of  the  provisions 
of  this  Act)  respecting — 

The  appointment  and  promotion  of  officers;  and 
The  assembling  and  proceedings  of  courts  of  inquiry  to 
inquire  into  and  report  on  any  matter  connected  with 
the  government  or  discipline  of  a  volunteer  corps 
or  administrative  regiment  and  for  the  full  execution 
of  this  Act,  and  the  general  government  and  disci- 
pline of  the  volunteer  force,  and  may  alter  or  repeal 
any  such  regulations;  and  may  call  for  such  returns 
as  may  from  time  to  time  seem  requisite. 

PARTIL 
Actual  Militabt  Sertiob. 

17.  In  case  of  invasion  f  power  to  the  Crown  to  call  out 
volunteers  for  actual  military  service.]  In  case  of  actual  or 
apprehended  invasion  of  any  part  of  the  United  Kingdom  (the 
occasion  being  first  communicated  to  both  Houses  of  Parliament 
if  Parliament  is  sitting,  or  declared  in  council  and  notified  by 
proclamation  if  Parliament  is  not  sitting,)  her  Majesty  may 
direct  the  lieutenants  of  counties  throughout  Great  Britain, 
or  such  of  them  as  her  Miyesty  may  judge  necessary,  to  call 
out  the  volunteer  corps  of  their  respective  counties,  or  any  of 
them,  for  actual  military  service. 

Every  officer  and  volunteer  and  every  non-commissioned 
officer  of  the  permanent  staff  belonging  to  every  corps  so  called 
out  shall  be  bound  to  assemble  as  the  lieutenant  of  the  county 
directs,  and  to  march  according  to  orders,  within  Great  Britain ; 
and,  from  the  time  of  his  corps  being  so  called  out,  shall,  for 
the  purposes  of  this  Act,  be  deemed  on  actual  military 
service.  If  any  such  officer,  volunteer,  or  non-commissioned 
officer,  not  incapacitated  by  infirmity  for  military  service, 
refuses  or  neglects  to  so  assemble  or  march,  he  shall  be  deemed 
a  deserter. 

18.  Allowances  to  volunteer  corps  so  called  out.]  Whenever 
a  volunteer  corps  is  called  out  for  actual  military  service,  the 
following  provisions  shall  take  effect:— 

(1.)  There  shall  be  issued,  in  manner  provided  by  regula- 
tion, the  sum  of  two  guineas  for  tbe  use  of  every  officer 
and  volunteer  and  non-commissioned  officer  of  the  per- 
manent staff  belonging  to  and  assembling  with  tbe 
oorps  (except  such  of  them  as  do  not  desire  to  receive 
the  benefit  thereof) ;  and  each  such  sum,  or  so  much 
thereof  as  the  commanding  officer  of  the  corps  thinks 
fit,  shall  be  laid  out,  under  the  direction  of  the  command- 
ing officer,  in  providing  necessaries  for  each  such  officer, 
volunteer,  and  non-conmaissioned  officer;  and  within 
one  month  after  receipt  thereof,  an  account  shall  be 
settled  with  each  such  officer,  volunteer,  and  non-com- 
missioned officer,  respecting  the  application  thereof,  and 
any  unapplied  residue  thereof  shall  be  paid  to  him: 

(2.)  Snch  officers,  volunteers,  and  non-commissioned  officers 
shall  be  entitled  to  receive  pay  and  to  be  billeted  and 
quartered  as  the  officers,  non-commissioned  officers,  and 
soldiers  of  her  M^esty's  army,  and  to  have  relief  for 
their  wives  and  families  (being  unable  to  support  them- 
selves) as  the  officers,  non-commissioned  officers,  and 
men  of  the  militia  of  Eoglaod  and  Scotland  respectively, 
according  as  the  corps  l^ongs  to  England  or  to  Scot- 
land: 
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(3.)  On  the  release  of  the  corps  from  aotaal  military  service, 
there  shall  be  paid,  in  manner  provided  bj  regulation, 
one  guinea  to  every  such  officer,  volunteer,  and  non- 
commissioned officer  present  with  the  corps  at  the  time 
of  such  release  (except  such  of  them  as  do  not  desire  to 
receive  the  same),  in  addition  to  his  pay. 

19.  As  to  releas$  of  corp$  from  actual  military  terviee.'] 
After  a  volunteer  corps  has  been  called  out  for  actual  militaiy 
service,  the  corps  shall  be  deemed  released  from  actual  military 
servioe  only  by  an  order  in  writing,  signed  by  the  lieutenaat 
of  the  county  to  which  the  corps  belongs,  and  addressed  and 
delivered  to  the  commanding  officer  of  the  corps;  which  order 
the  lieutenant  of  the  county  shall  issue  upon  and  as  soon  as 
may   be  after  a  proclamation  of  her  Miyesty  declaring  the 

occasion  to  have  passed,  and  not  sooner  or  otherwise. 

Before  a  volunteer  corps  is  released  from  actual  military 
servioe,  the  oorps  shall  be  returned  to  the  county  to  whidi  it 
belongs. 

20.  Provision  for  oJSctra  and  men  disabled^  and/or  widows 
qfoffic€rs  kitted.']  An  officer  of  the  volunteer  force  disabled  on 
actual  military  servioe  shall  be  entitled  to  half  pay,  according 
to  his  rank;  and  the  widow  of  such  an  officer  killed  on  actual 
miliury  service  shall  be  entitled  to  the  like  pension  for  life  as 
the  widow  of  an  officer  of  her  Migesty's  army. 

A  volunteer  or  non-commissioned  officer  of  the  volunteer 
permanent  staff  disabled  on  actual  military  service,  shall, 
according  to  his  rank,  be  entitled  to  the  like  pension  and  other 
benefits,  if  any,  as  a  soldier  of  her  Majesty's  army. 

PART  HL 

DiSCIPLINB. 

Officers  and  volunteers. 

21.  As  to  discipline  ofvchnnteers  while  not  on  actual  militarjf 
service.']  With  respect  to  the  discipline  of  officers  (other  than 
officers  of  the  volunteer  permanent  staff)  and  volunteers,  the 
following  provisions  shall  take  effect  and  be  in  force  while  they 
are  not  on  actual  military  service:— 

(1.)  The  commanding  officer  of  a  volunteer  corps  may 
discharge  from  the  corps  any  volunteer,  and  strike  him 
out  of  the  muster  roll,  either  for  disobedience  of  orders 
by  him  while  doing  any  military  duty  with  his  corps, 
—or  for  neglect  of  duty,  or  misconduct  by  him,  as  a 
member  of  the  corps,— or  for  other  sufficient  cause, — 
the  existence  and  sufficiency  of  such  causes  respectively 
to  be  j  odged  of  by  the  commanding  officer.  The  volun- 
teer so  discharged  shall,  nevertheless,  be  liable  to  deli- 
ver up  in  good  order,  fair  wear  and  tear  only  excepted, 
all  arms,  clothing,  and  appointments,  being  public 
property  or  property  of  his  corpf,  issued  to  him,  and  to 
pay  all  money  due  or  becoming  due  by  him,  under  the 
rules  of  his  corps,  either  before  or  at  the  time  or  by 
reason  of  his  discharge.  But  nothing  herein  shall 
prevent  her  Majesty  from  signifying  her  pleasure  in 
such  manner,  and  giving  such  directions,  with  respect 
to  any  such  case  of  discharge,  as  to  her  Migesty  may 
appear  just  and  proper. 

(2.)  If  any  such  officer  as  aforesaid,  or  any  volunteer,  while 
under  arms  or  on  march  or  duty  with  the  corps  or 
administrative  regiment  to  which  he  belongs,  or  any 
portion  thereof,— or  while  engaged  in  any  military 
exercise  or  drill  with  such  oorps  or  regiment,  or  any 
portion  thereof,— or  while  wearing  l£e  clothing  er 
accoutrements  of  such  corps  or  regiment,  and  going  to 
or  returning  from  any  place  of  exercise  or  assembly  of 
such  corps  or  regiment,— disobeys  any  lawful  order  of 
any  officer  under  whose  command  he  then  is,  or  is 
gmlty  of  misconduct, — the  officer  then  in  command  of 
the  oorps  or  regimen^  or  any  superior  officer,  under 
whose  command  the  corps  or  lament  then  is,  may 
order  the  offender,  if  an  officer,  into  arrest,  and  if  not 
an  officer,  into  the  custody  of  any  volunteer  belonging 
to  the  oorps  or  regiment,  or  of  any  non-commissioned 
officer  of  the  volunteer  permanent  staff, — but  so  that 
the  offender  be  not  kept  in  such  arrest  or  custody 
longer  than  during  the  time  of  the  corps  or  regiment, 
or  such  portion  thereof  as  afbresaid,  then  remaining 
nnder  arms,  or  on  march  or  duty,  or  assembled,  or 
continuing  engaged  in  any  such  military  exercise  or 
irill,as  aforesaid. 

Pennanent  Staff* 

22.  As  to  discipline  of  permanent  staff  while  not  on  actual 
militarjf  service.]  With  respect  to  the  disoipline  of  offioers  and 


non-commissioned  offioers  of  the  volunteer  permanent  staff 
the  following  provisions  shall  take    effect  and   be  in  force 
while  they  are  not  on  actual  military  service:— 
(1.)  All  the  provisions  of  the  Mutiny  Act  (as  far  as  they 
relate  to  Great  Britain)  shall  extend  to  and  apply  to, 
and  in  the  case  of  the  officers   and  non-commissioned 
officers  of  the  volunteer   pennanent  staff,  and  those 
officers  and  non-commissioned  offioers  shall  be  snl^ject 
to  the  Mutiny  Act,  and  shall  also  be  entitled  to  the 
benefits  thereof,  in  all  respects  as  the  offioers  and 
soldiers  of  her  Miyesty's  army  for  the  time  being  ar^ 
and  as  if  the  volunteer  permanent  staff  belonged  to  and 
formed  part  of  her  Majesty's  army,  subject  only  to  the 
following  variations  and  provisions: — 
(1.)    When  the  assembling  of  a  court-martial  fbr  the 
trial  of  an  officer  or  non -commissioned  officer  of 
the  volanteer  pennanent  staff  becomes  necessary, 
a  general  or  district  court-martial  (as  the  case  may 
require)  shall  be  convened  by  one  of  her  M^esty% 
principal  Secretaries  of  State,  authorised  by  oom- 
mission  or  warrant  under  the  royal  sign  manual  to 
oonvene  courts-martial  under  the  present  section; 
and  such  Secretary  of  State  shill  in  all  cases  and 
for  all  purposes  be  substituted  fbr  the  convening 
officer  under  the  Mutiny  Aot,  and  shall    cause 
every  such    court-martial  to  assemble  with  all 
practicable  speed  after  it  is  convened;  and  a  coort- 
martial  shall  not  sit  in  any  case  for  the  trial  of  an 
officer  or  non  commissioned  officer  of  the  volunteer 
permanent  staff  without  being  so  convened : 
(ii.)  Every  such  general  court-martial  shall  consist  of 
not  less  than  nine  members,  and  every  such  dis- 
trict oourt-martial  shall  consist  of  not  less  than  fire 
members;  and  every  such  court-martial  shall  (ex- 
cept as  to  the  president  thereof)  be  composed  of 
such  officers  of  the  volunteer  permanent  staff  as  the 
Secretary  of  State  directs;  and  the  president  shall 
be  a  field  officer  of  the  volunteer  force  appointed 
by  the  Secretary  of  State: 
(iii.)  Sentences  of  district  courts-martial  under  the 
present  section  shall  not  be  put  in  execution  until 
confirmed  by  one  of  her  M«gesty's  principal  Secre- 
taries of  State,  authorised  in  that  behalf  by  warrant 
under  the  royal  sign  manual;  and  with  respect  to 
the  execution  of  the  sentenoe  of  any  oourt-martial 
under  the  present  section,  one  of  her  Miyeety's  prin- 
cipal Secretaries  of  State  shall  in  all  cases  have  the 
like  powers  as  her  Miyestjr's  principal  Secretary  of 
State  for  the  War  Department,  or  the  officer  coufifni- 
ing  the  sentence  of  a  court-martial,  has  in  certain 
cases  or  events,  with  respect  to  the  execution  of 
the  sentenoes  of  courts  martial  under  the  Mutiny 
Act: 
(2.)  Whenever  a  court-martial  is  ordered  to  assemble  for  Uie 
trial  of  a  non-commissioned  officer  of  the  volunteer  per- 
manent staff,  one  of  her  Majesty's  principal  Secretaries 
of  State  may,  if  he  thinks  it  expedient,  issue  his  warrant 
under  his  hand  for  the  apprehension  of  such  non-com- 
missioned officer,  and  also  his  warrant  under  his  hand 
for  the  commitment  of  such  non-commissioned  officer  for 
safe  custody  to  a  public  prison,  gaol,  or  house  of  oorreo- 
tion  near  die  place  where  the  court-martial  ia  to  sit, 
which  warrants  respectively  shall  be  in  the  forms  set 
forth  in  the  schedule  to  this  Act,  with  luch  variationa  as 
circumstances  require: 
(8.)  The  keeper  of  such  public  prison,  gaol,  or  houee  of  cor- 
rection, or  his  deputy,  shall,  on  proidnction  of  any  sndi 
warrant  of  coounitment,  receive  the  non-oomnaiaaioned 
officer  of  the  volunteer  permanent  staff  named  therein 
into  his  custody,  and  shall  keep  him  in  safe  custody  in 
all  respects  as  if  he  were  committed  by  warrant  of  jus- 
tices of  the  peace  on  a  charge  or  suspicion  of  miade- 
meanor,  or  in  Scotland  of  an  offence,  but  without  bail, 
until  one  of  her  Miyes^s  principal  Secretaries  of  Stats 
orders  the  discharge  of  such  non-commissioned  offioer, 
or  until  he  is  otherwise  delivered  from  such  ouatody  by 
dueoourse  of  law,  or  until  he  is  delivered  over  to  under- 
go any  punishment  imposed  by  sentence  of  a  oourt- 
martial;  and  such  keeper  or  deputy  shall,  in  the  mean- 
time, from  time  to  time  as  occasion  requirea,  bring  op 
such  non-commissioned  offioer  in  custody  before  «  oourt- 
martial  sitting  for  his  trial: 
(4.)  If  any  keeper  of  a  publio  prison,  gaol,  or  house  of 
correotion,  or  his  deputy,  ref^ises  or  lugleote  to  ceoeive 
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or  keep  any  non-oommUuoned  officer  of  the  ToluDteer 
permanent  Btaff  in  manner  hereinbefore  prescribed,  such 
keeper  or  depnty  shall  for  every  sach  offence  be  liable 
to  a  penalty  not  exceeding  one  hundred  pounds,  to  be 
recovered  m  England  bj  action  in  a  superior  court  of 
law  at  Westminster,  in  Scotland  bj  proceedings  in  the 
court  of  session,  and  in  the  Isle  of  Man  by  proceedings 
in  any  court  of  competent  jurisdiction,  and  to  be  applied 
to  the  use  of  her  Miuesty, 

Actual  Military  Service, 

23.  A$  to  discipline  cf  vciuntur  force  when  on  actual  military 
service.]  With  respect  to  the  discipline  of  officers  of  the  volunteer 
force  and  volunteers  and  non-commissioned  officers  of  the  vo- 
lunteer permanent  staff^  the  following  proviuon  shall  take  effect 
and  be  in  force  when  they  are  on  actual  military  service — 
namely,  all  the  provisions  of  the  Mutiny  Act  (as  far  as  they 
relate  to  Great  Britain)  shall  extend  to  and  apply  to  and  in  the 
case  of  all  officers  of  the  volunteer  force  and  volunteers  and 
non-commissioned  officers  of  the  volunteer  permanent  staff, 
and  those  officers,  volunteers,  and  non-commissioned  officers 
ahall  be  sulject  to  the  Mutmy  Act,  and  shall  also  be  entitled 
to  the  benefits  thereof,  in  all  respects  as  the  officers  and  soldiers 
of  her  Migesty's  army  for  the  time  being  are,  and  as  if  the  vo- 
lunteer foroe,  including  the  volunteer  permanent  staff,  belonged 
to  and  formed  part  of  her  Majesty's  army,  subject  only  to  this 
Taiiation, — that  a  court-martial  for  the  trial  of  an  officer  of  the 
volunteer  force  or  volunteer  or  non-commissioned  officer  of  the 
volunteer  permanent  staff  shall  be  composed  of  officers  of  the 
volunteer  force  only. 

PART  IV. 

RULBS  AMD  PbOFBBTT  OF  COHPS. 

24.  Power  for  corpe  to  make  m/et,  subject  to  the  approval  cf 
the  Crown."]  The  officers  and  volunteers  belonging  to  a  volunteer 
corps  msy  from  time  to  time  make  rules  for  the  management  of 
the  property,  finances,  and  civil  affairs  of  the  corps,  and  may 
alter  or  repeal  any  such  rules;  but  any  such  rules  shall  not  have 
effect  unless  and  until  the  commanding  officer  of  the  corps 
thinks  fit  to  transmit  the  same  to  the  lieutenant  of  the  county 
to  which  the  corps  belongs,  and  such  lieutenant  thinks  fit  to 
•ubmit  the  same  for  her  Majesty's  approval,  and  such  appro- 
val, signified  through  one  of  her  Mi^es^'s  principal  Secretaries 
of  State,  is  notified  by  such  lieutenant  to  the  commanding  officer 
of  the  corps,  to  be  by  him  forthwith  communicated  to  the  corps; 
whereupon  the  rules  so  approved  shall  be  binding  on  all  per- 
sons. 

A  copy  of  the  rules  in  print  or  writing,  or  partly  in  print 
and  partly  in  writing,  certified  under  the  hand  of  the  command- 
ing officer  as  a  true  copy  of  the  rules  whereof  her  Majesty's 
approval  has  been  notified  as  aforesaid,  shall  be  conclusive  evi* 
deuce  of  the  rules  of  the  corps. 

25.  Vesting  qf  property  of  corps  in  commanding  officer  ex 
officio.]  All  money  subscribed  by  or  to  or  for  the  use  of  a 
Tolunteer  corps  or  administrative  regiment,  and  all  effects 
belonging  to  any  such  corps  or  regiment,  or  lawfully  used  by  it, 
not  bdng  the  property  of  any  individual  officer  or  volunteer  or 
non-commissioned  officer  of  the  volunteer  permanent  staff  be- 
longing to  the  corps  or  regiment,  and  the  exclusive  right  to  sue 
for  and  recover  current  subscriptions,  arrears  of  subscriptions, 
and  other  money  due  to  the  corps  or  regiment,  and  all  lands 
acquired  by  the  corps  or  regiment,  shall  vest  in  the  commanding 
officer  of  the  corps  or  regiment  for  the  time  being,  and  his  suc- 
cessors in  office,  with  power  for  him  and  his  successors  to  sue, 
to  make  contracts  and  conveyances,  and  to  do  all  other  lawful 
things  relating  thereto;  and  any  civil  or  criminal  proceeding 
taken  by  virtue  of  the  present  section  by  the  commanding  officer 
of  a  oorps  or  regiment  shall  not  be  discontinued  or  abated  by  his 
death,  resignation,  or  removal  from  office,  but  may  be  carried 
on  by  and  in  the  name  of  his  successor  in  office. 

26.  Appointment  of  storehouses  for  arms.]  The  commanding 
officer  oi  a  volunteer  corps  or  administrative  regiment,  receiving 
any  arms,  ammunition,  or  other  stores  supplied  at  the  public 
expense  or  by  subscription,  shall,  subject  to  the  approval  of  the 
lieutenant  of  the  county  to  which  the  corps  belongs,  or  in  which 
the  hesd-quarters  of  the  administrative  regiment  are  situate  (as 
the  case  may  be),  appoint  a  proper  storehouse  for  the  depositing 
and  safe  keeping  of  such  arms,  ammunition,  or  stores.  Every 
sn^  storehouse  shall  be  firee  fh>m  all  county,  parochial,  or  other 
local  rates  and  assessments.  All  exemptions  contained  in  the 
Gunpowder  Act,  1860,  or  any  Act  amending  the  same,  relative 
to  storehouses,  magazines,  or  places  belonging  to  or  held  for 
the  lervice  of  the  Ccrown,  shidl  extend  to  any  storehouse  ap- 


pointed under  the  present  section  with  the  approval  of  the  lieu- 
tenant of  a  county,  if  also  approved  of  by  one  of  her  Majesty's 
principal  Secretaries  of  State,  as  a  fit  place  for  the  storing  of 
ammunition,  but  not  otherwise. 

27.  Recovery  of  subscriptions  or  fines.]  If  any  person  belong- 
ing or  having  belonged  to  a  volunteer  oorps  or  administrative 
regiment  neglects  or  refuses  to  pay  any  money  subscribed  or 
undertaken  to  be  paid  by  him  towards  any  of  the  fiuida  or  ex- 
penses of  such  corps  or  regiment,  or  due  under  the  rules  of  such 
corps,  and  actually  payable  by  him,  or  to  pay  any  fine  incurred 
by  him  under  the  rules  of  such  corps,— such  money  or  fine  shall 
(without  prejudice  to  any  other  remedy)  be  recoverable  from 
him,  with  costs,  at  any  time  within  twelve  months  after  the 
some  becomes  due  and  payable,  as  a  penalty  under  this  Act  is 
recoverable,  and  when  recovered  shall  be  applied  as  part  of  the 
general  fund  of  the  corps  or  regiment 

28.  Wrongful  sale^  non-delivery,  ^,  of  public  or  corps 
property.]  If  any  person  designedly  makes  away  with,  sells, 
pawns,  wrongfully  destroys,  wrongfully  damages,  or  negli- 
gently loses,  anything  issued  to  him  as  a  volunteer,— or 
wrongfyiy  refuses  or  wrongfully  neglects  to  deliver  up,  on  de- 
mand, anything  issued  to  him  as  a  volunteer, — the  value  thereof 
shall  be  recoverable  firom  him  with  costs,  as  a  penalty  under 
this  Act  is  recoverable;  and  he  shall  also  for  every  such  offenoe 
of  designedly  making  away  with,  selling,  pawning,  or  wrong- 
fully destroying  as  aforesaid,  be  liable,  on  the  prosecution  of  the 
commanding  officer  of  the  corps  or  administrative  regiment  is- 
suing the  thing  made  away  with,  sold,  pawned,  or  destroyed,  to 
a  penalty  not  exceeding  five  pounds. 

29.  Wrongful  buying  of  arms,  fft.  from  volunteers.]  If  any 
person  knowingly  boys  or  takes  in  exchange  firom  any  volunteer 
or  any  person  acting  on  his  behalf,— or  solicits  or  entices  any 
volunteer  to  sell,— or  knowingly  assists  or  acts  for  any  volun- 
teer in  selling,—  or  has  in  his  possession  or  keeping,  without 
satisfactorily  accounting  for, — ^any  arms,  clothing,  or  appoint- 
ments being  public  property  or  property  of  any  volunteer  corps 
or  administrative  regiment,  or  any  public  stores  or  ammunition 
issued  for  the  use  of  any  such  corps  or  regiment, — he  shall,  on 
the  first  commission  by  him  of  any  such  offence,  be  liable  to  a 
penalty  not  exceeding  twenty  pounds,  and  shall,  on  a  second  and 
every  other  subsequent  commission  by  him  of  any  such  offence, 
and  on  being  convicted  thereof  in  the  like  course  of  proceeding 
as  that  in  which  any  such  penalty  is  recoverable,  be  liable  to 
a  penalty  not  exceeding  twenty  pounds  or  less  than  five  pounds, 
with  or  without  imprisonment  for  any  term  not  exceeding  six 
months,  with  or  without  hard  labour. 

The  justices  before  whom  any  person  is  convicted  of  any 
offence  under  the  present  section  shall  transmit  the  conviction 
to  the  next  court  of  general  or  quarter  sessions  held  for  the 
county  or  place  where  the  conviction  is  had,  there  to  be  kept 
by  the  proper  officer  among  the  records  of  the  court;  and  on 
the  prosecution  of  any  person  for  any  subsequent  offence  under 
the  present  section,  a  copy  of  such  conviction,  certified  by  the 
proper  officer  of  the  court,  or  proved  to  be  a  true  copy,  shall 
be  sufficient  evidence  to  prove  a  conviction  for  the  former 
offence,  and  such  conviction  shall  be  presumed  not  to  have 
been  quashed  on  appeal  until  the  contraiy  is  shown. 

80.  As  to  wilful  injury  to  buUs  or  targets,]  If  any  person 
wilfully  commits  any  damage  to  any  butt  or  target  belonging 
to  or  lawfully  used  by  any  volunteer  corpe  or  administrative 
regiment,  or,  without  the  leave  of  the  commanding  officer  of 
the  oorps  or  regiment,  searches  for  bullets  in  or  otherwise 
disturbs  the  soU  forming  such  butt  or  target,  he  shall  for  every 
such  offence  be  liable,  on  the  prosecutiou  of  the  commanding 
officer,  to  a  penalty  not  exceeding  five  pounds. 

PART  V. 
Acquisition  of  Land  fob  Ranobs. 

31.  Power  to  corps  to  purchase  land  with  consent  qf  Secretary 
of  State.]  Subject  to  the  provisions  of  this  part  of  this  Act, 
any  volunteer  corps  may,  with  the  assent  of  one  of  her 
Majesty's  principal  Secretaries  of  State,  purchase,  take  on  lease, 
or  otherwise  acquire  any  land  or  easement  in  land  for  rifle  or 
artillery  practice,  and  for  the  erection  of  butts,  targets, 
batteries,  and  other  accommodations  fbr  the  use  of  the  oorps 
when  practising  with  rifles  or  artillery. 

Before  giving  his  assent  the  Secretary  of  State  shall  send  an 
inspector  to  the  land  fbr  the  purpose  of  ascertaining  its  capa- 
bilities for  being  converted  into  a  rifle  or  artillery  praotire 
ground  with  due  regard  to  the  safety  and  oonvenience  of  the 
public,  and  shall  give  or  withhold  his  assent  accordingly. 
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32.  8  4"  9  Vict  c.  18,  and  8  j-  9  Vict,  c.  19,  relating  to  pur- 
cha$e  of  lands  incorporated  with  this  part  of  Act,]  So  mucn  of 
the  LMids  Clanses  Consolidation  Act,  1845,  and  of  the  Lands 
Clauses  Consolidation  (Scotland)  Act,  1845,  and  of  any  Act 
amending  the  said  Acts,  as  relates  to  the  purchase  of  land  by 
agreement,  shall  be  incorporated  with  this  part  of  this  Act 

In  the  construction  of  this  part  of  this  Act  with  the  said 
mcorporated  provisions,  this  part  of  this  Act  shall  be  deemed 
the  special  Act;  and  the  volunteer  corps  desirous  of  purchasing 
land  shall  be  deemed  the  promoters  of  the  undertaking;  and 
under  the  term  "  land  *^  a  permanent  right  of  shooting  and  drilling 
or  any  other  interest  or  easement  in  land  shall  be  included, 
and  may  be  alone  conveyed,  while  the  fee  simple  or  other 
interest  in  such  land  is  reserved. 

S3.  Power  of  landowner  to  give  land  to  be  used  for  purposes 
of  this  part  of  Act.']  Any  person  seised  or  entitled  in  fee  tail 
or  for  life  of  or  to  any  manor  or  lands  of  freehold,  copyhold, 
or  customary  tenure,  and  having  the  beneficial  interest  tbereio, 
or  in  Scotland  being  the  proprietor  under  entail,  and  in 
possession  for  the  time  being,  may,  by  way  of  gif^  grant, 
convey,  or  enfranchise  in  fee  simple  or  for  a  term  of  years  any 
quantity  not  exceeding  four  acres  of  such  land,  or  any  limited 
right  over  land  to  any  extent  not  exceeding  twenty  acres,  to 
any  volunteer  corps  to  be  used  by  the  corps  for  the  purposes  of 
this  part  of  this  Act;  but  so  that  any  such  grant,  conveyance, 
or  snfranchisement  made  by  any  person  seised  or  entitled  for 
life  only  of  or  to  any  such  manor  or  lands  shall  not  be  valid 
beyond  his  own  life,  unless  the  person  next  entitled  in  remainder, 
in  fee  simple,  or  fee  tail  (if  legally  competent)  is  a  party  to 
and  joins  in  such  grant,  conveyance,  or  enfranchisement: 

Provided,  that  in  the  event  of  any  land  granted,  conveyed, 
or  enfranchised  as  aforesaid  ceasing  to  be  used  for  the  purposes 
of  this  part  of  this  Act,  the  same  shall  thereupon  immediately 
revert  to  and  become  a  portion  of  the  estate  of  which  it  formed 
part  before  the  grant,  conveyance,  or  enfranchisement  wus 
made. 

34.  Power  to  commissioner  of  works  to  grant  right  of  shoot- 
ing in  royal  parks  f  jfc]  The  chief  commissioner  of  her  Mtyesty's 
works  and  public  buildings  may  grant  to  any  volunteer  corps 
the  right  to  use  for  the  purpose  of  rifle  practice  or  drill  any 
portion  of  such  royal  parks,  gardens,  and  possessions  as  are 
under  his  management,  upon  such  terms,  for  such  time  not 
exceeding  twenty-one  years,  and  subject  to  such  other  condi- 
tions as  he  thinks  fit,  but  any  such  grant  shall  be  at  all 
times  revocable  by  her  Miyesty. 

35.  Power  to  certain  authorities  to  grant  licences  to  use 
lands."]  A  licence  to  use,  for  the  purposes  of  this  part  of  this 
Aot,  any  portion  not  exceeding  four  acres  of  the  lands  herein- 
after mentioned,  may  be  granted  to  any  volunteer  corps  as 
follows: 

(1.)  In  the  case  of  lands  belonging  to  the  Crown — 

By  the  Commissioners  of  her  Majesty's  Woods,  Forests, 
and  Land  Revenues,  or  either  of  them,  on  behalf  of  her 
Miyesty,  with  the  consent  of  the  Commissioners  of  her 
Miyesty's  Treasury: 
(2.)  In  the  case  of  lands  forming  part  of  the  possessions  of 
the  Duchy  of  Lancaster— 

By  the  Chancellor  and  Council  of  the  Duchy,  by  deed 
under  the  hand  and  seal  of  the  Chancellor,  attested  by 
the  Clerk  of  the  Council : 
(3.)  In  the  case  of  lands  forming  part  of  the  possessioDS  of 
the  Duchy  of  Cornwall — 

By  the  Duke  of  Cornwall  or  other  the  persons  for  the 
time  being  having  power  to  dispose  of  lands  belonging 
to  the  duchy: 
Provided — 
First.  That  no  such  h'oenoe  shall  be  granted  for  a  longer 
term  than   twenty-one  years;  but  any  licence,  when 
granted,  may  be  renewed  by  the  same  authority  that 
would  have  power  to  grant  the  same : 
Secondly.  That  in  the  event  of  any  land  to  which  any 
such  licence  relates  ceasing  to  be  used  for  the  purposes 
of  this  part  of  this  Act,  that  licence  shall  thereupon 
cease  absolutely. 

36.  Power  to  eorporationSy  justices^  trustees^  ffc,  to  grant 
liemtce  to  use  land,]  Any  corporation,  ecclesiastical  or  lay,  sole 
or  aggregate,  any  oflicer,  iustioes  of  the  peace,  trustees,  or  com- 
missioDers  holding  land  fbr  public,  ecclesiastical,  or  parochial 
porposes,  may  grant  and  from  time  to  time  renew  any  lioenoe 
car  the  use,  durtng  any  term  not  exceeding  twenty-one  years, 
by  any  volunteer  eorps,  for  the  purposes  of  this  part  of  this  Act, 
of  any  land  not  exceeding  four  acres  vested  in  such  corporation, 


oflScers,  justices,  trustees,  or  commissioners,  subject  to  the  fol- 
lowing provisions: 
(1.)  That  an  ecclesiastical  corporation  sole  below  the  dignity 
of  a  bishop  shall  not  make  such  a  grant  without  the  con- 
sent in  writing  of  the  bishop  to  whose  jurisdiction  be  is 
subject,  and  of  the  patron  of  the  preferment  to  which  the 
land  belongs,  or  the  guardians  or  trustees  of  soch 
patron: 
(2.)  That  such  a  licence  shall  not  be  granted  in  respect  ot 
parochial  property  without  the  consent  of  the  mig<»ity 
of  the  ratepayers  and  owners  of  property  in  the  paiiah 
to  which  the  same  belongs,  assembled  at  a  meeting 
convened  according  to  the  mode  pointed  oat  by 
the  Act  of  the  session  of  the  fifth  and  sixth  roan 
of  Ring  William  the  Fourth  (chapter  sixty-nine),  "  to 
facilitate  the  conveyance  of  workhooses  and  other  pro- 
perty of  parishes,  and  of  incorporations  or  nnioos  of 
parishes,  in  England  and  Wales,"  and  of  the  poor  law 
commissioners,  testified  by  their  seal  being  affixed  to  the 
deed  of  grant,  and  of  the  guardians  of  the  poor  of  the 
union  within  which  the  parish  is  comprised,  or  of  the 
guardians  of  the  poor  of  the  parish  where  the  adminis- 
tration of  the  relief  of  the  poor  therein  is  subject  to  a 
board  of  guardians,  testified  by  such  guardians  being 
the  parties  to  niake  the  grant : 
(3.)  That  where  any  officers,  trustees,  or  commisBtoners  oCBct 
than  parochial  trustees  make  any  such  grant,  it  shall  be 
sufficient  if  a  majority  or  quorum  authorised  to  act  of 
such  offioers,  trustees,  or  commissioners  assembled  at  a 
meeting  duly  convened  assent  to  such  grant  and  execute 
the  deed  of  grant,  although  they  do  not  constitute  a  ma- 
jority of  the  actual  body  of  such  offioers,  trustees,  or 
commissioners: 
(4.)  That  the  justices  of  the  peace  may  give  thdr  consent  to 
the  making  of  any  such  grant  in  respect  of  land  belong- 
ing to  any  county,  riding,  or  division,  by  vote  at  their 
general  quarter  sessions,  and  may  direct  the  same  to  be 
made  in  the  manner  directed  to  be  pursued  on  the  sale 
of  the  sites  of  gaols  by  the  Act  of  the  seventh  year  of 
King  George  the  Fourth  (chapter  eighteen),  **  to  au^o- 
rise  the  disposal  of  unnecessary  prisons  in  England:* 
(5.)  That,  in  the  event  of  any  land  to  which  any  such  licence 
relates  ceasing  to  be  used  for  the  purposes  of  this  part  of 
this  Act,  that  licence  shall  thereupon  cease  absdntely. 

37.  Power  to  justices  to  stop  up  or  divert  footpaths  for  par* 
poses  of  this  part  of  Act. — Proceedings  to  be  takm  as  directed  bg 
5  jf  6  mil.  4  c,  60  ]  Where  a  footpath  crosses  or  runs  incon- 
veniently or  dangerously  near  to  any  land  purchased  or  ac- 
quired, or  in  respect  of  which  any  licence  is  granted,  for  the 
purposes  of  this  part  of  this  Act,  such  footpath  may,  with  the 
consent  of  the  vestry  of  the  pnrisb  in  which  the  same  ia  sitnats, 
and  upon  the  certificate  of  two  justices  that  the  footpath  to  be 
substituted    is  convenient  for  the  public,  be   stopped  up  or 
diverted.    All  proceedings  to  obtain  such  certificate,  and  to 
stop  up  or  divert  such  footpath,  shall  be  taken  in  the  manner 
in  which  proceedings  are  directed  to  be  taken  by  the  Act  of 
the  session  of  the  fifth  and  sixth  years  of  King  William  the 
Fourth  (chapter  fifty),  '*  to  consolidate  and  amend  the  laws  re- 
lating to  highways  in  that  part  of  Great  Britain  called  England,* 
in  cases  where  a  person  other  than  the  inhabitants  in  vestry  is 
desirous  of  stopping  up,  diverting,  or  turning  a  highway,  or  as 
near  thereto  as  circumstances  admit;  with  this  exception,  that 
the  certificate  of  the  justices  shall  be  conclusive  in  oases  where 
it  states  the  fact  of  their  having  viewed   the  footpath   to  be 
stopped  up  or  diverted,  and  that  the  proposed  new  footpath  is 
convenient  for  the  public. 

38.  Power  to  Secretary  of  State  to  make  bydaws.]  One  of 
her  liajesty's  principal  Secretaries  of  State,  with  a  view  to  the 
safety  and  convenience  of  the  public,  may  make  byeUwe  Ibr 
the  regulation  of  shooting  on  grounds  purchased,  acquired,  or 
used  by  any  volunteer  corps  under  this  part  of  this  Act,  and 
for  the  prevention  of  intrusion  thereon  during  the  times  of 
shooting.  Any  such  b/elaws  may  impose  a  reasonable  pecu- 
niary penalty,  not  exceeding  five  pounds,  for  any  breach  of  s 
byelaw,  so  that  the  byelaw  be  so  framed  as  to  admit  of  part 
only  of  the  maximum  penalty  being  ordered  to  be  paid ;  such 
penalties  to  be  recoverable  and  applicable  as  penalties  imposed 
by  this  Act  are  recoverable  and  applicable. 

39.  Proof  of  cesser  of  land  being  used  for  purpoeee  of  Aii 
part  of  Act,]  Any  land  purchased  or  acquired,  or  in  respect  o^ 
which  any  lioenoe  is  granted  under  this  part  of  this  Act,  shall 
be  deemed  to  have  oeased  to  be  used  for  the  porpoeee  of  this 
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part  of  this  Act  where  there  has  not  been  Bnj  saoh  nse  by  the 
oorps  bj  which  the  land  wu  porohased  or  acqaired,  or  to  or  for 
'vrliich  Uie  licence  was  granted,  for  a  period  of  one  year,  and  a 
certificate  of  the  fiust  of  each  non-nier  is  giren  by  one  of  her 
Mige8ty*8  principal  Secretaries  of  State;  and  each  certificate 
sludl  be  conolnsiTe  evidence  of  snoh  fkct  as  against  all  persons 
and  in  all  courts  of  justice. 

40.  ExeepHtm  of  hU  of  Man.'\  This  part  of  this  Act  shall 
not  extend  to  the  Isle  of  Man,  except  that  the  power  of  granting 
licenoee,  given  in  this  part  of  this  Act  to  the  Commissioners  of 
her  liigesty's  Woods,  Forests,  and  Land  Revenues,  shall  extend 
to  any  allotment  that  mav  be  made  to,  and  any  land  that  may 
be  purchased  on  behalf  of  her  Majesty,  under  the  provisions  of 
an  Act  of  Tynwald,  intituled  **  The  Isle  of  Man  Disafforesting 
Aot»  1860." 

PART  VL 

EXXMPTZOIIS. 

41.  Service  in  miliHa.']  Every  officer  of  the  volunteer  force, 
and  every  efficient  volunteer,  and  erery  non-oommisstoned  officer 
of  the  volunteer  permanent  staff,  shsU  be  exempt  from  liability 
to  serve  personally  or  to  provide  a  substitute  in  the  militia  cf 
iCngUtMi  or  of  Scotland. 

£l  the  case  of  a  volunteer,  such  exemption  shall  cease  on  his 
ceasing  to  be  enrolled  in  the  oorps  in  connection  with  which 
he  becomes  entitled  to  be  deemed  efficient,  unless  he  quits  such 
oorps  on  account  of  his  changing  his  place  of  residenoe,  in  which 
ease  the  exemption  shall  revive  if  within  ten  days  after  quitting 
such  eorps  he  is  enrolled  in  another  volunteer  corps. 

The  certificate  of  the  commanding  officer  of  a  volunteer  corps 
(in  the  form  set  forth  in  the  schedule  to  this  Act,  with  such 
Tariations  as  circumstances  may  required  certiMng  that  the 
person  named  therein  is  a  volunteer  enroUed  in  that  corps,  and 
is  exempt  as  aforesaid,  shall  be  concluave  evidence  thoreof. 

42.  Horse  duty.^  Horse  duty  shall  not  be  payable  for  any 
horse  used  six  days  or  upwards  within  the  period  of  twelve 
months,  ending  on  the  fifUi  day  of  April  preceding  the  year  of 
assessment,  as  follows;  namelv,— 

1.  Used  on  duty  by  any  omcer  of  the  volunteer  force  or  vo* 

lunteer  or  non-commissioned  officer  of  the  volunteer 
permanent  staff  required  to  use  a  horse  on  duty: 

2.  Used  for  conveying  any  gun,  or  any  waggon  or  other  mili- 

tary carriage,  in  the  service  of  the  volunteer  force : 
such  horse,  in  every  such  case,  being  either  the  property  of 
sndL  officer,  volunteer,  or  non-commissioned  officer,  or  of  a  vo- 
lunteer oorps  or  administrative  regiment,  or  gratuitously  fur- 
nished for  such  use. 

A  certificate,  signed  by  the  commanding  officer  of  a  volunteer 
oorpe  or  administrative  regiment,  certifying  that  the  horse 
therein  specified  has  been  used  as  aforesaid  for  the  said  number 
of  days,  shall  be  evidence  thereof 

48.  Penalty  for  giving  foLte  certific€tte.'}  If  any  commanding 
officer  of  a  volunteer  corps  or  administrative  regiment  know- 
ingly gives  any  false  certificate  under  this  Act,  he  shall  for 
eveiy  audi  offence  be  liable  to  a  penalty  not  exceeding  two 
hundred  pounds,  to  be  recovered  in  England  by  action  in  a 
superior  oourt  of  law  at  Westminster,  in  Scotland  by  proceed- 
ings in  the  Court  of  Session,  and  in  the  Isle  of  Man  by  proceed- 
ings in  any  court  of  competent  jurisdiction,  and  to  be  applied 
to  the  use  of  her  Hsjesty. 

44.  Volunteers  no<  1o  lose  interest  in  friendly  or  benefit  socie- 
ties,^ Notwithstanding  anything  in  the  rules  of  any  friendly 
or  benefit  society,  any  person  shall  not  lose  any  interest  in  the 
sodety  bv  reason  of  his  enrolment  or  service  in  a  volunteer 
ooras,  or  his  enffagemoit  or  service  on  the  volunteer  permanent 
steff;  and  any  dispute  arising  between  such  society  and  person 
by  reason  of  such  enrolment,  engagement,  or  service,  shall  be 
deemed  a  dispute  directed  l^  Uie  rules  of  the  society  to  be  de- 
cided by  justices  of  the  peace,  according  to  the  Acts  for  the 
time  being  in  force  rdative  to  friendly  or  benefit  sooiettes. 

45.  Tolls."]  Any  duty  or  toll  leviable,  under  any  Act  of 
Parliament  passed  or  to  be  passed,  at  any  pier,  whar^  4tu^y» 
landing-plaoe,  or  bridge^  or  at  any  turnpike  gate  or  bar,  or  at 
any  otb«r  gate  or  bar  on  a  public  road,  shall  not  be  demanded 
or  taken  for — 

1.  Any  officer  of  the  volunteer  force,  or  any  volunteer,  or 

any  non-commissioned  officer  of  the  volunteer  perma- 
nent staff  being  on  march  or  duty,  or  going  to  or 
returning  from  the  place  appointed  for,  and  on  the  day 
for,  exercise,  inspection,  review,  or  other  public  duty, 
and  being  in  uniform : 

2.  Any  horse  ridden  or  used  by  any  officer,  volunteer,  or 


non-commissioned  officer  as  aforesaid,  being  on  march 
or  duty,  or  going  or  returning  as  aforesaid,  and  being 
in  uniform: 

3.  Any  cart,  waggon,  or  carriage,  public  or  private,  em- 

ployed only  in  carrying  or  conveying,  or  returning 
empty  from  carrying  or  conveying,  havmg  been 
employed  only  in  carrying  or  conveying,  any  officer, 
volunteer,  or  non-commissioned  officer  as  aforesaid, 
being  on  march  or  duty,  or  going  or  returning  as  afore- 
said, and  being  in  uniform,  wiUi  or  without  any  con- 
ductor or  driver  of  such  cart,  waggon,  or  carriage, 
or  domestic  servant  of  such  officer  or  volunteer: 

4.  Any  cart,  waggon,  or  carriage,  public  or  private,  employed 

only  in  carrying  or  conveying,  or  returning  empty  from 
carrying  or  conveying,  having  been  employed  only  in 
carrying  or  conveying,  any  arms  or  baggage  of  any 
officer,  volunteer,  or  non-commissioned  officer  as  afore- 
said, being  on  march  or  duty,  or  going  to  or  returning 
from  the  place  appointed  for  exercise,  inspection,  review, 
or  other  public  duty,  or  any  miUtaiy  stores  belonging 
to  or  for  the  use  of,  or  any  gun  belonging  to  or  used  by, 
the  volunteer  force: 

5.  Any  horse  or  other  beast  drawing  any  such  cart,  waggon, 

or  carriage  as  aforesaid. 
If  any  person  demands  or  takes  any  duty  or  toll  in  contra- 
vention of  the  present  section, — or  if  any  person  makes  any 
fidse  representation  respecting  himself  or  any  other  person, 
or  any  animal  or  thing,  with  intent  to  obtain  for  himself  or 
otherwise,  or  fraudulently  obtains  for  himself  or  otherwise,  any 
exemption  under  the  present  section, — ^be  shall  for  every  such 
offonce  be  liable  to  a  penalty  not  exceeding  five  pounds. 

PART  vn. 

MUOBLLANEOUS  PbOTISIONB. 

46.  Lieutena$U  of  county  may  require  returns  to  be  made  to 
Atm.]  The  lieutenant  of  the  county  to  which  a  volunteer  corps 
belongs,  or  within  whose  jurisdiction  the  head-quarters  of  an 
administrative  regiment  are  situate,  may  require  the  command- 
ing officer  of  that  oorps  or  regiment  to  make  to  him  from  time 
to  time  such  returns  of  the  strength  and  efficiency  of  the  corps 
or  regiment  as  may  seem  requisite. 

47.  Allowances  in  schedule  to  clerks  of  general  meetings  of 
lieutenancy,']  The  several  clerks  of  general  meetings  of  lieute- 
nancy in  Great  Britain  shall  be  entitled  to  receive  the  sums 
specified  in  the  schedule  to  this  Act  for  their  pains  and  trouble 
in  and  about  the  execution  of  the  provisions  of  this  Act.  The 
said  clerks  shall  send  to  the  Secretary  of  State  such  accounts, 
returns,  and  statements  as  he  from  time  to  time  requires. 

48.  Pecunianf  penaUies  to  be  recovered  summarify.]  Any 
pecuniary  penalty  under  this  Act,  the  mode  of  recovery  of 
which  is  not  otherwise  expressly  provided  for  by  this  Act,— 
and  any  mohey  or  fine  by  this  Act  made  recoverable  as  a 
pemdty  under  this  Act  is  recoverable,-^may  be  recovered  as 
follows: — 

In  England  under  11  A*  12  Vtct  c.  43.]  In  England,  in  a 
smnmary  way  before  two  or  more  justices  of  the  peace, 
having  jurisdiction  where  the  offence  is  oommitted  or 
where  the  offender  happens  to  be,  in  mi^ner  directed  by 
the  Act  of  the  session  of  the  eleventh  and  twelfth  years 
of  her  Mfuesty  (chapter  forty-three},  '*  to  facilitate  the 
performance  of  the  duties  of  justices  of  the  peace  out  of 
sessions,  within  England  and  Wales,  with  respect  to 
summary  convictions  and  orders;**  or  in  case  of  proceed- 
ings in  the  city  of  London,  or  in  the  metropolitan  police 
district,  in  manner  directed  by  the  respective  enactments 
for  the  time  being  in  force  relative  to  summary  proceed- 
ings there : 

In  Scotland  under  ^  JT  ^  Vict,  c.  33.]  In  Scotland,  in 
manner  directed  by  The  Railways  Clauses  Consolidation 
(Scotland)  Act,  1845,  with  respect  to  penalties  imposed 
by  that  Act,  the  recovery  of  which  is  not  otherwise  pro- 
vided for: 

In  the  Isle  of  Man.]  In  the  Isle  of  Man,  by  proceedings  in 
any  court  of  competent  jurisdiction,  and  in  the  manner  in 
which  penalties  of  like  amount  are  recoverable  by  the 
laws  of  the  Isle  of  Man,  or  as  near  thereto  as  circumstances 
admit. 

In  England,  where  the  sum  adjudged  to  be  paid  on  a 
summary  conviction  or  adjudication,  inclusive  of  any  oosts, 
exceeds  five  pounds,  or  the  unprisonment  awarded  exceeds  one 
month,  and  the  person  who  is  convicted,  or  against  whom  the 
abjudication  is  made,  thinks  himself  aggrieved  by  the  con- 
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miction  or  a^udication,  the  following  proTiaions  ihall  take 

effect: — 
1.  Such  person  nuy  appeal  to  the  next  court  of  general  or 
quarter  sessions  held  not  less  than  twelve  days  after  the 
day  of  such  conviotion  or  abjudication  for  the  county 
or  place  where  the  conviction  or  abjudication  is  had: 
8.  The  appellant  shall  within  three  days  tSter  the  day  of 
the  conriction,  and  seven  clear  days  at  least  before  the 
sessions  to  which  the  appeal  is  to  be  made,  give  to  the 
complainant  a  notice  in, writing  of  the  appeal  and  of 
the  ground  thereof: 

3.  The  appellant  may  enter  into  a  recognizance  with  two 

sufficient  sureties  before  a  justice  of  the  peace,  con> 
ditioned  to  appear  personally  at  the  sessions  and  try  the 
appeal,  and  abide  the  judgment  of  the  Court  thereon, 
and  pay  any  costs  awarded  by  the  Court;  or  where  the 
appeal  is  against  a  conviction  imposing  only  a  pecuniary 
penalty,  or  against  an  abjudication  for  the  payment  of 
money,  the  appellant  may  deposit  with  the  clerk  of  the 
convicting  justices  such  sum  of  money  as  those  justices 
deem  sufficient  to  cover  the  amount  of  the  penalty,  or 
money  adjudged  to  be  paid,  together  with  the  costs  of 
the  conviction  or  abjudication  and  of  the  appeal: 

4.  On  such  notice  being  given,  and  such  recognizance  being 
'  entered  into,  or  such  deposit  being  made,  the  appellant 

shall  be  liberated  if  in  custody : 
6.  The  Court  of  general  or  quarter  sessions  shall  hear  and 
determine  the  appeal,  and  shall  make  such  order 
therein,  wiUi  or  without  costs  to  either  party,  as  the 
Court  seems  fit;  and  in  case  of  affirmance  of  the  con- 
viction  er  dismissal  of  the  appeal,  shall  a<^udge  the 
appellant  to  be  punished  according  to  the  convic- 
tion, or  to  pay  money  according  to  the  abjudication, 
and  to  pay  such  oosts  as  are  awarded,  and  shall,  if 
necessary,  issue  process  for  enforcing  such  judgment: 

6.  Where  any  such  deposit  as  aforesaid  is  made,   and  the 

conviction  or  a4Judication  is  affirmed,  or  the  appeal  is 
dismissed,  the  Court  may  order  the  amount  of  the 
pen^ty  or  other  money  acUndged  to  be  paid,  together 
wiUi  the  oosts  of  the  conviction  or  a^Ji^^Uoation  and  of 
the  appeal,  to  be  paid  out  of  the  deposit,  and  the  re- 
sidue thereof,  if  any,  to  be  returned  to  the  appellant, 
and  in  any  other  ease  shall  order  the  deposit  to  be  re- 
turned to  the  appellant: 

7.  Where  on  appeal  a  conviction  is  quashed,  the  proper 

officer    shall    forthwith  indorse    on    the   conviction 
a   memorandum  that  it   has    Been    so  quashed;  and 
whenever  any  copy  or  certificate  of  such  conviction 
is  made,  a  copy  of  the  memorandum  shall  be  added 
thereto,  which  shaU  be  sufficient  evidence  of  the  con- 
viction having  been  quashed  in  all  cases  where  a  copy 
or  certificate  would  be  luffioient  evidence  of  the  oon- 
viction. 
But  nothing  in  the  present  section  respecting  appeals  shall 
affect  any  enactments  relative  to  appeals  in  cases  of  summary 
convictions  or  abjudications  in  the  city  of  London  or  the 
metropolitan  police  district. 

In  Scotlana  and  the  Isle  of  Man,  in  like  oases  as  in  Eng- 
land, an  appeal  shall  lie,  in  manner  in  that  behalf  provided 
by  the  law  of  Scotland  and  of  the  Ule  of  Man  respectively. 

A  summary  conviction  or  abjudication  xmder  this  Act  in 
England,  or  an  acUudication  made  on  appeal  tberefVom,  shall 
not  oe  quashed  for  want  of  form  or  be  removed  by  certiorari; 
and  a  warrant  of  commitment  on  any  such  conviction  shall  not 
be  held  void  by  reason  of  any  defect  therein,  if  it  is  therein 
alleged  that  the  person  therein  named  has  been  convicted,  and 
there  is  a  good  conviction  to  sustain  the  same. 

AppIieaUon  of  certain  penaltieji,']  Any  pecuniary  penalty 
recovered  summarily  under  this  Act  on  the  prosecution  of  the 
conmiandipg  officer  of  a  volunteer  corps  or  administrative 
regiment  shall  (notwithstanding  anything  in  any  Act  rdating 


to  municipal  corporations  or  to  the  metropolitan  police  or  m 
any  other  Act  contained)  be  paid  to  the  commanding  officer 
and  be  applied  as  part  of  the  general  fund  of  the  corps  or  regi- 
ment • 

49.  InUrpreiaikm  cftgrme,"]  In  this  Act— 

The  term  "lieutenant"  of  a  county  includes  vice-lieotenant; 
and  as  to  the  city  of  London,  the  commissioners  of  lien- 
tenancy  for  the  same: 
the  term  *  *  volunteer  "  means  a  non-commissioned  officer 
or  private  belonging  to  a  volunteer  corps,  exclusive  of  the 
permanent  staff  thereof: 
The  term  "  person  "  includes  (where   the  case  re(^oires)  a 

body  of  persons,  corporate  or  uninoorporate: 
The  term  "  Mutiny  Act*'  means  the  Act  for  punishing  mutiBy 
and  desertion,  and  for  the  better  payment  of  the  army  and 
their  quarters,  for  the  time  being  in  force,  and  indudes 
the  Articles  of  War  made  under  &%  authority  of  that  Act 
for  the  time  being  in  force: 
The  term  ^  appointments  "  inolndes  acoontrements  and  equip. 

ments  of  every  kind  other  than  clothing. 
ApplioMtitm  of  protfitions  of  thia  Act  to  ddfutantt,  emjeamt 
imtructors^  and  ttdrnmistrative  regimente.']  If  at  any  time  bsr 
M^esty  thinks  fit  to  appoint  on  the  permanent  staff  of  a  volim* 
teer  oorps  or  adminfstrative  regiment  a  quartermaster  and  a  pay- 
master, or  either  of  such  officers,  commissioned  by  her  Mi^esty, 
or  if  at  any  time  any  non-commissioned  officer  or  man  et^agsd 
and  attested  (aoooiding  to  regulations  onder  this  Act)  for  s 
period  not  exceeding  five  years,  is  appointed  on  the  permaosot 
staff  of  a  volunteer  corps  or  administrative  regiment  to  serve  in 
any  other  capacity  than  that  of  seijeant  instmctor,-«thea  and 
in  such  cases  all  the  provisions  of  this  Act  relating  to  adjutants 
and  segeant  instructors  and  to  officers  and  non-oommissionsd 
officers  of  the  volunteer  permanent  staff  shall  a^y  to  snoh 
quartermasters  and  paymasters,  and  to  such  other  ncm-com- 
missioned  officers  and  such  men*  respectively. 

All  the  provisions  of  this  Act  relating  to  an  administiative 
regiment  shall  apply  to  any  united  body  formed  of  two  or  mors 
separate  volunteer  corps  for  military  or  administrative  purposes 
by  the  authority  of  one  of  her  Migesty's  principal  Seo^taries  of 
State,  whether  the  oorps  so  united  are  formed  into  a  regiment 
or  a  brigade  or  a  battalion,  or  any  other  body. 

50.  AppUeoHon  efthU  Aeitoldeof  Wigkt^  H^nque  Portt, 
Isk  ofMan^  <md  oAer  phoeeJ]  For  the  purposes  of  this  Act 
the  Isle  of  Wight  shall  hd  deemed  to  be  a  oeunty  of  itself,  and 
the  governor  thereof  or  the  person  for  the  time  beii^  per- 
forming the  duties  of  governor,  shall  be  deemed  to  be  the  lieo* 
tenant  of  such  county;  the  Cinque  Ports,  two  anoienfc  towns, 
and  their  members,  shall  be  deemed  to  be  a  ooonty  of  theoi- 
selves,  and  the  warden  thereof  or  in  his  absence  bis  lienteoaat 
or  lieutenants,  shall  be  deemed  to  be  the  lieutenant  of  snoh 
county;  every  riding,  stewartry,  city,  or  place  for  which  her 
Migesty  constitutes  a  lieutenant  shall  be  deemed  to  be  a  county 
of  itself,  and  the  lieutenant  appointed  finr  the  same  shall  be 
deemed  to  be  the  lieutenant  ot  siioh  county; — and  the  Isle  of 
Man  shall  be  deemed  to  be  a  county  of  England,  and  the  lien- 
tenant-govemor  thereof,  or  the  person  for  the  time  being  per- 
forming the  duties  of  lieutenant-governor,  shall  be  deemed  to 
be  the  lieutenant  of  such  county. 

51.  Repeal  of  enaetmadi  ae  in  aehednle,']  The  enaetOMots 
described  in  the  schedule  to  this  Aot  shall  be  repealed  to  the 
extent  therein  specified ;  but  this  repeal  shall  not  affeet  the  ;«* 
operation  of  any  snoh  enactment  or  anything  already  done, 
or  any  right,  title,  obligation,  or  liability  alrea^v  i 
thereunder,  or  any  remedy  or  prooeediag  taspeoting  the 


52.  Not  to  apply  to  London  Artttlery  Company,"]  NoUili^  in 
this  Act  shall  apply  to  the  Honourable  Artillery  Company  of 
London. 

53.  BxImtt^AeW]  This  Act  shall  not  extend  to  IrelaBd. 


SCHEDULE. 


(L)  OaOi  qf  Officer  and  Vohmteer. 


I,  A.  B.,  do  sincerely  promise  and  swear,  that  I  will  be 
faithful  and  bear  true  allegianoe  to  her  Migesty  Queen 
Victoria,  and  that  I  will  faithfully  serve  her  Biajesty  in  Great 
Britain  for  the  defence  of  the  same  against  all  her  enemies  and 
opposers  whatsoever,  according  to  the  conditions  of  my  service. 

^Thentme  of  (he  wocttior  of  her  Mt^eety  Queen  Vietaria 
for  the  time  heing^  with  proper  worde  of  reference  (hereto,  to  be 
enbetituted  ae  occaeion  n^iiires.] 


(ii.)  WarrantofSeeretaiyqf  State  for  Appreheneion^  JNhn- 
eommieeiened  Ofieer  ofVelUmtMr  Penmamnt  Stof  ardtred 
to  be  tried  by  Qmrt^martial. 

County    1  Yictoria,  &o. 

of         y     To  our  sheriff  of  onr  cbunty  of  — »;  to  the 

J  high  constable  of  the  hundred  of ^,  in  the 

same  ooonty ;  the  constables  of  the  town  of  — -,  In  the  aame 
county ;  to  our  ballifis  and  ministers,  and  to  the  constablea  aod 
peace  officers  in  the  same  county,  as  well  within  libertiaa  as 
without,  greetbg: 
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Whereas  the  Right  Hononrable  A,  B^  one  of  our  principal 
Seoretariee  of  State,  bai,  in  parroanoe  of  the  Tdnnteer  Act, 
1 863,  ordered  a  ooort- martial  to  assemble  fbr  the  trial  ot  X.  M.^ 
being  a  non-oommiaeioned  officer  of  the  Tolonteer  permanent 
staff:  We  therefore  command  yon,  jointly  and  sererallj,  forth- 
with to  apprehend  the  sdd  L.  JtT,  and  bring  him  in  onstodr  to 

our  ^gaoll  at ,  in  our  county  of  — ,  and  there  dehver 

him  into  the  custody  of  the  keeper  of  onr  said  [gaol]  or  of  his 
depoty. 

Witness  the  Right  Honourable  A»  B.,  one  of  our  principal 

Secretaries  of  State,  at ,  the diyr  of -^— ,  18 — . 

A.B. 

(ill.)   Weurrani  of  Seerttary  of  StaUfir  CommUment  in  mm$ 

Case, 
County    1  Victoria,  &o. 

of        l>     To  the  keeper  of  our  [gaol]  at  — ,  in  our 
J  county  of—,  or  to  his  deputy,  greeting; 

Whereas  tiie  Right  Honourable  A*  B,y  one  of  our  principal 
Secretaries  of  State,  has,  in  pursuance  of  the  Volunteer  Act, 
1863,  ordered  a  court-martial  to  assemble  for  the  trial  of  X.  Jtf., 
being  a  non-commissioned  officer  of  the  Tolunteer  permanent 
itaff :  We  therefore  command  you  and  each  of  you,  that  you 
or  one  of  you  do  receive  him  the  said  L*  M.  into  your  custody 
in  our  [gaol],  and  him  there  safely  keep  in  such  manner  as  if 
he  had  been  committed  to  your  custody  there  by  warrant  of 
tome  of  the  justices  assigned  to  keep  our  peace  in  our  said 
county  on  a  ehaige  or  suspicion  of  misdemeanour  [or  in  ScoU 
land  of  an  offence] ,  but  without  bail,  until  he  be  dellYered 
from  yeur  custody  there  in  pursuance  of  the  said  Act. 

Witnees  the  Right  Honourable  A.  S.,  one  of  our  principal 

Secretaries  of  State,  at ,  the day  of ,  18—. 

A.B, 


(iv.)  CtriifcaUfofT  Extmpiion  from  MiUtia, 

I,  A.  B,f  commanding  officer  of  the  —  Tolunteer  corps, 
hereby  certify  that  C.  D.  is  a  y<dunteer  enrolled  in  that  corps, 
and  is  by  virtue  of  the  Volunteer  Act,  1863,  exempt  from 
liability  to  serve  personally  or  to  provide  a  substitute  in  the 
militia  of  [^England], 

Given  under  mynand  at  — ,  this  — ^^  day  of  — ,  one 
thousand  dght  hundred  and  [iisiy-flmr'}, 

A.B. 
[LieuUnmU'Colonel  Commandi$iff,'} 

(v.)  AUowanees  to  Ckrki  of  Chneral  Meetings  of  Lieu- 
tenancy* 
For  trouble  in  executing  the  duty  reqtured  of    ^   s.  d. 
them,  indnding  copyings,  ooriespondeace,  and  sta- 
tionery: 
In  counties  where  the  force  does  not  exceed  200. . .    710    0 
In  counties  where  the  force  is  above  200  and  not 

exceeding  400 10    0    0 

In  counties  where  the  force  is  above  400  and  not 

exceeding  500    12  10    0 

In  counties  where  the  force  exceeds  500,  the  fol- 
lowmg  Additions  for  evmry  100  or  fractional 
part  of  100: 

Above    500  and  not  exceeding  1,000 2    0    0 

„      1,000  „  2,000 1  10     0 

„      8,000  H  3,000 10    0 

„      3,000  .  4,000 0  15    0 

„      4,000 0  10    0 

For  convening  and  attending  anv  general  meeting 
summoned  by  the  distinct  oraer  of  the  Secre- 
tary of  State 110 

For  printing,  advertising,  and  postage,  the  a^ual  expense. 


(vL)  Enaetmenie  repealed. 


Sesdon  and  Gbrsptar. 


44  Geo.  3,0.54 


44  Geo.  3,  c.  94 


46  Geo.  8,  0. 125  . 

46  Gea  3, 0. 140  . 

50  Geo.  8,  c.  25  .  . 

53  Geo.  3,  c.  81  .  . 

56  Geo.  8,  0.  39  .  • 

57  Geo.  3,  c  44  .  . 


7  Geo.  4,  c  68  .  • 


28&24Tict.cl3. 


S3&24yictc.  140 
UkU  Vict  e.  186 

25  &  26  Yk(L  a  41 . 


Title  or  Short  Title. 


An  Act  to  consolidate  and  amend  the  Provisions  of  the 
several  Acts  relating  to  Corps  of  Yeomanry  and 
Volunteers  in  Great  Britain  ;  and  to  make  ^ther 
Regulations  relating  thereto. 

An  Act  to  explain  «n  Act  of  the  present  Session  of  Pur- 
liament,  for  consolidating  and  amending  the  Pro- 
visions of  the  several  Apts  relating  to  Corps  of  Yeo* 
manry  and  Volunteers  in  Grreat  Britain,  so  far  as 
respects  the  accounting  for  moneys  received  by 
Volunteer  Officers. 

An  Act  for  regulating  the  Rank  of  Officers  in  Yeo- 
manry and  Volnnteer  Corps. 

An  Act  to  amend  Two  Acts  passed  in  the  Forty-second 
Year  of  his  present  Majesty,  relating  to  the  Militia  of 
England  and  Scotland  respectively^  as  to  the  Pay  of 
the  Officers  and  Men  of  the  said  Militia. 

An  Act  to  amend  several  Acts  relating  to  the  Local 
Militia  of  Great  Britain. 

An  Act  to  amend  several  Acts  relating  to  the  Militia, 
and  to  enlisting  of  the  MiUtia  into  his  Majesty's 
Regular  Forces. 

An  Act  to  reduce  the  Number  of  Days  of  Muster  or 
fixercise  of  Yeomanry  and  Volunteer  Cavalry. 

An  Act  to  allow  Corps  of  Yeomanry  or  Volnnteer 
Gavahry,  when  assembled  for  the  Suppression  of  Riots 
or  Tumults,  to  be  quartered  and  billeted,  and  Officers 
on  Half  Pay  to  hold  certain  Commissions  in  such 
Corps,  and  to  exempt  Members  in  such  Corps  from 
serving  the  Office  of  Constable. 

An  Act  to  amend  the  Laws  relating  to  Corps  of  Yeo- 
manry Cavaliy  and  Volunteers  in  Great  Britain. 


An  Act  to  prevent  the  Members  of  Benefit  Sooietiee 
from  forfeiting  their  Literest  therein  by  being  en- 
rolled in  Yeomanry  or  Volunteer  Corps. 

The  Bifle  Volunteer  Grounds  Act,  1860. 

An  Act  to  exempt  the  Volunteer  Forcee  of  Great  Bri- 
tain from  the  Favmcnt  d  Tolls. 

An  Act  for  amending  **  The  Rifle  Volunteer  Grounds 
Act,  186a'' 


Extent  of  Rqwal. 


So  far  as  the  Act  relates  to  volunteers  in  Great 
Britain. 


So  far  as  the  Act  relates  to  volunteers  m  Great 
Britain. 


So  far  as  the  Act  relates  to  rohmteers  in  Grreat 

Britain. 
So  far  as  the  Act  relates  to  voltmteers  in  Ghreat 

Britain. 


Section  8. 
Section  4. 


So  far  as  the  Act  relates  to  volunteers  in  Great 

Britain. 
So  far  as  the  Act  relates  to  volunteers  in  Great 

Britain. 


So  far  as  the  Act  relates  to  volunteers  in  Great 
Britain,  indud^g  the  provisions  thereof  rela- 
tive to  the  remuneration  of  the  clerks  of 
meetings  therein  mentioned,  so  far  as  that 
remuneration  has  reference  to  the  execution 
of  the  provisions  of  any  Act  relating  to  vo- 
lunteers in  Great  Britain. 

So  fi»  as  the  Act  relates  to  volunteers  in  Great 
Britain. 

The  whole. 
The  whole. 

The  whole. 
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[Caps.  66 — 73. 


CAP.  LXVI. 

An  Act  to  amend  the  Law  relating  to  Prisons  in  Ireland. 

[2l8t  July,  1863. 

CAP.  Lxvn. 

An  Act  to  enable  Provision  to  be  made  out  of  the  Funds 
of  the  Greenmch  Hospital  for  the  Widows  of  Seamen 
and  Marines  slain,  killed,  or  drowned  in  the  Sea 
Service  of  the  Crown.  [21st  July,  1863. 

CAP.  Lxvm. 

An  Act  to  extend  the  Powers  of  the  Act  relating  to  the 
Main  Drainage  of  the  Metropolis.    [21st  July,  1863. 

CAP.  Lxrx. 

An  Act  to  estoblish  Officers  of  the  Royal  Naval  Re- 
serve.  plst  July,  1863. 

CAP.  LXX. 

An  Act  to  facilitate  the  Execution  of  Publfb  Works  in 
certain  Manufacturing  Districts;  to  authorise  for 
that  Purpose  Advances  of  Public  Money  to  a  lunited 
Amount  upon  Security  of  Local  Bates ;  and  to  shorten 
the  Period  for  the  Adoption  of  The  Local  Govern- 
ment Act,  1858,  in  certam  Cases.      [21st  July,  1863. 

CAP.  LXXI. 

An  Act  for  the  Preservation  and  Improvement  of  Har- 
wich Harbour.  [28th  July,  1863. 

CAP.  Lxxn. 

An  Act  for  the  further  Lnprovement  of  the  Harbour 
of  Howth.  [28th  July,  1863. 

CAP.  Lxxm. 

An  Act  to  give  further  Facilities  to  the  Holders  of  India 
Stock.  '  [28th  July,  1 863 . 

WHEREAS  the  Secretary  of  State  in  Council  of  India  is 
empowered,  under  the  proviBions  of  certain  Acts  of  Parliament 
passed  in  the  Bessions  holden  in  the  twenty-second  and  twenty- 
third,  twenty-third  and  twenty-fourth,  twenty-fourth  and 
twenty-fifth  years  of  the  reign  of  her  Majesty  respectiyely,  to 
raise  money  in  the  United  Kingdom,  not  exceeding  such  amount 
as  ia  in  the  said  Acts  prescribed,  and  is  further  empowered, 
upon  or  for  the  repayment  of  any  principal  money  secured  under 
the  authority  of  the  said  Acts  respectively,  to  borrow  or  raise 
by  the  like  method  all  or  any  part  of  the  amount  of  principal 
money  so  repaid  or  to  be  repaid:  and  whereas  capital  stock  has 
been  and  may  be  from  time  to  time  created  and  issued  under 
the  authority  of  the  said  Acts  respectively,  and  it  is  expedient 
to  give  further  facilities  to  the  owners  of  such  stock  in  respect 
of  the  transfer  thereof,  and  the  receipt  of  the  dividends  thereon : 
be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament  assembed, 
and  by  the  authority  of  the  same,  as  follows : 

1.  Short  titk.]  This  Act  may  be  cited  for  all  purposes  as 
*'  The  India  Stock  Certificate  Act,  1863.** 

2.  DeftmUon  qftermt,']  In  this  section  and  elsewhere  in  this 
Act  the  following  expressions  have  the  meanings  here  assigned 
to  them: 

"  The  bank  "  shall,  with  reference  to  the  stocks  created  and 
issued  under  the  said  Acts  transferable  at  the  Bajik  of 
England,  and  certificates  issued  under  this  Act  in  respect 
thereof,  and  the  coupons  of  such  certificates,  mean  the 
Govemer  and  Company  of  the  Bank  of  England,  and  shall 
with  reference  to  the  said  stocks  transferable  at  the  Bank 
of  Ireland,  and  certificates  issued  under  this  Act  in  respect 
thereof,  and  the  coupons  of  sudi  last-mentioned  certificates, 
mean  the  Govemer  and  Company  of  the  Bank  of  Ireland : 

'*  India  stock  '*  shall  mean  any  stocks  which  have  been  or 
may  be  created  and  issued  under  the  Acts  afbresaid,  trans- 
ferable in  the  books  of  the  bank;  and  '^shaxe  in  India 
stock  "  shall  include  any  part  of  a  share. 

*'  Person  **  shall  include  corporation. 

3.  Right  to  eerlificati  qf  title  to  India  itocL"]  With  the  ex- 
ception and  subject  to  tibe  conditions  hereiniSter  mentioned, 
every  person  who  now  is  or  may  hereafter  be  inscribed  in  the 


books  of  the  Bank  of  England  or  of  the  Bank  of  Ireland  a* 
proprietor  of  a  share  in  India  stock  may  obtain  a  certificate  or 
cer^cates  of  title  to  the  said  share  or  to  any  part  thereof, 
having  annexed  coupons  entitling  the  bearer  to  the  diyidends 
payable  in  respect  of  that  share  or  part  of  a  share. 

4.  Restriction  cu  to  tnuteet  taking  certificatet  qf  title.'}  Ko 
trustee  of  any  share  in  the  said  stock  shall  apply  for  or  hold 
a  certificate  of  title  of  that  share,  unless  he  is  authorised  so  to 
do  by  the  terms  of  his  trust;  and  any  oontraventioa  of  tlui 
section  by  a  trustee  shall  he  deemed  to  be  a  breach  of  trust, 
and  be  punishable  accordingly;  nevertheless,  this  section  shall 
not  impose  on  the  bank  any  obligation  to  inquire  whether  a 
person  applying  for  a  certificate  of  title  under  this  Act  is  or 
not  a  trustee,  nor  sulyect  them  to  any  liability  in  the  event 
of  their  granting  a  certificate  of  title  to  a  trustee,  nor  InTalidate 
any  certificate  of  title  if  granted. 

5.  OenereU  proviiiona  as  to  certificatee  of  UtieA  Ko  certifi- 
cate shall  be  granted  in  respect  of  any  sum  of  stocK  ht&ng  other 
than  one  hundred,  or  five  hundred,  or  one  thousand  pounds. 

The  coupons  annexed  to  an  India  stock  certificate  shall  com- 
prise the  dividends  payable  in  respect  of  the  stock  described 
m  the  certificate.  At  the  expiration  of  the  period  for  wluoh 
the  coupons  shall  have  been  issued,  firesh  coupons  shall  be  is- 
sued for  further  successive  periods  during  the  continuance  in 
force  of  the  stock  certificate;  but  the  bank  may,  if  they  ti^ink 
fit,  in  lieu  of  issuing  fresh  coupons  in  respect  of  a  oertificats, 
give  in  exchange  a  firesh  certificate  with  coupons  attached 
thereto. 

Coupons  shall  be  payable  at  the  chief  establishment  of  the 
bank  at  the  expiration  of  three  clear  days  horn  the  day  of  pre- 
sentation. 

The  payment  to  the  bearer  of  any  coupon  of  the  amonot 
expressed  therdn  shall  be  a  tdU.  dischuge  to  the  bank  of  sll 
liability  in  respect  of  that  coupon  and  the  dividend  rqiresented 
thereby. 

If  any  India  stock  certificate  or  coupon  issued  under  this  Ae^ 
is  lost  or  destroyed,  and  such  loss  or  destruction  proved  in  sudi 
manner  as  may  firom  time  to  time  be  directed  by  the  bank, 
the  bank  shall  grant  a  new  certificate  or  coupon,  on  receiving 
indemnity  to  their  satisfaction  against  the  claims  of  all  penooi 
deriving  titie  under  the  certificate  or  coupon  so  lost  oi  de- 
stroyed. 

No  notice  of  any  trust  in  respect  of  any  stock  certificate  or 
coupon  issued  under  this  Act  shall  be  receivable  by  the  banb 

^  India  stock  certificate  shall  entitie  the  bearer  to  the 
stock  therdn  described,  and  shall  be  transferable  by  delivery. 

6.  Reconversion  of  the  certificate  to  stock,']  The  bearer  of  sn 
India  stock  certificate  may,  on  delivery  up  to  the  bank  of  his 
certificate  and  of  all  unpaid  coupons  belonging  thereto,  and  on 
complianoe  with  any  regulation  made  in  pursuance  of  this  Act, 
require  to  be  registered  in  the  books  of  the  bank  as  a  holder  of 
the  stock  described  in  the  certifi.cate  under  which  he  derives 
titie,  and  thereupon  the  stock  shall  be  re-entered  in  the  books 
kept  by  the  bank  for  the  entry  of  transferable  stock,  and  be- 
come transferable,  and  the  dividends  payable,  as  if  no  certificate 
had  been  issued  in  respect  of  such  stock. 

7.  Fees  in  respect  qfdeoHfigs  with  stock  under  this  AcC]  No 
fees  shall  be  charged  on  the  grant  of  a  stock  certificate  to  bearer 
in  exchange  for  a  like  certificate,  but  there  shall  be  diarged 
with  respect  to  the  several  other  proceedings  in  relation  to 
stock  autiiorised  by  this  Act  the  fees  specified  in  the  sdhednls 
hereto,  or  such  less  fees  as  may  be  determined  by  the  Secretary 
of  State  in  counbiL 

All  fees  received  in  pursuance  of  this  Act  shall  be  paid  to 
the  '*  account  of  the  Secretary  of  State  for  India  in  Coundl  of 
India.** 

No  stamp  duty  shall  be  payable  in  respect  of  any  oertifiDate 
or  coupon  issued  in  pursuance  of  tins  Act. 

8.  Remuneration  to  the  Bank.']  There  shall  be  paid  to  tbe 
Bank  of  England  by  the  Secretary  of  State  in  Council,  on  ac- 
count of  the  additional  trouble,  expense,  and  responsibility,  if 
any,  imposed  on  it  by  this  Act,  in  addition  to  the  remunera- 
tion otherwise  payable  to  it  in  respect  of  the  management  of  the 
Indian  debt,  such  remuneration  as  may  be  agreed  upon  between 
the  Bank  of  England  and  the  said  Secretary  of  State  is 
CounciL 

9.  Oenerai  regulations  with  re^i^eet  to  oertifioatas  of  <»fk] 
The  Bank  of  England  and  the  Bank  of  Ireland,  with  the  sanc- 
tion of  the  Secretary  of  State  in  Coundl*  may  from  time  to  time 
issue  any  forms  that  may  be  required  for  carrying  into  efieot 
the  provisions  of  this  Act,  and  also  from  time  to  time  make  any 
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regolatioDS  that  tra  not  inoonsUtent  irit>^  this  Act  relative  to 
the  followiDg  tMogt: 

1.  The  time  for  which  oonponi  are  to  he  giTen : 

2.  The  aathoritj  under  whioh  and  the  mode  in  which  the 

bank  ii  to  act  in  itsuing  India  stock  certificntes,  or 
registering  in  their  books  the  holders  of  such  stock  cer- 
tificates, or  taking  any  other  proceedings  in  relation  to 
India  stock  authorised  to  be  taken  under  this  Act: 

9.  The  mode  of  proving  the  title  of  or  id.iiitiQriog  anj  person 

apftljrlog  for  an  India  stock  cercifioate,  or  deriving  any 
title  under  a  stock  certificate  issued  under  this  Act: 
4.  With'  respect  to  any  other  matter  necessary  to  carry  this 
Act  into  effect  1 
And  any  regulation  so  mude  shall  bc  deemed  to  be  part  of  this 
Act  in  the  same  manner  at  il  it  Were  herein  enacted. 

10.  Ifieomttat.']  Tha>iacomB  tax  ahall  be  deducted  from 
any  coupons  payable  under  this  Act,  in  the  B  ime  manner  and 
•ai^ect  to  tiM  aame  regolatloiis  in  and  enhieot  to  which  it  may, 
in  pUrstianoe  of  any  law  fi>r  the  tinie  hAng  ii  foree,  be  deducted 
from  the  dividends  payable  at  the  bank  in  respect  of  the  stock 
o^  proprietors  inporibed  in  the  books  of  the  bank:  p^vided 
always,  that  such  deduction  of  income  tax  ehall  be  made,  al- 
though the  half-yearly  payment  oil  any  coupon  shall  not 
amount  to  fifty  shillings,  anything  in  any  former  Act  to  the 
oontrAry  notwithstanding. 

1 1.  Umclaimed  dividends.']  All  sums  due  and  not  demanded 
on  any  coupons  issued  under  this  Act  shall  for  all  purposes  be 
dealt  with  As  if  th«y  were  dividends  due  and  not  demanded  in 
iDspeot  of  the  stock  of  proprietors  inscribed  in  the  books  of  the 
bank. 

18.  8h^n  in  India  Hock  outstanding  to  ceau  to  be  traniftr* 
Mst  jpe.]  When  any  certificate  of  title  issued  under  this  Act 
in  req>ect  of  a^y  share  in  India  stock  is  outstanding,  the  stock 
represented  thereby  shall  cease  to  be  transforable  in  the  books 
of  the  bank. 

Save  in  so  for  as  relates  to  the  mode  of  trftnsfer  and  payment 
of  dividends  thereon,  any  India  stock  described  in  a  stock  cer- 
tifiaate  i^ed  under  this  Act  shall  be  deemed  to  be  charged  on 
the  same  seourittes,  and  to  be  sulgeot  to  the  same  powers  of  re- 
demption and  to  the  same  inddents  in  all  respects,  including 
the  remuneration  payable  to  the  bank,  as  if  it  had  continued 
rogistered  in  the  books  of  the  bank  as  s^ock  tranafiarable 
therein 

IS.  PnuMMtnk  qf  fargetif,2  Whoeoevef  shall  fofge  or  altet; 
or  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be 
forged  or  altered^  any  India  sto^  oertifioale  at  coupon,  or  any 
doeumenl  porporting  to  be  any  India  stock  certificate  or 
ooupooj  issued  in  pursuance  of  this  Aot,  or  shall  demand  or 
endeavour  to  obtain  or  receive  any  share  or  interest  of  or  in 
India  stock,  or  to  receive  any  dividend  or  money  payable  in 
respeet  thereof,  by  virtue  of  any  sndi  forged  or  altered  certi- 
ficate or  oouponi  or  document  purporting  as  aforesaid,  knowing 
the  same  to  be  forged  or  altered,  with  intent  in  any  of  the 
cases  aforesaid  to  defraud,  shall  be  guilty  of  felony,  and  being 
ooBvictad  thereof  shall  be  liable,  at  the  discietk>n  of  the  Court, 
to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  lees 
than  thiHM  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labour,  and  with  or  with- 
out solitary  confinement. 

14.  Bsniskment  o/personaiumJ]  Whosoever  shall  fidsely  and 
deceitfully  personate  any  owner  of  any  share  or  interest  of  or  in 
India  stock,  or  of  any  India  stock  oertifioate  or  coupon  issued  in 
jmrsuanoe  of  this  Aot,  and  shall  thereby  obtain  or  endeavonr 
to  obtain  any  such  India  stock  certificate  or  coupon,  or  receif« 
or  endeavour  to  receive  any  money  due  to  any  such  owner,  as 
if  such  offender  were  the  true  and  lawful  owner,  shall  be  guilty 
of  folony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  o(  the  Court»  to  be  kept  in  penal  servitude  for  lifo 
or  for  any  term  not  less  than  tbrse  years,  or  to  be  imprisoned 
for  any  term  not  exoeediog  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement 

15.  Pumshmeni.qfengramngfff;p,'}  Whosoever,  without  law- 
fill  authority  or  excuse,  the  proof  whereof  shall  lie  on  the 
party  aocused,  shall  engrave  or  make  upon  any  plate,  wood, 
stone,  or  other  material,  any  India  stock  oertifioate  or  coupon 
purporting  to  be  an  India  stock  certificate  or  coupon  issued  or 
made  under  and  in  pursuance  of  this  Act,  or  to  be  a  Uank  India 
■took  certificate  or  ooopon  issued  or  made  as  aforesaid,  or  to 
ba**  part  of  such  a  stcdc  certificate  or  coupon,  or  shall  use  any 
■nob  plate,  wood,  stone,  or  other  material  for  the  making  or 
printing  say  such  India  stock  oertificAte  or  oot^n,  or  any 


such  blank  India  stock  certificate  or  coupon,  or  Any  part  there- 
of respectively,  Or  knowingly  have  in  bis  custody  or  posses- 
sLm  any  such  plate,  wood,  stone,  or  other  material,  or  shall 
knowingly  offer,  ntter,  dispose  of,  or  put  off,  or  have  in  his 
custody  or  pdssessiod,  any  paper  upon  which  any  such  blank 
India  8t<kk  certidcate  or  coupon,  or  part  of  any  such  India 
stock  certificate  or  coupon,  shall  be  made  or  printed,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  Courts  to  be  kept  iti  p<»nal  servitude  for 
any  term  not  exceeding  foorteen  years  and  not  le^  than  three 
years,  or  to  be  imprisoned  for  any ^  term  not  exce  dinsc  two 
years,  with  or  without  hard  labour,  and  with  or  wit'oat  soli- 
tary eonfinement. 

16.  As  to  the  signature  and  tounler* signature  of  documents 
in  the  department  of  the  Steretary  of  Slate  for  India  ]  And 
whereas  it  is  oxpediei  t  that  there  should  be  uniformity  of 
practice  in  respect  of  the  signature .  and  counter-signal  are  of 
documents  by  the  Secretary  and  Under-Secretaries  of  State 
and  members  of  the  Council  of  fhdia:  be  it  enacted,  that  wher- 
ever, by  reSson  of  the  pi^visions  of  any  Act  of  Parliament  or 
otherwise,  it  is  required  that  any  deeds,  contracts,  bonds,  de- 
bentures, cheqoes,  drafu,  or  orders  for  money,  or  other 
documentst  shall  be  signed  by  any  number  of  members  of  the 
Council  of  India,  and  Countersigned  by  the  Secretary  of  State 
or  one  of  his  Under-Secretaries,  any  such  deed,  contract,  bond, 
debenture,  cheque,  draft,  dr  order  fo^  money,  or  other  document, 
may  be  signed  by  two  members  of  the  said  Council,  and 
countersigned  by  the  Secretary  of  State  or  one  of  his  Under- 
Secretaries,  cr  by  his  assistant  Under-Secretary. 

SCHEDULE. 
Schedule  of  Pees. 
On  the  issue  of  an  In(^a  stock  certificate,  a  fee  not  exceedtog 
five  shillings  on  every  hundred  pounds  of  stock  included  in  the 
certificate. 

On  the  registration  in  the  books  of  the  bank  of  the  stock  in- 
cluded in  an  India  stock  certiiicato,  a  fee  not  exceeding  five 
shillings. 

CAP.  LXXIV. 

An  Act  to  enable  her  Majesty  to  declare  Gk)ld  Coins  to 
be  issued  from  her  Majest/s  Branch  Mint  at  Sydney. 
New  South  Wales,  a  legal  Tender  for  Fajtments ;  ana 
for  other  Purposes  relating  thereto, 

[28^  July,  1863. 

CAP.  tXXV. 

An  Act  for  the  Embankment  of  Part  of  the  RiTer 
Thames,  on  the  South  Si''e  thereof,  in  the  Parish  of 
Saint  Mai'y  Lambeth,  and  for  other  Purposes. 

[28th  July,  1863. 

CAP.  LXXVI. 

An  Act  to  ^ttearmme  the  Time  at  wbish  Letters  Patent 
riiall  take  effect  in  the  Colonies.       f^^th  July,  1863« 

WHEREAS  her  M^jcsty  h$ith  from  time  to  time  caused  tp 
be  made  under  the  Great  Spal  of  tlie  United  Kingdom  of  Great 
Britain  and  Ireland  ditrers  letters  pat  nt  intended  to  take  effect 
within  her  M«ijeAty*s  colonies  and  pcssessioos  beyond  tiie  seas: 
and  whereas  doubu  are  entertjiined  respecting  the  perio^  at 
whioh  such  letters  patent  hare  taken  or  may  herealter  take 
efiect  within  such  colonies  and*posft<38sions,  and  it  is  expedient 
th«t  such  doubts  should  be  remove  I :  be  it  therefore  enacted  by 
the  Queen's  mast  exc6ilen|k  Majesty,  bv  and  with  the  advice 
.and  consent  of  the  Ixirds  Spiritual  and  Temporal,  and 
Commons,  in  rhis  present  ParlLimeut  assembled,  and  by  th6 
authority  of  the  some,  as  follows: 

1.  Existing  Utters 4Mtent  not  t:>  take  effect  in  cobles  UU 
puhiished  or  acted  on . — Aets  d»ne  under  such  letters  patent 
sm/m/.]  No  itnch  letters  patent  h^otofore  made  shall  (cmless 
otherwise  provi  led  therein  or  by  other  lawful  authority^  be 
deemed  to  have  taken  or  shall  take  ofiTeot  in  any  such  colony  or 
possession  as  aforesaid  until  the  SAme  were  or  shall  be  publicly 
jnade  known  or  acted  Ujioti  therein:  provided  that  any  act  or 
Itking  herttofore  done  or  purporting  to  have  been  done  in  ^ 
pursuance  or  under  authority  of  such  letters  p^iteqt  shall  be  as 
valid  and  effectual  as  if  the  same  lett04  i  patent  had  taken  effect 
at  the  date  of  the  making  thereof. 

9.  Future  letters  patent  not  to  take  effect  in  coUmy  till 
publication  ]  No  such  letters  pateui  he:eaAer  to  be  made  shall/ 
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(unless  otherwise  provided  therein  or  by  other  lAwfol  autho- 
rity) take  effect  in  any  such  colony  or  possession  until  the 
malungoftiie  same  shidl  have  been  signified  theron  by  pro- 
clamation or  other  poblio  notice. 

S.  AppaintmemU  bjf  Ittten  patent  to  be  void  wdese  pubUeked 
wiikin  etx  or  nme  Monthe,"]  Any  such  letters  patent  by  which 
any  person  may  be  hereafter  appointed  to  any  office  or  employ- 
ment within  any  of  such  oolonies  or  possessions  shall  (unless 
otherwise  provided  therein  or  by  other  lawful  authority)  be- 
come null  and  void  in  respect  ol  such  colony  unless  the  same 
shall  be  so  siguified  as  aforesaid  within  the  following  period  c 
that  is  to  say,  within  nine  calendar  months  in  case  such  colony 
or  poeseesion  shall  be  to  the  eastward  of  Bengal,  in  the  East 
Indies,  or  to  the  west  of  Cape  Horn,  in  South  America,  or  in 
any  other  case  within  six  months  after  the  making  thereof. 

4.  9  {jflO  Vict*  e.  91»  repealed.']  The  Act,  chapter  ninety-one 
of  the  nmth  and  tenth  years  of  her  Mtvi^^y*  intituled  '*  An 
Aoi  to  cuntiDue  certain  Patent  Commissions  until  the  exhibition 
of  the  Commissions  revoking  them/'  is  hereby  repealed. 

5.  Period  of  Act  comma  into  operatianJ]  This  Aot  shall  take 
efiect  in  each  of  her  Majesty's  colonies  and  possessions  so 
soon  as  the  same  shall  be  pr^slaimed  therein  1^  the  officer 
administering  the  goremmeDt  thereot 

CAP.  Lxxvn. 

An  Act  to  amend  the  Law  relating  to  the  Joritdiction 
of  Jastices  rending  or  being  out  of  the  County  for 
which  th^  are  Justices.  [28th  July,  1863. 

WH£R£AS  by  the  sixth  section  of  an  Act  of  the  session  of 
the  eleventh  and  twelfth  years  of  the  reign  of  bar  present  Ma* 
jefety,  chapter  forty- three,  intituled  **  An  Aot  tofMsilitate  the  Per- 
formance of  the  Duties  of  Justioes  of  the  Peace  out  of  Sessions, 
within  England  and  Wales,  with  respect  to  summary  Convictions 
and  Orders,"  (which  Act  is  hereiiBKfter  referred  to  as  the  prin- 
cipal Act),  it  is  enacted,  that  such  of  the  provisions  contained 
in  the  Act  passed  in  the  same  session  of  Parliament,  chapter 
forty-two,  and  intituled  "  An  Aot  to  facilitate  the  Performance 
of  tiie  Duties  of  Justioes  of  the  Peace  out  of  Sessions,  within 
England  and  Wales,  with  respect  to  persons  charged  with  indict- 
able Offences,"  whereby  a  justice  of  the  peace  ror  one  county, 
riding,  division,  liberty,  city,  borough,  or  place,  may  act  for  the 
same  whilst  residing  or  being  in  an  adjoining  county,  riding, 
division,  liberty,  city,  borough,  or  place  of  which  he  is  also  a 
justice  of  the  peace,  or  whereby  a  justice  of  the  peace  for  any 
oonnty  at  large,  riding,  division,  or  liberty  may  act  as  such 
within  any  city,  town,  or  precinct  next  SM^inlng  thereto  or 
surrounded  thereby,  being  a  county  of  itself,  or  otherwise  having 
exclusive  jurisdiction,  as  are  applioable  to  the  provisions  of  the 
principal  Aot,  shall  be  deemed  to  be  incorporated  with  the  prin- 
cipal Aot,  and  to  extend  to  all  acts  required  of  or  to  be  per- 
formed by  justioes  of  the  peace  under  or  by  virtue  of  the 
priocipal  Act  in  as  full  and  ample  a  manner  as  if  the  said  pro- 
visions and  enactments  were  repeated  and  made  parts  of  that 
Act:  and  whereas  by  the  thirty-fifth  section  of  the  prinoipal 
Aot  it  is  provided,  ihat  nothing  in  that  Aot  contained  sludl 
extend  to  certain  cases  therein  mentioned:  and  whereas  It  is 
apprehended  that  the  provisions  of  the  said  sixth  section  of  the 
principal  Aot  are  controlled  by  the  thirty-fifth  section  of  the 
same  Act,  and  that  justioes  cannot  aot  under  the  first^men- 
tioned  of  the  said  two  sections  in  the  cases  mentioned  in  the 
said  thirty-fifth  section :  uid  whereas  it  is  expedient  that  the 
principal  Aot  should  be  amended  as  hereinafter  provided: 
be  it  enacted  by  the  Queen's  most  excellent  Migeaty,  by  and 
with  the  advioe  and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament  assembled, 
an^h)L  the  authority  of  the  same,  as  fbllows: 

1.  AmmtdmeiU  o/teetiomt  6  ajuf  35  ^  U  jr  13  Vict.  e.  43.] 
The  thirtv  fifih  section  of  the  principal  Act  shall  not  apply  to 
Or  eootroi  the  dzth  section  of  the  same  Ast,  and  such  last- 
mentioned  section  shall  be  construed  as  if  the  thirty-fifth  section 
were  not  and  never  had  been  contained  in  the  principal  Act; 
and  vaj  acts  done  or  orders  made  by  justices  previously  to  the 
passing  of  this  Act  which  would  have  bmn  valid  if  this  Act  had 
been  passed  at  the  respective  dates  of  suoh  acts  being  done  or 
tiniers  made,  shall  be  and  are  hereby  declared  to  be  valid 
accordingly. 

CAP.  Lxxvra. 

An  Act  to  amend  the  Acts  relating  to  the  Turnpike 
Bqads  in  the  Neighbourhood  of  the  Metropolis  Korth 
of  the  Riyer  Thames.  [28th  July,  1868 . 


CAP.  LXXIX. 

An  Act  for  the  Aroendmetit  of  the  Law  relating  to  the 
Religious  Inst^ction  of  Prisoners  in  County  and 
Borough  Prisons  in  England  and  Scotland. 

[28th  July,  1S6S 

CAP.LXXX. 

An  Act  for  proriding  a  further  Sum  townds  defWiyin^ 
the  Expenses  of  constructing  Fortifications  for  the 
Protection  of  the  Royal  Arsenals  and  Dockyards  and 
the  Ports  of  Dover  uid  Portland,  and  of  creating  wl 
Central  ArsenaL  [28th  July,  I86S. 

CAP.  LXXXL 

An  Act  to  amend,  so  fiur  as  regards  Adraaoes  for  the 
Purposes  of  **Tbe  Harbours  and  Passing  Tolls,  &e.. 
Act,  1861,**  certain  of  the  Acta  authorising  tiie 
Advanee  of  Money  out  of  the  Consolidated  Fund  for 
carrying  on  Public  Works  and  Fisheries  and  Eraplmr- 
ment  of  the  Poor.  [2Sth  July,  18^. 


WHEREAS  by  an  Act  passed  in  the  third  year  of  Ins  kle 
Migesty  King  George  the  Fourth,  chapter  eighty-aix,  intituled 
**  Ajo.  Act  to  amend  two  Acts  of  the  fifty-seventh  year  of  bis 
late  Miyes^,  and  the  first  year  of  his  present  Majesty,  for 
authorising  the  Issue  of  EzchMuer  Bills  and  the  Advance  of 
Money  for  carrying  on  Public  Works  and  Fisheries  and  Employ- 
ment of  the  Poor,  and  to  authorise  a  further  Issne  of  Exchequer 
Bills  fbr  the  purposes  of  the  said  Acts  *  the  comnrissiooere  act- 
ing in  exeention  of  the  said  Act,  or  of  any  of  the  Aots  thereia 
mentioned,  or  of  any  Act  or  Aots  amending  or  oontinuing  the 
same  Act  or  Acts,  and  now  usually  called  '*  the  Publio  Works 
Loan  Commissioners,"  were  authorised  to  make  advanoea  on 
mortgage;  and  it  was  provided  that  mtetgages  so  made  should 
have  certain  priorities:  and  whereas  by  another  Act  passed  in 
tiie  session  of  Parliament  held  in  the  first  and  second  years  of 
the  reign  of  his  late  Miuesty  King  William  the  Fourth,  mtitnled 
"An  Aot  to  amend  several  Aots  passed  fbr  authorising  the 
Issue  of  Exchequer  Bills  and  the  Advance  of  Money  lor  carrr* 
log  01^  Public  Works  and  Fislmes  and  Employmeat  of  taa 
Poor,  and  to  authorise  a  further  Issue  of  Exchequer  BHls  for 
the  purpoees  of  the  said  AotSk"  further  provision  was  wfkdm  sa 
to  the  priorities  of  mortgages  for  securing  advanoea  made  by 
the  Poblio  Works  Loan  Commissioners:  and  whereas  by  "*  Tba 
miblio  Works  Loan  Act,  1853,"  fiartber  provision  was  made 
as  to  the  priorities  "of  suoh  mortgages:  and  whereas  by  **  Tb« 
Harbours  and  Passing  Tolls,  &o.  Aot,  1861,**  thecommissiooera 
were  authorised,  with  the  approval  of  the  Board  of  Trade,  to 
midce  advances  on  mortgage  to  harbour  authoritiea  in  uMuner 
therein  provided:  be  it  enaoted  by  the  Queen's  most  excellent 
Migesty,  by  and  with  the  adrioe  and  consent  of  the  Lords 
Spuitnal  and  Temporal,  and  Commons,  in  this  present  Par. 
liament  assembled,  and  by  the  authority  of  the  same,  aa  fol- 
lows: 

1.  PwbUe   Worie  Loan  Commteeioners  impomered  to  grmmi 

r'yritjf  of  eecwrit^  in  reepect  of  loant  to  harbanr  outh^iiieM 
other  persons."}  Notwithstanding  any  provision  to  the  con- 
trary contained  In  the  Aots  herehilMlbre  mentioned,  or  la  any 
other  Aot  or  Acts  passed  or  to  be  passed  relating  to  the  Poblio 
Works  Loan  Commissioners,  it  shall  be  lawful  finr  the  com- 
missioners from  timo  to  time  to  grant  priority  of  seonrity,  as 
well  for  principal  as  interest,  in  reepeot  of  any  loan  ma^  or 
to  be  made  to  any  harbour  aatbority  by  any  person  or  persons 
other  than  the  commissioners  over  any  security  which  has 
been  or  shall  be  given  to  the  commissioners  by  sabh  harfaoor 
aathority;  provided  that  the  grant  of  saoh  priority  will  doc, 
in  the  opinion  of  the  said  commissionersi  affect  the  suffiviaiiey 
of  the  seonrity  ^ven  or  to  be  to  given  to  the  cooBmisnoaen. 

2.  Snek  priori^  not  to  giwe  validUy  to  any  securiiy 
which  cofdd  not  ht^e  been  aiven  if  this  Act  had  not  yneearf] 
Sach  grant  of  priority  shall  not  give  any  fbroe  or  validity  to 
any  security  which  could  not  have  been  legally  given  if  tfafa 
Act  had  not  been  passed:  provided  nevertheless,  that  wfaere 
any  harbour  authority  has,  independentiy  oC  **  The  Havbeots 
and  Passmg  Tolls,  &a  Act,  1861,"  the  power  to  borrow  mtd 
seoure  money  to  a  limited  amount  only,  it  shall  be  lawfnl  far 
the  oommissioners,  if  they  think  proper,  to  cause  to  beiaaartel 
in  any  deed  or  other  mumment  mnde  or  executed  .  to  as- 
core  an  advance  by  them  to  sooh  harboor  aathority,  a  ~ 
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tkm  that  soehMlTaiioeahBll  not  be  UkeQ  as  part  of  sndi  limited 
amoufiti  andtbanapon,  and  notwithstanding  soch  adTanea, 
mooey  to  tba  full  extent  of  such  limited  amount  may  be  bor- 
Towed  and  aecnred  in  addition  to  the  som  secared  by  the  deed 
or  inttmment  containing  the  declaration  aforesaid,  and  the  faot 
of  the  secretaiy  for  the  time  being  of  the  commissionert  being 
a  party  to  sooh  deed  or  instrument,  and  being  the  penoo  to 
whom  the  security  is  made,  shall  be  conolusive  eyidence  that 
aojr  sooh  declaration  as  aforesaid  was  inserted  therein  by  the 
of  the  oommissioners. 


S.  Htm  prioriijf  mag  he  grmUtd.'l  The  priority  by  the  first 
section  of  this  Act  authorised  to  m  granted  may  be  granted 
either  br  the  deed  or  instrument  wheret^  the  seOurity  to  the 
Pablio  works  Loan  Commissioners  is  made,  or  from*  time  to 
time  by  any  other  deed  or  instrument  in  writing  under  the 
hand  of  the  secretary  for  the  tame  being  of  the  oommissioners, 
mud  soch  priority  may  be  so  granted  either  absolutely  or  sob- 
Ject  to  any  terms  and  oendidons  which  the  oommiMioners  may 
think  proper  to  impose. 

4.  Harbour  mmtkorUkt  tmpowend  Is  fterreao  mom^  to  pa$ 
^^  debts  havht§ji>n9ritjf99eraeemriig/or  loam  bgPmbke  Worke 
loam  Vommiinomen.]  Where  any  debt  due  from  a  harbour 
anthori^  has  or  shall  have  priority  orer  any  secnrity  made  or 
to  be  made  for  any  loan  1^  the  Fnblie  Works  Loan  Commisaioii- 
era  to  the  same  harbeor  authority,  then,  notwithstanding  any 
proTtsioii  to  the  contrary  eoatained  in  the  Acts  hereinbefore 
■leotiooed,  or  in  any  other  Act  or  Acts  passed  or  te  be  passed 
relatiug  to  the  Public  Works  Loan  Commissionert,  it  shall  be 
Jawfbl  for  the  same  harbour  authority  from  time  to  time  to 
borrow  money  to  be  employed  in  paying  off  any  debt  for  the 
time  being  baring  such  priority  as  aifbresaid,  and  to  gnat  and 
ipve  security  for  such  money  similar  to  the  seouri^  which  had 
previously  existed  for  -the  debt  paid  off;  and  all  securities  for 
mon^  so  borrowed  and  applied  shall  have  ^  like  priority  as 
4he  second  for  the  debt  paid  off  thereont  prerlously  had. 


5.  Short  tkle^  This  Aot  may  be  eilsd  as  ""The  PibHo 
Weske  tad  Fisheries  Acta  AiBendmeBt  Act,  lacS.** 

€AP.  Lxxxn. 

An  Act  to  empower  the  Bishops  of  Welsh  Dioceses  to 
facilitate  the  making  Prorision  ibr  Enelish  Services 
in  certain  Parishes  in  Wales.  [28tB  July,  1863. 

CAP.  Lxxxni. 

An  Act  to  define  the  Boundaries  of  the  Colony  of 
British  Coloinliia,  and  to  continue  an  A<et  to  provide 
&r  the  GK)Temment  of  the  said  Colony. 

[28th  July,  1863. 

CAP.  LXXXIV, 

An  Act  to  confirm  certain  Acts  of  Colonial  Legislatures. 

[28ih  July,  1863. 

WHEREAS  doubts  are  entertained  respecthig  the  validity 
of  divers  Acts  passed  by  the  Lsgislatore  of  South  Australia  finr 
the  purpose  of  altering  the  oonstitation  of  the  L^slative 
Council  and  House  ot  Assembly  of  the  said  colony,  and  re- 
specting the  power  of  colonial  legislatures  to  make  laws  for 
the  above  purpose;  and  it  is  expedient  to  remove  such  doubts: 
be  it  therefore  enacted  by  the  Qneen's  most  excellent  Majesty, 
by  and  with  the  advioe  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Pariiament  assembled, 
and  by  the  anthori^  of  the  same  as  follows: 

1,  Aeto  terme  "  Ckflonial  LegiOataro"  and  ^  Governor,'^ 
la  this  Act  of  Parliament  the  term  *'  Colonial  Legislature'^ 
shall  mean  the  anthority  (other  than  her  Migesty  in  Council) 
competent  to  make  laws  for  any  of  her  Mijesty's  possessions 
abroad,  exoept  India,  the  Channel  Islands,  and  the  Isle  of 
Han: 

The  term  "  Governor"  shall  mean  the  officer  lawftilly  ad- 
ministering the  government  of  any  colony. 

8.  Cm^irwMtUm  of  eertam  Acts  qf  Cobmial  LegvtiaUart$.'\ 
All  laws  heretofore  passed  or  pnrportmg  to  have  been  passed 
by  sby  colonial  legislatnrs  with  the  object  of  declfnng  or 
altering  the  constitution  of  such  legislature,  or  of  any  branch 
thereof,  or  the  mode  of  appointing  or  electing  the  members  of 
the  same,  shall  have  and  be  deemed  to  have  bad,  from  the  date 
at  which  the  same  shall  have  received  the  assent  of  her  Ma- 
jssty,  or  of  the  governor  of  the  colony  on  behalf  of  her  Mi^esty, 
the  same  force  and  effect  for  all  pnrposea  whatever  as  if  the  said 


le^[isla(urs  had  posssssod  fhll  powers  of  enacting  laws  for  the 
otgeels  aforesaid,  and  p  if  all  fbrmalities  and  oonaitions  by  Act 
of  ParUament  of  otherwise  prescribed  in  req>ect  of  the  passing 
of  such  laws  had  been  doly  observed. 

CAP.  LXXXV. 

An  Act  to  gite  Relief  to  Persons  if  ho  wty  refiise  or  be 
unwilling,  from  alleged  conscientious  Motives,  to  be 
sworn  in  Criminal  ftoceedings  in  Scotland. 

[28th  July,  1863. 

WHEREAS  it  is  expedieot  to  grant  relief  to  persons  who 
may  refuse  or  be  unwilling,  from  alleged  eonscientioas  motives, 
to  be  sworn  in  criminal  prooesdings  in  Sootlandt  be  it  tbere- 
fbre  enaoted  by  the  Qneen's  most  exoelleot  M^esty,  by  and 
with  the  advice  and  consent  of  the  Lorda  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament  aaiembled, 
and  by  the  anthori^  of  the  same^  as  follows: 

1.  Perioiis  r^maimgflrtm  eon9eimti6m$  wiothee  to  be  $wom 
m  enmhud  pro^edmge  m  Scotland  to  be  permtted  to  tmtke  m 
eolema  affirmation  or  deelaratum,"}  If  any  person  called  as  a 
witness  in  any  court  of  criminid  inrisdictioo  in  Scotland,  or 
rsqnired  or  desiring  to  make  an  affid  avit  or  deposition  in  the 
course  of  any  criminal  proceeding,  shall  refuse  or  be  nnwHling, 
fVom  alleged  conscientious  motives,  to  be  sworn,  it  shall  be  law- 
fU  for  the  court  or  judge,  or  other  prMidIng  officer  or  person 
qualified  to  take  affidaviu  or  depositions,  upon  being  satisfied 
of  the  sincerity  of  such  objeotion,  to  permit  sneh  person,  instead 
of  being  sworn,  to  make  his  or  her  solemn  affinnatioQ  or  deel»» 
ntiott  in  the  wards  following;  mdeKeet, 

*I,  il..9^  do  solemiilv,  sincerely,  and  tmly  affirm  and  de- 
clare, that  the  taking  of  any  oath  is  according  to  my  religioas 
belief  nnlawftil;  and  I  do  also  solemnly,  sinoerely,  and  traly 
affirm  and  declare,"  &o. 

Which  solemn  affirmation  and  declaration  shall  be  ef  the 
same  force  and  effsct  as  if  sndi  person  had  taken  an  oath  in 
the  usual  form. 

S.  Penaltjf/ormakmgfaleeqffirwiatHm.^  If a^y  person  mak- 
ing sooh  solemn  affirmation  or  declaration  shall  wilfully,  fals2- 
ly,  and  corruptly  affirm  or  declare  any  matter  or  thing  which, 
if  the  same  had  been  sworn  in  the  nsnal  fonn,  would  have 
amounted  to  wilful  and  oormpt  perjury,  every  such  pert* 
son  so  offending  shall  inoor  the  pains  of  wilful  and  oormpt 
pegnry. 

a.  Short  title.]  This  Act  may  be  cited  for  all  purposes  ss 
**  The  Oaths  Relief  in  Criminal  Proceedings  (Scotland)  Act, 

isaa." 

CAP.  LXXXVL 

An  Act  to  authorise  the  taking  of  Harbour  Dues  at 
Port  Erin,  in  the  Isle  of  Man,  in  order  to  provide  a 
Fund  for  the  Improvement  of  the  Harbour ;  and  for 
other  Purposes.  [28th  July,  1863. 

CAP.  LXXXVIL 

An  Act  to  consolidate  and  amend  the  Laws  relating  to 
Savings  Banks.  [28th  July,  1 863. 

WHEREAS  numerous  banks  for  savings  have  been  estab- 
lished  under  the  authority  of  the  Acts  now  in  force  for  the 
safe  custody  and  increi"e  of  small  savings:  and  whercHS  it  is 
expedient  to  amend  such  laws  snd  to  ooo«'»lidate  the  sam  >  in 
one  Act:  be  it  therefore  enaoted  by  the  Qn  en'smont  excellent 
Migesty,  by  and  with  the  advice  and  couseut  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same; 

1 .  After  90th  Nov.,  1863,  the  Aet$  and  poWt  iff  Aett  «p*dt. 
fled  in  schedule  to  thie  Aot,  marked  A»,  repealed^ — Not  to  ineafi^ 
date  appointmente^  ffc.  under  former  Aete, — Proeieo  a^to  ter» 
tiin  eaomgi  banke  ia  Scotkmd  ettabHehed  un'ter  59  Oee^  tf, 
e.  62.J  That  the  Acta  and  parts  of  Acts  set  forth  hi  thevSohe- 
dole  to  this  Aot,  marked  A.,  to  the  extent  to  which  they  are 
herein  expressed,  and  all  oibi  r  Acts  and  parts  of  Acts  which 
are  inconsistent  with  this  Act,  relsting  to  savings  banks  esta-)* 
lished  under  such  Acts,  are  repealed  from  and  after  the 
twentieth  day  of  November,  one  thousand  eight  hundred  and 
sixtj-three,  exoept  in  so  far  ss  is  provided  by  the  last  section  of 
this  Act:  prorided  neverthelis*,  that  nothing  herein  contained 
shall  invabdste  or  annul  any  payments,  receipts,  or  appoint- 
ments made,  or  proceedings  bed,  or  bonds  or  securities  taken 
or  entered  Into,  or  drafts,  povers  of  attorn^,  certificates,  orders, 
or  other  instruments  whatsoever  executed,  under  the  authority 
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of  BJij  of  the  said  Acts  or  puts  of  Acts  hereby-  repealedi  pro- 
yided  aleo,  that  the  proTisioDs  of  an  Act  paeeed  in  tiM  Vtj» 
ninth  jear  of  the  feiga  of  King  Qtorge  the  Third,  intituled 
**  An  Act  for  the  Protection  of  Banks  for  Savings  in  Sootlaad," 
•liall  continue  in  force  as  to  all  saviligs  biuilcs  established 
nnder  it  before  the  pasMag  of  this  Act,  unless  and  until  thej 
shall  conform  to  and  be  established  under  the  provisioiis  of 
this  Act. 

2.  WhiU  tHMtitutumM  shall  be  entitled  to  the  priifilegeM  and  bene- 
fitM  of  this  Act. — No  new  bankt  to  be  formed  unites  approved  b$ 

ConvmUeionere  of  National  Debt,'\  And  whereas  it  is  expedient 
to  gi^e  protection  to  such  savings  banks  already  established  as 
aforesaid  and  the  funds  thereof,  and  to  afford  enoottragem6Dt  to 
the  formation  and  eatablishment  of  like  institudonst  be  it  there- 
fore enacted,  that  if  anj  number  of  persons  have  formed  or  shall 
form  any  society  in  any  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireiand  for  Uie  purpose  of  establishhig  and  main- 
taining any  institution  in  the  nature  of  a  bank  to  reoeire 
depeaita  of  money  for  the  benefit  of  the  persons  depositn^  1^ 
tame,  to  SMeumoIate  the  produce  of  so  much  th«^  as  shall 
not  be  required  by  tb^  depositora,  their  executors  or  adminia- 
trators,  at  compound  mterest,  and  to  return  the  whole  or  any 
part  of  suok  deposit  and  the  produce  thereof  to  the  dspositon^ 
their  executors  or  administrators  (deducting  out  of  such  pro« 
dttoe  so  flMwh  as  aball  be  required  for  the  neOessary  expenses 
attending  the  management  of  such  institution),  but  denying  no 
benefit  whatsoeyer  ftom  any  such  deposit  or  the  produoe  thereof, 
and  shall  be  desuous  of  baying  the  benefit  of  the  provisions  of 
this  Act,  tooh  persons  shall  cause  the  rules  and.  rsgulationa 
established  or  to  be  established  for  the  management  of  such  in* 
atltution  lo  be  entered^  deposited,  and  filed  in  manner  heoein- 
after  direotedt  and  thereupon  shall  be  desmod  to  be  entitied  to 
and  ahall  have  the  benefit  of  the  provisions  contained  in  thia 
Aot:  provided  always,  chat  the  priiolege  of  paying  money  into 
the  Banks  of  England  or  Ireland,  aod  of  reoeivrng  receipts  for 
the  same^  shall  be  and  the  same  is  hereby  declared  to  be  ex- 
tended to  all  such  savings  bank^as  may  have  formed  or  msy 
hereafter  form  their  rules  and  regulations  according  to  the  pro- 
yisions  of  this  Aet|  and  it  shall  and  may  be  lawfbl  for  tiie 
trustees  of  such  savings  banks  respeotiyely  to  invest  any  funds 
already  accumulated  by  such  sayings  banks,  and  wUch  ahall 
not  have  been  invested  at  the  time  of  tiie  passing  of  this  Act, 
and  to  receive  receipts  fbr  &e  same  In  manner  autitorised  by 
this  Act:  provided  nevertiieless,  that  no  such  savings  bank  to 
be  hereafter  formed  shall  have  or  be  entitled  to  the  benefits  of 
the  provisions  in  this  Aot  contained,  unless  the  formation  of  the 
same  shall  have  been  sanctioned  and  approved  of  by  the  Com* 
missioners  for  the  Reduction  of  the  National  Debt,  or  on  their 
belialf  by  the  Comptroller  General  or  Asristant  Comptroller 
acting  nnder  ihe  said  commiasioners. 

3.  RuU$  of  eamnga  banh  to  be  entered  in  a  book  and  be  open 
to  the  inspection  qf  depo$itor84 — Not  to  prevent  alteratione  of 
mlee. — Alterations  to  be  entered  m  Uke  manner^  No  8U<^ 
savings  bank  as  aforesaid  shall  have  the  benefit  of  this  Aot 
unless  the  rules  and  regulations  for  the  management  thereof 
shall  be  entered  in  a  book  or  books  to  be  kept  by  an  officer  of 
such  savings  bank  to  be  appointed  for  that  purpose,  and  wbicAi 
book  oc  booksshail  be  open  at  all  seaaonablii  times  for  the 
inspection  of  the  persons  making  deposits  in  the  funds  of  such  < 
savings  bank.  Bat,  nevertheless,  nothing  herein  contained  shall 
extend  to  prevent  any  alteration  in  or  amendment  of  any  such 
rules  or  r^ulations,  or  repealing  or  annulling  the  same  or  any 
of  them  in  the  whole  or  in  part,  or  making  any  new  rules  or 
regulations  for  the  mansgement  of  such  savings  bank  in  snoh 
manner  as  by  the  rules  and  regulations  of  such  savings  bank 
shall  tsom  time  to  time  be  provided;  but  such  new  rules  or 
re;;ulation8,  or  such  alterations  in  or  amendments  of  former 
rules  or  regulations,  or  any  order  annulling  or  repealing  any 
former  rule  or  regulatroo  in  the  whole  or  in  part,  ahall  not  be 
^n  forcft  until  the  same  rsspeetivaly  shall  be  entered  in  suoh 
book  or  books  as  aforesaid. 

4.  Two  written  or  printed  copies  qf  ruleSf  ffc,  to  be  submit' 
ted  to  barrister  for  his  eeriificate.-^Fee  payable  to  barrister, 
— Barrister  to  return  one  copy  h  savings  bank  and  transmit 
the  other  copy  to  commissioners,^  Two  written  or  printed 
copies  of  all  rules  or  alterations  of  rules  made  for  the 
mansgement  of  any  savings  bank  requiring  the  benefits 
of  this  Act,  signed  by  two  trustees,  shall  witn  all  coo- 
Tenient  speed  after  the  same  shall  be  made,  altered,  or  amended, 
and  so  from  time  to  time  after  every  making,  altering,  or  amend- 
ing thereof,  be  submitted  by  the  trustees  and  managers  for 
the  time  being  of  such  savings  bank  to  the  arrister-at-law 
appointed  by  the  Commissioners    for  the  Reduction  of  the 


National  I>ebt,  for  the  purpose  of  ascertaining  whether  the  said 
raise,  ot'  alterations  or  amendments  thereof,  are  in  oonformity 
to  law  and  vHth  thif  protisiobs  of  this  Aot;  and  the  said  bar- 
rister  shall  give  a  certificate  on  each  of  ihe  said  written  er 
printed  cOplea  that  the  same  are  in  conformity  to  law,  or  point 
ost  in  what  part  or  parts  the  said  rules,  alteretions,  or  sumeod- 
menta  are  repugnant  thereto;  and  tiie  fee  to  be  paid  to  such 
barrister  for  perusing  tiie  rnlesi  alteratiotts,  or  amendmenta  ef 
the  rules  of  eooh  savings  bank,  and  giving  sooh  oertificata  as 
aforesaid,  shall  not  at  any  one  time  exoeed  the  sum  of  one 
guinea;  and  one  of  such  written  or  printed  copies,  when  certi- 
fied by  the  said  barrister,  shall  be  returned  to  the  truatees  of 
the  said  savings  bank,  and  the  other  of  such  written  or  printed 
09pies  shall  be  transmitted  by  such  barrister  to  the  Commis- 
sioners for  the  RedOction  of  the  National  Debt;  and  all  rules, 
alterations,  and  amendments  thereof  fit>m  the  time  when  the 
same  shall  have  been  certified  by  the  said  barrister  shall  be 
binding  on  the  trustees,  managers,  and  officers  of  the  said 
savings  bank  and  the  depositors  therein,  and  their  repre- 
sentatives, and  the  copy  of  such  i^iles  deposited  with  tbe  said 
oommissiooers,  or  a  ti^  copy  thareof  examined  with  tbs 
original  and  proved  to  be  a  tme  copy,  ahall  be  reoeived  as 
evMenoe  of  sneh  rules  respectively  in  all  oasea,  and  no 
certknui  shdi  be  brought  or  flowed  to  remore  any  sucta  miss 
into  any  of  her  Mi^eaty't  ooorta  of  reOord;  provided  that 
nothing  Iterdn  ooutained  shall  be-oonatrued  to  require  any  role 
making  any  aHeration  in  the  daya  or  boura  of  atteodaooe  at 
any  each  savings  bank  as  aforesaid  to  be  knd  befoca  anch 


5.  As  to  tide  pf  iaivngs  banh  e&tijied  under  this  Aet.^ 
Penal^  on  rising  or  adopting  tUks  of  other  bonksyj  Every 
savings  bank  established  or  to  be  eetablished  under  the  mo- 
Tisions  of  the  said  hereby  repealed  Acts  or  this  Act  shall  be 
certified  under  the  protisions  of  this  Act  by  the  title  of  **  savings 
bank  certified  nnder  the  Act  of  1868^"  and  if  any  other  bank, 
association,  or  company,  or  any  other  peraou,  shall  use  or 
adopt  aooh  titie  as  their  or  hia  desigaatioB,  or  in  oacrying  on 
bnsmess,  theinmbaia  of  avaiy  witch  assoclatkm  or  dbmpany,  or 
any  of  them,  or  any  snch  person  respectively,  shall  be  guilty 
of  a  misdemeanor,  and  on  CtrnTte^on^  tbereoi  sbsU  be  pnniab- 
able  aocordingly. 

0.  No  saving*  bank^  subject  to  pro^ivo  hereinafter  con- 
tained uiilh  reepedt  to  branch  offleee^  kc^  shatt  have  benefii  ef 
this  Act  unless  in  ruleSf  Av.,  it  shall  be  expresalg  provided  as 
herein  speciJSedl  No  savmgs  bank,  snljeot  lo  the  proviso  here- 
inafter contained  with  respe^  to  the  branch  offltees  or  local 
rsoeivereof  any  savings  bank,  shall  have  tiie  benefit  of  this  Atft 
nnkas  in  tbs  rales  and  regulations  for  the  management  thereof 
it  ahall  be  expressly  provided—* 

1.  That  no  person  or  persons  being  freasuriar,  trustee,  or 

manager  of  suoh  savings  bank,  or  baring  any  control 
in  the  management  th^eof,  shall  derive  any  boieSt  ftom 
any  deposit  made  in  snch  aavlngt  bank,  save  only  and 
except  such  salaries  and  allowances  or  other  necessary 
expenses  as  shall,  according  to  sudi  rules  and  regolations , 
be  provided  fior  the  chaiges  of  managing  snch  savings 
bank,  and  for  remaneration  to  o9oen  employed  in  the 
management  thereof,  eaolusive  of  the  treasurer  or  trea- 
surers, trustee  or  trustees,   manager  or  managers,  or 
other  persons  having  dirsetion  in  the  management  of 
such  savings  bank,  wlioefaaU  not  direotiy  or  indireotiy 
have  any  salary,  allowance,  profit,  or  benefit  whataoever 
therefrom  beyond  their  actual  expenses  for  tho'parpoies 
of  such  savings  bank : 
S.  That  not  less  than  two  persons,  bemg  either  tniatees^ 
managers^  or  paid  officers  appointed  .for  that  specific  por- 
pose^  and  whire  two  only,  except  in  the  case  of  savings 
banks  which  are  open  for  more  than  six  hours  in  every 
week,  one  such  person  to  be  a  trustee  or  manager,  to  be 
present  on  all  occasions  of  public  business,  and  be  parties 
to  every  transaction  of  deposit  and  repayment,  so  as  to 
form  at  least  a  double  oheok  en  every  aooh  translation 
with  depositors: 

3.  That  the  depositor's  pass-book  shall  ba  compared  widi 

the  ledger  on  every  transaotion  of  repavment,  aad  oe 
its  first  prodoetkm  at  the  bank  after  eaditvrentaatb  di^ 
of  November : 

4.  That  every  depositor  in  a  savings  bank  eslalHisbad  nnder 
this  Act  shall  once  at  least  in  every  year  oatsea  hia  de- 
posit book  to  be  produced  at  the  office  of  the  said  aaviags 
bank  for  the  purpose  of  being  examined: 

5.  That  no  money  be  received  from  or  paid  4o  dapoeitsri 
except  at  the  office  or  branoh  ofikses- where  tha^i 
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of  the  saTingt  bAok  i§  oarriad  oo  under  the  aatborilj 
of  the  boerd  of  meoagen  and  during  the  ntual  hours  for 
public  bnaioeaa: 
6.  That  »  pabUo  aooooatant  or  one  or  more  aoditors  be  ap- 
pointed hj  the  traateea  and  manaaera,  but  not  out  of 
their  own  body,  to  esamine  the  boMia  of  the  bank,  and 
to  report  in  writing  to  the  board  or  committee  of  mnr 
nagemeni  ^  reaolt  of  each  audit,  not  leat  than  once  in 
erofj  hfUf-year;  alto  to  examine  an  eortracted  liat  of  the 
depodtort'  balaneea  made  up  every  year  to  the  twentieth 
day  cf  No?ember,  and  to  eeitify  as  to  the  correct 
amoont  of  the  liabilities  and  assets  of  the  bank: 
7.  That  a  book  containing  such  estraoted  list  of  erery  de- 
poaitcr^s  balance,  omitting  the  namei  bat  giving  the  dis- 
tinctive ttvmbsr  aad  separate  amount  of  each,  and 
showing  the  aggregate  number  and  amount  cf  the  whole, 
checked  and  csr^Ssd  by  such  public  accountant  or 
ftuditcrs,  be  open  at  any  time  during  the  hours  cf  public 
business  fbr  the  inspection  of  erery  depcsitcr  as  respects 
his  own  aooount,  to  examine  his  own  depcsit  book  there- 
with, and  the  general  reaults  of  the  same: 

•.  That  the  trustees,  and  managers  orcemmlttee  of  manage- 
meot  shall  held  meetings  once  at  least  in  every  half-year, 
nnd  shall  keep  minutes  of  their  preoeedings  in  »  separate 
bock  provided  for  that  purpose: 

9.  Pr^wiao  with  rupect  ia  krtmck  q^ce^  oii^  keal  rscitMrs 
^  (aidbwl  Provided  that  where  savings  banks  are 
established  with  agents,  er  local  receivers  elsewhere  than 
«t  Uie  head  office,  the  rules  shall  provide  for  the  due  re- 
ceipt of  and  aooountinglbr  all  moa^ys  by  such  agents  or 
local  receivers  on  account  of  such  savings  banks  respec* 
tively,  and  also  fbr  the  presence  of  a  second  party  in 
eveiy  transaction  when  mon«r  is  paid  or  received,  and 
also  for  the  periodical  examination  of  the  depositors' 
books  with  the  ledger  once  at  the  least  in  evety  year. 

7.  WmUp  rttmrn$iQhtwMd4hjf§ammg8bamkiioiheamms' 
aioaert.]  Thetrusteesandmanagersofevery  savings  bank  ehal^ 
transmit  weddy  returns  to  tliB  Commissioners  for  the  Reduction 
of  the  National  Debt,  in  such  form  and  giving  such  particulars 
as  tlie  said  commissioners  may  dirset,  showing  the  amouaU  of 
the  week's  transactions  cf  such  savings  bank,  and  &e  amount 
of  the  cash  balances  remaining  in  the  hands  of  the  treasurer,  or 
aoy  other  person,  on  account  of  such  savings  banlc, 

8.  Tretuwrtr  and  other  offie€r$  entnuited  with  receipi  or  eu9- 
iodf  of  wwmtif  to  give  secto^'^y.]  Every  treasurer,  actuary,  or 
casLier  who  shall  be  entrusted  with  the  receipt  or  custody  of 
any  sum  of  money  subscribed  or  deposited  fbr  the  purpose  of 
such  savings  bank,  or  any  interest  or  dividend  fh>m  time  to 
time  accruing  therefrom,  and  every  officer  or  other  person 
reodving  any  salary  or  allowance  for  his  services  from  the  funds 
of  any  savfaigs  bank  (except  in  the  cases  of  supernumerary 
assistants  employed  at  &e  periods  of  balancing  the  accounts), 
unless  he  shall  already  have  given  good  and  sufficient  securi^, 
shall  give  good  and  sufficient  security,  to  be  approved  of  by  not 
less  than  two  trustees  and  three  managers  of  such  savings  bank, 
for  the  just  and  faithful  execution  of  such  office  or  trust;  and 
saob  security,  when  |[iven  by  an  actuary  or  cashier,  or  officer 
or  other  person  receiving  any  salary  or  sllowance  for  his  ser- 
vices as  aforesaid,  shall  be  given  by  bond  or  bonds,  with  one  or 
more  sureties,  to  the  Comptroller  General  of  the  National  Debt 
Office  for  the  time  being,  without  fee  or  reward,  and  in  case  of 
forfeiture  it  shall  be  lawful  for  the  trustees  or  managers  for  the 
time  being  of  such  savings  bank  to  sue  upon  such  bond  or  bonds 
in  ths  name  cf  such  ComptroUer  General  fbr  the  time  being, 
and  to  carry  on  such  suit  at  the  costs  and  charges  and  for  the 
use  of  the  said  savings  bank,  fully  indemnifying  and  saving 
harmless  such  Comptroller  General  from  all  costs  and  charges 
in  respect  of  such  suit,  and  such  bond  shall,  when  executed,  be 
deposited  with  the  Commissioners  for  the  Reduction  of  the  Na- 
tional Debt;  and  the  said  commissioners  may,  upon  api^ication 
signed  by  not  less  than  two  trustees  and  three  managers,  in 
such  form  as  the  said  commissioners  shall  direct,  deliver  up  to 
the  trustees  of  the  savings  bank  any  such  bond  or  bonds  which 
may  have  been  or  shall  hereafter  be  deposited  with  them  for 
the  purpose  of  being  cancelled. 

9.  Pwtithmmt  ^oeftwry,  f^  roeohing  dopoiito  and  aof pay- 
img  omr  sams  10  manofinttc.^  If  any  actuary,  cashier,  seore- 
tsry,  offioeTy  or  other  person  hddhig  any  aitui^ibn  or  appoint- 
msot  in  any  savinga  bank,  shall  receive  any  sum  or  sums  of 
mensy  tnm  or  on  account  of  any  depositor  or  penon  deshrous 
of  beowpiag  eucfcr,  or  CO  aoconnt  of  such  savings  iMnk,  and  shall 
act  forthwith,  or  in  the  case  of  local  ree«vaia  acting  on  behalf 


of  aoy  savings  bank  within  the  time  specified  in  the  rules  of 
the  said  savings  bank,  duly  account  for  and  pay  over  the  same 
to  the  trustees  or  managers  thereof,  or  to  such  person  as  may 
bo  directed  by  the  rules  of  the  said  savings  bank,  such  actuary, 
cashier,  secretary,  officer,  or  local  receiver,  or  other  person  as 
aforesaid,  on  being  convicted  thereof,  shall  be  guilty  of  a  misde- 
meanor. 

10.  Effeott  of  Mvingt  banh  weMted  in  trutteet  /or  the  time 
ie^.}  All  moneys,  goods,  chattels,  and  effects  whatever,  and 
all  securities  for  money,  or  other  obligatory  instruments  and 
evidences  or  muniments,  and  all  other  ^cts  whatever,  and  all 
rights  or  claims  belonging  to  or  had  by  such  savings  bank,  shall 
be  vested  in  the  trustee  or  trustees  of  such  savings  bank  for  the 
time  being,  for  the  use  and  bmefit  of  such  savings  bank  and 
the  respective  dq>ositors  therein,  their  respective  executors  or 
administrators,  according  to  their  respective  claims  and  interests, 
and  after  the  death  or  removal  of  any  trustee  or  trustees  shall 
vest  in  the  succeeding  trustee  or  trustees  for  the  same  estate 
and  interest  as  the  former  trustee  or  trustees  had  therein,  and 
subject  to  the  same  trusts,  without  any  assignment  or  convey- 
ance whatever,  and  also  shall,  for  al  I  purposes  of  action  or  suit, 
as  well  criminal  aa  civil,  in  law  or  in  equity,  in  anywise  touch- 
ing or  concerning  the  sams,  be  deemed  and  taken  to  be,  and 
ahall  in  every  such  proceeding  (where  necessary)  be  stated  to 
be,  the  property  of  Uie  person  or  persons  appointed  to  the  office 
of  trustee  er  trustees  of  such  savings  bank  for  the  time  being 
in  Us,  her,  or  their  prq>er  name  or  names,  without  further 
description;  and  such  person  or  persons  shall  and  they  are 
hereby  respectively  authorised  to  Ining  or  defend,  or  cause  to 
be  brought  or  defended,  any  action,  suit,  or  prosecution,  cri- 
nunal  as  well  as  civil,  in  law  or  equity,  touching  or  concerning 
the  property,  right,  or  claim  aforesidd,  of  or  belonging  to  or 
had  by  such  savings  bank;  and  such  person  or  persons  so 
apoohited  shall  and  may  in  all  cases  concerning  the  property, 
right,  or  claim  aforesaid  of  such  savings  bank,  sue  and  be  sued, 
plead  and  be  inq^leaded,  in  his  or  their  proper  name  or  names, 
as  trustee  or  trustees  of  such  savings  bank,  without  other  de- 
scription; and  no  such  suit,  action,  or  prosecution  shall  be 
discontinued  or  abate  by  the  death  of  such  person  or  persons, 
or  his  or  their  removal  from  the  office  of  trustee  or  trustees  as 
aforesaid,  but  the  same  shall  and  may  be  proceeded  in  by  the 
succeeding  trustee  or  trustees  in  the  proper  name  or  names  of 
the  person  or  persons  commencing  the  same,  aoy  law,  usage, 
or  custom  to  the  contrary  notwithstanding,  and  such  succeed- 
ing trustee  or  trustees  shall  pay  or  receive  like  costs  as  if  the 
action  or  suit  had  been  commenced  in  hb  or  their  name  or 
names  for  the  benefit  of  or  to  be  reimbursed  from  the  funds  of 
such  sarings  bank. 

11.  LiabiHtf  o/trndtM,  jfv.]  No  trustee  or  manager  of  any 
savings  bank  (sulgeot  to  the  provision  hereinafter  contained 
in  respect  to  savings  banks  in  Ireland)  shall  be  personally 
liable,  except— 

1.  For  moneys  actually  received  by  him  on  account  of  or  for 
the  use  of  such  savings  bank,  and  not  paid  over  and 
disj^csed  of  in  the  manner  directed  by  the  rules  of  the 
savmgsbank: 

S.  For  neglect  or  ommlssicn  in  ccmpljring  with  &e  rulea 
and  regulations  required  by  this  Act  to  be  adopted  as 
hereinbefore  is  provided  in  the  maintenance  of  checks, 
the  audit  and  examination  of  accounts,  the  holding  of 
meetings  and  keeping  minutes  of  proceedings  thereat: 

8.  And  also  for  neglect  or  omission  in  taking  security  from 
officers  as  is  hereinbefore  provided. 

IS.  Power  to  trmeteoi  tmd  memager$  qf  taping*  bamhs  in 
Ireland  to  limit  meh  rupemtibiUti^*']  Any  trustee  or  manager  of 
a  savings  bank  in  Ireland  who  has  declared  or  shall  declare  in 
writing  under  his  hand,  deposited  with  the  Commissioners  for  the 
Reduction  of  the  National  Debt,  that  he  is  willing  to  be  answer- 
able for  a  specifto  amount  only,  such  amount  being  in  no  case 
less  than  one  hundred  pounds,  shall  not  be  liable  to  make  good 
any  defideocy  iriiich  may  thereafter  arise  in  the  funds  of  such 
savings  bank  b^ond  the  amount  specified  in  such  writing; 
provided  always,  that  the  trustee  and  manager  of  every  savings 
hank  in  Ireland  shall  be  persoiudly  liable  for  all  moneys  ac- 
tually received  by  him  on  account  of  or  to  and  for  the  use  of 
such  savings  ba^  and  not  paid  over  and  disposed  of  in  the 
manner  directed  by  the  rules  of  the  said  savings  bank;  and  an 
extraot  of  this  provision  shall  be  enrolled  as  one  of  the  rulea 
of  every  such  savings  hank  in  Ireland,  and  printed  and  affixed 
in  every  oflke  or  place  where  deposit  are  received,  with  the 
names  and  places  of  residence  of  the  trustees  and  managers  for 
the  lime  b«ng,  and  the  amount  (if  any)  to  which  they  have 
ooUeotively  or  individually  limited  th^  responsibility. 
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18.  Treamrvr  and  irutieet,  cfc.,  to  account  and  deliver  up 
effects  when  required,']  E^ery  person  who  shall  bare  orreoeive 
anj  part  of  the  monevs,  effects,  or  funds  of  or  belonging  to  any 
aavings  bank  availing  itself  of  the  prorisions  of  this  Act,  or 
who  shall  in  any  manner  have  been  or  shall  be  entrusted  with 
the  disposition,  manag^mient,  or  custody  tLereuf,  or  of  any 
eecuritiea,  books  or  papers  or  property  relating  to  the  tame, 
his  executors,  administrators,  and  assigns,  shall  opon  demand 
made  in  pursuance  of  any  order  of  not  less  than  two  trnsteea 
and  three  managers  of  such  aavingt  bank,  or  at  any  general 
meeting  of  the  trustees  or  managers  thereof,  give  in  his  or 
their  aooount  or  aooounts  to  the  said  trnsteea  or  managers,  or 
to  such  general  meeting  of  auch  savings  bank,  or  to  such  other 
person  or  persons  as  shall  be  nominated  to  receive  the  lame, 
to  be  examined  and  allowed  or  disallowed  by  the  said  trustees 
or  managers  respeotively,  and  shall  on  the  like  demand  pay 
over  all  the  moneys  remaining  in  his  or  their  hands,  and 
assign  and  transfer  or  deliver  all  securities  and  effects,  books, 
papers,  and  property  in  his  or  their  hatds  or  custody,  to  suoh 
person  or  persona  as  the  said  trustees  or  managers  shall  appoint; 
and  in  case  of  any  neglect  or  refusal  to  deliver  such  account, 
or  to  pay  over  such  moneys,  or  to  assign,  transfer,  or  deliver 
such  securities,  effects,  funds,  books,  papers,  or  property  in 
manner  aforesaid,  it  shall  be  lawful  to  and  for  the  trustee  or 
trustees  of  such  savings  bank  for  the  time  being  to  exhibit  a 
petition  to  the  justices  of  the  peace  at  their  general  or  quarter 
sessions  of  the  peace,  or  at  any  adjournment  thereof,  for  the 
county,  riding,  division,  or  place  wherein  such  savings  bank 
shall  be  established,  who  shall  afid  may  proceed  thereupon  in 
a  snmmary  way,  and  make  such  order  therein,  upon  hearing 
all  parties  concerned,  as  to  suoh  court  in  their  discretion  shall 
seem  just,  which  order  shall  be  final  and  conclusive;  and  ail 
assignments,  sales,  and  tritusfers  made  in  pursuance  of  suoh 
order  shall  be  good  and  effectual  in  law  to  all  intents  and  pur- 
poses whatsoever. 

14.  Fxeeutorsj  ifc,  of  officers  of  tavings  hanks  to  pay  money 
due  to  savings  banks  before  any  of  her  debts."]  If  any  person  al- 
ready appointed  or  who  may  hereafter  be  appointed  tosny  office 
in  a  savings  bank,  and  being  entrusted  with  the  keeping  of  the 
accounts,  or  having  in  his  hands  or  possession  by  virtne  of  his 
said  office  or  employment  any  mon(>ys  or  effect*  bel«>nging  to 
such  savings  bank,  or  any  deeds  or  securities  relating  to  the 
same,  shall  die,  or  become  a  bankrupt  or  insolvent,  or  have  any 
execution  or  attachment  or  other  process  issncd  against  bis 
lands,  goods,  chattels,  or  effects,  or  make  sny  assignment  there* 
offer  the  benefit  of  his  creditors,  his  executors,  administrators, 
or  assignees,  or  other  persons  having  legal  right,  or  the  sheriff 
or  other  officer  executing  such  process,  shall,  within  forty  days 
after  demand  made  by  two  of  the  trustees  of  the  said  savings 
bank  as  aforesaid,  deliver  and  pay  over  all  moneys  and  other 
things  belonging  to  such  sarings  bank  to  such  person  as  the 
said  trusteed  shall  appoint,  and  shall  pay  out  of  the  estatea, 
anets,  or  effects  of  such  person  all  sums  of  money  remaining 
due,  which  such  person  received  by  virtue  of  his  said  office  or 
employment,  before  any  other  of  his  debts  are  paid  or  satisfied, 
or  before  the  money  directed  to  be  levied  by  such  process  as 
aforesaid  is  paid  over  to  the  party  issuing  suoh  process;  and  all 
such  assets,  lands,  goods,  chattels,  estatea,  and  efftn^ts  shall  be 
boimd  to  the  payment  and  disoharge  thereof  accordingly. 

1 5.  Trusffes  of  savings  hanks  shall  invist  all  money  tn  the 
Banks  of  England  or  Irehnd^  and  not  in  any  other  security  — 
Not  to  prevent  depositors  withdrawing  their  money  from  savings 
banks  jar  investment  in  other  securities. — Trustees  empowered 
to  pay  into  the  Banks  qf  England  or  Ireland  any  sum  not  less 
than  £50  to  the  accounto/  the  CommissioneTS  for  the  Reduction 
qf  the  NoHonal  Debt. — Previous  to  payments  an  order  of  two 
trustees  to  be  produced,']  The  several  sums  of  money  belongibg 
to  any  savings  bank  wliich  the  trnsteea  of  such  savings  bank 
respectively  are  authorised  to  invest  under  this  Act,  or  under 
any  rules  or  regulations  of  any  such  savings  banks,  shall,  except 
as  hereinafter  is  excepteri,  be  paid  into  and  invested  in  the 
Bank  of  England  or  th*-  hank  of  Ireland,  as  the  oase  may  re- 
quire, in  the  names  of  the  Commissioners  for  the  Reduction  of 
the  National  Debt,  according  to  the  provisions  of  this  Act 
enabling  such  trustees  to  make  investments  in  the  names  of  the 
said  commissioners,  ai;d  no  such  sum  or  sums  shall  he  paid  or 
laid  out  by  the  trustees  of  such  savings  bank  in  any  other 
manner  or  upon  any  other  security  whatever,  exoept  as  afore- 
said, and  exoept  such  sums  of  money  as  from  time  to  time  shall 
necessarily  remain  in  the  hands  of  the  treasurer  or  treasurers 
of  suoh  savings  bank  to  answer  the  exigencies  thereof:  provided 
always,  that  nothing  herein  contained  shall  restrain  or  prevent 
any  depositor,  on  any  trustea  or  trustees  tetiug  on  b^lf  of  any 


depositor  or  depositors  of  any  fHendlysoeiety,  or  any  cbaritsible 
or  provident  institntk>n  or  sooiety,  or  penny  savings  bank,  from 
withdrawing  from  any  such  savings  bank  any  sum  or  snma  of 
money  which  shall  have  been  deposited  by  such  depoctior, 
friendly  sooiety,  charitable  or  pravideut  institntioQ  or  society, 
or  penny  savings  bank,  and  investing  the  aana  in  enj  other 
seourities:  provided  always,  that  the  tmstoes  of  any  aavi^gs 
bank  already  established,  or  which  shall  take  the  ben^t  cS 
this  Aet  in  manner  hereinbefore  provided,  shall  be  and  tbey 
are  hereby  empowered  to  pay  into  the  Banks  of  E^and  or  Ire- 
land (as  the  oase  may  be)  any  sum  or  soms  of  roocey,  not  baii^ 
less  than  fifty  pounds,  to  the  account  of  the  Commissioners  for 
the  Reduction  of  the  National  Debt,  upon  the  deckratioo  of 
the  trustees  of  suoh  savings  bank,  or  any  two  or  more  of  them, 
that  such  moneys  belong  exclusively  to  the  savings  bank  for 
whioh  sucb^  payment  is  intended  to  be  made,  whether  each 
moneys  shall  have  been  deposited  therein  before  the  psMnng  of 
this  Aot  or  thereafter  shall  be  deposited  therein ;  and  the  cashier 
or  oashiers  of  the  Banks  of  England  and  Ireland  reapootively 
are  hereby  required  to  receive  all  such  mooeys,  and  xa  place  the 
same  into  the  account  raised  in  the  nanses  of  the  said  oommia- 
sioners  in  the  books  of  the  Banks  of  England  and  IrelanJ  re- 
spectively, denominated  **  the  fund  for  the  banks  for  savings:* 
provided  nevertheless,  that  previous  to  any  payment    being 
made  into  the  Banks  of  England  or  Ireland  as  aforesaid,  the 
person  or  perfoos  applying  for  that  purpose  shall  in  all  oisea 
produce  to  the  officer  of  the  said  commissionerB,  at  their  office 
in  London  or  Dublin  (aa  the  case  may  be),  an  order  under  the 
hands  of  two  of  the  trustees  of  such  savings  bank  on  the  ao- 
oount of  which  such  payment  is  to  be  made. 

16.  Not  to  prevent  trusteu  from  receiving  wtoney  to  be 
applied  m  any  other  siojiiier.]  Nothing  in  thu  Act  contained 
shall  extend  to  prevent  the  trustees  of  any  savings  bank  alrsady 
established  or  to  be  established  receiving  any  sum  or  sums  of 
money  from  any  depositor  for  any  purpose  except  to  be  paid 
into  the  bank  to  the  account  of  this  Commtasiooers  for  the  He- 
dnction  of  the  National  Debt;  and  it  shall  be  lawful  for  saoh 
trustees  to  apply  any  such  sum  or  sums  of  money  in  any  other 
manner  for  the  benefit  cf  the  several  depositors,  aooording  to  the 
rules  and  regulations  of  such  savings  banks  respectively,  any- 
thing in  the  said  hereby  repealed  Aots  or  in  this  Act  eootained 
to  t&  contrary  tfotwithstanding. 

17.  Central  banks  may  invest  the  money  of  bremch  banks.] 
In  oases  where  any  savings  banks  have  been  or  shall  be  estab- 
lished in  any  town  or  place,  and  other  smaller  banks  have 
been  or  shall  be  established  in  the  neighbourhood  of  such  town 
or  place  as  branch  banks  thereof,  aad  suoh  branch  bnnks  by 
their  treasurers  have  paid  or  shall  pay  any  sums  into  the  bank 
in  any  such  town  or  place  as  a  ceotnil  bank,  it  shall  and  may 
be  lawful  for  the  said  trustees  of  any  such  central  bank,  or 
any  two  of  them,  to  pay  into  the  Banks  of  England  or  Ireland 
in  manner  prescribed  by  this  Act,  along  with  the  monies  be- 
longing to  suoh  central  bank,  any  sum  or  sums  of  money  be> 
longing  to  and  on  account  of  any  such  bntnch  bank:  provided 
always,  that  the  treasurer  of  such  branch  banks  shall  certify  to 
the  treasurer  of  such  central  bank  that  the  amount  contributed 
by  sny  one  depositor  in  any  such  branch  bank  in  any  one  year 
does  not  excSed  the  limit  of  deposits  authorised  by  thia  Act, 

18.  Penalties  on  false  declaration  to  obtain  receipts.]  If  any 
order  or  declaration  produced  to  the  said  officer  for  the  purpose 
of  paying  moneys  into  the  Banks  of  England  or  Ireland  to  the 
account  of  the  said  commissioners  as  aforesaid  ahall  contain 
any  matter  or  thing  which  be  false  or  untrue,  then  and  in 
every  such  case  the  sum  so  paid  shall  be  forfoitod  to  the  said 
commissioners. 

19.  How  monies  paid  m  on  savings  banks  account  are  to  be 
invested  by  commissioners.]  The  said  commissioners  shall  cause 
all  the  moneys  p:ud  into  the  Banks  of  England  and  Ireland 
respectively,  and  placed  to  their  accoant  in  pursuance  of  the 
provisions  of  this  Aot,  to  be  invested  from  time  to  tune  in  their 
names,  and  to  be  carried  to  the  account  hereinbefore  provided, 
under  such  regulations  as  the  said  commissioners  shall  direct 
in  the  purchase  of  bank  annuities  or  exchequer  bills  or  par- 
liamentary securities  of  whatsoever  kind  created  or  issued,  or 
which  may  hereafter  be  created  or  issued,  under  the  authority 
of  any  Act  or  Aots  of  Parliament  for  the  interest  on  which 
provision  is  made  by  Parliament,  cat.  any  stock  or  debentnre  or 
other  securities  expressly  guaranteed  by  aothori^  of  Parlts- 
meat,  and  the  interest  whioh  shall  fiom  time  to  time  arise 
and  become  due  thereon  shall  in  like  manner  be  inveated  in 
the  purchase  of  suoh  govenuntot  aoauitiM  or  eKoht<|i|sr  MUs 
or  sectttit|es  aforesaid. 
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SO.  Qmorum  ofeommisnomir§,'}  It  tbaU  be  lawftil  for  any 
three  or  more  of  the  Conmifliioiiere  ibr  the  Rednotion  of  the 
Natiooal  Debt  for  the  time  bein^  to  exeonte  and  do  all  matters 
and  things  whioh  the  said  oommiasioners  are  required  or  em- 
powered to  do  in  the  ezeontion  of  this  Aot. 

21.  On  payment  qf  wumejf  into  the  bank  to  the  aeeount  qf 
national  debt  eoaunieeioners,  their  officer  shall  give  a  receipt 
for  the  eame^  carrying  inUreet  at  £3  St.  per  cent,  per  annwtLX 

From  and  after  the  twentieth  day  of  November,  one  thousand 
eight  hundred  and  sixty-three,  all  receipts  issaed  prior  to  that 
da.y  to  the  trnstees  of  savings  banks  established  nnder  the  said 
berehy  repealed  Acts  by  the  Commissioners  for  the  Reduction  of 
the  National  Debt,  shall  carry  interest  at  the  rate  of  three  poands 
five  shillings  per  centum  per  annum;  and  from  and  after  the 
•aid  twentieth  day  of  November,  one  thousand  eight  hundred 
smd  sixty-three,  upon  the  payment  of  any  sum  or  sums  of 
money  into  the  Banks  of  England  or  Ireland  to  the  account 
of  the  said  commissioners  by  the  trustees  of  any  savinirs  bank 
established  under  the  said  hereby  repealed  Acts  or  this  Aot,  it 
ahall  be  lawful  for  the  officer  or  officers  of  the  said  commis- 
sioners in  that  behalf,  and  he  and  they  is  and  are  hereby 
authorised  and  empowered,  to  issue,  upon  every  such  payment 
heing  made,  a  receipt,  signed  by  one  of  the  cashiers  of  the 
Governor  and  Company  of  the  Bank  of  England  or  Ireland,  as 
the  case  may  be,  for  the  amount  of  such  payment,  carrying 
interest  at  the  like  rate  of  three  pounds  five  shillings  per 
centum  per  annom  from  the  day  of  sach  payment  inclusive, 

fayable  with  the  principal  at  the  Banks  of  England  and 
reland  respectively  whenever  the  same  shall  be  required  or 
drawn  for  in  manner  directed  by  this  Aot,  and  such  receipt 
shall  be  dated  on  the  day  on  which  the  payment  of  any  such 
sum  or  sums  of  money  shall  be  made  respectively,  and  every 
such  rec^pt  shall  be  in  such  form  as  shall  be  from  time  to  time 
directed  by  the  said  oontimissioners,  and  the  principal  and 
interest  of  all  sums  mentioned  in  any  receipt  shall  be  charged 
■  and  chargeable  upon,  and  the  same  are  hereby  charged  and 
made  payable  out  of,  all  or  any  moneys  standing  in  any  account 
in  the  names  of  the  said  commissioners,  or  out  of  any  moneys 
produced  by  the  sale  of  any  stock,  or  annuities,  funds,  or  ex- 
chequer hills  or  other  securities  standing  in  their  names  in  the 
books  of  the  Banks  of  England  and  Ireland  respectively,  as  the 
ssid  commissioners  shsll  from  time  to  time  direct:  provided 
always,  that  no  fractional  part  less  than  one  penny  shall  be 
allowed  or  paid  as  interest  upon  the  principal  sum  contained  in 
any  receipt  issued  under  the  provisions  of  this  Act. 

22.  Interest  due  on  money  mentioned  in  receipt  to  be  eakW 
laied  half-yearly  up  to  20lh  November  and  20th  May  and  car- 
ried  to  account  of  eaoinge  hank  as  additional  principal. — No 
tntereet  to  be  allowed  on  any  fractional  part  qf  a  poundJ]  All 
interest  which  shall  become  due  and  payable  upon  any  sum  of 
money  mentioned  in.  any  such  receipt  upon  the  twentieth  day 
day  of  November  and  the  twentieth  day  of  May  in  every  year 
next  after  the  date  of  any  such  rece'pt,  shall  be  fh>m  time  to 
time  calculated  and  computed  by  the  officer  of  the  said  com- 
missioners, and  shall]  in  each  and  every  year  be  placed  to  the 
credit  of  the  savings  bank  on  whose  account  any  such  sum  of 
money  was  paid,  within  six  weeks  from  such  twentieth  day  of 
November  and  twentieth  day  of  May  respectively,  and  shall 
be  carried  to  and  written  on  the  aoconnt  of  such  savings  bank, 
and  shall  become  principal,  and  shall  Arom  thenceforth  carry 
interest  as  principal  money  paid  into  the  said  Banks  of  England 
or  Ireland,  as  the  case  may  be,  on  the  acoonnt  of  such  savings 
bank ;  and  a  receipt  aeoonding  to  such  form  as  the  said  oom- 
roissioners  shall  approve  shall  be  signed  by  the  officer  of  the 
said  commissioners,  and  shall  be  issuable  by  the  said  officer  half- 
yearly  within  uxty  days  from  and  after  such  twentieth  day  of 
November  and  twentieth  day  of  May  respectively  (and  such 
rei*eipts  shall  bear  date  the  twenty-first  day  of  November  and 
twenty-first  day  of  May  respectively)  for  the  amount  of  such 
interest  so  credited  and  made  principal  as  aforesaid  as  if  the 
amount  thereof  had  been  a  payment  made  by  the  trustees  of 
such  savings  bank  to  the  account  of  the  said  commissioners: 
provided  always,  that  no  interest  shall  be  oomputed  or  calculated 
on  any  fractional  part  of  a  pound  of  the  half-yearly  balance 
standing  in  the  books  of  the  said  commissioners  on  account  of 
any  savings  bank  on  any  twentieth  day  of  November  or 
twentieth  day  of  May  respectively. 

23.  Jntereet  arieing  to  depositors  may  be  ealcnlated  yearly  or 
twice  a  year,  and  carried  to  their  credit  as  principat^^lnterest 
todepontors  not  to  ekeeed  £3  Os.  lOd,  per  cent,  per  oiimmi.]  It 
shall  be  lawful  for  the  trustees  and  managers  of  any  such  savings 
bank,  if  thsy  shall  so  think  fit,to  dinict  that  aU  interest  which 


ahall  be  payable  to  the  depositors  in  such  savings  bank  shal 
yearly,  or  twioe  in  each  and  every  year,  be  ealcolated  and  com* 
poted  bythe  trustees  of  such  savings  bank,  or  such  person  or 
persons  as  they  shall  appoint,  and  sImII  be  carried  to  the  credit 
of  sueh  depositors  respectively,  and  shall  become  prinoipal,  and 
shall  from  thenceforth  oarrjr  interest  in  all  respects  as  other 
prinoipal  moo^  deposited  m  the  said  banks,  or  aa  if  the  said 
sum  of  interest  so  credited  to  the  said  depositors  respectively 
had  actually  been  paid  to  the  said  depositors,  and  by  them  rt* 
paid  to  the  said  trustees  and  managers,  any  law,  statute,  or 
usage  to  the  eontraiy  notwithstanding:  provided  alwaya,  that 
fh>m  and  after  the  twentieth  day  of  November,  one  thousand 
mgfat  hundred  and  six^-three,  the  hntereet  payable  to  depositors 
by  the  trustees  and  managers  of  any  savmgs  banks  shall  not 
exeeed  the  rate  of  three ,  ponnda  and  tenpenoe  per  oentnm  per 
annum. 

24.  Before  drawing  /or  money  t  trustees  ^aB  sign  appoint' 
ment  of  agent  to  receive  the  same,  which  appointment  shall  be 
deposited  with  commissioners, — Appointments  may  be  revoked 
tend  others  granted  from  time  to  time,^  Before  trustees  of  any 
savings  bank  shall  make  any  order  or  draft  for  payment  by 
the  said  commissioners  of  any  sum  or  sums  of  money  under 
this  Act,  the  trustees  of  such  savings  bank  shall  make,  give; 
rign,  and  execute  an  appointment  under  the  hands  and  seals 
of  not  less  than  two  of  such  trustees,  and  the  execution  dt 
which  shall  be  attested  by  twa  managers  of  the  same  savings 
bank,  empowering  and  authorising  some  person  or  persons 
named  in  snob  appointment  to  be  agent  or  agents  for  receiving 
all  and  every  such  sum  and  sums  of  nM>ney  as  such  trustees 
shall  from  time  to  time  require  to  be  paid  by  such  commis- 
sioners, and  every  such  appointment  shall  be  produced  by  or  on 
behalf  of  the  person  or  persons  named  therein  to  the  officer  of 
the  said  commissioners  fourteen  days  at  least  before  the  pay- 
ment of  any  sum  or  sums  of  money  on  account  of  such  savings 
bank;  and  such  appointment  shall  remain  deposited  in  the  office 
of  the  said  commissioners;  and  every  such  appointment  shall  be 
made  in  such  form  and  under  such  regulations  as  shall  fipom 
time  to  time  be  directed  or  required  or  approved  of  by  the  said 
commissioners  or  their  officer:  provided  always,  that  it  shall  be 
lawful  for  the  trustees  of  any  savings  bank  by  whom  any  such 
appointment  shall  be  made,  given,  signed,  and  executed,  or  for 
the  survivors  or  survivor  of  such  trustees,  to  revoke  such  ap- 

E ointment  by  any  certificate  or  other  instrument  under  the 
ands  and  seals  or  hand  and  seal  of  such  trustees  or  trustee, 
attested  by  two  managers  of  such  savings  bank,  and  in  such 
form  and  under  such  regulations  as  shall  be  directed  or  re- 
quired or  spproved  of  by  the  said  commissioners  or  their  officer; 
and  in  case  of  the  decease  of  every  such  trustee  except  one,  it 
shall  be  lawful  for  the  surviving  trustee,  together  with  any 
other  trustee  or  trustees,  being  not  leas  than  two,  of  tlie  said 
savings  bank,  and  in  case  of  the  decease  of  all  such  trustees,  or 
in  case  all  such  trustees  shall  decline  or  refuse  to  aot,  it  shall 
be  lawful  for  not  less  than  two  other  trustees  of  the  said  savings 
bank  from  time  to  time  to  make,  give,  and  execute  an  appoint- 
ment in  manner  aforesaid  re-appointing  the  person  or  persons 
named  in  such  appointment,  or  any  other  person  or  persons  in 
his  or  their  room  or  stead,  to  be  the  agent  or  agents  of  such 
trustees,  and  every  such  certificate  or  instrument  of  revocation 
and  every  such  new  appointment  shall  be  produced  to  'the 
officer  of  the  said  commissioners  by  the  person  or  persons 
named  in  such  new  appointment  fourteen  days  at  least  before 
the  payment  of  any  sum  or  sums  of  money  to  the  person  or 
persons  named  in  such  new  appointment,  and  shall  remain  de- 
posited  in  the  office  of  such  officer. 

25.  Trustees  may  draw  for  the  whole  or  amy  pmrt  of  any 
sum  placed  to  their  account  by  drafts  on  eommissitmers,  which 
shall  be  endorsed  by  their  officer  and  paid  with  the  interest 
added  thereto  by  cashiers  oj  the  bankJ]  It  ahall  be  lawful  for 
the  trustees  of  any  suoh  savings  bank  from  time  to  time  (by 
any  draft  or  order  in  writing  under  the  hands  of  any  two 
tmstees  of  suoh  savings  bank,  attested  by  two  other  trustees 
or  managers,  or  by  any  two  credible  witnesses,  according  to 
such  form  as  the  said  Commissioners  for  the  Bedoction  of  the 
National  Debt  shall  from  time  to  time  direct),  to  require  that 
the  whole  or  any  part  of  the  prinoipai  sum  or  sums  of  money 
standing  in  the  books  of  the  said  commissioners  to  the  credit 
of  the  trustees  of  such  savings  bank  shall  be  paid  to  such  per- 
son or  persons  ss  sueh  trustees  shall  from  time  to  time  require, 
being  the  agent  or  agents  named  in  aome  appointment  executed 
under  thb  Act  or  the  said  hereby  repealed  Acta,  and  lodged 
with  the  officers  of  the  said  comnussiooers  as  hereinbefore  men- 
tioned and  then  remaining  in  foroe,  and  every  suoh  draft  or 
ordtr  shall  be  addressed  to  the  said  comnuBMoners}  aad  upon 
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tbetante  beiog  produoed  to  the  «ffioer  of  «Im  «dd«MBUBiMiQiiert, 
the  said  officer  ifaaU,  wttbia  fire  dmyt  afUr  aSn  prodnotMii 
th«FBO^  apoB  the  beek  of  MMh  dnft  or  otder  nderee  and  fSgn 
AQ  order  in  wtuk  form  M  ehaU  fisen  tine  to  time  be  directed 
aad  ueqaired  hj  the  eeid  c^mnimitni&n  Ibr  tiie  pajmeat  of  the 
warn  meatioBed  im  tbe  draft  er  order  of  edeh  tfuiteee,  togotber 
«ritfa  tbe  amoant  of  all  intenrt  doe  oa  eoeh  anm  «p  to  w  daiw 
immediately  preeediiig  tbe  daj  of  te  dale  of  tbe  order  of  eo^ 
officer,  and  wbioh  order  of  eooh  offioer  preveooelj  to  tbe  ieeomg 
Ibereef  diali  be  entered  and  oaameraigiied  by  tbe  oleHc  or  other 
firoper  offioar  making  sooh  entry,  asd  eball  boaddreeeed  to  tbe 
ombjeri  of  tbo^K>yeraer  aad  Oomfaay  of  the  Banke  of  Entfand 
or  IrekMid,  ae  tbe  oaeo  may  be,  aod  taoh  oaehierB  or  one  of 
thorn  eball,  npon  tbe  prodnotioii  of  •nek  order,  pay  tbe  ema 
mentiened  tberrfn  to  tbe  penon  or  pereone  meationed  in  the 
draft  or  order  of  tbe  laid  tnuteee;  and  the  eignatnre  of  eoeb 
peraon  or  penone.  jomtlj  or  fle?enllj,  shall  be  a  soffioient  die- 
charge  to  the  eaid  oommieiionere  and  to  the  said  goTemors  and 
company  reqtootively,  and  all  payments  made  in  porsnance  of 
aach  draft  or  order  roipectiTely  shall  be  deemed  and  taken  to 
be  payments  made  by  the  said  oommissioners  to  the  trustees  of 
aoob  savings  banks  respeotiyely,  aocording  to  the  numerical 
order  and  priority  of  oate  in  which  the  original  receipts  of 
money  deposited  on  accoant  of  sooh  saTings  buks  xesijeotiTely 
«hall  hsTO  been  issned  to  the  trosteee  thereof  xespectirely  in 
wanner  hereinbefore  mentioned. 

26.  Draft  txeuding  £5,000  to  6e  tiffed  hyfimrtrwhHi^cmd 
HUuttd  6y  scporofe  irilMesMt. — Drqftfir  £10,000  nottob^  paid 
vauil  afttrfimriBea  dsyt.]  Whenever  the  sum  to  be  drawn  for 
hy  tfie  tntstees  of  any  savings  bank  shall  exceed  £6.000^  the 
draft  or  order  fbr  that  pnrpoee  shall  bo  signed  br  not  lees  than 
fi>nr  such  trustees,  and  the  signatore  of  each  and  every  of  the 
laid  fbnr  trustees  shall  be  separately  attested  by  at  least  one 
mansger  of  such  savings  bank,  or  some  one  other  credible  per- 
son; and  any  manager  or  other  person  attesting  the  signature 
of  any  one  oi  the  said  four  trustees  dxall  not  be  an  attesting 
witness  to  ^e  signature  of  any  other  of  audi  four  trustees :  pro- 
vided also,  that  wfaentver  the  sum  or  sums  drawn  fbr  by  one 
or  more  drafts  by  the  trustees  of  any  savings  bank,  or  by  the 
trustees  of  any  friendly  society,  shall  exceed  the  sum  of 
£10,000,  the  amount  of  such  draft  or  drafts  (if  more  than  one) 
shall  not  be  payable  by  the  officer  of  the  said  commissioners 
until  the  expiration  of  fourteen  days  next  after  tbe  day  when 
the  draft  or  drafts  for  such  sum  or  sums  ihall  be  produced  to 
the  mid  officer. 

57.  O#osr  wfi  le  issve  m  oi^  ana  day  ardanfor  man  Aam 

£lO,000/or  tkaaama  hamk.']  Such  officer  shall  be  and  he  is 
hureby  restrained  fixMu  issuing  any  order  or  orders  for  payment 
as  aftirMatd,  bearing  the  same  date,  upon  ai^  one  day,  on  ae- 
count  of  tlie  same  savings  bank,  exceeding  in  amount  tbe  prin- 
cipal sum  of  £10,000,  anything  bevsinbefore  ccotsined  to  the 
oontraiy  thereof  in  anywise  notwithscandmg. 

58.  TrutUu  appearing  in  peraon  may  receive  paymmU  qf 
drqfUy  instead  qf  their  agentt. — Such  rece^  qjf  mone^  bg 
trueteee   in  person  not  la  affect  any  previous   i^poin$sunt 
qf  o^enif.]    In  case  any  one  or  more  trustee  or  trustees  of 
•ny    savings  bank,   who  shall    have  made^  given,    signed, 
aud    executed  any   such    appointment,  shall    at   any    time 
appear  in  person  at  the  office  of  the  said  commissioners  in  Eng- 
land or  Ireland  respectively,  and  require  payment  of  any  sum 
or  sums  of  money  which  might  bo  required  by  the  person  or 
persons  authorised  to  receive  the  same  by  such  appointments, 
or  if  any  trustee  or  trustees  of  any  savings  bank  ihall  appear  in 
person  where  no  appointment  shall  have  been  made,  and  if 
each  tniatee  or  tiwaees  so  ^»pearing  shaU  produce  a  draft  or 
order  signed  by  any  two  or  more  trosteee  of  sooh  savings  bank 
for  any  sum  under  £5;000,  or  by  any  four  or  mdnstrusteea  for 
fume  exceeding  £5g000,  no  such  trustee  or  trustees  being  blm^ 
•elf  or  themsalves  a  party  or  parties  who  signed  sncfa  draft  or 
erder,  and  if  tbe  idenU^  of  tbe  nenon  ofthe  trustee  or  trustees 
soappearing  shall  be  ascertained  to  tbe  eatisfaotiop  of  diesBid 
oommissionen  or  their  ofioer,  it  shall  bo  lawftd  for  the  eaid 
officer  to  dinwt  payment  to  be  made  to  snob  trustee  or  trustees 
•o  appearing  of  any  sum  or  sums  requBred  to  be  paid  by  such 
order  or  draift,  in  IHte  manner  as  if  the  person  or  persons  andio* 

-  lised  by  such  sf  pointment  to  receive  die  same  had  requhed 
•neh  payment,  anything  herehibefore  contained  to  the  contrary 
in  anywise  notwithstanding:  provided  nevertheless,  that  not- 
witiistanding  the  payment  made  to  such  trustees  or  trustee  ap- 
pearing in  pecson  on  the  appointment  of  sooh  pOTson  or  persons 
as  aforesaid,  the  appobitment  riiall  remain  in  full  foroe  and 
virtue  nnlU  Mvokod  ^  the  trostoes,  as  hereinbefore  mentioned. 


Erom  th*  90th  ^  Nowemhtr,  18M,  surptus  Is  he  paid 
aaer  ta  Cbmmisei9uars;fifr  Meduetkm of  SaitimuU  Deht-^Trmm- 
Use  of  aawiags  tenhs  ai^  ifMn  a  eertijkate  draw  on  smch 
emfphuAmdfit  tkapwrposes  iftkstmimgshants,\  Xnallcasea 
where  dbejtnnt  stock  or  property  of  any  eavlngs  bsnk  arising^ 
from  deposits  made  undor  the  said  hereby  repealed  Acts  or  this 
Act  shall,  from  and  after  the  twentieth  day  of  November,  on*- 
thousand  dght  hundred  and  sixty-three,  be  increased  by  the^ 
interest  xee^Ted  beyond  the  rate  of  interest  payable  to  tlM  de-^ 
positors  by  the  rules  and  reguladons  of  such  savings  bank,  or^ 
by  any  oUier  means,  the  said  trustees  or  managen  of  sodL 
savings  bank,  after  deducting  sll  such  expenses  as  they  majr 
deem  proper,  shall,  within  six  months  after  the  twentie&i  dnx 
of  November  in  each  year,  ascertain,  certify,  and  pay  over  fio- 
the  said  commissioners  the  amount  of  sooh  increased  stock  and 
property,  reserving  such  portion  a»  may  appear  neoesmry  to 
meet  current  expenses,  and  the  amount  of  such  surplus  whidi 
shall  be  ascertained,  certifted,  and  paid  over  (after  such  dedno^ 
tion  as  aforesaid)  shall  be  dischsrged  from  the  account  of  such 
savinffs  bank  standing  in  tbe  boolu  of  the  said  oommissbners;. 
and  ttie  sidd  commissioners  shall  keep  a  sqmrate  and  di^l^Msi 
account  of  such  surplus  so  dischaiged  from  tho  account  of  the- 
said  savings  banks  reflectively  as  aforesaid^  and  ^iply  tba 
same  in  such  manner  and  under  sush  regulations  from  time  to- 
time  as  any  other  moneys  under  &e  provisions  of  this  Act^ 
provided  nevertheless,  that  it  shall  be  lawfiil  fkut  the  trustees  or 
mansgers  of  the  said  req>ective  savings  banks,  for  tbe  purposes, 
of  mSk  savings  banks  respectively,  to  claim  and  leceive  of  and 
from  the  said  commissioneis  (who  are  hereby  required  to  pay 
the  same  upon  such  certificate  as  they  may  ^>point)  all  or  any 
pert  of  the  principal  moneys  which  may  hnve  been  alreadv  or 
mi^  be  hereafter  so  discharged  from  the  account  of  such  savmgs 
banks  respectivel  V  as  aforesaid,  under  tbe  prorisions  of  the  said 
hexeby  repealed  Acts  or  of  this  Act. 


90.  Bmdeposiis  ^minors  may  ho mad^mn^pM.}  In 
the  trusteee  or  managers  ef  any  savings  bank  shall  receive  or 
dwll  hare  received  any  deposit  of  moa^  fWmi  or  for  tlie  benefit 
of  any  person  under  the  age  of  twenty^^me  years^  it  shall  be 
lawfol  for  tbe  trusteee  or  managers  of  snob  savmgs  bank  topay^ 
such  person  his  or  her  share  and  interest  in  tbe  ftwds  of  soeh 
savings  bank,  and  the  receipt  of  sooh  person  shall  be  a  sufficient 
discbarge,  notwithstanding  bis  or  her  incapacity  or  dissMlity 
in  law  to  act  for  himself  or  hsrsdt 


31.  How  deposits  ty  marriod  womtn  may  he  _ 

It  shall  be  lawful  for  the  trustees  and  managers  of  any  savings 
bank  to  pay  any  sum  of  money  in  reelect  of  any  d^oeitalreod^ 
made  or  to  be  made  by  mmried  women,  or  by  women  wlio 
may  many  alter  sucdi  depoeit,  to  any  snob  woman,  unless  Iho 
husband  of  such  woman  shall  give  to  such  trustees  or  ma^ 
nagers  notice  in  writing  of  bis  marriage  with  such  woman,  and 
shall  requke  payment  to  be  made  to  blm. 

8S.  Bom  funds  qfcharitahio  sooietisa,  ffo.  and  nanny 

-     the  tm 


hanhs  may  he  tneesledL}  It  shall  be  lawfril  for  tne  trustees  or 
treasurers  of  any  ebantable  or  provident  institntion  or  socie^» 
or  chiuritable  donation  or  bequest  for  the  maintenance,  edoea- 
tion,  or  benefit  of  the  poor,  or  of  any  penny  savings  bank  with- 
in the  United  Kingdom  of  Great  Britain  and  Ireland^  to  hivest^ 
with  the  approval  of  the  Crommissionera  for  the  Rednetioti  of 
the  National  Debt,  or  the  CbmptroUer  Genersl  acting  under 
them,  and  under  aoch  regnlations  as  shall  be  preeenbed  by 
them  in  that  respedt,  the  funds  of  soch  institntion  or  society, 
without  restriction  as  to  amount,  into  the  fhnds  of  any  savings 
bank  established  under  the  providontf  ofthe  said  hereby  repealed 
Acts  or  of  this  Act,  and  also  withont  snob  approval  of  the 
said  commissioners,  to  invest  from  time  to  tinM,  if  the  tmetees 
and  mani^ers  of  sn^  savmgs  bank  shall  be  wilHug  to  rseeive 
tbe  same,  any  part  of  tbe  funds  of  sooh  institntion  or  society 
or  penny  savings  bsnlc,  to  tbe  amonnt  of  one  hundred  pounds 
per  annum:  provided  in  amh  last  cases  the  amount  of  the 
sum  to  be  invested  by  any  snob  institution  or  sooiety  or  penny 
savings  bank  shall  not  at  any  time  exceed  tbe  sum  of  three 
hundred  pounds  in  the  whole,  exdosive  ef  interest. 


I 


33.  Ifoio  friendly  eoeieiiu  duly  enrotted,  jpc  asajr  wvast]  It 
shall  be  lawful  for  the  trustees  or  treasurers  of  any  friendly  so- 
ciety legally  enrolled  or  certified  in  the  manner  required  hj 
the  Acta  in  foroe  reUting  to  friendl  v  societies,  to  hivest  any  sum 
ofmoney  the  property  of  snob  sooie^,  without  restrictkMi  ss 
to  amount,  into  die  funds  of  any  savings  bank  established  na« 
der  te  provisions  of  the  said  hereby  repealed  AoU  or  of  this 
Act,  and  wbiofa  shall  be  wflling  to  leeelfe  the  sam^  msdar 
sudi  terms  and  cooditkma  as  shall  be  ipesially  ,pnmded  foe 
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that  pnnoM  bjr  th^  mk^  ordar^  «nd  rfsoUftloiif  of  Mch  Mir* 
ingsbmnk. 

S4.  ilMemI  •/'iHiitoe,  g<e.  of  cmjr  i^iirilaUr  ioeieh^f  penmf 
mami^fft  hami,  of  frimdUf  wooietf,  deemed  iufficieKi  dSehargt.} 
The  rscdpt  of  Hie  tmMBrnr,  trustee,  or  other  offloer  ftyr  the 
tfaD6  being  otimy  «ach  ch«rftable  or  pfotHeqi  inttittttion  of 
■aeiet^,  pnmj  eeTHigB  bmk,  or  frieodljr  soeiet^tt  for  ray  monejr 
p«ld  aecordkig  to  t'le  requisiekm  of  «aoh  trefttorer,  tnntee,  or 
iMlMr  officer  MMrentlT  ttttborited  to  require  snob  peymeiit, 
db«ll  be  a  fnffidleiit  dMcharge  fi>r  the  same,  and  the  tcringB 
'bmmk  pejing  focb  monej^  and  tbe  trosteea,  managers,  rad  offi« 
«ere  taeMf,  ehtU  not  be  retpostible  ibr  any  mf sapplicatSon  or 

fcr  My  ivaiil^raatbority  of  the  penon  or  persons  regnirhig  or 
raoeiTing  paymeat  of  soeh  meney^ 

96.  JTesAert  offiiaMf  cr  dkarkahU  toeUSet  or  pennp  iatf^ 

im^  bemki  not  fkme  to  ii$(Ai}Ujf  m  tkou  eocietiee  hff  MtAscrih^ 

img  «o  angf  uniMM  hank  udder  IhU  AeiJ]  No  person  who  is  or 

mkn  be  a  member  df  ray  friendly  socieW  established  or  to  be 

0BtabK9faed  nnder  rad  by  Tirtae  of  ray  Act  or  Acts  relating  to 

fHendly  societies,  or  a  member  of  ray  of  the  charitable  institn- 

tfions  or  penny  sitings  banks  hereinbefore  mentioned,  shall, 

by  reason  of  sneh  person  being  or  becoming  a  depositor  in  any 

wrings  brak  taking  tbe  benefit  of  this  Act,  be  considered  as 

anhjeotor  liable  to  ray  penalty,  fbrfeitnre,  or  disability,  declared 

m  ecpreesed,  or  intended  so  to  be,  by  or  la  tbo  ndes,  orders, 

arMgttktKNMofsooh  friendly  society,  eharitaUe  hntkntton, 

cr  penny  savings  brak  respectively,  any  rules,  ofders,  or  regu- 

Utioas  of  sueh  friendly  society,  ofaaritaUe  institotlonf  or  penny 

■avings  bank  made  or  hereafter  to  be  aisde  to  the  contrary 

Botwithstanding:  provided  also.  Chat  no  depositor  shall  be 

anlveot  or  liaUe  lo  my  penalty  or  fbr£Bitore  on  aoaonnt  of  his 

beloaging  lo  or  being  interested  in  the  funds  of  aoy  frkndly 

socieCy  or  ohalitable  iastltotion  or  penny  sM^agi  bank  dopo* 

sited  in  the  same  or  ray  other  aavtngs  bank. 

S€.  ITotwf^toheeMbiteribedwUhomtihenameaMdftrofeadoik^ 
ife.  fff  the  depoeitor,']  No  sum  shall  be  paid  into  ray  savings 
bank  by  ray  person  or  persons,  by  ticket  or  namber  or  other* 
iries,  withoot  disdosiiig  to  ibe  trustees  and  nsraagers  Of  snob 
savings  bank  hts  or  her  name,  together  with  his  or  her  profiM* 
don,  businespi,  occupation,  calling,  and  residence,  rad  the  tma* 
tesa  rad  managers  of  every  savings  bank  are  hereby  rsqaired 
to  cauM  Ihe  name  of  sueh  depositor,  together  with  his  or  her 
professien,  busiooM,  occupation,  calling,  rad  resideaoe,  to  be 
evisred  in  the  books  of  the  eaviags  brait. 

97.  Ptreoni  allowed  to  deposit  ae  trutteee  en  behalf  of 
OfAert.]  ft  shall  be  lawful  ibr  the  trustees  and  managers  ofany 
savings  bank  to  receive  from  any  person  or  persons  acting  as 
trustee  or  trustees  on  b^alf  of  any  depositor  or  depositors, 
whether  such  person  or  penons  is  or  are  himself  or  themselves 
a  depositor  or  depositors  la  the  same  or  any  other  savings 
bank  or  not,  any  sum  or  sums  not  exoeeding  the  annual 
amount  hereinafter  mentioned,  provided  that  such  trustee  or 
trustees  shall  make  such  declsration  on  b^alf  of  such  depo- 
sitor or  depositors,  and  subject  to  the  like  conditions  as  by  this 
Act  is  required  in  the  case  of  any  person  or  persons  nuking 
ray  depoeit  on  his  or  her  own  account,  and  all  depoeiti  made 
by  ray  snob  tarnstee  or  trustees  ehidl  be  inserted  in  the  booke 
of  so^sanaga  bank  hi  the  joint  names  of  snoh  trastete  or 
trastee,  aad  of  the  person  or  persons  in  whose  aeoonat  soeb 
soai  shall  be  so  depoeited,  and  tba  receipt  and  reoeipts  af  saeh 
tmalee  or  tnistees,  or  the  survivor  of  ihem,  or  the  exeoolere 
er  administrateffa  of  any  sole  trustee  or  surviving  trastee^  wkh  * 
or  without  Ihe  leoeipt  ol  the  person  or  persons  on  whose 
account  snoh  sum  may  have  been  dqiosited,  ahall,  providedr 
such  account  ihall  have  been  opened  before  the  ninth  dqr  of 
Aognst,  one  tbousrad  eight  hundred  and  forty*fi>nr,  be  a 
good  and  valid  discharge  to  the  trustees  rad  managers  of  the 
savings  bank :  provided  always,  that  in  respect  to  all  such 
deposits  made  ^fiter  the  said  i&nth  day  of  August,  one  thousand 
eight  hundred  and  forty-four,  repayment  of  the  same  or  any 
part  thereof  shall  not  be  made  by  the  trustees  and  managers 
of  any  savings  bank  without  the  receipt  and  receipts  of  the 
said  trustee  and  the  person  on  whose  account  such  deposit 
may  have  been  made,  or  the  survivor  or  survivors,  or  the  eze- 
eutors  or  administrators  of  such  survivor,  whose  receipt  ao^, 
receipts,  either  in  person  or  by  agent  appointed  by  power  of 
attorney,  which  power  of  attorney  shall  be  valid  if  executed' 

Sr  an  infant  of  or  exceeding  the  age  of  fourteen  years,  shall 
one  be  a  good  and  valid  discharge  to  the  said  trustees  an  1 
managers,  except  lu  «ase  of  the  insani^  or  imbecility  of  tbe 
party  on  whose  behalf  the  deposit  has  been  made,  upon  proof 
pf  which,  til  (h9  satisfaotion  of  the  said  trustees  a&d  maaagen, 


rwpaymrat  may  be  made  to  the  said  trustee,  and  ra  ahetract 
of  the  above  provisions  shall  be  enrolled  as  one  of  theraka  of 
all  savings  banks. 

38.  Depoeitore  m  one  eavinpe  hank  shall  not  deposit  in  oaf 
otiher  eatings  bank»-^Dechratton  to  be  wsade  at  the  time  qf  de^ 
posit,-^Penaltjf  on  false  declaradoniforfeUmre  o/depoeit  to  <ft# 
mnkinff/and, — Declaratione  ehaU  be  Juedj  and  notwe  theret^ 
and  of  the  penalty  attached  thereto  to  be  placed  in  depoeit  booh,} 
n  shall  not  be  lawful  for  any  person  or  persons  who  shall  hnva 
made  any  deposit  in  or  who  shall  be  entitled  to  aigr  benefit 
from  tbe  funds  ofany  savings  hank  (unless  such  beneAt  shall 
be  derived  solely  as  executor,  administrator,  or  other  pemonalre- 
presentative  of  any  deceased  depositor  in  the  same  or  any  other 
savings  brak)  to  make  any  deposit  in  any  ether  ^toonnt  at 
tbe  same  or  rav  other  savings  bank)  and  that  every  pertott 
desirous  of  mskiog  any  deposit  in  any  savings  bank  shall  at 
the  time  of  the  mraing  of  the  first  deposit  in  any  savings  brak^ 
and  at  such  other  time  or  times  as  such  depositor  shall  be 
required  so  to  do  by  the  trustees  rad  managers  of  any  snoh 
savings  bank,  make  a  declaration,  signed  either  by  thenselveiy 
or  in  case  of  Infants  under  the  age  of  seven  years  by  some  per* 
son  to  be  approved  by  the  trustees  and  managers,  or  by  auch 
other  person  as  they  shall  appoint,  in  auoh  fiirm  aa  ahall  be 
directed  or  approved  of  by  the  commissionera  or  other  proper 
officer,  that  the  person  or  persons  on  whose  behalf  any  sack 
^rst  deposit  shall  be  required  to  be  made  Is  not  or  are  not 
entitled  to  any  deposit  or  any  snob  subsequent  deposit  in,  or 
any  benefit  from  the  fmds  of  any  savings  bstttk  other  than 
that  into  which  enoh  deposit  ehall  be  made,  or  any  other 
firods  in  the  eaid  aavings  bank;  and  in  ease  ray  snch declara- 
tion ahall  net  be  true,  or  If  anv  person  shall  at  ray  time  have 
or  hold  or  be  possessed  of  any  deposit  or  funds  in  aioie  thaa* 
one  savings  brak  within  the  United  Kincdom,  OKoept  as  afore- 
said, every  saeh  person  shall,  if  in  tfaeo^nlon  of  the  banieter* 
at^law  auoh  deposit  was  made  with  a  firaodalent  ialeotion, 
forfeit  and  lose  all  right  rad  title  to  any  'deposit  in  er  to  any 
faada  of  ray  rad  eveiry  suoh  aaviogs  brak,  and  the  timslese  ani 
managers  of  saeh  savings  hank  sludi  and  they  are  hereby  Te> 
quired  in  sndi  case  to  oloee  the  aeeonat  of  sudi  depositor,  and 
to  oause  the  sum  or  sums  so  forieited  to  be  forthwith  paid  Into 
the  Brak  of  Engbuid  er  Brak  of  bekod,  as  the  eaeemay  be,  to 
the  aoeount  of  tibe  commisaiooers  strading  in  the  books  of  the 
QovemorsaadOompany  of  tbe  said  banks  respectively,  under  the' 
title  of**  Tbe  aeooaat  of  tlie  Coauniseioners  for  applyingoertahi 
anms  of  money  sMinaUy  to  the  Reduction  of  the  Katkmat ' 
Debt^**  and  the  cashier  or  casiuers  of  the  said  Governors  and 
Company  reapeetively  ia  and  are  hessby  required  to  receive  all 
such  sums,  and  to  plaoe  the  same  to  ^tbe  said  aooonnt,  to  be 
applied  in  like  manner  as  all  other  money  placed  to  tbe  said 
aooonnt)  and  every  suoh  declamtiea  so  made  shall  be  filed  aad 
kept  and  preserved  by  tbe  trusteee  of  overy  snoh  savings  bank, 
and  a  printed  notice  of  snoh  regulation  rad  prohibition  sbaH 
be  affixed  in  tbe  office  er  plaoe  appointed  lor  the  receiving  of 
deposits  ofany  savings  bank  in  snch  fbrm  as  the  said  commis- 
sioners or  their  proper  officer  shall  fW»m  time  to  time  direct  or 
require  cr  appvove;  aad  a  oopy  of  saeh  deelaratioB,  with 
notice  of  the  penalty  attaehed  thereto  (if  fides),  shall  also  be 
aaneaed  to  or  printed  at  the  beginning  of  tbe  deposit  book. 

^9.  TVastesf  not  to  receive  from  emjf  one  dtpoeUor  tetore  thaet 
£30  in  any  one  year^  nor  wmre  thin  £160  in  the  whole^^ 
When  dqtoeit  and  interut  amomU  to  £200,  safsres^  ia  eeam» 
Not  to  affect  deposiU  of  £200  on  the  28M  July,  1828,  Ihpe- 
eitors  not  prevented  from  becoming  new  depoeitbrs,"]  It  shall  not 
be  lawfvl  fbr  the  trustees  of  any  savings  bank  to  receive  firom 
aay  oae  present  or  future  depositor,  within  any  one  year  ending 
od  the  twentieth  day  of  Noi^ember  {whether  any  eum  or  sume 
of  nseney  had  been  pfeviously  withdrawn  or  not),  any  sum  or 
raais  exoeeding  in  tbe  whole  thirty  pounds,  exelush^  of  com- 
poaad  Intersst,  nor  to  receive  from  any  depoeitor  aoy  sum  or 
suaw  of  BMBey.  whatever  wtiish  ehall  make  the  sum  to  which 
saeh  depositor  ehall  be  entitled  exceed  the  sum  of  one  hundred 
and  iilty  pounds  in  the  whole,  exclusive  of  interest  as  aforesaid^ ' 
provided  always,  that  except  in  the  cases  hereinaflter  provided : 
wheacTer  tbe  sum  or  emas  standing  in  the  name  of  any  depo- 
sitor shall  amooat  In  the  whole  to  two  hunditd  pounds,  principal 
and  interest  included,  thenceforth  no  interest  shall  be  payable 
on  any  such  deposit  so  long  as  it  shall  continue  to  amount  to 
the  said  sum  of  two  hundred  pounds:  provided  also,  that 
dbthing  in  this  Act  oontained  shall  prevent  or  be  construed  to 
prevent  tbe  trustees  of  any  savings  bank  from  paying  interest 
to  ray  depositor  whose  deposit  on  the  twenty-eighth  day  of  July* 
one  thousand  eight  hundred  and  tventy-eigbt,  amounted  to 
and  has  since  cooilaaad  to  amount  io  or  exceed  tbe  fum  of 
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two  hundred  pounds;  nor  to  prevent  any  depositor,  having 
closed  his  or  her  Mccountin  anr  savings  bank,  from  making  a 
deposit  in  the  same  or  any  other  savings  bank,  not  exceeding 
the  limit  allowed  to  be  received  in  anj  one*  year  from  any 
pew  depositor. 

40.  Hnrn  depotUorg  may  transfer  tkeir  depoMit$  to  any  other 
iavingt  bank.']  If  any  depositor  in  any  savings  bank  shall 
desire  to  transfer  the  amount  of  his  deposit  to  any  other  savings 
bank,  he  shall,  upon  application  at  the  saviugd  bank  in  which 
his  account  shall  be  open,  be  furnished  with  a  certificate 
stating  the  whole  amount  which  may  be  due  to  him,  with  in- 
terest, and  thereupon  bis  account  at  snch  savings  bunk  shall 
be  chMed,  and  upon  delivery  r>f  such  certificate  to  the  trustees 
6r  managers  of  the  savings  bank  to  which  it  ts  proposed  by  the 
depositor  to  transfer  such  deposit,  they  shall  forthwith,  upon 
■uoh  depositor's  signing  such  declarMtion  as  is  required  in  the 
ease  of  a  new  depositor,  open  an  account  for  the  amount  stated 
in  such  certificate  for  snch  depositor,  and  the  amount  sUted  in 
auch  certificate  ihall,  upon  such  certificate  being  forwarded  to 
the  Commissioners  for  the  Reduction  of  the  National  Debt,  be 
transferred  in  the  books  of  the  said  commissioners  from  their 
account  with  the  trustees  of  tlie  savings  bank  issuing  such  cer- 
tificate to  the  credit  of  the  aaid  commissioners'  account  wHh 
the  trutteea  of  the  savings  bank  receiving  such  certificate;  and 
every  such  certificate  fc^  transrer  for  the  purpose  aft>resaid 
shall  be  in  such  form  ai  ia  set  forth  in  the  schedule  hereunto 
aimexed  marked  B. 

.  41,  Dtpoeitmr  dying  leaving  amy  amm  exceeding  £50,  ike 
eame  nM  to  be  paid  wUU  ajter  admimieiraHon.—Iio  duty  to 
he  paid  on  probate  wkeu  tkt  eetate  ie  under  £50. — Ctrtijeate 
qfamomiU  and  vahe  of  depoeitor'e  intereai  to  be  produced  on 
cfaiming  probate,  jfe.]  In  case  any  depositor  in  the  fhnds  of 
any  savings  bank  taking  the  benefit  of  this  Act  shall  die 
leaving  any  sum  or  sums  of  money  in  the  said  funds,  or  any 
dividends  or  interest  due  thereon,  belonging  to  him  or  her  at 
the  tinte  of  his  or  her  death,  exceeding  in  the  whole  the  sun 
of  fiity  pounds,  the  same  ahall  not  be  paid  to  any  person  or 
persons  aa  representative  or  represeaiatives  of  snch  depositor 
but  upen  the  probate  of  the  will  of  the  deceased  draositor,  or 
letters  of  administration  of  his  or  her  estate  and  rff«cte:  pro- 
tided  always,  that  where  the  whole  estate  or  effects  of  any 
such  deceased  depositor,  for  or  in  respect  of  which  any  probate 
or  letters  of  administration  respectively  shull  be  granted,  ahall 
not  exceed  the  value  of  fifty  pounds,  no  stamp  duty  shall  be 
chargeable  thereon,  nor  upon  any  legacy  or  residue  or  part 
thereof  bequeathed,  nor  upon  any  dxare  or  part  of  the  estate 
or  efieote  to  be  paid  or  distributed  by  or  under  auch  probata  or 
letters  of  administration:  provided  also,  that  in  every  such 
case  the  person  or  persons  claiming  such  probate  or  letters  of 
administration  free  from  stamp  duty  under  this  Act  shall,  in 
such  case,  exhibit  to  the  court  or  person  having  authority  to 
grant  the  proUae  or  letters  of  administration  a  certificate  of 
tlie  amount  of  the  principal  money  and  iutersst  which  the  de- 
ceased depositor  had  in  the  funds  of  the  said  savings  bank, 
which  certificate  shall  be  granted  in  snch  form  and  manner  ns 
shall  have  been  settled  by  the  rules  or  regulations  of  the 
savings  hanks  respectively,  and  ahall  be  signed  or  testified  by 
such.persoo  or  persons  as  lOiall  be  directed  therein,  and  every 
such  certificate  shall  be  taken  and  received  by  the  court  or 
person  having  authority  to  grant  auch  probate  or  letters  of  ad- 
mtnistratioii  as  evidence  of  the  amount  of  the  deposit  and 
interest  of  the  deceased  depositor  in  the  funds  of  the  said  sav^ 
ings  b4nk« 

43.  Adniniatration  bondt,  fee.,  for  effects  under  £50  ea^ 
empted  from Mtamp  duly,]  In  all  eases  where  the  whole  estate 
and  effects  of  any  deceat«'l  depositor,  for  or  in  respect  of  which 
letters  of  administration  slmll  l»e  granted,  shall  not  exceed 
the  value  of  fifty  pounds  sterling,  uo  stamp  duty  shall  be 
chargeable  upou  the  bond  required  te  be  given  by  the  adminls. 
trator  for  the  due  administration  of  the  efieouof.  such  deoeaaed 
depOHttor,  nor  upon  any  affidavit  or  document  leading  to  or 
connected  with  such  admibiatration,  but  every  such  bond  and 
affidavit  shall  be  exempted  from  stamp  duty  in  like  manner 
and  under  the  like  regulations  as  are  provided  in  and  by  this 
Act  with  respect  to  aooh  letters  of  adminiatration. 

'  4a.  Wken  depoeite  and  inUreet  do  not  exceed  £50,  extrusive 
of^HtereHt  ifwitt,  f^.  not  proved  witkin  a  moalA,  wumey  may  be 
paid  ta  widow  or  to  party  entitled  to  effecU  of  dtceae^]  In 
case  any  depositor  in  any  such  savings  ban\  shall  die  leaving 
any  sum  of  money  in  the  said  savings  bank  belonging  to  him 
or  her  at  the  time  of  his  or  her  deaths  not  exceeding  in  the 
i^hvle  the  sum  of  fifty  pounds,  exclusive  of  interest,  and  pro- 


bate of  the  will  of  the  deceased  depositor,  or  letters  of  adminia- 
tration  of  his  or  her  estate  and  effecta,  is  not  produced  to  (be 
trustees  and  managers  of  the  said  savings  bank,  or  if  notioe  in 
writing  of  the  existence  of  a  will  and  intentioa  to  prove  the 
same  or  to  take  out  lettera  of  administration  ia  not  giv«&  to 
the  said  trustees. and  managers  within  the  period  of  one  aoath 
from  the  death  of  the  said  depositor,  and  in  the  lattor  ease 
unless  such  will  is  proved  or  letters  of  administrmtioo  ftakea 
out  within  the  period  of  two  months  from  the  death  of  the 
said  depositor,  it  shall  he  lawful  for  the  said  tmateea  and  ma- 
nagers of  any  savings  bank  to  pay  and  divide  the  aaaie  to  or 
amongst  any  person  or  persons  who  shall  appear  to  sn^ditmatess 
and  managers  to  be  the  widow  or  entitled  to  the  effecta  ofaaeh 
deceased  depositor,  according  to  the  Statute  of  Distribotioii%or 
according  to  the  rules  of  the  said  savings  bank. 


44.  VeymaU  to  pereone  appearing  ie  betke  next  of  km  de- 
clared vaUd^-^Semedy  for  next  tfkm,']  The  payment  of  any 
such  sum  of  money  shall  be  valid  and  effectual  with  raapeet  to 
any  demand  of  any  other  person  or  persons  as  next  of  kin  of 
such  deceased  depositor,  or  as  the  lawful  reprceentsrive  or 
representatives  of  such  depositor,  against  the  fhnda  of  each 
aavings  bank,  or  against  the  trustees  and  saanagera  thereof; 
but,  nevertheless,  such  next  of  kin  or  representotivee  shall  have 
remedy  for  recovery  of  such  money  so  paid  as  afbtosaid  against 
the  person  or  persons  who  shall  have  received  the 


45.  Paymente  under  vrcbatee  %f  miH  jpr.  appearing  ie 
he  in  force  ekall  be  oaliaJ]  Payment  of  any  moony  by  any 
such  savings  bank  as  aforaaid  to  any  person  or  persons  hav- 
ing had  granted  to  him  any  letters  of  administration  to  the 
sffects  of  a  depositor,  or  probate  of  his  will,  or  testamentary 
disposition  granted  by  any  Ecdesiaatioal  Court,  and  appearing 
to  be  in  fbroe,  shall  be  valid  and  effectual  with  lespeet  to  any 
demand  of  any  other  person  or  persona  as  the  lawfU  repr»> 
sentative  or  representotivee  of  such  depositor  against  tke  funds 
of  snch  savings  bank,  or  against  the  trustees  and  managers 
thereof;  but  ueverthelees,  such  lawful  representative  er  repre- 
sentatives shall  have  remedy  for  such  money  90  paid  as  aforesaid 
against  the  person  or  persons  who  shall  have  received  the 


46.  Payment  on  deatk  of  depoeiior  being  illegitimate  and 
inieetateJ]  If  any  depositor  in  any  such  savings  bank,  bmng 
illegitioMte,  shiUI  die  inteetate,  leaving  any  person  or  persons 
who  but  for  the  illegitimacy  of  such  depositor  would  be  entitled 
to  the  money  due  to  such  deceased  depositor,  it  shall  be  lawful 
for  the  trustees  and  managers  of  such  savings  bank,  with  the 
authority  in  writing  of  the  barrister  appointed  to  eertify  the 
rules  of  savings  banks,  to  pay  the  money  due  to  snch  deosaacd 
depositor  to  any  one  or  mor<«  of  snch  perions  as  in  their  opinion 
would  have  been  entitled  to  the  same  according  to  the  Statute  of 
Distributions  if  the  said  depositor  had  been  legitimate;  or  if 
there  be  uo  such  persons,  then  that  it  shall  ^  lawful  for  the 
said  trustees  or  managers,  with  the  authoritv  in  writing  of  the 
said  barrister,  to  pay  the  amount  due  to  such  deceased  deposi- 
tor to  such  pers«>n  ur  persons*  as  ahall  be  approved  by  tlie 
Commissioners  of  her  Miyesty's  Treasury,  such  approval  to  be 
signified  to  the  trustees  and  managers  of  the  savings  bank  by 
the  Commissioners  for  the  Reduction  of  the  National  Debt. 

47.  Adaptationof  tkeproeieione  of  tkie  Ad  to  the  hm  of 
SootkuuL]  Where  thb  Act  provides  for  paymeota  made  or  to 
be  made  to  any  of  the  relatione  of  any  deceased  intestate  de- 
positor aeoording  to  the  Statoto  of  Diatributioos,  the  provisieos 
theieof  shall  be  held  in  Scotland  to  apply  to  paymento  made 
or  to  be  made  to  persons  appearing  to  be  next  of  kin  aeoording 
to  the  law  of  Scotland ;  and  where  this  Act  refers  to  probate 
of  the  will  of  the  deceased  or  letters  of  administration  of  his  or 
her  estate  and  effects,  the  said  provbionS  sIimII  in  Sffotland  be 
held  to  apply  to  confirmation  by  the  law  of  Scotland. 

48.  Settlement  of  dieputee,]  If  any  dispute  shall  arise  between 
the  trustees  and  managers  of  any  savings  bank  and  any  indi- 
ridual  depositor  therein,  or  any  executor,  administrator,  next  of 
kin,  or  creditor  or  assignee  of  any  depositor  who  may  heoome 
bankrupt  or  insolvent,  or  any  person  olairoing  to  he  such 
executor,  administrator,  next  of  kiu,  creditor,  or  assignee,  or  to 
be  entitled  to  any  money  deposited  in  such  savings  bank,  then 
and  in  every  such  case  the  matter  iu  dispute  shall  be  reibrred 
in  writing  to  the  barrister-at-law  appointed  under  the  said 
hereby  repealed  Acte  or  this  Act,  who  shall  have  power  to 
proceed  ejr  parte  on  notice  iu  writing  to  the  said  trustees  or 
managers  Im  or  sent  Uinmgb  the  post-office  by  the  said  bnrria- 
ter  to  the  office  of  the  said  savings  bank,  and  whatever  award, 
order,  or  determinatiou  shall  be  made  by  the  said  barrislsr 
shall  be  binding  and  conclusive  ou  all  partiea,  and  shall  ^ 
final  to  all  intents  and  pur|H)ocs,  without  any  appeaL 
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49.  On  r^erause^  barrister  maw  itup^  books  and  admims' 
oaih  to  foUnsstes,'}  On  aaj  such  referenoe  it  thall  be  Uwful 

for  the  said  barrister,  and  lie  is  hereby  authorised,  to  inspect 
mby  book  or  books  belonging  to  the  said  savings  bank  roUting 
"to  the  matter  in  dispute,  and  to  administer  an  oath  to  anj 
'vritoese  appearing  before  him,  or  to  take  the  affirmation  in 
cases  where  affirmation  is  allowed  by  law  instead  of  oath;  and 
ir  a  poo  such  oath  or  affirmation  any  person  maldng  the  same 
i^all  wilfully  and  cormptly  give  any  fiilse  evidence,  every 
peraoa  so  offending  shall  be  deemed  and  taken  to  be  gnilty  of 
peijary,  and  shall  be  proseented  and  punished  aoooidingly. 

50.  Powers  qfatiorn^  ghea  bjf  trmstsss  or  depositors,  and 
sftkar  dofiumeitts,  moi  UaSble  to  stamp  cfit^t.]  No  power,  wanrant, 
or  UUeac  of  attorney  granted  to  or  to  be  granted  by  any  persoQ 
or  persoos,  or  trostee  or  tmstees  of  any  savings  bank  aa  afore- 
Mud,  nor  any  power,  warrant,  or  letter  of  attorney  given  by 
mcgr  depositor  or  depositors  in  the  funds  of  any  snob  savings 
iMuik  to  any  other  person  or  persons  aothorising  him,  her,  or 
tlMm  to  make  any  deposit  or  deposits  of  any  sum  or  soms  of 
SDooey  in  the  said  Amds  on  behalf  of  the  saU  depositor  or  de- 
positors, or  to  sign  any  doeament  or  instrnment  reqni|red  by 
the  rtiles'or  regblations  of  such  savings  bank  to  be  signed  on 
making  sneh  deposits,  or  to  receive  back  any  sum  or  snms  of 
money  deposited  in  tl^e  said  fimds,  or  the  dlividends  or  interest 
suriaing  therefrom,  nor  any  reoeipt  nor  any  entry  in  any  book 
oT  receipt  for  mon^  deposited  in  the  funds  of  any  snch  savings 
hank,  nor  for  any  money  received  by  any  depositor,  bis  or  her 
executors   or  administrators,  assigns,  or  attomies,  from  the 
Ibnds  of  such  savings  bank,  nor  any  draft  or  order,  nor  any 
sippointment  of  any  agent  or  agents,  nor  any  certificate  or  other 
instrument  for  tlie  revocation  of  any  such  appointment,  nor  any 
■nrety-bond,  nor  anv  submission  to,  or  award,  order,  or  deter- 
mina]^oo  of  the  saia  barrister,  nor  any  other  instrument  or 
document  whatever  required  or  authorised  to  be  given,  issued, 
dgned,  made,  or  produced  in  pursuance  of  this  Act,  shall  be 
subject  or  liable  to  or  chargea  with  any  stamp  duty  or  duties 
whatsoever. 


.  61.  Appoimtwrnrnt  of  auditors  in  /refaad]  The  trustees  of  each 
savings  bank  in  Ir^and  shall,  as  soon  as  conveniently  mi^  be 
^[tet  the  passing  of  this  Act,  and  from  time  to  time  in  case^ 
a  vacancy,  appoint  an  auditor  or  auditors  to  audit  the  accounts 
of  the  said  savings  biink,  as  well  as  to  examine  and  inspect  the 
books  of  the  several  depositors;  and  the  said  tmstees  shall,  im^ 
mediately  after  such  appointment,  transmit  the  signature,  name, 
and  address  of  the  said  auditor  or  auditors  to  the  Commissioners 
fbr  the  Reduction  of  the  National  Debt;  and  the  trustees  of 
•very  such  savings  bank  in  Ireland  shall  cause  the  annual  and 
other  statements  required  to  be  transmitted  under  this  Act  to 
be  certified  and  verified  by  the  auditor  or  auditors  appointed  by 
the  said  trustees,  in  addition  to  the  attestation  by  tmstees  and 
managers,  as  also  required  by  this  Act,  and  shall  also  cause  a 
certificate  from  the  said  auditor  or  auditors,  as  to  the  result  of 
his  or  their  examination  of  such  of  the  depositors*  books  as  may 
have  been  produced  to  him  or  them  for  examination,  to  be  trans- 
mitted with  the  snid  annual  statement  to  the  said  commission  • 
ers:  provided  always,  tliat  it  shall  be  lawful  for  the  trustees  of 
any  such  savings  bank  in  Ireland  to  agree  with  the  trustees  of 
any  other  such  savings  bank  or  banks  in  Ireland  as  to  the  ap- 
pointment of  a  common  auditor  or  auditors;  and  the  auditor  or 
auditors  so  appointed  for  all  the  said  bauks  shall  be  deemed 
and  taken,  as  soon  as  tlie  signature,  name,  and  address  shall 
have  been  transmitted  by  each  such  bank  to  the  said  commis- 

sionersy  to  be  the  auditor  or  auditors  of  each  such  bank. 

• 

5i  DtposHor^s  book  in  Ireland  to  contain  copy  of  rules, — 
JhtpOeaie  copy  to  be  emhihited  in  the  office  ]  Every  depositor  in 
every  savings  bank  in  Ireland  on  his  first  deposit  shall  be  fur- 
nished with  a  deponit  book,  in  which  shall  be  printed  at  length 
acopy  of  thecerti^d  mlesof  the  savings  bank  in  whfeh  he 
shall  make  snob  deposit;  and  a  duplicate  copy  of  the  certified 
rules,  and  of  every  alteration  and  amendment  thereof,  and  a 
duplicate  copy  of  every  annual  statement  or  account  required 
by  and  furnished  to  the  said  commissioners,  signed  by  two 
tmstees  or  managers  of  any  snch  savings  bank,  shall  be  from 
time  to  time  exhibited  In  the  office  of  snch  savings  bank,  and 
shall  be  open  to  the  inspection  of  every  depositor  or  person  in- 
tending to  besueh; 

53.  JRa/es  «a  Ireland  to  provide  for  production  and  inspee- 
tionef  booksJ]  The  rules  of  every  savings  bank  in  Ireland  shall 
specif  a  number  of  days,  not  less  than  two  in  every  year, 
ending  on  the  twentieth  of  November,  in  which  the  book  of 
each  depositor  shall  be  produced  at  the  office  of  the  said  savings 
bank,  Sxr  the  purpose  of  being  inspected,  examined,  and  verified 


with  the  books  of  the  savings  bank  by  tha  auditor  or  aodi- 
tors. 

54.  Commitsioners  may  close  aceounte  with  savings  banks' 
in  Ireland  in  eert^.  eases,  and  reopen  them  if  they  think  JU^i 
If  it  shall  appear  to  the  satisfaction  of  the  said  commissioners 
diat  the  danses  of  this  Act,  or  the  orders,  directions,  and  rega" 
lations  of  the  said  commisdoners  signified  by  the  Comptroller 
Cieneral  to  the  trustees  of  any  savings  bank  in  Ireland,  have 
not  been  complied  with  by  &e  trustees  or  managers  of  any' 
savings  biink  m  Ireland,  u  shall  and  may  be  lawfol  for  the' 
said  conmilssioners,  if  they  shall  so  think  fit.  to  close  die  ac- 
count of  the  said  savings  bank  and  to  disoontinue  the  keeping 
any  further  account  with  the  trustees  thereof,  and  to  direct 
that  no  further  sum  shall  be  received  at  the  Bank  of  IrcJand 
from  the  trustees  of  such  savings  bank  to  the  acoount  of  tho 
oommissiooers  until  such  time  as  such  commissioners  shall . 
think  proper:  protided  always,  that  the  said  oonmiissiooers 
may  reopen  and  allow  the  growing  interest  of  such  accounts 
during  (he  time  of  snch  discontinuance,  and  authorise  the  re* 
ceipt  of  OBon^  at  the  Bank  of  Ireland,  whenever  the  said  oom- 
missioners  shall  think  fit  so  to  do,  upon  snch  tmstees  complying 
with  the  dikvotions  of  such  commissioners;  and  the  said  com- 
missioners shall  forthwith  publish  a  notification  of  snch  ac-' 
count  bring  closed,  or  of  the  same  being* reopened,  in  the 
DubBn  Oaaette,  and  also  In  some  newspaper  published  in  the 
oounty  in  which  the  said  savin|;s  bank  shall  be  establbhed. 

65.  TVacsicet  o/samnge  banks  shall  make  np  annmaUy  at- 
counts  of  their  progress,  ke^  and  transmit  the  same  to  the 
ComeUssionersfor  Redne^on  of  the  National  DtbL^lftrueUee 
nsg/Uei  t»  transmit  sueh  acoounte,  or  to  obey  any  orders  gieen 
pureuant  to  this  Aet,ooeunissioners  wu^  dose  their  accounts,  4ic.] 
f'or  the  more  effectually  ascertaining  horn  time  to  time  the 
actual  and  progressive  state  of  the  several  savings  bauks  en- 
rolled under  the  provisions  of  this  Act,  the  tmstees  and  managers 
of  every  snch  savings  bank  shall  annually  cause  a  general  state- 
ment of  the  funds  of  such  savings  bank  invested  in  the  Bank  of 
England  or  the  Bank  of  Ireland  in  the  names  of  the  Commis- ' 
sioners  for  the  Reduction  of  the  National  Debt  to  be  prepared 
up  to  the  twentieth  day  of  November  in  each  year,  showing 
the  balance  or  principal  sum  due  to  all  the  depositors  collec- 
tively in  such  savings  bank,  and  a  statement  of  the  expenses ' 
incurred,  and  stating  in  whose  hands  such  bHlanse  Shall  then 
be  remaining;  and  every  such  annual  statement  shall  be  at- 
tested by  two  managers  or  two  trustees,  or  by  one  manager 
and  one  trustee,  of  snob  savings  bank,  and  every  such  annual 
statement  shall  be  countersigned  by  the  secretary  or  actuary 
of  such  savings  bank,  and  all  such  annual  statements  'shall  be 
transmitted  to  the  office  of  the  said  Commissioners  for  the 
Reduction  of  the  National  Debt  in  London  or  Dublin  (as  the 
case  may  be)  within  nine  weeks  after  the  twentieth  day  of 
November  in  each  year;  and  in  case  the  tmstees  of  any  such 
savings  bank  shall  neglect  or  refuse  to  make  out  and  transmit  such 
accounts  as  aforesaid,  or  in  case  any  such  tmstees  shall  at  any 
time  neglect  or  refuse  to  obey  any  orders  or  directions  g^ven  by 
the  said  commissioners  or  through  their  officer,  pursuant  to  the 
directions  of  this  Act,  it  shall  be  lawful  fur  the  said  commis- 
sioners to  close  the  account  of  the  trustees  of  such  savinga 
bank,  and  to  discontinue  the  keeping  any  fhrtber  account  with 
the  trustees  of  such  savings  bank,  and  to  direct  that  no  further 
sum  shall  be  received  at  the  Bank  of  England  or  at  the  Bank 
of  Ireland  from  the  tmstees  of  such  savings  bank  to  the  account 
of  the  said  oommissiouers  until  such  time  as  such  commission- 
ers shall  think  fit:  provided  always,  that  it  may  be  lawful  for 
the  said  commissioners  to  rs-open  such  account,  and  to  allow 
the  growing  interest  of  such  acoount  during  the  time  of  such 
discontinuance,  and  to  authorise  the  receipt  of  money  at 
the  Banks  of  England  or  Ireland,  whenever  such  commis- 
sioners shall  think  fit  to  do  so,  upon  such  trustees  complying 
with  the  directions  of  such  commissioners  or  their  officer. 

56.  J[f  annual  returns  are  not  made,  name  of  sowings  banke 
neglecting  to  be  pubUehed  in  Gazette,  ffc,^  If  the  annual  state- 
ments directed  by  thb  Act  to  be  prepared  and  trmnsmiited 
by  the  trustees  of  a  savings  bank  shall  not  be  prepared  and 
transmittrd  to  the  Commissioners  for  the  Reduction  of  the 
National  Debt  within  the  time  lunited  by  this  Act,  it  shall  be 
lawful  for  the  said  eommissioners,  or  for  the  Comptrdisr 
General  or  Assistant  Comptroller  acting  nnder  the  said  com- 
missioners, and  they  and  he  sre  and  is  hereby  severally  required 
forthwith  to  publish  in  the  London  Qnxette,  and  also  in  any 
newspapers  pttblisbed  in  the  county  in  wliioh  the  savings  bank 
is  established,  the  name  of  every  such  savings  bank  so  neglect* 
ing  or  making  default  in  transmitting  such  annual  stateroant 
as  aforesaid,  Ui  such  form  and  words,  for  the  information  of  the 
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QvpoBitofi|HMLiniaflr  moh  TJginsliraiiti  tt  nn  wSA  dCNttinu* 
aioners  or  the  n|d  Comptroller  Qonenil  or  Ajri<tii>il  Coiii\p- 
tfollor  tluAl  ft^onl  fiitio  to  iinn  tliiidc  #t» 

57.  StaUm^  9f  €xpm9iu  man  he  rtmdnd/rom  inmkm^ 
mamoftn.'}  It  Ibafi  ^  Uwfol  for  the  CooviUMioiMari  fat  t|>e 
Bedaction  of  (he  NatioDal  Deb^  or  the  CootptrpUer  QeoeaU  or 
Awiatent  Comptroller  acting  under  the  fleld  commiaelottwi,  if 
tliegr  or  1^  Bheil  thioJL  fit,  to  require  from  time  to  time  of  and 
from  she  tmetees  aoa  managers  of  «n^  aavinga  hank  a  detailed 
statement  of  ell  the  ^Tyeoaes  ^i^iateTer  inowred  bj  the  said 
trustees  «nd  mani^era  m  the  wanagftment  jpr  oibsrwiM  iof  the 
said  savings  bank. 

68.  Whm  mmt^  it4m4k$  hmuk  of  a  inrmmmwt^  |«.  lUif  eer- 
^KfoalU't»  mt¥mpmmi  tk$  iiatswisaf.]  Whenever  it  shall  i^pear 
in  aaf  annual  eteitement  that  any  sum  •of  monef  of  or  Mougtag 
to  u  eavings  hank  ie  id  ibe  hands  of  anj  treasurer  <ft  other 
person,  the  eaid  annual  etatement  Aali  bt  aoeompaitied  with 
a  oeitiftcate,  signed  by  such  treasurer  or  other  person,  lliat 
the  sum  of  men^  therein  mentioned  ts  in  his  poiseseJen. 

59.  A  duplicate  ofguck  accowU  ehtU  he  afi^td  tu  the  qfice 
^tke  eojtimae  haek,]  The  trustees  and  nunagers  of  vtexj  soeh 
aavinp  bank  shall  .oauie  a  duplicate  of  every  snob  annual  state- 
ment, accompanied  bv  a  list  of  the  trustees  and  managers  of 
such  institution  for  toe  time  betng,  attested  and  countersigned 
ms  aforesaid,  to  be  publicly  affixed  and  exhibited  in  some  con- 
spicuous part  of  the  oAee  or  plaoo  wlieee  the  deposits  of  sveb 
sufH ngs  bank  are  usually  received,  ler  the  informatloa  of  all 
parties  making  deposits  therein;  and  every  such  duplioateakaU 
ftom  tkse  to  time  remain  ee  affixed  and  eidiibiled  uuttt  the 
sMuing  annual  statement  slwli  In  like  usanner  be  affined  and 
enbibited  as  aforesaid;  and  every  depositor  shidl  he  entitled  to 
receive  foom  the  eaid  savmgs  bank  a  printed  oopiy  af  anoh 
amual  statement  on  payment  of  one  penny. 

60,  What  accounts  $haH  he  made  bg  the  National  Debt 
ComwMsionere  to  the  CommiMsionerM  of  her  Maieet^t  TVeaiacry, 
and  laid  before  Parliumeni.']  From  and  after  toe  passing  of  this 
Act,  the  Commissioners  for  the  Reduction  of  the  National  Debt 
etiall,  at  the  cloie  of  every  year  ending  on  the  twentieth  day 
oT  November,  make  to  the  Commissioners  of  her  Miyesty's 
Treasury  the  following  accounts:  first,  of  the  gross  amount  of 
all    sums   received    and    credited,   including    interest,    and 
ot  all  sums  paid,  including  interest,  from    the   sixth  day 
of   August  in  the  year  of  our  Loid   one  Uionsand  eight 
hundred  and  seventeen,  up  to  such  twentieth  dty  of  Novem^r, 
l*y  the  said  commissioners,  on  account  of  the  trustees  of  the 
several  savings  banks  in  Great  Britain  and  Ireland,  and  also 
on  account  S  any  friendly  societies  in  Great  Britain  respec- 
tively, and  of  the  groas  amount  of  all  sums,  stock,  funds, 
annuities,  and  exchequer  bills,  and  other  securitiea  itanding  in 
the  names  of  such  commissioners  on  the  twentieth  day  of  No- 
veiiiber  on  account  of  any  such   savings  banks   or  friendly 
societies  respectively,  and  the  suras  paid  for  the  purchase  of 
such  stocks,  funds,  exchequer  bills,  or  other  securities,  and 
the  gross  amount  of  the  interest  or  dividends  received  thereon 
by  the  said  commissioners,  and  the  gross  amount  of  the  in- 
terest paid  by  such  commissioners  up  to  such  twentieth  day 
of  November  on  all  receipts  issued  to  the  trustees  of  such  savings 
banks  or  friendly  societies  in  Great  Britain  and  Ireland  respec- 
tively;  and  also  an  account  of  all  expenses  incurred  by  the  said 
commissioners  for  salaries  of  clerks  or  other  incidental  charges 
during  the  preceding  year;  secondly,  an  account  of  the  whole 
of  the  several  transactions  set  forth  in  detail  which  shall  have 
taken  place  during  the  course  of  the  previous  year  in  Uie  in- 
vestment of  all  moneys  coming  into  their  hands  for  savings 
banks  and  friendly  societies,  and  of  the  variations,  if  a^y,  whbh 
have  taken  place  during  such  year  in  the  securities  held  by 
the  said  commissioners  for  those  institutions;  and,  thirdly,  an 
account,  showing  the  aggregate  amount  of  the  liabilities  of  the 
Qbvemmant  to  the  trustees  of  aafriRgs  banks  and  Graendly 
sooielies  respectively^  and  the  nature,  amount,  and  value  of  the 
aeeurities  (taken  at  the  pnoa  of  the  da^)-  held  by  the  aaid 
oeaMussienera  to  meet  the  same,  ttadag  the  amonnt  of  enrplns 
or  defldancy  fas  the  case  may  be)  thereon ;  distingutsbing  la 
each  of  soDh  aooounto  hertbv  required  to  bo  rendered  as  aforo» 
aaU  the  famda  of  savings  banks  frees  the  ftsnda  of  friendly 
sooietiea^  and  eopiee  of  all  sack  aooooato  shall  be  laid  before 
bothHonsesof  Failiament  net  kter  than  the  Afteenth  day 
of  Februaf«r,  if  Farlfawwnl  ahall  he  then  sitting;  and  if  not 
then  sitdng,  then  within  ten  days  after  the  naat  ra-astemhUng 
ofParUanaent. 

61.  A  dittlnct  account  to  he  ehown  in  ParBammfary  return 
tfeeparate  kftrpheJUndg  efeamnffa  hanhi  in  hands  of  commie- 
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einnereJl  In  every  such  account  so  to  be  made  to  th«  eomtnia- 
sioners  of  her  Migesty*s  Treasury  as  hersiahefore  b  prowMad, 
a  distinet  aooount  sbaSl  be  shown  of  the  aggregate  amoant  Of 
the  separate  surnlus  fonds  of  all  savings  banks,  made  up  to 
such  twentieth  day  of  November,  and  of  the  groee  nmoimt  of 
41  sums  tnmsfbrred  to  or  paid  Out  of  such  surplus  ffauad  in  tba 
oomrse  of  the  previoua  vear,  and  of  the  lidance  of  such 
tlien  remaining  in  the  hands  of  iSie  add  oommissioneri* 

62.  jSMms  hanke  ekdt  ceoyaO  talerait  on  HOA-  Met^f 
ioth  ffoeemie^t  haff'pmwk  or  jfitair^,']  For  the  pnipoaa  of  iua- 
deringthe  aooounta  of  toe  sjBveral  savings  banks  in  Qraat 
Drttaln  and  u^uand  tniiform  and  ooirespondent  li^ifli  tlsa  ao- 
oountO'Of  the  Commissioners  for  tiie  Reductfon  of  tiro  Ifintioiial 
Debt,  tlH  interest  payable  to  the  depositors  In  audi  aaviujgs 
banks  in  "Great  Britain  and  Ireland  shall,  from  and  aHar 
the  twei^eth  day  i>f  November  one  ^lousand  eight  bmidrad 
and  eijEtyllifae,  be  computed  half<yeai1y  to  iIm  tinMitiath  daf 
of  Ue^  and  the  twentieth  day  of  Novambor,  or  yaarly  to  ifat 
twentieHi  dav  of  November  in  eaeh  year,  at  the  oaoe  magr  te, 
and  to  no  otmr  periods. 

j^  Commiesianereforthelteduetiano/thelfa^omai  2>eU 
UMy  hecp  a  hakmee  in  the  Bank  <f  Ireland  far  dtajts  which 
mojf  be  dramm  on  meC9uniqf  saving  hanks  thereA   It  ahall  ha 
Uwfnl  for  the  said  Commissioners  for  the  Beduction  of  tlia  Ka- 
tkmal  Debt,  if  th^  shall  ao  thhik  fit,  and  they  are  haiahr 
authorised  and  empowered,  to  pay  into  the  Bank  of  England 
from  time  to  time  any  tum  or  sums  of  money  to  ha  plaoad  to 
their  credit  in  account  with  the  Governor  and  Company  of  tha 
Bank  of  Ireland  on  account  of  the  fond  for  the  buiks  for  aaviaga» 
under  such  regulations  as  shall  be  agreed  upon  finom  time  to 
time  between  the  said  commissioners  and  the  said  Oovamor 
and  Company  of  the  Bank  of  Ireland,  and  all  suma  of  nson^ 
so  placed  to  the  said  oommissioners'  credit  as  afbrseald  ahall  he 
carried  t6  the  aoooont  of  the  said  oommissioners  1^  the  rashisrs 
of  the  said  Governor  and  Company  of  the  Bana  of  Irelandv 
standing  in  the  iMoks  of  the  said  bai^  under  the  title  of 
**  The  Funds  for  the  Banks  for  Savings,"  and  shall  be  anhjeet 
and  shaH  be  applied  to  theoeversl  purposes  hertlubefota  men- 
tioned, as  if  every  eneh  sum  and  sums  of  mon^  had  besn 
originally  paid  into  the  Btuik  of  Ireland  to  the  said  acooaat 
under  the  provisions  of  tilts  Act* 


^  64.  Iteceipte,  jiv^  ehaU  he  in  the  form  approved  ty  eomsiw- 
sionere,]  All  receipts,  orders,  certificates,  endorsements,  ac- 
counts, returns,  or  instruments,  or  other  matters  or  things 
whatsoever  which  shall  be  required  for  carrying  into  execution 
this  Act,  sht  ^  be  made  in  sucki  form  and  manner,  and  oontain- 
ing  such  particulars,  and  under  such  regulations  as  shall 
from  time  to  time  be  directed  or  required  or  approved  of  by  the 
said  commissioners  or  their  officer  or  officers. 

6&.  Indemniijf  to  aewMatstieuert  and  Btmhe^Eng^emd  and 
Irtkmd,']  ThU  AetehsUbeafuUandsufficientindeinaityaad 
disohaige  to  the  Commissionen  for  the  Bednotion  of  the  Xa- 
tional  Debt,  and  to  the  Governor  and  Oompany  of  the  Bank  of 
England  and  Bank  of  Ireland  rsspeetive^,  and  thslr  affiesn, 
for  all  things  to  be  done  or  required  or  permitled  to  be  done 
pursuant  to  this  Aet. 

66.  Power  to  commistioners  to  appoint  emd  empiogharristtr, 
clerks,  fee. — Power  to  TVeasary  to  pay  than  and  discharge  inci- 
dental expenses,'}  It  shidl  be  lawful  for  the  said  CommissiansfS 
for  die  Reduction  of  the  National  Delit  and  they  are  hsreby 
authorised  and  empowered  to  appoint  a  barrister  at-law,  attd 
employ  such  and  so  many  of  the  clerks  and  other  ofieers  as 
shidl  be  nacessary  for  carrying  into  aaeoation  the  purp^sss  of 
this  Act;  and  it  shall  be  lawful  for  the  Lord  High  Tieanaarer 
the  Commissioners  of  her  Msjesty*s  Treasury  of  tlie  Uoited 
^jngdom  of  Great  Britain  and  Ireland  for  the  time  bsiag^  and 
he  op  thay  iaor  are  hereby  auUkorised  and  empoifeivtd,tosstt]e 
and  appoint  ;8ach  allowances  aa  shall  be  proper  fortbesfrrieo^ 
pains,  and  labour  of  such  clerks  or  other  persona  to  be  sppoiatsd 
and  employed  by  the  said  eommiasioners  in  manner  and  for 
the  puiposes  aforeeaid.  and  out  of  the  luad  upon  iriiiob  the  ss- 
tabliahment  of  the  said  oommissioners  is  chaigyable  by  any 
Act  now  ia  force  to  pay  and  discharge  all  such  alloasaoep  and 
all  other  inddental  oluuges  which  shall  necessarily  attend  the 
execution  of  this  Act,  in  such  manner  as  to  them  ab#U  naia 
just  and  reasonable. 

B7.  Ad  to  extend  to  aR  savings  hanks  in  Great  Srimnmd 
liretatidJ}  TUs  Act  shall,  except  as  hereinafter  Is  exotptid, 
extend  to  all  savings  banks  established  or  hereafter  U>  bseitsb- 
lithed  in  Sbgland,  Scot^and,  or  Ireland,  and  Berwlek'al^oa- 
Tweed,  and  the  islands  oif  Guernsey,  Jeisey,  and  Iltt  of 
tfan. 


Caps.  88,  89.] 
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68.  Aoi  moi  io  afftoi  Po$i  Ofic$  ia9m§s  kmlw,  or  powert 
^  Cmmimomr^fM'  Midmium  of  National  Debt]  This  Act 
•ball  not  be  h«ld  to  rtpesl  any  of  the  now  txUting  ttatotes 
—iiitiag  to  Mfiags  banks,  in  so  far  as  relates  to  poAt  office 
«*9infs  banks  aetaUished  or  to  be  established  nader  the  twenty - 
ibarth  Yictoriat  chapter  fourteen,  nor  to  repeal  any  of  the 


powers  and  anthorities  now  vested  by  those  A<!ts  in  the  Coni- 
miasiooers  for  the  Redaction  of  the  National  Debt  in  regard  tt> 
the  oontrol,  management,  inyestment,  conTersion,  and  regula- 
tion of  the  funds  remitted  by  the  trustees  of  stfrings  banks  at 
by  the  tmstaes  of  Mendly  societiee  to  the  said  commisdonert. 


SCHEDULES. 

A. 

Acts  Jon>  Pasts  ov  Acts  itBrsALxo. 


9G«>.4,e.e9. 
•  WiU.  4,  a  li. 


Title. 


«  &  6  Wm.  4,  a.  57. 


7  &  a  Tm^.  0.  83. 


11  &  12  Vict  0. 133. 
17&18Ykt9.^. 


ft  S3  Tick  a.  63. 
&«4  ¥iti  0.137.1 


An  Aot  to  oonsolidate  ^nA  amend  the  Laws  relating  to 
SsTings  Banks. 

An  Aot  to  enable  Depositors  in  SaTings  Bankf  and 
others  to  purchase  GoTemment  Annuities  through 
the  Medium  of  SaTings  iBanks,  and  to  amend  an  Act 
of  the  Ninth  Tear  of  His  late  Miyesty  to  consolidate 
and  amend  the  Laws  relating  to  SaTings  Banks. 

An  Aot  to  extend  to  Scotland  certain  ProTisions  of  an 
Act  of  the  Ninth  Year  of  His  late  Mi^esty  to  con- 
solidate and  amend  the  Laws  relatiiu;  to  Savings 
Banks,  and  to  ocmsdlidate  and  amend  the  Laws  re- 
lating to  Savings  3«nks  in  Sootland. 

An  Act  to  amend  the  Lawa  lalating  to  SaTings  Banks, 
and  to  the  P.uroha89  of  GoTemment  Annuities 
through  the  Medium  of  SaTings  Banks. 

An  Act  to  amend  the  Laws  relating  to  SaTings  Banks 
in  Ireland. 

An  Act  to  continna  an  J^oi  o(  the  TfreUth  Yesr  of  Her 
present  Migesty  for  amending  the  Lawa  relal^ng  to 
SaTin^  Banks  in  Ireland,  and  to  fmthoriae  Friendly 
Sodeties  to  iuTest  the  whole  of  their  Fundp  in  SaTings 
Banks. 

An  Aot  to  enable  Charitable  and  ProTiden^  Societies 
and  Penny  SaTings  Banks  to  inTest  all  fbf^  Pro- 
ceeds in  SaTings  &nks. 

An  Act  to  make  further  ProTision  with  resect  to 
Moneys  receiTed  from  SaTings  Banks  and  Fnonw 
Sootetief. 


Extent  of  Repeal. 


The  whole. 

Sections  SI,  S3^  25,  93t  39*  SO,  31,  S3, 33, 34, 
and  35. 


Thairhola. 


The  whole. 

The  whole. 
SedkHil, 


TbewhoU. 
Thovh^ 


B. 


FoiM  9W  CMMXmOATM  VQE  TBAHmEE  tO  ASOtBaM 

Sativos  BA9K. 

To  be  issned  to  any  depositor  desiring  to  transfer  his  [er  her] 

deports  from  one  saTings  buk  to  another. 

SaTings  bank  at ,  in  the  county  of—. 

Whereas  — ,  of  — ,  a  depositor  in  the  aboTO-named 
saTings  bank,  is  desirous  of  dosing  his  [or  her]  account  with 
the  said  bank,  for  the  purpose  of  transferring  his  [or  her] 
deposita  to  the  saTings  bank  at  ■  ,  in  the  county  of  — ^-;  and 
to  enable  him  [or  her]  so  to  do,  the  said  depositor  has  applied 
for  a  certificate  of  the  whole  amount  due  to  him  [or  her],  pur- 
auant  to  the  Act  [rtferrimg  to  ihi»  Aet^ ;  we  hereby  certify  that 
the  snm  due  to  the  said  depositor  for  money  deposited  by  him 


L' 


or  her]  in  this  saTings  bank,  inclusiTe  of  all  interest  due  to 
m  [or  her]  to  this  date,  amounts  to  the  sum  of  [HaU  ih€ 
amtmiU  m  cordis],  of  which  the  sum  of  [stole  the  amount^  if 
anf,  in  wordi']  has  been  depoeited  since  the  twentieth  of  NoTem- 
her  last;  and  we  further  Certify  that  his  [or  her]  account  with 
this  saTings  bank  has  been  dosed  by  the  issue  of  this  certificate 

Witness  our  hapds  this day  of ,  18 — . 

Two  of  the  trustees  or  managers  [ap- 
pointed for  this  object  by  the  tnistees] 
the  abore-named  saTings  bttik. 


Examined 


(Two 
i  poh 
(  oft 


Actuary  or  Secretary  of  the  aboTCJiamad  saTings  hank. 


CAP.LXXXVra. 

An  Act  to  eoftble  Landed  Proprietors  to  oonstnict 
Works  for  the  Drainage  and  ImproTement  of  Lands 
in  Ireland.  [2%th  July,  1 863.  | 

CAP.  LXXXTX.  r  • 

An  Act  for  the  further  Amendneot  of  the  Law  relating 
po  tfhe  J^moval  of  Soqc  P^i^os,  NiiiL?«8  of  Ireland, 
from  England.  [28th  July,  1863. 

WHEBEAS  it  Is  expedient  that  the  Uw  for  the  remoTid 
of  poor  persons,  natiTos  of  Irdand,  from  England,  should  be 
amended:  be  it  therefore  enacted  l^'  the  QueeiTs  most  excellent 
M^«9ty,  by  and  with  the  adTloie  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows: 

1.  SommAtf  met.  4  o/  S4  ^  S5  Viot,  a  76,  a$am(kon9i9 
coaaQfoaccs  oiker  Ikam  im  toarramt,  repoaUtL]  That  so  much 
ef  the  foocth  clause  of  the  Aot  of  the  twenty-fourth  and  twenty- 
iith  years  of  the  xeign  of  her  Migesty,  chapter  soTonty-six,  as 
authorises  the  conTeyanoe  of .  any  poor  person  to  any  other 
plaoe  than  that  mentioned  in  the  warrant  of  remoTal,  shsll,  at 
the  expiration  of  one  aaonth  from  the  date  hereof,  be  repealed. 

4.  Sections  of  6  ^  9  VicLe.  117,  extended  to  Treland,'\  Sec- 
ion  three  of  the  Act  <^  the  eighth  tad  ninth  years  of  her 


MaieBtjf  chapter  one  hnndred  and  soTenteen,  shall  be  deemed 
to  haTe  applied  and  to  apply  to  Irdand  as  well  as  to  England. 

S.  Siot.  4  of  tke  earn  Act  repealed.']  Section  four  of  the 
same  Act  is  hereby  repealed. 

4.  Penaltjf  impoaed  updn  wilful  ieeertian  of  pauper  on  the 
foumejf^  Any  person  being  employed  In  the  execution  Of  *« 
warrant,  duly  issued  under  the  authority  of  the  said  Acts  or 
either  of  them,  who  shall  wiUhlly  desert  any  person  mentioned 
therein  before  he  or  she  shall  hate  been  couTeyed  to  &e  place 
of  destination,  shall  begu|lty  of  a  misdem6anor,,and.iipoa  coAr 
Tiction  thereof  shall  be  Eable  to  a  fine  not  exceeding  ten  pounds, 
and,  in  defiiult  of  payment,  to  imprisonment  for  a  term  not  ex- 
ceeding three  months. 

5.  Penal^  for  violating  section  6  ^  24  Jr  25  Fto<.  c  76.] 
Any  person  guilty  of  Tiolating  the  prOTision  contained  in  the 
sixth  section  of  the  Act  of  twenty-fourth  and  twen|y-fiflh 
Viotoria,  chapter  seTenty-six,  shall  be  liable  to  a  penalty  not 
exceeding  fiTO  pounds,  to  be  reooTered  Qn  a  summary  oonTic- 
tion  before  twojustices  or  a  police  or  stipendiary  magistrate,  and 
the  offence  shall  be  deemed  to  haTe  heea  committed  at  the  pox^ 
where  the  poor  person  shall  be  landed. 

6.  New  forme  of  noarranttupplied.]  Instead  of  the  forms  set 
forth  in  the  schedule  (C.)  annexed  to  the  said  Act  of  the 
eighth  and  ninth  Victoria,  chapter  one  hundred  and  seTentee^ 
the  forms  contained  in  the  schedule  hereunto  annexed,  or 
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tbe  like  effect,  shsll  be  euffioieot  in  reginrd  to  poor  persoDi 
remored  to  Ireland,  with  snch  changes  in  the  names  and  de- 
■criptioDa  of  persons  and  places  as  the  circumstances  of  the 
ease  may  render  necessary ;  and  except  where  this  Act  makes 
any  alteration,  it  shall  be  deemed  to  be  incorporated  with  Acts 
herein  referred  to. 

7.  IntHhUitm  of  prtliminarjf  ingmry  and  appeaf]  If  the 
board  of  gnanlians  of  any  union  in  Ireland  think  them>elTes 
•ggriered  by  the  removal  of  any  poor  person,  and  if  they  for- 
ward to  the  poor  law  commissioners  for  Ireland  a  statement  of 
the  gronndfl  for  concluding  that  saoh  poor  person  is  legnlly 
settled  in  any  parish  or  township  in  England,  or  was  nut  in 
law  liable  to  be  removed  to  Ireland,  and  if  such  board  of  guar- 
dians, or  any  person  on  their  behalf,  shall  agree  to  pay  all 
costs  which  may  t>e  incurred  in  any  necessary  preliminary 
inqnirr,  and  in  the  appeal  against  the  warrant  for  the  remoral 
of  such  poor  person,  such  commissioners,  if  satisfied  that  it 
will  be  expedient  to  do  so,  may  appoint  some  person  to  make 
a  preliminary  inquiry  into  the  circumstances  attending  such 
remoTal,  and  after  such  inquiry  may,  if  they  think  fit,  appeal 
on  behalf  of  the  guardians  so  aggrieved  to  the  court  of  quarter 
sessions  held  for  the  county  or  borough  within  which  the  parbh 
or  township  from  which  such  removal  was  made  is  situate,  at 
any  time  within  six  months  after  such  removal  was  com- 
pleted; and  such  commissioners  shall,  at  least  twenty-one 
days  before  the  holding  of  such  sessions,  send  by  post  to  the 
guardians  or  overseers  on  whose  application  such  warrant  was 
obtained,  notice  in  writing  purporting  to  be  signed   by  their 
secretary  or  chief  clerk  of  their  intention  to  appeal  against 
such  naTant,  containing  a  statement  in  writing  of  the  grounds 
of  such  appeal,  and  such  court  of  quarter  sessions  shall  hear 
and  determine  such  appeal ;  and  \i  the  warrant  of  removal  be 
reversed  or  declared  illegal  by  such  court,  the  guardians  or 
overseers  on  whose  application  the  SMme  was  obtained  shall 
pay  the  costs  and  expenses  incurred  by  or  on  account  of  such 
board  of  guardians,  both  for  the  preliminary  inquiry  and 
the  appeal,   and  for  the  maintenance  of  such  poor  person 
and  for  conveying  such  person  back  to  tbe  parish  or  township 
in  England  from  which  the  removal  was  made;  and  if  such 
guardians  or  overseers  neglect  or  refuse  to  pay  such  costs  and 
expenses  within  seven  days  after  demand  thereof,  the  guar- 
dians on  whose  behalf  such  appeal  was  made,  or  any  person  au- 
thorised by  them, -may  recover  the  same  as  a  debt  in  a  court 
of  law  in  England:  provided  always,  that  the  said  guardians 
or  overseers  may,  at  any  time  tSUr  such  notice  of  appeal,  send 
by  post  notice  in  writing  under  the  hands  ol  any  two  or  more 
of  them  to  the  said  commissioners  that  they  abandon  such 
warrant,  and  thereupon  such  warrant  shall  beofnoefieot;  and 
such  guardians  or  overseers  shall  pay  to  the  guardians  on  whose 
behalf  such  notice  of  appeal  was  given,  or  to  some  person  au- 
thorised by  them,  the  expenses  incurred  by  them  or  on  their 
account  br  reason  of  such  warrant,  and  of  the  preliminnrv  in- 
quiry, and  of  any  proceedings  c<^sequent  tliereon,  and  the 
actual  expenses  and  charges  of  maintaining  such  poor  person, 
snd  of  conveying  such  poor  person  back  to  such  parish  or  town- 
ship; and  if  they  do  not  pay  the  same  witliin  seven  days  after 
demand,  the  same  may  be  recovered  as  a  debt  in  a  court  of  law 
in  England :  provided  also,  that  if  on  the  hearing  of  the  ap- 
peal judgment  shall  be  given  against  the  appellants,  the  respon- 
dents shall  be  entitled  to  recover  the  costs  which  they  have 
incnrred  In  and  about  the  appeal  from  snch  appellants. 

CAP.  XC. 

An  Act  to  proyide  for  the  Registration  of  Marrii^;es  in 
Ireland.  [98th  July,  1863. 

CAP.  XCI. 

An  Act  to  extend  for  afbrtber  Period  tbe  Proyisions  of 
the  Union  Relief  Aid  Acts.  [28th  July,  1 863. 

WHEREAS  it  is  expedient  that  the  provisions  of  ^  Act 
of  the  last  session  of  Parliament,  intituled  *'  An  Act  to  enable 
Boerds  of  Guardians  of  certain  Unions  to  obtain  Temporary 
Aid  to  meet  the  extraordinary  Demunds  for  relief  therein, 
and  of  the  Act  of  the  present  session  whereby  such  provisions 
were  extended  for  a  further  period,  should  be  again  extended 
for  a  limited  period ;  be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parlinment  assembled,  and  by  the  authority  of  the 
same,  as  follows: 

I.  PtotfUionsof  rf cited  Acts  furtfter  extended.l  That  the 
Tuv  siuna  of  the  said  Acts  shall  be  Duther  ext<:udtKl  and  apply 


to  tbe  expeaditmre  for  the  quarters  of  the  year  which  shall  9a»d 
respectively  at  Miehaelmaa-day  and  Cbristmaa-Hlay  in  tbia  y««r, 
except  that  instead  of  **  five  ahillinga  "  in  the  fourth  sectioii  of 
the  aaid  Act  of  the  last  session,  the  words  **six  ahiUings  mod 
sixpenoe  **  shall  be  aubstitatad  with  reforenoe  to  such  expendi- 
ture. 

2.  Jtmting  order$  of  Poor  Law  Board  Ihrnfod."]  The  power  of 
the  Poor  Law  Board  to  issue  any  order  under  this  Act  shall 
tannine  on  the  first  dfiy  of  April  next. 


3.  Power  to  Public   Workt  Loam   Commu$ioner$  to 
odv^netM  not  exeeediig  £200,000  to  gnardiams  tmdtr  tUs  Act  ] 
The  guardians  of  an/r  union  or  parish  within  the  openitioe  of 
this  Act  may,  with  the  consent  of  the  Poor  Law  Board*  *PP^ 
to  the  Public  Works  Loan  Commissioners  for  an  advance  o€ 
any  sura  which  such  guardians  shall  be  entitled  to  boitow 
under  ths  authority  of  this  Act;  and  the  said  oommiaaioiiera 
may,  out  of  the  money  for  the  time  being  at  their  diaposal* 
make  snch  advance  upon  the  security  of  the  rates  for  tho  relief 
of  the  poor  in  snch  union  or  parish,  and  without  requiring  an jr 
further  or  other  security  than  a  charge  on  such  rates:  pR». 
vided  tliat  the  aggregate  advances  to  be  made  by  such  cummia- 
sioners  under  this  section  shall  not  exceed    two  hundred 
thousand  pounds. 

4.  Short  titfes.']  The  Acts  referred  to  and  this  Act  may  be 
cited  and  described  for  all  purpoees  aa  **  The  Unloa  Belief 
Aid  Acts,  1 862, 1863.** 

CAP.  xcn. 

An  Act  tor  consolidating  in  One  Act  certain  Provisions 
frequently  inserted  in  Acts  relating  to  ndiways. 

[28th  July,  1863. 

WHEREAS  the  Railways  Oanses  Consolidation  Act,  18t5* 
and  the  Railways  Clauses  Consolidation  (Sootland)  Act,  1845, 
respectively,  were  passed  in  order  to  comprise  in  ooe  geaen^ 
Act  such  provisions  relating  to  railways  in  Elngland  or  Ireland, 
or  in  Scotland,  respectively,  as  were  at  the  times  of  the  XMsaing 
of  those  Acts  usually  introduced  into  Acts  of  Parliament  aotho- 
rising  the  construction  of  railwaya: 

And  whereas  sundry  provisions  of  the  like  nature,  but  not 
comprised  in  the  said  general  Acts  respectively,  are  now  fre^ 
quently  intruducedlnto  Acts  of  Parliament  relating  to  railways, 
and  it  is  expedient  to  comprise  snch  last-mentioned  prorisioas 
also  in  one  general  Act,  such  Act  to  be  applicable  to  England 
or  Ireland,  or  to  Scotland,  as  the  case  may  require,  and  tliat  as 
well  for  the  purpose  of  avoiding  the  necessity  of  repeattngsoeli 
provisions  in  special  Acts  relating  to  railways,  as  for  ensuring 
greater  uniformity  in  the  provisions  themselves: 

Be  it  therefore  enacted  by  the  Qneen*s  moat  excdlent  Ma> 
jesty,  by  and  with  the  aid  vice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present  Pariia* 
meiit  assembled,  and  by  the  authori^  of  the  same,  as  follows: 

1.  Short  tUfe.l  This  Aot  may  be  oited  as  "  The  Railways 
CUwses  Act,  1863.*' 

2.  Dwiiion  of  Act  into  parta^Ji  This  Act  shall  be  desmad  to 
be  divided  into  five  parts,  as  follows: 

Part  I.  relating  to  oonstmotion  of  a  railway; 
Part  II.  relating  to  extension  of  time; 
Part  in.  relating  to  working  agreements; 
Part  IV.  relating  to  steam-vesaelt; 
Part  Y.  relating  to  amalgamation. 

PartL 
Coas'i'MUOTioif  or  ▲  Railway. 

3.  Applieati&H  of  Part  I,,andinierprettttionofiermt.2  This 
part  of  this  Aot  shall  apply  to  the  railway  authorised  to  bo 
constructed  by  any  special  Aot  hereafter  passed,  and  incorpo- 
rating this  part  of  this  Act. 

In  this  part  of  this  Act — 
All  terms  used  have  the  same  meanings  as  the  same  terms 

have  when  used  in  the  Railways  Clauses  ConsoUdatioo 

Act,  1845,  and  the  lUilways  Clauses  ConsolidatioQ 

(Scotland)  Act,  1845,  respectively: 
The  tenn  '*  Tidal  River  "  roeana  any  part  of  ariver  witlun 

Uie  flow  and  ebb  «f  tbe  tide  at  ordinary  apring  tides: 
The  term  **  Tidal  Water  "aseana  any  part  of  tbe  sea  or 

any  part  of  a  i  iver  within  the  flow  and  ebb  of  lbs  tide 

at  oidinary  spring  tides: 
The  term  *"  Tidal  Lands'^  means  such  parU  of  the  bed, 

shore,  or  banks  of  a  tidal  water  as  are  covered  and  un- 

covered  by  the  flow  and  ebb  of  the  tide  al  onUnsry 

spring  tides. 
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The  prorisioiis  ropeeting  the  noonrj  of  penaltiM  oontidbad 
la  the  mad  Railweys  Clenees  Consolidetioii  Acts  reipeetively, 
mm  the  oaie  maj  require,  ihell  be  iDeorporated  with  thie  pettof 
tbit  Act. 

AUeratioM  of  Engineering  Wcrkg. 

4.  Power  to  alter  engineering  uHtrht,}  Notwithstanding  anj- 
'  thing  in  the  said  Railways  Claases  Consolidation  Acto  respeo- 
tivelr  contained,  the  company  fin  the  constrnction  of  the  railway, 
mayderiate  from  the  line  or  level  of  any  arch,  tannel,  or  Tia- 
dnct  described  on  the  deposited  plans  or  sections,  so  as  the 
deriation  be  made  within  the  limits  of  deriation  shown^  on 
those  plans,  and  subject  to  the  limitations  contained  in  sections 
deren,  twelye,  and  fifteen  of  those  Acts  respectirely,  and  so 
•s  the  natnre  of  the  work  described  be  not  altered^ — and  may 
also  snbetitnte  any  engineering  work  not  Shown  on  the  depo- 
rted plans  or  sections,  for  an  arch,  tnnnel,or  Tiaduct,  as  shown 
thereon:  provided  that  evenr  snch  substitation  be  authorised 
hy  a  certificate  of  the  Board  of  Trade;  and  the  Board  of  Trade 
may  grant  such  certificate  in  case  it  appears  to  them,  on  due 
inqui^,  that  the  company  has  acted  in  the  matter  with  good 
faith,  and  that  the  owners,  lessees,  and  occupiers  of  the  lands 
In  which  the  snbstitntion  is  intended  to  be  made  consent  thereto^ 
and  also  that  the  safety  and  oonTcnience  of  the  piiblic  will  not 
he  diminished  thereby. 

Provided,  that  nothing  in  the  present  seottoa  shall  affect  any 
power  given  to  the  company  or  to  the  Board  of  Trade  by 
section  elefen,  twelve,  fonrteon,  or  fifteen  of  the  last^mentkned 
Acts  respectively. 

ZeosI  Croeeinge^ 


5.  Trame  not  to  he  Aunted  over  level  eroeeingt,']  Where 
the  company  is  authorised  by  the  special  Act  to  carry 
the  railway  across  a  turnpike  road  or  public  carriage- 
road  on  a  level,  it  shall  not  be  lawful  fbr  the  company,  in 
shunting  trains,  to  pass  any  train  orer  the  level  crossing,  or 
at  any  time  to  allow  any  train,  en^ne,  carriage,  or  truck  to 
stand  across  the  same. 

6.  Comptmg  to  erect  lodge  at  point  qf  eroMsing.']  For  the 
greater  convenience  and  security  of  the  public,  the  com- 
pany shall  erect  and  permanently  maintain  a  lodge  at  the 
point  where  the  railway  crosses  on  th?  level  the  turnpike  road 
or  public  carriage  road ;  and  the  company  shall  be  subject  to  and 
shall  abide  by  all  such  regulations  with  regard  to  the  crossing 
thereof  on  the  level,  or  with  regard  to  the  speed  at  which  trains 
may  pass  the  level  crossing,  as  may  from  time  to  time  be  made 
hy  the  Board  of  Trade. 

If  the  company  fulls  to  erect  or  to  maintain  such  lodge,  or 
to  appoint  or  keep  a  proper  person  to  watch  or  superintend  the 
level  crossing,  or  to  ob^rve  or  abide  by  any  such  regulation  as 
aforesaid,  they  shall  for  every  such  offence  be  liable  to  a  pe- 
nalty not  exceeding  twenty  pounds,  and  also  to  a  penalty  of 
ten  pounds  for  every  day  during  which  the  offence  continues 
after  the  penalty  of  twenty  pounds  is  incurred. 

7.  Boardof  Trade  wutjf  require  bridge  inetead  of  level  eroeeing,] 
The  Board  of  Trade  may,  if  it  appears  to  them  necessary  for 
the  public  safety,  at  any  time  after  the  passing  of  the  special 
Act,  requure  the  company,  within  such  time  as  the  Board  of 
Trade  directs,  and  at  the  expense  of  the  company,  to  carry  the 
turnpike  road  or  pnblie  carriage  rond  either  under  or  over  the 
railway  by  means  of  a  bridge  or  arch,  instead  of  crossing  the 
same  on  the  level,  or  to  execute  such  other  works  as,  under  the 
chcumstances  of  the  case,  may  sppear  to  the  Board  of  Trade 
best  adapted  for  removing  or  dimmishing  the  danger  arising 
firom  the  level  crowing 

Where  the  rosd  is  so  carried  either  under  or  over  the  railway, 
it  shall  not  be  necesssry  for  the  company  to  erect  or  maintain 
a  lodge  at  the  point  whore  the  rosd  is  crossed,  or  to  appoint  a 
person  to  watch  or  superintend  the  crossing  thereat,  nor  shall 
Ihey  be  liable  to  any  penally  for  failure  so  to  do. 

8.  Poiesr  to  eompang  to  take  additional  land  for  euch  work,'] 
If  the  Bourd  of  Trade  certifies  that  the  public  safety  requires 
that  additional  lands  be  taken  by  the  company  for  the  purpose 
of  the  work  directed  by  the  Board  of  Trade  to  be  executed,  the 
company  may,  suljsct  to  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  184.5,  or  the  Lands  Clauses  ConsolidaUon 
(Scotland)  Act,  1845,  as  the  case  may  require,  enter  upon,  take, 
and  use,  all  or  any  part  of  the  lands  specified  in  the  certificate 
of  the  Board  of  Trade  as  being  neceasnry  for  the  purpose  of  the 
wwk;  and  the  Board  of  Traide,  before  issuing  the  certificate, 
shall  cause  at  least  three  months'  notice  to  be  given  to  any  per- 
son who  may  be  entitled  to  clsim  under  the  last- mentioned 
Acts,  or  otherwise,  compensation  in  respect  of  the  taking  of 
such  lands,  or  in  respect  of  such  work. 


Jwfietidnt, 

9.  CommuhieatUmi  with  other  raiUage  to  he  made  under  the^ 
direction  of  the  engineer  of  those  railwage.']  Where  the  com« 
pany  is  authorised  by  the  special  Act  to  make  a  junction 
between  the  railway  and  sny  other  railway,  then  and  in  every 
such  case  all  interferences  with  the  works  of  the  other  railway, 
necessary  or  convenient  for  effecting  the  junction,  shall  be] 
made  under  the  superintendence  and  to  the  reasonable  satis-] 
faction  of  the  engineer  for  the  time  being  of  the  company  or' 
person  to  whom  the  other  railway  belongs;  and  in  case  of  any. 
difference  arising  as  to  the  mode  of  effecting  the  junction,  the' 
same  shall  be  determined  by  a  referee  to  he  appointed  by  the 
Board  of  Trade,  on  ths  application  of  either  party,  at  the  cost 
of  the  company  making  the  junction. 

10.  Compa9ig  to  acquire  onfy  eaeemente  in  land  of  other  fytH" 
way  eompang,']  With  respect  td  any  lands  belonging  to  jibe 
company  or  person  to  whom  the  other  raihnqr  belongs,  which* 
the  company  are  by  the  special  Act  authorised  to  use,  enter  upon, 
or  interfere  with,  fbr  the  pnrposes  of  ^  junction,  the  company 
shall  not,  exoept  by  agreement,  or  unless  otherwise  provided  in' 
the  special  Act,  porshase  and  tdke  the  same,  but  tire  company 
may  purchase  and  take,  and  snch  other  railway  company  or^ 
person  may  and  shall  sdl  and  grant  accordingly,  an  easement* 
or  right  or  using  the  same  for  the  purposes  of  the  junction. 

11.  Not  to  take  landt  or  interfere  with  works  of  oiher  com^ 
pang  further  than  necessary,"}  Nothing  relative  to  the  junction 
in  this  Act  contained'  shall  be  deemed  to  authorise  the  company 
for  the  purposes  of  the  junction  to  take  or  enter  upon  any 
lands  belonging  to  the  company  or  person  to  whom  the  other 
railway  belongs,  or  to  alter  or  interfere  with  any  railway,  or 
any  of  the  works  thereof!  further  or  otherwise  than  is  neces- 
sary for  making  the  junction  and  inter-communioation  between 
the  railways,  as  shown  on  the  deposited  plans  and  sections  of 
the  railway  to  which  the  special  Act  reUtes,  without  the 
previous  consent  in  writing  in  every  instance  of  such  other 
railway  company  or  such  person. 

IS.  Am  to  expenm  of  signals,  watekmem,  ^]  The  company 
or  person  with  whose  railway  the  junction  is  made  jxmf  firom 
time  to  time  erect  snch  signals  and  conveniences  inddeDl  id 
the  junotioB,  either  on  tbur  or  his  own  lands  or  on  the  lands  of 
the  company  making  the  junction,  and  may  firom  time  to  time 
appoint  and  remove  such  watchmen,  swi  tchmen,  or  other  persona 
as  may  be  necessary  for  the  prevention  of  danger  to,  or  interfereooe  • 
with,  the  traffic  at  and  near  the  junction.  The  working  and 
management  of  such  signals  and  conveniences,  wherever  sitoat?,' 
shall  be  under  the  exclusive  regulation  of  the  company  or 
person  with  whose  railway  the  jnnction  is  made;  and  all  the 
expenses  of  erecting  and  maintaining  those  signals  and  con- 
veniences, and  of  employing  tbo^e  watchmen,  switchmen,  and' 
other  persons,  and  all  incidental  current  expenses,  shall  at  the 
end  of  every  half  year,  be  repaid  by  the  company  making  the 
junction,  and  in  default  thereof  may  be  recovereii  firom  them 
in  any  court  of  competent  jurisdiction. 

Protection  of  navigation, 

IS.  Lights  on  works,]  Where  the  company  is  authorised  by 
the  special  Act  to  construct,  alter,  or  extend  any  work  on,  in, 
over,  through,  or  across  tidal  lands  or  a  tidal  water,  the  company 
shall,  on  or  near  the  work,  during  the  whole  time  of  the  con- ' 
stmcting,  altering,  or  extending  thereof,  exhibit  and  keep 
burning  at  their  own  expense,  every  night  from  sunset  to  sun- 
rise, such  lights  (if  any)  as  the  Board  of  Trade  from  time  to 
time  requires  or  approves;  and  (notwithstanding  the  enactments 
fi>r  the  time  behig  in  force  respecting  lighthouses)  shall  also, 
on  or  near  the  work,  when  completed,  always  maintain,  exhibit, 
and  keep  burning,  at  their  own  expense,  every  night  from 
sunset  to  sunrise,  such  lights  (if  any)  for  the  guidance  of. 
ships  as  the  Board  of  Trade  from  time  to  time  requires  or 
approves. 

If  the  company  fails  to  comply  in  any  respect  with  the  pro- 
visions of  the  present  section,  they  shall  for  each  night  in 
which  they  so  £sdl  be  liable  to  a  penalty  not  exceeding  twenty 
pounds. 

14.  Construction  qf  bridges.]  Where  the  company  is  autho- 
rised or  required  by  the  special  Act  to  construct  a  bridge  over 
a  navigable  tidal  water,  and  the  special  Act  does  not  make 
express  provision  respecting  the  span  or  spans  thereof^  then . 
the  company  shall  construct  the  same  with  a  span  or  spans  of 
such  headway  and  waterway,  and  with  such  opening  span  or 
roans  (if  any),  and  accord  log  to  such  plan,  as  the  Boa^  of 
Trade  directs  or  approves. 

15.  User  qf  bridges,]  MTbere  the  company  constmots 
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bridge  with  tn  opening  tptn«  it  abiUl  not  be  lawftil  for  the 
oompanj  to  detain  any  Tetael,  barg%  or  boat  st  tho  bri4ge  for 
a  longer  time  than  may  be  necessary  for  admitting  a  Garrim 
or  engine  travernng  the  railway  and  approaching  the  brim 
to  eross  the  bridm,  and  for  opening  the  bridge  So  admit  m 
▼esseL  barce,  or  boat  to  pass;  and  the  company  ibaU  bo  ivl^eot 
to  and  shall  abide  by  snob  regnlations  with  rtgard  \q  ^e  oaeT 
Of  the  bridge  as  may  from  time  to  tfmo  be  m«de  1^  the  Board 
of  Trade. 

If  the  oompa^y  detains  a  ressel,  barge,  or  boat  longer  thaa 
tiie  time  afoiisaid«  or  fails  in  any  respoot  to  abide  by  any  luoh 
Molation  as  aforesaid,  they  shall  for  erery  such  oflTenoe  be 
liable  to  a  penal^  not  ezoeeding  twen^  ponnds,  withont  pre- 
judice to  aqy  remedy  against  them  for  any  loM  AT  dmage 
instained  bj  any  peraon. 


.  16.  .Aoossf  le  ikeahoM  mdtr  or  mmmi  ih  rtdhmfA  Wbm% 

fSu  railway  cats  off  aeosaa  between  the  land  end  a  Udu  water 

ortidal  Unds^  then  and  in  efery  snoh  case  the  eompeny  shall 

dnriag  the  eenatraotion  of  the  railway,  and  ftom  time  to  time 

♦firrmftiT,  malak  and  shall  nermaaMUtlv  maintain    and  allow 

le  be  ased  by  all  person^  at  all  times,  fose  of  toll  or  other 

ebaigi^  ell  saoh  foeiways  and  eanriegeways  oyer,  nnder ,  or  eorosa 

the  lailwiy,  or  on  a  leeel  therewith*  ee  Ibe  Boerd  of  Trade 

from  time  to  time  dimets  or  appBoeesc  pnmded  alwijg  ee 

follows:— 

!•  Ibe  oompany  shall  not  be  obliged  to  make  a  footwaj  cr 

carrii^Seway  over  lands  for  the  nse  of  an  owner  or 

oocapier  who  has  agreed  to  reoelve  and  has  been  paid 

oompensation  for  the  seyerance  thereof  from  the  tidal 

water  or  tidal  lands. 

3.  The  company  shall  not  be  obliged  to  make  or  to  allow  tP 

be  made  a  footway  cr  oarriaceway  in  snch  manner  as 

wonld  interfore  with  the  wodEing  or  nsiof  of  the  jeil- 

w^, 

S.  The  expense  of  the  making  and  mslntenaooe  of  a  footway 

or  carriageway  reooired  to  be  made  after  the  constrnotioo 

of  the  rmlway  shall  be  defrayed  by  the  persons  or  body 

Interested  in  the  lidsl  water  er  tidal  lande  for  whose 

beoeit  creenyenieBoe  the  seme  is  raftered. 

Where  the  footway  er  earriageway  is  made  aoresi  the  reflwegr 

OB  tiM  lerel,  then  the  nuumer  ef  the  making  and  watehing  of 

Hm  lerel  erossii^  shall  be  eeloeet  to  the  epproyel  ef  the 

Boerd  of  Trade;  and  where  the  level  croesing  is  made  after  <|ie 

eenstmetion  of  the  railway,  thea  all  erpenees  attendhy  the 

watchiag  thereof  rfiall  be  defrayed  by  the  persons  er  body  la- 

terssted  in  the  tidal  water  or  tidal  lands  for  whose  benefit  or 

theeame  isreydred. 


17.  Prohibitum  ofdmatUn  of  atriain  worka  withtmi  cotmai 
qf  Board  qf  Trade.]  Where  the  company  is  anthorised  by  the 
roecial  Act  to  constroct  a  railway  skirting  a  public  nayigable 
tidal  river  or  channel,  the  company  shall  not  make  any  dona- 
tion of  the  railws^  from  the  oontinnoos  centre  line  thereof 
marked  on  the  plan  deposited  by  them  at  the  Board  of  Trade, 
eyen  within  the  limits  of  deyiation  shown  on  that  plan,  in  such 
manner  as  to  diminish  thenevigable  epaee,  withoot  the  preyions 
oenseot  ef  the  Board  of  Trade,  or  oitherwise  tlMo  ia  s«eh  man- 
ner as  is  expressly  anthorised  by  the  Board  of  Trade. 

If  any  deyiation  is  made  in  oontmreotion  of  the  prwent 
ieotion,  the  Board  of  Trade  mey  abate  and  remove  the  work  in 
the  eonetmction  whereof  the  deviation  is  made,  or  any  part 
thereof,  and  restore  the  site  thereof  to  its  former  condition,  at 
the  expense  of  the  company;  and  the  amonnt  of  anoh  expense 
ahallbe  a  debt  dne  from  the  company  to  the  Crown,  and  be  oe- 
OQverable  aoeordiagly  with  eoste,  or  the  same  may  be  reooveredt 
with  oosts^  as  a  penalty  is  NDOveraUe  from  the  oompeny. 

18.  AhaUment  of  work  abandoaed  or  deeayed,"]  If  a  work 
eonstmeted  by  the  oompany  on,  in,  over,  through,  or  across 
tidal  hmds  or  a  tidal  water  is  abandoned,  or  suffered  to  fall  into 
decay,  the  Board  of  Trade  may  abate  and  remove  the  work,  or 
any  part  of  it,  and  restore  the  site  thereof  to  iu  former  oondl- 
tion,  at  the  expense  of  the  oompany;  and  the  amount  of  sudi 
expense  shaU  be  a  debt  due  from  Uie  company  to  the  Crown» 
and  be  recoverable  accordingly,  with  coets,  or  the  same  may 
be  reeevered,  with  eoets,asa  penaltyis  leoeverable  from  the 
company. 

19.  Swrvqf  of  worka  by  Board  of  Trada^l  If  at  any  time 
the  Board  of  Trade  deems  it  expedient,  for  the  purposes  of  the 
epeoial  Act  or  of  this  part  of  this  Act,  to  order  a  survey  and  ex« 
amination  of  a  work  constructed  by  the  company  on,  in,  over, 
through,  or  across  tidal  lands  or  tidal  water,  or  of  the  intended 
site  of  any  such  work,  the  company  shall  defray  the  expense  of 

he  .entfiy  and  examinetion;  and  theamonot  thereof  shaU  be 


PabtIL 
EacTiEinioir  ov  Tno. 

%^Ftifrflk»oggri€HdbyaxUn$km^lhmma§kim^ 
scKioii  for  (uiditumal  dawiag^^l  Where  a  railway  is  emhor^ised 
to  be  oonstrncted  by  a  sp^dal  Act  passed  either  before  or  e^er 
the  passing  of  this  Act,  and  the  time  limited  by  the  epeci^l 
Act  for  the  exeroise  of  powers  of  compolscry  pnrphase  of  laod^ 
er  of  powem  for  oonstmction  of  the  railway  and  works,  is  esr 
tended  by  a  special  Act  hereafter  passed  and  inoorporatSiig  thif 
part  of  this  Aet,i— then  and  in  every  aooh  ce«e  the  joet&Dei, 
arbitrators,  nmpirea,  or  juries^  u  the  case  maj  h%  who  awerf 
or  aasefs  the  oompensation  to  be  made  by  the  company  to  thf 
owners  or  oecnpiers  o^  or  other  persons  intereated  iq,  lende 
taken  cr  used  for  the  purposes  of  toe  railway  and  worki^  or  ii^ 
jurionsly  affected  by  the  oonstmction  thereof  shall,  ip  eUtmet- 
ing  the  amonnt  of  such  compensation,  have  repird  to*  Wii 
assees  oompensation  for,  the  additional  damage  (jf  eny)  se<taiae4 
by  those  owners^  eoonpieta,  or  other  perspam  Iqr  reetoft  ^^ 
extenidonof  time. 


SI.  JBxiatma  cotUtaeia  amd  noUeaa  ta  iaka  kmia  neC  is  le 
il^botsdLl  The  extension  of  time  shall  not  afibet  aoT  eontnet 
entered  inte  or  notice  "tiyen  by  the  oompany  before  no  peasfatg 
ef-the  epeaiel  Aetgnmttngtheextsnsion,for  parchasing,  taUni;; 
or  naingany  lands  wliich  the  oompany  was  entitled  tonnrcbesei 
take,  or  nse;  hot  every  eaoh  ooatreot  and  notice  shall  be  oon- 
ftqmd  and  take  aSf^  and  the  eeme  prooeediaxs  mi^  be  had 
therennder,  and  all  parties  thento  ihaU  be  entitled  to  the  eame 
rights  ao4  nmedies  in  eespect  thereof  at  Uir  end  in  #f|ai^,  ef 
if  th<t  mfrtmnaann  had  not  baui  oanted. 

Past  IIL 

$X  Seatrietiona  en  agnaammU  bataoaam  ooaipeaMV  J  Whpe 
two  or  more  eompanies  are  aothorisod  br  a  spesUd  Act liersa^ 
passed,  and  incorporating  this  part  of  this  Act  to  agree  among 
themselyes  wi^  respect  to  ell  or  any  of  the  foUowjo^  pniposes^ 
namely^— 
The  maintenance  and  management  of  the  raHwave  of  the 

oompaoiea  respectivdy,  or  any  one  or  mora  of  them,  or 

eny  part  thereof  respec^vely,  and  <^thewo^oonneoted 

therewith  respectiyely,  er  any  of  them; 
The  use  and  working  of  the  xmilways  or  railway,  or  of  any 

part  thereof,  and  the  conveyance  of  traffic  thsreoni 
The  fixing,  collecting,  and  apportionment  of  the  telle,  ratei^ 

charges,  receipts,  and  revenues  levied,  taken,  or  arising  in 

respect  of  traffic  ;r- 
thea  and  in  every  such  case  the  authori^  eo  to  agree,  or  the 
agreement  when  entered  into,  shall  not  m  any  manner  affect 
any  of  the  tolls,  rates,  or  charges  which  the  oompaniee  parties 
thereto  are  frem  time  to  time  respeetiyely  authorised  to  demand 
and  receive  frwn  any  person  or  from  any  other  oompeny;  but 
all  sneh  persons  and  oompaniee  sliaU,  notwithstanding  the 
agreement,  be  entitled  to  the  nse  and  benefit  of  the  railwaya  of 
the  eeveral  companies  partiee  to  tlie  agreement,  on  the  same 
terms  and  conditions,  and  on  payment  of  the  same  toll%  ratei^ 
and  cfaargea,  as  tliey  wonld  be  if  such  anthodty  had  not  been 
given  or  ne  agteement  had  not  been  entered  inta 

23.  Saneium  qf  akaraholdera  to  agraementa,}  ^be  agreement 
shall  not,  save  so  far  as  its  terms  and  conditions  are  anthnrieed 
by  **  The  Railways  Clauses  Consolidation  Act,  1845,*  or  by 
**  The  Railways  Clauses  ConsoUdaUon  (Scotknd;  Act,  1845,** 
as  the  case  may  require,  or  by  any  other  general  statute  or  law 
firom  time  to  time  in  force  with  respect  to  the  companies  par- 
ties to  the  agreement,  have  any  opeiation  unless  and  until  it  is 
sanctioned  by  such  proportion  of  the  votes  of  the  shareholders 
and  etookholders  entitled  to  voto  in  that  behalf  at  meetings  ef 
the  several  oompaoiea  partiee  thereto,  preeent  (personeUy  or  hy 

r^)  ate  genecel meeting  ef  eech  oompeny  specially  eoneened 
the  purpose  (in  menner  hersiasller  mentioned)!  ee  ie  pre- 
seribed  in  the  epeokl  Act;  and  if  no  proportion  ia  presoribed, 
then  by  thrse«fifths  <^saoh  votee. 

fieery  inch  meeting  ehall  be  oonvened  by  oiveidar  addreseed 
to  eaoh  such  ahareholder  and  etookholder,  and  senred  in  tibe 
manner  prescribed  by  **  The  Companiee  Clauses  Consolida- 
tion Aet,  1845,"  ''The  Companies  Clauses  QpesolidetSen 
(3oetland)  Act,  1845,"  as  the  case  may  reqidre  with  respeet  to 
notices  requiring  to  be  served  by  the  oompany  upoo  tbe  share- 
holders, and  also  by  advertisement  inserted  once  at  least  hi 
each  of  two  ooasecotive  weeks  in  some  newn»^er  pabfisbed^ 
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cifooliiting  in  the  ooonty  prescribed  in  the  special  Act;  and 
if  no  county  is  prescribed,  tben  in  the  oonntjr  in  which  the 
head  office  of  the  company  is  sitnate,  the  last  of  such  adver- 
liaements  to  be  published  not  less  than  seven  days  before  the 
meeting. 

24.  Publie  notice  of  intention  to  enter  into  such  affreement,"] 
Before  the  companies  enter  into  the  agreement,  notice  of  their 
intention  to  do  so  shall  be  given  by  them  or  one  of  them,  in  a 
form  to  be  approved  by  the  Board  of  Trade,  inserted  once  at 
least  in  each  of  three  successive  weeks  in  some  newspaper  pub- 
lished or  circulating  in  the  county  prescribed  in  the  special 
Act ;  and  if  no  county  is  prescribed,  then  in  the  county  or  one 
of  the  counties  in  which  each  railway  to  the  maintenance, 
management,  use,  or  working  whereof  the  proposed  agree- 
ment relates,  or  eome  portion  of  that  railway,  is  situate;  and 
the  notice  shall  set  forth  within  what  time  and  in  what  man- 
ner any  company  or  person  aggrieved  by  the  proposed  agree- 
ment, and  desuing  to  object  thereto,  may  bring  the  objection 
before  the  Board  of  Trade. 

55.  Approval  of  Boftrd  of  Trade.']  The  agreement  shall  not 
have  any  operation  until  it  \%  approved  by  the  Board  of  Trade ; 
«nd  the  fi<Mrd  of  Trade  shall  not  approve  the  agreement  without 
being  satisfied  of  its  having  received  such  sanction  of  meetings 
oif  the  respective  compainies  as  aforesaid. 

56.  Joint  eomnUtteefor  purposee  of  offreementt.']  The  com- 
panies partiee  to  the  agreement  may,  in  accordance  therewith 
and  for  the  purposes  thereof,  appoint  a  joint  committee,  com- 
posed of  such  number  of  the  directors  of  each  company  as  the 
companies  think  proper,  and  from  time  to  time  may  vary  and 
renew  the  joint  committee  as  occasion  requires,  and  may  regu- 
late the  proceedings  of  the  joint  committee,  and  may  delegate 
to  the  joint  committee  all  such  of  the  powers  of  the  companies 
MM  the  oompanies  think  necessary  for  caAying  into  effect  the 
purposes  of  the  agreement;  and  the  joint  conmiittee  shall  have 
and  may  exercise  the  powers  so  from  time  to  time  delegated  to 
them  in  like  manner  as  the  same  powers  might  be  had  and 
•Kcrcised  by  the  oompanies  respectively  or  their  respective  di- 
rectors. 

27.  Agreemente  between  companies  may  he  modified  by  Board 
of  Trade,"]  At  the  expiration  of  the  first  or  any  subsequent 
period  of  ten  years  afUr  the  making  of  the  agreement,  the 
Board  of  Trade  may,  if  they  are  of  opinion  that  the  interests  of 
the  public  are  pr^dicially  affected  thereby,  cause  Ae  same  to 
he  revised;  and  the  Board  of  Trade  may  require  the  companies 
parties  thereto  to  publish  such  notices  of  any  intended  revision 
of  the  agreement,  aa  the  Board  of  Trade  may  direct;  and  the 
Board  of  Trade  may  modify  the  agreement  in  sii^ch  manner  as 
may  seem  expedient  for  the  protection  of  the  interests  of  the 
public,  and  may  declare  the  modification  to  be  part  of  the  agree- 
ment, and  the  same  shall  be  read  and  take  effect  accordingly. 

28.  Working  agreements  between  a  company  and  an  indi- 
mdual"]  Where  a  company  is  authorised  by  a  special  Act 
hereafter  passed,  and  incorporating  this  part  of  this  Act,  to 
agree  with  a  person  being  the  proprietor  of  a  railway  with 
respect  to  all  or  any  of  the  purposes  specified  in  this  part  of 
this  Act,  then  and  in  every  such  case  the  provisions  of  this 
part  of  this  Act  shall  apply,  mutatis  mutandis^  to  the  company 
in  relation  to  such  authority,  and  to  the  agreement  entered  into 
by  virtue  thereof. 

29.  Alteration  of  agreement]  For  the  purposes  of  this  part 
of  thi0  Act,  any  alteration  of  an  agreement  by  the  parties  thereto 
•hall  be  deemed  an  agreement 

pabt  rv. 

Stsax  Vessels. 

30.  Provision  for  securing  equality  of  treatment,]  Where  a 
railway  company  incorporated  either  before  or  after  the  passing 
of  this  Act  is  authorised  by  a  special  Act  hereafter  passed  and 
incorporating  this  part  of  this  Act,  to  build,  or  boy,  or  hire, 
tad  to  use,  maintain,  and  work,  or  to  enter  into  arrangements 
for  using,  maintaining,  or  working  steam  vessels  for  the  purpose 
of  carrying  on  a  communication  between  any  towns  or  ports, 
ai^d  to  take  tolls  in  respect  of  such  steam  ve88els,-^en  and 
in  eiery  such  case  tolls  shall  be  at  all  times  charged  to  all 
pbnons  equally,  and  after  the  same  rate  in  respect  of  passen- 
gers conveyed  in  a  like  vessel  passing  between  the  same  places 
under  like  circumstances;  and  no  reduction  or  advance  m  the 
tolls  shall  be  made  in  favour  of  or  against  any  person  using 
the  steam  vessels  in  consequence  of  his  having  travelled  or 
being  about  to  travel  on  the  whole  or  any  part  of  the  company's 
ri^way)  or  not  having  travelled  or.  not  being  about,  to  travel 


on  any  part  thereof;  or  in  iavour  of  or  against  any  person 
using  the  railway  in  consequence  of  his  having  used  or  being 
about  to  use  or  his  not  having  used  or  not  being  about  to  use 
the  steam  vessels;  and  where  an  aggregate  sum  is  charged  by 
the  company  for  conveyance  of  a  passenger  by  a  steam  vessel 
and  on  the  railway,  the  ticket  shall  have  the  amount  of  toU 
charged  for  conveyance  by  the  steam  vessel  distinguished  from 
the  amount  charged  for  conveyance  on  the  railway. 

31.  Application  of  Railway  and  Canal  traffic  AcLj  The 
provisions  of  "  The  Railway  and  Canal  Traffic  Act,  1854" 
so  far  as  the  same  are  applicable,  shall  extend  to  the  steam 
vessels,  and  to  the  traffic  carried  on  thereby. 

32.  Comoany  empowtred  to  tnahe  byelaws  for  regulating 
steam  vessels.]  The  company  may  from  time  to  time  make 
byelaws  in  relation  to  passengers,  animals,  and  goods,  con- 
veyed in  or  upon  the  steam  vessels,  and  as  to  the  embarkation 
and  disembarkation  thereof  respectively,  and  may  enforce  the 
observance  of  the  same  by  penalties,  in  the  same  manner  as 
they  may  with  respect  to  passengers,  animals,  and  goods,  con- 
veyed upon  their  railway;  such  byelaws  to  be  sanctioned  and 
authenticated  in  the  same  manner  as  is  required  by  any 
special  or  other  Act  with  respect  to  byelaws  relating  to  the 
company's  railway,  and  being  published  by  being  painted  oq 
boards,  or  printed  on  paper  and  pasted  on  boards,  and  hung 
up  or  affixed  and  continued  on  some  conspicuous  part  of  every 
steam  vessel  and  landing-place  of  the  company;  and  such 
byelaws,  and  all  penalties  in  respect  of  the  breach  thereof, 
shall  be  enforced  and  recovered  in  the  same  manner  as  is  pro- 
vided with  respect  to  byelaws  relating  to  the  company's 
railway,  and  to  penalties  in  respect  of  the  breach  thereof. 

33.  Recovery  of  money  by  distress,]  All  tolls  and  charges 
for  the  steam  vessels  due  and  payable  to  the  company  on  any 
account  whatsoever,  and  all  costs,  damages,  and  expenses  by 
the  special  Act  directed  to  be  paid  in  respect  of  the  steam 
vessels,  may  be  levied  by  distress;  and  in  England  or  Ireland 
any  justice,  and  in  Scotland  the  sheriff,  may,  on  application  by 
or  on  behalf  of  the  company,  issue  his  warrant  accordingly. 

The  justice  or  sheriff  who  issues  the  warrant  of  distress  may 
order  that  the  costs  of  the  proceedings  for  the  recovery  of  the 
toll  or  sum  shall  be  paid  by  the  person  liable  to  pay  ihe  toll 
or  sum,  and  the  costs  shall  be  ascertained  by  the  justice  or 
sheriff,  and  shall  be  included  in  the  warrant  of  distress  for  the 
recovery  of  the  toll  or  sum. 

34.  Several  names  in  one  warrant,]  Any  number  of  names 
and  sums  may  be  included  in  any  warrant  of  distress  or 
notice  obtained  or  given  by  the  company  for  any  of  the  purposes 
of  this  part  of  this  Act,  or  of  the  provisions  of  the  special  Act 
with  respect  to  the  steam  vessels,  and  may  be  stated  either  in 
the  body  of  the  warrant  or  notice,  or  in  a  schedule  thereto. 

35.  Provisions  for  cuser  of  powers  as  to  steam  vesuls^  on 
report  from  Board  of  Trade,]  tn  every  seventh  year  after  the 
passing  of  the  special  Act,  reckoned  from  the  first  day  of 
January  next  after  its  passing,  the  Board  of  Trade,  if  they  are 
of  opinion  that  the  interests  of  the  public  are  prejudicially 
afiected  by  the  exercise  of  the  powers  of  the  company  re- 
lative to  steam  vessels,  may  give  to  the  company  notice  in 
writing  thereof,  and  of  the  reasons  on  which  that  opinion  is 
founded,  and  if  the  company  does  not  before  the  beginning  of 
the  then  next  session  of  Parliament  mnke  provision  to  the 
satisfaction  of  the  Board  of  Trade  for  protection  of  the  interests 
of  the  public,  or  if  the  ii^urydone  to  the  interests  of  the  public  is 
in  the  opinion  of  the  Board  of  Trade  incapable  of  being  remedied 
bv  the  company,  Uien  the  Board  of  Irade^  at  the  beginning 
the  session  of  Parliament  then  next  following,  shall  report 
to  both  Houses  of  Parliament  such  their  opinion,  and  the 
reasons  on  which  that  opinion  is  founded ,  and  at  the  expira* 
tion  of  twelve  calendar  months  after  the  presentation  to  the 
Houses  of  Parliament  of  that  report,  the  powers  of  the  company 
relative  to  steam  vessels,  or  such  of  them  as  are  specified  in  the 
import,  shall,  unless  Parliament  in  the  meantime  otherwise 
provides,  cease  to  be  exercised. 

PART  V. 
Amalgamation. 

36.  Application  of  Part  V,]  This  part  of  this  Act  shall 
apply  where  two  or  more  railway  companies,  respectively  in- 
corporated either  before  or  after  the  passing  of  this  Act,  are 
amalgamated  by  a  special  Act  hereafter  passed  and  in- 
corporating this  part  of  this  Act. 

37.  Dsjtnition  of  cases  of  amalgamation,]  For  the  purposes 
of  this  part  of  this  Act,  companies  shall  be  deemed  amalga- 
mated by  M  special  Act,  ia  either  of  the  following  cases i 
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1.  Where  bj  the  special  Aot,  two  or  more  companlet  ore 
diseolTod,  «na  the  members  thereof  respeotiTelj  are 
united  into  and  incorporated  as  a  new  oompaoy : 

2«  Where  by  the  spedal  Act  a  company  or  companies  is  or 
are  dissolved,  and  the  undertaking  or  undertakings  of 
the  dtssolyed  oompanj  or  companies  is  or  are  trans- 
ferred to  another  existing  company,  with  or  withont  a 
change  in  the  name  of  that  company: 

and  in  this  part  of  this  Act,  snch  special  Act  is  referred  to  as 
the  amalgamating  Act;  the  company  incorporated  or  con* 
tinned  by  or  tmder  the  amalgamating  Act  is  referred  to  as  the 
amalgamated  company;  and  the  time  prescribed  in  the 
amalgamating  Act  for  the  amalgamation  taking  e£feot,  and  if 
no  time  is  presoribed,  then  the  time  of  the  passing  of  the 
amalgamating  Act  is  referred  to  as  the  time  of  amalgamatioB. 

38.  Undertakingt  of  diuohed  eompcuUes  vetted  in  amal- 
gathoied  companyj]  in.  eyery  case  of  amalgamation,  the 
undertaking,  railways,  harbours,  nayigations,  ferries,  wharfs, 
canals,  works,  real  and  personal  property,  powers,  authorities, 
privileges,  exemptions,  rights  of  action  and  suit,  and  all  other 
the  rights  and  interests  of  the  disaolved  company,  shall, 
subject  to  the  contracts,  obligations,  debts,  and  liabilities  of 
that  company^  become  at  the  thne  of  amalgamation,  and  by 
virtue  of  the  amalgamatine  Act,  Tested  in  the  amalgamated 
company,  and  may  and  shall  be  held,  used,  exerciMd,  and 
enjoyed  by  ^ho  amalgamated  company  in  the  same  manner 
and  to  the  same  extent  as  the  same  respectively  at  the  time  of 
amalgamation  are,  or  if  the  amalgamating  Act  were  not 
passed  might  be,  held,  used,  exercised,  and  enjoyed  by  Uie 
dissolved  company. 

39.  Acts  rekUiiig  to  dittotved companies  to  appljf  to  cmdiga» 
mated  companif^l  Tlie  special  Acts  relating  to  or  affecting  the 
dissolved  company  or  their  undertaking  in  force  at  the  passing 
of  tlio  amalgamating  Act,  shaU,  except  so  far  as  they  are 
tberebv  ^pressed  to  be  varied  or  repealed,  remain  in  full  force 
and  all  rigbts  and  powers  thereby  conferred  on  and  vested  in 
the  dissolved  company  in  relation  to  their  undertaking  may 
be  enjoyed  and  exercised  by  the  amalgamated  company  ia 
relation  to  the  dissolved  unaertaking;  imd  all  matters  to  be 
done,  continued  or  completed,  or  which  but  for  the  amal- 
gamation would,  might,  or  coald  be  done,  cootinosd,  or  com- 
pleted, by  the  dissolved  company,  or  their  directors,  officers 
or  servants,  under  or  by  virtue  of  those  Acts,  shall  or  may  be 
done,  continued,  or  completed  by  the  amalgamated  company 
and  their  directors,  officers,  and  servants,  as  the  case  may  be; 
and  et^^ry  special  Act,  so  far  as  it  relates  to  or  affects  the 
dissolved  company,  or  their  tmdertaking  shall  be  read  and 
construed  as  if  the  name  of  the  amalgamated  company  had 
been  used  therein  in  relation  to  that  undertakmg  instead  of  the 
name  of  the  dissolved  company. 

40.  Savings  debts  and  claims  of  dissolved  oompanies.'[ 
£xc(^pt  as  may  be  otherwise  provided  in  the  special  Act,  aU 
debts  and  moneys  due  from  or  to  the  dissolved  company,, 
or  any  persons  on  their  behalf,  shall  be  payable  and  paid  by 
or  to  this  amalgamated  company;  and  all  toUS)  rates,  duties, 
and  money  due  or  payable  by  virtue  of  any  Act  rdating  to  the 
dissolved  company  from  or  to  that  company,  shall  be  due  and 
payable  from  or  to  the  amalgamated  company,  and  shall  be 
recoverable  from  or  by  the  amalgamated  company  by  thii 
same  ways  and  means^  and  subject  to  the  same  oonditions,  as 
the  same  would  or  might  have  been  recoveiahle  from  or  l^ 
the  dissolved  company  if  the  amalgamating  Aet  had  not  beeq 
passed. 

41.  Sjtving  eotiveyaness-^  contracts,  ^.}  AH  deeds,  eon* 
veyances,  grants,  aspignraents,  leases,  purefeasee,  sales,  raort' 
gages,  bonds,  covecants^  agreements,  contraeti>,  and  secorhten 
which  before  the  analgarandon  have  been  executed,  made,  or 
entered  into  by,  with,  to  or  in  relation  to  the  dissolved  company 
or  thedireotore  thereof,  and  which  are  in  fon^  al  the  time  of 
amalgamation,  and  all  obligations  and  liabilities  which  before 
the  amalgamation  have  been  ineursed  by  or  to,  or  which  but  for 
the  amalgamation  might  of  would  have  arisen  in  relation  to,  the 
dissolved  company  or  the  directors  thereof,  shall  be  as  valid 
nod  of  a^  full  force  and  effect  in  favour  o^  agonst,  or  in 
relation  to  the  amalgamated  company  as  if  tha  same  had  beea 
executed,  nuule  or  entered  into  by,  with,  or  to,  OK  in  relation 
to  or  had  been  iucucred  by  or  to  or  had  mum  ia  lela^oa  to 
t'le  amalgamated  company  by  name* 

42.  Camses  ctsd  rigMs  qf  action  remrveiJ]  All  caosesr  and 
rights  of  action  or  suit  accrued  befor^the  time  of  amalgamation^ 
and  th^  in  any  ovumtc  eofoKoeabla  by,  for,  or  againflt  the 


dissolved  company  shall  be  and  remain  at  good,  valid,  mmd 
effectual  for  or  agmnst  the  amalgamated  oompaoy  as  €bicy 
would  or  might  have  been  for  or  against  tba  dissolved  oompon^ 
affected  tber^,  if  the  amalgamating  Act  bad  not  been  pa— <»■ 

43.  Actions  not  to  abate.']  Nothing  in  the  amalgamating  Act 
or  in  this  part  of  this  Act  shall  cause  the  abatement,  discontina- 
anoc^  or  determination  <^or  in  anywise  pr^udicially  affect  any 
action,  suit,  or  other  proceeding  at  law  or  in  equity  eommeooed 
by  or  against  the  dissolved  company,  either  soldy  or  jomtf  j 
with  any  other  company  or  with  any  persooi  befo^  tho  time 
of  amalgamation,  and  Umd  pending;  but  the  same  may  be  con* 
tinned,  prooecutad,  or  enforced  by  or  against  the  amalgamated 
company,  either  solely  or,  as  the  oase  may  reqnm,  jointly 
with  such  other  company  or  with  such  person;  and  all  persoii* 
committing  offenoas  against  any  of  the  proridonsofaay  speeimi 
Act  relatii^  to  the  dissolved  company  before  Ae  amalgaoMtioD 
may  be  proseeoted,  and  all  penalties  incurred  by  nason  oi 
such  offences  may  be  sned  for  and  recovered,  in  like  manner 
in  all  respects  as  if  the  amalgamating  Aot  had  not  been  passed, 
— Uis  amalgamated  company  beiag  in  respect  of  all  each 
matters  considered  as  identioal  with  the  dissolred  company. 


44.  Saving  submissions  and  awards  relating  to  Sssohfcdi 
pantesJ]  No  submission  te  arbitnitioo  of  any  matter  in  dispute 
between  the  dissolved  oomptny  and  any  other  company  or  any 
persmi,  under  which  any  reference  is  pending  and  ineemplete 
at  the  time  of  amalgamation,  and  no  award  tbaretofore  made 
and  then  remainmg  in  force^  shall  be  revoked  or  pr^udioBilly 
affected  by  anything  in  the  amslgamating  Aot  or  m  this  pact 
of  this  Act  contained;  but  every  such  submission  and  award 
shall  be  u  valid  and  effeotnal  ix  or  against  the  amalgaraated 
company  as  it  wonld  have  been  fior  or  against  the 
company. 


45.  Unexsewied  iporls  ^  diisohsi  eon^nies  mag  be 
pletsd,']  All  works  which  the  dissolved  company  is  at  ^e  tUme 
of  amalgamation  aetherised  or  bound  to  execute  and  cemplefe, 
and  which  are  not  then  execoted  or  completed,  may  or  sittll 
fas  the  oase  may  rsqoire)  be  egceeuted  or  completed  by  tiie 
amalgamated  company,  and  for  that  purpose  the  amalgamated 
company  shall  have  and  be  subject  to  all  the  powers,  ririits,  and 
oonditions  which  were  conferred  or  imposed  upon  the  diasobred 
company,  and  whi^  but  for  the  passing  of  the  amalgamating 
Act  mignt  liave  been  exercised  by  or  enforced  agiuAst  the  die- 
solved  company. 

46.  Contracts fos  landenlsred  into  kf  dissolved  compmsAee 
to  bs  executed,']  Where  the  dissolved  ooeipany  has  under  any 
q>eeial  Act  entered  into  any  contract  ibr  the  pnrehase  of  or 
taken  or  used  aav  lands,  which  at  the  time  of  amalgametSoo 
Imvw  not  been  efifeetaally  conveyed  to  the  ^ssolved  company, 
or  tlie  purobase>money  in  renpect  of  which  has  not  be«i  duly 
paid  by  the  dissolved  conapany,— then  and  in  ^^rery  voA  case 
the  oontzact,  if  in  force  at  the  thna  of  amalgamation,  abell 
thereafter  be  comi^eted  by,  and  such  lands  shall  be  conveyed 
tO)  the  amalgamated  company,  or  as  the  amalgamated  company 
directs,  and  the  potchase-numey  shall  be  paid  and  applied 
pursuant  to  the  special  Acts  relating  to  the  dissolved  company ; 
and.  those  Acta  shall,  in  relation  to  the  completion  of  the  con- 
tract and  the  pm^^hasc  and  eouvigraueo  of  the  lands,  and  the 
payment  and  application  of  the  porchaae-iooneiy  in  respeot 
thereof,  be  read  and  construed  as  if  the  amalgaaoatad  ooapany 
were  the  company  nauMd  in  the  Acts  and  contract. 

.  47.  Application  of  meneg  paid  into  banA  or  to  trmateseJ^ 
Where  any  money  has,  before  the  time  of  amalgamation  faeaa 
paid  by  the  dissolved  company,  or  is  thereafter  paid  by  the 
amalgamated  company  under  any  special  Act  relating  to  the 
dissolved  company,  into  the  Beak  of  England,  or.  into  one  of 
the  inCQcporated  or  chartered  Banks  in  Scotland,  or  into  the 
Bank  of  Irel^d,  or  to  any  trustee  er  trustees,  on  acoonnt  of 
the  purchase  of  any  lands,  or  any  interest  therein,  or  for  any 
compensation  or  sattsfactioo,  or  on.  any  other  account,  8uo!i 
money,  or  the  stocJts,  fhmfs,  or  securities  hi  or  upon  whi^ 
Che  same  thm  Is  or  thereafter  maybo  invested  by  orderof  any 
couit,  or  otheiwise  ai^  die  interest,,  drndends,  and  annuat^ 
produce  thereof,  shalf  be  appKed  and  disposed  of  puesnant  to 
snch  specTal  Act;  and  that,  and  every  other  Act,  shaU,  in  rd» 
I  tion  to  such  money,  stodcs,  fundk,  or  securities,  or  the  inCeras*! 
dividends,  or  annual  produce  thereof,  be  read  exsdt  constmed  ea 
if  the  amalgamated  company  were  die  company  therein  uauu^ 
with  reibrence  to  the  same  monqr,  stocky  fUnis^  seourltfW^ 
iatereat^  (fividends^  or  nmnal  prodocci 

43.  Officers  of  dmeXved  eompanms  to  be  oeeaiaUtMe  fs/t 
j  fioeHi^*!  AIL  offioevi  and  pttTfiOBiirhiiilt  the  thne  ef 
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^•nation,  have  in  their  potMsaion  or  under  their  control  tny 
books,  doeoments,  papers,  or  effects  bekmging  to  the  diseolTea 
coatpany,  or  to  which  the  dissolTod  oompuiT  would  hot  ibr 
soeh  diaeolotioQ  hare  been  tntitled,  shall  be  liable  to  account 
for  and  delirer  np  the  same  to  tho  amalgamated  company,  or 
to  toch  persons  as  thft  amalgamated  company  may  appoint  to 
r2oeire  the  same  in  the  same  manner,  and  subject  to  the  same 
coQsoqaences  on  nsfnsal  or  neglect,  as  if  such  officers  and  per- 
sons  hud  been  appointed  by  and  become  possessed  of  snch  books 
documents,  papers,  or  effects  for  the  amalgamated  company. 

49'  Officer 9  ofdtMaolved  companit$  to  be  offieeriof  aimalga' 
tmaUd  eompai^.']  All  clerks,  officers,  and  serrants  who  at  the 
time  of  amalgamation  are  in  the  employment  of  the  diseolved 
company  shall  thereupon  become  clerks,  officers,  or  servants, 
as  the  case  may  be,  of  the  amalgamated  company,  with  the 
same  rights,  and  subject  to  the  same  obligations  and  incidents 
in  reipect  of  such  employment  as  they  would  have  had  or  been 
solject  to  as  the  clerks,  officers,  or  servants  of  the  dissolved 
company,  and  sliall  so  continue  unless  and  until  they  respec- 
tively are  duly  removed  from  such  employment  by  the  amal- 
gam i  ted  company,  or  until  the  terms  of  their  employmemt 
are  duly  altered  by  the  amalgamated  company. 

60.  B4iek$y  4c,toh9  epidiMee,']  All  books  and  documents 
whieh  would  have  been  evidence  in  respect  oP  any  matter  for 
or  against  the  dissolved  company  shall  be  admitted  as  evidence 
in  respect  of  the  same  or  the  like  matter  for  or  against  the 
amalgamated  company, 

51.  Btsolmii&nt  of  dissolved  eompamee  to  remain  in  Jmre,"^ 
All  resolutions  of  any  general  meeting  or  board  of  directors  m 
the  dissolved  company,  or  of  any  duly  constituted  and  author- 
is^  committee  thereof  so  far  as  the  same  are  applicable  and 
remain  in  force,  shall,  notwithstanding  the  dissolution,  con- 
tinue to  be  operative,  and  shall  apply  to  the  amalgamated 
company,  and  to  the  directors,  officers,  and  servants  of  the 
amalgamated  company,  until  duly  revoked  or  altered  by  the 
amalgamated  company  or  under  thehr  authori^. 

52.  Paymemt  of  ca/Zf.l  All  calls  made  by  the  dissolved 
company,  and  not  paid  at  the  time  of  amalgamation,  shall  be 
payable  to  and  mav  be  enforced  by  the  anu^anuted  company, 
as  if  such  calls  had  been  made  by  the  amalgamated  company. 

53.  Regittere^  hooki^  and  certi/tcatee  relating  to  diewolved 
eompanie*  to  stihtist  untU  replac^'\  All  registers  of  shares, 
stock,  mortgagees,  and  bonds  of  the  dissolved  company,  and 
all  registers  of  transfers  thereof  respectively,  and  all  share- 
holders and  stockholders  address  books,  and  all  certificates  of 
shares  or  stock  of  and  in  the  dissolved  company,  whieh  are 
valid  and  subsisting  at  the  time  of  amalganntieo,  shall  eeo- 
tinue  to  be  valid  and  subsisting,  and  shall  b^ive  the  same 
operation  and  effect  as  before  the  dissolution,  unless  and  until 
new  or  altered  registers,  books,  and  certificates  respectively 
are  substituted  in  their  stead;  and  all  tnnslert,  sales,  or  dis- 
positions of  stock  er  shares  made  before  the  dissolution  and  not 
then  completed  shall  have  the  same  operation  and  cflect  as  if 
made  aAer  the  diseolution. 

54.  Bydawe  to  remain  in  force.']  ATI  the  byelaws,  rules, 
and  regulations  of  the  dissolved  company  rdbting  to  the 
management,  nse,  or  control  of  their  undertaking  ihall,  notwith- 
standing  the  dissolntion,  contsnne  to  be  in  fores  and  applicable 
to  and  in  reject  of  the  undertaking,  and  shall  and  may  be 
enforced  by  and  available  to  the  aaudgamated  company  in 
their  own  name,  as  well  for  the  recovery  of  penalties  as  for  all 
other  purposes^  as  if  the  same  respeetiveiy  had  been  originally 
made  by  the  amalgamated  company,  aotil  the  ezpiratioa  of 
twelve  months  after  the  time  of  aoulgamation,  or  until  other 
byelaws,  rules,  and  regulations  ate  duly  made  by  the  smalga- 
matad  company  in  their  stead,  wiuehei"sr  first  happens. 


59.  General  ioving  of  rights  and  claiwts.2  Notwithstanding 
the  dissolution  of  the  dissolved  oompany,  and  the  amalgama- 
tiottr  everything  beibce  the  f&me  ofamalgamtion  done,  suffered, 
and  confirmed  respectively,  under  or  by  virtue  of  Mvt  special 
Afit  rUatin^  to  tha  disnlved  eoapany,  siwll  be  aa  valid  as  if 
the  amalgsmating  Act  had  not  beca  pasasd)  and  the  diesolu- 
tien  and  amalgaa^ataea,  tad  the  amalgamalieg  Aol,  and  this 
pert  of  this  Act,  respectively,  shall  accordingly  besabjeef  and 
without  pcejmdice  toewything  sodeae,  safi^red,  andeeofivmed 
rMpaotivsly,  and  to  all  rights,  liabilities,  claims,  and 
denwuds»  pcesent  er  iatuse,  which  if  tlie  disMltitioa  and  asial- 
gamatien  had  not  taken  plaos,  aod  the  amalgamaciag  Act  had 
no:  bem  pitsd,  woald  be  iooident  to  er  eonseqaBnt  on  any  thtog 
sodoiv*  ssfferedtaadcoofinoedrMpeetirvely;  and  widi  respeot 
l>  allAing^eodio,  irfiwilTiad  cectentd  tmp9itMlj,  cad 


to  all  snch  rights,  liabilities,  claims,  and  demands,  the  amal- 
gamated  oompany  shall  to  lUl  intents  represent  the  dissolved 
oompany  f  and  the  generality  of  this  present  provision  shall 
not  be  deeuMd  to  be  restricted  by  any  other  of  the  provisions 
of  this  part  of  this  Act  or  by  any  provision  of  tlie  amalgamat- 
ing Act  that  does  not  expressly  refer  to  this  present  provision 
and  expressly  restrict  the  opcratioa  thereof. 

CAP.  xcm. 

An  Act  for  oonsolidttiDg  in  One  Act  certain  Provisions 
freqoently  inserted  in  Acts  relating  to  Waterworks. 

[28th  July,  1863. 

WHEREAS  The  WaterworksClauses  Act,  1847,  was  passed 
in  order  to  comprise  in  one  Act  sundry  provisions  which  were 
at  the  time  of  the  passing  of  that  Act  usually  introduced  into 
Acts  'of  Parliament  authorising  the  construction  of  certain 
waterworks: 

And  whereas  sundry  provisions  of  the  like  nature,  but  not 
comprised  in  the  said  Act,  are  now  frequently  introduced  into 
Acts  of  Parliam  .-nt  relating  to  waterworks,  and  it  is  expedient 
to  comprise  such  last-mentioned  provisions  also  in  one  Act. 
and  that  as  well  for  the  purpose  of  avoiding  the  necessity  of 
repeating  such  provisions  in  special  Acts  relating  to  water- 
works, as  for  ensuring  greater  uniformity  in  the  provisioiis 
themselves: 

Be  it  tlierefore  enacted  by  the  Queen's  most  exoellaat  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Comrnoas,  in  this  present  Parliament  assem- 
bled, and  by  the  anthority  of  the  same,  as  follows  s 

PreKminary, 

1.  Short  tUle.l  This  Act  may  be  cited  as  the  Waterworks 
ClauMS  Act,  1863;  and  the  Waterworks  Clauses  Act,  1847, 
and  this  Act  may  be  cited  together  as  the  Waterworks  Clauses 
Acts,  1847  and  1863. 

S.  Application  of  Act  and  interpretalUm  </  ienna.]  This 
Act  shall  apply  to  any  waterworks  to  which  any  special  Act 
hereafter  pasted  and  incorporating  this  Aot  relates;  and  every 
su^  speeUd  Act  is  bereia-after  referred  to  as  **  the  special 
Act." 

Terms  need  in  this  Act  have  the  same  meanings  as  the 
same  terms  have  when  nfed  in  the  Waterworks  Clauses  Act, 
1847. 

The  provisions  respecting  the  recovery  of  penalties  con- 
tained in  the  last-mentioned  Act  shall  be  incorporated  with 
this  AcL 

Seeariiy  of  ReoerwoirM* 

And  with  respect  to  the  security  of  the  reservoh^  coo- 
strueted  by  the  undertakers,  be  it  enacted  as  follows : 

3.  Power  for  jmtwes  to  inquire  as  to  danger  of  reservoir,'] 
Whenever  any  person  interested  complains  to  two  justices  that 
any  reservoir  constructed  by  the  undertakers  is  in  a  dangerous 
state,  snch  justices  shall  forthwith  make  inquiry  into  the  truth 
of  the  cotnplaint;  or  two  justices,  on  their  own  view,  and  with- 
out complaint  by  any  person,  may  proceed  nnder  the  present 
provbions  as  if  a  eomplaint  had  hem  so  made  to  them. 

4.  Order  ofjustieesfor  immediate  repair,]  If,  on  aujjr  such 
inquiry,  the  justices  are  satisfied  that  the  complaint  is  well 
founded,  and  that  the  reservoir  is  in  a  dangerous  state,  and 
that  the  danger  is  so  imminent  as  not  to  admit  of  dehty  in  re* 
moving  the  cause  of  complaTnt,  they  shall  order  such  person 
as  they  think  fi^t  to  enter  on  the  property  of  the  undertakers, 
and  to  lover  the  water  in  the  reservoir,  and  to  eaecute'and  do 
all  sucli  works  and  things  as  the  justices  think  requisite  and 
proper  for  removing  the^  cause  of  compLiinL 

5.  Order  qf  jusiietM  on  nmdertaJkere  to^^pair  resmveir. 
Order  ofjmsiices  onfmibart  of  undertakers  la  repair.']  If,  on 
any  snch  inquiry,  tlw  justices  ace  satisfied  that  there  is  good 
caose  of  eompiaint*  but  are  not  satisfied  that  the  laservoir  is  in 
such  an  imminently  dangerous  state  as  not  to  admit  of  delay 
in  removing  the  cause  of  complaint^  they  shall  issue  their  sum- 
mons to  the  undertakers  to  answer  the  complaint;  and  upon 
hearing  the  parties,  the  justices  ma^,  or  upon  default  o(  appear- 
ance of  the  undertakers,' then  fu  their  absence,  the  justices  shall, 
order  the  nndertfliMrs»  witMn  meh  period  as  the  justices  thmk 
reasonable  and  specify  in  the  order,  tm  l^ewer  the  water  in  fh» 
reservoir,  and  te  exeeate  and  de  alt  taoh  wwks  and  tilings  a» 
tlie  josCiees  think  reqaisite  and  proper  ht  removing  ihe  cause 
of  ooBtptatfltr 

Ucbe  aaderfiakers  foil  to  egnewte  or  do  witldir  that  period 
any  such  work  or  thing,  the  justices  who  made  the  order,  or 
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any  other  two  jastioes,  on  being  satisfied  of  such  fiulore,  maj 
either  order  such  persons  as  the  justices  think  fit  to  enter  on 
tho  prop^ty  of  the  undertakers,  and  to  lower  the  water  in  the 
reservoir,  and  to  execute  and  do  all  such  works  and  things  as 
the  justices  think  requisite  and  proper  for  remoTing  the  cause 
of  complaint;  or  may  if  they  think  fit,  by  order  Impose  on  the 
undertakers  a  penalty,  not  exceeding  ten  pounds,  for  every  day 
during  which  such  failure  continues  after  the  making  of  the 
order  imposing  the  penalty. 

6.  Form  of  order,  ]  Any  order  of  justices  made  in  any  of 
the  cases  aforesaid  shall  be  in  writing  under  their  hands,  and 
may  be  in  the  form  set  forth  in  the  schedule  to  this  Act,  with 
such  variations  as  circumstances  require. 

7.  PerMom  acting  under  order  not  trespassersJ]  Any  person 
acting  under  and  in  pursuance  of  any  such  order  shall  not  be 
deemed  a  trespasser;  and  if  any  person  wilfully  obstructs  any 
person  lawfully  acting  in  obedience  to  any  such  order,  or  wil« 
ful!y  does,  or  instigates,  or  suffers  to  be  done,  anything  in 
contravention  thereof,  he  shall  for  every  such  offence  be  liable 
to  a  penalty  not  exceeding  fifty  pounds. 

8.  Order  for  patftnent  of  costs  and  espenses."]  The  justices 
may  order  all,  or  such  part  as  they  think  fit,  of  tbe  costs  of 
and  incident  to  the  applying  for  and  obtaining  of  any  such 
order  to  be  paid  by  tho  undertakers,  and  also  all,  or  such  part 
as  the  justices  think  fit,  of  the  expenses  of  the  works  and  things 
executed  and  done  in  pursuance  of  any  such  order  by  any 
person  other  than  the  undertakers,  to  be  paid  by  the  under- 
takers to  such  person  as  the  justices  appoint. 

If  the  justices  before  whom  the  complaint  is  made  think 
that  there  is  no  sufficient  ground  for  the  complaint,  they  may, 
if  they  think  fit,  order  the  complainant  to  pay  to  the  under* 
takers  the  whole  or  any  part  of  their  costs  of  or  incident  to  the 
complaint. 

9.  Appeal  by  undertakers."]  If  the  undertakers  consider 
themselves  aggrieved  by  any  order  or  determination  of  justices 
under  the  present  provisions,  they  may  in  like  manner  and 
subject  to  the  like  conditions  as  by  the  Railways  Clauses 
Consolidation  Act,  1845,  are  provided  in  the  case  *of  appeals 
in  respect  of  penalties,  appeal  to  tbe  oourt  of  general  or  quarter 
sessions  for  the  county  or  place  where  the  cause  of  appeal  arises; 
and  that  the  court  may,  on  the  hearing  of  the  appeal,  either  affirm  ' 
or  quash  the  order  of  determination,  or  make  such  other  order 
in  the  premises  as  may  seem  fit,  and  may  make  such  order  as  to 
the  costs,  both  of  the  original  proceedings  and  of  the  appeal,  as 
may  seem  fit;  but  the  order  or  determination  appealed  against 
shall,  pending  the  appeal,  continue  in  force. 

10.  Undertakers  not  to  be  retponsibU  /br  consequences  of 
order,"]  Notwithstanding  anything  in  the  special  Act  contained, 
the  undertakers  shall  not  be  liabld  to  pay  any  damages,  pcnal« 
ties,  costs,  charges,  or  expenses  for  or  iu  respect  of,  or  be  answer- 
able or  accountable  for,  any  diminution  or  cessation  of  the 
supply  of  water,  or  any  other  breach  or  nonperformance  of 
their  or  any  of  their  duties,  liabilities,  or  obligations  under  the 
special  Act,  that  may  be  occasioned  by  or  result  from  (he  exe- 
cution of  any  such  order. 

11.  Provisions  <u  to  Scotland,]  The  present  provisions  with 
respect  to  tbe  security  of  reservoirs  shall  apply  to  England 
and  Ireland ;  and  they  thall  also  apply  to  Scotland,  subject  to 
the  following  variations,  namely, — the  sheriff  shall  be  deemed 
to  be  empowered  thereby,  as  well  as  two  justices;  and  the 
appeal  given  shall  lie  from  two  justices  In  manner  provided  by 
sections  one  hundred  and  fifty>one  and  one  hundred  and  fifty- 
two  of  the  Railways  Clauses  Consolidation  (Scotland^  Act, 
1845,  and  shall  lie  from  a  sheriff  substitute  to  the  sheriff  depute, 
where  the  matter  comes  in  the  first  instance  before  a  sheriff 
substitute;  and  in  that  case  the  sheriff  depute  shall  hear  and 
determine  the  app^,  and  may  dther  confirm,  recall,  vary,  or 
supersede  the  order  of  the  sheriff  substitate  as  he  thinJcs  proper; 
and  the  costs  of  the  appeal  thall  be  in  the  discretion  of  the 
sheriff;  and  the  order  or  judgment  of  tbe  sheriff  in  tho  tppeal 
shall  be  final. 

Supply  of  Water, 

And  with  respect  to  the  supply  of  water  to  be  furnished  by 
tho  undertakers,  be  it  enacted  as  follows: 

12.  Supply  for  other  than  domestic  purposes.]  A  supply  of 
water  for  domestic  purposes  shall  not  inolude  a  supply  of  water 
for  cattle,  or  for  horses,  or  for  washing  carriages  where  snoh 
horses  or  carriages  are  kept  for  sale  or  hire  or  by  a  common 
carrier,  or  a  supply  for  any  trade,  manufacture,  or  business,  or 
for  watering  gardoiSi  or  for  foontains,  or  for  any  ornamental 
purpose. 


13.  Want  ofsuppfy  for  other  than  domestte-purposesj  when 
excused.]  Where  the  undertakers  are  authorised  by  tbe  special 
Act  to  supply  water  for  other  than  domestio  purposes,  they 
shall  not  be  liable,  in  the  absence  of  express  stipulation,  under 
any  agreement  for  the  supply  of  water  for  other  than  dom«stio 
purposes,  to  any  penalty  or  damages  for  not  supplying  such 
water,  if  the  want  of  soch  supply  arises  from  frost,  nnnwial 
drought,  or  other  nnavoidable  cause  or  accident. 

14.  Power  to  let  meters  for  hire.]  Where  the  nndertakers 
are  authorised  by  the  special  Act  to  supply  water  by  oaeasnre, 
they  may  let  for  hire  to  any  consumer  of  water  bo  supplied 
any  meter  or  instrument  for  measuring  tbe  quantity  of  watcf 
supplied  and  consumed,  and  any  pipes  and  apparatus  for  tbe 
conveyance,  receptioti,  or  storage  of  the  water,  for  such  remun« 
eration  in  money  as  may  be  agreed  upon  between  them  and 
the  consumer,  which  shall  be  recoverable  in  the  same  manoer 
as  rates  due  to  the  undertakers  for  water;  and  the  meters,  in- 
struments, pipes,  and  apparatus  shall  not  be  subject  to  distress 
or  to  the  landloid's  hypothec  for  rent  of  the  premises  where 
the  same  are  used,  or  be  attached  or  taken  in  execution  under 
any  prooess  of  any  court  of  law  or  equity,  or  under  or  in  pur- 
suance of  any  adjudication  or  order  in  bankruptcy,  or  other 
legal  proceeding,  against  or  affiicting  the  consumer  of  the  water 
or  the  occupier  of  the  premises,  or  other  the  person  iu  whose 
possession  the  meters,  instruments,  pipes,  and  apparatus  may 
be. 

15.  Pother  for  cucertaining  quantity  consumed  by  meter,  and 
for  removing  meters,  Sfc]  The  officers  of  the  undertakers  may 
enter  any  bouse,  building,  ot  lands  to,  through,  or  into  which 
water  is  supplied  by  them  by  measnre,  in  order  to  inspect  tbe 
meters,  instruments,  pipes,  and  apparatus  for  measuring,  con- 
veyance, reception,  or  storage  of  water,  or  for  the  purpose  of 
ascertaiuuag  the  quantity  of  water  supplied  or  consumed,  and 
may  from  time  to  time  enter  any  house,  building,  or  lands,  for 
tbe  purpose  of  removing  any  meter,  instrument,  pipe,  or  appa- 
ratus the  property  of  the  undertakers;  and  if  any  person  hindsfs 
any  such  offiicer  from  entering  or  making  such  inspection,  or 
effecting  such  removal,  be  shall  for  eyery  such  offence  be 
liable  to  a  penalty  not  exceeding  five  pounds;  but,  except  with 
the  consent  of  a  justice  or  the  sheriff,  this  power  of  entry  shall 
be  exercised  only  between  the  hours  of  ten  in  the  forenoon  and 
four  in  the  afternoon. 

Protection  of  Water. 

And  with  respect  to  the  waste  or  misuse  of  the  water  supplied 
by  or  belonging  to  tbe  undertakers,  be  it  enacted  as  follows: 

16.  Power  to  cutoff  water  in  certain  c<ises.]  If  any  person 
supplied  with  water  by  the  undertakers  wrongfully  does  or 
causes  or  permits  to  be  done  anything  in  contravention  of  any 
of  the  provisions  of  the  special  Act,  or  wrongfully  fails  to  do 
anything  which,  under  any  of  those  provisions,  ought  to  be 
done  for  the  prevention  of  the  waste,  misuse,  undue  consump- 
tion, or  contamination  of  the  water  of  the  undertakers,  they 
may  (without  pr^udice  to  any  remedy  against  him  in  respect 
thereof)  cut  off  any  of  the  pipes  by  or  through  which  water  is 
supplied  by  them  to  him,  or  for  his  use,  and  may  cease  to 
supply  him  with  water,  so  long  as  the  cause  of  injury  remains 
or  is  not  remedied. 

17.  Penalty  for  waste,  {pe.  of  water  by  non-repair  of  pipes, 
jfc]  If  any  person  supplied  with  water  by  the  undenakers 
wilfully  or  negligently  causes  or  suffers  any  pipe,  yalve,  code, 
cistern,  bath,  soil-pan,  watercloset,  or  other  apparatus  or  recep- 
tacle to  1)0  out  of  repair,  or  to  be  so  used  or  contrived  as  that 
the  water  supplied  to  him  by  the  undertakers  is  or  is  likely  to 
be  wasted,  misused,  unduly  consumed,  or  contaminated,  or  so 
as  to  occasion  or  allow  the  return  of  foul  air,  or  other  noisome 
or  impure  matter,  into  any  pine  belonging  to  or  connected  with 
tbe  pipes  of  tbe  undertakers,  ne  shall  for  every  such  offence  be 
liable  to  a  penalty  not  exceeding  five  potmds. 

18.  Penalty  for  appUoation  of  ufoter  contrary  to  agreement.] 
If  any  person-— 

First,  not  having  firom  the  nndertakers  a  supply  of  water 
for  other  than  domestb  purposes,  uses,  for  other  than 
domestio  purposes,  as^  water  sqpplied  to  him  by  tbe 
undertakers;  or 
Secondly,  having  firom  tbe  undertakers  a  supply  of  water 
for  any  other  than  domestio  purposes,  uses,  for  any  pnr- 
.    poses  other  than  those  for  wbioh  he  is  entitled  to  use  the 
same,  any  water  scpplied  to  him  by  the  undertaker  a,— 
he  shall  for  o^orj  Moh  offence  be  liable  to  a  penal^  nol  vt^ 
ceeding  forty  sbillingi^  without  pr^udioe  to  Uie  right  fA  tbe 
n4der  tak«n.  to  r^ooy w  from  him  tbe  Talne  of  the  wat«r  miiiissd. . 
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19  Pimaltjffor  extenMitmoraUeraiion  ofpipe$,^  It  thall  not 
be  Uwfbl  fyr  the  owaw  or  oooupier  of  ^nj  prenufles  supplied 
iriUi  water  by  the  nodertakert,  or  any  cooanmer  of  the  water 
of  the  UDdertakera,  or  any  other  peraon,  to  affix  or  cause  or 
permit  to  be  affixed  any  pipe  or  apparatus  to  a  pipe  belonging 
to  the  undertakers,  or  to  a  communioation  or  service  pipe 
bdonging  to  or  used  by  such  owner,  occupier,  consumer,  or 
other  person,  or  to  make  any  alteration  in  any  such  commu- 
nioation or  service  pipe,  or  in  any  apparatus  connected  therewith, 
without  the  consent  in  every  such  case  of  the  undertakers ;  and 
if  any  person  acts  in  any  respect  in  contravention  of  the  pro- 
Tisiona  of  the  prseent  section,  he  shall  for  every  such  otTence 
be  liable  to  a  penalty  not  exceeding  five  pounds,  without  preju- 
dice to  the  right  of  the  undertakers  to  recover  damsges  firom  him 
in  reroect  of  any  injury  dotie  to  their  property,  and  without 
pnouaice.  to  th^  right  to  recover  from  him  the  value  of  any 
water  wasted,  misused,  or  unduly  consumed. 

20.  PinaUjf  far  M$e  of  wtUr  without  agreementl  If  any 
person,  not  being  supplied  with  water  by  the  undertakers, 
wrongAilly  takes  or  uses  any  water  from  any  reservoir,  water- 
course, conduit,  or  pipe,  or  from  any  cistern  or  other  like  place 
containing  water  banging  to  the  undertakers,  or  supplied  .by 
them  for  the  uae  of  any  consumer  of  the  water  of  the  under- 
takers, he  shall  for  evexy  such  offence  be  liable  to  a  penalty 
not  exceeding  five  pounds. 

Roeoveiy  ^  llate$. 

And  with  respect  to  the  recovery  of  water  rates  and  other 
money,  be  it  enacted  as  follows : 

21.  Bteootry  of  raie$  by  actum,']  If  any  person  refuses  or 
neglects  to  pay  to  the  undertakers  any  rate  or  sum  due  to  them 
under  the  special  Act,  th^  may  recover  the  same,  with  costs, 
in  any  court  of  compcikent  jurisdiction;  and  their  remedy  under 
the  present  section  shall  be  in  addition  to  Uieir  other  remedies 
for  the  recovery  thereof. 

SCHEDJJLE. 
Form  qf  Order  o/Jmticei. 

Toil3.of &0. 

We  the  undersigned.  Two  of  Her  Migesty's  Justices  of  the 
peace  acting  for  the  [County]  of  —  do  hereby  order  and 
direct  you  [and  such  person  and  persons  as  you  may  require 
to  aid  and  assist  you  herein,]  forthwith  to  lower  the  water  in 
the  [Aere  deaeribe  the  reservoir  and  the  extent  to  which  the  water 
ietobe  lowered]^  and  to  do  all  such  works  and  things  as  are 
requisite  to  repair  and  make  secure  the  said  reservoir  [and  you 

shall  do  as  little  ixgury  as  possible  to  the  property  of  the 

and  for  acting  as  you  are  hereby  directed  this  shall  be  your 
sufficient  warrant]. 

Given  under  our  hands  this  -»—  day  of  —  one  thousand 
eight  hundred  and  — — >.  A.  B, 

CD. 

CAP.  xcrv. 

An  Act  to  amend  the  Law  relating  to  tho^  repair  of 
Tnmpike  Roads  in  England,  and  to  continue  certain 
Turnpike  Acts  in  Great  Britain.      [28th  July,  1863. 

CAP.  XCV. 

An  Act  for  continning  varions  expiring  Acts. 

[28th  July,  1863. 

CAP.  XCVI. 

An  Act  to  amend  the  Petty  Sessions  (Ireland)  Act 
(1851),  and  the  Petty  Sessions  Clerks  (Ireland)  Act 
(1858).  [28th  July,  1863. 

CAP.  XCVIL 

An  Act  to  enable  Cities,  Towns,  and  Boroughs  of 
Twenty-five  thousand  Inhabitants  and  upwards  to 
appoint  Stipendiary  Magistrates.      [28th  July,  1863. 

CAP.  XCTVTII. 

An  Act  to  confirm  certain  Provisional  Orders  made 
under  an  Act  of  the  ^Fifteenth  Year  of  her  present 
Majesty,  to  facilitate  arrangements  for  the  Relief  of 
Ttimpike  Trusts.  [28th  July,  1863. 

CAP.  XCIX. 

An  Act  to  applv  a  Sum  out  of  the  (consolidated  Fund 
and  the  Surplus  of  Ways  and  Means  to  the  Service  of 
^e  Year  One  thousand  eight  hundred  and  sixty-three. 


and  to  appropriate  the  Supplies  granted  in  this  Ses- 
sion <^  Parliament  [28th  July,  1863. 

CAP.C. 

An  Act  to  render  Owners  of  Dogs  in  Scotland  liable  in 
certain  Cases  for  Injuries  done  by  their  Dogs  to  Sheep 
and  Cattle.  [28th  July,  1863. 

CAP.  CI. 

An  Act  to  appoint  additional  Commissioners  for  exe- 
cuting the  Acts  for  granting  a  Land  Tax  and  other 
Rates  and  Taxes.  [28th  July,  1863. 

CAP.  cn. 

An  Act  to  reduce  the  Duty  on  Rum  in  certain  Cases. 

[28th  July,  1863. 

CAP,  cm. 

An  Act  to  amend  the  Law  in  certain  Cases  of  misappro- 
priation hy  Servants  of  the  Property  of  their  Masters. 

[28th  July,  1863. 

CAP.  CIV. 

An  Act  for  confirming  certain  Provisional  Orders  ^lade 
bv  the  Board  of  Trade  under  The  General  Pier  and 
Harbour  Act,  1861,  relating  to  Blackpool,  Deal  and 
Walmer,  Exmouth.  Rosehearty,  Bfracombe,  Instow, 
Bangor,  Chatham,  Bray,  Dartmouth,  and  Nairn. 

[28th  July,  1863. 

CAP.  CV. 

An  Act  to  remove  certain  Restrictions  on  the  Nesotia- 
tion  of  Promissory  Notes  and  Bills  of  Excnange 
under  a  lunited  Sum.  [28th  July,  1863. 

CAP.  CVI. 

An  Act  to  fhrther  amend  the  Law  relating  to  the  Con- 
veyance of  Land  for  Charitable  Uses. 

[28th  July,  1863. 

OAP.CVIL 

An  Act  to  indemnify  such  Persons  in  the  United  King* 
dom  as  have  omitted  to  qualify  themselves  for  Offices 
and  Employments,  and  to  extend  the  Time  limited 
for  those  Purposes  respectively.       [28th  July,  1863. 

CAP.  cvm. 

An  Act  to  extend  and  make  compulsory  the  Practice  of 
Vaccination  in  ScotUmd.  [28th  July,  1863. 

CAP.  CIX. 

An  Act  for  remedying  certain  Defects  in  the  Law 
relating  to  the  Removal  of  Prisoners  in  Scotland. 

[28th  July,  1863. 

CAP.  ex. 

An  Act  to  amend  the  Lunacy  Acts  in  relation  to  the 
building  of  Asylums  for  Pauper  Lunatics. 

[28th  July,  1863. 

CAP.  CXI. 

An  Act  to  amend  The  Naval  Medical  Supplemental 
Fund  Society  Winding-up  Act,  1861. 

[28th  July,  1863. 

CAP.  cxn. 

An  Act  to  regulate  the  Exercise  of  Powers  under  Special 
Acts  for  the  Construction  and  Maintenance  of  Tele- 
graphs [28th  July,  1863. 

CAP.  cxnL 

An  Act  to  prohibit  the  Sale  and  Use  of  poisoned  Grain 
or  Seed.  [28th  July,  1863. 

CAP.  CXIV. 

An  Act  to  amend  the  Laws  relating  to  Fisheries  in 
Ireland.  X28th  July,  1863. 

CAP.  CXV. 

An  Act  to  explain  the  Act  for  the  Amendment  of  the 
Law  relative  to  gratuitous  Trustees  in  Scotland. 

[28th  July,  1861 
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CAP.  CXVI. 

An  Act  to  provide  for  the  Appointment  of  Navy  Prize 
Agents,  and  respecting  their  Duties  and  Remunera- 
tion. r28th  July,  1863. 

GAP.  cxvn. 

An  Act  to  amend  the  Nuisances  Removal  Act  for  Eng- 
land, 1855,  with  respect  to  the  Seizure  of  diseased 
and  unwholesome  Meat.  [28th  July,  1863. 

GAP.  cxvm. 

An  Act  fbr  consolidating  in  One  Act  certain  Provisions 
firequentlv  inserted  in  Acts  relating  to  the  Constitu- 
tion and  Management  of  Companies  incorporated  fbr 
carrying  on  U^ertakings  of  a  public  Nature. 

[28th  July,  1863. 
GAP.  CXIX. 

An  Act  to  prev^t  ftlse  RepresentationB  as  to  Grants  of 
Medals  or  Certificates  made  by  the  Commisstoners  for 
the  £xhibiti0Q8  of  1851  and  1862. 

[28th  July,  1863. 
CAP.  CXX. 

An  Act  for  the  Auginentation  of  certahi  Benefices,  the 
Right  of  PteseatatioB  to  which  is  vested  in  the  Lord 
Chancellor.  [28th  July,  1863. 


CAP.  CXXI. 

An  Act  to  establish  the  Validity  of  Acts  performed  in 
her  Maje6ty*8  Possessions  abroad  by  certam  Clergy- 
men ordained  in  Fore^  Parts,  and  to  extend  the 
Powers  of  Colonial  L^Qatures  with,  respect  to  such 
Clergymen.  [28th  July,  1863. 

CAP.  cxxn. 

An  Act  to  enable  her  Migesty  in  Council  to  make 
Alterations  in  the  Circuits  of  the  Judges. 

[28th  July,  1863. 

CAP.  cxxm. 

An  Act  to  amend  the  Law  relating  to  District  Paro- 
chial Churches  in  Ireland.  [28th  July,  1863. 

CAP.  CXXIV. 

An  Act  fi>r  the  more  effectual  Condensation  of  Muriatie 
Add  Gas  in  Alkali  Works.  [28th  July,  1863. 

CAP.  CXXV. 

An  Act  fi>r  promoting  the  Revision  of  &e  Staiate  Law 
by  repealmg  certam  Enactments  which  have  ceased 
to  be  m  force  or  have  become  mineoessary. 

[28th  July,  1863. 
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Abkbaton.    See  Locjll  Gotebnmbnt. 

Acts  of  Pabliambnt.  See  Consolidation  Clauibs,  Ex- 
FiBiNo  Laws  Continuance,  and  Statutb  Law  IUyision. 

Administration  of  Justice,  See  Admibaltt,  Coubt  of, 
Africa  CSouth),  Altbbations  in  Judobs'  Circuits,  Cob- 
bupt  Pbacticea  at  elections.  Criminal  Proobedinos, 
Gratuitous  Tbustebs,  Justicbs,  Jubisdiction  of,  Lia- 
bility OF  Innkeepebs,  Maoistbatbs,  Stipbkdiabt, 
Misapfbopbiation  bt  Sbbvants,  Oaths  Relief,  Per- 
sonal Violence,  Petty  Sessions,  Pbisons,  Sbizobb  of 
Gbowino  Cbops,  Yicb  Admibalty  Coubts. 

Admiralty,  Coubt  of;  to  facilitate  the  appointment  of  Tice 
admirals  and  of  officers  in  vice  admiralty  coarts  in  her  Ma- 
jesty's possessions  abroad,  and  to  confirm  the  past  proceedings, 
to  extend  the  Jurisdiction,  and  to  amend  the  practice  of  those 
conrts — U.K,  ©.24  .  .  .  ...  6. 

Adtangbs  of  Pubuc  Monby.    See  Public  Wobks,  &c. 

Africa  (South);  for  the  prevention  and  pimishment  of  offences 
committed  by  her  Majesty's  subjects  in  South  Africa — 
U.K.  c.  35.  .  .  .  .  .  .  10 

African  Slayb  Tbade;  to  carry  into  effect  an  additional 
article  to  the  treaty  oi  the  seventh  day  of  April  one  thou- 
sand eight  hundred  and  sixty  ^wo,  between  her  Mtgesty  aad 
the  United  States  of  America,  for  the  suppression  of  the 
African  Slave  Trade— U.K.  c  34  .  .  .10 

Albxandba,  Pbincbss.  See  Pbincb  and  Pbuicbm  of 
Walbs. 

Alkali  Wobks;  for  the  more  effectual  condensation  of  Mu- 
riatic Acid  Gas  in  Alkali  Works-G.B.  &  L  c.  124        .  47 

Altebations  in  Judges  Cibcuits;  to  enable  her  Mi^jesty  in 
Council  to  make  alterations  in  the  Cirouits  of  the  judges — 
E.  c.  122        .  .  .  .  .  .47 

Ambbica.    See  Unttbd  States. 

Annuities  to  the  Princess  of  Wales  ;  to  enable  her  Migesty 
to  provide  for  the  establishment  of  his  royd  Higbn'ss  the 
Prince  of  Wales  and  her  Royal  Highness  the  Princess 
Alexandra  of  Denmark,  and  io  settle  certain  annuities  on 
her  Ruyal  Highness— U.K.  c  1  .  .  .1 

Application  of  Aids.    See  Consolidated  Pund. 

Appbopbiation  of  Supplies;  to  apply  a  sum  out  of  the 
Consolidated  Fund  and  the  surplus  of  ways  and  means  to 
the  service  of  the  year  1863,  and  to  appropriate  the  supplies 
granted— U.K.  c.  99        .  .  .  .  .48 

Abmy.    See  Mutiny. 

Absbnalb.    See  Fobtifications. 

Asylums,  Lunatic.    See  Paupeb  Lunatic  Asyluus. 

Augmentation  of  Benefices;  for  the  aogmentation  of 
certain  benefices,  to  right  of  presentation  to  which  is  vested 
in  the  Lord  Chancellor— £.  c  120  .  .  .47 

Baxbhousbs,  for  the  regulation  of.— G.  B.  &  L  o.  40.         .  10 

Ballots  fob  thb  Militia.    See  Militia. 

Banoob.    See  Pibbs  and  Habboubs. 

Banks  vob,  Satinos.    See  Savings  Banks. 

Basfobd.    See  Local  Goybbnmbnt. 

Batlby.     See  Local  Goybbnmbnt. 

Bedfobd.    See  Local  Goyeiovmbnt. 

Bbneficbs,  Auombntaiion  OF;  for  the  angmentation  of  ear- 
tain  benefioea,  the  right  of  presentation  to  which  is  vested  in 
the  Lord  Chancellor— £.  c.  120  .  .  .47 

Bebwick-upon-Twbed.    See  Local  Goyebnmbnt. 

Bills  of  Exchanob  and  Pbomissoby  Notes;  to  remove  cer- 
tain restrictions  on  the  negotiation  of  promissory  notes  and 
bills  of  exchsnge  under  a  limited  sum— £.  o.  105         •  ^  46. 

■  to  make  provision  ooBoerning  bills  of  exchange  and  pro- 
missoiy  notes  payable  in  the  metropolis  on  the  day  appoints 
ibr  the  passage  through  the  metropolis  of  her  Royal  Highness 
the  Princess  Alexand^  of  Denmark— £.  0. 2        •        •  1 


BiBTHS  AND  Dbaths  Rbgistbation;  for  the  registration  of 
births  and  deaths  in  Ireland — L  ell  .  .  .4 

Blackpool.    See  Pibbs  and  Habboubs. 

Bleaching  and  Dyeing  Wobks  ;  to  amend  the  Act  23  &  24 
Vict.  c.  78,  for  placing  the  employment  of  women,  young 
persons,  and  children  in  bleaching  works  and  dyeing  works 
under  the  regulations  of  the  factories  Actr--G.B.  &  L 
C.88 10 

Bonds,  Exchbqueb.    See  Exchequeb  Bonds. 

BouNDABiES  OF  Bbitish  Columbla;  to  define  the  boundaries 
of  the  colony  of  British  Columbia,  and  to  continue  the  Act 
21  &  22  Vict.  c.  99,  to  provide'  for  the  government  of  the 
said  colony— UJ^  a  83  .  .  .  .27 

BouNDABiES  OF  Nbw  ZEALAND;  to  alter  the  boundaries  of 
New  Zealand— U.K.  c.  22  .  .  .  .6 

Bbadfobd.    See  Local  Goybbnmbnt 

Bbanch  Mint  at  Sydnby.    See  Sydnby  Bbanch  Mint. 

Bbay.    See  Pibbs  and  Habboubs. 

Bbitish  Columbia;  to  define  the  boundaries  of  the  colony  of 
British  Columbia,  and  to  continue  the  Act  21  &  22  Vict.  c. 
99,  to  provide  for  the  government  of  the  said  colony— UJC. 
e.  83 27 

Caybndish  Tobacco,  &o.;  for  altering  the  dudes  on  tobacco , 
«nd  permitting  the  manufittture  of  Cavendish  and  Nqpro- 
head  in  bond — U.K.  a  7  .  .  .  •  -1 

Cayman  Islands;  for  the  govenmieDt  of  the  Cayman  Ishusda 
—U.K.  c.  31         .  .  .  .       '    .  .  U> 

Centbal  Absbnal. — See  Fokxificatioks. 

Cebtificates  (Exhibition).    See  Exhibition  Mkdata 

Cebtificates  (Public  Stocks);  to  give  farther  facilities  to 
the  holders  of  the  public  stocks— G.B.  &  I.  c.  28  .6 

Chabitabt.b  Usbs,  to  further  amend  the  law  relating  to  the 
conveyance  of  land  for — ^E.  c.  106  .  •  .46 

Chabity  Commissionbbs,  Schbmbs  of.  See  Hitoham*b 
Chabity.    Ruthin  Chabities. 

Chatham.    See  Piebs  and  Habboubs. 

Childben.  See  Bleaching  and  Dyeing  Wobks.  Ills- 
GiTiMATB  (Childben. 

Chubch  of  England;  for  carrying  into  effect  the  report  of 
the  commissioners  appointed  to  inquire  into  the  state  of  the 
dioceses  of  Canterbury,  London,  Win<^eater,  and  Roches- 
ter; and  for  other  purposes — E.  e.  36      .  •  .10 

I  to  empower  the  bishops  of  Welsh  dix>ceses  to  facilitate  the 
making  provision  for  English  services  in  certain  parishes  in 
Wales— W.  c.  82 27 

Chubch  in  Ibblawd;  to  amend  tke  law  relating  to  district 
parochial  churches  in  Ireland — L  c.  123  .47 

Chubch  of  Scotland;  for  remoYing  doubts  as  to  the  powers 
of  the  Courts  of  the  Church  of  Scotland,  and  extendmg  the 
powers  of  the  said  Oourts — S.  e  47         .  .  •12 

Chubch  in  the  Colonies^  to  establish  the  Yalidity  of  acts 
performed  in  her  Majesty's  possessions  abroad  by  certain 
cleiigymen  ordained  in  foreign  parts,  and  to  extend  the 
powers  of  colonial  legislatures  with  respect  to  such  cleigy- 
men — U.K.  c  121  .  .  .  .^  .47 

Cibcuits  of  thb  Judges;  to  enable  her  Mi^jesty  in  Council 
to  make  alterations  in  the  circuits  of  the  judges — £.  c  1 22  47 

Clergymen.    Sea  Chubch. 

Coal  AND  Wine  Duties;  for  further  continuing  and  appro- 
priating the  London  coal  and  wine  duties  [Holbom  Hilt 
improvement] — E.  c.  46  .  .  •  .12 

Coggbshall.    See  Hitcham's  Chabity. 

Colonial  Acts  Confibmation;  to  confirm  certain  Acts  of 
colonial  Legislatures — U.K.  c  84  .  .  .27 

Colonial  Clbbgy;  to  establish  the  validity  of  Actsperiormed 
in  her  Majesty's  possessions  abroad  hy  certain  clergymen 
ordained  in  foreign  parts,  and  to  extend  the  powers  of  oolo- 
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nial  Legislatures  with  respect  to  such  clergymen — U.K. 
C*  121       •  •  •  •  •  .  .47 

Colonial  Lkttebs  Patbnt;  to  detemuDO  the  time  at  which 
letters  patent  shall  take  effect  in  the  oolooies — U.K. 
c  76        •  .  •  .  .  .  .25 

CollMi88ioinnt8  or  Land  Tax;  to  appoint  additional  commis- 
sioners for  executing  the  Acts  for  granting  a  land  tax  and 
other  rates  and  taxes — G.B.  o.  101  .  .46 

C0MUI88IONBR8  FOR  Rbduotion  of  thb  National  Debt. 
See  Sayinos  Banks. 

Ck>MUONS  Inolosure;  to  authorise  the  inclosure  of  certain 
lands  in  pursuance  of  a  report  of  tlie  Inclosure  Commis- 
sioners for  England  and  Wales — E.  0.  18  .  .6 

— >  to  authorise  the  inclosure  of  certain  lands  in  pursuance  of 
a  special  -report  of  the  Inclosure  Commissioners  —  E. 
c  39.       .  .  .  .  .  .  .10 

Companies,  Acts  relating  to;  for  consolidating  in  one  Act 
certain  provisions  frequently  inserted  in  Acts  relating  to  the 
constitution  and  management  of  companies  incorporated  for 
carrying  on  Undertakings  of  a  public  nature — G.B.  &  L 
c.  118.  •  .  •  •  •  .  47 

Condensation  of  Mori  atig  Acid  Gas.  See  Alkali  Works. 

Consolidated  Fund;  to  apply  the  sam  of  £10,000,000  out 
of  the  Consolidated  Fui^  to  the  service  of  the  year  1863 — 
U.K.  6.  .  •  .  .  .  .1 

—  to  apply  the  sum  of  £20,000,000  out  of  the  Consolidated 
Fund  to  the  service  of  the  year  1863 —U.K.  15  .  .6 

—  to  apply  a  sum  out  of  the  Consolidated  Fund  and  the 
surplus  of  ways  and  means  to  the  service  of  the  year  1863, 
and  to  appropriate  the  supplies  granted  in  the  session  of  1863 
— U.K.  c.  99        .  .  .  .  .  .46 

^—  See  also  Puduo  Works. 

Consolidation  Clausbs;  for  consolidating  in  one  Act  cer- 
tain provisions  fre:iuently  inserted  in  Acts  relating  to  rail- 
ways^O.B.  &  L  c,  92     .  .  .  .  .38 

■  for  consolidating  in  one  Act  certain  provi^ons  frequently 
inserted  in  Acts  relating  to  waterworks — G.B.  &  I.  c.  93  .  43 

— — -  for  consolidating  in  one  Act  certain  provisions  frequently 
inserted  in  Acts  relating  to  the  constitution  and  management 
of  companies  incorporated  for  carrying  on  undertakings  of  a 
public  nature — G.B.  &  L  c.  118  .  .  .47 

Construction,  &o.,  of  Tblboraphs;  to  regulate  the  exercise 
of  powers  under  special  Acts  for  the  construction  and  main- 
tenance of- telegraphs^  U.K.  c.  112         .  .  .47 

Contracts  (Watwardbns);  to  prevent  waywardens  con- 
tracting for  works  within  their  own  district— E.  c.  61     .15 

CoNVBTANCB  OF  Land;  to  further  amend  the  law  relating  to 
the  conveyance  of  land  for  charitable  uses — E.  c.  106    .  45 

Cornwall,  Ducht  of;  giving  power  to  sell  and  dispose  of 
lands,  parcel  of  the  possessions  of  the  Duchy  of  Cornwall, 
and  to  purchase  other  lands  to  be  annexed  thereto,  and  to 
reflmlate  fbture  grants  of  leases  of  the  possessions  of  the 
said  duchy;  and, for  other  purposes — E.  c.  49    .  .  12 

Corrupt  Practicbs  AT  Elections;  to  amend  and  continue 
the  law  relating  to  corrupt  practices  at  elections  of  Members 
of  Parliament. — G.B.  &  I.  c.  29.  .  .  .8 

CouNTT  Justices;  to  amend  the  law  relating  to  the  jurisdic- 
tion of  justices  residing  or  being  out  of  the  county  for  which 
they  are  justices. — E.  c  77.        .  •  •  •26 

Courts  of  thb  Church  of  Scotland;  for  removing  doubts 
as  to  the  powers  of  the  Courts  of  the  Church  of  Scotland,  and 
extending  the  powers  of  the  said  courts. — S.  c.  47.  .12 

Criminal  Procebdinqs,  Oaths  in;  to  give  relief  to  persons 
who  may  refuse  or  be  unwilling  fi^m  alleged  consci- 
entious motives^  to  be  sworn  in  criminal  proceedings  in 
Scotland. — S.  c.  85.         .  .  .  •  .25 

Cr<^8  (Growing);  to  amend  the  law  relating  to  the  seisnre 
of  growling  crops  in  Ireland. — L  c  62.     .  .  .15 

Cbotdon.    See  Local  Goyernmbnt. 

Customs  and  Inland  Rbybnub,  to  grant  certain  duties  o£ — 
U.K  c.  22.  .  .  .  .  .  .6 

*-^= for  altering  the  duties  on  tobacco,  and  permitthig 

tho  manufacture  of  Cavendish  and  Negrohead  in  bond. — 
TJJ[.  c.  7.  .        •    .  .  .  .  1 

'  See  also  Excisb.    Inland  Rbtbnub, 


Dartmouth,  See  Piers  and  Harbours. 

Deal.    See  Piers  And  Harbours. 

Deaths;  for  the  registration  of  births  and  deaths  in  Ireland. — 

Lcll  .  •  .  •  •  .4 

Dbbbnham.    See  Hitoham*s  Cbabitt 
Denmark,  Princess  Alexandra  of.     See  Fbihox   and 

Princess  oe  Wales 
Dbsbrtion.    See  Mumrr. 


Dioceses  of  Canterbury,  ftc. ;  for  carrying  into  effect  the 
report  of  the  commissioners  appointed  to  inquire  into  tba 
state  of  the  dioseses  of  Canterbury,  London,  Winchester,  and 
Rochester;  and  for  other  purposes. — E.  c.  36      .  .10 

DiSBASED  Meat;  to  ameud  the  Nuisances  Removal  Act  for 
England,  1855,(18  &  19  Vict,  c  121.,)  with  respect  to  the 
seisnre  of  diseased  and  unwholesome  meat — E.  c  117      47 

Disembodied  Militia    See  Militia. 

Distress  in  Manufacturino  Districts;  to  facilitate  the  exe- 
eutioQ  of  public  works  in  certain  manufacturing  dtstricti; 
to  authorise  for  that  purpose  advances  of  public  money  to  a 
limited  amount  upon  security  of  local  rates;  and  to  shorten 
the  period  for  adoption  of  the  Local  Government  Act,  1858, 
(21  &  22  Vict  c.  98.,)  in  certain  cases— E.  c  70.  .  24 

See  also  Union  Relief  Aid. 

District  Parochial  Churches;  to  amend  the  law  relating 
to  district  parochial  churches  in  Ireland. — L  c.  123.  47 

Dockyards;  to  authorize  further  harbour  regulations  for  the 
protection  of  her  Majesty's  ships,  dockyards,  and  naval  sta- 
tions.— U.K.  c.  30.  ,  .  .  .  .10 

— ^— ^  See  also  Fortifications. 

Doos  ;  to  render  owners  of  dogs  in  Scotland  liable  in  certain 
cases  for  injuries  done  by  their  dogs  to  sheep  and  cattle. — 
S.  c.  100.  .  .  «  .46 

Dover,  Port  of.    See  Fortifications. 

Drainaob  and  ;Improtement  of  Land;  to  enable  landed 
proprietors  to  construct  works  for  the  drainage  and  improve- 
ment of  lands  in  Ireland — I.  c.  88  .  .  .37 

to  facilitate  the  drainage  of  land  in  Ireland — I.  c.  26    .6 

to  confirm  certain   provisional  orders  under  the  Land 

Drainage  Act,  1861,  (24  &  25  Vict  c.  133)— £.  c.  63     .15 

•— ^-See  also  Mill  Sites. 

Drainaob  of  thb  Metropolis;  to  extend  the  powers  of  the 
Act  21  &  22  Vict  c.  104  relating  to  the  miun  Drainage  of 
the  metropolis — E.  c.  68  .  .  .  .24 

Ducht  of  Cornwall;  giving  power  to  sell  and  dispose  of 
lands,  parcel  of  the  possessions  of  the  Duchy  of  Cornwall, 
and  to  purchase  other  lands  to  be  annexed  thereto,  and  to 
regulate  future  grants  of  leases  of  the  possessions  of  the 
said  duchy;  and  for  other  purposes— Re.  49        .  .12 

Duties,  Rates,  and  Taxes.  See  Coal  and  Wine  Duties, 
Customs  and  Inland  Revenue,  Excise  Duty,  Inland 
Revenue,  Land  Tax,  Rum  Dutt,  Tobacco  Duties. 

Dtbino  Works;  to  amend  the  ^ct  23  &  24  Yict  c  78,  for 
piling  the  employment  of  women,  young  persons,  and 
children  in  bleaching  works  and  dyeing  works  under  the 
regulations  of  the  Factories  Act — G.B.  &  L  c.^38  .  10 

East  India.    See  Mutiny* 

Elections,  Farliambntart;  to  amend  and  continue  the  law 
relating  to  corrupt  practices  at  elections  of  members  of  Par> 
liament — G.B.  &  I.  c.  29  •  •  •  .8 

-^—  to  further  limit  and  define  the  time  for  proceeding  to'elec- 
tion  during  the  recess— U.K.  o.  20         .  •  .6 

Embankment  of  the  Thames;  for  the  embankment  of  part 
of  the  river  Thames,  on  the  south  side  thereof,  in  (he  parish 
of  St.  Mary,  Lambeth,  and  for  other  purposes — E.  75  .  25 
■  for  making  a  new  street  from  Blackfriars  to  the  Man'uon 
House  in  the  City  of  London  in  connexion  with  the  embank- 
ment of  the  River  Thames  on  the  northern  side  of  tbst 
River;  and  for  other  purposes — E.  c.  45.  .  .12 

Employment  of  thf  Poor.  See  Public  Works  and 
Fisheries. 

Employment  of  Women,  &o.  See  Bleachino  and  Dtbino 
Works. 

Employments,  &c.,  Qualifications  fob.    See  Indrmnitt. 

English  Church  Sbryiobs  in  Wales;  to  empower  the 
Bishops  of  Welsh  dioceses  to  facilitate  the  making  provision 
tor  English  services  in  certain  parishes  in  Wsles — W. 
c.  82. 27 

Establishment  of  the  Princb  and  Prinobss  of  Walis. 
See  Prince  and  Princess  of  Walbs. 

EzoHANOB,  Bills  of.    See  Bills  of  Ezcranob,  &a 

Exchequer  Bonds;  for  raising  the  sum  of  £1,000,000  hy 
exchequer  bonds  for  the  service  of  the  year  1863. — VJL, 
c.  16.       •  .  •  .  •  •  .o 

Excisb  Dutt;  to  extend  the  credit  for  payment  of  a  portioa 
of  the  Excise  Duty  on  malt. — U.K.  c  3.  .  .1 

-*—  See  also  Inland  Rbybnub. 

Exhibition  Medals;  to  prevent  false  representations  rs  to' 
grants  of  medals  or  certificates  made  by  the  commissioners 
for  the  exhibitions  of  1851  and  1862^UX  c.  119  .4^ 

Exmoutb.'    See  Psbbs  anv  Habbouks. 
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EzpiaiRO  Laws  CoNnNUANOE;for  oontinaiog  yarions  expiring 

Afltft— G.B.  &  L  c.  95 45 

« 

Factories  Acts.    8oe  Blbachino  ahd  Dtbing  Wobrb. 

F*isB — Fisheries;  to  amend  the  laws  relating  to  fiaheries  in 
Ireland — L  c.  114.  .  .  .  .  .47 

'  for  prohibiting  the  exportation  of  salmon  at  certain  times 
—as.  &Lc.  10  .....    1 

to  continne  the  powers  of  the  commissioners  nnder  the 
Salmon  Fisheries  (Scotland)  Act  (25  &  26  Vict.  c.  97) 
imtil  the  first  day  of  January,  one  thoosand  eight  hundred 
and  sixty-fiye,  and  to  amend  the  said  Act — S.  a  50       .13 

•—See  also  Public  Works  and  Fisheries. 

FoRxmCATioiTS;  for  providing  a  further  sum  towards  defray- 
ing the  expenses  of  constructing  fortifications  for  the  protec- 
tion of  the  Royal  Arsenals  and  Dockyards  and  the  ports  of 
Dover  and  Portland,  and  of  erecting  a  central  arsenal— G.B. 
&  I.  c.  80  .  •  .  .  •  .26 

Framlihohax.    See  Hitgham's  C^haritt. 

Game.    See  Hares,  Sale  of. 

Gardens  nr  Towks;  for  the  protection  of  certain  gardens  or 
ornamental  grounds  in  cities  and  boroughs— £.  c.  13     .5 

Gas  (Mdriatio  Acm);  for  the  more  effectual  condensation 
of  muriatic  acid  gas  in  alkali  works-^.B.  &  I.  c  124  .  47 
Gold  Conr.    See  Stdnet  Brakoh  Mint. 

GOTERNMSNT    OF    THE     CaTXAN     ISLANDS,    fOT    ths  —  U.K. 

0.31.  .  .  •  •  •  .10 

GOTERNMENT  OF  BRITISH  (^UXBIA;  to  define  the  boundaries 
of  the  colony  of  British  Columbia  and  to  oontinue  the  Act 
21  &  22  Vict.  c.  99  to  proride  for  the  goremment  of  the  said 
colony — ^U.K.  a  83  •  .  .  .  •  27 

CrRAiN  AND  Seed  (Poisoned),  to  prohibit  the  sale  and  use  of 
— G.B.  &  I.  0.  113 47 

CiRANTS  OF  Leases.    See  Dcwht  of  Cornwall. 

Gratuitods  Trubisbs;  to  explain  the  Aet  24  &  25  Vict,  c 
84,  for  the  amendment  of  the  law  relatiTe  to  gratuitous 
trustees  in  Scotland-^S.0. 115  .  .    .  47 

Greenwich  Hospital;  to  enable  proTision  to  be  mads  out  of 
the  funds  of  Greenwich  Hoepital  for  the  widows  of  Seamen 
and  Marines  slain,  killed,  or  drowned  in  the  sea  servioe  of 
the  Crown — ^U.K.  c.  67  .  •  .  .24 

Growing  Crops  Seizure;  to  amend  the  law  relating  to  the 
seizure  of  growing  crops  in  Ireland — ^I.  c.  62  .       .15 

Harbours;  to  authorise  further  harbour  regulations  for  the 
protection  of  her  Majesty's  ships,  dockyards,  and  naval 
stations— U.K.  c  30  .  .  .  .       .  10 

■  to  amend  so  far  as  regards  adTances  for  the  purposes  of 
**  The  Harbours  and  Passing  Tolls^  &o.  Act,  1861"  (24  & 
25  Vict,  c  47),  certain  of  the  Acts  authorising  the  adrance 
of  money  out  of  the  consolidated  fund  for  carrying  on  public 
works  and  fisheries  and  employment  of  the  poor — G.B. 
0.81  •  •  •  .  •  ..  26 

-  to  authorise  the  taking  of  harbour  dues  at  Port  Erin  in 
the  Isle  of  Man,  in  order  to  provide  a  fund  for  the  improve- 
ment of  the  Harbour;  and  for  other  purpdses — E.  o.  86.  27 

»  for  confirming  certain  provisional  orders  made  by  the 
board  of  trade  under  the  General  Pier  and  Harbour  Act, 
1861,  (24  &  25  Vict.  0.45.)  relating  to  Blackpool,  Deal, 
and  Walmer,  Exmouth,  Rosehearty,  Ilfraoombe,  Instow, 
Bangor,  Chatham,  Bray,  Dartmouth,  and  Nairn— GJ3.  &  I. 
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—  for  the  preservation  and  improvement  of  Harwich  Har- 
bour— E.  0. 71  .  •  •  .  .     .  24 

— — >  for  the  further  improvement  of  the  harbour  of  Howth — E. 
c  72  •  •  •  •  .  •        .  24 

Hares,  Sale  of;  to  amend  the  law  relative  to  the  sale  of 
hares  in  Ireland — ^L  o.  19  •  .  .6 

Harwich  Harbour,  for  the  preservation  and  improvement  of 
— E.  c71  .  •  •  •  •  •  24 

HrrcHAM*s  Charitt;  for  confirming  a  scheme  of  the  charity 
oommismoners  for  the  management  of  the  charity  of  Sir 
Bobert  Hitcham,  Knight,  King's  Seijeant,  for  the  benefit  of 
Framlingham,  Debenham,  and  Levington  (Suffolk),  and  of 
CoggeshaU  (Essex)— E.  o.  58  •  .  .     .  15 

Holborn  Hill  iMPBovRicEBnr,  See  London  Coal  and 
Wine  Duties. 

Holders  of  Pubuo  Stocks,  to  give  furtiier  £MiUtiss  to— 
G.B.  &I.  e.28  •  .  •  .  ..6 

HoLTWBLL.    See  Local  Gotbrniirnt. 

Howtr  Harbour,  for  ths  farther  improrement  of— E. 
0. 72  .  .  .  .  .       .  24 


Ilfraoombe.    See  Piers  and  Harbours. 

Illegitimate  Children;  to  amend  the  Liw  enabling  boards 
of  guardians  to  recover  costs  of  maintenance  of  illegitimate 
children  in  certain  cases  in  Ireland — I.  c.  21  •      .    6 

Improvement  of  Land;  to  enable  landed  proprietors  to  con- 
struct works  for  the  drainage  and  improvement  of  lands  in 
Ireland — L  c.   88  .  .  •  .  .37 

See  also  Drainage,  &o. 

Improvement  of  Towns.    See  Police  and  Improvement. 

Inclosurb  of  Land;  to  authorise  the  indoiure  of  certain 
lands  in  pursuance  of  a  report  of  the  indosure  commissioners 
for  England  and  Wales — E.  c.  18  .  .  .6 

—  to  authorise  the  inclosure  of  certain  lands  in  pursuance 
of  a  special  report  of  the  inclosure  commissioners — E. 
0.39  .  .  .  .  .  .         .  10 

Indemnity;  to  indemnify  such  persons  in  the  United  Kingdom 
as  have  omitted  to  qualify  themselves  for  offices  and  employ- 
ments, and  to  extend  the  time  limited  for  those  purposes 
respectively — G.B.  &  L  c.  107  .  .  .     .  46 

IiTDiA  Stock,  to  give  further  facilities  to  the  holders  of— U.K. 
c.  73  .  •  .  .  »  .        .  24 

Inland  Revenue;  granting  to  her  Mtgesty  certain  duties  of 
Inland  Revenue;  and'  to  amend  the  laws  relating  to  the 
Inland  Revenue — U.K.  c.  33  .  .  •       .  10 

—  to  grant  certain  duties  of  customs  and  Inland  Revenue — 
U.K.  a  22  .  .  .  .  .  .6 

to  reduce  the  duty  on  rum  in  certain  cases — U.K. 

c  102       .  .  .  .  .  .  .  46 

Innkeepers'  Liabiutt  ;  to  amend  the  law  respecting  the  lia> 

bility  of  innkeepers,  and  to  prevent  certain  frauds  upon  them 

— G.B.  &  L  c.  41  .  .  .  .11 

Instow.    See  Piers  and  Harbours. 

Investment  of  Monies.    See  Savings  Banks. 

Ireland,  Acts  relating  specially  to.  See  Births  and 
Deaths  Registration,  Church  in  Ireland,  District 
Parochial  Churches,  Drainage  and  Improvement  of 
Land.  Fish — Fisheries,  Growing  Crops,  Hares,  Sale 
OF,  Illegitimate  Children,  Irish  Fisheries,  Land, 
Marriages,  Mill  Sites,  Parochial  Churches,  Petty 
Sessions,  Prisons,  Registration  of  Births,  &c.  Vac* 
cination. 

Irish  Fisheries;  to  amend  the  laws  relating  to  fisheries  in 
Ireland — I.  o.  114  .  .  •  •  .47 

Irish  Poor,  Removal  of.    See  Poor. 

Isle  of  Man;  to  authorise  the  taking  of  harbour  dues  at  Port 
Erin  in  the  Isle  of  Man,  in  order  to  provide  a  fund  for  the 
improvement  of  the  harbour,  &o. — E.a  86  .  .27 

Judges'  Circuits;  to  enable  her  M^esty  in  council  to  make 
alterations  in  the  circuits  of  the  judges — E.  c.  122  .  47 

Justice,  Administration  of.  See  Admiralty,  Court  of. 
Africa  (Sovth).  Alterations  in  Judges*  Circuits, 
Corrupt  Practices  at  Elections,  Criminal  Proceed- 
ings, Gratuitous  Trustees,  Justices,  Jurisdiction  of, 
Liability  of  Innkeepers,  Magistrates,  Stipendiary, 
Misappropriation  BY  Servants,  Oateu  Relief,  Per- 
sonal YiOLENCB,  Petty  Sessions,  Prisons,  Seizure  of 
Growing  Crops,  Vice  Admiralty  Courts. 

Justices,  Jukisdiction  of;  to  amend  the  law  relatbg  to  the 
Jurisdiction  of  justices  residing  or  being  out  of  the  county  for 
which  they  are  justices— E.  c  77  .  .  .26 

KiNGSTON-upoN-HuLL.    See  Local  Goternmrnt. 

Lambeth.    See  Thames  Embanembnt  (South  Side). 

Land,  Conveyance  of;  to  further  amend  the  law  relating  to 
the  conveyance  of  land  for  charitable  uses — U.K.  c  106    46 

Land,  Drainage  of;  to  facilitate  the  drainage  of  land  in 
Ireland — I.  c.    26  .  .  .  .  6 

■        to  enable  landed  proprietors  to  construct  works  for  the 

drainage  and  improvement  of  lands  in  Irehmd — I.  c  88    37 

■  to  confirm  certain  provisional  orders  under  the  Land 

Drainage  Act.  1861,  (24  &.  25  Vict  c.  133}-~E.  c.  63       15 

Land  Tax  Commissioners;  to  appoint  additional  commis- 
sioners for  executing  the  Acts  for  granting  a  land  tax  and 
other  rates  and  taxes— G.B.  c.  101        .  .  .  46 

Lands.  See  Commons  Inclosure,  Drainaqb,  &o.  Duchy 
OF  Cornwall,  Postmaster  General. 

Laws  (Expiring);  for  continuing  various  expiring  Acts — 
G.B.  ft  I.  o.  95  .  .  .  .  .45 

Leases,  Grants  of.    See  Duchy  of  Cornwall. 

Legal  Tender.    See  Sydney  Branch  Mint. 

Legislatures,  Colonial;  to  confirm  certain  Acts  of  colonial 
legislatures—U.K.   c.  84  .  •  •  .27 

— *-  See  also  Colonial  Clbeot. 
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Leith  ;  to  confirm  a  certain  proTiaonal  order  under  the  Gen« 
eral  Police  and  ImpTOYement  (Scotland)  Act,  1862,  (25  k 
26  Viot.  c  101),  relating  to  the  bnrgh  of  Leith—S.  o.  60  15 

Lbttbrs  Pateivt  (Colonies);  to  determine  the  time  at  which 
letters  patent  shall  take  effect  in  the  colonies — U.K. 
0. 76        .  .  .  .  .  .  .26 

Leyihoton.    See  Hitcram's  Charity. 

LiiA^iUTT  OF  Imnxeepxbs;  to  amend  the  law  respecting  the 
liability  of  innkeepers,  and  to  prerent  certain  frauds  npon 
them— G.B.  A  I.  c.  41  .  .  .  n 

Lists  and  Ballots  for  thb  Militia.    See  Militia. 

Llinslly.    See  Looal  Goyernmeict. 

Loan  Societies,  to  make  perpetual  an  Act  (3  &  4  Yict  c. 
110),  to  amend  the  laws  relating  to— K  o.  56  .  15 

Local  Goyernmsnt  of  Towns;  for  amending  the  Local 
Government  Act,  1858,  (21  &  22  Vict  c.  98)— E.  c.  17    6 

— —  to  confirm  certain  prorisional  orders  under  the  Local 
Goremment  Act,  1858,  (21  &  22  Vict.  c.  98,)  relating  to 
the  distrioU  of  Basford,  Teignmonth,  Kmgston-npon-Hnll, 
Nottingham,  Bradford,  Ryde,  Bedford,  Croydon,  Batley, 
Berwick-upon-Tweed,  SheerneM,  and  Bromsgrore — E. 
c  32         .  • 10 

—  to  confirm  certain  provisional  orders  under  the  Local 
Government  Act,  1858,  (21  A  22  Vict.  c.  98,)  relating  to 
the  districts  of  Plymouth.  Holywell,  Llanelly,  West  Ham, 
Worthing,  Aberavon,  and  Wallasey— E.  c.  64     .  .15 

—  to  faeilitate  the  execution  of  public  works  in  certain 
manufacturing  districts;  to  authorise  for  that  purpose  ad- 
vances  of  public  money  to  a  limited  amount  upon  security  of 
local  rates  (  and  to  shorten  the  period  for  tlie  adoption  of  the 
Local  Government  Act,  1858,  (21  &  22  Vict  c.  98),  in  oer- 
tain  esses— E.  c.  70         .  .  .  .24 

London  (Improyemsnts);  for  making  a  new  street  from 
Blackfnars  to  the  Mansion  House  in  the  City  of  London 
in  connexion  with  the  embankment  of  the  River  Thsmes  on 
the  northern  side  of  that  river;  and  for  other  purposes — 
£.   c.    45  .  .  .  .  ,  ,12 

London  Coal  and  Wine  Duties;  for  further  continuing  and 
appropriating  the  London  coal  and  wine  duties  [Holborn  Hill 
IraprovemenUJ— E.  c.  46  .  .  .  .12 

London,  &c.  Dioceses;  for  csrrying  into  effect  the  report  of 
the  commissioners  appointed  to  inquire  into  the  state  of  the 
dioceses  of  Canterbury,  London,  Winchester,  and  Bochester; 
and  for  other  purposes — E  c.  36  .  .  .10 

Lord  Chancellor's  Presentations;  for  the  augmentation 
of  certain  benefices,  the  right  of  presentation  to  which  is 
Yested  in  the  Lord  Chancellor— E.  c.  120  .  .47 

Lunatics;  to  amend  the  Lunacy  Acts  in  relation  to  the  build- 
ing of  asylums  for  pauper  lunatics— E.  o.  1 10      .  .47 

Magistrates,  Stipendiary;  to  enable  cities,  towns,  and 
boroughs  of  twenty-five  thousand  inhabitants  and  upwards 
to  appoint  stipendiary  msgistrates- £.  o.  97        .  .  45 

Main  Drainaok  of  tbs  Metropous;  to  extend  the  powers 
of  the  Act  21  &  22  Vict  o.  104,  velating  to  the  main  dram- 
age  of  the  metropolis — E.  a  68     .  .  .  .24 

Malt  Duty  ;  to  extend  the  credit  for  pigrmeiU  of  a  portion  of 
the  excise  duty  on  malt — U.K.  o.  3         .  .  .1 

Mai^,  Isle  of.    See  Isle  of  Man. 

Ma:(dfacturino  Districts.  See  Distress.  Union  Rbuef 
Aid. 

Marine  Mutiny;  for  the  regulation  of  her  Majesty's  Royal 
Marine  Forces  while  on  shore — U.K.  e.  9  .  .1 

Marines*  Widows  of.    -See  Grbbnwich  Hospital. 

Marriaob  of  the  Prince  of  Wales.  See  Prince  and 
•  Princess.of  Wales. 

Marriages  ;  to  amend  the  law  relating  to  marriages  iB  Ire- 
land— I.  c.  27       .  .  .  .  ,  ,6 

to  provide  for  the  registratioo  of  marriages  in  Ireland — L 

c.  90         .  .  .  .  .  .  .38 

Meat,  Diseased;  to  smeod  the  Nuisances  Remoyal  Act  fiir 
England,  1855,  (18  A.  19  Vict.  c.  121,}  with  respect  to  the 
seizure  of  diseased  and  unwholesome  meat — E.  o.  117     .47 

Medals  (Exhibition);  to  prsTent  false  represeotatioiis . as 
to  grants  of  medals  or  certificates  made  by  the  oom- 
miflsioners  for  the  Exhibitioos  of  1851  and  1862 — U.K> 
c  119  .  .  •        I    .  .  .47 

Medical  Supplemental  Fund;  to  amend  The  Naval  Medical 
Supplemental  Fund  Society  Winding-up  Act,  1661,  (24  & 
215  Vict,  c  108,)— U.K.  c  111     .  ,  •  .47 

MSMRSRS  OF  PaRT.UMRNT.  SsS  PARLIAWRNTART  EliBO 
TIONS. 

Metropolis  Turnpike  Roads;  to  amend  tbe  Aots  7  Geo.  4 
c  142,  and  10  Gea  4  o.  59*  &o.,  relating  to  the  turnpike 


roads  in  the  neighbourhood  of  the  metropolis  north  of  ths 
river  Thames — E.  c.  78  .  .  .  ,26 

Metropolitan  Main  Drainage;  to  extend  the  powers  of  the 
Act  21  &  22*Vict.  0.  104,  relating  to  the  main  drainage  of 
the  metropolis — E.  c.  68  .  .  .  .24 

Militia;  to  suspend  the  making  of  lists  and  the  ballots  for  the 
militia  of  the  United  Kingdom— G.B.  &  I.  c  53  .15 

^^-  to  defray  the  charge  of  the  pay,  clothing,  and  contingent 
and  other  expenses  of  the  disembodied  militia  in  Great 
Britain  and  Ireland;  to  grant  allowances  ui  certain  oases  to 
subaltern  officers,  adjutants,  paymasters,  quartermasters, 
surgeoQS,  assistant  surgeons,  and  surgeons'  mates  of  the 
militia;  and  to  authorise  the  employment  of  the  non-com- 
missioned officers — G.B.  ft  E  c.  37  .  .  .10 

Mill  Sites;  to  amend  the  Act  90  &  21  Ylct.  c.  23,  authorising 
the  sale  of  mill  sites  and  water  powers  by  the  Commissioners 
of  Public  Works  in  Ireland— I.  c.  42       .  .  .11 

Ministers  (Prison);  ior  the  amendment  of  the  law  relatiog 
to  the  religious  instruction  of  prisoners  in  county  and 
borough  prisons  in  England  and  Scotland — E;&  S.  o.  79    26 

Mint  (Stdnbt);  to  enable  her  Majeety  to  declare  gold  ooioM 
to  be  issued  from  her  Majesty's  branoh  mist  at  Sydney,  New 
South  Wales,  a  legal  tender  for  payments;  and  for  other 
purposes  relating  thereto— U.K.  o.  74      .  .  .95 

Misappropriation  bt  Sertamts;  to  amend  the  law  in  oevtain 
cases  of  misappropriation  by  servants  of  the  property  of 
their  masters — E.  c.  103  •  •  .4$ 

Muriatic  Acid  Qas;  for  the  more  effisotual  condensstien  ef 
muriatic  acid  gas  in  alkali  works — G.B»  &  L  o«  124        .47 

MmriMT;  for  punishing  mutiny  and  desertion,  and  for  the 
better  payment  of  Sie  anny  and  their  qiiarter»«-U.K. 
e.  e*  *  *  *  *  ■  ** 

— —  for  the  regulation  of  her  Mijesty's  Bojel  Marine  Fonss 
while  on  shore— I/'.K.  e.  9  .  •  •  .1 

r  to  repeal  the  Act  20  A.  21  Vict.  c.  66,  for  pnnisluog 

mutiny  and  desertion  of  oflSoers  and  soldieit  in  the  eervies 
of  Uie  Kast  India  Company,  and  for  regnlattng  in  snok 
service  the  payment  of  regimental  debta  and  tke  distribniion 
of  the  effects  of  officers  and  acJdisrs  dyii^  in  the  servie^— 
U.K«  0.  48  .  •  •  •  .  .12 

—  to  consolidate  and  amend  the  Acts  rdatbg  to  the  pay- 
ment  of  regimental  debts,  and  the  distribution  of  the  effinSs 
of  officers  and  soldiers  in  case  of  death,  and  to  make  Kke 
provision  for  the  casts  of  desertion  and  insanity,  and  ocher 
oases  .  UJ[.  a  57  .  .  •  •  .15 

Nairn.    See  Piers  and  Harbours. 

Naval  Coast  Volunteers;  to  amend  the  law  relating  to  tiis 
Royal  Naval  Coast  Volunteers— U.K.  c.  5  .  .1 

Natal  Medical  Supplemental  Fund  Socistt;  to  amend 
The  Naval  Medical  Supplemental  Fund  Society  Winding-up 
Act,  1861,  (24  &  2ft  Viot.  e.  108)— U.  K.  o.  Ill  ,  47 

Naval  Reserve;  to  establish  officers  of  the  Bojal  Naval 
Reserve— U.K.  c.  69        .  .  .  .24 

Nayal  Stations,  Ac;  to  authorise  fhrther  harbour  regnla- 
Irons  for  the  protection  of  her  Mi\jesty*s  ships,  dockyards, 
and  naval  stations— U.K.  c  SO    .  .  ,  .10 

Natt  Prizk  Agents;  to  provide  for  the  appobtment  of  navy 
prize  agents,  and  respecting  their  duties  and  remuneration — 
U.K'  e.  116  .  .  .  .  .  .47 

Negotiation  op  PROMissoftT  Notes  and  Bills  of  £z- 
CHANCE.    See  Bills  ov  Exchange,  &c 

Neohohrad  Tobacco.    See  Tobacco  Duties. 

New  Street.    See  Thambs  Embavkmbnt  (North  Sidb). 

New  Zealand,  to  alter  the  boundaries  of — U.K.  o.  23       .6 

Nottingham.    See  Local  Gotbrnmbnt. 

Nuisances  Removal^  to  amend  the  Nuisanoes  Removal  Act 
for  Bngkad,  1855  (18  &  19  Viot  o.  121),  with  respect  to 
tho seisure of diseasedand unwholesome meat^E. c  1 1 7    47 

Oaths  Relief;  to. give  relief  to  persons  who  may  retiae  er  be 
nnwiUing,  firem  alleged  conaoieotioas  motivei^  to  be  swosn  in 
criminal  proceedings  in  Scotland. — S.  c.  85.        •  .  27 

OprENCBS  (South  Apriga).    See  South  Abuca. 

Opficebs  of  Royal  Natal  Rebbrvb;  to  establish  offiosn  of 
the  Royal  Naval  Reserve.— UJ^.  c  69.  .24 

Offxcbs,  Qualifioatiovs  bob;  to  indemnify  sooh  persona  in 
the  United  Kingdom,  as  have  omitted  to  qoaHfy  thsoMehes 
for  offices  and  eBiplbyments,  and  to  extend  the  time  limited 
for  those  purposes  respectively. — G.B.  &  I.  a  107.         .  46 

Obnaxbntal  Gbounds.    See  (^4,iri>EN8  in  Towva 

Paruamentart  Elbcj^iohb;  t^  amend  e$d  centinne  thA  hw 
relating  to  corrupt  praotioes  at  eleolions  ef  Members  of  Psp- 
liamei)t«^x.B.  &  L  Ct  29.      .     •      .     •      .     •  ««  6 
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Pabluviqitabt  Eiflonoxs  t  to  fnrtlier  limit  Bod  dtfliM  the 
pxoceediog  to  timo  for  dections  duriDg  the  i'ace8&-^U.K. 
c20 6 

Faboobxal  CmmcHSs;  to  funend  the  law  relfttbg  to  district 
parochial  charcbes  in  Ireland.^*L  c  1S3.  .  .47 

Passenobrs  Aot;  to  amend  the  Passengers  Aot,  lt59,  (18  & 
19  Victc.  119,)--U.K.c.  51.     .  .  .  .IS 

Passino  Tolls.    See  Harboubs. 

Paupeb  Lunatic  Abtlums;  to  amend  the  Lnnaoj  JLets  in  re- 
lation to  the  building  of  asylnms  for  panper  lnnatiee.-*-E. 
c  110.      .  .  .  .  .  .  .47 

Pbbbonai.  Violxhob,  Sbcitritt  pbom  ;  for  the  ftirther  seemity 
of  the  persons  of  her  Majesty's  subjects  from  personal 
Tiolenoe. — ^E,  &  I.  o.  44.  •  .  .13 

Pbttt  SBsaioirs;  to  amend  the  Petty  Sessions  (Ireland)  Act, 
1851  (14  &  15  Vict.  c.  93),  and  the  Petty  Sessions  aeries 
(Ireland)  Act,  1858  (21  &  SS  Viot.  e.  100.)— I.  e.  96    .45 

PiKRs  AND  Harbours;  for  confirmbg  obtain  proTitional 
orders  made  bv  the  Board  of  Trade  tinder  the  General  Pier 
and  Harbour  Act,  1861  (S4  h  25  Viet  o.  45),  relating  to 
Blaokpool,  Deal,  and  Walmer,  Exmonth,  Rosenearty,  Dfra- 
eombe,  Instow,  Bangor,  Chatham,  Bray,  Dartmoutii,  and 
Nairn.— G.B.  &  I.  c  104.  .  .  .  .46 

Plymouth.    See  Local  Gotkrvmbst. 

PoisoNKD  Grain,  &c.;  to  prohibit  the  sale  and  use  of  poisoned 
grain  or  seed.— -G.B.  &  I.  c.  1 18.  .  .  .  47 

PoucB  AND  iBiPRoyBMBNT;  to  conflrm  a  oertain  pro?isloDal 
order  under  the  General  Police  and  Improvement  (Scotland) 
Act,  1862  (25  &  26  Vict  c.  lOl),  relating  to  the  Burgh 
of  Leith  •— S.  o.  60.         .  .  .  .  .15 

PooB-— PooB  Laws;  to  oontlnne  the  Poor  Law  Board.— E. 


0.55. 


.  15 


— *  to  extend  for  a  fnrther_period  the  provisions  of  the  Union 
Belief  Aid  Aot  (25  &  26  Vict.  c.  1 10.)— E.  o.  4.  .1 

■  ■  ■  to  extend  for  a  further  period  the  provisions  of  the  Union 
Relief  Aid  Acts.— B.  c.  91.         .  .  .88 

«*— «>  for  the  further  amendment  of  the  law  relating  to  the  re- 
moval of  poor  persons,  natives  of  Ireland,  from  England. — 
£.  &  1.  c  89.      •  •  .  .     '       •  .  37 

—  to  amend  the  law  enabling  boards  of  guardians  to  reeover 
costs  of  maintenance  of  illegitimate  children  in  certain  cases 
in  Ireland.— I.  c.  21         .  .  .  .  .6 

Pobt  Erin  Harbour;  to  authorise  the  taking  of  harbour  dues 
at  Port  Erin^  in  the  Isle  of  Man,  in  order  to  provide  a  fund 
for  the  improvement  of  the  Harbour;  and  for  other  purposes. 
— K  c.  86  .  ,  .  .  .  ,27 

Pobtland,  Port  of.    See  Fortifications. 

Post  Office  Lands;  to  enable  her  Majesty's  Post  Master 
General  to  sell  and  otherwiso  dispose  of  land.— U.K.  e.  43  11 

Post  Officb  Sayings  Banks;  to  amend  the  law  relating  to 
post  office  savings  bank&— G.B.  &  I.  c  14         .  .6 

Pbxncb  and  Princess  of  Wales;  to  enaMe  her  Mi^jesty  to 
provide  for  the  establishment  of  his  Royal  ffighnees  the 
Prince  of  Wales  and  her  Royal  Highness  Uie  Princess  Alex- 
andra of  Denmark,  and  to  settle  certain  annuities  on  her 
Royal  Highness. — U.K.  c.  1         .  .  .  .1 

«—  to  make  provision  concerning  bills  of  exchange  and  pro- 
missory notes  payable  in  the  metropolis  on  the  day  appointed 
for  the  passage  thioagh  tbe  metropolis  of  her  Royal  High- 
ness the  Princess  Alexandra  of  Denmark. — ^E.  c.  2         .1 

Prisons — Prisonbbs;  for  the  amendment  of  the  law  relating 
to  the  religions  instruction  of  prisoners  in  county  and  borough 
prisons  in  England  and  Scotland. — E.  &  S.  c  79  .26 

»«— *  to  amend  the  law  relating  to  prisons  in  Ireland. — L  c.  66  24 

-^—  for  remedying  certain  deTeots  in  the  law  relating  to  the 
removal  of  prisoners  in  Scotland  — S.  c.  109  .46 

Pbizb  Aobnts  (Natt);  to  provide  for  the  appointment  of 
navy  prize  agents,  and  respecting  their  duties  and  remunera- 
tion.—U.K.  c  116  .  .  .  .  .47 

Pbomissort  Notes  and  Bills  of  Exchange;  to  remove  cer- 
tain restrictions  on  the  negotia^n  of  promissory  notes  and 
bills  of  exchange  under  a  limited  sum. — £.  c.  105         .  46 

—  See  also  Bills  of  Exohangb,  &c. 

Pbotisional  Obders.  See  Fibrs  and  Harbours.  Local 
Government.    Turnpike  Roads  and  Trusts. 

Pubuc  Stocks,  to  give  further  facilities  to  the  holders  of. — 
G.B.  &  L  c  28    .  .  .  .  .  .6 

Public  Wobka,  &ci  to  fAcilitate  the  execution  of  public  works 
in  certain  manufacturing  districts)  to  authorise  for  that  pur- 
pose advances  of  publio  money  to  a  limited  amount  upon 
security  of  local  rates;  and  to  shorten  the  period  for  tbe 
adoption  of  The  Local  Government  Act,  1858,  (21  &  22 
Vict.  0.  98),  in  certain  cases. — E.  o.  70  .  .  .24 

— —  to  amend,  so  far  as  regards  adTBaoes  tw  the  pviposes  of 


"  The  Harbours  and  Passing  Tolls,  &c  Act,  1861,"  (24  h 

25  Viet.  47,)  oertain  of  the  Acts  authorising  the  advance  of 
monoy  out  of  the  Consolidated  Fund  for  carrying  on  publio 
works  and  fisheries  and  employment  of  the  poor. — G.B. 
0.81.  .  .  «  •  •  .26 

Qualifications  fob  Ovfigbs;  to  indemnify  sneh  persons  in 
the  United  Kingdom  as  have  omitted  to  qualify  themselves 
for  offices  and  employments,  and  to  extend  the  time  liniiited 
for  those  porposes  respeotively. — GB.  &  I.  c.  107  .46^ 

Railwats;  for  consolidating  in  ode  Act  certain  proyisions  fre- 
quently hiserted  in  Acts  relating  to  railways — G.B.  &  I- 
C  92         •••*•..  38. 

Ratss,  Durns,  and  Taxes.  See  Coal  and  Wine  Dutibs, 
Customs  and  Inland  Revenue,  Excise  Duty,  Inland 
Reybnub,  Land  Tax,  Rum  Duty,  Tobacco  Duties. 

RxcESS  OF  Parliament.    See  Parliambntart  Elections. 

Bbqimbntal  Debts,  &e.;  to  repeal  the  Act  20  &  21  Vict  c. 
66,  for  punishing' mutiny  and  desertion  of  officers  and  sol- 
diers in  thQ  service  of  the  East  India  Company,  and  for 
regulating  in  such  service  the  payment  of  regimental  debts 
and  the  distribution  of  the  effects  of  officers  and  soldiers 
dying  in  the  service — U.K.  c.  48 .  .  .  .12 

to  consolidate  and  amend  the  Acts  relating  to  the  pay- 
ment of  the  regimental  debts,  and  tbe  distribution  of  the 
effiscts  of  officers  and  soldiers  in  case  of  death,  and  to  make 
like  provision  for  the  cases  of  desertion  and  insanity,  and 
other  cases — ^U.K.  c.  57  .  .  .  .24 

Begistration  of  Births,  &c,  ;  for  the  registration  of  births 
and  deaths  in  Ireland — L  o.  1 1    .  .  .  .4 

^  to  provide  for  the  registration' of  marriages  in  Ireland — 

I.  c.  90     .  ,  .  .         '  .  .  .38 

Reubf  of  the  Poor.    See  Poor. 

RbUGIOUS  iNSTBUtnoN  OF  PRIlk>NERS.-—See  PRISONS. 

Rbmoyal  of  Irish  Poor;  for  the  further  amendment  of  the 
law  relating  to  the  removal  of  poor  persons,  patives  of  Ire- 
land, from  England— E.  &  I,  89  .  .  .37 

Remoyal  of  Prisoners;  Tor  remedying  certain  defects  in  the 
law  relating  to  the  removal  of  prisoners  in  Scotland—  S. 
c.  109      .  .  .  .  .  •  •46 

Refbal  of-  Acts.    See  Reyision  of  the  Statute  Law. 

Beyision  of  the  Statute  Law;  for  promoting  the  revision 
of'  the  Statute  Law  by  repealing  certain  enactments  which 
have  ceased  to  be  in  force  or  haYO  become  unnecessary — 
U.K.  0.125  .  .  .  .  .  .47 

Rochester,  Diocese  of.    See  London,  &c.,  Piogbses. 

ROSEHEABTT.      See  PlEBS  AND  HaBBOUBS. 

Royal  Arsenals.    See  Fortifications. 

Royal  Kayal  Coast  Volunteers;  to  amend  the  law  relat- 
ing to  tlie  Royal  Naval  Coast  Volunteers— U.K  c.  5      .8 

Royal  Nayal  Reserye;  to  estabBsh  officers  of  the  Royal 
Naval  Reserve — U.K  c.  69         .  .  .  .24 

Rum  Duty;  to  reduce  the  duty  on  mm  in  certain  cases — 
U.K.  c.  102  .  .  .  .  .  .46 

RxTTHiN  Charities;  for  confirming  a  scheme  of  the  Charity 
Commissioners  for  the  management  of  the^  charities  in  tbe 
borough  of  Ruthin  (Denbigh),  cemprfsing  the  Hospital  of 
Christ  and  its  sabsiddary  endowments,  the  Grammar  School, 
Edward  Lloyd's  Foundation,  and  Bishop  Goodman's  Charity 
— E  o.  59  .  .  .  .  .  .15 

Rtdb.    See'Loo^  Goybrnment. 

Sale  or  Hasbs,  to  amend  the  law-  rebtive  to,  In  Ireland — I. 
0.19         . 6 

Salb  of  Land.    See  Land. 

Sale  of  Mill  Sites;  to  amend  the  Act  20  &  21  Yict.  c.  23, 
authorising  the  sale  of  mill  Bites  and  water  powers  by  the 
Commissioners  of  PnbHc  Works  in  Ireland — I.  c.  42    .     11 

Salmon  Exportation;  for  prohibiting  the  eicportatlon  of 
salmon  at  certain  times— G.B.  &  I.  c   10  .  .3 

Salmon  Fishbbies;  to  contimie  the  powers  of  the  commis- 
sioners under  the  Salmon  Fisheries  (Scotland)  Act  (25  & 

26  Vict.  c.  97),  until  the  first  day  of  January  one  thousand 
eight  hundred  and  sixty -five,  and  to  amend  the  said  Act — 
S.   c.    50  .  .  ,  .  •  .13 

Sayings  Banks;  to  consolidate  and  amend  the  laws  relating 
to  savings  banks — G.B.  &  L  c  87  .  .  .27 

to  make  further  provision  for  the  investment  of  the  moneys 

received  by  the  Commissioners  for  the  Reduction  of  the  Na- 
tional Debt  from  the  trustees  of  savings  banks  established 
under  the  enactments  of  the  Act  9  Geo.  4.  c  93. — E.  &  I. 
C  25         •  .  •  .  .  •  .6 

—  to  amend  the  law  relating  to  post  office  savings  banks — 
G.  B.&L0.14    .  .  .  ;  .  .6 
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ScoTitAKD,  Acts  rblatino  spboiallt  to.  See  CfliTBca  t>v 
Scotland,  Crimikal  Pbooebdinos,  Dogs,  Gratuitous 
Tbustbbs,  Leith,  Oaths  Relief,  Police  and  Impeoyb- 
kENT,  Pbisons,  Remoyal  of  Pbibonebs,  Salmon  Fish- 
EHiEs,  Sheep  and  Cattle,  Vaccination. 

Seamen's  Widows.    See  Oebenwich  Hospital. 

Sbcretart  at  Wab;  to  abolish  the  office  of  Seoretaiy  at 
War,  and  to  transfer  the  dntiee  of  that  office  to  one  of  her 
Majesty's  Principal  Secretaries  of  State— U.K.  c  12      .6 

Sbcuxutt  FJtOM  Violence;  for  tiie  farther  seoority  of  the 
pet»ons  of  h«r  Majesty's  lubjeots  from  personal  violence— 
E,  &  I.  c.  44        .  .  .  .  .  .12 

Sebd  (Poisoned);  to  prohibit  the  sale  and  nse  of  poisoned 
grain  or  seed— G.B.  &  I.  c.  113  .  .  .47 

Seizure  of  Geowino  Crops,  to  amend  the  law  relating  to, 
in  Ireland — I.  c.  62         .  .  .  .  .15 

Servants,  Misappropbiation  bt;  to  amend  the  law  in 
certain  cases  of  misappropriation  by  servants  of  the  pro- 
perty of  their  masters — E.  o.  103  .  .  .46 

Sebyices  OF  THE  Churoh  IN  Walbs;  tocmpowor  the  bishops 
of  Welsh  dioceses  to  facilitate  the  making  proyision  for 
English  Services  in  certain  parishes  in  Wales — ^W.  c.  82    27 

Sheep  and  Cattle;  to  render  owners  of  dogs  in  Scotland 
liable  in  certain  cases  for  i^jories  done  by  their  dogs  to 
shoep  and  cattle — S.  c.  100         .  .  •  .46 

Sheekness.    See  Lk)Cal  Goyernmbnt. 

Slavb  Trade;  to  carry  into  effect  an  additional  article  to  the 
Treaty  of  the  Seventh  day  of  April,  One  thousand  eight 
hnndrcd  and  sixty-two,  between  her  Majesty  and  the  United 
States  of  America,  for  the  suppression  of  the  African  slave 
tr^e— U.K.  c.  34  .  .  .  ,  .10 

Souxu  Africa;  for  the  prevention  and  pnnishment  of  offences 
committed  by  h^  Majesty  subjects  in  South  Africa — U.K. 


c.  35 
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Statute  Law  Revision;  for  promoting  the  revision  of  the 
statute  law  by  repealing  certain  enactments  which  have 
ceased  to  be  in  force  or  have  become  unnecessary — U.K. 
c.  125       .  .  .  .  ,  .  .47 

Stipendiary  Maoisteatbs;  to  enable  citlee,  towns,  and 
boroughs  of  tWenty-ftve  thousand  inhabitants  and  upwards 
to  appoint  stipendiary  magistrateis — E.  c.  97        .  .  45 

Stock  Certificates  to  Beareb;  to  give  further  facilities 
to  the  holders  of  the  public  Stocks— G.B.  &  L  c.  28      .     6 

Supplies.    See  Consolidated  Fund. 

SuppBEssiON  OF  THE  Slayb  Tbadb.    See  Slavs  Tbadb. 

SiTDNET  Branch  Mint;  to  enable  her  Majesty  to  declare  gold 
coins  to  be  isffoed  from  her  Miyesty^s  branch  Mint  at  Sydney, 
New  South  Wales,  a  legal  tender  for  payments;  and  for  other 
purposes  relating  thereto — U.K.  c.  74  ,         .         .25 

Taxes,  Rates  and  Duties.  See  Coal  and  Wine  Duties, 
Customs  and  Inland  Revenue,  Excise  Dutt,  Land 
Tax,  Rum  Duty,  Tobacco  Duties, 

Teignmouth.    See  Local  Government. 

Teleobaphs,  to  regulate  the  exercise  of  powers  under  special 
Acts  for  the  construction  and  maintenance  of — U.K.  c. 
112  .  .  .         *  .  .  .  .47 

Thames  Embankment  (North  Side)  ;  for  making  a  new  street 
from  Blackfriars  to  the  Mansion-house  in  the  city  of  London 
in  connection  with  the  embankment  of  the  river  Thames  on 
the  Northern  side  of  that  river — E.  c.  45  .  .12 

Thames  Embankment  (South  Side);  for  the  embankment  of 
part  of  the  river  Thames,  on  the  south  side  thereof|  in  the 
parish  of  St.  Mary  Lambeth — E.  c.  75  .        .        .25 

Tobacco  Duties;  for  altering  the  duties  on  Tobacco,  and  per- 
mitting the  manu&cture  of  Cavendish  and  negrohead  in  bond 
— U.K.  c  7  •  »  •  •  •  •3 

Towns,  Gardens  in;  for  the  protection  of  certain  gardens  or 
ornamental  grounds  in  cities  and  boroughs — K,  c.  13        «  13 

Treaty.    See  Afbican  Slave  Trade. 

Trustees  (Gratuitous);  to  explain  the  Act  24  5c  25  Yict*  o. 


84  for  the  amendment  of  the  law  relative  to  gratuitooa 

tees  in  Scotland — S.  cll5  .  .  .  .47 

Trustees  of  Savings  Banks.    See  Savings  Banks. 

Turnpike  Roads  A¥D  Trusts;  to  amend  the  law  relating  to 
the  repair  of  turnpike  roads  in  England,  and  to  continne  cer- 
tun  turnpike  Acts  in  Great  Britain— G.B.  o.  94  .45 

■  to  oonArm  certain  provisional  orders  made  under  the  Act 
14  &  15  Vict  o.  38  to  facilitate  arrangements  for  the  relief  of 
turnpike  trusts — E.  c  98  .  .  .  .46 

—  to  amend  the  Acts  7  Geo.  4  c.  142  and  10  Gea  4  c  59, 
&0.,  relating  to  the  turnpike  roads  in  the  neighbourhood  of 
the  metropolis  north  of  the  river  Thames — E.  c.  78        .  26 

Union  Relief  Aid  ;  to  extend  for  a  further  period  the  provisions 
of  the  Union  Relief  Aid  Act  of  the  last  session  (25  &  26  Vict. 
0.110.) — E.  c.  4  .  .  .  .  .3 

——to  extend  for  a  fhrther  period  the  provisions  of  the  Union 
Relief  Aid  Acts— E.c.  91  .  .  .  .89 

United  States;  to  carry  into  effect  an  additional  article  to 
the  treaty  of  the  seventh  day  of  April  one  thousand  eight 
hundred  and  sixty-two,  between  her  Mi^esty  and  the  United 
States  of  America,  for  the  suppression  of  the  AMcan  Slave 
Trade— U.K.  c.  34  .  .  .  .  .10 

Unwholbsomb  Mbat.    See  Disbabbd  Meat. 

Vaccination;  to  further  extend  and  make  compnlsofj  the 
practice  of  vaccination  in  Ireland^I.  c.  5f  .         .15 

—  to  extend  and  make  compulsory  the  practioe  of  vaoeina- 
tion  in  Scotland— S.  c  108  •  .  .  .46 

Vice  Admiraltt  Coubts;  to  facilitate  the  appointment  of 
Vice  Admirals  find  of  officers  in  Vice  Admiralty  courts  in 
her  M^^esty's  possessions  abroad,  and  to  confirm  the  past  pro- 
ceedings, to  extend  the  jurisdiction,  and  to  amend  the  prac- 
tice of  those  courts — U.K.  c  24        .        .        .        •        .6 

YiOLBNGB,  Securitt  FROM;  for  the  further  security  of  the 
persons  of  her  Majesty's  subjects  from  personal  violence^ 
E.&  1.0.44  .  .  .  .  .         .13 

YoluntberS;  to  consolidate  and  amend  the  Acts  relating  to 
the  volanteer  force  in  Great  Britain — 6.B.  c.  66  .15 

Yolunteebs  (Natal).     See  Natal  Coast  Yoluntbbbs. 

Wales,  Pbinob  and  Pbinoess  of.  See  Pbincb  and  Pkotcbss 

OF  Wales 
Wallasbt.    See  Local  Gotkbnmxnt. 
Walmbe  (Kent).  See  Pibbs  and  Habboubs.  WabDbpabt- 

MENT. 

War  Department;,  for  vesting  in  her  M^esty's  Principal 
Secretary  of  State  for  the  War  Department  certain  lands  and 
hereditaments  at  Walmer  (Kent) — E.  c.  54  .         .15 

— —  See  also  Srcbetabt  at  Wab, 

Watbb  Poweb.    See  Mill  Sites. 

Watbbwobks;  for  consolidating  in  one  Act  certain  provisions 
frequently  inserted  in  Acts  relating  to  water m>rk8--G.B.  &  I. 
c  93  .  .  •  .  .  .        .  43 

Waywarden's  Contracts;  to  prevent  waywardens  c<mtract* 
ing  for  works  within  their  own  district^E.  c  61  .15 

Welsh  Diocesbs;  to  empower  the  bishops  of,  to  faoilitate  the 
making  provision  of  English  services  in  certain  parishes  in 
Wales— W.  c.  82  .  .  .  .  .27 

West  Ham.    See  Local  Governmbnt. 

Widows  of  Seamen,  &c.  ;  to  enable  provision  to  bo  made  oat 
of  the  funds  of  Greenwich  Hospital  for  the  widows  of  seamen 
and  marines  slain,  killed,  or  drowned  in  the  sea  serrioeof  the 
Crown — U.K-C.J7  .  .  .  .        .  24 

Winchester,  Diocesb  of.    See  London,  &o.  Diooesbs. 

Wins  Duties.    See  Coal  and  Wine  Duties. 

Women,  Emplotmbnt  of.     See  Blbachino  and  DTKura 

WOBKS. 

WoBTHiNo.    See  Local  Gotebnment. 

TouNG  Febsons.    See  Blbaohihg  and  Drsnro  Wobkb. 


taxes  ISD  ALBZANDEB,  law  P&IKTBBS,  7,  8)  AND  9,  CBJJBim*l4M^QE,  CaUTOBBT- 


